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ON  APPEAL  FROM  THE  SUPREME  COURT  AT  NEW  SOUTH  WALES. 

DAVID  JONES  and  Others,— Appellants  :  JOHN  PIPER  M'KENZIE,—  Respondent  * 

[July  1!).  1859]. 

Ill  proceedings  under  the  Act  of  the  Legislative  Council  of  New  South  Wales.  12th 
Vict.,  No.  1.  to  set  aside  an  equitable  mortgage  under  the  Colonial  Act,  5th 
Vict.,  c.  17.  the  ground  of  the  insolvency  of  the  mortgagor  at  the 

time  of  executing  the  mortgage,  the  facts  of  the  insolvency  must  lie  strictly 
proved. 

In  a  question  whether  the  transaction  impeached  had  been  made  buna  fid( . 
the  mortgagee  is  entitled  under  the  provisions  of  the  Colonial  Act.  12th  "\  ict., 
c  1.  to  strict  proof  of  the  insolvency.  An  affidavit  of  the  official  assignee 
deposing  to  that  fact  is  not  of  itself  sufficient. 

Upon  a  remit  to  the  Court  below,  the  Judicial  Committee,  in  the  circumstances, 
directed  that  the  costs  of  the  appeal  should  abide  the  ultimate  result  of  the 
proceedings  consequent  upon  the  remit. 

The  appeal  in  this  case  was  brought  from  a  judgment  of  the  Supreme  Court  of 
New  South  Wales,  sitting  in  equity,  upon  the  hearing  of  a  suit  instituted  by  rule 
nasi,  as  authorized  by  the  Colonial  Act.  T2th  Vict.,  No.  1.  entitled  "  An  Act  to  simplify 
and  alter  the  law  in  some  respects,"  and  upon  which  a  decretal  Order  was  made, 
declaring  that  an  equitable  [2]  mortgage  upon  certain  lands  in  the  Colony,  belonging 
to  one  Roliert  Neil  il'Diarmid,  created  by  him  in  favour  of  the  Appellants  by  the 
deposit  with  them  of  the  title-deeds  relating  thereto,  accompanied  by  a  memorandum 
in  writing,  dated  the  22nd  of  February.  1S56.  stating  that  they  were  deposited  to 
secure  payment  of  £1,150,  was  void,  and  ordering  the  Appellants  to  deliver  up  the 
title-deeds  and  memorandum  of  deposit  to  the  Respondent,  within  fourteen  davs 
after  the  service  of  the  order,  and  to  pay  the  costs  of  the  suit. 

The  Respondent  (the  Plaintiff  in  the  suit)  was  the  Official  assignee  of  the  estate 
and  effects  of  M'Diarmid,  appointed  upon  the  sequestration  of  his  estate  as  an 
insolvent  debtor,  upon  the  petition  of  the  Appellants.  Samuel  Symonds,  one  of  the 
Appellants,  being  t lie  trade  assignee  of  the  Insolvent.  The  object  of  the  suit  was 
to  obtain  a  declaration  of  the  invalidity  of  such  equitable  mortgage,  and  an  order 
for  the  delivery  up  of  the  title-deeds  of  the  estate  by  the  Appellants  to  the  Re- 
spondent, that  the  properly,  the  subject  of  the  mortgage,  might  be  made  available 
for  the  general  creditors. 

*  Present:  The  Right  Hon.  Lord  Kingsdown,  the  Right  Hon.  Dr.  Lushington, 
the  Right  Hon.  Sir  Edward  Ryan,  the  Right  Hon.  Sir  Cresswell  Cresswell,  and  the 
Right  Hon.  Sir  Lawrence  Peel. 
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It  appeared  -  MDiarinid.  as  an  insolvent,  was 

placed  under  sequestration  in  thi  g  to  the  provisions  of  the  Colonial 

So.  17,  i       -  which  is  .  be  it  enacted, 

that  all  alienations,  rrausf-  •    surrenders,  deliveries.  nior-_    gee 

of  a:  real  or  personal,  warrants  of  attorney,  cognovits 

action*.:: .  and  jud_  1  up  thereon,  made  by  any  person  1  vent. 

or  in  contemplation  of  surrendering  his  •  -  -   .vent,  or  knowing  that  legal 

proceed-[3~      gs  for  obtaining  an  Order  for  the  sequestration  of  hi-     - 

lit.  have  been  commenced,  or  wit  ■    days  preceding  the  making  of  any 

Order  for  sequestration  of  his  estate,  as  Insolvent,  and  having  the  effect  of  preferring 
any  thei.  _    creditor  to   another,   shall  be.   and   are  hereby  declared   to   be 

absolutely  void." 

Before  and  at  the  time  when  the  mortgage  was  created,  the  Appellants  were 
carrying  on  business  in  the  Colony  as  warehousemen,  under  the  firm  of  "  David 
s,  and  Co.."  and  were  cred::     -        .'I  Diarmid  in  the  sum  of  £1.150  for  goods 
•  -  supplied  to  him  on  credit. 

lence  before  I  .  upon  the  hearing,  consisted,  on  the  part  of  the 

a    affidavit,   whereby,   after   stating   the    s  .ition    and 

sequent  pr  gs,  he  deposed,  that  at  the  time  when  MDiarmid  made  the 

•_  .  _  -ion.  he  was  largely  indebted  to  divers  persons  other  than  the 

Appellants,  and  that  at  the  time  when  he  made  the  mortgage  he  was  insolvent,  and 

that  the  effect  of  his  ins.-,     g  1  tg    s  8  to  prefer  the  Appellants  to  the  other 

creditors      '  (n  the  other  hand.  Thou.;  of  the  Appellants,  made  an  affidavit. 

deposing  that  on  the  22  February       -"        MDiarmid  was   indebted  to  the 

lants  in  the  sum  of  £1.15'  a        -   sold  and  delivered  to  him  before  that 

date,  and  that  about  that  time  MDiarmid  applied  Appellants  for  a  further 

suppl;  credit,  to  which  application  they  refused  to  accede  unless  ht- 

would  give  them    security  for    the  payment  of     the  prior  debt  of   £1.150:     that 

rmid  then  deposited  with  the  Appellants,  as  such  security,  the  title-deeds  to 

the  property  in  question,  and  at  the  same  [4]  time  trave  to  them  a  memorandum 

to  that  effect :  that  the  Appellants  at  or  about  the  date  above  mentioned  supplied 

MDiarmid  with  further  goods  to  the  amount  of  £433.  for  which  they  had  not  thei. 

been  paid,  but  for  which  thev  had  proved  aeainst  the  Ins  fs  estate :  that  at  the 

time  when  the  title-deeds  were  deposited  with  the  Appellants,  MDiarmid  repre> 

self  to  be  in  solvent  circumstances,  and  the  Appellants  believed  him  so  to  be, 
otherwise  they  would  not  have  accepted  the  deposit  of  title-deeds,  nor  have  supplied 
him  with  fun  ;  and  that  at  an  adjourned  examination  meeting  before  the 

Conn:-    -  insolvent  es  -  MDiarmid  being  examined  on  oath, 

amongst  other  things,  said  as  follows: — "'I  believed  myself  to  l>e  perfectly  solvent 
when  I  contracted  Jones  and  Co.'s  account,"  meaning  thereby  the  debt  due  to  the 
Appellai    • 

TL-  lent  contended,  that  the  equitable  mortgage  and  security  was  void 

unde.  ial  Act,  5th  -        -  .round  of  the  insolvency 

of  M" Diarmid  at  the  time  of  its  being  made  :  and  that  such  insolvency  was  sufficiently 
d  by  the  evM  the  Respondent  contained  in  his  affidavit:  while  on  the 

other  hand  the  A]  ;  -  ibmitted,  that  there  was  not  sufficient  proof  of  such  in- 

solvency, and  that.  -her  an  issue  should  be  directed  to  try  the  fa 

insolvency,  or  further  evidence  should  be  admitted  upon  that  point.     The  Appellant 
submitted  that  the  mortg    _  I  not  be  impeached  because  of  its  bavin-.' 

l>een  given,  partly  for  future  advances  :  and  that,  at  all  events,  it  was  impeachable 
'ie  existing  debt. 
The  Court  was  divided  in  opinion  as  to  the  suffi-[5J-eiency  of  the  proof  of  the 
insol-  Chief  .1   -  -       ■  Si  M  - 

:i   that   t!.  MDiarmid  was   sufficiently  proved   by  the    K 

spondent's  affidavit,  while  Mr.  Justice  Therry  considered  that  there  was  not  sufficient 
•itid  that  either  ai  ght  to  be  directed  to  try  it.  or  further 

evidence  adm  subject.     The  whole  Court,  however,  agreed  in  opinion. 

t,  the  -      irity  L'iven  by  him  to  the  Appellant.- 
absolutely    void  :    and    finally   ordered    and   declared   that    the   mon. 
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absolutely  void,  and     thai     the  Appellants  should  deliver   up  the  title-deeds  and 
memorandum  of  deposit  to  the  Respondent. 

It  was  from  this  Order  that  the  present  appeal  was  made. 

Mr.  Manisty,  Q.C.,  and  Mr.  Kemplay,  for  the  Appellants,  Insisted,  that  the 
mortgage  in  question  was  unimpeachable,  and  was  not  proved  to  have  been  void 
within  the  meaning  of  sec.  8  of  the  Insolvency  Act,  5th  Vict.,  No.  17.     Citing  upon 

this  ground,  Graliam  v.  Chapman  (12  (' Ben.  Rep.  85),  Siebert  v.  Spooner  (1  Mee. 

and  WVIs.  71-1),  Skarf  v.  Soulby  (1  Mar.  and  Gor.  -".til),  and  Gale  v.  Williamson 
(8  Mee.  and  Wels.  105).  Thai  the  fact  of  the  insolvency  of  M'Diarmid,  at  the  time 
when  the  mortgage  was  given,  was  not  sufficiently  proved  by  the  affidavit  of  the 
Respondent,  either  alone  or  in  conjunction  with  the  affidavit  of  the  Appellant. 
Thompson  :  and  that  an  issue  ought  to  have  been  granted,  or  further  evidence  taken 
as  to  the  fact  of  the  insolvency  of  M'Diarmid  at  the  time  when  the  mortgage  was 
given,  [6]  which  fact  had  not  been  properly  put  in  issue,  and  they  urged  that  the 
case  ought  to  be  remitted  to  the  Court  below  upon  that  ground. 

Mr.  Malins,  Q.C.,  and  Mr.  Cracknall,  for  the  Respondents, — Contended  that  the 
provisions  of  the  8th  section  of  the  Insolvent  Act,  5th  Vict.,  c.  17,  that  mortgages  or 
pledges  of  any  estate  or  effects  made  by  any  person  being  insolvent,  and  having  the 
effect  of  preferring  any  existing  creditor  to  another,  should  be  void,  were  express, 
and   applied   to  the   case.     M'Diarmid   being   insolvent   at   the  time  of  giving  the 
security  created  by  the  memorandum  of  the  22nd  of  February  1856,  and  having 
then  existing  creditors  other  than  the  Appellants.     That  the  security  expressed  to 
be  and  was  in   fact  given  to  the  Appellants  to   secure  a  then   existing  debt,   and, 
therefore,  had  the  effect  of  preferring  the  Appellants  to  the  other  creditors  of  the 
debtor.     They  further  contended,  that  the  fact,  of  the  insolvency  of  M'Diarmid  at  the 
time  of  giving  the  security  was  sufficiently  proved  by  the  positive  testimony  of  the 
Respondent,  contained  in  his  affidavit.     That  he  being  the  Official  assignee  of  the 
estate  of  "M'Diarmid,  it  was  his  duty,  and  he  had  the  means  of  investigating  and 
accurately  ascertaining  the  state  of  the  affairs  of  the  debtor  at  the  time  of  giving 
the  security,  and  had  no  interest  to  state  other  than  the  truth;  that  the  fact  of  the 
insolvency  of  M'Diarmid,  at  the  time  of  giving  such  security,  was  not  denied,  but 
rather  inferentially  affirmed,  by  the  affidavit  of  the  Appellant,  Thompson,  as  he  did 
not  depose  that  he  was  then  solvent.     They  argued  further,  that  the  question  of  the 
insolvency  was  put  directly  in  issue  by  the  rule  nisi,  and  the  affidavit  of  the  Re- 
spon-[7]-dent  in  support  of  it,  and  that  the  Appellants  were,  therefore,  not  entitled 
to  the  indulgence  of  being  permitted  to  adduce  further  evidence  upon  it,  or  having 
it  tried  in  any  other  manner.     That  the  insolvency  of  the  debtor  at  the  time  of  giving 
the  security  being  proved,  it  was  immaterial  whether  he  or  the  Appellants,  did  or  not 
know  of  such  insolvency,  or  believed  him  to  be  solvent.     That  the  security  being 
given  for  a  pre-existing  debt,  was  given  without  valuable  consideration  within  the 
meaning  of  the  sixth  section  of  the  Colonial  Act,  5th  Vict.,  c.  17,  and  was,  therefore, 
void.     And  that  the  security  by  the  memorandum  of  deposit  expressed  to  have  been 
made    to    secure    payment    of  £1,150,    or    thereabouts,    then    due,    and    owing    by 
M'Diarmid  to  the  Appellants ;  that  was  not  admissible  evidence  to  contradict  that 
instrument  by  showing  it  was  intended  to  secure  further  or  other  sums,  nor  was 
evidence   admissible  to   show  that  the  consideration  to  the  debtor  for  giving  the 
security  was  the  supply  of  further  goods  to  him  by  the  Appellants.     And  they  further 
contended,  that  if  the  security  was  intended  to  apply,  and  could  be  proved  to  apply, 
to  any  sum  due  to  the  Appellants  from  the  Insolvent  for  goods  subsequently  supplied 
by  them  to  him,  such  security  had  been   relinquished  by  the  Appellants,  by  their 
having  proved  against  the  estate  of  the  Insolvent  under  his  insolvency  for  the  amount 
due  ti  them  in  respect  of  such  after  supplied  goods. 
Judgment  was  delivered  by 

The  Right  Hon.  Lord  Kingsdown. — The  only  question  in  this  case  is,  whether 
the  Court  below  was  right  in  at  once  deciding  in  favour  of  the  [8]  assignee  upon 
the  affidavits  made  in  the  matter,  or  whether  it  ought  to  have  directed  further 
inquiry. 

The  facts  are  in  the  shortest  compass.  It  appears  that  in  1856,  the  Appellants 
had  dealings  in  trade  with  M'Diarmid.     In  the  month  of  February  in  that  year. 
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ih.-y  took  a  deposit  of  title-deeds  from  him  as  a  security  for  a  debt  which  was  theu 
due  from  him  to  them,  and  they  agreed,  that  on  the  old  debt  being  thus  secured  to 
them,  ti.ev  would  make  to  their  debtor  a  further  advance  of  goods  on  credit,  which 
thev  gly  did.     About  thirteen  months   afterwards   M'Diannid  became   I: 

•  perty  was  sequestrated.  And  some  time  afterwards  an  applica- 
tion was  made  by  the  assignees  of  the  Insolvent  to  set  aside  the  security  which  had 
been  given  in  1856,  to  the  Appellants.  This  application  was  founded  on  the  allega- 
tion that  it  was  a  mortgage  or  pledge  of  property  made  by  a  party  who  was  at  the 
time  insolvent,  and  which  had  the  effect  of  preferring  the  mortgagee  to  other 
creditors  of  the  insolvent  then  existing.  By  the  Colonial  Insolvent  Act.  5th  \ 
So.  17,  -        •  -:en  under  such  circumstances  is  made  void.     By  the  Act 

for  regulating  the  proceedings  of  the  Supreme  Court  in  the  Colony.  12th  Vict..  N 
1.  it  is  enacted.  ""  that  if  it  shall  be  i-         -         for  any  person  to  apply  to  the  Court 

ts  equitable  jurisdi  -hall  be  lawful  for  such  person,  instead  of  filii 

Bill,  to  apply  on  affidavit  to  the  Court  for  the  relief  which  he  seeks,  and  to  obtain, 

calling  on  the  adverse  party  to  show  cause 
whv  the  rule  nisi  should  not  be  made  absolute:"'  and  then,  upon  cause  being  shown, 
the  Court  iiiav  either  die      -  -     at  once,     r  it  may  enlarge  the  order,  and 

direct  further  [9]  inquiry  to  be  made  by  examination  of  the  parties  and  of  wit:  -  - 
in  the  manner  pointed  out  in  the  Act. 

In  this  case,  the      ssig      e  made  an  affidavit,  following  the  words  of  the   .'- 
stating  in  general  terms,  that  "  at  the  time  when  the  said  Robert  Neil  M'Diarmid 
made  the  said  mortgage  to  the  Respondents,  the  said  Robert  Neil  M'Diarmid 
insolvent,  and  the  effect  of  the  said  Robert  Xeil  M'Diarmid  making  the  said  rnort- 
,  was  to  prefer  the  Respondents  to  the  other  then  e\  -       3       xlitors  of  him.  the 
said  R       : '   N  .  il  M'Diarmid." 

Th:-     -        statement  not  -    but  of  the  result  of  facts,  according  to  the 

judi;  nt.  and  may  involve  questions  of  law  :  and  though  it  may 

have  been  sufficient  to  form  the  foundation  upon  which  further  inquiry  should  be 
made,  it  cannot  be  considered  as  in  itself  esta   lishing  se  upon  which  the  Court 

could  justifv  an  Order,  at  once  setting  aside  this  security  as  invalid. 

It  is  said,  however,  that  whatever  may  have  been  the  defect  of  the  original 
affidavit,  the  deficiency  is  supplied  by  the  affidavit  in  answer  :  for  that  the  Appel- 
lant. Thompson,  onlv  swears  that  when  he  made  the  advance,  he  believed  that 
M'Diarmid  wa-  -  •   M'Diarmid  represented  himself  to  be.  and  that  he 

ear  that  he  now  believes  him  to  have  been  solve:. r.     If  this  were  to  be  regarded 
question  of  pleading  _  -    id,  with  great  force,     -        •  said  at  the 

Bar.  that  the  fact  of  iusolve:  •  not  properly  put  in  issue.     But  their  Lordships 

do  not  think  that  this  is  the  true  question.    A  case  may  be  so  clear  upon  the  affidavits 
•.ally  made,  and  upon  the  answer,  that  the  Court  may  l>e  able  to  decide  at  once. 
But  it  is  a  ver-  a   thing  [10]  to  say  that  a  party  who  cannot  have  the  me;: 

forming  any  correct  opinion  upon  a  subject,  which  depends  upon  accounts  which  he 
has  had  no  me  upon  facts  of  which  he  has  had  no  meat- 

»,    -        md  to  ph.  _         -      >.th  that  he  believes  the  result  of  such  inquiries  will 
:r.  and  that  if  he  cannot  or  does  not  do  so.  the  cas      -  e  at  once 

decided  against  him  upon  an  affidavit  so  vague  and  general  as  that  of  the  Respondent 
in  t:    - 

Th  •  "ely  all  that  he  knows  or  probably  can 

.  and  he  -        -  gh       6  :hat  the  trans  •       perfectly 

and  the  Appellants  say.  under  the  provisions  of  this  Act.  adopt  that  course 
which  th-  ;re  has  lefl  u.  and  enable  us  to  have  this  matter  in- 

quired il  '  e,  and  the  production  of  docunic-    - 

l\  :r  Lordships  that  this  was  iiile  demand  on  their  part, 

and  that  further  inquiry  must  lie  made:  if  the  result  should  be  unfavourable,  thev 

will  be  charged  with  the  additional  ex;  eases     We  -'ia.ll  advise  Her  Ma  verse 

if,  and  to  direct  the  Court  below  to  enlarge  the  rule 

•ceed  further  in  the  matter,  in  the  mannei  d  by  the  Act  in  that  behalf. 

-  -        -his  appeal  shall  abide  the  ultimate  result 
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[11]  ON  APPEAL  FROM  THE  ROYAL  COURT  OF  THE  ISLAND  OF  JERSEY. 

HUGH  GODFRAY  and  Others,— Appellants;  JOSEPH  COULMAN,—  Respondent* 

[Feb.  9,   1859]. 

A  Bill  of  Exchange  drawn  in  Jersey,  and  payable  by  the  drawers'  correspondents 
in  London  three  days  after  sight,  or  order,  was  not  presented  until  thirty- 
seven  days  after  date.  Held  (affirming  the  judgmenl  of  the  Royal  Court  at 
Jersey)  that  being  a  foreign  Hill  of  Exchange,  it  was  presented  within  a 
reasonable  time. 

In  this  case  the  appeal  was  brought  from  a  judgment  of  the  superior  number 
of  the  Royal  Court  of  the  Island  of  Jersey,  which  reversed  the  decision  of  the 
inferior  number  of  that  Court,  and  condemned  the  Appellants,  the  banking  firm  of 
Hugh  Godfray,  Sons,  and  Co.,  of  Jersey,  to  pay  to  the  Respondent  the  amount  of  a 
Bill  of  Exchange  drawn  by  that  firm  on  Messieurs  De  Lisle,  Janvrin  and  De  Lisle, 
of  London  the  27th  of  August.  1855.  payable  three  days  after  sight  to  the  Respond- 
ent, or  order,  of  the  value  of  £200  sterling,  together  with  the  expenses  of  protesting 
the  Bill,  and  the  interest  thereon,  and  the  expenses  of  the  suit,  with  the  exception  of 
those  attending  the  rehearing  of  the  cause  before  the  superior  number  of  the  Royal 
Court. 

The  facts  of  the  case  were  these:  — 

On  the  27th  of  August,  1855,  a  Bill  of  Exchange  [12]  was  drawn  in  duplicate  in 
the  name  of  the  Bank,  carrying  on  business  under  the  firm  of  Hugh  Godfray.  Sons 
and  Co.,  at  Saint  Helier's,  in  the  Island  of  Jersey,  upon  De  Lisle,  Janvrin  and  De 
Lisle,  London,  the  agents  of  the  Bank,  payable  three  days  after  sight  to  the  order 
of  the  Respondent,  for  the  sum  of  £200  sterling. 

On  the  3rd  of  October,  1855,  the  house  of  De  Lisle,  Janvrin  and  De  Lisle 
stopped  payment,  and.  on  the  27th  of  the  same  month,  the  Bill  was  presented  for 
acceptance  at  the  banking-house  of  the  drawee;  but  acceptance  was  refused,  and 
the  Bill  was  on  the  same  day  protested  for  non-acceptance. 

The  Respondent  thereupon  applied  to  the  drawers  of  the  Bill  for  payment  of 
the  same;  and  upon  their  refusal  to  reimburse  him,  on  the  26th  of  November,  1855. 
he  obtained  a  writ,  called  "  Ordre  Provisoire,"  being  the  usual  mode  in  Jersey  of 
commencing  a  suit  for  the  payment  of  Bills  of  Exchange  and  promissory  notes  ;  by 
virtue  of  which  he  caused  Philip  Godfray,  in  his  own  name,  and  as  one  of  the 
partners  and  the  manager  of  the  Bank,  to  be  arrested,  for  the  purpose  of  compelling* 
him.  as  representing  the  Bank,  and  on  its  behalf,  to  repay  the  amount  of  the  Bill, 
with  interest  and  expenses.  The  cause  thus  commenced  came  to  a  hearing  before 
the  inferior  number  of  the  Royal  Court,  when  Philip  Godfray.  in  the  name  of  the 
Bank,  put  in  the  following  plea,  that  the  Plaintiff  had  no  right  to  claim  against 
them,  lie  having  neglected  to  present  the  Bill  at  the  house  of  De  Lisle,  Janvrin  and 
De  Lisle,  within  a  reasonable  time:  that  if  the  Bill  had  been  presented  in  due  time, 
it  would  have  been  accepted  and  paid  by  the  house  of  De  Lisle  and  Co.,  who  only 
suspended  their  payments  on  the  3rd  of  [13]  October.  1855.  and  which  house  had 
funds  in  hand  to  pay  the  Bill,  and  that  the  Plaintiff  had  kept  the  Bill  in  his  posses- 
sion without  putting  it  in  circulation,  until  the  time  of  the  suspension  of  their  pay- 
ments by  De  Lisle  and  Co. 

To  which  the  Respondent  put  in  a  counter  plea  :  that  the  Bill  was  drawn  in  his 

*  Present:  The  Right  Hon.  Lord  Kingsdown,  the  Right  Hon.  Dr.  Lushington.  the 
Right  Hon.  the  Lord  Justice  Knight  Bruce,  the  Right  Hon.  Sir  Edward  Ryan,  and 
the  Right  Hon.  Sir  John  Taylor  Coleridge. 
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favour  by  Hugh  Godfray.  Sous  and  Co.,  who  carried  on  business  as  Bankers  in 
v.  upon  their  correspondents  in  London,  that  they  had  themselves  freely  chosen 
that  firm  sent  and  act  for  them  in  London,  and  without  the  agency  of  whom 

the  special  business  which  they  carried  on  could  not  be  conducted,  and  consequently 
that  the  Plaintiff  could  not  be  injured  by  the  insolvency  of  those  representatives 
which  could  only  interest  the  persons  who  had  thought  fit  to  employ  them  in  that 
capacity:  That  by  the  form  of  the  Bill,  payable  three  days  after  sight,  the  Bank 
eno-aged.  in  consideration  of  the  amount  which  it  received  from  the  Plaintiff,  to 
remit  for  him  in  London  within  the  delay  fixed  after  presentation  the  sum  men- 
tioned in  the  Bill,  leaving  to  the  Plaintiff  himself  the  right  of  determining  on 
-  nting  the  Bill,  the  day  that  he  would  receive  that  sum.  and  that  it  was  evident 
that  in  taking  it  in  this  form,  the  Plaintiff  had  in  view  to  defer  the  realisation  of 
the  amount  until  the  moment  that  he  should  consider  the  most  favourable,  accord- 
i  the  necessities  of  his  own  business,  which  was  that  of  a  shipbroker  :  That 
Bills  furnished  by  a  Bank  ought  to  be  considered  as  forming  part  of  the  currency 
(numeraire)  of  a  country,  and  created  for  the  advantage  of  commerce,  and  could 
not   be  subject   to  the  same  strict   rules  as  Bills  given  to  a  private  individual   in 

ent  of  a  debt.  That  the  Bill,  moreover,  ought  to  be  re-[14]-garded  as  a  foi  9 
Bill  of  Exchange,  and  further,  that  it  had  passed  through  the  hands  of  third 
us  who  had  caused  it  to  be  protested.  That,  under  these  circumstances  the 
Plaintiff  had  pretended  that  the  delay,  which  arose  between  the  date  of  the  Bill 
and  the  dav  when  it  was  presented  to  lie  accepted,  could  not  be  considered  as  an 
unreasonable  delay,  and  that  the  Defendants,  in  the  name  of  the  Bank,  were  bound 
to  reimburse  the  Bill,  expenses  and  interest,  even  supposing  that  the  facts  alleged 
in  their  plea  were  true,  which  they  were  not  :  and  further,  that  De  Lisle.  Janvrin 
ai'd  De  Lisle  had  never  been  legally  declared  Insolvent,  and  consequently  that  the 
refusal  to  accept  the  Bill  could  not  be  considered  otherwise  than  as  a  declaration 
that  thev  had  not  at  the  time  of  presentation  funds  necessary  to  pay  it  bell  2  _  I 
Hush  Godfrav    S  ad  Co..  which  refusal  had  given  to  the  Plaintiff  the  right  to 

have  recourse  to  drawers,  for  the  reimbursement  of  the  Bill  expenses  and  interest  : 
That  besides.  Hugh  Godfray.  Sons  and  Co..  had  since  the  refusal  to  accept,  entered 
into  an  agreement  with  the  house  of  De  Lisle.  Janvrin  and  De  Lisle  with 
the  affairs  between  them  without  the  consent  or  the  participation  of  the  Plaintiff, 
and  consequently  had  treated  with  that  house  with  regard  to  the  sum  which  they 
had  sold  to  the  Plaintiff  by  means  of  the  Bill,  and  had  thereby  rendered  themselves 
le  for  the  reimbursement  of  that  Bill,  of  which  they  ought  to  be  considered 
as  having  received  the  equivalent  from  the  house  of  De  Lisle.  Janvrin  and  De  Lisle 
by  virtue  of  the  agreement:  That  further,  that  the  house  of  De  Lisle.  Janvrin  and 
D(  Lisle  had.  sii.ee  its  refusal  to  accept  the  Bill,  paid  to  its  creditors  divide- 
a  vei  •    [15]-derable  amount,  so  that  if  the  plea  of  the  Defendants  was  admitted, 

it  would  follow  that  the  Plaintiff  having  no  right  of  recourse  against  the  how 
De  Lisle.  Janvrin  and  De  Lisle,  in  consequence  of  its  refusal  to  accept  :  Messrs.  Hugh 
S      -         I  Co.,  if  they  had  had.  as  alleged,  funds  in  the  hands  of  the  house 
«jf  De  Lisle.  Janvrin  and  De  Lisle  would  not  only  have  received  from  the  Plaintiff 
I   the  Bill,  but   would   have   received,   or   would  have  had   a   right   to 
receive,  one  or  more  dividends  on  the  amount  from  De  Lisle  and  Co..  which,  accord- 
ing to  the  plea,  had  been  placed  in  their  hands  to  meet  the  Bill,  which  would  evidently 
intrary  to  equity  :  and  the  Plaintiff  asked  that  the  plea  of  the  Defendants  should 
be  rejected,  and  that  they  should  be  condemned  t>>  the  payment  of  the  demand  and 
to  the  expei  - 

N.i  evidi  -  -      tered  into  by  either  party.    On  the  19th  of  January.  1856,  the 

inferior  number  of  the  Royal  Court  delivered  judgment  as  follows:—"  Considering 
that  the  Bill  of  which  the  Plaintiff  demands  payment  was  drawn  in  duplicate  and 
after  sight,  and  was  not  presented  for  acceptance  within   a   reasonable  time,  and 
that  moreover  the  Plaintiff  kept  it  in  his  possession  until  the  time  when  the  hoi  - 
De   I. i-l'-  Janvrin  and  De  Lisle  susp ended   its  payments,  the  Court   has  disch 
the  Defendants  from  the  action." 

From  this  judgment  the  Plaintiff  appealed  to  a  greater  number  of  the   Royal 
C    in. 

The  -  heard  on  the  10th  of  June.  1858,  when  the  full  Court  reversed  the 
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judgment  of  the  inferior  Dumber,  and  decided  in  favour  of  the  Respondent.  The 
judgment  of  the  full  Court  was  as  follows:  -"Considering  that  the  delay  which 
arose  [16]  between  the  27th  of  August,  L855,  the  dale  of  the  Bill  in  question,  and 
the  3rd  of  October,  1855,  the  day  when  De  Lisle,  Janvrin  and  De  Lisle,  upon  whom 
the  Hill  was  drawn,  suspended  payment,  was  only  thirty-seven  days,  and  that  the 
protest  of  the  non-acceptance  is  dated  on  the  27th  of  October,  IS 5 5,  which  was  two 
months  from  the  date  of  the  draft  ;  considering  that  the  Plaintiff  carries  on  business 
as  a  shipbroker  in  this  Island,  and  that  by  purchasing  this  Hill  in  duplicate  it 
appears  evident  that  he  intended  to  put  it  in  circulation  in  the  course  of  his 
business  ;  considering  further  that  the  Hill  had  been  drawn  by  a  Hank  with  the  view 
of  its  being  used  as  convenient  in  the  business  of  the  Plaintiff,  it  cannot  be  sub- 
jected to  rules  so  stringent  as  to  its  presentation  for  acceptance  as  Hills  drawn  for 
private  individuals:  under  these  circumstances,  the  Court  is  of  opinion,  that  an 
unreasonable  time  had  not  elapsed  from  the  date  of  the  Bill  to  the  time  of  its 
presentation  for  acceptance, and,  therefore.it  had  been  wrongly  judged,  and  is  rightly 
appealed  against,"  and  the  Court  condemned  the  Defendants  in  the  amount  of  the 
Hill  of  Exchange,  with  the  expenses  of  protest  and  interest,  and  costs,  with  the  ex- 
ception of  the  costs  of  the  re-hearing. 

The  present  appeal  was  brought  from  this  decision. 

Mr.  Wilde,  Q.C.,  and  Mr.  W.  W.  Mackeson,  for  the  Appellants. — As  no  evidenee 
was  adduced  by  either  party  of  the  facts  set  forth  in  their  pleadings,  the  allegations 
contained  therein  must  be  taken  to  be  admitted.  The  question  at  issue  is,  whether 
the  Respondent  has  been  [17]  guilty  of  laches  in  not  having  presented  the  Bill  for 
nearly  two  months  after  its  date.  It  is  submitted  that  as  there  are  no  special  cir- 
cumstances, such  delay  is  wholly  inexcusable,  and  that  the  presentation  of  the  Bill 
for  acceptance  not  having  been  made  within  a  reasonable  time,  the  drawers  were 
discharged  from  any  liability.  Ramchurn  MtMich  v.  Lutchmeechund  Radakissen 
(!)  Moore's  P.C.  Cases,  46),  and  the  cases  there  cited.  By  the  delay  the  Respondent 
made  the  Bill  his  own.  Dennis  v.  Morrice  (3  Esp.  15S),  /////  v.  Heap  (Dowl.  and 
Ry.  N.P.  51).  The  keeping  a  foreign  Bill  for  thirty-seven  days  locked  up  without 
being  put  in  circulation  or  presentment  is  an  unreasonable  time.  Mellish  v.  Saw- 
don  (9  Bingh.  416).  No  evidence  was  given  to  explain  the  delay.  It  does  not  appear 
that  the  Bill  was  ever  put  in  circulation.  The  Appellants  by  the  allegation  in  their 
plea,  that  the  Respondent  had  kept  the  Bill  in  his  possession  without  putting  it  in 
circulation,  expressly  challenged  the  Respondent  on  this  point  ;  and  the  Respondent's 
counter  plea,  that  the  Bill  had  passed  through  the  hands  of  third  persons,  who  had 
caused  it  to  be  protested,  is  not  a  sufficient  averment  that  the  Bill  was  ever  put  in 
circulation.  Matthews  v.  Dickinson  (7  Taunt.  399).  The  fact  that  the  Bill  was  put 
in  circulation  was  one  peculiarly  within  the  knowledge  of  the  Respondent,  and  the 
onus  fell  on  him  to  prove  that  fact.  It  is  to  be  inferred,  what  in  truth  is  very 
evident,  that  the  parties  who  caused  the  Bill  to  be  presented  and  protested,  were 
merely  the  agents  of  the  Respondent.  The  full  number  of  the  Court  do  not  rest  their 
judgment  upon  the  fact  of  the  Bill  having  been  put  in  circulation,  but  that  the  Re- 
spondent intended  to  put  [18]  it  in  circulation.  As  both  parties  resided  and  carried 
■  in  business  in  the  same  town,  there  was  no  necessity  for  the  Respondent  to  purchase 
the  Bill  until  he  wanted  to  put  it  in  circulation.  The  fact  of  the  Bill  being  drawn 
in  duplicate,  is,  it  is  submitted,  a  point  in  favour  of  the  Appellants,  and  not  of  the 
Respondent,  and  the  non-presentment  of  the  Bill  within  a  reasonable  time  was, 
therefore,  the  more  inexcusable.  One  Bill  might  have  been  presented  for  acceptance 
while  the  duplicate  was  negotiated,  Straker  v.  Graham  (4  Mee.  and  Wels.  721).  The 
case  of  D'Auvergne  v.  l.t  Brocq  (>!)■  was  referred  to  in  the  Court  below,  and  is 
similar  to  the  present.  There  the  Royal  Court  held  that  the  holder  by  his  laches 
made  the  Bill  his  own.     Neither,  even  if  the  allegation  was  true,  was  the  want  of 

(a)  The  facts  of  the  case  of  D'Auvergne  v.  Le  Brocq  were  detailed  in  an  affidavit 
made  in  the  appeal,  from  which  it  appeared,  that  D'Auvergne  had  on  the  7th  of 
September,  1829,  drawn  a  Bill  at  three  days'  sight  upon  Messrs.  Poingdestre  and  Co., 
of  London,  in  favour  of  Le  Brocq,  for  the  sum  of  £-'?0  sterling.  On  the  25th  of  Septem- 
ber, 1829,  the  house  of  Poingdestre  and  Co.  stopped  payment,  and  subsequently  the 
Hill  was  presented  and  protested  for  non-payment.  Upon  Le  Brocq  bringing  an 
action  against  D'Auvergne  for  recovery  of  the  amount,  the  Royal  Court  of  Jersey 
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station  in  due  time  excused  by  reason  of  the  arrangement  between  Messrs.  De 
Lisle.  Janvrin  and  De  Lisle,  and  their  creditors,  and  of  the  receipt  of  the  dividends 
ther  Appellants 

Mr.  1».  Palmer,  Q.C.,  and  Mr.  \V.  B.  Tumbull.  for  the  Respondent. — There  is  no 

ti\ed  time  within  which  it  is  ry  to  present  foreign  Bills  of  Exchange  drawn 

payable  in  [19]  a  certain  time  after  Bight.     The  general  rule  as  to  a  foreign  Bill 

is  laid  down  by  Baron  Parke  in  Ramchwm  Mvllick  v.  Lutchmeechund 

Moore's  P.C.  i  that  the  holder  has  a  reasonable  time  for 

putting     the     Bill     into     circulation:     and     that     the     Bill     need     not     be     sent 

bv     the     very     earliest     opportunity,     though     it     must     be     sent     without     im- 

proper  delay.    In  the  case  of  a  Bill  obtained  from  a  Bank  to  be  used  for  the  purposes 

mmerce,  considerable  latitude  is  allowed  as  to  the  time  of  presentation.     Shutt 

v.  fio  Car.  and  Pay.  80  :  S.C.  Moo.  and  Mai.  133).     Here  the  delay  that  has 

occurred      is      not      unreasonable,     whether      it      be     calculated      from      the      date 

oi     the     Bill     to     the     day     on     which      Messrs.      De     Lisle     and  pped 

payment,     or     from     the     former     date     to     the     day     on     which     it     was     pre- 

1      for      acceptance.      and      protested      for      non-acceptance.         But      there 

is  the  less  cause  for  considering  the  delay  unreasonable,  as  this  is  not  an  inland,  but 

a  foreign  Bill.     It  cannot  be  questioned  that  this  is  a  foreign  Bill.     Mahoney  v. 

AshlAn  (2  Barn,  and  Ad.  478),  Davison  v.  Farmer  (6  Exch.  Rep.  254),   in  which 

circumstances  more  latitude  and  indulgence  is  allowed.  MeMsh  v.  Raudou  (9  Bingh. 

416).     Bv  the  law  of  France  a  fixed  period  of  six  months  would  be  allowed.     That 

law  may  possibly  have  exercised  an   influence  over  the  Respondent  in  not  sooner 

-  tit  ing  the  Bill,  as  he  is  a  native  of  Jersey. 

The  Right  Hon.  Dr.  Lushington. — This  appeal  is  brought  against  a  judgment 
of  the  Royal  Court  of  Jersey  pronounced  in  favour  of  the  present  Respondent,  the 
Plaintiff.  The  cause  of  action  was  upon  a  Bill  of  Exchange  for  the  sum  of  £200, 
[20]  sterling,  which  was  drawn  in  duplicate  by  a  Banking  firm  in  Jersey,  whom  the 
Appellants  represent,  upon  Messrs.  De  Lisle.  Janvrin  and  De  Lisle,  of  London,  the 
correspondents  of  the  Appellants,  and  payable  to  the  Respondent,  or 
order,  three  days  after  sight.     The  defence  pleaded  to  this  first,  that  the 

II   -    undent  had  no  right  of  action  ag  le  Appellants,  as  he  had  neglected  to 

present  the  Bill  within  a  reasonable  time:  and  secondly,  that  he  had  kept  the  Bill 
in  his  possession  without  putting  it  in  circulation  until  the  time  of  the  suspension 
of  payment  by  Messrs.  De  Lisle  and  Co.  In  answer  to  this  plea,  the  Respondent 
replied  that  the  Bill  ought  to  be  considered  as  a  foreign  Bill  of  Exchange,  which 
had  passed  through  the  hands  of  third  persons  who  had  caused  it  to  be  protested, 
and  that  the  delay  that  arose  was  presented  for  acceptance  was  not  an  unreason- 
able delay. 

Without  entering  into  the  consideration  of  the  pleas,  it  is  admitted,  as  a  general 
principle  deduced  from  the  authorities  referred  to  in  the  argument,  that  a  fbi 
Bill  of  Exchange  ought   to  be  presented  within  a  reasonable  time,  and  what   is   a 
reasonable  time  is  to  !>e  regulated  according  to  the  circumsl  icb  individual 

case.  The  circumstances  which  constitute  a  reasonable  time  must  always  be  local 
circumstances,  such  as  the  place  where  the  Bill  is  drawn,  the  time  of  putting  it  in 
circulation,  as  well  as  the  other  facts  of  the  case,  which  must  all  be  brought  to 
notice. 

referring  to  the  pleadings  before  the  inferior  number  of  the  Royal  Court. 

it  appears  to  their  Lordships  that  it  was  but  natural  that  the  Court  should  consider 

the  facts  pleaded  by  the  parties  as  true,  and  [21]  the  question  ai  issue  to  be  properly 

was  adduced  by  either  party.     It  was  a  mixed  question  of 

law  and  of  fact,  of  which  the  Court   below  had  complete  cognizance,  the  parties 

I    in   the  Island.     The  inferior  number  of   the   Royal  Court    were  of 

ion  that,  as  the  Bill,  being  drawn  in  duplicate,  and  payable  after  si^ht.  was  not 

I  until  thi  Lisle  and  Co.  suspended  payment,  it  was  ool  pre- 

d  within  a  reasonable  time,  and  diachai  adants  from  the  action. 

the  full  number  of  the  Royal  Court  that  judgment  was  rev< 

H>d  within  a  reasonable  time.—      11- 

I  '       I '  fendant  from  the  action,  considering  that  the  Plaintiff  had  been 

•v  of  la>  : 
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Lordship  here   read  the  judgment,  ante,   p.    Id.]— It   is  true  there  are   very   small 
materials  to  arrive  at  the  question  whether  the  Bill  wa>  presented  within  a  n 
able  time  or  not.  but  the  grounds  of  the  d<     •  -  iperior  number  of  the  R 

Court  are.  in  the  circumstan  ry  to  their  Lordships,  and  it  is  a  principle 

of  this  Court  that  we  must  be  satisfied  that  the  Court  below  has  wholly  miscarried. 
in  order  to  induce  us  to  reverse  a  d.  the  Court  below.     We  are  not  aware, 

from  the  judgment,  of  any  other  circumstances,  than  those  set  forth,  which  operated 
on  the  mind  of  the  Royal  Court,  and.  as  that  judgment  is.  in  our  opinion,  a  a 
one.  our  dutv  will  be  to  recommend  the  affirmance  of  the  judgment  appealed  from, 
with  i 

\|,  ...    Dig.  tit.  BILLS  OF  EXCHANGE.  E.  Aci  eptani  e.   1.  Presentment  fo. 
ONY,  II.   Particular  Colonibs,    13.  Jersey  and  Guernsey,  c.  / 
of  Bills  of  Exchange  An.  1882  (45  and  46  Vict.,  c.  61).] 


[22]  OX  APPEAL  FROM  THE  SUPREME  COURT  AT  MADRAS. 

THE  SECRETARY  OF  STATE  IX  COUNCIL  OF  INDIA,— Appellant;  KAMACHEE 
BOYE  +ARABA..— Respondent  *  [July  1.  4.  and  9,  1859]. 

Transactions  of  Independent  Sovereign  States  between  each  other,  are  governed 
bv  other  laws  than  those  which  Municipal  Courts  administer.     Such  Courts 
have  neither  the  means  of  decreeing  what  is  right,  nor  the  power  of  enfor 
anv  decision  which  they  may  make  [13  Moo.  P.C.  7." 

The  Rajah  of  Tanjore.  a  native  independent  Sovereign,  but  in  virtue  of  Treaties 
under  the  protection  of  the  East  India  Company,  died  without  leaving  issue 
male,  when  the  East  India  Company,  in  the  exercise  of  their  Sovereign  power, 
and  in  trust  for  the  British  Government,  seized  the  Raj  of  Tanjore.  and  the 
whole  of  the  property  of  the  deceased  Rajah,  as  an  escheat,  on  the  ground 
that  the  dignity  of  the  Raj  was  extinct  for  want  of  a  male  heir,  and  that  the 
propertv  of  the  late  Rajah  lapsed  to  the  British  Government.  Held,  that 
as  the  seizure  was  made  by  the  British  Government,  act;:  _  -  Sovereign 
power,  through  its  delegate,  the  East  India  Company,  it  was  an  act  of  State, 
tojnquire  into  the  proprietv  of  which  a  Municipal  Court  had  no  jurisdiction 
[13  Moo.  P.C.  86]. 

-  able. — There  is  a  distinction  between  the  public  and  private  property  of  a 
Hindoo  Sovereign,  as  upon  his  death  his  private  property  goes  to  one  set  of 
heirs,  and  the  Raj  and  the  public  propertv  to  the  succeeding  Rajah  [13  Moo. 
P.C. 

The  general  rule  of  the  Hindoo  law  of  inheritance  is  partibility.  The  succession 
of  a  single  heir,  as  in  the  case  of  a  Raj,  is  the  exception  [13  Moo.  P.C.  83]. 

An  act  done  by  an  agent  of  the  Government,  though  in  excess  of  his  authority, 
being  ratified  and  adopted  by  the  Government,  held  to  be  equivalent  to 
previous  authority  [13  Moo.  P.C.  86]. 

Ameer  Sing,  a  former  Rajah  of  Tanjore.  was  in  the  year  1787  the  absolute 
S  ivereign  of  the  fort  and  country  of  Tanjore.  in  the  Presidency  of  Madras.  In  that 
and  subsequent  years  three  Treaties  were  [23]  entered  into  between  the  Rajah- 
Tanjore  and  the  East  India  Company.  The  first  of  these  Treaties  was  dated  the 
10th  of  April  17>7.  and  made  between  Sir  Archibald  Campbell,  then  Governor  of 
Madras,  and  Ameer  Sin.:  :  but  as  this  Treaty  was  annulled  by  the  Treatv  next 
mentioned,  it  is  unnecessary  to  state  its  provisions.  The  second  Treaty,  dated  the 
11th  of  June.  1793,  was  made  between  Sir  Charles  Oakley.  Bart.,  then  Governor  of 


*  Present:   The  Right  Hon.  Lord    \      _  n.  the  Right  Hon.  Dr.  Lusliin^Ton. 

the  Right  Hon.  Sir  Edward  Ryan,  and  the  Right  Hon.  Sir  John  Tavlor  Coleridge. 
A--.  --   i . — The  Ri^'lit  Hon.  Sir  Lawrence  Peel. 

P.C.  iv.  9  la 
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Madras,  and  A  -  kich  annulled  the  former  Treaty,  and  the  stipulations 

0f  w;;  aaterial  C  ed,  were  as  follow.- : — "  Art.  1.  The  friend- 

and  enemies  of  either  of  the  contracting  parties  shall  be  considered  the  friends  and 
Art.  2.  In  order  to  execute  the  foregoing  Article  in  its  full  extent. 
jier  to   maintain   a  military   force:   and   the   Rajah  of 
I  intribute  annually  a  certain  sum  of  money  hereinafter  mentioned 

the  expense  of  the  said  military  force:  the  said  Rajah  further  agree- 
ing that  the  disposal  of  the  said  sum.  together  with  the  arrangement  and  employ- 
supported  by  it.  shall  he  left  entirely  to  the  said  Company.  Art. 
:'..  It  is  bereby  also  agreed,  that  for  the  further  security  and  defence  of  the  countries 
belonging  and  subject  to  the  contracting  parties  in  the  Carnatic.  etc..  that  all  forts 
shall  ned  by  the  troops  of  the  said  Company.     Art.  8.  In  case  the  said  Rajah 

shall  at  anv  time  have  occasion  for  any  number  of  troops  for  the  collection  of  his 
ues.  the  support  of  his  authority,  or  the  good  order  and  government  of  his 
country,  the  said  Company  agree  to  furnish  a  sufficient  number  of  troops  for  that 
purpose,  on  public  representation  being  made  by  the  said  Rajah  to  the  President  in 
[24]Council  "i"  Fort  St.  George,  of  the  necessity  for  employing  such  troops,  and  of 
the  objects  to  he  ohrained  thereby.  Art.  '.'.  The  said  Rajah  shall  receive  regular 
information  of  all  negotiations  which  shall  relate  to  declaring  war  or  making  peace, 
wherein  the  said  Company  may  engage,  and  the  interests  of  the  Carnatic  and  its 
dependencies  may  lie  concerned  :  and  the  said  Rajah  shall  he  considered  as  an  ally 
of  the  ■  I  impany  in  all  Treaties  which  shall  in  any  respect  affect  the  Carnatic 
and  Countries  depending  thereon,  or  belonging  to  either  of  the  contracting  parties 

_ruous  thereto  :  and  the  said  Rajah  agrees  that  he  will  not  enter  into  any  I    . 
tiations  or  political  correspondence  with  any  European  or  native  power  without  the 
consent  of  the  said  Company." 

The  third  Treaty  was  dated  the  25th  October,  1799,  and  was  made  between 
S-evajee.  the  then  Rajah  of  Taujore.  and  Benjamin  Tovin.  Esq..  Resident  at  Tanjore. 
acting  under  powers  from  the  Governor-General,  the  material  provisions  of  which 
<\ere  as  follows: — Art.  2,  After  reciting  that  it  had  become  indispensably  necessary 
to  establish  a  regular  and  permanent  system  for  the  better  administration  of  the 
revenue  of  the  country  of  Tanjore.  stipulates  "  that  all  former  provisions  for  securing 
a  partial  or  temporary  interference  on  the  part  of  the  Honourable  Company  in  the 
government  or  it:  the  administration  of  the  revenues  of  the  country  of  Tanjore 
shall  he  entirely  annulled:  and  that,  in  lieu  thereof,  a  permanent  system  for  the 
collection  of  the  revenue,  and  for  the  administration  of  justice,  shall  he  established 
in  the  manner  hereafter  described."  Art.  -"i.  The  Honourable  Company  shall  he  at 
liberty,  a-  soon  a-  possible,  to  ascertain,  determine,  and  establish  rights  of  property. 

and  [25]  to  fix  a  reasonable nt  upon  the  several  Souhahs.  Pergunnahs,  and 

villages  of  the  country  of  Tanjore.  and  to  secure  a  fixed  and  permanent   revenue. 
Art.        A  i  or  (      nts.  -hall  be  established  for  the  due  administration  of  civil 

and  criminal  justice,  under  the  sole  authority  of  the  English  East  India  Company. 
The  said  Courts  shall  be  composed  of  offi  e  appointed  by  the  Governor  in 

<  ;1  of  Fort   Si.  George  for  the  time  being,  and  shall  in  no  instance  whatever  be 

Subji  ie  control,  authority,  or  interference  of  the  said  Rajah  :  hut  shall  be 

cond  i  such  Ordinances  and  Regulations  (framed  with  due  n 

to  t!  :  laws  and  if  the  country)  as  shall,  from  time  to  time,  be  enacted 

and  published  by  the  said  Governor  in  Council.  Art.  9.  It  is  stipulated  and  ag 
that  the  Rajah  shall  he  treated  on  all  occasion-  in  his  own  territories  as  well  as  in 
those  of  the  Company,  with  all  the  attention,  respect,  and  honour  which  is  due  to  a 
friend  and  ally  of  the  British  nation.  Art.  10.  Whereas  his  Excellency,  the  Rajah, 
implain  of  inconvenience  to  his  Excellency  and  his  servant.-. 
Diode  of  gari  Excellency's  hereditary  fort  of  Tanjore 

by  a  part  of  the  Honourable  Company  it  is  stipulated  and  agreed,  with  a  view 

t<>  thi  i  of  his  Excellency,  that  tile  said  fort  of  Tanjore 

shall  lie  evacuated  by  the  Company's  troop-  entirely,  and  that  his  Excellency  shall  he 
at   full  liberty  to  e  said  fort   in  such  manner  as  to  him  shall  seem  tit. 

Art.    12.   1 1 .   complaints  brought  befon    any  of  the  Courts  of  justice  in  which  it  shall 
ar.  either  by  the  applii  ■   Rajah  or  the  representation  of  the  Defendant. 

in  In-  [26]  or  her  answer,  or  by  the  petition  of  tin- 
in 
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Complainant,  that   both   parties  arc  relations,  or  servants,  or  dependants  of  his 
Excellency,  or  inhabitants  usually  resident  within  the  fori  of  Tanjore,  it  is  stipulated 
and  agreed  that  such  parties  shall,  in  the  first  instance,  In-  referred  for  justice  to 
the  Rajah,  or  to  any  person  he  may  appoint  to  dispense  it.     Any  complaii 
the  Rajah's  relations,  immediate  servants,  or  others,  residing  in  the  fori  of  Tan 
by  persons  of  a  different  d(  on,  shall,  in  the  first   instance,  be  made  in  the 

Company's   representative  at   Tanjore,  who  shall  prefer  it   to  his  Excellency.     By 

other  articles  of  this  Treaty,  provision  was  made  for  the  collection  of  the  revenue 
hy  the  Governor  in  Council,  and  for  the  payment  of  one-fifth  part  of  the  same  to  the 
Rajah. 

Subject  to  the  obligations  to  the  British  Government  imposed  by  these  Treaties, 
the  reigning  Rajah  of  Tanjore  remained  Sovereign  of  the  country,  and  within  the 
fort  of  Tanjore  his  power  continued  absolute,  extending  to  the  power  of  life  and 
death. 

On  the  29th  of  October,  lc55.  Sevajee  died  at  the  fort  of  Tanjore,  without  leaving 
male  issue,  or  son  by  adoption,  or  any  brother  him  surviving-.  Upon  the  fact  of  his 
death  being  communicated  to  the  Court  of  Directors  of  the  East  India  Company. 
they  by  a  despatch  to  the  Government  of  India,  dated  the  16th  of  April,  lc'56.  in 
concurrence  with  the  opinion  of  such  Government,  and  of  the  Government  of  Madras, 
declared  the  dignity  of  Rajah  of  Tanjore  to  be  extinct  ;  and  declared  the  Raj  of 
Tanjore  lapsed  to  the  British  Government. 

In  consequence  of  the  lapse  of  the  R-aj,  questions  with  respect  to  the  maintenance 
of  the  late  Rajah's  [27]  family,  and  other  matters,  came  before  the  Government  of 
Madras  for  their  decision  ;  and  on  the  10th  of  July,  1856.  the  Chief  Secretary  to  that 
Government  addressed  a  letter  from  their  political  department  to  the  Government  of 
India,  of  which  the  following  is  an  extract : — "  Par.  5.  On  the  demise  of  the  Rajah 
the  Government  directed  the  Resident  to  continue,  until  further  orders,  the  payment 
of  all  customary  pensions,  allowances,  or  wages,  to  the  family,  dependants,  or 
servants  of  the  late  prince  :  but  that  the  recipients  were  clearly  to  understand  that 
these  disbursements  had  been  authorized  only  temporarily  and  until  the  decision 
of  the  Honourable  Court  upon  the  whole  question  was  received.  Par.  6.  The  invest  i- 
gation  of  the  numerous  claims  to  provision  of  some  kind  that  will  be  advanced  by  the 
parties  referred  to  in  the  preceding  paragraphs,  will  of  itself  be  no  light  task. 
There  are.  however,  several  other  important  subjects  for  inquiry,  in  connection  with 
the  late  Rajah,  besides  these  claims.  Par.  7.  First,  there  are  some  very  valuable 
Chuttrums,  of  Choultries,  endowed  with  lands  yielding  an  annual  revenue  of  about 
a  lac  and  Rs.  20,000.  There  are  large  balances  outstanding  against  the  holders  of 
these  lands,  who,  aware  of  the  Rajah's  objections  to  seek  the  aid  of  the  Company's 
Courts  to  enforce  his  just  rights,  have  wilfully  withheld  their  rents.  In  some  cases 
the  lands  have  been  misappropriated  or  fraudulently  alienated,  and  there  are 
numerous  idlers  and  hangers-on  of  the  palace,  servants  who  hold  useless  offices  in 
institutions.  The  Choultry  establishments  should  be  remodelled  and  freed  from 
all  abuses  and  the  property  belonging  to  them  devoted  for  the  purposes  for  which  it 
was  originally  granted.  Par.  8.  [28]  Secondly,  claims  on  the  part  of  Pagodas  to 
payments  of  allowances  have  to  be  investigated,  and  some  scheme  laid  down  in 
respect  to  the  continuance  of  these  endowments,  in  some  cases,  either  by  money 
grants,  or  by  assignment  of  lands.  Par.  9.  Thirdly,  there  are  some  valuable  villa.' 
belonging  to  the  Raj  in  different  parts  of  the  province,  some  retained  by  Sevajei 
when  the  country  was  assumed  by  the  British  Government,  and  some  subsequentlv 
acquired  by  purchase.  These  should  be  examined,  and  any  claims  to  or  liens  upon 
them  considered.  Par.  10.  Fourthly,  some  debts  due  by  the  late  Rajah  to  private 
parties,  or  claims  on  behalf  of  members  of  the  family,  still  remain  to  be  settled. 
Par.  1 1.  Fifthly,  arrangements  must  be  made  for  the  abolition  of  the  Rajah's  Court  s, 
and  for  the  disposal  of  suits  already  on  the  file,  as  well  as  for  the  establishment  of  a 
Company's  Court  (probably  that  of  a  District  Moonsiff)  in  the  fori  of  Tanjore 
which  will  henceforth  be  under  the  jurisdiction  of  the  civil  and  criminal  Courts  of 
the  Zillah.  Par.  12.  Sixthly,  there  are  in  the  palace  state  jewels  of  great  value,  a 
valuable  library  of  Oriental  works,  and  an  armoury,  which  have  fallen  in  to  Govern- 
with  the  Rai.  Par.  13.  It  appears  to  this  Government,  that  the  several  matters 
above  recited  cannot  be  duly  inquired  into  except  by  an  Officer  specially  deputed 

11 
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for  the  purpose.     The  present  acting  Collector  has  been  but  lately  appointed:  he 

District,  has  had  no  experience  in  the  intrigues  of  a  Mahratta  Court, 

nee  with  them  greater,  the  onerous  duties  devolving  on 

him  ...  te  of  one  of  the  heaviest  Districts  under  this  Presidency, 

would  leave  him  no  leisure  for  such  a  task.     Tar.   U.   Under  these  considerati 

at   [29]  some  officer  should  be  specially  sent   as  t 
to  Tanjore,  should  be  placed  in  charge  of  the  Residency,  and  be  directed 
to  investigate  and  report  upon  the  various  important  questions  above  enumerated. 
and  anv  others  that  may  hereafter  occur  to  this  Government  as  demanding  inquiry 
in  connection  with  the  g  tbject     Par.  15.  If  this  be  approved,  the  Govern- 

ment propose  to  select  for  the  duty,  as  the  officer  best  qualified  for  it.  Mr.  H.  Forbes, 
at  present  acting  as  third  member  of  the  Board  of  Revenue,  who  has  for  several 
-  been  resident  at  Tanjore.  as  well  as  Collector  and  Magistrate  of  the  district. 
and  v  o  intimate  acquaintance  with  the  affairs  of  the  Durbar." 

[n  reply  to  this  letter,  the  Secretary  to  the  Government  of  India  addressed  a 

to  the  Chief  Secretary  to  the  Government  of  Madras,  dated  the  8th  of  September. 

of  which  the  following  is  an  extract : — "  Par.  3.  In  your  previous  letter,  dated 

the  10th  of  July  last,  the  Government  of  Madras  have  sufficiently  shown  that  the 

subjects  which  call  for  investigation  and  settlement  are  so  numerous  and  important. 

require  to  be  dealt  with  by  an  officer  appointed  for  that  special  purpose.     The 

selection  of  Mr.  H.  Forbes,  late  the  Resident  at  Tanjore.  for  this  duty,  is  a  very  proper 

and   is  accordingly  sanctioned  by  his  Lordship   in   Council.     Par.   4.   Of  the 

various  questions  requi:  si  deration,  those  connected  with  the  Choultries,  and 

lands  on  which  hal.  evenue  are  due.  the  claims  for  Pagodas,  the  rights  over 

•      tained  by  the  Rajah  when  the  administration  of  the  country  was  assumed 

e  British  Government,  and  the  abolition  of  the  Rajah's  Courts,  the  Governor- 

<      mcil  leaves  for  disposal  [30]  by  the  Government  of  Madras.     Par.  3. 

But  the  mode  in  which  it  may  be  proposed  to  deal  with  the  Rajahs  debts,  and  with 

state  jewels,  library,  and  armoury,  should  be  reported  to  the  Government  of 

India  before  any  measure-   are  taken  :   as  also  the  apportionment   of  p.     • 

gratuities  to  the  family  and  dependants  of  the  Rajah." 

Upon  the  receipt  of  the  above  letter  from  the  Government  of  India,  the  Madras 
-  September,  1856.  appointed  Mr.  Forbes  to  lie  Com- 
missioner for  the  purpose  of  the  matters  in  question,  and  furnished  him  with 
instructions  in  regard  to  the  conduct  of  his  duties  as  such  Commissioner.  The 
material  portions  of  these  instructions  were  as  follows: — "Par.  2.  Under  the 
authority  now  conveyed  from  the  Supreme  Government,  the  Right  Honourable  the 
rnor  in  Council  proceeds  to  appoint  Mr.  Forbes  to  be  Commissioner  for  the 
purpose  of  inquiring  into  and  reporting  upon  the  various  questions  demanding 
settlement  in  connection  with  the  extinction  of  the  Raj  oi  Tanjore.  Par.  '■<>.  These 
subjects  may  be  divided  into  two  namely,  those  which  have  been  left  for  the 

eminent,  and  those  which  are  to  be  reported  to  the  Government  of 
India  before  any  .  ,:kei>..      Par.  4.  Under  the  first  head  fall — First.  The 

Chuttrums  endowed  by  the  Rajah  of  Tanjore  :  the  arrang  i  lie  made  for  their 

future  administration,  and  for  placing  them  upon  an  improved  footing,  as  well  as 
v  of  the  r«  nts  due  to  them,  and  of  lands  gradually  alienated  from  them. 
nd.  All"'-'.  Pagodas  by  assignment  of  the  late  Rajah,  or  his  ancec 

their  nature,  whether  terminable  with  the  Raj.  or  proper  to  be  continued  as  perpetual 
•    [31]  and  in  the  latter  case,  whether  by  grant   of  money  or  of  land. 
Third.   T'  of  the  landed   property,  villages,  or   detached   lands  retained   by 

njore  country  in  1799,  or  subsequently  acquired  by 
him  or  by  the  late  Rajah,  the  claims  to  or  liens  upon  them.  Fourth.  The  abolition  of 
the  Rajah's  Courts,  and  provision   to  be  made  for  the  dispensation  of  civil  and 

the  Honourable  Company  of   some  of   the  i 
ining  in  their  territory.      Tar.  5.  On  all  these  questions  it  will  be  for  the  i 

rnment  after  due  inquiry,  and  the  Government  will  then 

such  final  orders  as  may  appear  to  be  called  for.     Par.  6.  The  subjects 

e  decisioi       f  the  Supremi    Government   are — First.   The 

S    ond.  The  State  property,  viz. : — jewels,  library,  armoury, 

to  the  family,  servants,  and  dependants 
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late  Rajah.     Par.  7.  0  matters  it  will  be  for  Mr.  Forbes  to  report  in 

detail,  and  tn  supply  all  the  information  that  may  b  i  ry  to  assist  the  <  tovern- 

menl  of  India  in  their  settlement.  Par.  v.  Lists  will  of  course  be  taken  of  all  the 
jewels  belonging  to  the  Raj,  and  passing  with  it  to  the  Honourable  Company,  a~ 

of  the  State  armour  and  weapons,  and  catalogue  of  the  library.     Due  i 
will  lie  adopted  for  the  safe  and  careful  custody  of  these  valuables,  until  the  pleasure 
of  the  Government  of  India  be  known  regarding  them." 

Acting  under  this  authority  Mr.  Forbes  directed  the  chief  officer  of  the  palace  to 
prepare  statements  of  the  lands  and  other  Stan-  property  of  the  Raj,  and  on  his 
arrival  at  Tanjore.  as  the  statement  had  not  been  made  out,  he  addressed  a  letter. 
dated  the  17th  of  October,  [32]  1  856,  to  that  officer,  in  which  were  these  paragraphs  : 
— "  Par.  i.  When,  on  the  15th  instant.  I  communicated  to  you.  to  the  Durbar 
generally,  and  the  nephews  of  the  late  Rajah,  the  decision  at  which  the  Government 
had  arrived  with  reference  to  the  Tanjore  Raj,  and  the  general  principles  on  which  I 
was  instructed  to  act  in  resuming  the  Raj  and  making  provision  for  the  family  and 
retainers,  I  informed  you  that,  while  all  private  property  would  be  scrupulously 
respected,  the  public  property  of  the  State  would  pass  to  the  British  Government :  that 
property  the  Government  have  ordered  me  to  place  in  safe  and  careful  keeping.  Par.  5. 
To  enable  me  to  do  this,  and  also  to  place  it  in  my  power  to  obtain  all  the  information 
I  require  ahout  the  State  property,  whether  in  land,  jewels,  or  otherwise,  it  is  my 
intention  to  assume  possession,  in  the  name  of  the  British  Government,  of  all  the 
late  Rajah's  villages  and  gardens,  including  endowments  to  Choultries  and  Pagodas, 
of  the  public  property  novi  in  the  fort  of  Tanjore.  and  of  all  the  records  connected 
with  the  Raj  :  but  while  it  is  necessary  that  I  should  do  this.  I  have  to  assure  you. 
and  to  beg  that  you  will  assure  others,  that  a  careful  investigation  will  be  made  into  all 
claims  that  may  be  advanced  by  institutions  or  individuals  to  any  part  of  the 
property,  and  that  all  to  which  a  claim  may  be  substantiated  will  be  restored  to  its 
proper  owner." 

On  the  18th  of  October,  1856,  Mr.  Forbes  took  possession  of  the  property  within 
the  fort  of  Tanjore,  and  of  the  lauds  held  by  the  late  Rajah,  or  held  by  those  who 
held  them  under  Sunnuds  of  the  Rajah. 

After  taking  possession  of  the  property  in  the  manner  above  mentioned,  and  while 
Mr.  Forbes  was  [33]  engaged  in  making  lists  and  catalogues  of  the  articles  con- 
stituting the  different  descriptions  of  the  property,  and  selling  part  of  the  pro- 
perty, a  Bill  was  filed  by  the  Respondent  on  the  18th  of  November.  1856,  on  the 
equity  side  of  the  Supreme  Court  at  Madras,  against  the  East  India  Company.  The 
Bill  stated,  that  Sevajee  at  the  time  of  his  death,  was  possessed  of  and  entitled  to. 
as  of  his  own  right  and  private  property,  and  distinct  from  the  property  beloi 
to  the  Raj  of  Tanjore.  large  estates,  both  real  and  personal,  of  the  value  of  many  lacs 
of  rupees  :  that  on  the  death  of  Sevajee.  the  Respondent,  as  his  eldest  widow,  accord- 
ing to  Hindoo  law,  became  entitled  to  inherit  and  possess  his  private  and  particular 
estate,  real  and  personal,  and  to  administer  the  same:  and  that,  with  a  full 
knowledge  of  the  Respondent's  rights,  the  East  India  Company,  by  their  officers, 
servants,  and  agents  acting'  by  their  orders,  and  in  particular  by  the  Collector 
and  subordinate  officers  of  the  Collectorate  of  Tanjore.  and  by  Mr.  Forbes,  h 
to  interfere  and   intermeddle  with  the  private  estate   and   effect  S   vajee.   and 

thereby,  and  from  their  power  and  control  over  the  countrv.  prevented  the  Re- 
spondent from  receiving  and  possessing  the  same,  and  had  refused  to  deliver  the 
same  to  the  Respondent,  and  that  the  officers  and  servants  and  agents  of  the  East 
India  Company  had  possessed  themselves  of  the  whole  of  the  private  and  particular 
estate  and  effects,  real  and  personal,  of  Sevajee.  and  had  made,  or  were  making, 
full  and  particular  lists  and  inventories  thereof,  and  had  sold  and  disposed  of  and 
destroyed  a  considerable  part  thereof,  and  had  received  the  proceeds  of  the  sale 
and  disposal  thereof,  and  retained  the  same  in  [34]  their  hands,  and  threatened 
and  intended,  unless  restrained  by  the  injunction  of  the  Court,  to  sell  and  disj» ise 
of  the  remainder  thereof,  and  to  appropriate  the  proceeds  to  their  own  use  :  and  the 
Bill  prayed  that  the  Respondent,  as  the  eldest  widow  of  Sevajee  deceased,  and  the 
first  married  among  his  surviving  widows,  might  he  declared  bv  the  decree  of  the 
Court  entitled  to  inherit  and  possess,  as  his  heir  and  legal  representative,  his 
private  and  particular  estate  and  effects,  real  and  personal,  left  by  him  at  the  tinv> 
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of  his  death,  subject  to  the  payment  and  satisfaction  thereout  of  the  private  debts, 

if  anv.  of  Sevajee.  and  to  any  legal  claims  and  demands  that  might  exist  against 

particular    estate    and   effects.     That    the    Eas*    India    Company 

il  be  declared  to  be  trustees  for  the  Respondent  for  and  in  respect  of  the 
private  and  particular  estate  and  effects,  real  and  personal,  left  by  Sevajee  at  the 
time  of  his  death,  and  possessed  by  them,  their  officers,  servants,  and  agents,  as 
in  the  Bill  mentioned,  or  which  without  their  wilful  neglect  or  default  might  have 
been  so  po  That  an  account  might  be  taken  of  the  private  and  particular 

e  and  effects,  real  and  personal,  oi  Sevajee,  possessed  by  the  East  India  Com- 
pany, their  officers,  servants,  and  agents,  or  which  without  their  wilful  neglert  or 
default  might  have  ben  ssed,  and  of  the  value  thereof,  distinguishing  what 

»hall  remain  in  specie  from  what  shall  have  been  sold  or  otherwise  disposed  of. 
That  the  East  India  Company  ruiirht  be  directed  forthwith  to  deliver  up  to  the 
Respondent  the  private  and  particular  estate  and  effects  of  Sevajee  which  may  so 
remain  in  specie,  and  to  pay  to  the  Respondent  the  value  of  such  part  tin 
which  by  their  wilful  neglect  or  default  [35]  might  not  have  been  possessed  by 
them,  their  officers,  servants,  or  agents,  as  aforesaid,  or  which  may  have  been 
sold  or  otherwise  disposed  of  by  them,  their  officers,  servants,  or  agents,  as  aforesaid. 
That  the  East  India  Company,  their  officers,  servants,  and  agents,  might  be  re- 
strained bv  the  injunction  of  the  Court  from  further  interfering,  intermeddling 
with,  selling,  or  disposing  of  the  private  and  particular  estate  and  effects,  real 
or  personal,  left  by  Sevajee  at  the  time  of  his  death,  and  for  a  receiver. 

The  Supreme  Court   at   Madras  granted   an   injunction   restraining   Mr.   Foi 
from  proceeding  with  the  sale. 

The  answer  of  the  East  India  Company  stated  that  Rajah  Sevajee  was  up  to  and 
at  the  time  of  his  death.  Rajah  and  reigning  monarch  of  Tanjore.  and  wa 
Sovereign  prince  entitled  to  and  in  the  exercise  and  enjoyment  of  the  riirl'Ts. 
privileges,  powers,  and  dignity  of  an  absolute  Sovereign  within  the  limits  of  the 
hereditary  fort  of  Tanjore.  and  of  certain  other  Districts  and  lands  adjacent  thereto. 
but  subject  as  to  the  residue  of  the  country  appertaining  to  the  Raj.  or  kingdom 
of  Tanjore.  to  certain  engagements  and  relations  between  himself  and  the  British 

rnment.  And  the  answer  further  stated,  that  in  entering  into  the  Treaties 
before  mentioned,  and  in  treating  the  sovereignty  and  territories  of  Tanjore  as 
lapsed  to  the  East  India  Company  for  the  purposes  of  the  Government  of  India, 
in  trust  for  the  British  Crown  :  in  appointing,  through  the  Government  of  India. 
Mr.  F  -         .il  Commissioner,  and  in  taking  possession  of  the  property  of  the 

Rajah,  they  acted   in  their  public   political  capacity,  and   in  exercise  of  the 

al  powers,  privileges,  and  au-[36]-thorities  vested  in  them  by  the  various 
Charters  and  Acts  of  Parliament,  by  which  the  possession  and  government  of  the 
British  territories  in  India,  and  the  powers  of  making  peace  and  war.  and  entering 

Treaties,  had  been  committed  to  them  in  trust  for  the  Crown  of  Great  Britain  : 
and  that  all  tin-  acts  and  matters  set  forth  in  the  answer,  were  acts  and  matters 
of  State.      And  by  their  answer  the  East  India  Company  insisted,  that  the  quee 

_  !t  to  ml..  n  of  the  estate  and  property  which  Rajah  Sevajee 

died  pose  rod  entitled  to  as  Rajah  of  Tanjore.  or  of  any  and  what  parts  of 

state  and  property,  was  a  question  of  S;atc  arising  from  the  character  oi  the 
nd  the  political  relations  between  the  East   India  < 

j  in  trust   for  ll.-i    Mi  jesty;  ami  the  State  of  Tanjore:  ami  they,  therefore, 

submitted,  that  the  matters  set  forth  in  the  answer,  and  on  which  they  rested  their 

right  to  take  pos-,  -  the  property  which  was  of  the  late   Rajah   of  Tanjore, 

involved  the  construction  of  Treaties  and  of  other  acts  of  Stale,   and   were   matters 

which  could  not  be  inquired  into  by  the  Court,  or  in  any  Municipal  Court  of  justice 

within  Her  Majesty's  dominions.     And  the  answer  further  stated  that,  without  in 

any  way  waiving  the  right  of  the  East   h  I       ipany  to  retain  the  whole  of  the 

sessed  by  them  and  mentioned  in  the  schedules  thereto  annexed,  and 

without   in   any  way   admitting  the    jurisdiction   of  the  Court   to   inquire   into  the 

'.'rounds  on    which    such    right    v.  :  :    it    had   lie,  ined,   as   an    act    of 

ami    go  Easl     India    Company,    through    their    Governor- 

I  Council  and  their  Governor  of  1         -     George  in  Council,  that 

the  [37]  property  -  specified  in  certain  schedules  marked  C.  II.  <>.   P.  and 
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Q.  should  be  dealt  with  and  en  the  proper! 

Rajah  Sevajee  as  a  private  individual,  regard  being  had  in  the  first 

the  just  debt*  of  and  claims  upon  Rajah  Sevajee,  which  debts  the  Eas<   [ndii    I 

were  desirous  should  be  paid  from  the  estate,  they  being  willing  to  allow  the 
whole  of  such  estate  and  property  to  be  delivered  over,  subject  to  the  debts  of  and 
claims  upon  the  late  Rajah,  to  the  person  or  persons  who  would  have  been  the 
Legal  representative  or  representatives  of  the  Rajah,  had  he  been  a  private  individual, 
upon  such  person  or  persons  giving  adequate  security,  to  the  satisfaction  of  the 
India  Company,  for  the  proper  administration  of  the  property  in  payment 
of  the  debts  and  otherwise.  And  the  answer  further  stated,  that  the  Coven 
had  resolved  to  appropriate  the  whole  of  the  property  mentioned  in  certain  other 
schedules  thereto  marked  M.  and  N.,  and  all  property  similarly  circumstanced 
which  belonged  to  Rajah  Sevajee.  and  not  to  third  persons  who  might  claim  the 
<ame.  for  the  payment  of  any  of  the  debts  due  by  the  deceased  Rajah  which  might 
appear  to  them  to  be  fair  and  just,  and  after  such  payment  to  appropriate  the 
residue  of  such  property  towards  making  a  provision  for  the  family  of  the  Rajah. 
And  the  auswer  submitted  that,  in  any  point  of  view,  the  question  whether  any  and 
what  portions  of  the  property  left  by  Rajah  Sevajee  were  his  private  property,  or 
were  property  of  the  State  of  Tanjore.  was  a  question  involving  the  construction  of 
a  Treaty  and  relations  between  the  States  and  the  general  political  powers  of  the 
Government  of  India  :  and  was.  therefore,  a  question  not  [38]  cognizable  by  any 
Municipal  Court  of  justice.  And  the  answer  further  submitted,  that  the  Court  had 
no  jurisdiction  in  respect  of  the  matters  aforesaid,  being  matters  concerning  the 
revenues  under  the  management  of  the  Governor  and  Council.     The  answer  admitted 

-ate  of  Sevajee's  family,  at  the  time  of  his  death,  as  stated  in  the  Bill,  but 
without  admitting  that  his  property  was  liable  to  be  administered  as  that 
private  individual :  and  the  Defendants  submitted  whether,  on  the  death  of  Sevajee, 
ell  his  surviving  widows  did  not  become  his  joint  heiresses  and  representatives, 
and  would  not  have  inherited  his  private  and  particular  estate,  if  any.  to  the  extent 
>f  the  interest  of  a  Hindoo  widow  according  to  Hindoo  law.  The  Defendai  I 
forth  in  schedules  annexed  to  their  answer  an  account  of  the  property,  estate  and 
effects  of  Sevajee.  including  the  property  claimed  by  third  parties,  possessed  by 
them,  or  by  their  officers  or  agents  on  their  behalf,  and  of  the  value  thereof,  so  far 
as  they  were  able  to  form  any  opinion  respecting  such  value ;  but  without  ad- 
mitting that  the  Rajah  left  any  property  that  could  be  called  his  private  or 
particular  property  :  and  without  admitting  that  the  Respondent  had  any  le_ral 
claim  or  right  in  respect  of  any  property  taken  possession  of  by  the  East  India 
Company  or  their  officers  or  agents,  the  answer  stated  that  they  did  not  intend  to 
treat  the  property  of  Sevajee  in  the  schedules,  marked  G.  H.  O.  P.  and  Q.  respectively, 
as  belonging  to  them  for  their  own  use,  or  in  trust  as  aforesaid,  or  otherwise,  or  as 
forming  part  of  their  revenues,  or  as  being  applicable  to  the  purposes  aforesaid. 

Schedule  G.  of  the  answer,  contained  a  list  of  certain  property,  described  as 
real  property  acquired  since  [39]  1799,  which  from  its  nature  was  not  essentially 
public  or  State  property.  Schedule  H.  contained  a  list  of  similar  property  not 
taken  pose  t  by  the  East  India  Company.     Schedule  0.  contained  a  list   of 

personal  property  described  as  acquired  since  1799.  and  which  from  its  nature 
was  not  essentially  public  or  State  property.  Schedules  P.  and  Q.  contained  a  list 
of  personal  property  of  the  same  nature,  not  taken  possession  of  by  the  East  India 
I  :  y.      Schedule  R.  contained  a  list  of  the  horses,  elephants,  cattle,  carriages, 

.  of  the  late  Rajah  which  had  been  sold. 

The  hearing  of  the  cause  took  place  on  the  29th  and  30th  of  September,  and 
the  1st  of  October,  1^57.  when  evidence  not  material  to  state  was  gone  into  on  both 
sides.     The  cause  stood  over  until  the   11th  of  December.   1857.  for  jmL 
which  day  the  Court  decreed  and  declared  that  the  Respondent,  as  the  eldest  widow 

Sevajee.  and  the  first  married  among  his  surviving  widows,  was  entitled  to 
inherit  and  possess,  as  his  heir  and  leiral  representative,  his  private  and  particular 
estate  and  effects,  real  and  personal,  left  by  him  at  the  time  of  his  death,  subject  to 
the  payment  and  satisfaction  thereout  of  the  private  debts,  if  anv.  of  Sevajee.  and 
to  any  legal  claims  and  demands  that  might  exist  against  such  private  and  particular 
te  and  effects,  and  that  the  Defendants  were  trustees  for  the  Respondent  for  and 
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!ie  private  and  particular  estate  and  effects,  real  and  personal,  left 

-   vajee  at  the  time  of  his  death  and  possessed  by  them,  their  officers,  servants. 

and  a.  d  the  Court  ordered  that  it  should  be  referred  to  the  Master  to  take 

an  account  of  the  private  and  particular  estate  and  effects.  [40]  real  and  personal. 

Sevajee,  possessed  by  the  Defendants. 

The  following  reasons  for  this  decree  were  transmitted  by  the  Chief  Justice. 
Sir  Christopher  Rawlinson : — "The  Plaintiff  by  her  Bill  prays  that  she  may  be 
declared,  as  senior  or  first  married  widow  of  Sevajee.  the  late  Rajah  of  Tanjore, 
who  died  without  male  issue,  to  be  entitled  to  the  private  and  particular  estate  and 
her  deceased  husband,  subject  to  the  payment  of  his  debts,  etc.  She  also 
prays  that  the  Defendants  may  Vie  declared  to  be  trustees  for  her  of  such  of  the 
property  as  may  have  been  taken  possession  of  by  them  or  their  servants:  also  for 
an  account  and  a  Receiver.  The  Defendants  in  their  answer  set  up  two  line-  of 
first,  that  the  Plaintiff  has  no  case  on  the  merits:  and.  secondly,  that 
'  lourt  has  not  any  jurisdiction  to  try  the  suit.  As  regards  the  first,  they  submit 
that  the  late  Rajah  Sevajee  was  an  independent  and  absolute  Sovereign,  and  as 
such  was  not  possessed  of  any  private  estate  as  distinguished  from  the  Public  or 
State  property :  and  thev  further  allege,  that,  according  to  Hindoo  law.  all  the 
widows,  and  not  the  senior  widow  alone,  are  entitled  to  succeed  to  the  estate  of  a 
Mahratta  man  dying  without  male  issue  either  natural  or  adopted.  In  support  of 
their  second  line  of  defence,  namely,  that  the  Court  has  no  jurisdiction,  they  submit 
that  they  took  and  detained  the  property  of  the  late  Rajah  in  their  public  and 
political  capacity:  that  their  taking  of  the  property  was  an  act  of  State,  and  that 
the  question  of  what  portion  is  private  and  what  public  property  involves  the  con- 
struction of  a  Treaty,  and  that  consequently  neither  this  nor  any  other  Municipal 
Court  in  Her  Majesty's  dominions  has  any  [41]  jurisdiction  to  entertain  the  ques- 
tion. It  was  also  urged  that  the  Court  had  no  jurisdiction,  because  the  suit  has 
reference  '  to  a  matter  concerning  the  revenue  under  the  management  of  the  Governor 
and  Council.'  I  will  now  state  what  I  consider  to  have  been  established  on  the  one 
side  and  on  the  other,  and  how  much  of  the  several  defences  relied  on  by  the  De- 
have  been  made  out.  I  think  that  all  the  material  facts  set  out  in  the 
Plaintiff's  Bill  have  been  clearly  proved.  I  am  of  opinion  also  that  the  Tlaintiff. 
according  to  Hindoo  law.  is.  as  the  senior  ami  first  married  widow  of  the  late  Rajah 
Sevajee.  entitled  to  her  late  husband's  private  and  particular  estate  and  effects; 
and  that  the  Defendants  have  wholly  failed  to  prove  or  point  out  to  us  any  law  or 
dq,  such  as  is  alleged  in  their  answer,  under  which  all  the  widows  succeed  to 
their  deceased  husband's  estate  under  circumstances  such  as  have  been  established 
in  th  This  ground  of  defence,  it  may  be  observed,  goes  only  to  the  quantum 

and  not  to  the  root  of  the  Plaintiff's  claim.  I  am  also  satisfied  on  the  evidence  that 
the  late  Rajah  Sevajee.  a  Hindoo  of  the  Soodra  caste,  was  not  a  member  of  an  un- 
divided family,  and  that  he  was  possessed  of  private  and  self-acquired  property, 
both  real  and  personal,  and  that  a  distinctioi  rved  during  his  life  between 

or  Crown  jewels  and  those  which  he  either  purchased  himself  or  can- 
ade  for  the  use  of  his  numerous  wives  and  their  families.      An   ins] 
■  hedules  attached  to  the  answer,  as  well  as  the  answer  itself,  confirms  me  in  my 
opinion  that  much  of  the  property  detained  by  the  Defendants  is  of  such  a  nature 
iin »t  allow  of  its  being  considered  Siate  property.     Take,  for  instance  schedule 
1!..  the  contents  [42]  of  which  have  been  sold  by  the  Defendants.      Can  it  lie  believed 

.11  the  carriages,  including  numerous  pony  carriages  and  children's  can 
and  palanquins,  or  the  cows  and  horse-.  |  --ate  or  public  property, 

er  treated  as  such,  or  that  all  the  content  dule  ML,  including  numerous 

female  jewels  and  trinkets,  or.  that   all  the   female  apparel,  clothes,   shawls. 
..  in  schedule  0  State  property?     It  is  true  that,  as  reg 

schedules,  G.  II.  0.  P.  and  Q.,  the  Defendants,  in  their  very  cautiously  drawn 
and  which,  were  it  not  that  of  a  Corporation  whose  personal  knowledg 

sarily  small,  might  be  considered  unsatisfactory),  admit  thai 

the  property   in  the  last-named  schedule  '  is  not   essentially  public'  a  somewhat   am- 

■  us  phia-e:  and  that  .  ded   it  and  some  other  property,  both  real  and 

inal,  they  do  nol  i:  it  in  the  same  way.  or  on  trust,  as  the  property 

lies,  but   are  willing  to  give   it    up  as  if   it    had  been    private   pro- 
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I  will  only  observe  on  this,  thai  1  do  not  exactly  see,  unless  the  pro 
referred  to  is  private,  how  the  Defendants  can  justify  treating  it  in  any  other  way 
than  as  public  property,  really  public,  and  which  .>-  such  has  come  to  their  I 
in  trust.  Bui  the  leurm  I  -'-1  for  the  Defendants  contend  thai  the  contents  of 
the  schedules  and  the  nature  of  the  property  are  immaterial,  as  no  distinction,  they 
say.  ran  be  allowed  between  the  public  and  private  property  of  an  absolute  Sovereign, 
as  he  can  dispose  of  the  "hole  of  it  as  he  may  think  tit  :  citing  as  an  authority  for 
this  principle  the  case  of  The  Advocatt  '■■  I  I  Knapp's 

P.C.  Cases,  ••'■I".'  ii.  i.  and  The  Lord  -Advocatt   v.  Lord  [43]  Dunglas  (9  CI.  and   I 
211).     This  last  case  was  referred  to  for  the  following  dictum  of  Lord  Brougham's, 
namely.  '  It  is  only  within  the  last  half-century  that  any  private  property  has 
acknowledged  to  exist  in  the  Crown  at  all:  prior  to  that,  all  lands  descending  oi 
the  Crown,  even  from  ancestors  or  collateral  relatives,  were  held  onae.     All 

the  property  of  tin-  Crown  is  held  tor  public  purposes,  and  is  Crown  property,  e 
thai  which  the  individual  Sovereign  has  retained  a  right  to  deal  with  in  his  private 
and  personal  capacity.'  This  dictum  appears  to  be  confined  to  landed  property, 
and.  whether  strictly  correct  as  regards  all  landed  property,  is.  I  think,  with  every 
respect  to  the  noble  and  learned  Lord,  fairly  open  to  doubt  :  for.  though  it  is  true 
that  according  to  the  Common  law  of  England  the  King,  being  a  Corporation. 
purchases  of  real  property  made  by  him  after  the  assumption  of  the  Crown  vest  in 
him  in  his  Sovereign  capacity,  and  descends  to  his  successors,  still  purchases  made 
before  the  accession  to  the  Crown,  or  descent   from  collateral   .  -   after  the 

ion  of  the  Crown,  vests  in  a  natural  capacity1  (see  Co.  Litt.  15  b.  note  1). 
showing  that  even  in  England  the  Monarch  could  take  real  as  well  as  personal  pro- 
perty in  his  own  right.  As  was,  however,  observed  by  the  Bench  during  the  argu- 
ment, the  Statutes  of  1  Anne.  c.  7.  and  39th  and  40th  Ceo.  III.,  c.  88,  regulate  ques- 
tions regarding  the  private  property  of  the  British  Sovereign;  and  it  is  not  by  the 
English  Statute,  or  Common  law.  that  the  questions  in  this  suit  are  to  be  decided, 
but  I  it  the  Hindoo  law-.  And  even  the  statement  in  the  case  referred  to,  1  Knapp's 
P.C.  Cases.  329,  namely,  that  there  was  no  distinction  between  the  public  and  private 
property  of  [44]  an  absolute  Sovereign,  must.  I  think,  be  taken  in  connection  with 
the  facts  of  that  case,  and  the  point  then  under  the  consideration  of  the  Court.  In 
that  case,  as  well  as  in  El-phinstoru  v.  Bedreechund  (1  Knapp's  P.C.  Cases,  316).  the 
question  arose  on  the  seizure  of  an  enemy's  property;  and  it  was  held  that  on  the 
seizure  of  the  property  of  a  hostile  Sovereign,  si  non  flagrante  sed  non  (him  cessante 
hello,  no  distinction  could  be  allowed  between  his  public  and  private  property. 
Here  there  is  no  question  as  to  the  seizure  of  an  enemy's  property,  or  as  to  peai 
war,  but  whether  the  late  Rajah  Sevajee  possessed  any  private  property,  and  if  so, 
whether  the  detention  of  such  property,  now  belonging  to  an  inhabitant  of  a  terri- 
tory peaceably  become  part  of  the  British  territories  in  India,  can  be  justified,  and 
on  the  grounds  set  up  by  the  Defendants.  But  admitting  that  in  the  case  of  an 
absolute  Sovereign,  such  as  was  contemplated  in  the  above  case,  no  distinction  can 
lie  made  between  his  public  and  private  property  (and  few  such,  I  think,  can  be 
found  in  the  present  age),  can  I  assume,  on  the  facts  before  us.  that  the  late  Rajah 
was  such  an  absolute  Sovereign  as  that  he  could  have  disposed  of  his  fort  or  other 
public  buildings  or  State  jewels  as  he  did  of  his  other  property,  both  real  and  per- 
sonal .'  There  was  no  proof  before  us  of  his  ever  having  disposed  of  any  of  the 
State  property:  and  as  to  his  lieing  an  absolute  Sovereign,  what  evidence  had  the 
Court  before  it  of  that  fact  ?  The  evidence,  as  far  as  it  went,  tends.  I  think,  to  show 
that  his  Sovereignty  was  little  more  than  nominal  :  that  he  exercised  no  Sovereign 
is  over  the  Kingdom  of  Tanjore ;  that  he  resided  within  the  circumscribed 
limits  of  the  fort  of  Tanjore  (where  a  resident  and  officer  of  the  East  [45]  India 
Company  was  always  present),  enjoying  little  more  than,  to  use  the  expression  of  the 
Directors  of  the  East  India  Company,  '  a  titular  Sovereignty.'  and  certainly  not 
more  than,  to  adopt  the  words  of  the  Defendants'  answer.  '  the  outw-ard  state  and 
dignity  of  the  reigning  monarch.'  To  what  even  that  amounted  was  not  very  clearly 
shown.  We  had  evidence,  however,  that  the  late  Rajah  never  did  any  of  the  acts 
that  mark  Sovereign  power:  for  instance,  he  did  not  send  or  receive  Ambassadors, 
or  keep  up  political  relations  with  any  foreign  States:  he  did  not  coin  money:  he 
did  not  collect  or  in   any  way  manage  the  revenues  of  the  Kingdom  of  Tanjore  ; 
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bur  it  n  that  he  received  an  annual  stipend  from  rhe  East  India  Comi 

some  of  his  receipts  for  which  were  put  in.  for  what  purpose  I  hardly  know,  unless, 

-  for  the  last  few  words,  bv  which  the  receipt  of  a  certain  sum  on  account  of 

ipany  was  acknowledged  '  as  part  of  my  lac  of  star  pagodas  and 

one  fifth  part  of  the  net  revenue  of  my  country  for  the  year        :  '  not  of  any  Kingdom. 

be  it  observed.     Upon  the  whole  of  the  evidence  before  us  I  am  satisfied  that  the 

S  vajee  was  not  the  absolute   So1  _      sugg   -*ed  by  the  Defendants. 

and  that  he  had  private  property,  both  real  and  personal,  as  I  have  above  stated. 

further    -         2       ued   in  this  last  conclusion  by  the  fact  that,   accordi:  _ 
Hindoo  law   and  custom,   a   Hindoo   Sovereign   may  have   private   property. 
ije's   Hindu  Law,    vol.  i.  p.  209.  where,  after  stating  that  a  Kingdom  is 
it  is  added,  that  '  the  effects  and  private  estate  of  a  Sovereign,  like  I 
ordinary  individual  (Hindoo),  are  in  common,  and  distributable  amongst  his 
A::d  -nd  vol..  App.  [46]  329,  is  to  the  same  effe  *       S      also  -  Colebri 
Hindu  Law.  c.  i,  s.  1,  et  *<  ,.      My  judgment  on  the  above  part  of  the  case  has  been 
ted  without  any  reference  to  the  Treaty  of  1799,  put  in  evidence  by  the  Defend- 
possiblv  for  rhe   purpose  of   supporting   one  of  the   points   raised  by  them. 
ely,  that  the  Court  could  not  take  cognizance  of  the  suit.  !>ecause  it  involved  the 
-•ruction  of  a  Treaty.     Upon  this  point  I  would  here  remark,  as  well  as  upon 
ually  beyond  dispute,  but  which  were  much  dwelt  on  by  the  learned 
-el  for  the  Defendants,  that  the  Court  has  never  entertained  any  doubt  respect- 
;:iem.  thoueh  not  able  to  see  their  applicability  to  the  facts  of  the  present  case. 
r  to  such  points  as  that  the  construction  of  Treaties,  or  the  public  acts  of  State 
sovereign  powers,  or  acts  relating  to  peace  or  war.  could  not  be  tried  by 
Municipal  I  -       As  little  matter  of  doubt  is  it  that  the  East  India  Com; 

though  subjects,  have  certain  Sovereign  powers  delegated  to  them,  such  as  those  of 
making  peace  and  war.  and  of  making  Treaties  with  certain  of  the  native  powers 
in  Asia,  and  that  concerning  such  acts  -  :i  be  included  under  the  aliove  heads 
neither  this  nor  any  other  municipal  Court  has  any  jurisdiction  to  inquire.  But 
in  the  way  in  which  the  Plaintiff  -  3  her  case  before  the  Court.  I  think,  that  the>e 

points  do  not  fairly  The  Plaintiff         -      5  a  private  individual,  and  as 

-ubjeet   of   a   country   forming   part   of  the   British   territories   in    India.     Of   the 
annexation  of  the  Raj.  of  the  Defendants  taking  possession  of  its  revenues,  or  of  the 
property  of  the  Kingdom,  whether  1      sist     _  of  lands,  forts,  jewels,  or  uiuni- 
of  war.  she  makes  no  complaint.     She  sues  only  for  what  [47]  she  alleges  to 
be  her  property  according  to  the  Hindoo  law.  namely,  the  private  estate  and  effects 
>>{  her  deceased  husband.  Rajah  Sevajee.  the  whole  of  which,  she  alleges,  the  De- 
nts  detain   from  her  without  any  justification.     Let   us  proceed  now  to  the 
Defendants'  second  line  of  defence,  namely,  that  to  the  jurisdiction  oi  the  Court. 
They  _  that  there  was  private  property,  its  seizure  and  detention  cannot 

|uired  into  by  this  Court:    first,  because  its  seizure  was  an  act  of  State:  and. 
•  :e  property  seized,  or  a  portion  of  it  at  least,  is  revenue.     First. 

-  •       -  ;  'an  act  of  State'  (though  many  of  my  arguments  will 
10th  lines  of  defei  Whal    -  an  act  of  State.'     It  is  not  every  act  by  a 

-enting  t'ne  Sovereign  in  a  foreign  country,  which 
will  be  exempt*  the  jurisdiction  of  the  Municipal  Courts.     S 

_  .     But  assuming  an  act  of  State  to  be  an  act  of  the 
to  peace  or  war.  or  an  act  done  by  ii     -  _  lutely 

the  publii  ',  detriment*  ret 

to  the  revenue  can  hardly  be  included  1.  or  acts 
1  fendants  brought  the  act*  of  seizure  and  detention 
■  Plaintiffs  property  within  the  principle  of  the  protection  they  set  up.'     And 
seizure  of  the  private  property  an  act  ordered  by  any 
ut  at  all.'     Sow,  what  are  the  facts  which  bear  on  this  portion  of  the 
After  the  death  of  the  late   Rajah   Sevajee.  which   took   place   i'     I 

-!   India   !  -  that  the  Raj  of  Tanjore  had  1.     - 

e  East  1  I  for  want  of  [48]  male  heirs  to  Rajah  Sevajee     Though 

ely  publicly  announced,  the  East  India  Company 
I  think,  b  -  _        iwer  throughout  the  kingdom 

I  8  N'o  very  perceptible  change  in  the 
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government  of  the  country  al   large  would  lie  mack',  us  1 1  ± •  -  territories  oi    I 

had  lc my-  been   under  the   management    and  control  of  the   Eas1    India    C pany. 

Such  then  being  the  state  of  things,  11   is  only  after  a  correspondence  between  thi 
Easl   India  Directors  and  the  Governnienl   of  India   and  of  Madras,  thai    in  Sep 

tember,  L856,  Mr.  Forbes  is  appointed,  under  the  directi< f  the  Government  of 

India,  for  the  purpose  of  inquiring  into  and  reporting  upon  the  various  questioi  s 
demanding  settlement  in  connection  with  the  extinction  of  the  Raj  of  Tanjore.  In 
the  letter  of  the  Government  of  India,  of  the  8th  September,  1856,  authorizing  the 
appointment  of  an  officer  on  this  special  duty.  I  find  the  following  passage:  — '  Bui 
the  mode  in  which  it  may  be  proposed  to  deal  with  the  Rajah's  debts,  and  with  the 
State  jewels.  library,  and  armoury,  should  be  reported  to  the  Government  of  India 
before  any  measures  are  taken.'  It  might  lie  contended  from  the  con- 
cluding words  of  the  above  extract  that  no  authority  was  given  or 
intended  to  lie  given  for  the  taking  possession  of  even  the  State  ji 
etc.,  till  some  further  report  had  been  made  to  the  Government  of 
India.  Such,  however,  does  not  appear  to  have  been  the  construction  put 
upon  it  by  the  Government  of  Madras,  who,  on  the  receipt  of  the  above  letter,  in- 
structed Mr.  Forbes,  in  a  letter  of  the  25th  of  September,  1856,  '  to  take  lists  of  the 
jewels  belonging  to  the  Raj,  and  passing  with  it  to  the  Honourable  Company,  as  also 
[49]  of  the  State  armoury  and  weapons.'  Neither  of  the  above  letters  appear  to 
contemplate,  much  less  to  authorize,  the  seizure  or  detention  of  other  than  Sine 
property,  or,  in  other  words,  of  the  property  of  the  Raj,  passing  with  it  to  the 
East  India  Company.  It  was  proved,  however,  I  may  here  remark,  that  previous 
to  this  authority  being  given,  the  rents  and  profits  of  the  villages  and  lands  bought 
by  Sevajee  had  been  received  by  Mr.  Forbes  since  the  Rajah's  death.  The  evidence 
of  Ramachundra  Row,  uncontradicted,  is,  that  Mr.  Forbes  had  been  receiving  the 
rents  and  profits  of  those  villages  since  Sevajee's  death.  The  sale  also  of  the  con- 
tents of  schedule  R.  had  taken  place  early  in  1856.  On  the  18th  of  October,  1856. 
it  is  that  Mr.  Forbes,  having  received  his  new  authority,  which  is  relied  on  for 
making  this  seizure  an  act  of  State,  took  possession  of  the  property  in  the  fort  of 
Tanjore.  It  appears  to  have  been  an  indiscriminate  seizure,  both  of  public  and 
private  property;  the  orders  of  the  two  Governments,  as  I  have  above  pointed  out, 
having  been  expressly  confined  to  the  State  property.  Assuming  then  that  the  tak- 
ing possession  of  the  public  and  State  property  can  be  considered  an  act  of  State, 
as  ordered  by  the  Government  of  India,  and  as  being  a  necessary  consequence,  per- 
haps, of  the  assumption  of  the  Raj,  how  can  the  seizure  and  detention  of  private 
property  (and  especially  of  such  portion  as  consists  of  rents  and  the  produce  of  sales 
made  previous  to  October,  1856)  come  under  the  same  protection  I  The  seizure  of  the 
private  property  can.  I  think,  be  held  to  be  brought  within  the  protection  of  the  act  of 
State  plea  only  on  proof  either  that  the  property  was  bona  fide  believed  at  the  time 
to  be  all  public,  or  that  its  seizure  was'rendered  [50]  unavoidable  from  the  impos- 
sibility of  distinguishing  the  one  from  the  other,  or  because  the  public  could  no1 
possibly  have  been  taken  possession  of  without  also  seizing  the  private.  This  last 
ground,  it  should  be  observed,  affords  no  excuse  for  the  detention.  Hut  we  had  not 
any  evidence  of  such  a  state  of  circumstances  existing  as  I  have  above  suggested  ; 
no  Slate  property  was  shown  to  have  been  in  danger,  nor  was  there  any  evidence 
that  there  existed  any  difficulty  in  separal  ing  the  one  from  the  other,  which  ordinary 
care  and  patience,  even  after  the  seizure,  might  not  have  overcome.  I  say  even 
after  the  seizure,  for  it  should  be  borne  in  mind  that  the  gravamen  of  the  Plaintiff's 
complaint  before  the  Court  is  the  detention  of  her  private  property  ;  not  the  seizure, 
which  of  course  would  have  been  the  subject-matter  of  an  action  of  trespass  on  the 
plea  side  of  the  Court  :  nor  had  we  any  [proof  that  there  was  any  bona  pile  belief 
thai  all  was  public  property.  On  the  contrary.  Mr.  Forbes,  in  his  letter  of  the  1  7th 
of  Oc1  >ber,  ls,j6.  written  the  day  before  the  seizure,  shows  that  he  knew  there  was 
private  property  amongst  that  about  to  be  seized,  for  he  expressly  states  that  all 
property  to  which  a  claim  shall  lie  established  shall  be  restored  to  its  owner.  It 
appeals  then  from  the  above,  that  an  order  having  been  issued  to  take  possession  of 
pulilic  property,  private  property  was  taken,  and  is  now  detained  under  the  circum- 
stances above  set  out.  I  am  of  opinion,  that  such  detention  cannot  be  considered 
an  aer  of  State,  nor  can  I  consider  that  the  subsequent  adoption  by  the  Defendants 
can  make  that  an  act  of  State  which  originally  was  not  so.     The  remaining  ground 
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relied  on  by  the  Defendants  to  liar  the  jurisdiction  of  the  Court  is.  that  the  seizure 
[51]  related  to  a  matter  of  revenue,  from  inquiry  into  which  the  Conn  is  expressly 
precluded  by  the  I^rd  clause  of  the  Charter  establishing  the  Court.  In  support  of 
this  point  the  learned  Counsel  cited  the  Statute.  16th  and  17th  Vict.,  c  95.  sec.  '2~ . 
by  which  it  is  enacted  '  that  all  real  and  personal  estate  within  the  said  territories. 
•  :.g  for  want  of  an  heir  or  su  —  and  all  property  within  the 
said  territories  devolving  as  bona  vacantia  for  want  of  a  rightful  owner,  shall  (as 
part  of  the  revenues  of  India*  belong  to  the  East  India  Company,  in  trust  for  Her 
Majesty  for  the  service  of  the  I  of  India.'     Looking  to  the  words  used  in 

the  Charter,  and  the  inconvenience  intended  to  be  guarded  against.  I  am  inclined  to 
think  that  a  verv  fair  doubt  may  be  entertained  as  to  whether  an  escheat,  or  lapse 
under  the  alwve  Statun  .  ■.  ithin  the  words  of  the  Charter  as  '  revenue  under 

the  manag  :  the  Governor  (of  Fort  St.  I         s       and  Council,  or  as  revenue 

collected  under  Regulations  made  by  him."     I  think  also  that  the  same  reasoi  - 

cist  for  preventing  the  subjects  of  the  Queen  from  resorting  to  Her  Courts  in 
the  case  of  sue!      -  -  ses  relating  to  the  collection  of  the  ordinary  revenue, 

made  as  it  is  to  a  great  extent  in  small  sums,  and  under  regulations  and  us  s  - 
which  it  might  be  exceedingly  incoi  •    bmit  to  the  consideration  of  the 

'  ourt.  I  think,  however,  that  this  line  of  defence,  namely,  that  the  pro- 
perty seized  was  revenue,  may  be  disposed  of  on  the  same  grounds  as  I  have  con- 
sidered a  sufficient  answer  to  the  defence  that  the  seizure  was  an  act  of  State  :  for 
supposing  that  the  seizure  of  the  public  property,  which  had  lapsed  to  the  East  India 
■  under  the  Statute.  [52]  to  have  been  an  act  done  in  the  collection  of  the 

revenue  within  the  meaning  of  the  Charter,  can  we  extend  the  same  protection  over 
the  wilful  seizure  and  detention  of  private  property  :  an  act  not  ordered  either  by 
Government,  or  justified  by  any  Regulation,  or  necessitated  by  any  difficulty  or 
unavoidable  necessity,  as  I  have  above  already  shown  ■  I  think  we  should  not  be 
justified  in  doing  so.  being  of  opinion  that  the  property  was  seized  and  has  since 
been  detained  with  the  knowledge  that  some  of  it  was  private  property.  This  fact. 
I  think,  distinguishes  this  case  from  Spooner  v.  Juddo>  s  P.C.  C 

which  was  relied  on  in  support  of  the  revenue  defence  as  well  as  that  of  the  act  of 
State.     In  thai  slip  had  been  made  :  and  there  can  be  little  doubt,  after  read- 

is  of  that  case,  but  that  the  Defendant  buna  fide  believed  that  he  might 
make  the  distress  for  the  whole  arrears  of  quit-rent  due  from  the  premises,  without 
regard  to  the  question  of  whose  name  was  mentioned  in  the  warrant.  I  fully  sub- 
scribe to  the  authority  of  that  case,  as  well  as  to  the  larg  —  ses  <  -rablishing 
the  rule,  that  part:  -  I  ■  .elieving  they  are  acting  in  pursuance  of  a  Statute 
and  .  _  law.  are  entitled  to  the  special  protection  which  the  Legislature 
may  have  afforded  them,  though  they  have  been  guilty  of  an  illegal  act.  But  I  do 
not  think  the  principles  there  laid  down  applicable  to  the  present  case,  which  is 
distinguishable  not  onlv  on  account  of  the  want  of  bona  fides,  but  also  on  the  ground 
of  trespass  for  the  seizure,  but  a  suit  for  the  detention  of 
the  property  of  the  Plaintiff.  I  must  here  observe,  that  though  I  am  now  delivering 
1  in.  Mr.  Justice  Davison,  who.  owing  to  his  absence,  has  not 
[53]  bad  any  opportunity  of  reading  the  judgment,  and  consequc  •  swer- 

tained  in  it.  fully  concurs  with  me  in  the 
of  the  case  and  in  the  conclusion  at  which  I  have  arrived,  namely,  that  the 
Plaintiff  is  entitled  to  a  decree,  on  the  ground  that,  as  to  pan  at  least  of  what  they 
havt  ip  by  the  Defendants  cannot  avail  I  tause  they 

ily  and  wilfully  di  private  property  of  the  late  Rajah  Sevajee, 

with  full  knowledge  that  it  is  such  private  property,  and  that  they  have  not  any 
title  to  it  whatever.     The  Defendants  having  then  failed  to  establish  any  of  their 

.ins  for  me  only  to  declare  the  Plaintiff  entitled  I 
decree  of  the  '  prayed: — First,  that  as  senior,  or  first  married  widow,  she 

hied  to  the  private  and  particular  i  -  if  her  deceased  husband, 

the  late  Raja:    S  Second,  that  the  Defendants  may  be  declai 

her  for  so  mu  they  have  possessed  thi  if.     Tim 

an  a  rty.     Tl  -  (including    osts        -     ved  until  after 

thi  I  for  further  directioi 

The   present    appeal    was   from   the   above  decree,   and   v.  uted   by  the 
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Sa  retary  of  Stale  In  Couni  il  of  Imlia.  who  came  in  the  place  of  the  East  India 
Company  (see  Statute,  -'1st  and  22nd  Vict.,  c.  106,  for  the  bettei  Government  of 
Imlia  ;  section  3  declares,  thai  the  Secretary  of  State  is  to  have  the  powers  formerly 
exercised  by  the  East  Imlia  Company). 

Sir  Hugh  Cairns,  Q.C.,  Mr.  Forsyth,  Q.C.,  and  Mi.  W.  H.  M,  Kill,  for  the  Secretary 
of  State  in  Council  for  tin-  affairs  in  India. 

The  substantial  question  is,  whether  the  taking  pos-[54]-session  of  th(  deceased 
Rajah's  property  by  the  East  India  Company,  in  virtue  of  Treaties  authorizing  the 
annexation  of  the  Raj  of  Tanjore,  was  not  such  an  an  of  State  ami  Sovereign 
authority  as  cannot  lie  questioned  or  inquired  into  by  a  Municipal  Court  within  the 
territories  of  the  East  India  Company.  Three  questions  are  involved  in  this  con- 
sideration: First,  whether  by  the  Charters  and  Statutes  creating  and  defining 
the  jurisdiction  of  the  Supreme  Court  at  Madras,  the  East  India  Compai 
governing  power  in  India,  is  amenable  to  that  jurisdiction  for  acts  done  by  them 
in  their  governing  ami  Sovereign  character  :  secondly,  whether  the  arts  complained 
of,  are  not  acts  of  State  and  Government,  and  of  such  a  nature  that  the  Govern- 
ment who  have  done  the  acts,  cannol  lie  made  amenable  to  any  Municipal  Court 
whatever,  and  thirdly,  whether,  having  regard  to  the  fact  that  the  seizure  involved 
the  question  of  a  Sovereignty,  namely,  the  Raj  of  Tanjore,  there  was  any  foundation 
for  the  distinction  taken  by  the  Court  below  between  the  public  and  private  pro- 
perty of  the  late  Sovereign,  the  Rajah. 

Upon  the  first  point.     The  Supreme  Court  of  Madias  was  created  by  the  Charter 
of  1800.     The  21st  section  of  that  Charter  defines  the  jurisdiction  of  the  Court,  the 
powers  of  which  are  extended  by  Statute,   4th  Geo.  IV.,  c.   71.  s.    17.     The  23rd 
section  expressly  provides  that  it  shall  not  be  competent  for  the  Court  to  entertain 
or  exercise  jurisdiction  in  any  suit  or  action  against  the  Governor-General  or  the 
Governor  of  Madras  for  or  on  account  of  any  order,  or  other  act.  matter,  or  thing 
done  in  their  public  capacity,  or  acting  as  Governor-General  or  [55]  Governor  and 
Council.     The  30th  section  directs  and  points  out  the  mode  of  suing  the  East  India 
Company  when  it  is  capable  of  being  sued  in  the  Supreme  Court.     The  Calcutta 
Charter  of  1774,  and  the  Statutes,  13th  Geo.  III.,  c.  63,  sec.  13  and  14,  and  21st 
Geo.  III.,  c.  70,  sec.  2,  are  in  pari  materia  with  the  Madras  Charter.     The  quarrel 
between  Sir  Elijah  Impey  and  Warren  Hastings  respecting  the  jurisdiction  of  the 
Supreme  Court  of  Calcutta,  led  to  the  passing  of  the  latter  Statute  (vol.  4,  Mills' 
Hist,  of  Brit.  India,  by  Wilson,  Book  V.  ch.   6).  which  excludes  that   Court   from 
taking  cognizance  of  the  acts  of  the  Governor  in  Council.     It  is  necessary,  therefore, 
to   consider   the   position   of   the  East   India   Company,   at   the   time   the   Supreme 
Court  at  Madras  was  created  by  the  Charter  of  1800.      Under  the  Statute,  9th  and 
10th  Will.  III.,  c.  44,  and  the  Charter  of  incorporation  of  Will.  III.  of  1693,  and 
Statute,  33rd  Geo.  III.,  ch.  52,  sees.  1  and  74,  the  East  India  Company  had  a  two- 
fold   character :    first,    they   were   a    trading   Company  ;    and    secondly,    they    had 
Sovereign  authority,  with  the  power  of  making  peace  and  war.     The  Statute.  3rd 
and  4th  Will.  IV.,  c.  85,  took  away  the  trading  monopoly,  but  the  Sovereign  rights 
were  left  to  the  East  India  Company  in  trust  for  the  British  Government. — [Lord 
Kingsdown  :   Does  your  argument  go  to  this  extent,  that  the  East  India  Company 
could  not  be  sued  at  all  in  the  Indian  Courts?] — No,  they  were  liable  to  be  sued  in 
the  Courts  in  India,  as  here,  for  acts  done  in  their  trading  capacity.     They  could  be 
sued  upon  a  contract.     The  Bank  of  Bengal  v.  Tht  United  Company  (Bignell's  Reps. 
127  :  S.C.  2  Knapp's  P.C.  Cases,  245).      In  Gibson  v.  The  Ea.it  India  Gom-\$S\-yany 
(j  Bingh.  X.C.  273),  the  Chief  Justice  Tindal  defines  the  character  of  the  East  India 
Company  and  their  liability  to  be  sued  for  acts  done  in  their  trading  capacity.     He 
says,  "It  is  manifest  that  the  East  India  Company  have  been  invested  with  powers 
and  privileges  of  a  twofold  nature,   perfectly  distinct   from  each  other  :   namely, 
powers  to  carry  on  trade  as  merchants,  and  (subject    only  to  the  prerogative  of  the 
Crown,  to  be  exercised  by  the  Board  of  Commissioners  for  the  affairs  of  India), 
power  to  acquire,  and  retain,  and  govern  territory,  to  raise  and  maintain  armed 
forces  by  sea  and  land,  and  to  make  peace  or  war  with  the  native  powers  of  India." 
— [Sir  John  Coleridge:  Doe  </.  Seebkristo  v.  The  East  India  Company  (10  Moore's 
P.C.  Cases,  140),  was  a  case  of  ejectment  brought  in  the  Supreme  Court  of  Calcutta 
to  recover  a  piece  of  freehold  land  which  the  East  India  Company  claimed  to  be 
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ipon  which  the  question  in  this  suit  depended  were 

not  matters  subject   to  The  juris  I    the   Madras  Court,  or.  indeed  of  any 

in    India.        They   were   matte;-  -  -      jg   out   of  a 

tical  transaction.      ]  such  a  suit,  as  is  here  contended  for. 

would   l>e   inconsistent   with   principles   of  public   policy. — [Dr.   Lushingtou :    That 

very  question  was  decided  here  32<  -t  of  The  East  India  Company  v. 

7  Moore's  Ind.  App.  i     -  lien  the  Privy 

Council   held  thar   the   S  I      irt   had  no  jurisdiction.     That   was   a   cas 

resumption  of  a  Jaghire  held  as  an  AltumgJtali  en-am-  under  a  grant  from  former 
Nawabs  of  the  Carnatic,  which  the  East  India  Company  under  the  T:  -  lined 

_:.  power.     It  was  determined  that  the  propriety  of  the 
[57]  exei     -  such  S  _        ower  could  not  be  questioned  by  the  Supreme  Court 

at  Madras:  the  very  Court  from  whence  the  present  appeal  comes.] — That  case  has 
not  rted.     It  is  no  doubt  most   applicable,  and  is   all  important   to  our 

argument.     There  i*.  however,  another  case.  Dhackjee  Dadajet   v.  The  East  India 
.  which  is  similar  in  principle,  which  came  before  the  Supreme  Court  at 
Bombay  in  1S43.  a  report  of  which  is  to  be  found  in  Sir  Erskine  Perry's  ik>:   - 
decided  case-  (2  Morley  •  2  I  was  an  action  of  trespass  bl 

the  East  India  Company,  for  breaking  and  entering  the  Plaintiff's  dwelling  I 
by  order  of  the  Bombay  Government,  and  it  was  held  by  both  the  Judges  of  that 
1  •  that  no  action  would  lie  against  the  East  India  Company,  as  it  was  an  act 
done  by  the  authority  of  the  Governor  and  Council,  and.  therefore,  an  act  of 
State,  and  for  which  the  East  India  Company  were  not  answerable.  Bein-  an  act 
S ate.  it  was  dear  that  the  Supreme  Court  could  not  take  cognizance  of  the 
action.  On  the  first  head  we  submit  then,  that  upon  the  authorities  as  well  as 
the  principles  of  international  law.  the  seizure  and  taking  possession  of  the  property 
of  the  Rajah  of  Tanjore.  was  an  act  of  Government  and  State,  done  by  tht 
India  Company  in  their  Sovereign  character,  and  by  virtue  of  their  Sovereign 
power  :  and  as  such,  incapable  of  being  questioned  or  inquired  into  bv  auv  Muni 

-.    more   especially   the    Supreme    Court    of    Madras,    created    by    the    Madras 
Charter  of  1800.     I  '/*"'.'/  v.  Syed  Ally  ,7  Moore's  Ind.  App.  ( 

This  brings  us  to  the  second  question  involved  in  the  inquiry,  namely,  whether 

the  acts  done  were  [58]  not  only  acts  of  State,  but  done     -       ts  of  State:  for 

as  already  shown,  they  could  not  be  inquired  into  by  the  Supreme  Court  at  Madras. 

N      .  the  authority  for  the  seizure  emanated  from  the  Government.     The  despatch 

of  the  16th  of  April.  1856.  declared  the  dignity  of  the  Raj  extinct,  and  that  the 

Raj    had   lapsed   to   the   British   Government  :   and   the  subsequent   correspond 

from   the   Government    to   the   Collector,    and   the   appointment    of    Mr.    Fori  •  - 

1  saioner,  were  all  acts  of  the  Government  exercising  the  Sovereign  authority. 

and  the  ultimate  seizure  and  pi  ssi  --  f  the  Raj  of  Tanjore.  and  property  of  the 

deceased  Rajah,  by  Mr  -  -eizure  of  the  Government,  and  an  act  of 

State.     The  judmnent   of  the  learned  Judge  of  the  Court   below  admits  that   the 

seizure  of  the  public  property,  as  it  is  there  described,  was  an  act  of  '       S  and 

pable  of  being  inquired  into  by  The  Supri         I       rt,  and  limits  the  remedy  to 

the    private   property   of   the   Rajah;   thereby    affirming   the   jurisdiction    of   the 

Supreme  Court  to  adjudicate  on  the  validity  of  the  seizure,  by  determining  what 

I  what  was  private  property.     Now,  that  would  be  t<     ss  mthoritv 

•he  entire  transaction.     For  if  the  Court  has  power  to  sever  t!  -     :    Mr. 

v   adjudicaring  upon   what    they  thought    was   an  excess  of  his  authority. 

they  must  tain  and  declare  whether  his  authority  in  general 

-     -en  rightly  exercised:  and  we  insist  that  in  this  respect  it  has  not.     S 
an  a  •  id  been  bi      a         a       -    Mi     Forbes  for  the  seizure.     Could 

1  utertain    such    act.  I     rtainly   nol       N<     person    !  ..- 

di  to  bring  such  an  action,  Id  the  Court  take  cognizance  [59]  of 

it.     The  acts  of  Mi  ere  the  acts  of  the  Government,  and  if  the  Government 

the  jurisdiction  of  the  Court,  neither  is  he.     But  admitting  that  the 
authority  E  I,  and  that  he  did  exceed  it.  still  his 

1  and  ratified  by  I  nment,  which  would  cure  such  d. 

-  '  '  Phillimon  rnational 
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law,  51).     The  authority  of  a  Prize  Court  in  time  of  war,  is  an  illustration  of  the 

.mem   upon  this  pan  of* the  case,  tl  -  Madras  had  no 

jurisdiction  in  a  matter  entirely  of  State  policy.     In  the  time  of  war  the  maxim 

uiniii  xiltnt  leges"  would  apply  in  a  Prize  Court.     That  Court    • 
I       .mission  :  its  authority    -   -       ial,  but   as  affecting  the  obji 
universal:   therefore,  if  a  seizure  be  made  of  au  enemy's  ship,  though  wrongfully, 
no  action  can  be  maintained  against  the  Government,  or  any  of  ti 
cerned  in  such  seizure,  in  a  Municipal  Court  :    resort  must  be  had  to  the  Prize  Court. 
which  is  the  only  Court  having  authority  delegated  fi  3  _      power  to 

try  such  a  question.     This  is  distinctly  laid  down  by  Lord  Mansfield  in  the 
of  /.-  Gaux  v.  Eden  (Doug.  594),  and  (lb.  313,  n.),  and  has  been 

jgnized  and  admitted  by  this  Court  in  Elpkinstone  v.  ,',-  nd  (1  Kuapp's 

I'.C.  Cases,  316).     As  regards  the  question  that  no  suit  will  lie  against  the   i. 
India  Company  for  acts  done  by  them     •       -  tvereign  power  in  India,  the  ci  - 
Moodalay  v.  The  East  Ind  at  (IB        I    I  bcot  v. 

The  East  India  [60]  Company  (4  Bro.  I  '  I  30),  decided  in  the  Court  of  Chancery 
in  England,  are  conclusive.     So  in  Tandy  v.  Tie  E<n~  loreland  ('21  State 

Trials.  1246),  the  official  acts  of  the  Lord  Lieutenant  of  Ireland  were  considered 
acts  of  State,  and  not  within  the  cognizance  of  the  Municipal  jurisdiction.  Tht 
Duke  of  Brunswick  v.  Tht  King  of  llan^   •       6  Beav.   1  :  S.C.  2  H.l.    I  I),  is 

an  authority  to  show  that  a  Sovereign  Prince,  resident  in  his  kingdom,  although  a 
peer  of  the  realm,  is  exempt  from  the  jurisdiction  of  the  Court  of  Chancery  for  acts 
of  State  done  by  him  in  Hanover.  The  same  policy  has  been  applied  to  Governors 
of  Colonies.  In  Mi, stun  v.  Fabrigas  (Cowp.  161  h  Lord  Mansfield  laid  it  down  that 
no  Governor  of  a  Colony  could  be  sued  while  lie  i<  exercising  the  functions  of  a 
Governor.  This  case,  it  is  true,  has  been  in  some  degree  shaken  by  the  decision  iu 
Hill  v.  Bigge  (3  Moore's  P.C.  Cases.  463).  That  was  an  action  of  debt  brought  upon 
a  contract  entered  into  by  the  Defendant  before  he  became  Governor,  and  it  was 
held  that  upon  such  a  contract  being  utterly  unconnected  with  his  political 
character  of  Governor  he  was  liable  to  be  sued  in  the  Colony  of  which  he  was 
Governor.     Cameron   v.    Kyte   (3    Knapp  s    P.C.    C   -  2),    relied    upon    bv   the 

Court  below,  has  nothing  to  do  with  the  case.  There  the  Governor  exceeded  the 
authority  conferred  upon  him  by  his  commission. 

Thirdly.  The  late  Rajah  was.  as  regards  this  suit,  an  absolute  Sovereign,  and 
the  decree  of  the  Court  below  erroneously  proceeds  on  the  supposition  of  there  beimr. 
in  point  of  law.  a  distinction  between  the  public  and  private  propertv  of  an 
absolute  Sovereign.  Xo  such  distinction  exists.  In  The  Advocate-General  [61]  of 
Bombay  v.  Amercliund  (1  Knapp's  P.C.  Cases.  329  n.).  Lord  Tenterden  puts  the 
very  question  now  in  dispute.  He  asks.  "  What  is  the  distinction  between  the 
public  and  private  property  of  an  absolute  Sovereign.''"  and  says.  "When  you  are 
speaking  of  the  property  of  an  absolute  Sovereign,  there  is  no  pretence  for 
drawing  such  a  distinction  :  the  whole  of  it  belongs  to  him  as  Sovereign,  and  he  mav 
dispose  of  it  for  his  public  or  private  purposes  in  whatever  way  he  mav  think 
proper.''     Lord  Brougham  in  The  Lord  Advocate  v.  Lord  b  (9  CI.  and  Fin.-. 

211  |  says.  "  I  must  beg  to  enter  my  protest  against  the  distinction  which  has  been 
taken  in  arguing  this  case,  as  to  the  prerogatives  of  the  Crown  being  different. 
where  the  Crown  is  supposed  to  be  dealing  with  what  is  called  its  private  and 
individual  property  and  public  property.  The  prerogative  of  the  Crown  is  preciselv 
the  same  as  regards  what  is  called  the  property  of  the  Sovereign,  and  the  propertv 
of  the  public.  It  is  only  within  the  last  half-century  that  any  private  propertv 
has  been  acknowledged  to  exist  in  the  Crown  at  all.  All  property  of  the  Crown  is 
held  for  public  purposes,  and  is  Crown  property  :  it  is  public  property  which  the 
Crown  administers  for  the  maintenance  of  the  State.  '  Comyn's  Dig.,  tit. 
'•  Praerogative,"  D.  64.  supports  this  view.  The  Rajah  of  Tanjore  was  bv  the 
Treaties  of  1793  and  1799,  an  absolute  Sovereign  in  the  fort  of  Tanjore:  he  had 
there  the  power  of  life  and  death:  as  absolute  Sovereign,  he  could,  therefore,  have 
no  private  property,  distinct  from  State  property.  By  the  Hindoo  law  in  the  case 
of  regalities  like  this  Raj.  the  succession  is  exempted  from  the  ordinary  law  of 
distribution,  as  the  Raj  goes  to  a  single  heir.  Strange's  '  Hindu  Law.''  vol.  i.  p.  2 
ib.  vol.  ii.,  [62]  App.  p.  328-9  (Edit.  1830).     Colebrooke's  "  Dig.  of  Hindu  Law," 
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vol.  i.  p.  126  :  ib.  ii.  1--.     It  is  asked,  then,  whether  tin.        -  difference  between 

_    -     3   rereign  befort  the  Statul  md  40th  Geo.  III.,  c.  88,  and  a  Hindoo 

_Iit  of  private  propertyl     Xo  evidence  is  adduced  upon  this 

point,  and  the  onus  undoubtedly  lies  upon  the  Respondent  to  establish  that  there 

h  difference. 

Lastly,  the  decree  proceeds  on  the  footing  of  the  Plaintiff,  as  senior  widow,  being 

entitled  to  administer  the  private  estate  of  the  late  Rajah.     Now.  there  is  nothing 

in  the  relations  between  the  Respondent  and  the  East  India  Company  to  sustain  a 

suit  in  equity.     There  is  no  privity  of  interest  between  them  such  as  could  sustain 

a  suit.     The  remedy,  if  any  wrong  had  been  committed,  would  have  been  at  law 

q   action    of   trespass,    in    trover,   or   detinue.     The   East   India   Company   v. 

imbadoo    Veeraswamy    .!/■  ~     ' '.  I       I  $2),   &  -/-v. 

Juddoo  (6  Moore's  P.C.  C   -  s,  257        Again,  the  Respondent  asks  for  an  account 

when  no  cornplexh;  -         -  ts.     Foley  v.  Hill  (2  H.L.  C  _-      Fluker  v. 

Drewry,     -  --  iblish  the  proposition,  that  if  the  account-  I  com- 

•ed  they  are  the  subject  of  an  action,   i  Bill  in  Chancery.     If  there 

was  no  remedy  in  law  or  equity,  a  petition  of  right  would  be  the  proper  course. 

But  if  a  suit  like  the  present  could  be  sustained,  the  only  proper  decree  would  have 

the   usual  decree   for  the   administration   of  the  estate.     There  should  have 

a  reference  to  the  Master  to  inquire  whether  the  deceased  Rajah  had  any 

;ri-[63]-vate  property:  and  secondly,  that  the  East  India  Company  should  render 

an  account  of  the  property  so  found  to  be  private.     Such  a  course  has  not  been 

pursued  in  this        -         Upon  all  these  grounds,  therefore,  we  submit,  this  decree 

cannot  be  sustained. 

Attorney-General  (Sir  Richard  Bethell)  (a)  and  Mr.  Ayrton  for  the  Re- 
spondent.— It  will  be  necessary  in  the  first  place  to  ascertain  the  true  status  of  the 
East  India  Company,  in  order  to  see  whether  they  are  not  amenable  to  the  jurisdic- 
tion of  the  Supreme  Court  of  Madras,  and  accountable  before  that  Court  for  the 
igful  acts  complained  of.  Our  contention  is.  that  the  East  India  Company  did  not 
stand  in  the  position  of  a  Sovereign  power  :  they  were  only  a  corporation  endowed. 
-    rue.  with  considerable  franchises  and  prer<  _  -.  out  by  legislative  enactments 

made  accountable  for  their  acts.        Sovereignty  implies  the  exercise  of  absolute 
able  power,  without  any  qualification.     How  then  could  the  East  India 
Company  be  said  to  possess  the  S  gn  power  if  they  are  compeUable  to  justify 

their  acts,  and  to  show  that  what  they  did  it  was  within  their  power  •     The  acts  we 
complain  of  were  arbitrary  acts,  and  can  be  brought  in  question  before  the  ordinary 
Tribunals.     They  were  not  done  in  virtue  of  Treaties  or  jure  belli.     The  account 
by  the  Defendants  in  their  answer  is.  that  the  [64]  annexation  of  the  Raj  of 
ind  the  tak     .       ssess  I  the  property  ■     -  an  act  of  State,  but  that 

the  Raj  and  property  lapsed  to  the  Government  :   and  that,  therefore,  the  East  India 
te  ultimo.-?  -  -     una  vacantia.     Now.  it  can  onlv 

be  upon  the  hypothesis  that  the  Company  has  the  same  right  towards  the  State  of 
Tanjore  that  the  Queen  of  El  _^;t;d  has  with  regard  to  ■  .  that  thev 

could  so  claim  the  private  property.     Su  asion  however  is  preposterous. 

For  it  is  apparent  from  the  Mr.  Forbes  i  356,  that  the 

seizure  was  not  intended  to  include,  or  was  in  exei     -  v  right  the  Easl   India 

ave  over  the  private  pn  the  Rajah,  whatever  t 

claim  to  have  over  the  Rajah's  State  property,  for  the  instruction  is,  that  "  all  private 
propertv  -  -       ted."     T  authority  for  such  a  seizure 

rmnent.     This  fact  is  an  admission 
that  •  Company  would  not  interfere  with  the  rights  of  the  membe  -     t 

rivate  property.  ndent  as  the  senior  widow 

il  for  an  iier  own.  whicJ 

unjustlv  seized  and  then  was  in  the  East   India  <  -  possession,   as  of  her 

property.     As  the  Eas  I  ■     _   -        ssess  on  of  the 

Richard  Bethell)  had  been  consulted  on  beha!- 
:  dent  before  his  appointing  of  Attorney-General,  and  it  was 

arranged  that   8       Hugh  <  s,  the  late  Solicitor-General,  should  at  the  hea 

cond>:  Appellant. 
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property  by  the  unauthorized  act  of  Mr.  Forbes,  ao  protection  can  be  claimed  by 
them  on  the  ground  of  Stale  policy,  nor  are  they  exempt  from  the  jurisdiction  oi 
the  Municipal  Courts  for  the  commission  of  such  a  wrongful  act.  Buron  v.  Denman 
(2  Exch.  Rep.  L67)  does  no1  apply.  That  was  an  action  for  [65]  damages  by  reason 
of  the  Defendant,  an  officer  in  the  English  navy,  destroying  slave  baracoons.  The 
English  Government,  it  appeared,  adopted  lus  acts  as  having  been  done  by  their 
authority,  which  the  Courl  held  equivalent  to  prior  instructions;  being  an  act  of 
State,  tin-  Crown  was  alone  responsible,  and  then  fore,  no  act  ion  would  lie  againsl  the 

Defendant.  So  in  the  case  of  The  Caroline,  lint  here  there  is.  in  truth,  no  act  of 
State,  but  a  wrongful  seizure  by  the  East  India  Company,  who  are  bound  to  submit 
to  an  inquiry  and  to  account  fo]  their  acts.  The  Nawab  of  Si i rat's  case  (see  9  Moore's 
P.C.  Cases.  88)  was  under  a  Treaty  almost  in  ipsisi  'us  with  the  Treaties  in 

question.  The  Government  in  that  case  distributed  the  Nawab's  property  among 
his  heirs  in  a  certain  manner,  provided  by  a  spe<  Lei  of  the  Legislature  of  India. 

No.  XVIII.  of  1848.  It  would  he  an  act  of  injustice  to  say  the  Respondent  has  no 
remedy.  In  this  country,  if  the  Crown  took  possession  of  property,  although  a 
Bill  could  not  be  filed  in  the  Court  of  Chancery,  yet  a  petition  of  right  would  issue 
at  the  instance  of  the  subject  aggrieved.  The  Defendants  do  not  frame  their 
answer  as  if  the  seizure  had  been  made  in  exercise  of  a  Sovereign  power,  but  they 
justify  the  taking  under  an  asserted  legal  title,  alleging  that  the  property  lapsed 
to  them.  Now,  we  contend,  that  the  East  India  Company  is  only  a  corporation 
created  by  Charters  and  Acts  of  Parliament,  and  that  they  have  not  the  Sovereign 
power  in  India.  The  Sovereign  power  as  exercised  in  India  is  alone  vested  in  the 
Governor-General  and  Council.  The  Governor-General  we  admit  is  exempted  from 
the  jurisdiction  of  the  Queen's  Courts  in  India  for  acts  done  relating  to  State  or 
[66]  public  policy,  but  the  East  India  Company,  we  submit,  like  any  other  British 
subjects,  are  liable  to  the  jurisdic!  ion  of  the  Court. 

It  will  be  necessary  to  establish  this  proposition  to  review  the  Charters  and 
Acts  of  Parliament  affecting  the  East  India  Company.  The  Charter  of  King  Charles 
the  First,  of  1661.  authorizes  the  East  India  Company  to  export  warlike  stores,  and 
niake  peace  and  war  with  native  Princes  within  the  limits  of  their  trade.  The 
Charter  of  1683,  confers  similar  powers  :  but  there  the  Crown  reserves  the  Sovereign 
rights  over  the  forts  in  India,  and  the  pow-er  of  making  peace  and  war  when  it 
shall  think  fit  to  interpose  the  Royal  authority.  Xow..  we  submit,  that  the  Charter 
of  1661  was  absolutely  null  and  void,  as  the  power  of  making  war  and  peace  are 
admitted  by  all  Jurists  to  be  an  incommunicable  prerogative.  By  the  Charter  of 
Will.  III.,  of  1698,  the  powers  of  the  East  India  Company  are  restricted  to  raising 
forces  to  defend  the  forts  :  but  all  Sovereign  rights  are  again  reserved,  and  amongst 
them,  the  power  of  establishing  Courts  of  Judicature.  The  Statute.  13th  Geo.  III., 
c.  63.  puts  the  question  of  the  undoubted  Sovereignty  of  the  Crown  in  India  beyond 
all  doubt.  This  is  the  first  legislative  enactment  that  introduced  a  particular 
provision  for  the  Sovereign  administration  of  the  dominions  in  the  East  Indies 
that  had  been  acquired  by  the  Coin] 'any.  By  section  7.  such  Sovereign  rights  are  . 
vested  in  the  Governor-General  in  whom  all  the  civil  and  military  power  is  vested, 
who  is  really  the  only  representative  of  the  Crown  in  India,  and  not  the  East  India 
Compiany.  as  claimed  by  the  Appellant.  His  powers  are  defined  in  section  9  :  and 
section  13  reserves  the  right  of  the  [67]  Crown  to  erect  a  Supreme  Court  of  Judi- 
cature at  Fort  William,  to  whom  the  Governor-General  and  Council  are  made 
amenable  by  the  loth  section,  in  cases  of  treason  or  felony:  and  also,  by  the  39th 
section,  for  any  crime,  misdemeanour,  or  offence,  to  the  Court  of  King's  Bench  in 
England.  The  Statute.  19th  Geo.  III.,  e.  61,  sec.  5.  renewed  the  appointment  of 
tic  Governor-General  for  five  years:  this  office  was  continued  by  the  20th  Geo. 
III.,  c.  61.  sec.  5.  Statute,  21st  Geo.  III.,  c.  65.  sec.  8.  for  the  first  time  gave  the 
proprietors  in  the  stock  a  title  to  share  in  the  Company's  territorial  acquisitions. 
If.  then,  the  East  India  Company  had  done  the  act  complained  of  shortly  after  the 
passing  of  this  Statute,  and.  therefore,  for  the  benefit  of  their  proprietors,  how 
could  it  lie  said  that  they  did  it  in  virtue  of  a  Sovereign  power  created  by  that  Act  .' 
By  the  Statute.  33rd  Geo.  III.,  c.  52.  sec.  9.  the  Board  of  Control  have  power  given 
them  to  superintend  all  concerns  relating  to  the  civil  or  military  Government  or  the 
revenue  in  the  East  Indies.     Xow.  we  insist,  that  the  Board  of  Control  has  no  greater 

25 


XIII  MOOKE,  68         SECRETARY  OF  STATE   FOR  INDIA    V.   K.   B.   SAHABA  [1859] 

power  than  the  East  I-:dia  Company,  and.  therefore,  the  creation  of  that  Board 
cannot   be  said  to   invest  the   Company  with   any  new   or   increased   prerogatives. 

ms  40  and  41  empowered  the  Governor-General  at  Fort  William  to  superintend 
the  Presid  -     I  Madras  and  Bombay,  if  not  repugnant  to  orders  from  England  : 

and  the  42nd  section  prohibits  the  Governor-General  in  Council  from  declaring 
war.  except  in  a  case  of  en.-.    _  without  the  consent  of  the  Court  of  Directors 

and  the  Board  of  Control.     Statute.  37tih  tie".  III.,  c.   142,  empowers  the  Crown  to 

Courts  of  Judicature  [68]  at  Madras  and  Bombay:   and  section   10    exempts 

.vernor  or  Council  of  Madras  or  Bombay  from  the  jurisdiction  of  the  Court*, 
except  for  treason  or  fell     y       Now,  this  proviso  would  be  unnecessary  if.  as  claimed 
by  the  Appellant,  the  East  India  Company  had  the  actual  Sovereignty.      S 
under  Statute    53rd  Geo.  III.,  c.   loo.  sec.   123,  provision  is  made  that  the  general 

may  l>e  pleaded  i'  s  or  suits  brought  against  the  East  India  Company 

or  their  asrents  for  acts  committed  by  them  in  arresl      a  sons  not   authorized  to 

reside  or  traffic  in  the  East  Indies.     By  Statute.  3rd  and  4th  Will.  IV..  c.  85,  a  further 
arrangement  is  made  with  the  East  India  Company  for  the  government   ■■:    . 
for  a  limited  period.     Section  10  expressly  <        ts,  1  •     ie  remedy  by  pro- 

ceedings, legal  or  equitable,  is  to  be  had  against  the  East  India  Company,  and  their 
property  is  to  lie  subject  to  execution.  By  section  39.  the  whole  power  for  the 
'.MveiWent  of  India  is  vested  in  "  The  Governor-General  of  India  in  Council." 
The  authorities  cited  by  the  Appellant.  Dot  -  kristo  v.  The  East  India  Company 
ilii   Moore's  B.C.   Case's.    140).  The  Bank  of  Bengal  v.  si   India  Company 

ell's    Reps.    11-.    T   ■    Bast   India   Company   v.   Nuthumbadoo    I". 

7  Moore's  P.C.  I  -  -  182),  to  sustain  their  proposition  that  a  Bill  in 
Equitv  was  not  the  proper  remedy,  shows  that  the  East  India  Company  are  irenerally 
liable  to  the  jurisdiction  of  the  Courts  in  India  :  and  the  question,  then,  is  reduced 
to  this  simple  point,  whether  what  they  have  done  is  an  act  of  State  I  which  we  con- 
tend it  was  not. 

-     ondly.   In  anv  circumstances,  the  East  India  Company,  as  sue.    --     •         the 

deceased  Rajah.  suc-£69]-ceeded  only  to  the  State  property  attached  to  the  Raj.  and 

-   to  the  private  property  of  the  late  Rajah.     He  was  at  the  time  of  his  death 

entitled,  as  of  his  own  right  by  the  Hindoo  law.  to  private  property,  consisting  of  real 

-      •.  cash,  jewels,  horses,  etc..  distinct  from  the  rights  appertaining  to  the  Raj. 

H--  w  Soodra  caste,  and  had  power  by  the  Hindoo  law  to  dispose  of  his  private 

•  rtv.  distinct  from  the  Raj.     St        _    s  "  Hindu  Law."  vol.  i.  p.  209  (Edit.  I - 

clearly  so  treats  this  point.     He  lays  it  down  that  "  the  effects  and  private  estate  of  a 

_:  .  like  those  of  anv  ordinary  individual,  are  in  common,  and  distributable 

anions  all  the  sons."'     That  is  an  authority  that  a  Hindoo  Sovereign  can  have  private 

propertv  distinct  from  State  property.     Allen.  "  On  the  Royal  Prerogative.  "  p.   143, 

3,  that  "  the  ancient  Anglo-Saxon  Kings  had  private  estates  which  did  not  i 
in  the  Crown,  but  were  divisible  by  Will.  gift,  or  sale."'  So  by  international  law, 
as  appears  from  Pufiendorf,  who.  referring  to  Grotius.  points  out  the  distinction, 
and  lays  it  down  that  the  income  may  belong  to  the  Sovereign,  and  be  dealt  with  by 
him  differently  from  the  corpus  of  the  property  which  goes  to  the  State  (a).  In 
modern  times  the  same  right  has  been  recognized.     Ryve-  v.  77  -  U  it        I!  -      ngton 

-    in  which  a  legatee  tiled  a  Bill  against  the  executor 
the  Fourth,  claiming  under  the  Will  _■•  the  Third,  with  respect  to  a  l>equest 

made  by  that  Monarch  of  his  private  property,  and  the  Court  of  Chancery  repu- 
[70]-diated  the  jurisdiction  of  the  Court  on  the  sole  ground,  that  the  Will  had  not 
l>een  proved  in  the  Prerogative  Court.     The  cases  relating  to  the  exemption  of  a 

i  nor  of  a  Colony,  relied  upon  by  the  Appellant,  do  not  apply.     '  aineron  v.  Kyte 
.-  app's  P.C.  Cases,  332)  was  confined  to  the  single  point  of  the  power  of  the 

rnor  of  a  Colony,  and  it  was  held  to  l>e  fettered  by  the  terms  of  the  Governor's 
commission  from  the  Crown.  HiH  v.  Biggt  (3  ftfoore's  P.C.  Cas  -  165)  is  in  mir 
favour,  as  it  determined  that  the  Civil  Court  in  the  Colony  had  jurisdiction  to 
entertain   an   action  of  debt   In  inst   the  Governor  while   in  office  in   the 

I  B.  viii.  c.  6,  secti  Gro.  B.  iii.  c.  !>  and  16.      -  The  Att.- 

(Parki  where  it  was  determined  that  c hoses  in  action 

n  enemy  are  I  to  the  Cr  iwn. 
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Colony.  Campbell  v.  Hull  (Cowp.  204)  was  an  action  broughl  againsl  an  officer  oi 
the  Government  in  Grenada,  for  the  purpose  of  trying  the  question  whether  the 
King,  having  promised  the  inhabitants  of  Grenada  a  local  Legislature,  and  having 
by  his  commission  t'>  the  Governor  authorized  the  convocation  of  an  Assembly,  could 
afterwards  of  his  own  accord  impose  tuxes.  Lastly.  The  ease  of  Thi  East  India 
Company  v.  Syed  Ally  (7  Moore's  Ind.  App.  Cases,  555)  is  distinguishable  from  the 
present.  The  resumption  of  the  Jaghire  by  the  Company,  as  the  representative  of 
the  Crown,  was  under  the  authority  of  a  Treaty  made  by  them  in  that  character  with 
a  native  Prince.  They  had,  under  the  Treaty,  the  same  power  as  the  former  Nawabs. 
The  resumption  related  to  the  revenue,  and.  being  a  matter  of  Stair  policy,  the 
Supreme  Court  was  properly  held  to  have  had  no  jurisdiction. 

Sir  Hugh  Cairns.  Q.C.,  in  reply. — The  Respondent   endeavours  to  support  the 
decree  appealed  from,   upon   grounds  which   are  antagonistic  [71]  to  those   relied 
upon   in   the  judgment  of  the  Court  below.     It   is  now  urged  that   the  East   India 
Company  are  mere  traders,  who  have  arrogated  to  themselves  the  rights  of  Sove- 
reignty, and  that  their  assumption  was  a  mockery  of  the  rights  of  the  Crown.      The 
argument  on  the  other  side  goes  to  this  extent,  that  the  East  India  Company,  as 
a  corporation,  have  certain  powers  emanating  from  the  Sovereign  delegated  to  them, 
but  that  the  act  complained  of  is  ultra  vires  the  East  India  Company;  as  the  Sove- 
reign power  is  only  vested  in  the  Governor-General  of  India.      Now.  the  Court  below 
treats  the  proceedings  as  being  within  the  authority  of  the  East  India  Company,  but 
denies  what  has  been  done  by  Mr.  Forbes  with  respect  to  the  alleged  private  pro- 
perty to  be  an  act  of  State.     This  argument  proves  too  much,  as  everything  which 
the  East  India  Company  did  would  be  wrong  ;  the  annexation  of  the  Raj,  the  seizure 
of   the    public    property,  which    are   not    complained    of,  would    also  be  wrongful. 
Nothing,  however,  can  be  more  fallacious  than  this  argument,  as  at  the  time  when 
the  acts  in  question   took  place,  nothing  could  be  done   in   India   in  the  shape  of 
Government,  but  through  the  East  India  Company,  and  the  Court  of  Directors  under 
the  supervision  of  the  Board  of  Control.     Supposing,  for  the  sake  of  the  argument, 
it  was  conceded  that   it  is  in  the  Governor-General  in   Council  that  the  Sovereign 
delegated  power  exists,  we  still  have  then  his  authoritative  sanction  and  confirma- 
tion of  all  the  proceedings  taken  by  Mr.  Forbes.     But  the  true  position  of  the  Govern- 
ment of  India  is  this:  The  East  India  Company  have  power  given  them  by  Charters 
and   Arts  of   Parliament  for  the   Government   of  India,   and  they  delegate  those 
powers   to  the   Governor-General    as   [72]   executive    in   India.       The   Statute.    21st 
Geo.  III.,  c.  63,  was    passed  in  consequence  of  the  exorbitant    exercise  of  power 
claimed  by  the  Chief  Justice.  Sir  Elijah  Impey,  and  that  Statute  not  only  exempts 
the  Governor-General  from   responsibility  for  anything  he  may  do,  but   any  one 
acting  under  his  instructions  who  shall  plead  such  instructions  in  a  suit  or  action. 
Here  the  Governor-General  has  sanctioned  what  Mr.  Forbes  has  done,  and  it  must. 
therefore,  lie  treated  as  his  act.     The  principle  of  legislation  as  to  the  Governor- 
General  in  India  is  this  :   Anterior  to  the  creation  of  that  office,  or  any  officer  in 
India  as  the  executive  Governor  of  India,  the  East  India  Company,  as  the  executive  ' 
Government  upon  the  spot,  had  Sovereign  powers  conferred  on  them  from  the  Crown, 
by  Charters  and  by  Acts  of  Parliament  ;  and,  as  they  could  not  delegate  those  powers 
upon  ordinary  principles  of  law  to  any  one  else,  it  became  necessary  to  give  large 
powers  to  an  executive  upon  the  spot,  and  that  was  done  by  parliamentary  authority. 
The  first  Act  creating  the  Governor-General  was  the  13th  Geo.  III.,  c.  63,  and  the 
preamble  shows  the  evil  it  intended  to  remedy  in  the  constitution  of  the  governing 
body  of  the  East  India  Company  at  home,  and  the  imperfection  of  the  executive 
(iovernment  in  India:   the  7th  and  8th  sections  appoint  a  Governor-General,  and 
define  his  powers.     The  Statute  relied  upon  by  the  Respondent,  the  53rd  Geo.  III.. 
c.  155.  see.  123,  obviously  contemplates  an  act  which  cannot  be  considered  an  act  of 
State,  done  as  a  Sovereign  power,  but  as  traders,  and  one  which  the  East   India 
Company  might  be  sued  for,  Gibson  v.  The  East  India  Company  (5  Bingh.  N.C.  "262). 
The  Statute.  3rd  and  4th  Will.  IV.,  c.  85.  puts  this  matter  still  [73]  clearer:  that 
Statute  took  away  the  exclusive  trading  rights  of  the  Company,  and  left  them  their 
Sovereign  rights  only  for  a  limited  period.     Sovereign  powers  have,  undoubtedly. 
been  conferred  upon  the  East  India  Company  of  levying  war  or  making  peace,  and 
making  Treaties.     These  powers  are  shown   in  the  case  of  The  Nabob  "t  Areot  v. 
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India  Company  ( i  Bro.  i    i        30),  where  it  was  decided  that  the  particular 
ts  the   N  .  ■  omplained  of  were  acts  of  public  policy  and  State,  and  that  the 

|  haneery  had  no  jurisdiction  to  take  cognizance  of  those  acts.     Tlu 
India  Com  pa  i,  7M      i  e's  Ind.  App.  Cases.  555  I  further  illustrates  this, 

and  shows  that  the  S  gn  power  in  the  Carnatic  has  become  vested  in  the 

India  Company.  If  a  Treaty  was  made  between  this  country  and  France,  a  com- 
plaint as  to  the  mode  in  which  it  was  carried  into  effect  could  not  be  entertained 
in  a  Municipal  Court.  The  Respondent  argues,  that  it  has  not  been  pleaded  that 
what  was  done  by  Mr.  Forbes  was  a:  State,  and  that  the  defence  set  up  by 

the  answer  is.  that  the  East  India  Company  took  the  Raj  and  property  by  Buccesf 

■  •  ie  fact:  the  answer  clearly  treats  it  as  an  act  of  State,  and  negatives 
such  assumption  that  the  seizure  was  a  succession  at  law. 

No  distinction  exists  between  public  and  private  property  of  an  absolute  Sove- 
•al  of  Bombay  v.  Amerehund    (1   Knapp's  P.C.  t    •  - 
lusive  upon  that  point.     The  argument  by  analogy  to  S        .     gns  in 
this  country  who  have  made  Wills  and  disposed  of  their  private  property  does  not 
apply,  as  it  is  nor  the  case  of  an  absolute  Sovereign,  like  the  Rajah  of  Tanjore.  but 
-  whose  powers  by  the  constitution  are  limited.       In  this  country  the 
[74]  hereditary  revenues  of  the  Crown  have  been  made  over  by  Act  of  Parliament 
to  the  country,  in  consideration  of  a  civil  list  during  the  life  of  the  Sovereign  :  and 
'.'tli  and  40th  Geo.  III..        58,   gave  Hi>  Majesty,  his  heirs  and  successors,  full 
r  of  disposition  by  deed,  or  Will,  of  certain  real  and  personal  property,  at  the 
same  time  subjecting  the  private  property  to  the  payment  of  private  debts  con- 
tracted during  the  Sovereign's  lifetime.     There  is  no  allegation  or  evidence  that 
there  is  a  custom  in  this   Raj,  or  by  the  Hindoo  Law.  that  upon  the  death  of  an 
absolute  Sovereign,  no       spositioi  _   made  by  him  during  his  lifetime,  there 

could  be  a  division  made  a:.,  a  -  family  of  a  certain  kind  of  property.  Another 
error  in  the  decree  is.  that  it  assumes,  without  proof,  that  there  was  private  pro- 
perty of  the  deceased  Rajah. 

The  case  stood  over  for  consideration. 
Judgment  was  now  delivered  by 

The  RiLrht  Hon.  Lord  Kinirsdown  (July   _~       -"  This  is  an  appeal  from  a 

the  equity  side  of  the  Supreme  Court  of  Judicature  at  Madras,  by  which 

it  was  declared  that  the  Respondent,  the  Plaintiff  in  the  suit  below,  as  the  eldest 

widov  S      ijee,  late  Rajah  of  Tanjore.  who  had  died  intestate,  was  entitled  to 

inherit  and  po iiis  heir  and  leual  representative,  his  private  and  particular 

.eal  and  personal,  left  by  him  at  the  time  of  his  death,  subje 
the  payment  and  satisfaction  thereout  of  the  present  debts,  if  any.  of  Sevajee.  and 
_ral  claims  and  demands  that  might  exist  at:       -     -     h  private  and  par- 
ticuli  and  effects:   and  the  Court  declared  that  the  Defendants,  the 

[75]  India  Company,  were  :  s  for  the  Plaintiff  for  and  in  respect  of  the  private 

■articulai     -  real  and  personal,  left  by  Sevajee  at  the  time  of 

•    leath,  and  i  by  them,  their  officers,  servants,  and  agents,  as  in  the  Bill 

i.     The  decree   also  proceeded  to  direct  various   accounts   and   inquiries 
founded  U]  -■    declarations. 

In  the  very  able  argument   addressed  to  u*  at  the  Bar.  many  objections  were 
made  by  the  Appellants  Counsel  to  tl  :  but  the  main  point  taken,  and  that 

•heir  Lordships  think  that  the  case  must  be  decided,  was  this,  that  th< 
India  Company,  as  trustees  fur  the  Crown,  and  under  certain  restrictions,  are  em- 
State  in  transactions  with  other  Sovereign  St 
India  :  that  the  Rajah  of  Tanjore  was  an  independ         -       reign  in  India  :  that  on 
rath,  in  the  year  1^55.  the  East  India  Company,  in  the  exercise  of  their  S 
power,  thought  fit.  from  moth'  Si  the  Raj  of  Tanjore  and  the 

•  lit.  and  did  seize  it  accordingly;  and  that 
ether  rightfully  or  wrongfully,  no  Municipal  Court  has  any 
jurisdict 

aeral  principle  of  law  «  with  anv  colour  of 

•i  be  disputed.     The  trans  adent   States  between  each  other 

-  than  those  which  Municipal  Courts  administer:    such 
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Courts  have  neither  the  means  of  deciding  what  is  right,  nor  the  power  of  enfon  ing 
any  decision  which  they  may  make. 

But  it  was  contended  on  the  pari  of  the  Respondent,  thai  this  case  did  ao1  fall 
within  the  principle,  for  the  following  reasons:  — 

[76]  First.  Because,  as  it  was  said,  the  East  India  Company  did  nol  stand  in  the 
position  of  an  independent  Sovereign;  that  such  powers  of  Sovereignty  as  were 
exercised  on  behalf  of  the  Company  were  vested,  not  in  the  Company,  but  in  the 
Governor-General  and  Council,  who  are  protected  by  legislative  enactments  for 
what  they  may  do  in  that  character.  Secondly,  that  the  seizure  in  this  case  did 
not  take  place  by  the  exercise  of  a  Sovereign  power  against  another  independent 
power;  but  was  a  mere  succession,  by  an  asserted  legal  title,  to  property  alleged 
to  have  lapsed  to  the  Company.  And,  thirdly,  that  there  is  a  distinction  between 
the  public  and  private  property  of  the  Rajah,  and  that  the  Company  never  intended 
to  exercise  their  Sovereign  powers  as  to  the  latter,  whatever  they  might  do  with 
respect  to  the  former;  that  the  Company,  therefore,  are  in  possession  of  properly 
by  the  unauthorized  act  of  their  officers,  for  which  no  protection  can  lie  claimed  on 
the  grounds  which  would  protect  the  public  property  from  the  jurisdiction  of  the 
Court. 

On  the  first  point  their  Lordships  are  unable  to  discover  any  room  for  doubt. 
The  careful  and  able  review  of  the  several  Charters  and  Acts  of  Parliament  bearing 
upon  the  subject  which  they  had  the  advantage  of  hearing  at  the  Bar,  has  satisfied 
them  that  the  law,  as  it  stood  in  the  year  1839,  is  accurately  stated  in  the  following 
passage  in  the  judgment  of  Chief  Justice  Tindal  in  case  of  Gibson  v.  Tin  East  India 
Company  (5  Bingh.  N.C.  273),  in  which,  after  referring  to  various  legislative  enact- 
ments, he  observes  that  from  these — "  It  is  manifest  that  the  East  India  Company 
have  been  invested  with  powers  and  privileges  of  a  twofold  nature,  perfectly  dis- 
tinct from  each  other;  [77]  namely,  powers  to  carry  on  trade  as  merchants,  and 
(subject  only  to  the  prerogative  of  the  Crown,  to  be  exercised  by  the  Board  of  Com- 
missioners for  the  affairs  of  India)  power  to  acquire  and  retain  and  govern  terri- 
tory, to  raise  and  maintain  armed  forces  by  sea  and  land,  and  to  make  peace  or 
war  with  the  Native  powers  of  India." 

That  acts  done  in  the  execution  of  these  Sovereign  powers  were  not  subject  to 
the  control  of  the  Municipal  Courts,  either  of  India  or  Great  Britain,  was  sufficiently 
established  by  the  cases  of  The  Nabob  of  A/cot  v.  The  East  India  Company,  in  the 
Court  of  Chancery,  in  the  year  1793  [4  Bro.  C.C.  180],  and  Tlie  East  India  Cam  [mini 
v.  Syed  Ally  [see  7  Moo.  Ind.  App.  555],  before  the  Privy  Council  in  1827. 

The  subsequent  Statute,  3rd  and  4th  Will.  IV.,  c.  85,  in  no  degree  diminishes 
the  authority  of  the  East  India  Company  to  exercise,  on  behalf  of  the  Crown  of 
Great  Britain,  and  subject  to  the  control  thereby  provided,  these  delegated  powers 
of  Sovereignty. 

The  next  question  is,  what  is  the  real  character  of  the  act  done  in  this  case? 
Was  it  a  seizure  by  arbitrary  power  on  behalf  of  the  Crown  of  Great  Britain,  of  the 
dominions  and  property  of  a  neighbouring  State,  an  act  not  affecting  to  justify  . 
itself  on  grounds  of  Municipal  law?  or  was  it,  in  whole  or  in  part,  a  possession  taken 
by  the  Crown  under  colour  of  legal  title  of  the  property  of  the  late  Rajah  of  Tanjore. 
in  trust  for  those  who,  by  law,  might  be  entitled  to  it  on  the  death  of  the  last 
possessor?     If  it  were  the  latter,  the  defence  set  up,  of  course,  has  no  foundation. 

It  is  extremely  difficult  to  discover  in  these  papers  any  ground  of  legal  right,  on 
the  part  of  the  East  India  Company,  or  of  the  Crown  of  Great  Britain,  to  the 
possession  of  this  Raj,  or  of  any  part  of  the  pro-[78]-perty  of  the  Rajah  on  his  death  ; 
and,  indeed,  the  seizure  was  denounced  by  the  Attorney-General  (who,  from  circum- 
stances explained  to  us  at  the  hearing,  appeared  as  Counsel  for  the  Respondent,  and 
not  in  his  official  character  for  the  Appellant)  as  a  most  violent  and  unjustifiable 
measure.  The  Rajah  was  an  independent  Sovereign  of  territories  undoubtedly 
small,  and  bound  by  Treaties  to  a  powerful  neighbour,  which  left  him,  practically, 
little  power  of  free  action  ;  but  he  did  not  hold  his  territory,  such  as  it  was,  as  a 
fief  of  the  British  Crown,  or  of  the  East  India  Company;  nor  does  there  appear  to 
have  been  any  pretence  for  claiming  it,  on  the  death  of  the  Rajah  without  a  son,  by 
any  legal  title  either  as  an  escheat,  or  as  bona  vacantia.  It  should  seem,  therefore, 
that  the  possession  could  hardly  have  been  taken  upon  any  such  grounds. 
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Accordingly,  the  Defendants  in  their  answer,  allege  that  on  the  death  of  the  late 
Rajah,  "  it  was  determined,  as  an  act  of  State,  by  the  Defendants  and  the  British 
Government,"  that  the  Raj  and  dignity  of  Rajah  of  Tanjore  was  extinct,  and  that 

State  of  Tanjore  had  thereupon  lapsed  to  the  Defendants  in  trust  for 
Her  Majestv:  and  it  was  thereupon  also  determined  by  the  Defendants,  as  an  act 
8  te  and  Government,  that  the  whole  dominions  and  Sovereignty  of  the  State  of 
Tanjore.  together  with  the  property  belonging  thereto,  should  be  assumed  by  the 
Defendants  in  trust  for  Her  Majesty  the  Queen,  and  should  become  part  of  the 
British  territories  and  dominions  in  India,  in  trust  for  Her  Majesty.  They  then 
allege  that  the  whole  of  the  property  which  they  have  seized  has  been  seized  by 
virtue  of  their  Sovereign  rights  on  behalf  of  Her  Majestv.  and  insist  that  [79]  the 
Court  has  no  jurisdiction  to  inquire  into  the  circumstances  of  the  seizure,  or  its 
justice  with  respect  to  the  whole  or  any  part  of  the  seizure. 

The  facts,  as  they  appear  in  the  evidence,  are  these: — Iii  November,  1  .v55.  the 
Rajah  died.  The  Government  of  Madras,  within  which  Presidency  Tanjore  is 
situated,  communicated  the  fact  of  his  death  to  the  Governor-General  of  India,  and 
tli is  fact,  with  the  views  of  the  Government  of  Madras,  and  of  the  Governor-General 
mncil  as  to  the  steps  which  ought  to  be  taken  upon  his  death  in  regard  to  his 
dominion  and  property,  was  communicated  to  the  Court  of  Directors  in  England. 

The  letters  in  which  these  views  were  communicated  are  not  found  amongst  the 
papers  before  us  :  but  it  appears  from  the  letter  of  the  Court  of  Directors,  dated  the 
16th  of  April.  1856.  that  these  Governments  were  of  opinion,  that  the  dignity  of 
Rajah  of  Tanjore  was  extinct,  and  that  they  had  taken  possession,  or  were  alniut  to 
take  |  -  --  :..  of  the  dominions  and  property  of  the  Rajah,  and  intended  to  deal 
with  them  in  such  manner  as  appeared  to  them  to  be  just. 

The  answer  of  the  East  India  Company  is  to  the  following  effect : — After  advert- 
ing to  a  suggestion  which  had  been  made,  to  recognize  one  of  the  daughters  of  the 
deceased  Rajah  as  his  successor,  they  say  : — "  3.  By  no  law  or  usage,  however,  has  the 
daughter  of  a  Hindoo  Rajah  any  right  of  succession  to  the  Raj.  and  it  is  entirely 
out  of  the  question  that  we  should  create  such  a  right  for  the  sole  purpose  of  per- 
]ietuating  a  titular  Principality  at  a  great  cost  to  the  public  revenue.  4.  We  agree 
in  the  unanimous  opinion  of  your  Government,  and  the  Government  of  Madras, 
that  the  dignity  of  Rajah  of  Tanjore  is  extinct.  5.  [80]  It  only  remains  to  express 
our  cordial  approbation  of  the  intentions  you  express  of  treating  the  widow, 
daughters,  and  dependants  of  the  late  Rajah  with  kindness  and  liberality.  We  shall, 
doubtless,  receive,  at  an  early  period,  from  you  or  from  the  Madras  Government,  a 
report  of  the  arrangements  made  for  carrying  these  intentions  into  effect.  6.  The 
Resident  was  very  properly  directed  to  continue  all  existing  allowances  until  lie 
could  report  fully  on  them  to  Government  :  but  to  inform  the  recipients  that  Govern- 
ment were  not  to  be  considered  as  pledged  to  their  continuance."' 

It  seems  obvious  from  this  letter  that  the  East  India  Company  intended  to  take 

•  •  .of  the  dominions  and  property  of  the  Rajah,  as  absolute  lords  and  owners 
of  it.  and  to  treat  any  claims  upon  it  of  his  widows,  and  relations,  and  dependants, 
not  as  rights  to  be  dealt  with  upon  legal  principles,  but  as  appeals  to  the  considera- 
tion and  liberality  of  the  Company. 

The  further  proceedings  were  of  the  same  character. 

On  the   10th  of  July.   1851  '.eminent   of  Madras  wrote  to  the  Governor- 

1  ouncil,  and  after  giving  an  account  of  different   portions  of  the  pro- 
perty of  the  late  Rajah,  and  pointing  out   various  difficulties  and  questions  which 
a  of  it.  they  -  -  •       should  Vic  specially  sent  as  a 

1  gsioner  to  Tanjore.  who  should  be  "  directed  to  investigate  and  report  upon 

the  various  import  stions  above  enumerated,  and  any  others  that  may  here- 

after occur,   to   this   Government,    as   demanding    inquiry   in   connection    with   the 
general  subject." 

By  a  letter  of  the  ^t!         -  iber,  1856,  'he  [81]  Governor-Genera]  in  Council 

approves  of  tl      -   __ estion  of  appointing  a  Commissioner,  and  of  the  selection  of 
Mr.  Forbes  for  the  purpose.     Hi  •  out  certain  matters:  amongst  others 

abolition  of  The  Rajah  which  he  leaves  to  the  disposal  of  the  Government 

of  Madras.      "  But  the  mode  in  which  it  may  be  proposed  to  deal  witli  the  Rajah's 
debts,  and  with  the  State  jewels,  library,  and  armoury,  should  be  reported  to  the 
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Governor  of  India,  before  any  measures  are  taken,  as  also  the  apportionment   of 
:id  gratuities  to  the  family  and  dependants  of  the  Rajah.     Upon  the  last 
point  it  will  be  necessary  to  lay  down   rule.--  by  which  the  Government   of  Madras 
should  be  guided." 

Mr.  Forbes  «a>  accordingly  appointed  to  discharge  this  duty,  and  written  in- 
structions for  that  purpose  were  given  to  him  by  the  Government  of  Madras,  on  the 
L'Sth  of  September,  1856.  He  was  directed  not  to  make  any  general  announcement 
of  the  orders  of  the  Government  of  India  :  hut  to  possess  the  Durbar  generally  with 
the  purport  of  those  instructions,  informing  them  that  it  had  been  decided  by  the 
home  authorities  that  the  Raj  of  Tanjore  had  become  extinct,  but  that  all  liberality 
would  be  shown  to  the  members  of  the  family,  servants,  and  dependants.  He  was 
also,  should  such  caution  appear  called  for,  to  warn  them  of  the  consequences  that 
would  certainly  ensue  from  any  factious  opposition  to  the  policy  that  had  been 
decided  on  in  the  case  of  the  Tanjore  Raj. 

In  what  manner  Mr.  Forbes  executed  the  powers  conferred  upon  him,  appears  in 
his  evidence  and  by  the  documents  proved  in  the  cause. 

On  the  29th  of  September,  1856.  he  caused  an  order  to  lie  made  on  the  Sirkele, 
an  officer  of  the  late  [82]  Rajah,  directing  him  to  make  out  a  list  of  the  property 
belonging  to  the  Raj.  No  attention  having  been  paid  to  this  order.  Mr.  Forbes  soon 
afterwards  went  himself  to  Tanjore.  and  took  up  his  abode  at  the  Residency,  and 
on  the  17th  of  October.  1856,  sent  a  letter  to  the  Sirkele.  in  which  he  informs  him 
of  his  intention  to  take  possession  of  the  public  property  of  the  State  for  the  British 
Government,  and  to  place  it  in  safe  keeping.  He  informs  the  .Sirkele  that  he 
intends  to  take  charge  of  the  public  property  within  the  fort,  early  the  next  morning, 
and  to  place  it  in  charge  of  a  detachment  of  the  British  troops,  and  he  requests  that 
the  Sirkele  will  meet  him  at  the  east  gate  of  the  fort  at  half-past  5  o'clock,  in  com- 
pany with  the  Murdeshuns  of  the  Tashackdera.  the  arsenal,  and  the  various  other 
departments. 

<  hi  the  following  morning,  accordingly,  taking  advantage,  as  he  says,  of  the 
presence  of  the  25th  Regiment  of  Infantry,  he  goes  to  the  palace.  He  takes  posses- 
sion of  the  property  which  is  found  in  it.  He  lias  it  placed  in  rooms,  sealed  with 
his  seal,  and  stations  sentries  at  the  different  door-. 

It  is  clear  from  Mr.  Forties's  report  to  the  Madras  Government  of  what  took  place 
on  the  occasion,  that  though  no  resistance  was  offered  by  the  family  of  the  Rajah, 
or  the  inhabitants  of  the  fort,  to  the  seizure  of  the  Raj,  and  of  the  palace  and  pro- 
perty of  the  Rajah,  it  was  regarded  on  both  sides  as  a  mere  act  of  power  not  resisted, 
because  resistance  would  have  been  vain.  "  Much  sorrow,"  he  says.  "  was  expressed, 
and  much  g'rief  was  shown  :  but  all  submitted  at  once  to  the  authority  of  the  Govern- 
ment, and  placed  themselves  in  its  hands." 

It  is  by  these  acts  of  Mr.  Forbes  that  the  East  [83]  India  Cotupanv  is  in  possi  - 
sion  of  whatever  property  it  holds  now  claimed  by  the  Respondent.     The  acts  of 
Mr.  Forlies  were  approved  by  the  Governor  of  Madras  by  a  minute,  dated  the  -1st 
of  October.  1856  :  and  they  are  adopted  and  ratified  by  the  East  India  Company  in 
their  answer  in  this  suit. 

What  property  of  the  Rajah  was  within  the  authority  given  to  Mr.  Forbes, 
and  what  may  be  the  consequence  of  any  seizure  in  excess  of  that  authority,  we 
w  ill  consider  under  the  next  head  ;  but  that  the  seizure  was  an  exercise  of  Sovereign 
power  effected  at  the  arbitrary  discretion  of  the  Company,  by  the  aid  of  military 
force,  can  hardly  admit  of  doubt. 

But  then,  it  is  contended,  that  there  is  a  distinction  between  the  public  and 
private  property  of  a  Hindoo  Sovereign,  and  that  although  during  his  life,  if  he  be 
an  absolute  Monarch,  he  may  dispose  of  all  alike,  yet  on  his  death  some  portions 
of  his  property,  termed  his  private  property,  will  go  to  one  set  of  heirs,  and  the 
Raj  with  that  portion  of  the  property  which  is  called  public,  will  go  to  the  succeeding.' 
Rajah. 

It  is  very  probable  that  this  may  be  so  :  the  general  rule  of  Hindoo  inheritance 
is  partibility,  the  succession  of  one  heir,  as  in  the  case  of  a  Raj.  is  the  exception. 
But  assuming  this,  if  the  Company,  in  the  exercise  of  their  Sovereign  power,  have 
thought  tit  to  seize  the  whole  property  of  the  late  Rajah,  private  as  well  as  public, 
does  that  circumstance  give  any  jurisdiction  over  their  acts  to  the  Court  at  Madras.' 
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If  the  Court  cannot  inquire  into  the  act  at  all  because  it  is  an  act  of  State,  how 

it  inquire  into  any  part  of  it.  or  afford  relief  on  the  ground  that  the  Sovereign 

[84]  power  ha-  :ercised  to  an  extent  which  Municipal  law  will  not  sanction? 

It   is  said,  however,  that  it  was  not  the  intention  of  the  East  India  Company 

that  the  private  property  of  the  Rajah  should  be  the  subject  of  seizure,  and  it  is 

-     ved  in  the  judgment  of  the  Court  below,  that  the  letter  of  Mr.  Forbes  to  the 

■:    the    17th   of   October,    1856,   shows  that    he   knew   there   was    private 

•rty  amongst  that  about  to  be  seized  :  and  that  he  expressly  states  that  all 

rty  to  which  a  claim  can  be  established  shall  be  restored  to  its  owner. 

But,  it  appears  to  their  Lordships,  that  in  this  passage,  the  Chief  Justice  has  not 

quite  accurately  collected  the  meaning  of  Mr.  Forties's  letter  :  the  distinction  there 

made  between  private  and  public  property  seems  to  apply,  not  to  property  of  the 

Rajah,  but  to  property  which  might  be  seized  by  the  officers  as  in  the  posses 

r  apparently  belonging  to.  the  Rajah,  while  in  fact   it   belonged  to.   or   was 

subject  to.  the  claims  of  other  persons.     All  claims  which  might  be  advanced  to  any 

part  of  the  property  seized,  by  institutions  or  individuals,   were  to  be  carefully 

•     _     ed.  and  all  to  which  a  claim  might  be  substantiated  would  be  restored 

to  the  owner. 

But.  whatever  may  be  the  meaning  of  this  letter,  it  affords  no  argument  in 
favour  of  the  judgment  of  the  Court  :  but  rather  an  argument  against  it.  It  shows 
that  the  Government  intended  to  seize  all  the  property,  which  actually  was  seized, 
whether  public  or  private,  subject  to  an  assurance  that  all  which,  upon  investi- 
gation, should  be  found  to  have  been  improperly  seized,  would  be  restored.  But. 
with  respect  to  property  not  belonging  to  the  Rajah,  it  is  difficult  to  [85] 
suppose  that  the  Government  intended  to  give  a  legal  right  of  redress  to  those 
who  might  think  themselves  wronged,  and  to  submit  the  conduct  of  their  officers, 
in  the  execution  of  a  political  measure,  to  the  judgment  of  a  legal  tribunal.  They 
intended  only  to  declare  the  course  which  a  sense  of  justice  and  humanity  would 
induce  them  to  adopt. 

With  res]  ect  to  the  property  of  the  Rajah,  whether  public  or  private,  it  is  clear 

that  the  tiovernment  intended  to  seize  the  whole,  for  the  purposes  which  they  had  in 

view  required  the  application  of  the  whole.     They  declared  their  intention  to  make 

!-ion  for  the  payment  of  his  debts,  for  the  proper  maintenance  of  his  widows. 

his  daughters,  his  relations  and  dependants  :  but  they  intended  to  do  this  according 

iwn  notions  of  what  was  just  and  reasonable,  and  not  according  to  any 

rules  of  law  to  be  enforced  against  them  by  their  own  Courts.     In  the  letter  already 

referred  to  of  the  8th  of  September.  1856,  from  the  Secretary  of  the  Government 

in  India  to  the  Goven  Madras,   it   is  distinctly  stated: — "The   relations 

.  the  Rajah  of  Tanjore  has  left  are  in  this  position  :    they  are  witliout  any 

inheritance:"  and  it  then  proceeds  to  enumerate  those  relations  who 

thus  without  any  rights  of  inheritance,  and  mentions  as  the  first   amongst   them 

'teen  Dowager,  the  Respondent  in  this  appeal :  and  it  proceeds  to  speak  of  all 

relations  as  claimants  upon  the  consideration  of  t        I  overnment,  and  to 

ibe  in  what  manner  tliose  claims  are  to  be  met.     How  is   it  possible,  in  the 

face  of  this  declaration,  to  hold  that   it   was  the  intention  of  the  Government  to 

_nize  the  right  of  inheritance  of  the  Respondent,  and  to  exclude  from  seizure, 

and  to  subject  to  pro  ess  [86]  of  law.  any  portion  of  the  property  of  the  dei 

If   there   had   been   any   doubt    upon   the   original    intention   of   the 
rnment,  it  has  clearly  ratified  and  adopted  the  acr-  _ent.  which  accord- 

•  the  principle  of  the  decision  in  Buron  v.  Dtnnutn.  is  equivalent  to  a  previous 
authority. 

The  result,  in  -.heir  Lordships"  opinion,  is,  that  the  property  now  claimed  by  the 
■ndem   1.  -rized   by  the  Britis      G       riunent,   actii  -       reign 

-•   India  Company:  and  that  thi 
with  -  ver  which  the  Su]  '      irt  of  Madras 

riety  or  j  hat  act.  neither  the  Court  below  kor  the  Judicial 

»,  or  the  right  of  expressing  if  they  had  formed, 

It  may  have  been  just  or  unjust,  politic  or  impolitic.  l>eneneial  or 

injurious,   taken   as  a   who'.  rts   are  affected.        These  are 
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considerations  into  which  their  Lordships  cannot  enter.  It  is  sufficient  to  say  that, 
even  if  a  wrong  has  been  done,  it  is  a  wrong  for  which  no  Municipal  Court  of 
justice  can  afford  a  remedy. 

They  must  advise  Her  Majesty  to  reverse  the  decree  complained  of,  and  tn 
dismiss  the  Plaintiff's  Bill;  but  they  will  recommend  that  no  costs  should  be  given 
of  the  proceedings  either  in  the  Court  below  or  in  this  appeal  (a). 

[Mews'  Dig.  tit.  INTERNATIONAL  LAW,  I.  Sovereign  States,  etc.,  a.;  tit. 
PRINCIPAL  AND  AGENT,  I.  A.  2.  Ratification.  S.C.  7  Moo.  Ind.  App. 
476;  7  W.R.  722.  See  Doss  v.  Secretary  of  State  for  India,  1875,  L.R.  L9 
Eq.  531  ;  Grant  v.  Secretary  of  State  for  India,  1S77,  2  C.P.D.  455  ;  Mwgrave 
v.  Pvtido,  1879,  5  A.C.  112;  Cook  v.  Spriggs  (1899),  A.C.  572;  Forrester  v. 
St  en  i,i in  of  State  for  India,  1871-2,  L.R,  Ind.  A]. p.  Suppl.  10  ;  Sir/Jar  Bhagwan 
Singh  v.  Secretary  of  State  for  India,  1874,  L.R.  2  Ind.  App.  38;  Mathmrx 
Unuimha  Jioyi  Saiba  v.  Mathusri  Deepamba  Boyi  Saiba,  1895,  L.R.  23  Ind. 
App.  28;  Report  of  Transvaal  Concession  Commission,  P.P.  1901,  Cd.  623,  p.  7. J 


[87]  ON  APPEAL  FROM  THE  COURT  OF  QUEEN'S  BENCH  FOR  LOWER 

CANADA. 

THE   MONTREAL  ASSURANCE  COMPANY,— Appellants;  DAME   ELIZABETH 
M'GILLIVRAY,— Respondent  *  [June  21  and  22,  1859]. 

The  Montreal  Assurance  Company,  was  incorporated  by  the  Canadian  Ordinance, 
4th  Vict.,  c.  37,  and  the  Statute,  6th  Vict.,  c.  22.  By  section  4  of  the  latter 
Statute,  it  was  provided,  that  all  policies  of  insurance  should  be  subscribed 
by  three  Directors,  countersigned  by  the  Secretary  and  Manager,  and  under 
the  seal  of  the  Corporation.  By  a  bye-law  of  the  Company,  made  in  con- 
formity with  the  powers  conferred  by  the  Ordinance  and  Statute,  a  resolu- 
tion to  the  same  effect  was  passed. 

H.  mortgaged  a  house  in  Lower  Canada  to  R.  Some  time  afterwards  R.'s  repre- 
sentative being  dissatisfied  with  the  security,  applied  for  re-payment  of  the 
mortgage  money,  when  H.  agreed  to  insure  the  mortgaged  premises  in  a 
certain  sum  for  the  benefit  of  the  mortgagee's  representative.  In  pursuance 
of  this  arrangement,  H.  applied  to  the  Montreal  Assurance  Company,  through 
M.,  their  Manager  and  agent,  to  insure  the  premises  against  fire.  H.  was 
unable  to  pay  the  premium,  and  proposed  to  M.  that  the  Company  should 
take  his  promissory  note,  payable  in  twelve  days.  This  was  agreed  to  by 
M..  and  a  promissory  note  given,  M.  at  the  same  time  promising  to  send  the 
policy.  The  particulars  of  the  policy  were  entered  in  the  books  of  the  Com- 
pany, but  the  note  being  dishonoured  when  due,  the  entry  was  erased.  The 
policy  was  never  issued.      Shortly  afterwards  the  premises  were  burnt  down. 

Held  (reversing  the  judgment  of  the  Court  of  Queen's  Bench  in  Canada)  First, 
that  the  powers  of  M.  as  Manager,  being  public,  must  be  taken  to  have  been 
known  to  H.,  the  insurer,  and  that  the  acts  of  M.  in  the  transaction  were 
ul tin  vires  and  void,  not  being  within  the  scope  of  his  general  authority  as 
Manager,  and,  therefore,  not  binding  upon  the  Montreal  Assurance  Company 
[13  Moo.  P.C.  122,  123]. 

(a)  The  case  of  The  East  India  Company  v.  Syed  Ally,  decided  by  the  Privy 
Council  in  1827,  referred  to  in  the  arguments,  will  be  found  in  7  Moore's  Indian 
Appeal  Cases,  p.  555.  See  also  the  case  of  Sparrow  v.  Tanajee  Rao  Raja  Sirke,  2 
Borr.  Bom.  Cases,  458,  which  was  not  cited  ;  and  Gleig's  Life  of  Sir  Thomas  Monro, 
vol.  ii.  p.  314. 

*  Present :  The  Right  Hon.  The  Lord  Justice  Knight  Bruce,  the  Right  Hon.  Sir 
Edward  Ryan,  the  Right  Hon.  The  Lord  Justice  Turner,  and  the  Right  Hon.  Sir 
John  Coleridge. 
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Second,  that  as  such  a  contract  was  not  binding  on  M.'s  principals,  it  did  not 
become  binding  upon  them  by  reason  of  its  having  been  entered  into  through 
the  medium  of  M.,  their  agent,  his  powers  as  agent  being  restricted  by  the 
limitation  of  tiie  powers  of  his  principals. 

Whether  a  verbal  contract  of  insurance  against  tire,  is  good  by  the  law  of  Lower 
C  taeref  [13  Moo.  P.C.  123]. 

An  Order  in  Council,  founded  upon  the  report  of  the  Judicial  Committee  on 
an  appeal  from  the  Court  of  Queen's  Bench  in  Lower  Canada,  simply  directed 
the  reversal  of  the  judgment.  Upon  the  Order  being  transmitted  to  Canada, 
the  Court  of  Queen's  Bench  recorded  it.  but  was  of  opinion  that  it  was  unable 
ict  further,  on  the  ground,  that  as  a  Court  of  appeal,  it  had  no  jurisdic- 
tion to  make  of  its  own  accord  such  an  order  on  the  Court  below,  as  would 
give  effect  to  the  Order  of  Her  Majesty  in  Council.  Upon  petition  by  the 
ellants.  the  Judicial  Committee  varied  the  Order  in  Council  by  adding 
to  the  reversal  of  the  judgment  of  the  Court  of  Queen's  Bench,  a  further 
direction,  that  the  judgment  of  the  Superior  Court  (the  original  Court  from 
whence  the  appeal  wa>  a  -      eversed,  and  the  verdict  given  vacated, 

and  that  the  cause  be  remitted  back  to  the  Superior  Court,  with  direv 
to  that  Court  to  award  a  venire  facias  Je  novo  [13  Moo.  P.  C.  125.  ct  st 

This  was  an  appeal  from  a  judgment  of  the  Court  of  Queen's  Bench  for  Lower 

Canada,  iu  a  suit  commenced  in  the  Superior  Court  of  Montreal,  by  the  [88]  Plaintiff 

(the  Respondent!,  a-rainst  the  Defendants  (the  Appellants),  to  recover  the  sum  of 

0  currency,  and  interest,  on  a  policy  of  insurance  alletred  to  have  been  effected 

on  her  behalf  with  the  Appella: 

The  facts  which  gave  rise  to  the  suit  were  as  follows  :  — 

The  Respondent,  M'Gillivray,  was  the  widow  and  fiduciary  legatee  of  the  late 
James  Reid,  formerly  Chief  Justice  of  the  Court  of  Queen's  Bi  Lower  Canada, 

who  died  in  the  month  of  January.  -  d  the  Appellants  were  an  Assurance 

Company,  incorporated  by  th   I  ian  Ordim  i  y  the 

Canadian  Statute.  6th  Vict.,  c.  22.  which  vested  new  powers  in  the  corporation,  and 
provided   by  section   1,  that   all   policies   of   insurance   whatever,   made  under  the 

I   Statute,  or  of  the  above  Ordinal  ■   :  ibed  by  I 

Directors  of  the  Company.  sig  E  "..<:  Mai     s 

under  the  seal  of  the  corporation,  to  be  binding  upon  the  Company,  provided  such 
policies  were  made  and  subscribed  in  conformity  to  the  bye-law  of  the  corporation. 

By  a  lye-law  made  on  the  30th  of  October,  1S40.  at  a  general  meeting  of  the 
stockholders  of  the  Company,  it  was  provided  that  the  Directors  should  have 
authority,  together  with  the  Manager  and  Secretary,  to  make  and  effect  contracts 
of  insurance  in  the  name  and  on  the  behalf  of  the  corporation,  against 
damage  by  fire,  on  any  house,  stores,  etc  :  and  that  all  policies  of  insurance  so  made 
should  be  signed  by  three  Directors  and  countersigned  by  the  Manager  and  Secretary, 
and  under  the  seal  of  the  corporation,  and  [89]  should  be  binding  and  obligatory 
on  the  whole  corporation  in  the  same  manner,  and  with  like   6  -   under  the 

hand  and  seal  of  each  individual  member  of  the  con 

These  were  the  only  provis  -  tained  in  the  Ordinance  and  Statute,  or  in 
anv  bye-law  or  regulation  of  the  Appellants'  Company,  empowering  them  or  any  of 
their  officers  to  effect  contracts  or  policies  of  insurance. 

1  ■  the  20th  of  December.  1^47.  Moses  Judah  Hays  mortgaged  the  premises  in 
question,  known  as  "  Hay's  House."  to  James  Reid.  lor  the  sum  of  £3100  currency. 
There  was  a  prior  charge  on  the  premises  to  the  extent  I,  for  principal  and 

interest  due  to  Dame  Maria  Genevieve  S.  Raymond.     In  April.  1^46.  James  Reid. 
by  hi-  Will,  a  lent  executrix  and  sole  universal  fiduciary  h_ 

and  devisee.  i  iry,  1852,  Moses  Judah  Hays,  by  deed,  transferred 

his  interest   in  the  premises  to  Meyer  Valentine  Hays,  in  ■      -  '    E8500, 

which  Meyer  Valentine  Hays  covenanted  to  pay  in  five  years  from  the  date  th< 
IIowb:  —  £3500,  for  capital  and  £1100,  for  infc  I  lenevieve  Rayi 

and  £3100,  principal  ;.  due  to  the  Respondent,  who  had  inter1 

and  t  with  the  stipulations  of  I 

of  Jui  •■.  1852,  the  Respondent  executed  two  deeds,  by  one  of  which  she  assigned  to 
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Hugh  Taylor,  in  his  capacity  of  curator  under  the  Will  of  one  Alexander  Mackenzie, 
the  sum  of  £300,  part  of  the  principal  sum  of  £3100  :  and  by  the  other  of  the  deeds, 
she  assigned  to  Taylor  and  others,  [90]  as  executors  of  the  Will  of  Cameron,  the  sum 
of  £1026,  composed  of  t:  1  < m >  residue  of  the  principal  sum  of  £3100,  and  £926,  the 
interest  due  thereon.  By  a  cofUreJettrt  dated  on  the  24th  of  June.  1852,  Taylor 
acknowledged  that  the  two  deeds  were  only  made  pro  forma,  tor  the  purpose  of  more 
■  asily  enabling  him  to  recover  the  mortgage-money  for  the  Respondent;  that  he 
gave  no  value  or  consideration  for  the  transfer,  and  that  the  interest  in  the  same 
continued  vested  in  the  Respondent,  as  if  the  transfer  had  uever  been  made. 

In  1852.  the  Respondent  being  dissatisfied  with  the  security,  required  repay- 
ment of  the  mortgage-money.  Some  negotiations  then  took  place,  and  on  the  18th 
of  February.  1852,  it  was  arranged  between  the  Respondent  and  Moses  Judah  Hays 
that  further  time  should  be  given  to  him  for  the  repayment  of  the  mortgage-money, 
he  undertakinir  to  get  the  premises  insured  tor  £3000,  against  tire,  for  the  benefit 
of  the  Respondent.  In  pursuance  of  this  arrangement.  Hays  applied  to  the  Appel- 
lants, through  their  Manager  and  general  agent.  Murray,  to  insure  the  premises 
against  tire,  in  that  sum.  Hays  not  having  at  the  time  the  money  to  pay  the  premium 
of  insurance,  proposed  to  Murray  to  pay  the  premium  by  hi-  ssory  note,  pay- 

able on  the  1st  of  March  then  next,  to  which,  after  some  objections.  Murray  con- 
sented. Accordingly,  the  promissory  note  was  given,  and  Murray  promised  to 
send  the  policy  to  the  Respondent.  The  insurance  was  entered  in  the  Company's 
book  in  the  usual  manner,  as  an  insurance  for  one  year  from  the  18th  of  February. 
The  promissory  note  given  by  Hays  for  the  premium  was  [91]  dishonoured, 
and  the  entry  of  the  insurance  was  erased  out  in  the  Company's  book. 

»  hi  the  8th  of  July.  1852.  the  insured  premises  were  destroyed  by  fire.  The 
Appellants  disputed  the  insurance,  and  refused  to  pay  the  same.  In  consequence 
of  which,  the  Respondent  brought  an  action  against  the  Appellants  to  recover  the 
amount  of  this  policy. 

The  declaration  stated,  in  substance,  that  in  the  year  1^4  7.  Moses  Judah  Hays, 
in  consideration  of  £3100,  mortgaged  to  the  Respondent's  late  husband  a  plot  of 
ground  in  Dalhousie  Square,  at  Montreal,  with  the  building  and  other  premises 
thereon  erected.  That  upon  the  death  of  the  Respondent's  husband  in  January. 
1848,  the  Respondent  became  entitled  under  his  Will  to  the  mortgaged  property 
and  to  the  moneys  secured  thereby.  That  on  the  18th  of  February.  1852,  the  amount 
of  principal  end  interest  due  to  the  Plaintiff  from  Hays  in  E  the  mo: 

security  amounted  to  £4030,  currency,  and  that  she  then  verballv  agreed  with  Havs, 
that  in  consideration  of  further  time  being  Lriven  to  him  for  the  payment  of  that 
sum  and  interest,  lie  should  insure,  or  cause  to  be  insured,  at  his  own  expense,  the 
building  and  premises  in  her  name,  and  for  her  benefit,  against  loss  or  damaere  by 
fire,  foi  one  year  from  the  last-mentioned  day.  That  thereupon  Hays,  in  the  name 
and  on  behalf  of  the  Respondent,  verbally  covenanted  and  agreed  with  the  Appel- 
lants, and  they,  in  consideration  of  the  premium  of  £22  10s.  currency,  to  them  then 
and  there  in  hand  paid  by  Hays,  promised  and  bound  themselves  to  insure,  and 
they  did  insure  and  become  the  insurers  to  and  towards  the  Respondent,  of  the  [92] 
buildings  and  premises  in  favour  of  the  Respondent,  to  the  extent  of  £3000, 
currency,  from  the  18th  day  of  February.  1852.  until  the  18th  day 
of  February.  1853,  against  all  such  immediate  loss  and  damages  as 
should  happen  to  the  buildings  and  premises  by  fire,  provided  that 
the  Company  should  not  be  liable  to  make  good  any  loss  or  damage  bv  fire,  which 
should  happen  by  any  foreign  invasion,  insurrection,  riot,  or  civil  commotion,  or 
any  military  or  usurped  power,  or  by  any  earthquake  or  hurricane,  and  that  by 
means  thereof  the  buildings  and  premises  became  and  were  duly  assured  by  the 
Appellants  in  favour  and  in  the  name  of  the  Respondent  to  the  extent  of  £3000. 
for  the  period  of  one  year  from  the  18th  February,  1852,  to  the  18th  February, 
1853.  That  afterwards,  on  the  8th  day  of  July.  1852.  the  buildings  and  premises 
were  accidentally  consumed  by  fire,  whereby  the  Respondent  sustained  damage  to 
the  extent  of  £4030  currency,  and  that  the  fire  did  not  happen  bv  anv  of  the  i 
excepted  by  the  terms  of  the  insurance  :  of  which  loss  the  Respondent  forthwith  .rave 
notice  to  the  Appellants,  and  did  also  thereafter,  on  the  27th  Sept  er,  1852, 
deliver  to  them  at  their  head  office  in  Montreal,  a  particular  account  thereof  under 
her  hand,  and  verified  by  her  oath,  and  did  at  the  same  time  declare  that  no  other 
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insurance  was  made  by  her  on  the  property  except  an  insurance  on  her  own  behalf 

I  that  no  other  insurance  on  the  property  existed,  except  an 

insurance  by  another  mortgagee  for  £2000,  currency,  and  that   no  profit  or  ad- 

:  any  kind  was  included  in  such  claim,  and  that  with  such  preliminary 

proof  the  Appellants  declared  themselves  to  be,  and  [93]  were  content  and  satisfied. 

and  waived  any  further  proof  of  the  loss.     The  declaration  then  alleged  the  nonpay- 

bv  the  Appellants  of  the  sum  of  money  so  insured,  and  prayed  that  they  might 

be  adjudged  to  pay  the  same  to  the  Respondent,  with  interest  up  to  the  c-th  of  Julv. 

The  Appellants  pleaded,  first,  a  demurrer,  or  defence  an  droit,  to  the  declaration, 
upon  the  ground  of  its  insufficiency  in  point  of  law.  Second,  a  plea  which  denied 
that  any  contract  of  insurance  had  in  fact  been  or  could  be  made  by  the  Appellants 
•  -L'.ted  in  the  declaration,  inasmuch  as  they  could  only  contract  in  accordance 
with  their  powers  :  and  explaining  the  circumstances  under  which  Moses  Judah 
Hays  had  proposed  on  the  occasion  in  question  to  effect  an  insurance,  which  insurance 
was  never  perfected  in  consequence  of  the  premium  not  being  paid.  Third,  a 
special  plea  or  exception,  to  the  effect,  that  previously  to  the  alleged  insurance  M.  J. 
Hays  had  sold  the  property  to  his  son.  M.  V.  Hays  for  £8500,  with  the  Respondent's 
concurrence,  and  had  consequently  ceased  at  that  time  to  have  any  insurable  interest 
in  it.     Fourth,       -  r  exception,  to  the  effect,  that  on  the  23rd  of  June, 

1852,  before  the  fire  happened,  the  Respondent  by  deed  assigned  a  portion  of  her 
d  the  mo i  •  _  _  -  :urity  to  Taylor,  and  the  residue  of  her  interest  in  the 
same  security  to  Taylor.  M'Culloch,  and  Ermatinger,  the  ea  I  3  of  the  Will  of 
one  Cameron.  Fifth,  a  special  plea,  or  exception,  to  the  effect,  that  the  Respondent 
had  no  insurable  interest  in  the  mortgaged  property  at  the  time  of  the  alleged 
insurance,  inasmuch  as  there  were  anterior  mortgages  upon  it  to  an  amount  far 
exceeding  [94]  its  value.  Sixth,  a  special  plea  or  exception,  denying  the  alleged 
insurance,  but  averring  that,  if  effected,  it  could  only  be  so  in  accordance  with  the 
conditions  upon  which  the  Appellants*  policies  were  invariably  issued,  some  of 
which  conditions  were  set  forth,  and  none  of  which  had  been  complied  with  by  the 
Respondent.  And  seventh,  a  defence  en  fait,  or  general  denial  of  all  the  facts 
alleged  in  the  declaration. 

The  Respondent  demurred  generally  to  the  pleas  of  all  the  Appellants.  To  the 
second  plea  the  Respondent  replied,  and  set  forth  the  nature  of  the  inquiries  made  at 
the  office  of  the  Appellants,  and  the  answer  by  their  Manager,  Murray,  that  the 
prou  -       cepted  in  satisfaction  of  the  premium:  t  •   soon  as  she 

knew  of  the  prom  te  and  its  dishonour  she  tendered  the  amount  of  the 

premium,  which   v  dnd  concluded  with  a  traverse  of  the  allegations 

in  that  plea.     To  the  third  plea  the  Respondent  replied,  that  nothing  in  the  deed 
therein  mentioned  discharged  Hays  from  his  liability  to  her.  and  that  the  nior  s 
debt  was  still  due  to  her.     And  to  the  fourth  plea  the  Respondent  replied,  thai 
withstanding  the  cont,  _  :ven  by  Taylor,  dated  the  24th  of  June,      i    i 

which  he  declared  himself  to  be  a  mere  trustee  for  the  Respondent,  the  real  in- 
remained  in  her  :  concluding  with  a  traverse  of  all  allegations  in  that  plea.  As  to 
the  fifth  plea  the  Respondent  replied,  that  by  the  marriage  article  :  Hays  and  his 
deceased  wife,  all  community  of  property  was  precluded,  each  having  his  or  her 
property  separately,  and  concluded  with  a  traverse  of  that  plea.  And  to  the  sixth 
plea  the  Respondent  [95]  replied,  that  she  had  no  notice  of  the  formalities  therein 
the  Appellants  having  failed  to  furnish  her  with  the  policy  as  agreed  : 
-  that  she  had  notified  the  loss,  and  delivered  a  signed  account  tb 
to  the  Appellants,  with  which  the  Appellants  were  •  |  waived  all  further 

•  'ndent  also  traversed  the  fifth  and  sixth  pleas  :  and  to  the 
th  plea,  the  Respondent  answered  that  the  several  allegations  in  the  declaration 
True. 

irrer.or  I   the  declaration  and  all  the  pleas, 

pt  the  first  were  decided  to  1      t  the  first  and  sixth  pleas 

beiiiL'  held  by  the  Court  to  be  bad. 

The  cause  hi  I  to  be  tried  by  a  special  jury,         sisting  of  mer- 

chants and  traders,  the  following  facts  settled  by  the  Cunt,  to  be  submitted 

to  the  jui  Did  the  Appellants,  on  or  about  the   18th  dav  of  February. 
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.    insure  for  one  year  from  that  date,  in  favour  of  t! 
thereof,  t.  if    £3000,  currency,  ti.  >rey  cut-stone  building  and 

thean       -         ribed  in  the  Respondent's  declaration       S      ad.  Was  the  building  and 
theatre  destroyed  by  lire  on  or  about  the  8th  of  July.  1852       Third.  Was  the  Re 
spondent.   at   the  time  of  effecting   the   insurance,   and   at   the   time  of  the   fii 
mortgagee  upon  the  real  e>-  •   -■  surable  i:  -        at  to  the  extol 

0,  or  more.'     Fourth.   Did  the  Respondent   sustain  damage  to  the  exte 
£3000  by  the  fire!     And.  Fifth.  Do  you  find  for  the  Respondent,  or  the  Appellants  : 
and  if  for  the  Respondent,  for  what  amount  1 

[96]   On   the    12th  of  April.    1856.  the  cause  was  tried  before  the   Hon.   Ji 
Smith,  one  of  the  J  •  the  Superior  Court,  and  a  special  jury  of  merchants 

and  traders.     At  the  trial,  the  principal  objection   raised  by  the  Appellants  was. 
that  an  insurance  could  not  be  established  by  parol,  especially  against  the  Appel- 
lants, regard  being  had  to  their  Statutes  of  incorporation.     The  case  of  thi 
spondent  was  that  a  verbal  contract  of  insurance  was  entered  into  on  the  18th  of 
February.  l>o_.  between  Murray,  the  general  Manager  of  the  Company,  and  Hay-. 
acting  on  behalf  of  the  Respondent,  by  which  the  Appellants  undertook  to  insure 
the  buildings  and  premises,  as  stated  in  the  declaration.     Murray  was  examined 
on  behalf  of  the  Respondent,  and  an  objection  was  taken  in  limine  by  the  Appel- 
lants, that  parol  evidence  in  proof  of  the  contract  was  inadmissible.     This  objection 
was  overruled.     Hays  in  his  examination  stated,  that  he  applied  to  Murray  at  the 
Appellants'  office  in  February.   1852.  and  tried  to  induce  him  to  grant  a  poli 
insurance  in  favour  of  the  Respondent,  and  to  give  Hays  credit  for  the  necessary 
premium  :  that  Murray  at  first   refused  this  application,  but  upon  being  p: 
by  Hays  he  subsequently  agreed  to  take  hi-  ssory  note  for  the  amount  payable 

on  the  following  1st  of  March,  giving  Hays  a  personal  undertaking  that  he  would 
consider  the  premises  insured  in  the  meantime,  and  that  if  the  note  were  paid  at 
rnaturitv.  a  policy  should  then  issue,  but  not  without  :  that  the  note  was  not  piaid. 
and  consequently  the  policy  was  never  completed  :  and  that  he  gave  Hays  notice  to 
that  effect  in  the  beginning  of  March.  Murray  produced  the  Appellants"  Order  book 
for  assurances,  in  [97]  which  there  was  an  entry  made  by  one  of  the  clerks,  by  his 
instructions.  This  entry  appeared  to  have  been  made  about  the  18th  of  February. 
"  _.  and  to  have  been  subsequently  cancelled  in  red  ink.  He  also  stated  that  the 
cancellation  was  made  in  the  month  of  March.  1852.  The  amounts  of  premiums 
entered  in  that  book  were  proved  to  have  been  added  up  every  month,  and  as  the 
premium  in  question  was  erased  in  red  ink.  and  not  included  in  the  total  at  the 
bottom  of  the  patre.  it  appeared  that  at  the  time  when  the  book  was  added  up.  in 
March.  1852.  the  cancellation  and  erasure  must  have  already  taken  place.  Other 
witnesses  were  called  by  the  Respondent,  with  a  view  to  show,  that  the  transaction 
in  question  was  not  a  mere  proposal,  as  deposed  to  by  Murray,  but  an  absolute 
contract  of  insurance  :  and  subsequent  declarations  of  Murray  and  conversations 
with  him  were  deposed  to  by  Taylor,  with  a  view  to  show  that  this  was  Murray's 
own  impression  of  the  nature  of  the  transaction.  The  witnesses.  Hays  and  Taylor, 
were  objected  to  by  the  Appellants  as  being  incompetent  on  the  ground  of  interest  : 
Hays  having  an  interest  not  only  in  the  subject-matter  of  the  suit,  but  also  on 
account  of  the  contract  which  he  had  made  with  the  Respondent  :  and  Tavlor  as 
being  interested  on  account  of  the  assignments  which  had  been  made  to  him  by  the 
Respondent.  It  was  further  objected  by  the  Appellants,  that  conversations  had 
with  Murray,  and  declarations  made  by  him  after  the  transaction  in  question  was 
completed,  were  not  admissible  against  them,  and  could  not  legally  be  made  to  affect 
their  interests.  These  objections  were  overruled  by  the  JudLre.  Another  wil 
M'GilL  spoke  to  con-[98]-versations  with  Murray,  leading  him  to  inter  that  the 
insurance  had  been  effected.  On  the  part  of  the  Appellants,  the  Ordinance  and 
Statute  incorporating  the  Company,  and  the  rules  and  regulations  of  the  Company, 
were  admitted  in  proof.  A  form  of  policy  in  use  in  the  office,  was  also  given  in 
evidence,  the  conditions  of  which  were  printed  on  the  back.  The  7th  condition 
was.  that  "  No  order  for  any  insurance  will  be  of  any  force  unless  the  premium  is 
first  paid  to  the  office."  etc. 

The  learned  Judge,  after  stating  the  nature  of  the  action,  summed  up  to  the 
jury  in  these  terms: — "  Xo  authoritv  in  law  was  cited  to  show  that  a  verbal  con- 
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tract   of   insurance  cannot  take  effect,   nor  to  establish  the  ground  taken  by  the 

at  such  contract  must  be  in  writing.     Authorities  from  the  French 

law  have  been  cited,  but  these  are  not   applicable:    the  contract   is  a   commercial 

-  _  ed  by  the  English  law.     I  see  nothing  in  the  English  la 

show  that  the  contract  cannot  be  made  and  proved  without  being  in  writing,  and 
I  hold  that  it  can  be  proved  without  any  writing.     This  is  not  matter  of  considera- 
tion for  vou  :  and  the  ruling  •  -'lis  head  musi  the  law  of 
the  case,  and  the  Defendant*  must  be  left  to  their  recourse  in  case  that  rulii  3     • 
i  have.  then,  the  evidence  of  four  wi:       -   •        the  coin.  .'.eged 
— First,  that  of  Murray,  the    _   at                    -   ;  of  Defendants  :  second,  the  evidence 
of  Hays;  third,  of  MGill:  a                            Taylor.     Before  going  into  the  evidence 
of  tLt  -                    -    I  would  refer  to  the  book  produced  by  Murray,  called  the  Register 
or  Order  book  for  insurances.     Here  you  have  a  complete  contract  of  [99] 
entered  in  this  book." — [He  read  the  entry  in  book.] — "  This  uncontradicted  and 
■  lained.  will  undoubtedly  prove  a  contract.     Whatever  may  be  said  as  to  the 
change  of  contract,  the  book  shows  a  contract  in  the  usual  form.     It  is  iin;      - 
read  the  entry  without   -        _   -  ..ere  was  more  than  a  proposal.     No   receipt  was 
policy  issued.     What  then  was  the  true  nature  of  the                        Murray 
s  that  there  never  was  an  absolute  contract  made  :  that  it  was  merely  a  pro] 
never  carried  out :  but  that  it  was  conditioned  on  the  payment  of  the  note  eiven 
for  the  premium,  and  that  if  that  note  was  paid  a  policy  would  issue :  that  without 
ent  no  policy  was  to  issue:  and  that  Hays  was  so  informed  and  agreed  to  the 
condition.     This  admission  leaves  no  doubt  that  a  contract  was  made,  but  lea 
doubtful  whether  it  was  a  conditional  or  a  completed  contract.     This  is  the  true 
question.     An  objection  was  made  to  the  proof  of  admissions  made  by  Hurra 

I]  and  others,  as  not  binding  on  the  Defendants,  unless  these  admissions  had 
made  at  the  time  of  the  contract.     The  principle  is  correct,  to  the  extent,  that 
-  really  made,  the  casual  admission  of  the  a  _         •      •  -made 

should  not  be  pel  mitred  to  destroy  the  coi  But  the  principle  d  -'PP^y 

in  th:-       -         M  -  ss       -     e re  made  before  the  completion  of  the  contract, 

and  Murray's  admissions  must  bind  the  Defend.-.-.:*.     I  look  upon  M'Gill's  eviJ. 
there:  -  good  evidence  to  go  to  the  jury.     He  was  not  the  ai:  Plaintiff 

to  effect  the  insurance,  nor  was  Taylor.     They  were  fric  f  the  Plaintiff,  La 

sufficient  interest  and  authority  to  [100]  make  the  inquiries  they  did.     Hays  states 
that  the  contract  was  completed  :  that  a  policy  was  -       :  that  he  told  MGill  so 

at  the  time,  and  asked  him  to  go  ov.  get  the  policy.     M'Gill  proves  that  he 

-  the  same  day  to  the  Defendants'  office,  and  that  Murray  then  stated  that  the 
policy  was  to  issue.     Murray,  in  his  evidence,  states  the  reverse,  that  it  was   I 

only  on  payment  of  the  note.     One  or  other  of  -  -        ist  be  in- 

correct :  they  cannot  coexist,  but  are  wholly  irreconcileable.     Taylor's  evidence  was 
objected  to.  on  the  ground  of  interest  generally,  and  also  by  reason  of  *  _    ments 

made  to  him.  which  were  read  to  you.     No  doubt,  if  the  Plaintiff  had  transferred 
her  interest  before  the  loss,  she  had  no  insurab'.  The  contract  of  insurance 

is  a  contract  of  indemnity,  and  if  there  is  no  interest  there  is  -       But  there  is 

the  declaration  of  Taylor  that  the  assignments  were  without  considerations,  and  made 
merely  pro  forma   without  any  money  pass     s     and  merely  from  considerations 
which  are  referred  to  in  his  written  declaration,  made  at  the  time  of  the  assignment, 
that  the  money      -  _       I  never  vested  in  him.  and  that  it  was  a  mere  nominal  tr. 
without  i:  -       -  tions  to  1    3  1  ■  stimony  were  overruled.     The  declaration, 

be  taken  as  evidence.     The  Defendants  have  no  inte? 
adict  or  impeach  this  declaration,  except  for  the  pur;    •  -  that  the 

Plaintiff  had  no  insurable  interest,  or  that  it  was  made  in  fraud  of  the  Defendants' 
rights.     But  the  declaration,  or  eontre-Irttre.  as  between  Taylor  and  the  Plaintiff. 
:  they  had  the  to  make  such  a  declaration,  and  [101]  the  objection 

that  Taylor  could  not  d  _:.ment  hii 

declaration  of  a  natu-  r  to  the  ied.     The 

declarati'  _   od  evidence,  and  must  lie  taken  as  such.      It     - 

that   no  value  the  parties,  but  that  the  transfer  was  merely  pro 

raud.  and  the  declaration   and  ata  of 

Tay!  ie  allowed  _  ts.     A ■••    itting,  thei  I  iylor"S 
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evidence,  you  arc  to  look  at  it.  He  states  thai  be  called  on  M'Gill,  and  enquired  of 
him  whether  the  insurance  was  effected.  M'Gill  stated  what  Hays  had  tojd  him, 
that  it  was  completed,  but  said  to  Taylor  thai  he  had  bettei  go  over  to  the  De- 
Murray,  and  states  what  took  place  there,  that  Murray  said  nothing  of  Hays'  note, 
Murray,  and  states  whal  took  place  there,  thai  Murray  said  nothing  of  Hay's  note, 
hut  admitted  that  the  insurance  was  effected,  and  Mrs.  lieid's  interests  secured,  and 
the  mortgage  safe.  I  have  nothing  to  say  as  to  the  contradictions  between  Murray's 
statements  and  Taylor's:  it  is  for  you  to  consider  them.  Hut  if  tin  co]  trad  was 
a  conditional  contract,  as  stated  by  Murray,  then  it  contradicts  the  entry  in  the 
book.  Can  the  Defendants  shake  the  evidence  of  the  entry  by  Murray's  statemenl  .' 
I  think  not.  Certainly  such  statements  alone  would  not  lie  sufficient  to  explain  the 
entries.  Look  at  the  headings.  What  can  this  mean,  it'  it  was  only  a  conditional 
contract?  Here  the  amount  id'  the  premium  is  entered  under  the  heading  of 
amounts  paid.  This  is  a  strong  circumstance,  to  which  I  attach  considerable  im- 
portance. If  you  find  the  Manager  stating  anything  in  contradiction  to  it.  yon 
will  consider  what  such  contradiction  may  [102]  amount  to.  and  you  will  be  led  to 
the  true  appreciation  of  what  Murray's  evidence  on  that  head  is  worth.  Besides, 
if  the  emit  1  act  was  conditional,  wdty  was  it  not  entered  as  such  in  the  book?  Unless 
we  say  this  was  merely  a  temporary  entry,  it  must  be  conclusive.  Now,  we  have  only 
Murray's  evidence  on  that  point.  He  says  it  was  an  entry  for  a  policy,  and  that 
the  description  was  entered  and  the  terms  of  insurance  agreed  on  :  and  that  a 
policy  was  to  be  issued  conditionally  on  the  payment  of  the  note  i  that  it  was  merely 
a  proposition  and  not  a  completed  contract.  Hut  there  is  nothing  of  all  this  in  the 
entry.  The  other  evidence  given  in  the  cause  is  of  little  value,  if  you  are  satisfied  on 
one  side  or  the  other  as  to  the  contract.  There  is  but  one  real  issue:  that  is.  was  the 
contract  a  contract  conditional  or  not  .'  Was  the  note  to  be  paid  before  the  policy 
1.  or  was  the  contract  completed  at  the  time?  This  is  the  sole  question  as  to 
the  contract.  The  practice  of  other  offices  is  of  little  consequence  :  they  are  shown  to 
be  different,  each  office  having  its  own  way  of  conducting  its  business.  The  entry 
in  the  Defendant's  book  is  what  you  have  to  look  to.  This  the  Manager  cannot 
destroy.  It  must  be  presumed  to  bind  the  Company,  to  have  been  made  under  the 
eye  of  the  Directors,  to  have  been  before  them  at  every  one  of  their  meetings.  The 
entry  for  the  premium  is  made  as  cash,  and  appears  in  the  column  of  cash  paid  for 
premiums  on  policies.  Murray's  evidence  cannot  shake  it.  If  he  gave  credit,  it 
was  at  his  own  risk  ;  if  he  gave  credit  to  Hays,  this  credit  cannot  invalidate  the 
contract,  nor  could  it  affect  the  Plaintiff's  interest  in  the  insurance.  There  are  one 
or  two  other  points  on  which  I  have  a  [103]  few  words  to  say.  If  you  take  the  con- 
tract as  a-conditional  one,  but  as  made  with  the  Plaintiff,  the  condition  being  the 
payment  of  the  premium  before  a  policy  should  issue,  then  I  think  it  was  the  duty 
of  the  Defendants  to  have  given  the  Plaintiff  notice  of  the  non-pay- 
ment of  the  note.  No  rule  of  law  is  clearer  than  in  all  commercial 
contracts,  and  especially  where  notes  or  cheques  pass,  the  holder  is  bound  to  act 
with  strict  diligence.  If  the  Defendants  took  Hays'  note  in  payment  of  the  premium 
as  the  consideration  of  the  contract  with  Mrs.  Reid,  then,  as  no  notice  was  given  to- 
Mrs.  Reid,  there  is  laches  on  the  part  of  the  Defendants.  Commercial  laws  are  based 
on  reason,  upon  common  sense,  as  the  result  of  practical  experience,  thoroughly 
sifted  through  the  crucible  of  the  greatest  minds  of  all  times  and  of  all  nations.  The 
commercial  law  did  not  create  commercial  usage,  but  commercial  usage  created  the 
law.  Without,  therefore,  any  authority  precisely  applicable  to  this  case,  as  binding 
the  Defendants  to  give  notice  to  the  Plaintiff,  what  more  reasonable  than  to  hold 
them  to  this  diligence?  It  was  their  duty  to  see  the  note  was  collected,  and  as  the 
note  was  the  consideration  of  the  contract  with  Plaintiff,  she  should  have  had  notice 
that  it  was  not  paid.  In  this  case  she  should  have  paid  the  premium,  and  her  rights 
could  have  been  protected.  The  opportunity  to  do  this  was  not  given,  and  this  by 
tie  laches  of  the  Defendants.  Even  if  the  contract  was  a  conditional  one.  I  think 
the  Defendants  wrong  in  this  particular,  because  the  contract  might  have  been 
completed  by  payment  of  the  premium,  and  that  we  have  no  such  evidence  of 
a  timely  conditional  contract  to  dispense  with  this  notice  to  [104]  her.  Again,  why 
was  not  the  note  returned?  It  was  produced  by  Murray,  and  has  been  kept  by  him. 
Why  was  this?  It  is  a  circumstance  which  you  are  to  consider  and  appreciate.  In 
my  mind   it  has  considerable  weight.      Murray  says  he  retained  the  note  for  the 
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oets  1  for  the  premium  due  for  the  period  for  which,  in  his 

evidence,  the  contract  of  insurance  was  binding,  that  is.  during  the  period  of  the 
running  of  the  note.     This  rather,  in  my  opinion,  proves  the 

en  to  Mrs.  Reid.     The  point  raised  as  to  the  sale  by  Hays  in  January. 
previous  to  the  insurance,  is  of  no  importance  in  this  case.     The  contract  is 
the  interest  of  a  n.       _    _       n  a  block  of  buildings,  described  in  the  policy  as  The 
Hays'  House."  and  g         -  _  rty  of  Hays,  and  it  is  a  matter  of 

iment   whether  the  buildin.-  ged  to  the  father  or  the  son.     As  to  the 

point  of  the  property  being  mortgaged  above  its  value,  giving  the  Defendants  the 
benefit  of  the  principle  involved  by  them,  there  is  no  proof  that  can  avail  them. 
Hays  swears  the  property  was  of  the  value  oi     .  .         0.     There  is  no  evidei. 
contradict  this.     The  record  produced  by  the  Prothonotary  in  the  case  of  "  M. 
Hays,'  for   ratification  of  title,   shows  there  were  oppositions  tiled   for  mor:_    a 
claims:  but  this  is  not  such  evidence  as  you  can  consider.     The  mortgage  rights 
which  Defendants  were  bound  to  have  proved,  are  mo:   .    _         a    "-.  clear,  uncon- 
tested, and  enregistered.  and  not  litigated  rights  and  claims  of  mortgage.     That 
part  of  the  defence,  therefore,  falls  to  the  ground.     I  have  drawn  your  attent 
the  main  features  of  the  evidence  :  it  is  your  duty  to  [105]  weigh  the  facts.     It  is 
for  me  to  say  which  of  the  disputed  statements  you  are  to  believe.     You  are  as 
capable  of  deciding  on  these  as  I  am.     I  can  only  say.  that  the  different  state 
made  by  Murray  on  the  one  hand.  Hays,  and  by  MGill  and  Taylor  on  the  other,  are 
not  merely  contradictory,  but  totally  irreconcileable.     If  you  believe  the  one  wita 
you  must  disbelieve  the  three.     There  cannot  be  a  contract  conditional  on  the 
ment  of  the  note,  and  a  completed  one.     You  are  to  determine  which  statement- 
to  be  believed.     The  nature  of  the  testimony  makes  the  case  important,  and  w 
of  your  consideration.     Some  years  have  elapsed  since  the  transactions  took  place. 
and  this  might   account  for  minor  discrepancies,  but  not   for  the  contradictory 
statements  referred  to.     The  character  of  die  witnesses,   who  are  all  respectable, 
makes    your     duty    in    this     respect    more    difficult :    but     if    doubts     remain, 
and     you     find     it     difficult     to     come     to     a     decision,     you     may     discard 
both  sets  of  statements,  and  fall  back  upon  the  book  as  containing  the  contract  itself  : 
evidence  which  cannot  deceive,  and  which  binds  the  Defendants.     The  recent  i 
in  the  law  rei         -  -  that  you   should  give  specific  answers  to  certain 

questions  adopted  by  the  Court  as  the  points  raised  by  the  plead     _-        the  cause. 
-  vou  will  have  to  decide,  and  your  answers  will  be  written  down. 
Before  leaving  the      •  four  hands,  however.  I  wish  to  allude  to  a  point  raised. 

in  order  that  the  Di  s'  Counsel  may  have  the  benefit  of  a  decision  on  it.     The 

point  was.  that  there  could  be  no  asE  this       -     without  a  policy:  and  that, 

if  made,  that  such  policy  should  be  made  in  the  form  set  forth  in  the  Statute  . 
poratii:_-  [106]  '  y.      I  ai.  them  on  this  point.     The  Statute,  as 

-  ively  and  absolutely  prescribe  the  form  of  the  contract,  but 
enacts  that  all  policies  made  in  the  form  mentioned,  signed  and  sealed  as  mentioned 
in  the  Statute,  and  in  conformity  with  the  bye-laws  of  thi   I  all  be  binding 

on  the  Company  :  but  the  Statute  doi  -  :hat  policies  otherwise  executed  shall 

be  void,  and  that  the  Company  may  not  make  -  e  lit.  and 

which  may  l>e  perfectly  binding,  as  a  good  contract,  before  the  policy  issue&      I" 
T.ded  also.  that,  if        this       -      a  contract  of  insurance  was  made,  it  was 
made  subject  to  the  usual  conditions  of  the  Defendants"  policies,  as  proved  in  the 
form  produced  bv  the  Defendants.     On  this  point  also  I  am  against  the  Defendants. 

into  the  contract  as  made  in  this  cause,  there  bei:  g 
ion  of  any  such  condition,  as  no  policy  was  issued.     With  these  remarks  I 
se  in  your  hand 

The  Appellai    -  generally  to  the  charge  of  the  Judge,  as  being  contrary 

to  law  and  to  the  evidence,  and  .  :.  favour  of  the  Respondent,  when  it  ought 

to  have  been  i 

The  jury  answered  all  the  questions  put  to  them,  in  favour  of  the  Respondent, 
and  found  a  v 

N  ■        ":on  in  arrest  of  judgm  r  a  new  trial,  within  four  days  after  the 

nest  term  ha-.  'uade.  tl-  :ent  moved  for  ju  irsuant  to  the 

verdict,  and  judgment  '  red  for  that  sum  without  opposition. 

From  this  judgment  the  Appellants  appealed  to  the  Court  of  Queen"s  Bench  for 
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Lower  Canada,  and  in  the  [107]  case  which  they  submitted  for  the  considerati E 

thai  Court,  the  following  points  were  specially  relied  upon:  Thai  the  Respondent's 
declaration  was  insufficient  for  the  reasons  assigned  in  the  defenet  en  droit  which 
dughl  to  have  been  sustained.  Thai  the  Appellants'  fifth  exception  was  material  and 
sufficient,  and  ought  to  liav.  been  sustained.  That  the  articulation  of  facts  was 
insufficient  :  as  it  did  not  cover  the  issues  raised,  and  consequently  the  case  wa 
tried.     Thai  the  ruling  of  the  presiding  Judge  at  the  trial  was  erroneous:   among 

other  things,  in  the  following  particulars : — In  admitting  verbal  testii y  in  proof 

of   an    alleged   contract    of   fire    insurance.     In   admitting  the  testimony   of    llav-. 
although  he  was  an  interested  and  incompetent  « itness.     In  admitting  the  testimony 
of    In  vim.  another   interested  and   incompetent   witness.      In   admitting-  verbal  testi- 
mony to  establish  a  contract  of  insurance,  although  the  Appellants'  charter,  a  public 
Statute,   prescribed  the  manner  in  which  the  Appellants  woe  to  land  themselves 
by  such  contracts,  that  being  by  an  instrument  under  the  signatures  and 
three    Directors.     In    admitting   hearsay   evidence,    and    pretended    admissions    of 
the  Manager  of  the  Appellants,  although  not    at   the  time  of  the  alleged  contract, 
and  no  part  of  the  res  gestae,  and  although   no  authority  to  him  to  make  such 
admissions  was  shown.      In  admitting  the  declaration   of  Taylor  to  contradict   the 
authentic  transfers  of  the  23rd  of  June,  1852,  and  holding  his  evidence  sufficient  for 
that  purpose.     In  holding  that  the  Respondent  had  an  insurable  interest  in  the 
property  destroyed  at  the  time  of  the  loss  by  fire;  and  that  there  was  evidence  of 
a  contract  of  insurance.     That  there  was  a  written  [108]  contract  of  insurance  on 
which  the  jury  could  rely.      That  in  order  to  put  an  end  to  the  undertaking  of  the 
Appellants,  it  was  necessary  they  should  have  notified  the  Respondent  of  the  non- 
payment of  the  note  made  by  Hays,  and  intended  for  the  premium,  that  it  was  not 
enough   to   have    notified    (lays.     That    the   contract    was   not    subject    to    the   usual 
conditions  on  which  the  Appellants  insure  property,  as  contained  in  their  policies, 
because  tin-  Respondent  had  no  policy,  and  she  was  uo1   bound  by  such  conditions. 
And  further,  in  omitting  to  direct  the  jury  that  the  authentic  transfers  made  by 
the  Respondent  divested  her  of  her  insurable  interest  in  the  mortgage,  and  that  she 
was  bound  to  show  equally  authentic  proof  that  she  had  been  re-invested  with  the 
insurable     interest,    and    if    there    were    any    proof    on     the    point,     in     omitting 
to  submit   its  sufficiency  to   the  jury,  or  ruling  that  there  was  no  proof.     And  in 
omitting  to  direct  the  jury  that  there  was  no  proof  that  Murray  had  authority  to 
make  contracts  for  or  bind   the  Company.      That    it   was  pretended  that   an   entry 
in   a  book  belonging  to  the  Appellants,  explained  to   have  been   made   as   a   mere 
temporary  memorandum,  and  which  was  cancelled  within  a  month,  was  a  binding 
written    contract,   which   the  Appellants    could    not    cancel,    and    that    it    supported 
Respondent's  action,  although  it  was  based  upon  an  alleged  verbal  contract.     That 
even  the  verbal  evidence  established   no   contract.      That  the  documents   produced, 
made  it  evident  that  no   such   insurance  as  in  the  declaration   was   relied  on.  was 
made  previous  to  the  tire.     That  by  Hays'  deed  of  the  28th  of  January.   1852,  he 
was  to  insure,  if  not  already  done.     That  after  that  date  it  was  not  to  be  pre-[109] 
surned  that  she  made  a  separate  independent  agreement  with  Hays  to  insure  (whose- 
interest  in  doing  so  had  ceased),  in  consideration  of  delay,  that  having  been  already* 
granted,  and  a  new  debtor  accepted.     Nor  could  the  Respondent  possibly  subrogate 
the  Appellants  in  her  rights  of  creditor  in  the  form  she  had  set  them  out   in   her 
declaration.     That  the  transfers  of  the  23rd  of  June,  1852,  by  which  she,  knowing 
the  consequences,  divested  herself  of  all  insurable  interest  in  the  mortgage,  made  no 
mention  whatever  of  any  insurance,  although  required  by  the  customary  conditions 
of  all  policies  as  well  as  by  law.     That  even  the  transferee  could  have  no  benefit 
from  the   insurance  unless  a   transfer  of   policy  was   notified   to  the   insurer,   and 
consented   to  by   him.     That  the   Respondent  was  divested   of   insurable   interest, 
and  had  no  right  to   recover.     That  the  very  basis  of  the  action   involved  chiefly 
the  question  whether  Hays  had  fulfilled  an  alleged  contract  with  the  Respondent: 
and  he  was  the  person  made  use  of  to  prove  that  he  executed  his  undertaking,  and 
thereby  involved  the  Appellants. 

The  appeal  came  on  to  be  heard  on  the  2nd  and  3rd  of  March  1857.     The  Court 

were  divided  in  opinion.     The  Chief  Justice,  Sir  L.  H.  La  Fontaine,  and  Mr.  Just  ice 

Caron,  were  of  opinion  that  it  was  a  conditional  contract  of  insurance,  and  was  valid 

and  binding  upon  the  Appellants;  citing  Pothier,  Traite  d'Asxur.  No.  96;  Merlin, 
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Alauzet.  t.   1.  No.    181;  Grun  er  Toliat. 
No.  197;  and  1   Phillips.  "  On  h  •  - ."  t.  1.  p.  3(2        I      t   B   si    :      Mr.  Justice 

Aylwin,  in  an  elaborate  judgment,  dissented  from  those  Judges,  and  held  tirst.  that 
the  fifth   :  -  a  sufficiei  -to  the  declaration:  secondly,  that  the  issues 

were  thirdly,  [110]  that  the  Judtre  was  wrong  in  his  charge  to  the 

jurT  onditional   insurance    was    valid:    citing,    among   other    authorities. 

IHier's  "  Law  and  Practice  of  Mar.  Insur."     Vol.  1.  p.  60  (Edit  egis. 

N      1.  Vol.  1.  p.  4  -  37  j  E  _ 

1  :  Alauzet.  des  J--  ■■   V.,1.    1.  No.    180;   Merlin.  Rep.  de  jur. 

■ ."  to  show  that  it  ought  to  be  in  writing  :  fourth,  that  the  act  of 

Murray  in  accepting  the  pi         --  was  beyond  the  scope  of  his  agency,  and 

pon  the  Appellants.  Boudous  quit  ■■■    '.-I--  Nob    35  and  86  :  and 

lastly,   that   the   evidence  of    Hays.    Taylor,   and   Murray,   was    inadmissible.     The 

majoritv  of  the  Court  irave  judirment  in  favour  of  the  Respondent,  with  costs 

From  this  judgment  the  Appellants  broutrht  this  appeal. 

Mr.   Wilde.  Q.C.,   and  Mr.  Garth,  for  the  Appellants. — First.   The  judgment  of 
the  Court  below  cannot  lie  sustained :   the  declaration  was  insufficient  iu  law.  and 
defective  l>oth  in  form  and  substance,  and  the  objections  urged  in  the  Court  below 
e  same  ought  to  have  lieen  sustained.  th  special  plea,  or  exception,  wa.- 

>d  answer  in  law  to  the  declaration,  and  we  submit  ought  to  have  been  sustained 
by  the  Court.  Clarke  v.  Johnston  (•"•  Lower  Canada  Reps.  121).  If  there  was  any 
defect  in  the  form  of  the  plea,  it  was  cured  i  -     rure.  12th  Vict.,  c. 

-      .         -  -       :.dly.    The    Respondent    was    not    e:  a    trial    by   jury. 

Canadian  Ordinance.  25th  Geo.  III.,  sec.  2  :  Canadian  Statutes.  10th  and 
11th  Viet.,  c.  13:  and  14th  and  loth  Vict.,  c  89,  [111]  sec.  11.  Evei. 
if  the  judgment  was  right,  and  the  Respondent  was  entitled  to  a  trial 
irv.  the  jurv  ousht  not  to  have  been  wholly  composed  of  Merchants 
and  traders,  as  directed  by  the  Supreme  Court.  Canadian  Statute. 
14th  and  loth  Vict.,  c.   -  •  _  un.  the  questions  defined  by  the  Superior  Court  of 

Montreal,  to  be  submitted  to  the  jury  upon  the  trial  of  the  cause,  were  whol'.; 
sufficient  to  determine  the  material  issues  of  fact  raised  by  the  pleadings,  and  were 
compounded  in  a  great  measure  of  matters  of  law  with  which  the  jury  had  ni 
Such  issues  were  inadequate  to  a  fair  and  complete  trial  of  the  merits  of  the  action. 
Thirdly.  The  Judge  misdirected  and  misled  the  jury  at  the  trial  in  many  particulars. 
il.i  In  directing  them  that  the  contract  in  question,  being  a  commercial  contract. 
-lie  English  law.  (2.)  In  directing  the  jury  that  there  was  but 
one  real  issue  in  the  cause,  namely.  "  was  the  contract  a  conditional  or 

not  I"  i'i.i  In  telling  them  that  even  if  the  contract  was  a  conditional  one.  the 
Appellants  were  bound  to  give  notice  of  the  non-payment  of  the  promissory  note  to 
the  Respondent  :  and  that  as  they  had  not  done  so.  they  were  not  at  liberty  to  avail 
then  -  'I'inance  of  the  condition,  and  that  the  jury  mi<_rht  find 

accordingly.     (4.1  In  telling  the  jury  that  the  usual  condition  of  the  Appellants' 
policies  could  not  form  part  of  the  contract  made  by  the  Respondent,   inasmuch 
policy  ■  and  no  mention  was  made  of  any  conditions.     And    •".     I: 

telling  the  jury  that  if  they  found  it  difficult  to  come  to  a  decision  upon  the  con- 
trad:  -  ts  of  the  witnesses,  they  might  discard  both  -  -  statements. 
and  fall  back  upon  [112]  the  entry  in  the  Order  liook.  which  could  not  deceive,  and 
which  liound  the  Appellants. — [The  Respond*-:  -  I  -  objected  to  this  part  of 
the  argument,  conti  _  s  the  Appellants  had  not  moved  for  a  new  trial,  or 
in  arrest  of  judgment,  they  were  precluded  from  bringing  these  points  "heir 
Lord-  -  !  •  substantial  question  at  issui  -  if  principal  and  agent.  The 
ral  principle  of  law  is.  that  the  power-  _ent  are  limited  by  the  restriction 
■  '  e  principal.  New.  the  Appellants  could  only  tie  legally  bound  in 
theii  pacity  by  a  .  -  irance  made  in  accordance  with  the 
prov  nance  and  Statute  under  which  they  we:  -  uted.  and 
of  the  bye-laws,  rules,  and  regulations,  made  in  conformity  therewith.  The  Appel- 
lants were  incorporated  by  the  Provincial  Statute.  6th  Vict.,  c.  22,  and  section  4 
expressly  provides,  that  all  pol  insurance  ate  :  ibed  by  three 
directors  of  the  corporation,  and  countersigned  by  the  Secretary  and  Mai 
and  must  be  under  the  seal  of  the  corporation  to  lie  binding  upon  them.  The  live- 
law  of  the  80th  October.  1840,  is  to  the  same  effect.     Co/*  v.  The  Thames  Hare, 
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and  Railway  Company  (3  Esch.  Elep.  841)  is  an  authority  i<>  show,  that  a  » ■»  >  r  1 1 1 . , .  i 
is  nut  binding  on  a  public  Company  unless  the  formalities  required  by  the  Act  of 
Parliament  incorporating  the  Company  are  complied  with.     'I'lun-.  as  in  this  case, 

tin-  contract  mailc  was  not  under  seal  as  required  by  the  Act  of  Parliament,  and 
it  was  held  void  as  againsl  the  Company.  The  declaration  avers  a  \.  rbal  contract 
of  insurance  against  loss  by  fire  only,  not  a  written  one  under  seal  as  required  by 
[113]  the  Acts  of  incorporation.  The  form  of  the  policy  is  conclusive.  The  7th 
condition  provides  that  no  order  for  insurance  will  lie  of  any  effect  unless  tic 
premium  is  first  pa  id  to  the  Appellants'  Office.  Here  no  premium  was  paid.  The 
acceptance  of  a  promissory  note  for  the  amount  of  the  premium  by  Murray  was 
ultra  vires  and  void,  being  beyond  his  authority.  Neither  Murray,  or  any  other 
person  had  authority,  express  or  implied,  to  hind  the  Company  by  any  other  than 
a  written  contract  in  the  form  provided  by  the  Ordinance  and  Statute  of  incorpora- 
tion. As  there  was.  therefore,  no  power  to  effect  such  insurance  without  a  written 
policy,  and  as  the  Appellants  never  constituted  Murray  their  agent  for  affecting  a 
parol  insurance,  even  if  such  an  insurance  was  in  fact  made  by  him,  it  could  not 
be  binding  upon  the  Appellants,  as  he  acted  without  their  authority.  There  was, 
however,  no  proof  in  the  action  that  the  policy  was  ever  issued.  The  evidence  of 
Murray  upon  this  fact  was  clearly  inadmissible;  he  was  incompetent  as  a  witness 
by  reason  of  his  relation  as  Manager  to  the  Appellants,  Boorman  v.  Broun  (9  Adol. 
and  Ell.  487).  Hays'  testimony  was  also  inadmissible.  He  was  an  interested 
witness,  as  the  money,  if  recovered,  would  have  gone  to  pay  off  his  mortgage.  So 
also  was  the  witness,  Taylor,  by  reason  of  the  assignments  made  to  him.  Lastly, 
we  submit  that  the  Respondent  had,  in  the  circumstances,  no  insurable  interest. 

Mr.  R.  Palmer,  Q.C.,  Mr.  Bovill,  Q.C.,  and  Mr.  C.  Pollock,  for  the  Respondent— 
The  Appellants  are  not  at  liberty  to  raise  the  points  now  taken  by  them,  as 
they  did  not  move  within  the  proper  time  in  the  Superior  Court  either  for  a  [114] 
new  trial,  or  to  set  aside  the  verdict,  which  verdict  being  undisturbed,  and  in  our 
favour,  is  conclusive,  and  cannot  be  reversed  by  a  Court  of  appeal.  The  verdict 
being  conclusive,  the  judgment  which  followed  the  verdict  must  lie  treated  as  cor- 
rect. It  is  the  settled  practice  of  the  Courts  in  Lower  Canada  that  a  verdict  of  a 
jury  cannot  be  set  aside  on  appeal  when  no  motion  has  been  made  in  the  Court 
below  for  a  new  trial,  or  in  arrest  of  judgment,  or  for  judgment,  non  obstante  vere- 
dicto. Shan-  v.  Meikleham  (Court  of  Queen's  Bench,  Lower  Canada,  1st  Dec.  1858). 
Canadian  Statutes,  34th  Geo.  III.,  e.  6,  s.  28.  and  14th  and  15th  Vict.,  c.  89.  Trial 
by  jury  was  engrafted  on  the  law  of  Lower  Canada  by  Ordinance.  25th  Geo.  III.. 
c.  2.  sees.  9  and  10.  This,  therefore,  involved,  by  analogy  to  proceedings  in  this 
country,  the  necessity  of  applying-  to  the  Court  in  which  the  trial  was  had  for  a  new- 
trial,  or  to  set  aside  the  verdict  on  the  ground  of  misdirection.  A  motion  for  arrest 
of  judgment,  was  in  a  similar  manner  introduced,  in  case  the  pleadings  did  not 
disclose  a  good  cause  of  action,  even  admitting  the  finding  of  the  jury  to  be  correct. 
This,  we  submit,  is  fatal  to  the  objections  now  urged  by  the  Appellants  to  the  mis- 
direction of  the  learned  Judge.  But  equally  untenable  is  the  argument  upon  the 
merits.  Although  policies  are  generally  in  a  printed  form,  or  in  writing,  the 
business  of  a  Fire  Insurance  Company  requires  that  the  insurance  should  be  agreed 
to  and  effected  prior  to  the  policy  being  drawn  up  and  issued.  Now,  it  has  been 
the  practice  of  the  Appellants'  and  other  Assurance  Companies  in  Lower  Canada 
to  "ive  credit  for  the  premium,  and  the  jury  have  found,  that  on  the  18th  of  Febru- 
ary,  1852,  the  Appellants  did  insure  the  premises  in  question.  The  fact  that 
Murray  [115]  took  Hays'  promissory  note  instead  of  cash  makes  no  difference. 
Murray  promised  to  send  the  policy,  and  the  Appellants,  his  principals,  are  bound 
bv  his  acts,  as  what  was  done  was  within  the  scope  of  his  authority  and  power  as 
their  agent.  As  to  the  objection,  that  an  insurance  cannot  be  by  parol,  and  estab- 
lished bv  verbal  testimony  ;  we  submit,  that  strictly,  it  is  not  necessary  bv  the  law 
of  Lower  Canada  that  the  policy  should  be  in  writing.  Pothier.  "  Traite  du 
Contrat  d' Assurance,"  '.16.  99  :  Boulay-Paty,  "  Cours  de  Droit  Commercial  Maritime," 
tome  iii.  p.  246  ;  Sirey.  Code  de  Com.,  p.  144,  art.  332  :  Pardessus,  "  Droit  Com.," 
tome  i.  p.  147  ;  ib.,  tome  ii.  p.  40.  So  also  by  the  American  law.  Phillips  on  "  In- 
surance," vol.  i.  p.  8  (3rd  edit.).  A  contract  for  fire  insurance  differs  from  a  marine 
policv.  which,  we  admit,  is  required  to  be  in  writing.     The  contract  is  governed  bv 
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the French  law  in  force  in  Lower  Canada:  and  Pothier,  part  i.  c.  S:  Paid  -  is, 
"Droit  Com.,"  tome  ii.  p.  565:  Boudons  ""  Traite  des  Assurance."  No.  85,  are 
authorities  to  support  our  position,  that  though  by  parol,  it  is  a  valid  contract. 
The  English  authorities  cited  by  the  Appellants  do  not  apply.  Such  a  contract  was 
not  void  by  reason  of  the  non-compliance  with  the  Comp.  -      utes  of  incor- 

poration as  insisted  upon  by  the  Appellants,  as  there  is  no  restriction  or  limitation 
idinance  as  to  the  form  of  the  insurance,  and  the  provisions  of  the 
Canadian  Statute,  6th  Vict.,  c.  '22,  cannot  be  intended  to  operate  ex  post  facto.  The 
fifth  plea  was  bad  in  law,  being  argumentative.  Then  as  to  the  competency  of  the 
-  There  can  be  no  doubt  that  Murray  was  a  competent  witness.  In  Brent 
v.  Baker  (3   Term  Kep.   27,  and  see   >~   te,    -   Smith's  Leading  t  [116]   it 

ield,  that  a  broker  who  underwrites  a  policy  of  insurance,  after  hav: 
underwritten  by  others,  was  a  competent  witness.     Murray  w;.~  .--at  of  the 

and  his  adm>-       -     ere  part  of  the  I   e.    The  objection  urged  that 

he  had  no  authorit;      i  agent  1     :ake  the  promisso:  a  untenable.    The  direc- 

tion of  the  Judge  as  to  the  reception  of  his  evidence  was,  therefore,  correct :  as  there 

-  no  evidence  to  show  that  his     .  as  limited.    He  was  the  Appella: 

and  was  held  out  to  the  public  as  the  person  to  treat  for  and  effect  ins  -.  and 

the  Appellants  are  answerable  for  his  acts.     SI  -  "  -  also 

•xas  the  evidence  of  Hays  properly  received.  If  the  Company  paid  the  amount  in- 
sured, they  might,  by  the  law  of  Lower  Canada  be  subrogated  to  the  rights  of  the 
Respondent.  At  the  trial  the  Judge  properly  assumed  that  the  insurance  had  been 
made,  but  said  it  was  conditional  on  payment  of  the  sum  secured  by  prom  - 
note  of  Hays'.  Neither  can  the  Appellants  now  object  to  the  form  of  the  questions 
left  to  the  jury.     The  practice  in  the  Courts  in  Lower  Canada  is  to  -  gainst 

the  form  of  the  questio:  -  ~     :he  jury.     No  protest  oi  .s  made  at  the 

time  by  the  Appellants.  Lastly,  we  submit,  that  notwithstanding  the  deed  of  sale 
to  Meyer  Valentine  Hays,  and  the  assignments  to  Taylor,  the  Respondent  had  a 
suific:  •      able  interest  in  th  ses  to  maintain  the  a>r 

Mr.  Wilde.  Q.C..  in  reply. — The  main  question  is,  whether  the  direction  of  the 
Judge  to  the  jury  was  right  in  law.  We  contend  that  the  Appellants  were  bound  by 
the  Ordinance  [117]  and  Statute  incorporating  them,  which,  with  their  bye-laws, 
prohibit  a  con-  :_surance  by  parol :  that  being  so.  Murray,  as  their  Ma:     _ 

could  have  no   a  power  than  his  principals,  and  was.  the:  >mpetent 

to  enter  into  such  a  parol  contract  of  insura  -     -  alleged  in  the  dt 

if  he  did  so.  it  was  beyond  the  |  -       legated  to  him,  and  cannot  affect  the 

Appellants,   his   principals.      The  fifth   plea   was  not   argumei.-  :.d   was  a 

defence  to  the  action  :  a  contract  of  insur  _     :ist  loss  by  fire  by  parol  not 

being  valid  by  the  French  law  in  force  in  Lower  Canada.  Sirey.  ""  Code  de  Coin.," 
art.  332.  note :  Par  lessus       Droit  Com.."  tome  ii.  c.  1,  sec.  3.  tit.  9,  -  j  it  would 

•■-.   i  English  law,  if  the  powi    3  of  the  <  -        ted  the  mode  of  effe 

the  insurance.     Copt  v.  The  Thames  Haren  /  Exch. 

Rep.  841).  No  distinction  in  favour  of  a  firt  -  ace  being  by  parol,  distinct 
from       M  -  e.  which  *ed  must  be  in  wril      a      -  to  be  fou: 

But  in  truth  thi  i  contract  to  insure  has 

not  been  established:  both  Hays'  and  Murray's  evidence  being  inadmissible  accord- 
ing to  the  rules  of  evidence  existing  in  L>wer  Canada. 

Their  Lordships  reserved  their  judgment,  which  was  now  delivered 

The    Right    Hon.    Sir   John    <  _  Dec..    1859). — There   were    several 

srounds  of  appeal,  which  their  Lordships  have  had  to  consider  :  but  as  t: 
to  recommend  Majesty  that  the  judgment  be  reversed  upon  one  of  them  onlv. 

it  becomes  unnecessary  to  express  any  opinion  except  upon  that  one. 

[118]  The  action  was  brought  by  the  Respondent  on        -  •  -act  of 

insurance,  alleged  to  have  been  entered  into  between  the  Respondent  and  the  Appel- 
lants for  ■■"  fire,  in  the  sum  of   I  .  certain  build- 
:al.  which  were  afterwards  dest:                    re. 

The  declaration  comment  _  oat  the  incorporation  of  the  Appellants, 

and  the  title  of  the  Respondent  as  representative  of  her  late  husband,  the  Honourable 
James  Reid.  creditor  of 
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of  the  buildings  said  to  be  insure*!  :  it  then  goes  on  to  allege  tlial  the  principal  and 
interest  of  the  debt  amounting  tn    £4030,  currency,  being  due,  and  she.  being  in- 
terested in  the  premises  to  thai  amount,  verbally  covenanted  and  agreed  v  ith 
thai   in  consideration  of  further  time  to  lie  given  to  him  he  should,  at  his  ov 

pi  use,  insure-  the  premises  in  her  name  and  tor  her  benefit,  for  tin-  su t'   £3000, 

currency  for  one  year;  and  that  in  accordance  with  this  agreement  Hays  did  in  hei 
name,  and  on  her  behalf,  and  fur  her  benefit,  verbally  covenant  and  agree  with  the 
Appellants,  and  they  did.  in  consideration  of  the  premium  of   £22  Ids.  currei 

them  then  and  there  in   hand  paid  by  Hays,  promise  and  bind  themselves  tn   ii 
and  they  did  then  insure,  and  become  insurers  for  and  towards  the   Respond* 
the  premisi  s  in  the  extenl  of  £:50U0,  currency,  from  tin-  18th  of  February,  1852,  t>> 
the  18th  of  February,   1853,  againsl   loss  by  tire,  with  the  usual  proviso  againsl 
less  by  foreign  invasion,  etc.     It  then  goes  on  to  aver  more  than  one  promise  by  tin 
Appellants  tn  deliver  a  good  policy  of  insurance,  a  neglect  to  do  so,  loss  by  tire,  and 
refusal  to  pay  the  [119]  money  insured.     The  articulation   of   facts   raised,  among 
others,  this  question,  "  Did  the  Defendants,  on  or  about  the  ]ivth  of  February,  1852, 
insure  for  one  year  from  that  date  in  favour  of  the  Plaintiff  as  mortgagee  thereof 
to  the  extent  of    £3000,  currency,  the  four-story  cut-stone  building  and  theatre  as 
described  in  the  Plaintiff's  declaration 

On  the  allegation  in  the  declaration  that  the  Appellants  did  insure,  and  were 
insurers  to  the  Respondent,  and  on  the  matter  so  presented  to  the  jury  by  the 
articulation  of  facts  raising  the  same  i^sue.  the  great  question  in  the  cause  arose. 
The  jury  have  found  this  in  the  affirmative,  and  no  new  trial  having  been  moved 
for.  it  must  now  lie  taken  to  be  the  fact,  unless,  in  point  of  law,  such  an  insurance 
could  not  have  existed,  or  the  finding  has  proceeded  on  some  misdirection  in  point 
of  law. 

The  facts  appeared  to  he.  in  substance,  these: — Hays,  acting  by  the  authority  of 
the  Respondent,  having  agreed  to  effect  an  insurance  for  her  and  in  her  name, 
repaired  to  the  office  of  the  Appellants,  on  or  about  the  18th  of  February,  where  he 
saw  Murray,  who  then  was,  and  had  been  from  its  formation,  the  Manager  of  the 
Company:  he  applied  to  him  in  the  usual  way  to  effect  the  insurance,  stating  for 
whom  it  was  to  be;  and  all  was  proceeding  in  the  usual  way  in  which  policies  were 
effected,  without  difficulty,  until  it  appeared  that  he  was  not  prepared  to  pay  down 
the  premium,  in  lieu  of  which  he  offered  his  own  promissory  note,  payable  on  the 
1st  of  March  following.  This  was  at  first  refused,  as  contrary  to  the  course  of  the 
office,  and  to  Murray's  instructions,  but  finally  accepted,  and  the  particulars  of  the 
intended  policy  entered  in  the  policy  order  book  in  the  usual  way.  The  policy  was 
to  be  sent  when  made  out,  but  it  [120]  never  was  made  out.  The  note  was  not  paid 
at  maturity,  but  dishonoured  and  protested  ;  the  premium  was  never  paid,  and  a  few- 
days  after  the  maturity  of  the  note,  and  long  before  the  fire,  the  entry  in  the  order 
book  was  crossed  out  by  the  directions  of  Murray. 

Upon  these  facts  the  Appellants  contended,  that  they  had  no  power  to  effect 
such  an  insurance  without  a  policy,  a-  the  Respondent  was  compelled  to  rely  on.  and 
that  if  they  could,  they  Had  never  constituted  Murray  their  agent  for  the  effecting 
of  such  an  assurance,  and,  consequently,  that  if  such  an  insurance  was  in  fact  made 
by  him,  he  had  acted  without  their  authority,  and  they  were  not  bound  by  his  acts. 
The  learned  Judge,  in  his  summing  up,  disposes  of  the  first  point,  as  a  matter  of  law, 
in  favour  of  the  Respondent,  and  then,  considering  only  the  nature  of  the  acts  done 
by  Murray,  assumes  that  in  doing  them  he  was  the  agent  of  the  Appellants. 

Their  Lordships  do  not  think  it  necessary  to  express  any  opinion  on  the  first 
point  ;  they  will  assume,  for  the  purpose  of  their  decision,  that  the  learned  Judge 
was  right  in  his  view  of  the  law  ;  nor  do  they  deem  it  essential  or  intend  to  state 
whether,  in  their  judgment,  Hays  was  a  competent  witness.  They  assume  for  the 
present  purpose  in  favour  of  the  Respondent  that  he  was  so.  With  this  remark  they 
proceed  to  consider  the  facts  on  which  the  learned  Judge's  direction  turns  as  evidence 
bearing  on  the  second  point:  the  question  of  agency,  in  fact.  And  upon  this  they 
think,  the  true  question  for  the  jury  to  have  been,  not  what  was  the  real  extent  of 
authority  expressly  or  in  fact  given  by  the  Appellants  to  Murray,  but  what  the 
Appellants  held  him  out  to  the  world,  to  persons  with  whom  they  had  dealings, 
[121]  and  who  had  no  notice  of  any  limitation  of  his  powers,  as  authorized  to  do 
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for  them.  For  it  cannot  be  doubted,  that  an  agent  may  bind  his  principal  by  acts 
done  within  the  scope  of  his  general  and  ostensible  authority,  although  those  acts 
may  exceed  his  actual  authority  as  between  himself  and  his  principal:  the  private 
instructions  which  limit  that  authority,  and  the  circumstance  that  his  acts  are  in 
-     :   it.  being  unknown  to  the  person  with  whom  he  is  dealing. 

Now.  it  appears  that  the  "  Montreal  Fire  Assurance  Company  '*  were  first  incor- 
porated by  that  name,  by  the  Ordinance.  4th  Vict.,  cap.  °>7  (Lower  Canada  & 
This  Act  commences  with  a  recital  that  the  establishment  of  a  Fire  Assurance  Com- 
pany would  be  conducive  to  the  advancement  of  commerce,  and  promote  the  pro- 
sperity of  the  Province  :  and  incorporates  certain  persons,  their  heirs,  executors, 
etc..  and  successors,  by  the  name  of  "  The  Montreal  Fire  Assurance  Company." 
They  are  then  empowered  to  ordain  bye-laws,  ordinances,  and  regulations  for  the 
management  of  the  corporation,  and  to  do  and  execute,  by  the  name  aforesaid,  all 
and  singular  the  matters  and  things,  touching  the  management  of  the  busin- 
the  corporation,  which  to  them  shall,  or  may.  appertain  to  do.  By  section  5,  they 
are  forbidden  to  commence  business  until  a  certain  proportion  of  their  capital  is 
paid  up,  "  nor  shall  any  policy  of  insurance  be  at  any  time  opened,  or  renewed, 
unless  a  sum  equal  to  at  least  10  per  cent,  on  their  capital  stock  then  subscribed  for. 
after  paying  all  lawful  demands  on  them,  shall  be  then  paid  up.  and  in  their  hand*, 
and  at  their  disposal,  on  pain  of  forfeiture  of  their  corporate  capacity." 

By  the  6th  Vict.,  cap.  22  (Lower  Canada  Acts),  [122]  their  powers  were  extended 
and  their  name  changed  to  the  "  Nautical  Fire.  Life,  and  Inland  Navigation  Assur- 
ance Company."  By  section  3  they  were  empowered  to  make  contracts  and  grant 
policies  of  insurance  on  any  life  or  lives,  or  on  any  contingency  depending  on  the 
continuance  of  any  life  or  lives,  or  the  death  of  any  person  or  persons,  and  to  grant 
or  purchase  annuities,  and  to  assure  provisions  for  widows  and  children,  and 
generally  to  make  all  such  contracts  of  insurance  depending  on  any  such  con- 
acy  as  aforesaid  as  shall  not  be  contrary  to  irood  morals,  or  to  the  laws  of  the 
land  :  and  also  to  make  contracts  and  grant  policies  of  insurance  against  all  I  as  - 
or  damages  to  ships,  etc..  on  certain  water*.  A  proviso  follows,  like  that  in  the 
first  Ordinance,  against  the  opening  any  policy  of  insurance  under  the  authority  of 
this  Act  until  a  certain  proportion  of  the  capital,  after  payment  of  all  lawful 
demands,  should  be  in  their  hands,  on  pain  of  the  same  penalty  of  forfeiture.  Sec- 
tion 4  makes  valid  all  policies  of  insurance  whatever  made  under  the  authority  of 
this  or  the  precedii  g  A  t,  if  subscribed  by  three  Directors,  countersigned  by  the 
Secretary  and  Manager,  and  under  the  seal  of  the  Corporation,  though  not  sub- 
scribed in  the  presence  of  a  Board  of  Trustees,  provided  they  be  made  and  subscribed 
in  conformitv  to  a  bye-law  of  the  Corporation. 

These  are  the  laws  under  which  the  Company  came  into  existence,  from  which 
it  receives  all  its  powers,  and  by  which  they  must  be  limited  :  they  certainly  contain 
no  express  power  to  make  any  contracts  for  tire  insurance,  except  by  policy, 
and  in  order  as  it  should  seem  to  secure  the  solvency  of  the  Company,  the  exercise 
of  that  power  is  guarded  by  specific  [123]  provisions,  whereas  none  are  made  in 
respect  of  fire  insurances  by  parol.  To  support  the  direction  of  the  learned  Judire. 
evidence  was  necessary  that  the  Appellants  had  assumed  to  have  the  power  to  make 
ts  for  fire  insurances  by  parol,  and  held  out  Murray  as  their  a'_'ev:T  for  mak- 
ing them,  without  anv  restriction.  The  burthen  of  proof  was  entirely  on  the  Re- 
spondent :  the  provisions  of  the  Ordinance  and  Act  of  incorporation  clearly  rai- 
presurnption  in  her  favour. 

Now,  what  are  the  remaining  facts  in  the  case?  There  is  no  evidence  of  ex]  - 
authoritv :  Murray  was  tin-  Manager  for  the  Company:  he  held  an  office  recognized 
in  the  Ordinance  and  Act.  importing  very  large  powers  and  a  wide  discretion  :  but 
then  he  was  the  Manager  for  a  Company  whose  powers,  in  respect  of  policies  at 
least,  were  subject  to  limitations,  which  were  public,  and  must  be  taken  to  have  been 
well-known.  Ho  was  clearly  its  a'jrent  for  granting  policies.  The  evidence,  taken  in 
its  fair  result,  show  that  whether  the  practice  to  pay  the  premium  down,  and  to 
the  policy  after  such  a  delay  only  as  the  ordinary  necessities  of  business  made 
inevitable,  had  been  absolutely  uniform  or  not  :  yet  that  to  give  credit  for  the 
premium,  or  to  take  a  promissory  note  for  it.  payable  in  futuro,  and  to  delay  the 
Qg  of  a  policv  indefinitely,  was  very  rare:   it  shows  ;ilso.  that  to  insure  without 
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any  policy  eventually  issuing,  was  entirely  without  precedent:  tliat  Hays,  whose 
knowledge  must  be  taken  to  be  the  knowledge  of  the  Respondent,  knew  all  this,  and 
was  not  decerved  :  that  he  had  undertaken  to  her  to  effect  a  policy  of  insurance,  not 
a  parol  contract  of  insurance  :  that  his  original  application  was  for  an  insurance  by 
policy,  [124]  and  that  it  was  only  his  own  default,  in  not  being  prepared  to  pay  the 
premium,  which  prevented  the  policy  from  issuing  IB  the  usual  way,  at  the  usual 
time.  It  was  he  who  prevailed  on  the  agent  to  do  the  act  which  is  now  relied  on  as 
binding  the  Appellants.  Now  Murray  was,  indeed,  their  general  agent;  and  had 
he  merely  made  an  unwise  contract  for  them,  or  had  he  been  satisfied  with  answers 
which  ought  to  have  been  deemed  unsatisfactory:  in  these,  and  many  more  sup- 
po8able  casea  (collusion  on  the  part  of  the  person  seeking  to  be  insured  being  out  of 
the  que^ion),  the  Company  would  have  been  clearly  bound  ;  in  all  such  supposed 
cases  he  would  have  been  acting  within  the  scope  of  the  authority  which  the  Com- 
pany held  him  out  as  possessing.  But  if  he  was,  and  was  known  to  be,  an  agent  only 
foi  effecting  insurances  by  policy  on  payment  of  a  premium  (and  their  Lordships 
-ee  no  evidence  beyond  this),  then  he  was  not  their  agent  in  the  act  which  he  really 
did.  and  they  are  not  bound  by  it. 

Having  come  to  this  conclusion  on  this  point,  it  is  unnecessary  for  their  Lord- 
ships  to  pronounce  any  opinion  on  some  other  parts  of  the  summing  up  to  which 
objections  were  made  in  argument.  On  this,  which  goes  to  the  very  root  of  the 
case,  and  upon  which  it  is  manifest  that  the  evidence  for  the  Respondent  cannot  be 
improved,  they  are  of  opinion,  that  the  learned  Judge  misdirected  the  jury,  and  that 
the  judgment  of  the  majority  of  the  Court  of  Queen's  Bench  was  erroneous.  The 
result  will  be  that  their  Lordships  will  advise  Her  Majesty  that  the  judgment  ought 
reversed. 
The  costs  of  the  appeal  must  lie  paid  by  the  Respondent. 

[125]  By  their  Lordships'  report,  dated  the  8th  of  December.  1859.  which  was 
confirmed  by  Her  Majesty,  and  an  Order  in  Council  made  upon  the  appeal,  on  the 
23rd  of  January.  1860.  it  was  ordered  that  the  judgment  of  the  Court  of  Queen's 
Bench  of  the  Province  of  Lower  Canada,  of  the  7th  of  July,  1857.  should  be  reversed 
with  costs  of  the  appeal. 

This  Order  was  transmitted  to  Canada,  and  on  the  1st  of  June.  1860,  two 
motions  were  made  on  the  part  of  the  Appellants,  before  the  Court  of  Queen's  Bench 
of  Lower  Canada:  the  first,  for  the  production  and  registration  of  the  above  Order 
of  Her  Majesty  in  Council,  and  submitting  that  the  record  in  the  cause  should  not  be 
Transmitted  to  the  Court  below  (the  Superior  Court),  until  such  further  or  i 
proceedings  and  judgments  were  had  and  pronounced  in  the  cause,  as  to  law  and 
justice  might  appertain,  and  the  state  of  the  proceedings  therein  might  require. 
The  second  motion  was  that  the  Court  of  Queen's  Bench  should  proceed  to  render 
the  judgment  which  the  Court  below  ought  to  have  rendered,  and  in  consequence 
reverse  the  judgment  of  that  Court,  and  dismiss  the  Respondent's  action  witli 
The  Court  of  Queen's  Bench,  consisting  of  Sir  L.  H.  La  Fontaine.  Chief  Justice,  and 
the  Puisne  Judges,  Aylwin  and  Mondelet.  granted  the  first  part  of  the  first  motion 
for  the  production  and  registration  of  the  Order  in  Council,  but  refused  the  rest' 
of  the  Appellants'  application  upon  both  motions,  on  the  ground,  that  they  had 
[126]  no  power  to  take  further  action  in  the  matter  as  it  rested  with  the  Privy 
Council  alone  to  pronounce  such  further  judgment  as  the  Superior  Court,  the  Court 
of  original  jurisdiction,  ought  to  have  pronounced. 

The  following  judgment  of  the  Court  of  Queen's  Bench  was  delivered  on  the 
two  motions.  The  Court  having  heard  the  parties  by  their  Counsel  on  the  two 
motions  of  the  Appellants  of  the  1st  of  June  last,  and  having  deliberated  upon  the 
same,  considering  that  the  judgment  of  the  Superior  Court,  sitting  at  Montreal, 
has  been  confirmed  without  reserve  or  condition  by  the  judgment  obtained  from 
this  Court  of  the  7th  of  July.  1851.  and  that  from  that  time  the  Court  ceased  to  have 
cognizance  of  the  cause,  and  had  no  more  power  to  attend  to  its  merits  :  and  that 
Her  Majesty  in  Council  had  cognizance  of  the  cause  by  the  appeal  that  was  brought 
against  the  above-mentioned  judgment  of  the  7th  of  Julv.  1857  :  that  the  judgment 
of  which  the  Appellants  ask  the  enrolment  on  the  records  of  this  Court,  and  which 
consists  of  a  report  of  the  Judicial  Committee  of  the  Privy  Council,  of  the  8th  of 
December.  1859,  approved  by  Her  Majesty  in  Council  on  the  "27th  of  Januarv.  1860, 
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invalidates   purely  iply   the   above-mentioned  judgment   delivered   by  this 

>  the  Ttli  of  .Tulv.  1857,  without,  however,  pronouncing  the  judgment,  which, 

in  the  opinion  of  the  judicial  Committee,  ought  to  have  been  pronounced  by  the 
Superior  Court,  (the  Court  of  first  resort,)  and  that  because  the  judgment  was  re- 
versed without  even  expressing  an  opinion  on  that  point:  and  that  such  judgment 
of  reversal  is  the  only  document  submitted  to  this  Tribunal  by  the  Appellants  which 
can  inform  [127]  the  Court  what  has  been  the  decision  of  Her  Majesty  in  Council. 
and  its  extent.  That  from  such  judgment  having  invalidated  purely  and  simply 
the  judgment  of  this  Court,  it  cannot  legally  be  inferred  from  it  that  the  opinion 
of  the  Judicial  Committee  of  the  Privy  Council  was  thar  the  action  of  the  Respondent 
ought  to  have  been  dismissed:  that  while  invalidating  the  judgment  of  this  Court. 
the  Judicial  Committee  might  have  delivered  a  different  judgment  than  a  simple 
judgment,  and  have  dismissed  the  Respondent's  action  just  as  this  Court  nii<_rht 
have  done,  when  it  still  had  cognizance  of  the  cause,  if  it  had  been  of  opinion  that 
the  judgment  of  the  Court  of  first  resort  should  be  invalidated. 

The  Appellants  presented  a  petition  to  Her  Majesty  in  Council,  setting  forth  the 
circumstances  detailed  above,  and  praying  that  the  Order  in  Council  of  the  23rd  of 
January.  1860.  might  be  altered  or  varied,  or  that  such  further  Order  might  be 
made  in  the  matter  of  the  appeal  so  as  to  effectuate  the  judgment  of  the  Judicial 
Committee. 

th  Feb..  1861.*)  Mr.  Garth  in  support  of  the  petition. — The  Court  of  Queens 
Bench  in  Canada,  has  determined  that  it  has  no  jurisdiction  to  deal  with  the  Order 
in  Council  founded  upon  the  judgment  of  this  Tribunal.     The  Judges  in  the  Court 

yen's  Bench  in  Lower  Canada,  in  their  judgment  upon  the  motions,  say  that 
as  it  is  a  simple  reversal  without  any  direction  as  to  what  they  are  to  do  :  that  being 
only  a  Court  of  appeal  they  have  no  power  to  give  effect  to  the  judgment  which  has 
been  pronounced  by  the  [128]  Judicial  Committee  of  the  Privy  Council :  the  present 
application,  therefore,  is.  that  the  Order  in  Council,  of  the  23rd  of  January.  1860, 
may  be  amended  and  directions  given  to  the  Court  of  Queen's  Bench  in  Canada  how- 
to  proceed  in  the  matter.  As  the  matter  now  stands,  the  Petitioners  can  reap  ii" 
benefit  from  the  judgment  of  this  Court.  That  judgment  went  to  the  rout  of  the 
ease  upon  the  merits,  and  exonerated  the  Appellants  from  all  liability  to  the  Re- 
spondent in  the  action.  The  Canadian  Statute.  14th  and  15th  Vict.,  c.  SO.  sec.  1. 
els.  9,  10,  provide  for  appeals  from  the  Superior  Court  to  the  Court  of  Queen's  Bench. 
in  the  same  manner  as  would  be  by  a  writ  of  error  in  this  country,  though  the  form 
used  in  Lower  Canada  is  in  the  shape  of  the  Judge's  notes  of  the  exceptions  urged 
before  him. — [Sir  John  Coleridge. —  Do  you  contend  that  the  only  form  of  the  judg- 
ment of  reversal  ought  to  have  been  to  award  a  vend/re  de  novo  .'] — Yes:  or  in  some 
other  way  so  as  to  give  us  the  fruit  of  the  judgment  of  reversal  of  this  Court. 

Mr.  R.  Palmer,  Q.C.  (Mr.  Bovill,  Q.C.'and  Mr.  C.  Pollock  with  him),  for  the  Re- 
spondent.— We  agree  that  the  necessary  result  of  the  judgment  of  the  Judicial  Com- 
mittee must  h<  novo.     The  Order  in  Council  ought  to  have  awarded  a 

e  de  novo,  as  in  England  it  would  have  been  on  a  Bill  of  exceptions,  for  this. 
though  not  in  form,  i^  analogous  to  proceedings  of  that  nature. — [Sir  John  Coleridge. 
— Supposing  the  judgment  of  this  Court  had  not  been  upon  the  point  we  decided, 
and  we  had  held  there  must  have  been  a  written  contract  of  insurance  to  be  valid. 
would  it  then  have  been  necessary  [129]  to  direct  a  rinin  de  novo  to  issue?] — By 
analogy  to  proceedings  in  the  English  Courts  upon  a  Bill  of  exceptions  it  would. 
We  -  ibl  lit  that  the  case  must  either  be  re-heard  here,  or  sent  back  to  Canada  with 
!W  trial. 
Their  Lordships  reserved  the  consideration  of  the  petition  to  this  date,  when 
they  gave  judgment  by 

The  Right    lb.,  .  Sir  John  Coleridge  (8th   Feb..   lsGU— This  was  a   petition  for 
the  purpose  of  procuring  an  alteration  in  the  Order  which  had  proceeded  from  lb 
Majesty  in  Council,  in  the  appeal  of  The  Montreal  Assuranci   Company  v.  MrGil- 
Ivoray. 

■  Present  :  The  Right  Hon.  Lord  Kingsdown,  the  Right  Hon.  the  Lord  Justice 
Knight  Bruce,  the  Right  Hon.  the  Lord  Justice  Turner,  and  the  Right  Hon.  Sir  John 
Taylor  Coleridge. 
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In  the  proceedings  below,  there  had  been  first  an  action  brought  in  I 
Court  in  Canada  on  a  contract  for  insurance  against  loss  by  tire,  in  which  judgment 
had  passed  for  the  Respondent,  McGillivray,  the  Plaintiff  below,  in  a  large  sum. 
An  appeal  to  the  Court  of  Queen's  Bench  in  Canada  had  been  instituted,  and  that 
Court,  by  a  majority  of  the  Judges,  confirmed  the  judgment  in  all  respects. 

A  great  number  of  points  were  mooted  in  the  argument  before  their  Lordships, 
but  ultimately  their  Lordships  gave  their  judgment  expressly  n | >< >i t  one  point  only. 
which  they  considered  to  involve,  and  finally  to  involve,  a  decision  upon  the  whole 
merits  of  the  ease,  and  by  that  judgment,  as  thev  recommended  that  the  judgment 
of  the  Court  of  Queen's  Bench  should  be  reversed  :  an  Order  to  that  effect  was  con- 
sequently made.  Upon  this  Order  being  transmitted  to  the  Court  of  Queen's 
Bench  in  Canada,  the  Judges  of  that  Court  have  filed  it.  on  the  prayer  of  the  Appel- 
lants, but  they  have  declined  to  do  anything  more:  so  that  the  Appellants,  The 
Mon-[I30]-treal  Assurance  Company,  who  hav<  ssful  in  the  appeal,  are 

unable  to  reap  any  benefit  from  the  decision  which  has  been  pronounced  in  their 
favour. 

On  the  hearing  of  the  present  petition,  it  appeared  that  both  sides  were  desirous 
that  some  alteration  should  be  made  in  the  form  of  the  report  of  this  Committee 
to  Her  Majesty  on  which  the  Order  has  been  made. 

It  has  been  already  stated,  that  The  Montreal  Assurance  Company  complain,  that 
they  can  reap  no  benefit  from  the  judgment  which  has  been  pronounced  upon  the 
merits  in  their  favour  :  and  on  the  other  side,  it  lias  been  contended  by  the  Counsel 
for  the  Plaintiff  below,  that  the  judgment  having  proceeded  in  effect  upon  that, 
which  in  substance,  may  be  said  to  be,  and  at  all  events  in  form  is,  analogous  to  a 
Bill  of  exceptions  in  the  English  Courts,  no  other  judgment  could  properly  be  pro- 
nounced than  that  of  direct)  to  issue. 

Without  expressing  any  opinion  (and  their  Lordships  desire  to  express  none) 
as  to  how  far  the  position  of  the  Counsel  for  the  Plaintiff  below  is  correct  in  its 
application  to  that  which  is  analogous  to  a  Bill  of  exceptions  in  this  country,  their 
Lordships  are  certainly  of  opinion,  under  the  circumstances  of  this  case,  that  in 
point  of  form,  the  report  and  Order  should  be  amended,  and.  therefore,  they  have 
determined  that  they  will  humbly  recommend  to  Her  Majesty,  that  so  much  of  the 
former  Order  as  directed  a  reversal  of  the  judgment  of  the  Court  of  Queen's  Bench 
be  altered,  and  that  that  Court  be  ordered  to  remit  the  cause  to  the  Superior  Court, 
with  directions  to  issue  a  writ  of  renin-  de  novo.  The  present  Order  in  all  other 
ts  to  stand,  and  there  will  be  no  costs  of  this  petition. 

[131]  And  their  Lordships  desire  it  distinctly  to  be  understood,  that  they  expre^ 
no  opinioti  upon  any  other  points  raised  by  the  record,  and  argued  before  them. 
upon  which  no  judgment  was  uiven  before  :  and  also  that  they  make  this  correction, 
in  a  matter  of  form,  as  they  deem  it.  and  not  at  all  as  affecting  their  decision  upon 
the  merits  of  the  case. 

The  following  repiort  (which  was  confirmed  by  Her  Majesty  in  Council),  and  an 
Order  in  Council  embodying  the  same,  was  made  upon  this  petition. 

"  Their  Lordships  do  aL.rree  humbly  to  report  to  Your  Majesty,  as  their  opinion.' 
that  so  much  of  their  Lordships'  report  of  the  8th  of  December.  1859,  and  of  your 
Majesty's  Order  in  Council  of  the  23rd  of  January.  1860.  approving  the  same,  as 
recommended  and  ordered,  purely  and  simply,  that  the  judgment  delivered  by  the 
Court  of  Queen's  Bench  of  Lower  Canada,  on  the  7th  of  July,  l.v57.  was  to  be  re- 
d,  should  be  varied,  and  in  lieu  thereof,  it  should  be  ordered  by  your  Majesty. 
that  the  said  judgment  of  the  Court  of  Queen's  Bench  of  Lower  Canada,  of  the  7th 
of  July.  1857,  be  reversed,  and  that  the  said  judgment  of  the  Superior  Court  of 
i  Canada  of  the  30th  of  April.  1856.  be  also  reversed,  and  that  the  verdict  given 
by  the  jury  in  this  cause  be  vacated,  and  that  the  cause  be  remitted  back  to  the  said 
Superior  Court  of  Lower  Canada,  and  that  the  said  Superior  Court  be  directed  to 
award  a  venire  facias  de  novo,  and  to  proceed  according  to  law  herein,  and  that  as 
to  costs  and  in  all  other  respects.  Your  Majesty's  Order  of  the  23rd  of  January, 
1860.  be  confirmed,  and  be  duly  observed  and  carried  into  execution,  except  in  so 
far  as  the  same  is  varied  by  Your  Majesty's  Order  on  this  report.'' 

M  ■•■  s'  Dig.  tit.  COMPANY.  IV.  Contracts  by  Companies.  3.  Contracts  made  by 
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to;  tit.  INSURANCE,  E.  Insurance  Companies.  II.  Authority 
tit.  PRINCIPAL  AND  AGENT,  I.  E.  2.  Liability  of  Principal  to  Third  Parties, 
a.  i.     S.C.  8  W.R.  165.     As  to  varying  decree  (13  Moo.  P.C.  125),  cf.  The  Singa- 
pore v.  The  Hebe,  1866,  4  Moo.  P.C.  (]S  -      28i     Hebbert  v.  Purchas,   1871,  T 

P.C.     N.S     551;  Ex  parte  i  Boy,  1869,  6  Moo.  P.C.  (N.S.)  360 ; 

and  M'Leary  v.  fftB,   L868  at  p.  367).] 


[132]  ON  APPEAL  FROM  THE  VICE-ADMIRALTY  COURT  AT  HONG  KONG. 

DOUGLAS  LAPRAIK  and  GEORGE  CHAPE,— Appellants;    SILAS  ENOCH 
BURROWS,— Re*i  I*    June  27  ai  1  28,  and  July  18  and  19.  1859J. 

The  "  Australia." 

The  Vice-Admiralty  Court  at  Hong  Kong  has  only  the  ordinary  Admiralty  juris- 
diction possessed  by  Admiralty  Courts  previous  to  the  passing  of  Statute. 
3rd  and  4th  Vict.,  c.  65.  It  has  no  jurisdiction  to  entertain  a  suit  for  pos- 
•     -ion.  for  the  purpose  of  trying  the  title  to  a  ship  [13  Moo.  P.C.  160]. 

The  non-registration  of  a  ship  (required  by  the  Ship  Registry  Act.  8th  and  9th 
Vict.,  c.  89,  sees.  37  and  38,)  by  the  first  purchaser,  does  not  affect  the  title 
of  a  subsequent  bona  fide  purchaser  [13  Moo.  P.C.  143], 

Where  the  Master  has  no  authority  from  the  owner  to  sell  the  ship,  there  must 
be  a  str      _  iy  the  sale.     The  necessity  which  the  law 

contemplates  is  nor  an  absolute  impossibility  I  a  King  the  vessel  repaired: 
for  if  the  ship  being  in  a  foreign  port  cannot  be  sent  upon  her  voyage  without 
repairs  to  be  done  at   -  •   as  no  prudent  person  could  venture 

to  incur,  that  will  constitute  a  case  of  necessity,  and  justify  the  Master  in 
selling  [13  Moo.  P.C.  144]. 

The  o/n/.--  probandi  to  establish  such  necessity  is  upon  a  first  purchaser.  How 
far  such  onus  attaches  to  a  second  purchaser  depends  upon  the  circumstances 
of  each  particular  case  [13  Moo.  P.C.  156]. 

The  fact  of  the  purchasers  being  surveyors,  employed  by  the  Master  to  survey 
the  ship,  does  not  necessarily  invalidate  the  sale  [13  Moo.  P.C.  156]. 

Ci  ••  u  the  part  of  the  owner,  dissatisfied  with  the  sale  of  the 

ship  by  the  Master,  may  import  acquiescence  in  the  sale  [13  Moo.  P.C.  158 

If  there  has  been  acquiescence  by  the  owner,  however  unauthorized  the  sale 
miarht  have  been  at  the  commencement,  it  amounts  to  a  ratification  by  the 
r[13  Moo.  P.C.  153]. 

A  decree  of  the  Vice-Admiralty  Court  at  Hong  Kong  was  reversed  on  appeal 

with  cost-.      A  monition  to  pay  the  taxed  costs  of  the  Appellants  having  been 

personally    served    upon    the    Respondent    and    not    obeyed,    a    sequestration 

against  his  real  and  personal  estate  was  granted  bv  the  Judicial  Committee 

13  Moo.  P.C.  160]. 

This  appeal  was  brought  from  a  sentence  of  the  Vice-Admiralty  Court  at  Hong 
K-  ■  _'.  made  in  a  cause  of  possession,  civil  and  maritime,  promoted  by  the  Respond- 
ent, claiming  to  be  owner  of  the  ship  The  Australia,  against  the  Appellants, 
lent  in  that  Colony,  the  registered  owners,  and  at  that  time  in  possession  of  the 
ship.  The  Vice-Admiralty  Court  [133]  decreed  possession  to  the  Respondent  on  the 
sole  ground,  that  the  Statute.  8th  and  9th  Vict.,  c.  89  (a),  for  the  registration  of 
British  ships,  made  applicable  to  foreign  ships  by  Statute.  12th  and  13th  Vicl 
29,  had  i  implied  with. 

*  Present :   The  Ri'jht  Hon.  Lord  KiiiL'sdown.  the  Right  Hon.  Dr.  Lushiu>rton, 
the  Right  Hon.  Sir  Edward  Ryan,  and  the  Right  Hon.  Sir  Lawrence  Peel. 

1  ion  of  this  Statute  is  as  follows: — "  And  be  it  enacted,  that  no 

bill  of  sale  or  other  instrument  in  writing,  shall  be  valid  and  effectual  to  pass  the 
property  in  anv  ship  or  vessel,  or  in  any  share  thereof,  or  for  any  other  pu 
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The  facts  which  led  to  the  institution  of  the  cause  in  the  Vice-Admiralty  Court 

were;  in  .substance,  as  follows: — 

[134]  In  the  month  of  April,  1852,  The  Australia,  then  called  The  Rob  Roy, 
despatched  by  her  owner,  the  Respondent,  Burrows,  from  San   I  o,  in  Cali- 

fornia, to  Hong  Kong,  where  she  arrived  on  the  30th  of  June   in  that   year.      She 

Boon  found  to  be  in  a  bad  condition,  and  unseaworthy  without  very  extensive 
repairs.  Daggett,  the  Master,  had  no  means  himself  of  defraying  the  expel 
such  repairs,  nor  could  he  raise  the  requisite  means  upon  bottomry  of  the  ship. 
Meantime  the  ship  whilst  ,t  Hong  Kong  incurred  many  debts  and  liabilities,  for 
the  discharge  of  which  the  Master  had  also  no  available  assets,  the  charterers 
resident  at  Hon-  Cong  refusing  to  make  any  advances,  and  stating  that  they  would 
look  to  him  for  any  expenses  incident  from  the  delay  in  withholding  the  goods  on 
board  from  their  respective  owners,  and  in  respect  of  which,  as  the  ship  was  liable 
for  them,  she  w-as  threatened  with  proceedings  in  the  Vice-Admiralty  Court  there. 
In  this  state  of  thii  _  ship,  after  having  been  surveyed  hv  surveyors,  was  con- 

demned, and  put  up  to  sale,  piecemeal,  by  public  auction,  at  Hong  Kong,  on  the 
11th  of  November,  1852,  when  the  hull  was  purchased  by  one  Lamont,  of  11  2 
Kong,  to  whom  the  Master  executed  a  bill  of  sale  of  the  hull,  bearing  date  on  the 
23rd  of  that  month.  Lamont  was  one  of  the  persons  employed  by  the  Master  to 
survey  the  ship.  and.  as  it  was  alleged,  purchased  the  hull,  uot  for  use  as  a  ship  or 
Bea-going  vessel,  but  for  use  as  a  hulk  [135]  or  heaving-down  vessel,  in  order  to  the 
repair  of  other  vessels,  in  his  business  of  a  ship  carpenter,  and  for  that  purpose  he 
used  the  hull  for  more  than  a  twelvemonth  after  the  purchase.     During  this  period, 

i  attempt  was  made  to  fit  up  or  navigate  the  hulk  as  a  ship,  no  register  was 
applied  for.     At  the  time  of  the  purchase  of  the  hull  of  The  /  by  Lamont.  the 

price  of  shipping  was  low-  at  Hong  Kong,  as  ships  were  in  no  demand  then  for 
emigration  or  any  other  purposes.  But.  towards  the  end  of  1853,  and  in  the  begin- 
354,  a  tide  of  emigration  to  Australia  and  California,  setting  strongly 
through  Hong  Koiil:.  caused  a  rapid  rise  in  the  value  of  shipping  in  that  Colony, 
so  that  ships  of  every,  and  almost  any.  description  were  sold  there  for  emigration 
purposes,  at  prices  far  beyond  their  real  value.  Upon  this  inducement.  Lamont, 
at  the  end  of  1853.  repaired  the  hull  of  The  Rob  Boy  at  a  considerable  expense,  and 
made  her  a  good  passage  ship,  and  when  so  repaired  and  made  seaworthy,  he  in 
the  month  of  May.  1854.  at  which  time  the  price  of  shipping  at  Hong  Kong  was  at 
the  highest,  sold  her  to  the  Appellants,  to  whom  he  executed  a  bill  of  sale,  bearing 
date  the  8th  of  that  month  :  and  the  Colonial  Secretary  at  Hong  Kong,  granted  a 
British  register  of  the  ship,  then  named  The  Australia,  to  the  Appellants. 

until  such  bill  of  sale  or  other  instrument  in  writing  shall  have  been  produced  to 
the  collector  and  comptroller  of  the  port  at  which  such  ship  or  vessel  is  already 
registered,  or  to  the  collector  and  comptroller  of  any  other  port  at  which  she  is 
about  to  be  registered  de  novo,  as  the  case  may  be.  nor  until  such  collector  and 
comptroller  respectively  shall  have  entered  in  the  book  of  such  last  registry  in  the 
one  case,  or  in  the  book  of  such  registry  de  novo,  after  all  the  requisites  of  law  for 
such  registry  de  novo  <\is\\  have  been  duly  complied  with,  in  the  other  case  (and 
which  they  are  respectively  hereby  required  to  do  upon  the  production  of  the  bill 
of  sale  or  other  instrument  for  that  purpose),  the  name,  residence,  and  description 
of  the  vendor  or  mortgagor,  or  of  each  vendor  or  mortgagor,  if  more  than  one.  the 
number  of  shares  transferred,  the  name,  residence,  and  description  of  the  purchaser 
or  mortgagee,  or  of  each  purchaser  or  mortLrauree  if  more  than  one.  and  the  date  of 
the  bill  of  sale  or  other  instrument,  and  of  the  production-  of  it  :  and  further,  if 
such  ship  or  vessel  is  not  about  to  be  registered  de  novo,  the  collector  and  comp- 
troller of  the  port  where  such  ship  is  registered  shall,  and  they  are  hereby  required 
to  endorse  the  aforesaid  particulars  of  such  bill  of  sale  or  other  instrument  on 
the  certificate  of  registry  of  the  said  ship  or  vessel,  when  the  same  shall  be  produced 
to  them  for  that  purpose  in  manner  and  to  the  effect  following  (videlicet) : — Custom 
House  (Port  and  date).  (Name,  residence,  and  description  of  vendor  or  mortgagor) 
has  transferred  by  (bill  of  sale  or  other  instrument),  dated  (date),  (number  of  sha 
to  (name,  residence,  and  description  of  purchaser  or  moi  gagee),  A.  B..  Collector  , 
C.  D.,  Comptroller." 
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During  this  period,  and  until  the  month  of  November.  ISoi.  two  years  after  the 
sale  •  hough  with  ample  opportunity  of  so  doing,  neither 

protested  against  the  sale  nor  took  any  step  for  the  purpose  of  asserting  his 
tin'uing  interest  in  the  ship.     But  at  the  end  of  that  time,  after  the  sums  expended 
on  her  by  Lamont.  and  [136]  other  sums  spent  upon  her  in  alterations  and  repairs 
bv  the  Appellants,  he  arrived  at  Ho    i  .md  for  the  first  time  set  up  his  con- 

tinuing right  to  the  shi]  ling  that  the  same  had  never  been  legally  divested, 

and  i  lings  1  ssession  of  the  ship,  by  instituting  a  cause  of 

d  in  the  Vice-Admiralty  Court. 

The  ■  ints  of  law  insisted  upon  in  the  Court  below  by  the  Respondent,  were:  — 
First  :  that  the  ship  was  not  in  such  a  state  as  to  prevent  any  prudent  owner  from 
having  her  repaired.  Second  :  that  although  several  surveys  were  made  upon  her, 
none  of  the  surveyors  ventured  to  condemn  her  as  irreparable.  Third  :  that  she  was 
subsequently  repaired  by  Lamont.  without  having  had  her  sides  removed,  which  were 
alleged  to  have  been  rotten,  and  after  her  sale  to  Lapraik  and  Chape,  and  prior  to 
the  institutioi.  s  s  .it.  she  was.  without  further  repairs,   sent  to  sea.  and  earned 

a  larg  a  Fourth  :  that  there  were  not  any  debts  at  Ho:  s  -   in  respect 

to  th  :■  which  her  owner  was  liable,  the  charterers,  both  of  whom,  it  was 

alleged  were  then  at  B  _.  being  liable  to  find  all  provisions  and  necessaries 

..bd  to  pay  the  seame:.  -  _  s.  Filth:  that  by  the  American  law. 
although  seamen  had  a  lien  on  the  ship  they  could  not  claim  their  wages  until  the 
voyag  s      'inpleted.  and  that  in  the  present  case,  the  voyag  _ 

Francisco  to  Hong  Kong  and  back,  the  wages  could  not  be  claimc  \  st  the 
ship,  until  the  3  Sixth;  that  no  Ha  - 

ship  could  in  law  sell  a  ship  without  first  having  the  authority  of  his  owner,  when 
it  was  practicable  to  communicate  with  the  owner.  Seventh  :  that  it  was  practicable 
for  *  of  the  [137]  A    stralia  to  have  communicated  with  his  owner  al   3 

Francisco,  four  months  only  being  required  to  communicate  from  Hong  K. 

get  an  answer  back,  and  that  had  a  communication  been  made 

to  her  owner  he  would  have  sent  out  the  requisite  funds.     Eighth:  that  two  of  the 

parties.  Lamont  and  Boss,  the  first  of  whom  purchased  the  ship,  and  the  latter  part 

of  her  stores,   from  the  Master,   were  two  of  the  parties  who  had  surveyed   The 

he  owner,  and  who  by  accepting  the  office  of  surveyors,  had 

elected  not  to  become  purchasers  of  the  ship.     Ninth  :  that  they,  as  such  sum 

and  the  Master  of  the  ship  had  colluded  together  to  enable  the  former  to  get  ] 

sion  of  the  ship  for  a  price  much  below  her  true  value.     Tenth  :  that  Messrs.  Lapraik 

and  Chape,  the  Appellants,  were  cognisant  of  all  these  transactions,  and  had  made 

an  untrue  declaration,  in  order  to  obtain  a  British  register  for  the  ship,  with  a 

view  to  deprive  Ik         .         wner  of  his  right  to  her.     Eleventh:  that  the  ship  was 

still  an  American  ship,  and  that  the  legal  ownership  never  passed  from  the  Respon- 

And  lastly:  that  the  Ship  Registry  Act.  Jth  and  9th  Vict.,  c.  89,  had  never 

:-lied  with.  and.  therefore,  the  sale  to  Lamont  had  never  been  completed. 

and  he  had  no  title  to  sell  to  the  Appellants,  M  ssrs.  Lapraik  and  Chape. 

It  nded  by  the  Appellants,   that  the  original  sale  Master  to 

Lamont  was  a  ma"  dilute  necessity  in  consequence  of  the  heavy  expenses  in- 

curred by  the  ship  while  she  was  waiting  for  repairs,  and  the  inability  of  the  M 

ain  funds  in  a  foreign  port  :  that  all  the  ne      -         steps  were  taken  for  legalizing 
that  sale  under  th<  an  law.  and  that  when  an  application  was  made  for  a 

[138]  British  regis  which  they  contended  was  not  required  until  the  vessel  was 

intended  to  be  useu    5  a  sea-*  ssel,  all  the  facts  were  laid  before  the  autho! 

That  even  if  the  registration  of  the  bill  of  sale  to  La:  U  the 

default  of  Lamont.  the  first  pur..      -  lid  not  affect  the  Appellant's  title:  and  ii 

was   further  insisted,  that  the  laches  of  Burrows  in  not   sooner  bringin_ 
pre  luded  him  from  recovering  from  I  1  purchasers. 

The  material  evidence  taken   in  the  Court   below  bearing  upon   these   points 
I  and  commented  upon  in  the  judgment  of  their  Lordships. 

The  Judge  of  the  Vice-Admiralty  Court  (John  Walter  Huhne.  Esquire)  pronounced 

agai'  praik  and  Chape  on  thi  a      .round,  that  the  bill  of  sale  from 

r  to  Lament  had  not  been  duly  registered,  according  to  the  provisions  of 

the  Statute.  8th  and  9th  Vict.,  c.  SO  (made  applicable  to  for  -Is  by  the  l"2tl. 
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and  13th   Vict.,  o,  29),  and  decreed  possession  of  the  vessel,  or  the  value  th< 
estimated  at  $22,000,  to  Burrows,  as  the  lawful  owner,  with  costs.     The  Court  rLjo 
decreed  thai    Burrows  was  entitled  to  the  earnings  of  tin-  ship  in  tin-  dat.    o] 
return  to  Hun-  Kong,  the  ameliorations  to  be  allowed  againsi  the  $22,000,  and  the 
earnings  of  the  ship,  if  necessary. 

Messrs.  Lapraik  and  Chape  appealed  against  that  part  of  the  sentence  which 
decreed  possession  of  the  ship,  or  her  value,  and  her  earnings,  while  out  of  Burrows' 
possession.  There  was  also  a  cross  appeal  by  Burrows  from  that  pari  of  the  sentence 
which  allowed  Messrs.  Lapraik  and  Chape  by  way  nf  set-off  the  improvements  of  the 
ship  while  nut  of  his  possession. 

[139]  Dr.  Addams,  Q.< '..  and  Mr.  Hannen,  for  the  Appellants.  Messrs.  Lapraik  I 
Chape. — As  the  Court  below  confined  the  question  of  the  illegality  of  the  sale  to  the 
want  of  compliance  with  the  requisites  of  the  Ship  Registry  Act,  8th  and  9th  Vict., 
c.  89,  we  are  willing,  if  the  other  side  consent,  to  narrow  the  argumenl  to  that  single 
point. — [The  Respondent's  Counsel  refused  to  comply  with  the  course  suggested.] — 
It  will  be  necessary,  then,  to  go  into  the  facts  and  points  of  law  taken  in  the  Court 
below.  The  principal  question  is  the  legality  of  the  sale  of  the  ship.  We  submit, 
that  the  sale  by  the  Master  of  the  ship  at  Hong  Kong,  though  without  the  owner's 
authority,  was  fully  justified  under  the  circumstances.  The  ship  was  in  such  a  state 
that  it  could  not  be  repaired  except  at  an  expense  which  would  have  been  ruinous. 
The  Master  was  entirely  without  credit.  No  money  could  be  obtained  upon  bottomry. 
These  tarts,  in  the  absence  of  fraud,  show  such  a  case  of  extreme  necessity  as  justified 
the  Master  selling,  Hayman  v.  Motion  (5  Esp.  54).  No  question  can  be  raised  that 
the  sale  was  not  bona  fide,  and  for  a  good  consideration.  Moreover,  the  laches  of 
the  owner  in  standing  by  so  long  after  notice  of  the  sale  had  reached  him,  must  be 
treated  as  an  acquiescence  in  the  sale  by  the  Master  on  his  behalf.  Long  after  he- 
was  informed  of  the  sale  he  took  no  step  to  set  it  aside  until  a  change  of  the  market 
made  the  vessel  valuable.  The  Register  Acts,  3rd  and  4th  Will.  IV.,  c.  55,  and  the 
8th  and  9th  Vict.,  c.  89,  sees.  37  and  38,  do  not  apply  to  a  case  like  the  present,  where 
the  vendor  is  an  American.  Those  Statutes  relate  only  to  British  subjects,  and  not 
to  foreigners.  [140]  The  sole  ground  relied  upon  by  the  Court  below  to  support 
this  sentence  is,  that  as  the  requisites  enjoined  by  the  Statute  to  register  the  ship 
upon  a  change  of  ownership  had  not  been  complied  with,  the  whole  proceedings  were 
null  and  void.  The  answer  to  this  position  is.  that  as  the  ship  was  used  by  the  first 
purchaser  as  a  hulk,  it  was  not  necessary  upon  a  change  of  ownership  to  register  it. 
therefore,  this  ground  for  the  decree  entirely  fails. 

Mr.  Manisty,  Q.C.,  and  Dr.  Twiss,  Q.C.,  for  the  Respondent,  Burrows. — A  bona  fidt 
sale  by  the  Master  is  not  sufficient.  The  purchaser  must  prove  an  absolute  necessity 
to  justify  the  Master  selling  the  ship  in  a  foreign  port,  without  authority  from  the 
owner.  Tha  sale  was  properly  set  aside,  as  no  necessity  existed  which  by  the  law 
maritime  would  justify  the  Master  in  resorting  to  a  sale.  The  Fanny  and  Elmira 
(1  Edwards,  117),  The  Empress  (Swabey,  10),  Tht  Glasgow  (ib.  1-15).  Tht  Margaret 
Mitchell  (ib.  382).  No  notice  was  given  to  the  owner,  and  the  sale  was  unwarrant- 
ably accelerated. — [Dr.  Lushington:  The  proceedings  in  this  case  are  described  as 
being  a  "  cause  for  possession."  What  jurisdiction  has  the  Vice-Admiralty  Court 
at  Hong  Kong  to  entertain  such  a  suit .'  The  Admiralty  Court  has  jurisdiction  by  the 
Statute,  3rd  and  4th  Vict.,  c.  65,  sec.  4,  but  Vice-Admiralty  Courts  have  no  juris- 
diction under  that  Statute.  It  is  only  given  by  that  Statute  to  the  Admiralty  Curt,  j 
— The  Fanny  and  Elmira  was  a  cause  of  possession  before  the  passing  of  that  Statute. 
Rut  the  principal  point  at  issue  really  is.  whether  the  authority  of  the  Master  to  sell 
[141]  is  to  be  governed  by  the  American  or  the  English  law.  By  the  American  law 
the  Vice-Admiralty  Court  has  undoubted  jurisdiction  in  possessory  suits,  and  also 
by  that  law,  the  Master,  in  virtue  of  his  office,  had  no  power  to  sell  except  when  the 
ship  was  wrecked,  unnavigable,  or  some  like  extreme  necessity.  The  Tiltmi  (5 
Mason's  Amer.  Reps.  465).  The  Sarali  Ann  (2  Sumner's  Amer.  Reps.  215).  Thi 
England  Insuranct  Co.  v.  Tin  Brig  Sarah  Ann  (13  Peter's  Amer.  Reps.  387).  Our  con- 
tention is,  that  there  was  not  such  a  ease  of  positive  necessity  as  justified  the  Master  in 
selling,  and  that  the  onus  lies  upon  the  purchaser  to  establish  such  necessity. — [Lord 
Kingsdown  :  Here  there  are  second  purchasers.  How  far  is  it  to  go?] — The  onus 
is  upon  the  purchaser  in  possession  of  the  ship.  Lamont  was,  from  his  position, 
as  the  surveyor  of  the  ship  and  agent  of  the  owner,  incapacitated  from  becoming  a 
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purchaser:  and.  moreover,  the  sum  lit-  paid  was  an  inadequate  price.  The  Appel- 
lants who  bought  the  ship  from  bim  had  constructive  notice  of  his  defective  title  in 
the  ship.  But  the  Respondent's  case  is  still  stronger  from  the  fact  thai  the  ship  was 
not  registered  as  required  by  the  Statute.  8th  and  9th  Vict.,  c.  89,  sec.  37.  the  pro- 
visions of  which  are  extended  to  fori  g]  ressels  by  Statute.  12th  and  13th  Viet.. 
c.  29.  That  was  a  defect  fatal  to  the  title,  and  the  second  purchasers  are  affected 
by  it. 

Their  Lordships'  judgment  v.  as  now  delivered  by 

The  Right  Hon.  Dr.  Lushington  (July  19,  1859). — This  suit  wa-  commenced  in 
the  Vice-Admiralty  Court  of  Hong  Kong.  The  parties  to  the  suit  are  [142]  Burrow  s  of 
San  Francisco,  the  original  possessor  of  the  vessel  in  1S52.  and  two  gentlemen  of  the 
names  of  Lapraik  and  Chape,  the  purchasers  of  this  vessel  from  Lamont.  who  had 
purchased  it  of  the  Master  in  the  month  of  November  1^52.  in  Hon-   Kong.     The 

_.irion  has  been  extended  to  a  great  length,  and  there  is  very  much  irrelevant 
matter  to  lie  found  in  the  co  these  proceedings. 

In  the  month  of  January.  IS56,  the  suit  came  to  a  conclusion.  The  learned 
■  pronounced  against  the  present  Appellants,  on  the  ground  of  the  bill  of  sale 
from  the  Master  of  the  ship  to  Lamont  not  having  been  duly  registered  according 
to  the  provisions  of  the  Statute.  8th  and  9th  Vict.,  c.  89,  and  for  the  original  pro- 
prietor of  the  ship  as  the  lawful  owner  and  proprietor  thereof,  with  costs,  and 
decreed  possession  of  the  vessel  to  the  promovent,  or  the  value  thereof,  estimated  at 
22,000  dollars,  the  promovent  to  he  entitled  to  the  earnings  of  the  ship  to  date  of 
her  return  to  Hong  Kong. 

It  appears  that  an  appeal  was  then  asserted,  and  the  Judge  decreed  bail  to  be 
put  in  for  the  sum  of  "22.000  dollars,  with  interest  at  7  per  cent,  per  annum  in  the 
event  of  the  appeal  being  dismissed.  Tire  ameliorations  to  be  allowed  against  the 
22.000  dollars  and  the  earnings  of  the  ship,  if  necessary. 

Subsequently,  on  the  17th  of  January.  1^56.  the  advocate  of  the  Respoudein 
moved  the  Court  to  amend  the  decree,  and  the  decree  was  accordingly  amended  in  the 
following  manner: — the  Judge  confirmed  the  decree,  and  directed  the  insertion  of 
the  words.  "  and  dec-reed  possession  of  the  vessel  to  the  promovent,  or  the  value 
thereof,  estimated  at  22. Odd  dollars,  the  promovent  to  lie  entitled  to  the  earnings 
[143]  of  the  ship  to  date  of  her  return  to  Hong  Kong.''  immediately  after  the  word 
"  costs:"  and  the  insertion  of  the  words,  "  at  seven  per  cent,  per  annum."  after  the 
word  "  interest  ;"  and  the  addition  of  the  words  "  if  necessary."  at  the  end  of  the 
interlocutory  decree.     And  he  further  decreed  the  costs  to  be  costs  in  the  cause. 

This  is  the  decree  which  is  appealed  from  on  behalf  of  the  parties  who  purchased 
this  vessel  from  Lamont,  the  original  purchaser  of  it  from  the  Master  :  and  the 
question  for  the  decision  of  their  Lordships  is.  whether  this  decree  can  be  main- 
tained, or  whether  it  ought  not  to  be  reversed,  and,  if  reversed,  in  what  manner. 

With  respect  to  the  reason  assigned  in  the  decree,  it  is  manifest  that  the  decree 
cannot  be  sustained  on  any  such  reason,  because  it  is  of  no  consequence  to  the 
present  question,  in  this  case,  whether  the  Statutes  were  complied  with  or  not.  The 
true  question,  and  the  only  question,  upon  the  present  occasion,  is.  whether  the 
purchase,  originally  made  by  Lamont  from  the  Master  of  this  vessel,  under  the 
circu  -  hereafter  to  be  noticed,  can  or  cannot  be  maintained.     It  is  impossible 

that  the  purchasers  from  Lamont  can  be  affected  by  Lamont  not  thinking  r 
to  register  the  vessel  according  to  the  provisions  of  the  Registry  Acts.     The  question 
reallv  comes  to  this,  was  the  sale  to  Lamont  a  valid  sale,  considering  all  the  circtim 
■  liich   are  detailed   in  these  proceedings 

With  respect  to  the  law  upon  this  point,  it  does  not  appear  to  be  y  that  we 

should  occupy  any  time  in  stating  it.  because  we  apprehend  that  there  is  no  lo 
anv  dispute  as  to  what  the  law  reallv  is.  The  [144]  whole  of  the  authorities  are  to 
be  found,  together  with  the  exposition  of  the  law  itself,  in  Abbott's  book  on  Shipping. 
It  would,  therefore,  be  a  pure  waste  of  time  if  we  were  to  attempt  to  go  into  anv 
particular  Btatement  of  the  cases  or  of  the  law.  The  law.  as  we  conceive  it  to  be 
settled,  is  this — that  there  must  Ik-  a  necessity  for  the  sale  :  that  when  the  Master  has 
Uthority  from  his  owner  to  sell,  the  Master  is  not  at  liberty  to  sell  merely 
because  he  deems  it  to  be  advantageous  to  his  owner,  but  that  there  must  lie  no 
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for  the  sale.      I  ssity  which  the  law  contemplates  is  not  an  absolute  im] 

bility  of  getting  the  vessel  repaired  :  but  if  the  ship  cannot  In-  >ent  upon  her  va 
without  repairs,  and  if  the  repairs  cannot  be  done  except  at  so  great  and  so  cei 
.1  1"--  thai  d  i  prudent  man  would  venture  to  encounter  it.  that  constitutes  a  cat 
necessity.     We  should  be  exceedingly   reluctant   to   relax  the  law  upon  this  head, 
because  it  is  of  great  importance  that  Masters  of  ships  should  not  divest  their  owners 
of  their  interest  in  those  ships  without  due  authority,  except  they  arc  strictly  justified 
by  thi  -  ty  of  the  - 

Much  has  ~.i id  with  regard  to  the  onus  probanda,,  and  their  Lordships  are 

disposed  to  agree  that  the  onus  probandi  undoubtedly  lies  upon  the  original  purchaser 
from  the  Master.     Hut  how  far  that  onus  proband*  extends  in  the  case  ol 
purchaser,  and  what  effect  lapse  of  time  has  upon  that  question,  is  a  difficult  matter  : 
which  must  depend  on  all  the  circumstances  of  the  ease. 

The  history  of  this  case  is  as  follows,  having  regard  especially  to  the  condw 
the  parties  at  the  time  of  the  transaction.     There  were  many  actors:  [145]  there 
was  the  original  owner  :  there  were  the  consignees  of  the  ship  :  the  consigi 

irgo;  the  charterers:  the  surveyors,  the  first  purchaser  and  the  subsequent  pur- 
chasers, the  present  Appellants:  and  we  must  look  to  see  what  was  their  conduct 
just  antecedent  to  the  time  of  the  sale  to  Lamont. 

The  vessel  was  purchased  in  San  Francisco  on  the  2nd  of  April,  1852.  for  the 
price  of  1000  dollars.  It  is  alleged  on  behalf  of  Burrows,  that  that  was  not  its  real 
value,  but  that  the  real  value  was  larger,  and  that  that  small  sum  was  uivec  by 
reason  of  the  risk  of  recovei      \  ship  from  the  dangerous  position  in  which  she 

was  lying  at  the  time  she  was  sold. 

We  do  not  think  it  necessary  to  examine  this  point  very  minutely.  It  is  possible, 
and  it  may  be  taken  for  granted,  that  she  was  of  greater  value  than  the  sum  of  1000 
dollars,  and  that  that  sum  was  accepted  in  consideration  of  the  delay,  trouble,  and 
risk  of  bringing  her  in  from  the  place  where  she  lay  to  a  place  of  safety.  It  appears 
that  certain  repairs  were  done  to  her.  Burrows  states  that  the  repairs  done, 
amounted  to  nearly  5000  dollars.  There  is  not  very  satisfactory  proof  of  this  :  in 
fact,  the  statement  rests  only  upon  his  own  evidence.  But  taking  it  for  grant  ;d  thai 
dollars  were  expended,  that,  added  to  the  1000  dollars,  the  original  juice,  and 
— adding  something  also  for  the  risk  of  bringing  the  vessel  iuro  a  dace  of  safety, 
might  make  the  value  of  the  ship  amount  to  somewhere  about  T'lOO  dollars. 

Under  these  circumstances,  the  sale  to  Burrows  having  taken  place  on  the  2nd  of 
April.  1  852,  on  the  22nd  of  that  month  he  charters  the  vessel  to  two  gen-[146]-tlenien. 
for  the  purpose  of  carrying  a  cargo  to  Hong  Kong.  Certainly  the  charter-party 
is  somewhat  extraordinary  in  its  contents.  Burrows  agrees  to  keep  the  ship,  her  hull, 
spars,  and  so  on.  in  good  condition  tor  the  vovage.  On  the  other  hand,  the  charterers 
to  victual,  officer  and  man  the  ship,  and  to  pay  all  bills  and  port  charges.  Then 
again  the  ship  is  valued,  and  the  value  is  stated  to  be  16.000  dollars. 

Now,  I  must  confess  that,  looking  at  all  the  proceedings  in  this  case,  it  is  very 
difficult  to  understand  how  the  ship  could  possibly  be  fairly  valued  at  anvthing 
like  that  price.  It  is  difficult  to  comprehend  it  for  this  obvious  reason,  that  taking 
Burrows'  own  valuation,  his  own  statement  of  the  value,  it  would  be  worth  but 
7000  dollars.  But  he  notwithstanding  stipulates,  that  it  shall  be  valued  at  16.000 
dollars,  and  that  he  shall  receive  the  premium  of  insurance  upon  his  vessel  to  Hong 
Kong,  and  back  to  San  Francisco.  He.  however,  does  not  insure  the  vessel.  There 
are  also  certain  other  stipulations. 

Then  we  come  to  the  agreement  to  pay  for  the  hire  of  this  vessel.  It  is  the  sum 
of  500  dollars  a  month,  to  commence  on  the  22nd  of  April.  1852,  and  if  aiiv  monev 
is  required  for  the  expenses  on  the  ship,  which  the  party  of  the  first  part  is  to  pav. 
in  that  case  the  parties  of  the  second  part,  one  of  whom.  Schultz,  is  to  accompany 
the  ship  as  passenger,  are  to  supply  the  Captain  with  sufficient  funds  to  enable 
him  to  disburse  the  expenditure,  which  amounts  are  to  be  deducted  from  the  pay- 
ments of  500  dollars  per  month. 

Now.  it  may  be  expedient,  in  order  to  avoid  refer-[147]-ence  to  this  charter- 
party  again,  here  to  observe,  that  if  the  repairs  at  Hong  Kong  amounted  to  any- 
thing like  the  sum  which  has  been  stated  by  the  various  surveyors  who  surveyed  the 
vessel  upon  the  present  occasion,  it  is  very  difficult  to  say  that  Schultz  would  have 
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advanced  the  amount  of  8000  dollars,  his  only  security  being  to  deduct  the  pay- 
ment of  500  dollars  per  month,  which,  taking  the  voyage  at  its  extreme  length,  that 
king   it   to  last   six  months,   would  be  3000  dollars.     The   repairs   are   in  no 
instance  estimated  at  less  than  from  5000  to  10,000  dollars.     However,  the  \    - 
under  this  charter-party  reaches  Hong  Kong  on  the  30th  of  June  in  that  year  (18;  - 
and,  it  appears,  that  as  soon  as  she  arrived,  preparations  were  immediately  ms 
reload  her,  in  order  that  she  might  be  fitted  to  proceed  upon  her  return  voyage. 

As  far  as  we  are  able  to  make  cut  from  an  examination  of  these   papers,   it 
-     hat  a  leak  was  discovered  in  the  vessel  some  time  anterior  to  the   . 
of  August,  because  there  was  a  survey  of  her  which  has  not  been  noticed  in  the  argu- 
ment, bearing  date  on  the  20th  of  August.  1.^52.     It  was  to  the  following  effect: — - 
"We,   at  the  reques  I     ptain  Daggett,   this   day.  proceeded   alongside  of  the 

American  ship  Rob  Roy  to  examine,  as  far  as  possible,  the  condition  of  the  caulking 
under  the  copper.  We  found  the  ship  careened  over  several  streaks,  and  a  number 
of  sheets  of  copper  were  removed.  We  examined  the  caulking,  and  found  the  seams 
very  loose,  particularly  in  the  butts,  and  we  do  not  consider  the  vessel  in  a  fit  state 
to  proceed  to  sea.  We  recommend  the  entire  bottom  to  be  stripped,  caulked, 
and  re-coppered,  and  we  further  recommend  a  portion  [148]  of  the  sheathing 
on  the  bends  to  be  removed,  that  the  condition  of  the  seams  underneath  nu  i 
ascertained." 

The  object  of  the  present  investigation  is  to  discover,  as  far  as  we  can.  the  state 
of  th<        -  lie  amount  of  repairs  necessary  to  be  done,  and  what  it  was  right  and 

expedient,  according  to  law.  that  the  Master,  and  those  who  acted  on  behalf  of  the 
ship  jrnees  of  the  ship.  Messrs.  Williams.  Anthon,  and  Co..  should  do  under 

the  circumstai 

The  next  step,  as  far  as  we  are  able  to  trace,  is  the  employment  of  other  surveyors. 
The  survey  was  made  by  Drinker,  who  was  Lloyd's  agent  :  by  Pedder.  the  harbour- 

-  r,  and  by  Ross,  a  shipwright,  who  was  the  purchaser  of  part  of  the  stores  of 
this  vessel,  and  by  Lamont.  who  was  also  a  shipwright,  and  who  subsequently  pur- 
chased the  hull  of  the  vessel  for  himself.     With  regard  to  this  survey,  no  objection 

ses  to  the  testimony  either  of  Drinker  or  Pedder.  for  it  is  impossible  for  two 
persons  (judging,  of  course,  from  the  situations  they  oceupyi  to  be  more  properly 
competent  to  make  a  survey  of  this  description  than  the  agent  of  Lloyd's  and  the 
harbour-master  of  Hong  Kong.  These  two  gentlemen  made  a  survey,  and  they 
say,  "that  the  vessel  is  leaking  at  light-ballast  trim:  the  bends  are  defective:  she 
requires  stripping,  caulking,  and  re-coppering,"  and  so  forth.  They  say  that. 
"  as  far  as  can  be  seen  on  deck,  all  appears  to  be  in  order,  except  the  windlass,  which 
will  have  to  be  replaced  by  a  new  one  :  but,  before  commencing  any  repairs,  we 
recommend  the  vessel  should  be  opened  inside  and  outside  to  examine  the  state 
of  the  timbers.''     This  survey  is  dated  the  9th  of  September,   1  - 

[149]  On  the  11th  of  September  a  further  survey  is  made.  The  vessel  seems  then 
to  have  been  examined  more  minutely,  and  the  rep>ort  is.  "  that,  upon  a  careful 
examination  of  her  frame  and  planking,  we  observe  the  timbers  about  the  bends 
to  be  considerably  decayed,  some  more  than  others,  but  not  all  in  a  bad  state." 
Then,  they  state  that  her  outside  planking,  extending  9  feet  6  inches  from  the  copper 
to  the  white  paint  on  both  sides,  is  unsound,  and  must  lie  replaced  before  the  - 

can    S  ....        an   7000  or   vn lollars.      This 

-  signed  by  Pedder.  the  harbour-master,  and  by  Lamont  and  1!     - 

The  next  survey  in  point  of  date  is  the  one  of  the   14th  of  September.    1- 
This     •  it  that  is  made  by  Drinker  alone,  and  it  is  important  because  this 

report  is  afterwards  taken  into  reconsideration  by  him.  and  he  corrects  his  opinion 
on  a  subsequent   survey.     He  states.  "  that  generally  the  timbers  are  sound,  with 
here  and  there  one  decayed.     Before  the  ship  can  be  considered  a  good  insurable 
risk  she  will  require  new  bends:  the  present   ones  are    1-iuch  yellow  pine."  at 
on.     "  I  think,  with  thoroughly  caulking  the  bottom,  and  new-copperimr  the  v 
she  will  be  all  S    D  Francisco  with  a  description  of  cargo  not  liable 

3  :ii  Francisco,  she  can  be  sent  to  an  Atlantic  port, 
where  the  necessary  repairs  can  be  made  at  one-third  the  expense  they  would  cost 
here,  and.  •  I  can  at  prea  D.1  see,  I  ci  naider  the  vessel  worth  such  repairs.     It 

is  impossible  at  present  to  judge  of  the  condition  of  her  bottom." 
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Now,  it  seems  thai  Drinker  was  required  to  make  [150]  a  further  examination 
at  the  requesl  of  Messrs.  Williams.  Anthon  and  Co.,  and  that  be  was  accompanied 
by  Captain  Daggett,  in  order  to  ascertain,  as  nearly  as  possible,  what  t In-  estu 
would  he  of  the  expense  necessary  t ■  >  pul   the  ship  in  such  a  condition  as  would 
enahle  her  to  reach  San  Francisco.     He  makes  a  further  report,  dated  the   I 

October.   L852.     He  says.  "I   find  thai   the  amount    required  would  be  over  51 

dollars,  and.  then,  the  vessel  would  not  be  insurable,  and  I  consider  such  amount 
laid  nut  on  the  vessel  would  be  a  useless  and  unwarrantable  expenditure,  as.  on  her 
arrival  in  America,  she  would  require  entirely  new  bends,  and  the  defective 
timbers  removed.  On  inspecting  such  part  of  the  bottom  under  the  copper  as  has 
been  exposed  to  view.  I  consider,  from  the  bad  state  of  the  copper,  the  condition  of 
the  caulkiiiLr.  and  the  vessel  having  Leaked  badly  on  the  voyage  over  without 
experiencing  any  had  weather,  that  the  vessel  was  not  insurable  or  seaworthy  when 
she  left  San  Francisco.  -My  present  knowledge  of  the  vessel,  and  the  heavy  estimate 
for  the  repairs,  annul  my  report  of  the  14th  ultimo." 

Presuming  that  report  to  he  consistent  with  the  truth,  we  are  of  opinion,  that 
•s  a  very  long  way  to  show,  that   the  repairing  of  this  it  an 

expense  would  have  been  a  most  tmadvisable  measure,  even  upon  the  assumption 
that  adequate  funds  could  be  obtained.  It  appears  that  two  tenders  were  made, 
v  Floss,  and  another  by  Lauiont  :  they  differ  only  very  slightly  in  respect  to 
the  amount,  5200  dollars  and  5300  dollars.  For  this  sum  of  money  they  w-ould 
havj  undertaken  to  strip  off  the  old  copper,  caulk  the  bottom,  and  re-copper, 
finding  pitch,  tar,  and  so  on.  It  has  been  contended  that  [151]  they  would  have 
found  copper  for  the  sum  mentioned.  We  think  that  they  undertook  to  do  no  such 
thing. 

In  this  state  of  things,  let  us  see  what  is  the  conduct  of  the  parties  interested  in 
this  ship.  First,  we  have  a  letter  bearing  date  the  16th  of  September,  stating  the 
discovery  of  the  leak.  It  is  a  letter  written  by  Williams,  Anthon  and  Co..  to 
Burrows,  and  it  is  not  an  unimportant  letter,  as  it  gives  him  the  first  information 
of  the  state  and  condition  of  his  vessel.  It  states.  "  Since  the  date  of  our  last 
respects,  we  have  been  much  occupied  in  caring  for  the  business  of  your  vessel. 
Captain  Daggett  informs  us  that  he  has  written  to  you  fully  upon  the  subject,  and, 
doubtless,  advises  you  that  when  nearly  loaded  his  vessel  began  to  leak;  the  sur- 
veyor ordered  some  of  the  copper  to  be  removed,  and  has  since  given  orders  to 
discharge,  and  recommended  the  most  expensive  repairs.  To  this  latter  we  would 
not  advise  Captain  Daggett  to  consent,  as,  from  the  rough  outlines,  the  repairs 
would  far  exceed  the  value  of  the  ship  when  so  repaired."  Then,  they  express  a  hope 
that  with -slight  repairs  it  might  serve  the  purposes  of  parties  disposed  to  ship 
without  insurance,  and  also  lie  a  suitable  conveyance  for  passengers  back  to  San 
Francisco. 

This  information  in  the  course  of  post  must  have  reached  Burrows  in  two 
months  or  ten  weeks,  or  thereabouts.  But  the  evidence  to  which  I  particularly 
wish  to  refer  is  as  to  what  was  done  by  the  charterers  upon  this  occasion.  I  am  now- 
speaking  of  what  was  done  by  one  of  the  charterers  as  if  it  were  done  by  both.  I 
believe  the  other  gentleman  does  not  appear  to  have  taken  any  part  at  this  time: 
[152]  but  there  is  a  letter  from  Schultz,  one  of  the  charterers,  bearing  date  the 
23rd  September.  1852,  in  jvhich  he  says: — "  I  have,  therefore,  now  to  inform  you, 
having  become  satisfied,  from  the  surveys  held  upon  that  vessel  by  two  respectable 
shipwrights,  Lamont  and  Ross,  residents  here,  and  also  from  other  competent 
authorities,  that  as  The  Rob  Roy  cannot  be  repaired  under  an  expense  of  from 
7000  to  8000  dollars,  and  that  the  value  of  the  vessel  when  repaired  would  not  be 
more  than  5000  dollars,  and  not  even  then  being  insurable.  I  must  decline  taking 
upon  myself  the  expense  of  any  repairs  whatever." 

Therefore,  this  is  evidence  to  show,  and  indeed  the  whole  letter  (some  parts  of 
■which  I  will  presently  refer  to)  shows,  that  Schultz  was  determined,  as  far  as  he 
was  concerned,  to  avoid  being  responsible  for  these  repairs,  and  not  to  advance 
any  part  of  the  money.  For  that  purpose,  he  says,  moreover: — "  The  first  part  of 
the  charter-party  would  release  the  charterers  from  any  liability  to  the  owner, 
inasmuch  as  he  (the  owner)  is  therein-  bound  to  keep  the  hull,  spars,  sails,  etc.,  in 
good  order."  and  so  on.     Further  on  he  says:    "Besides,   as  the  charterers  have 
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already  disbursed  a  sum  of  5000  dollars  in  various  expenses  appertaining  to  the 
vessel,  and  if  you  add  8000  dollars  more,  the  estimated  amount  of  repairs,  you  have 
a  total  of  13,000  dollars.  I  would  put  the  question  to  you.  how  are  the  charterers 
to  get  back  this  large  amount,  following  the  words  of  the  charter-party,  to  be 
deducted  from  the  said  payment  of  500  dollars  a-month?  "  Then  he  says:  "  \\  ith 
regard  to  the  claim  for  ship's  expenses  now  made  upon  the  charterers,  amounting  to 
2660  dollars,  I  shall  lie  [153]  happy  to  meet  you  in  a  fair  and  upright  manner," 
for  the  purpose  of  getting  it  decided  by  arbitration. 

Now,  here  is  an  additional  difficulty  in  the  way  of  getting  the  repairs  done. 
even  if  it  were  advisable  that  they  should  be  done.  But  that  is  not  the  only 
difficulty:  there  are  others  in  the  case,  because  Lubeck.  who  was  the  consignee  "t 
the  cargo,  and  the  shipper  of  half  the  cargo,  himself  takes  measures  in  order  to 
release  himself  from  any  responsibility  in  consequence  of  the  state  and  condition 
of  the  ship.  There  is  a  letter  which  has  been  endeavoured  to  be  made  evidence 
in  tli  -  •  written  by  Lubeck  in  the  month  of  September.  1854.  Now.  beyond 
all  doubt  and  question,  that  letter  itself  was  no  evidence  in  the  case  at  all.  How- 
ever, it  was  allowed  to  be  read,  and  I  will  briefly  notice  what  the  contents  of  that 
letter  amount  to,  namely,  that  the  vessel  might  have  been  loaded  with  a  certain 
description  of  cargo,  and  that  he,  Lubeck.  was  prepared  to  advance  3000  dollars  for 
fitting  the  ship. 

Let  us  consider  how  that  letter  consorts  with  the  conduct  of  Lubeck  on  the 
present  occasion.  There  is  a  letter  dated  "  Hong  Kong.  August  25th.  1852."  It  is 
addressed  to  Captain  Daggett  by  the  charterers.  They  state  that  the  vessel  is 
unfit  to  go  to  sea.  and  that  they  shall  look  to  Captain  Daggett  for  the  exi 
incident  to  any  delay  caused  by  his  withholding  the  goods  on  board  from  their 
respective  owners. 

Then  there  is  a  letter  written  by  Moresby,  who  appears  to  have  been  the  legal 
agent  of  Lubeck.  the  shipper  of  part  of  the  goods.  It  is  addressed  to  Captain 
Daggett,  and  dated  the  26th  of  August,  1852.  and  it  says:  "Mr.  Lubeck  informs 
me  that  you  re-[154]-fuse  to  return  the  goods  shipped  on  board  Tlu  Rob  Re;/  into 
the  cargo-boat  sent  alongside  for  that  purpose:  and  as  he  considers  the  goods,  in  con- 
sequence of  the  leaky  state  of  the  vessel,  will  be  considerably  damaged  unless 
immediately  removed.  J  give  you  notice  of  my  intention  of  immediately  coninieneinir 
legal  proceedings  against  you  for  the  recovery  of  the  goods,  and  all  damages  and 
expenses  consequent  upon  your  refusal." 

That  was  the  situation  in  which  Captain  Dacrgett  was  at  that  time.  He  had  no 
credit  whatever  with  Williams.  Anthon  and  Co.,  for  any  expenses  lie  might  incur. 
His  owner  had  not  given  him  any  credit  of  any  kind  with  any  one.  unless  it  can  be 
said  that  there  was  credit  with  the  charterers  to  advance  him  monies  upon  the 
terms  of  their  being  reimbursed  out  of  the  500  dollars  per  month. 

But  now  comes  the  protest  of  Lubeck,  of  the  28th  of  August.  1852.     This  protest 
sets  forth  the  entire  unworthiness  of  the  vessel,   and  demands  to  have  the   _ 
landed,  and  so  forth,  and  states  that  Captain  Daggetl  refused  to  do  this  :  he  protests 
against  the  refusal,  and  against  being  liable  for  any  losses  which  might  occur  in 
consequence. 

Considering  this  evidence  (without  entering  minutely  into  the  oral  evidence 
produced),  it  certainly  appears  to  us  that  it  L'oes  very  far  to  establish  that  the  ' 
was  in  such  a  state  and  condition  that  it  would  lie  contrary  to  all  prudence  to  have 
repaired  the  vessel  at  the  enormous  expense  which  must  necessarily  have  been  in- 
curred :  but  it  has  been  said  that  the  repairs  recommended,  especially  the  important 
repairs  in  the  planking,  not  having  been  actually  done,  there  is  re.  •  ispect 

that  those  [155]  surveys  were  not  made  in  good  faith,  and  are  not  to  lie  relied  on. 
But  the  question  which  we  are  seeking  to  elucidate  is  this:  What  was  31    te  and 

condition  of  the  vessel  itself.'  Not  whether  any  particular  repairs  were  indispens- 
able to  be  done  or  not.  True  it  is  that  the  repairs  with  i  planking, 
tated  in  the  communication  of  the  surveyor,  were  not  all  done:  true  it  is  that 
thev  were  only  dune  in  part:  but  what  must  -i  the  condition  of  the  I 
when  it  i-  distinctly  proved  by  the  evidence,  thai  17,600  dollars  were 
upon  her  by  Lamont.  the  purchaser,  in  order  to  enable  her  to  go  to  sea?  Can  it 
be  contended  for  a  single  moment  that,  looking  at  the  state  and  condition  of  the 

a 


LAPRAIK   V.   BURROWS — AUSTRALIA  (THE)  [1859]       XIII  MOORE,  156 

!.  and  also  at  the  state  in  which  the  market  for  shipping  was  at  that  period, 
Messrs    Williams.  Antlmii    and  Co.,  would  have  been   justified   in   sanctioning 
expense  of  thai  descripi 

There  has  been  some  argument  with  regard  to  advertisements  for  the  purpose 
of  obtaining  advances  on  bottomry.  Now,  looking  at  the  whole  of  the  evidence  in 
this  ease,  and  judging  also  by  past  experience,  we  think  that  it  would  have  been 
exceedingly  difficult  indeed  to  have  obtained  any  money  on  bottomry  at  all  in  il 

:  for  we  believe  the  evidence  to  be  perfectly  true  that  it  very  seldom,  if  ever, 
happens  that  any  money  is  advanced  upon  bottomry  there,  save  by  the  col 
the  cargo,  who  advance  it  on  account  of  their  large  profits.  In  all  these  i  ases  we 
must  take  into  consideration  the  circumstances  ol"  the  locality,  and  the  condition  of 
society  in  the  place  where  the  transaction  occurs;  and  we  cannot  entertain  any 
doubt  that  at  Hong  Kong  it  would  have  been  quite  impossible  to  have  [156]  obtained 
the  large  amount  required  for  the  repair  of  the  vessel,  on  bottomry. 

Another  objection  that  has  been  made  was.  that  the  sale  of  the  vessel  was 
accelerated,  ami  that  it  ought  not  to  have  been  accelerated.  That  we  think  has  been 
most  satisfactorily  answered,  because  the  expenses  that  were  being  incurred  by 
keeping  the  ship  were  very  large  :  for  without  the  payment  of  their  wages,  the  crew 
could  not  be  discharged.  Whether  the  fact  as  to  the  wages  be  as  represented  by  the 
owner,  or  whether  it  lie  as  represented  on  the  other  side  by  the  Master,  the  expenses 
were  every  day  augmenting  to  a  very  great  extent.  So  far  as  we  can  jud:_re.  Captain 
1  s  gett  appears  to  have  acted  for  the  interests  of  the  owner  in  accelerating  the  sale. 
instead  of  allowing  it  to  be  protracted,  the  consequence  of  which  would  have  been 
the  incurring  of  large  additional  expenses. 

Then  comes  another  objection,  that  the  purchasers  were  surveyors.  We  should 
be  very  sorry  to  lay  down  any  doctrine  which  should  in  any  degree  weaken  the 
authority  of  Lord  Ellenborough  in  the  case  of  Hayman  v.  Molton  i3  Esp.  62  .  which 
has  been  cited.  Xo  doubt  it  is  most  desirable  that  the  purchasers  upon  all  these 
occasions  should  be  persons  wholly  unconnected  with  the  ship  itself,  and  wholly  un- 
connected with  any  of  the  proceedings  with  respect  to  the  survey  or  otherwise.  But 
then  we  must  bear  in  mind  the  state  and  condition  of  the  place  where  the  Trans- 
action occurred  :  and  if  we  were  to  lay  down  the  doctrine  that  at  Hong  Kong,  this 
ship  should  only  be  sold  to  somebody  other  than  Lamont  or  Ross,  we  might  just  as 
well  say  that  the  ship  should  not  be  sold  at  all :  because  it  appears  upon  the  evidence 
in  [157]  this  case,  that  those  were  the  only  two  shipwrights  in  the  place,  except  one 
other  person  who  is  said  to  have  had  very  little  or  no  business:  those  two  persons 
were  the  only  two  purchasers  that  could  be  procured,  and  if  they  were  rejected, 
there  was  the  strongest  possible  probability  that  the  vessel  would  have  lain  there 
to  rot. 

The  expenses  in  that  part  of  the  world  are  very  large.  On  looking  at  the  evi- 
dence that  has  been  given  by  the  purchaser.  Lamont,  upon  the  present  occasion, 
it  will  be  seen  that  very  large  expenses  are  daily  incurred  by  any  ship  lying  there, 
independently  of  the  amount  of  the  wages.  Therefore,  we  cannot  think  that  that  cir- 
cumstance ought  to  vitiate  the  sale  in  this  case. 

Then  it  was  said  that  Burrows  might  have  been  written  to.  and  that  an  answer 
might  have  been  had  from  him.  That  argument  wholly  fails,  because,  supposing  the 
answer  to  be  obtained  in  the  smallest  possible  space  of  time,  say  in  four  months. 
the  expenses  during  that  period,  it  is  obvious,  would  eat  up  the  whole  value  of  the 
ship  :  and  it  was  impossible  to  have  waited  that  period  of  time,  without  the  ship 
deteriorating  to  a  very  great  extent  in  value,  as  well  as  incurring  the  arreat  expi 
which  have  been  stated. 

Another  word  as  to  the  conduct  of  Burrows,  the  original  owner.  In  all  these 
eases  we  think  it  is  the  duty  of  the  individual  who  has  been  divested  of  his  pro- 
perty by  means  of  the  act  of  his  own  Master,  and  who  disapproves  of  that  act.  and 
considers  his  property  to  have  been  sacrificed,  to  act  with  the  greatest  possible 
promptitude  in  demanding  that  justice  should  be  done  to  him  (and  for  verv  plain 
and  obvious  rea-[158]-sons),  because  the  greatest  injustice  might  be  done  to  the 
purchasers  of  vessels  so  circumstanced,  unless  means  of  enforcing  the  rights  of  the 
original  owner  are  taken  at  an  early  period.  For  instance,  in  this  present  case, 
this  is  not  the  purchase  of  Lamont.  but  a  purchase  fourteen  months  after  the  first 
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sale  bv  two  gentlemen  who  reside  in  Hong  Kong.     They  might  Lave  sold  the  ship 

a^ain,  so  that  there  might  have  been  transfer  after  transfer,  until  at  last  it  would 
have  beet,  scarcely  practicable  tor  the  last  purchaser  to  have  ascertained  all  the 
circun  -  -  under  which  the  ship  was  originally  sold  by  the  Master.     Now.  has 

Burrows  followed  this  course?  The  precise  time  when  he  was  informed  of  the  sale 
not,  1  think,  distinctly  appear  upon  these  proceedings;  but  in  the  month  of 
May,  1852,  he  sent  his  sou  iu  another  vessel  to  this  port  of  Hong  Kong,  and  he  must 
have  been  apprised  of  these  proceedings,  and  he  must  have  had  an  opportunity  of 
instructing  his  son  to  assert  his  right  at  a  much  earlier  period  than  the  month  of 
November.  1854,  the  time  when  he  institutes  this  suit. 

Now.  it  is  very  true  that  delay  may  not  destroy  the  right  of  a  party  to  institute 
a  suit  :  but  when"  unnecessary  delay  arises,  and  when  injury  to  others  may  result 
from  that  delay,  that  delay  may  import  acquiescence  in  the  sale  :  and  if  there  be 
acquiescence  in  the  sale.  then,  according  to  all  the  authorities,  however  unauthorized 
the  sale  might  have  been  at    its  encement,  it  is  then  ratified  by  the  act  of  the 

owner  himself.  There  is  a  letter  dated  March  the  29th,  which  is  of  considerable 
importance  with  regard  to  this  part  of  the  ease.  This  letter  has  been  very  much 
commented  upon  by  the  [159]  Counsel  on  both  sides.  It  is  not  necessary  to  say  that 
it  amounts  to  a  declaration  of  acquiescence  or  to  ratification  :  but  it  clearly  amounts 
to  this:  that  after  being  fully  informed  of  all  the  circui  relating  to  the  sale 

of  this  ship,  he  adopts  no  measures  for  asserting  his  rights  at  the  earliest  period  that 
the  circumstances  allowed.  It  cannot  be  said  that  he  being  resident  at  San  Fran- 
therefore,  had  no  means  to  assert  his  rights.  It  would  have  been  very  easy 
for  him  to  have  asserted  them  through  the  medium  of  his  son  :  it  would  have  been 
very  easv  for  him  to  have  asserted  them  through  the  medium  of  his  correspondent 
at  Hong  Kong  :  but  he  takes  no  step  of  this  description,  until  when?  Until  the  whole 
state  of  things  had  undergone  a  perfect  and  entire  change,  and  instead  of  the  market 
for  shipping  being,  as  it  had  been,  exceedingly  dull  and  inauspicious  to  the  ship- 
owners, it  rose  to  a  state  of  the  greatest  activity,  and  that  in  consequence  of  the 
accidental  circumstance  of  there  being  a  large  passenger  traffic  carried  on  from 
China  to  San  Francisco;  and  then,  when  this  vessel  had  been  improved  to  the  extent 
of  17.600  dollars,  and  also  an  additional  sum  expended  on  the  part  of  the  purch 
v.  that  she  was  worth  22.000  or  23,000  dollars:  then  he  thinks  it  expedient  to  come 
forward  and  demand  restitution  of  his  vessel,  and  her  earnings  subsequently  to 
the  sale. 

Their  Lordships  are  of  opinion,  that  in  this  case  the  entire  destitution  of  this 
sfactorily  proved:  that  she  was  so  damaged  that  the  repairs  which 
would  have  been  indispensably  necessary  in  order  to  enable  her  to  convey  a  cargo, 
would  have  much  exceeded  her  value:  and  that  even  if  that  had  not  been  the  case. 
the  money  necessary  for  the  repairs  [160]  could  not  have  been  obtained  :  that,  upon 
the  whole,  the  conduct  of  the  Master  in  selling  the  vessel  was  not  merely  an  act  of 
prudence  :  not  merely  an  act  done  for  the  advantage  of  his  owner,  but  was  an  act  of 
absolute  necessitv  in  the  sense  in  which  we.  a  Court  of  Admiralty,  use  that  term  : 
and  that  there  is  no  doubt  that  the  sale  was  a  justifiable  sale  according  to  the  ex- 
position of  the  law  which  is  laid  down  by  the  highest  authorities. 

Their  Lordships  are  of  opinion,  that  the  decree  of  the  Court  below  must  be  re- 
versed, and  that  the  present  Appellants  are  entitled  to  a  decree  in  their  favour. 
relieving  them  from  the  responsibility  which  at  present  attaches  upon  them,  and  that 
the  l:  at  must  pay  the  costs  iii  this  Court  and  in  the  Court  below. 

I  oii'_'ht  to  have  said  one  word  with  respect  to  the  jurisdiction  in  causes  of  this 
kind.  Their  Lordships  have  decided  this  case  upon  its  merits,  because  it  appeared 
to  them  that  it  would  be  more  satisfactory  on  the  whole  so  to  do,  but  the  state  of  the 
law  must  be  taken  to  be  this.  The  Vice-Admiralty  Court  at  Hong  Kong  has  no  more 
than  the  ordinary  Admiralty  jurisdiction.  That  jurisdiction  was  only  the  juris- 
diction possessed  by  Courts  of  Admiralty  antecedent  to  the  passing  of  the  Statute. 
.'?rd  and  1th  Vict.,  c.  ii.">.  which  enlarged  it.  What  is  the  nature  of  that  jurisdiction 
in  a  •  lis  des<  ription  v.  ill  he  seen  from  the  judgments  of  Lord  Stowell  upon 

that   subject,   which   are  collected   together   in    Pritchard's    Digest.       It    would 

;erous  thing  after  the  hearing  of  this  cause,  to  resort  to  that  Court  for  the  pur- 

p" t  trying  the  title  of  the  ship  in  a  case  of  this  description. 
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[161]  The  Appellants'  costs  baving  been  taxed,  a  monition  was  .dust  the 

Respondent  to  pay  the  same  together  with  the  expenses  of  the  monition,  into  the 
Registry  within  sis  days  after  service.     The  monition  was  personally   -    rved  on  the 
indent,  but  be  did  not  obey  or  direct  any  appearance  to  be  given  to  it. 

Mr.  Hannen  (March  7.    I860*)  now    moved,  under  Statute,  7th  and   8th   Vict., 
c.  69,  sec.  12,  that  the  Responded  be  pronounced  contumacious  and  in 
and  that  process  of  sequesl  rai  ion  be  issued  under  the  seal  of  1 1-  t  Majesty  in  Ec<  lesi 

I   and   Maritime  causes,  againsl   the  real  estate,   goods,  chattels,   and  ei 
wheresoever  lying,  of  the  Respondent,  within  the  dominions  of  Her  Majesty.     Notice 
was  given  to  the  Responded  of  tins  application,  bul  be  did  not  appi 

The  Ri^ht  Hon.  Lord  Chelmsford,  on  the  pan  of  their  Lordships,  granted  the 

application,  and  an  Order  was  made  in  the  terms  of  the  motion.     (Tin [Uestration 

did  not  issue,  the  Respondent   baving  paid  the  costs.) 

[Mews'  Dig.  tit,  COLONY,  II.  Particular  Colonies,  12.  Hong-Kong;  tit.  SHIPPING, 
A.  III.  Registration,  1.  g.,  VIII.  Sale  and  Transfer,  •'!.  Who  ,■>,„  sell,  i.  Mastt  ,. 
g.  Ratification  I,,/  Owner,  XXVI.  Admiralty  Law  and  Practice.  5.  Vice- 
Admiralty,  etc.,  Courts.  S.C.  Swab.  480;  7  W.I!.  718.  See  The  Burnt,,.  1861, 
30  L.J.  Ad.  14a.  as  to  burden  of  proof.  As  to  Colonial  Courts  of  Admiralty, 
see  authorities  collected  in  PuUing's  Indt  i  to  tin-  Stat.  R.  and  0.,  1899,  3rd  ed. 
tit.  '"  Colonial  Court  of  Admiralty.'7  p.  106.] 


[162]       OX  APPEAL  FROM  THE  SUPREME  COURT  AT  CALCUTTA. 

SREEMUTTY  AXUXDOMOHEY  DOSSEE  and  Others,— Appellants;  JOHX  DOE, 
on  the  Demise  of  the  EAST  INDIA  COMPAXY—  Respondt  nt  f  [Xov.  29, 
30,  1859]. 

By  the  Hindoo  law.  no  words  of  inheritance  are  necessary  to  pass  the  freehold  of 
land  to  the  heirs  [13  -Moo.  P.C.  183]. 

A  freehold  interest  cannot  be  created  by  parol  or  by  an  informal  written  instru- 
ment [13  Moo.  P.C.  183]. 

Disputes  arose  between  the  Indian  Government  and  an  adjacent  proprietor.  M.  S.. 
respecting  a  piece  of  alluvian  land  gained  by  accretion,  of  which  M.  S.  was 
then  in  possession.  The  Indian  Government  required  the  land  for  public 
improvements.  After  some  correspondence  between  the  Government  and 
M.  S.,  an  agreement  was  entered  into,  by  which  M.  S.  undertook  to  relinquish 
all  claim  to  the  proprietary  right,  and  to  rent  the  land  from  the  Government. 
upon  condition  of  the  latter  allowing  him  to  remain  in  possession  until  the 
projected  public  improvements  rendered  it  necessary  for  him  to  vacate  the 
land.  Possession  was  given  to  Government,  M.  S.  holding  the  land  from  the 
Government  at  a  fixed  rent,  and  undertaking  to  quit  possession  at  a  month's 
notice.  Improvements  in  the  neighbourhood  having  been  made  by  the 
Government,  and  M.  S.  being  dead,  notice  to  quit  was  served  on  M.  S.'s  repre- 
sentatives, who  refused  to  quit,  on  the  ground  that  the  improvements  were 
not  such  public  improvements  as  were  contemplated  by  the  correspondence 
and  agreement.     In  ejectment  by  the  Government,  Held:  — 

First  ;  thai  M.  S.  was.  under  the  agreement,  a  mere  tenant  at  will  [13  Moo.  P.C. 
184]. 

*  Present  :  The  Right  Hon.  Lord  Chelmsford,  the  Right  Hon.  The  Lord  Justice 
Knight  Bruce,  the  Right  Hon.  The  Lord  Justice  Turner,  and  the  Right  Hon.  Sir  John 
Taylor  Coleridge. 

f  Present:  The  Right  Hon.  Lord  Chelmsford,  the  Right  Hon.  The  Lord  Justice 
Knight  Bruce,  the  Right  Hon.  Sir  Edward  Ryan,  and  the  Right  Hon.  The  Lord 
Justice  Turner.     Assessor, — The  Right  Hon.  Sir  Lawrence  Peel. 
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Second  :  that  ejectment   was  maintainable  by  the  Government  for  recovery  of 

the  land,  and  that  M.  S.'s  representatives  had  no  defence  at  law  to  the  action 

[13  Moo.  P.C.  184]. 
Judgment  of  the  Supreme  Court  affirmed,  without  prejudice  to  such  equitable 

rights  as  M.  S.  might  have  under  the  correspondence  and  agreement  [13  Moo. 

P.C.  184]. 

Ejectment  by  the  lessors  of  the  Respondent  to  recover  possession  of  two  pieces 
or  parcels  of  land  [163]  situate  between  the  Strand  road  and  the  river  Hooghly,  in 
the  town  of  Calcutta  ;  one  piece  of  land  containing  eleven  cottahs  and  one  thirtyfurty- 
fifths  of  a  chuttack,  bounded  on  the  south  by  Jackson's  Ghaut  ;  on  the  north  by  the 
land  formerly  in  the  occupation  of  Messrs.  Jessop  and  Co.,  and  unoccupied;  on  the 
west  by  the  river  Hooghly;  and  on  the  east  by  the  Strand  road;  and  the  parcel  of 
land,  containing  one  beegah,  three  cottahs,  and  eleven  thirty-five  forty-fifths  of  a 
chuttack  :  and  bounded  on  the  south  by  the  Strand  Mill  Pucka  Ghaut  ;  on  the  north 
by  certain  lands  in  the  occupation  of  Baboo  Rammohuu  Mullick ;  on  the  west  by 
the  river  Hooghly;  and  on  the  east  by  the  Strand  road. 

The  circumstances  of  the  case  were  as  follows:  — 

In  the  year  1841,  the  land  in  question,  which  was  formed  from  the  river  Hooghly 
by  accretion  to  the  Strand  road,  was  claimed  by  the  East  India  Company,  and  by 
Baboo  Muttyloll  Seal,  who  was  in  possession.  His  right  being  disputed.  Muttyloll 
Seal  offered  to  lease  the  land  from  Government,  so  long  as  the  Government  did  not 
require  possession  of  the  same. 

In  the  year  1850,  the  Government  being  engaged  in  making  arrangements  with  a 
view  to  improvements  in  connection  with  the  Strand  road.  were,  tor  that  purpose. 
desirous  of  obtaining  possession  of  the  land  on  the  river-bank  between  the  Strand 
road  and  the  river  Hooghly.  In  accordance  with  the  instructions  of  the  Deputy- 
Governor  of  Bengal.  Mr.  W.  H.  Smoult,  the  then  Solicitor  to  the  East  India  Company 
at  Calcutta,  by  a  letter  dated  the  "2nd  of  November,  1850,  applied  to  Muttyloll  Seal 
tn  surrender  any  right  he  had  in  the  lands  on  the  river-bank  in  order  that  he  might 
not  be  an  obstacle  to  the  improvement  to  be  carried  out  :  [164]  and  in  reply  to  such 
letter.  Muttyloll  Seal,  on  the  31st  of  March.  1851,  sent  a  letter  to  Mr.  Smoult,  ex- 
pressing his  readiness  to  irrender  all  his  interest  in  the  property  on  two  conditions 
— the  first  being,  that  he  should  not  be  required  to  surrender  the  land  until  the 
Government  were  prepared  and  actually  began  to  carry  out  the  proposed  improve- 
ment on  the  Strand  road:  and  the  second  had  reference  to  the  const  ruction  of  a 
Ghaut  on  the  banks  of  the  river,  in  a  manner  therein  mentioned. 

It  appeared  that  upon  further  consideration.  Muttyloll  Seal  resolved  not  to  insist 
upon  nditions,  and.  on  the  10th  of  May.  1851,  he  sent  a  letter  to  Mr.  A.  Grant, 

the  then  Solicitor  of  the  East  India  Company,  which  was  as  follows  :  "  Sir. — In  refer- 
ence to  an  official  letter  from  Mr.  W.   II.  Smoult,  then  officiating  Solicitor  of  the 

H urable  Company,  of  date  the  2nd  of  .November  last,  relating  to  the  newly-formed 

in  front  of  the  Strand  Mills,  of  which  I  hold  pi  session,  I  am  quite  ready  to 
comply  with  the  wishes  of  his  Honour  the  Deputy-Governor,  and  to  surrender  all 
my  interest  in  the  property.     I  make  this  surrender  in  the  full  belief  that  it  is  the 

intention  of  the  Government  to  r instruct  the  Strand  load,  and  that  to  obtain  this 

purpose  '  is  •  ecessary  that  they  should  be  put  in  immediate  posses- 
sion of  the  land  which  I  now  hold:  at  the  same  time,  I  have  to  request  that  if  any 
delay  should  take  place,  that  the  land  which  I  now  surrender  may  not  in  the  mean 
time  be  let  to  other  part  ies.  or  applied  to  any  other  purposes  than  that  of  a  road,  as  it 
might,  iii  such  ease.  In  rious  injury  to  my  property  immediately  abutting 

on  it  to  the  eastward.  I  have  also  to  request  that  the  Government  should  erect  and 
[165]  build  a  Ghaut  at  their  own  expense  on  the  banks  of  the  river,  precisely  similar 
to  thi  t  which  is  now  erected  and  built  at  my  own  expensi  (only  extending  the  Ghaut 
steps  to  the  south  side),  as  will  appear  by  tin  ed  plan.     The  columns,  roof, 

ami  ornamental  parts  of  the  Ghaut  I  allowed  to  build  at  my  own  cosl  and 

expense.     should     Hie     I  I 1  >V.  •  I  1 1  1 1  lell  t      lie     pleased     to     approve    of    tllC     above     proposals.         I 

to  be  favoured  with  the  honour  of  an  answer 

\  copy  of  thi-  l.it.r  v  as  forwarded  by  Mr.  A.  Grant  to  Mr.  J.  p.  Grant,  Secretary 

to  the  Govern at  of  Bengal,  and  in  conformity  with  the  instructions  of  Govern- 
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ment  conveyed  in  a  letter  from  Mr.  J.  P.  Grant,  of  the  L3th  of  June,  1851,  Mr.  A. 
Grant,  on  the  19th  of  June.  1851,  Bent  the  following  letter  to  Muttyloll  Seal: 
•■  sir. — I  had  the  honour  of  receiving  your  letter  of  the  l"th  of  May  last,  uncon- 
ditionally surrendering  your  interest  in  the  newly-formed  land  on  the  Strand  hank 
of  the  river  fronting  the  Strand  Mills,  and  enclosing  the  '  plan  of  the  Flour  Mill 
Ghaut,'  which  letter  and  plan  I  had  the  honour  to  forward  to  the  Bi  '        em- 

inent in  copies.  I  am  directed  by  the  Deputy-Governor  of  Bengal  to  communicate  to 
vou.  in  reply  to  your  letter,  that  his  Honour  is  gratified  by  the  course  adopted  by 
you.  I  am  directed  to  say,  you  may  be  assured  that,  pending  the  execution  of  the 
project  of  the  new  Strand  road,  which  has  been  for  several  years  in  the  contempla- 
tion of  Government,  the  land  now  surrendered  by  you  will  not  be  let  to  any  other 
party.  Respecting  your  request  for  t lie  building  of  a  Ghaut  on  the  banks  of  the 
river,  the  columns,  roof,  and  ornamental  parts  of  which  building  you  liberally  offer 
to  construct  at  your  own  ex-[166]-pense.  the  Deputy-Governor  desires  me  to  say  that 
the  erection  of  a  proper  number  of  Ghauts,  at  suitable  places,  is  a  part  of  the  pro- 
posed plan  of  improvement,  and  the  Government  will  gladly  avail  itself  of  your 
public-spirited  offer  when  the  time  conies." 

On  the  26th  of  July.  1851.  Mr.  L.  Clarke,  acting  on  behalf  of  Muttyloll  Seal. 
wrote  to  Mr.  C.  R.  M.  Jackson,  the  then  Advocate-General,  as  follows: — "  In  Mr. 
Secretary  Grant's  letter  to  Baboo  Muttyloll  Seal,  of  the  19tli  June  last,  it  is  not 
distinctly  stated,  that  the  Ghaut  which  the  Government  undertake  to  construct 
in  place  of  that  which  he  built,  and  now  surrenders,  will  be  erected  on  the  present 
site.  I  have  explained  to  you  why  this  is  of  consequence  to  Muttyloll,  and  you 
tell  me  that  such  is  the  intention  of  the  present  arrangement.  Will  you  get  a  few 
from  Mr.  Gram  t<>  this  effect,  to  remedy  any  misconception,  should  there  be 
another  incumbent  in  his  office  when  the  new  Ghaut  may  be  built?  " 

Mr.  Jackson  showed  this  letter  to  Mr.  Grant,  the  Secretary  to  the  Government, 
and  on  the  4th  of  Auiru.-t.  1851.  Mr.  Grant  wrote  to  Mr.  Jackson  a  letter  of  that  date, 
which  was  as  follows: — "Sir, — With  reference  to  the  communication  from  Mr. 
L.  Clarke,  of  the  26th  instant,  made  to  you  on  the  part  of  Balioo  Muttyloll  Seal. 
which  you  showed  to  me  a  few  days  ago,  and  which  I  have  laid  before  the  Honourable 
the  Deputy-Governor  of  Bengal,  I  am  directed  by  his  Honour  to  say.  that  you  can 
assure  the  Baboo  that  if  the  bank  of  the  river  and  the  Strand  road  remain  as  at 
present,  the  Ghaut,  whereof  he  has  announced  his  desire  of  erecting  the  columns, 
roof,  and  ornamental  part  alluded  to  in  my  letter  to  the  Company's  soli-[167] 
-citor,  No.  1235.  dated  the  13th  ult.,  will  be  erected  where  the  Ghaut  upon  the  land 
of  which  the  Baboo  now  gives  ui  on,  at  present  stands:  but  if.  as  is  antici- 

pated, a  new  road  lie  made  running  in  a  line  nearer  to  the  river  than  the  present 
line,  the  Ghaut  will  be  erected  on  the  river-bank  immediately  opposite  the  ex.- 
Ghaut  aforesaid."' 

This  letter  was  communicated  to  Muttyloll  Seal  and  to  Mr.  L.  Clarke,  his  pro- 
fessional adviser. 

On  the  27th  of  October.  1851,  Mr.  W.  H.  Elliot,  the  Chief  Magistrate  of  Calcutta. 
proceeded  to  the  premises  with  Baboo  Muttyloll  Seal,  and  possession  was  formally 
made  over  to  Mr.  Elliot  on  behalf  of  the  Goveriihient.  as  proprietor  of  the  soil,  by 
Baboo  Muttyloll  Seal,  and  restored  to  the  Baboo  as  a  tenant  at  a  fixed  rent,  removable 
at  the  plea.-ure  of  Government  on  one  month's  notice. 

Previously  to  this   transaction,   personal   interviews   had   taken   place  betv 
Mr.  Elliot  and  Muttyloll  Seal,  who  had  stated  to  Mr.  Elliot  his  readine- 
up  the  land  for  "  the  purpose  of  a  public  road  :  "  an  expression  which  Mr.  Elliot 
required  to  be  corrected  for  that  "  of  any  public  improvement. "  which  was  acceded 
to  by  Muttyloll  Seal. 

On  the  11th  of  October.  1852,  Muttyloll  Seal  executed  an  agreement  which, 
after  reciting  that  a  dispute  had  long  been  pending  between  the  Government  of 
Bengal  on  the  one  part,  and  Muttyloll  Seal  on  the  other  part,  regarding  the  two 
parcels  of  land  in  question,  proceeded  as  follows: — "  And  whereas  it  has  been  de- 
clared that  the  Government  desire  the  land  for  the  purpose  of  public  improvements  ; 
and  whereas  it  has  been  agreed  between  me  and  the  Government,  that  on  my  iriviug 
up  all  claim  to  the  proprietary  [168]  right  and  title  in  the  land  aforesaid,  the 
Government  will  leave  me  in  undisturbed  possession  thereof  till  sue'1  time  as  the 
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projected  improvements  Jluded  to  shall  render  it  necessary  for  me  to  vacate 

that  land:  and  whereas  I  did.  in  the  presence  of  many  wil  -  -  :.  the  27th  dav 
roceed  to  the  land  aforesaid,  and  then  and  there  make  over  my 
right  and  title  in  the  said  land  to  the  chief  Magistrate  of  Calcutta,  on  behalf  of  the 
Government,  and  did  afterwards  receive  from  him  ]  -  •  .  of  the  land  as  a  tenant, 
at  the  rent  of  10  Rs.  per  annum:  Now.  I.  Wing  in  good  health  of  body  and  of 
sound  mind,  d  acknowledge  that  I  have  no  claim  whatever  to  the  proprietarv 

right  of  the  land  aforesaid,  and  that  I  will,  year  by  year,  and  feist  by  list,  pay  on 
demand,  the  sum  of  Company's  Rs.  10  per  annum  for  the  rent  of  that  laud  :  and  that 
when  the  projected  improvements  hereinbefore  alluded  to  shall  have  been  commenced, 
and  shall  have  progressed  so  tar  as  to  render  it  necessary,  for  the  further  err- 
and continuation  of  such  improvements,  that  I  should  vacate  the  said  land,  accord- 
S  to  the  true  intent  and  meaning  of  these  presents  and  of  the  agreement  between 
me  and  Government,  as  appears  in  the  correspondence  with  Mr.  Secretary  Grant 
relating  to  the  subject,  that  then,  and  on  receiving  one  month's  notice  to  quit, 
from  the  chief  Magistrate  of  Calcutta  for  the  time  being,  or  other  officer  duly 
authorized  by  Government  to  issue  such  notice,  I  will  entirely  give  up  and  vacate 
ssession  of  the  said  land,  and  remove  from  it  all  buildings  and  all  goods  and 
chattels  of  every  kind  whatsoever  which  to  me  and  my  undertenants  mat  pertain, 
and  will  thenceforward  utterly  renounce  all  claim  for  myself.  [169]  my  heirs  and 
succe—     -  ssess       ,  as  I  have  already  done  to  the  right  and  title  of  the 

said  land." 

After  the  date  of  the  above  agreement,  the  improvements  were  commenced, 
under  the  authority  of  Government  :  and  in  the  course  of  such  improvements 
the  Strand  road  was  increased  in  width,  and  the  land  remaining  between  the  road 
and  the  river  was  macadamized,  so  as  to  form  an  open  quay,  accessible  from  the 
Strand  road,  on  which  goods  might  be  landed  and  conveyed  in  hackeries,  and  - 
to  be  available  for  the  relief  of  the  traffic  on  the  Strand  road,  one  of  the  Lfieatest 
thoroughfares  in  Calcutta. 

In  the  year  1S5G.  the  improvements  on  and  along  the  Strand  road  had  extended 
up  to  the  land  in  question,  and  it  became  necessary  to  obtain  possession  of  the  land 
in  question  for  the  further  progress  of  the  improvements.  Muttyloll  Seal  was  then 
dead,  and  the  Appellants,  his  executrix  and  executors,  were  in  possession. 

On  the  11th  of  September,  1S56.  a  notice  to  quit  at  the  expiration  of  one  month 
from  the  time  of   service,   was   issued  by  the   Chief   Magistrate   of   Calcutta,   and 
>ed  upon  the  Appellants. 

The  Appellants  refused  to  comply  with  the  terms  of  the  notice,  when  the  E 
India  Company  brought  an  action  of  ejectment  in  the  Supreme  Court  at  Calcutta 
on  the  plea  side  against  the  Appellants  to  recover  .  :  and  they  afterwards 

obtained  the  common  rule  to  defend  their  title  to  the  land  as  landlords,  and  a  new 
plaint  in  ejectment  was  filed  against  the  Appellants,  who  pleaded,  not  guilty. 

The  action  was  tried  before  Sir  James  W,  Colville.  [170]  Kit..  Chief  Justice  : 

\rthur  Buller,  Knt..  Puisne  Judge.        On  the  part  of  the  I   ss     -      f  the 

t.  the  evidence  adduced  proved,  in  substance,  the  facts  and  circumsti 

above  detailed.     The  ground  of  def<  -       up  by  the  Appellants  was,  that  the 

"public  improvements"  referred  to  in  the  agreement,  dated  the  11'  iber, 

I  to  the  construction  of  a  new  Strand  road:  and  that  Muttyloll 

2  re  up  possession  of  the  land  for  that  purpos  and  that. 

f  the  improvements  which  were  l>eiii'_r  made,  the  laud 

in  qu  -  ould  not.  as  they  alleged,  be  applied  for  the  pur      -   -         the  road. 

they  were  not  lxiund  to  give  up         -     -     :i  of  the  land.     At  the  conclusion  of  the 

trial  the  Court   found  and  declared  as  a  jury,  a:  her  things,  first,  that 

if  it  was  part  of  the  essence  of  the  contract  that  a  new  Strand  road  should  be  made. 

and  that  the  road  should  have  attained  a  certain  degree  of  pi-  a     --       authorise  the 

jriving  of  the  notice,  ti  <  !ourt   found  and  declared  that   this  had  not  been 

-  clearly  no  road  made,  either  in  substitution  or  extension  of  the 

Strand  road.       Secondly,  assuming  that  the  work  done  on  the  ground,  which  the 

Court   were  of  opinion  was  in  the  nature  of  a  wharf,  was  a  public  improvement, 

i    »urt  held  that  it  had  pr  -  i  far  as  to  entitle  the  lessors  of  the  Respondent 

to  demand       n  of  the  two  parcels  of  land,  and  found  for  the  lessors  of  the 
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Respondent.  Tli  i  nl  ly.  nii'iii  the  agreement,  (lie  Court  found  thai  it  referred  to  public 
improvements  generally,  and  that  improvements  other  than  a  new  road  were  con- 
templated,  and  thai  the  lessors  of  the  Respon-[171]-den<  were  not  bound  to  any 
particular  improvement.  The  Court  accordingly  gave  a  verdict  Eoi  the  lessors 
..f  i  he  Respondent. 

The  Appellants  applied  for  and  obtained  a  rule  nisi  calling  on  the  lessors  of  the 
Respondent  in  show  cans,-  why  the  verdicl  should  not  be  set  aside  and  a  ne\i  trial  had, 
on  the  ground  that  thr  verdicl  was  against  evidence,  and  also  on  the  ground  of  mis- 
direction.  The  rule  came  on  to  be  argued  mi  the  I -''111  of  May.  1857,  before  the  -aim' 
Judges,  and.  after  argument,  was  discharged. 

The  present  appeal  was  from  the  verdict  and  judgment  of  the  Supreme  Court, 
and  the  Order  made  upon  the  rule  nisi  for  setting  aside  the  verdiet. 

Mr.  Kolt.  Q.C.,  and  Mr.  Leith,  for  the  Appellants.— This  ease  turns  upon  the 
construct  ion  and  effect  to  be  given  to  the  informal  instrument  of  the  I lth  of  October, 
L852,  by  which  Muttyloll  Seal  agreed  to  give  up  and  vacate  the  two  panels  of  alluvial 
land  in  question,  coupled  with  the  correspondence  imported  by  express  reference 
into  that  agreement.  The  principal  question  will  be,  whether  the  lessors  of  the 
Respondent  have  brought  themselves  within  the  terms  of  the  agreement,  so  as  to 
be  entitled  to  eject  the  Appellants.  Our  contention  is,  that  the  Government  have 
not  constructed  a  public  road,  which  we  submit  was  one  of  the  conditions  on  which 
the  two  parcels  of  land  were  agreed  to  be  surrendered.  Except  under  this  agree- 
ment, there  is  no  evidence  of  title  in  the  East  India  Company  to  the  land.  By  the 
agreement,  Muttyloll  Seal  abandoned  his  proprietary  rights  upon  three  conditions: 
first,  that  the  land  should  be  ap-[172]-plied  to  no  other  purpose  than  the  construction 
of  a  new  road  ;  secondly,  that  the  Government  should  erect  a  Ghaut  upon  the  hanks 
of  the  river  at  a  certain  place;  and,  thirdly,  that  he  should  not  be  required  to 
vacate  possession  until  the  works  agreed  to  be  carried  out  had  progressed  so  far  as  to 
complete  the  new  road.  The  terms  "projective  improvements"  and  "public  im- 
provements" mentioned  in  the  agreement  can  only  refer  to  those  mentioned  or 
projected  in  the  correspondence.  Now.  there  is  nothing  in  the  agreement  itself 
which  would  enable  it  to  be  enforced:  the  terms  being  too  vague  and  too  general. 
The  Government  must,  therefore,  stand  upon  their  original  title,  and  try  the  question 
whether  Muttyloll  Seal's  representatives  are  entitled  to  the  land,  as  if  no  surrender 
had  been  made  by  him  of  his  proprietary  rights  :  for  we  submit,  that  the  agreement 
of  October  1852  passed  a  freehold  interest  to  Muttyloll  Seal  which  was  continued 
in  the  Appellants.  The  Government  must  certainly  show  that  the  work  in  progress 
at  the  date  of  the  notice  to  quit  was  a  projected  improvement  within  the  meaning 
of  the  agreement  and  the  correspondence.  Now,  it  was  found  by  the  Court,  acting 
as  a  jury,  that  the  work  in  progress  was  not  in  the  nature  of  a  road  ;  and  it  appears 
from  the  evidence,  that  the  construction  of  a  new  public  road  between  the  old 
Strand  road  and  the  river  Hoogidy.  was  the  improvement  contemplated  and  agreed 
on  at  the  date  of  the  agreement,  and  that  such  new7  road  and  a  new  Ghaut  were  the 
only  improvements  projected  or  contemplated  at  that  period.  The  verdict,  there- 
fore, ought  not  to  have  been  for  the  lessors  of  the  Respondent.  The  Court  ought 
to  have  directed  itself,  sitting  as  a  jury,  to  inquire  and  rind  what  particular  [173] 
improvements  were  projected  or  contemplated,  and  if  the  improvements  contem- 
plated by  one  of  the  parties  differed  from  those  contemplated  by  the  others,  then 
the  improvement  contemplated  by  Muttyloll  Seal,  which  was  the  construction  of  the 
new  public  road,  ought  to  have  been  held  by  the  Court  to  be  the  improvement  con- 
templated bv  the  agreement,  and  this  construction  is  clear  from  the  correspondence, 
imported  into  the  agreement  by  express  words  of  reference — [Lord  Chelmsford  : 
hit  me  put  the  view  of  the  case  which  has  been  suggested  by  one  of  their  Lordships, 
and  a  very  important  one  it  is.  Muttyloll  Seal  was  a  proprietor,  under  some  sort 
of  title,  to  the  land  in  question.  He  was  a  Hindoo,  and  he  could  by  the  Hindoo  law 
pass  land  without  writing.  He  has  actually  done  so  in  this  case,  without  delivery 
of  possession.  Now,  what  character  was  lie  clothed  with  in  respect  to  that  land  .' 
He  was  not  a  tenant  from  year  to  year,  because  I  think  the  terms  of  the  agreement 
show  that  a  tenancy  from  year  to  year  is  excluded.  He  could  not  be  a  tenant  at  will. 
because  a  month's  notice  is  inconsistent  with  the  idea  of  a  tenancy  at  will.  A  tenant 
at  will  is  liable  to  be  turned  out  without  any  notice  at  all.  The  agreement  could 
not    imply  a  licence  to  occupy  the  ground,  because  the  East  India   Company,  who 
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must  Lave  given  the  licence,  tire  a  corporation,  and  the  licence  could  only  be  giver: 
undc:  -     1.     What  defence,  therefore,  to  au  action  of  ejectment  could  the  Appel- 

lants have  against  the  claim  of  the  East  India  Company  }  If  the  Appellants  have 
been  induced  to  enter  into  the  agreement  by  improper  practices  and  suggestions. 
it  might  be  set  aside,  or  relief  given  in  a  Court  of  Equity  :  but  so  far  as  the  agree- 
[174]-ment  is  concerned,  we  must  look  to  the  leLral  rights  of  the  parties  in  ejectment. 
What  defence  then  have  you  to  the  action  ?] — The  Appellants  were  entitled  to  hold 
ss  ssion  until  the  public  improvements  had  been  completed,  and  a  month's  notice 
had  been  given  to  require  them  to  vacate.  The  verdict,  we  contend,  is  bad.  first,  as 
it  is  atrainst  evidence,  and  secondly,  on  the  ground  of  misdirection,  that  the  im- 
provements made  were  not  the  contemplated  improvements,  and  there  ought,  there- 
fore, to  be  a  new  trial. 

Mr.  Forsyth,  Q.C.,  Mr.  Maule,  and  Mr.  W.  H.  Melvill.  for  the  East  India  Com- 
pany.— Under  the  terms  of  the  agreement  of  the  11th  of  October.  1S5:?.  and  the 
correspondence  therein  referred  to,  the  works  in  progress  on  the  Strand  road  were 
public  improvements  within  the  meaning  of  that  instrument.  It  was  no  part  of 
the  agreement  between  Muttyloll  Seal  and  the  Government,  that  the  land  should  be 
taken  by  the  Government,  only  if  required  for  the  purpose  of  a  new  road,  nor  was 
there  any  such  understanding  on  the  part  of  Muttyloll  Seal.  The  purposes  for  which 
the  land  was  required  by  Government  were  in  accordance  with  the  understanding 
-  as  well  as  the  words  of  the  agreement.  Muttyloll  Seal  must  l>e  con- 
sidered as  holding  under  a  title  from  the  Government.  The  surrender  of  such 
interest  as  he  had  in  the  land  was  unconditional.  That  being  so.  and  the  notice  te 
quit  the  lands  in  question  being  properly  issued  and  served  upon  the  Appellants, 
they  were  not  justified  in  refusing  to  comply  with  the  notice,  and  there  was.  there- 
fore, no  defence  in  ejectment  to  this  action.  As  the  verdict  [175]  was  fully  warranted 
in  law  and  by  the  evidence,  it  would  be  useless,  considering  the  title  of  the  Appellants 
to  the  land  in  question,  to  refer  the  case  back  for  a  new  trial. 

Their  Lordships'  judgment  was  pronounced  by 

The  Right  Hon.  Lord  Chelmsford  (Dec.   B,  3  is  an  appeal  upon  a 

verdict  and  judgment  of  the  Supreme  Court  at  Calcutta  in  an  action  of  ejectment 
by  tl  of  the  Respondent  against  the  Appellants,  and  also  from  an  Order 

of  that  Court  discharging  a  rule  itw  subsequently  obtained,  to  set  aside  the  verdict 
and  for  a  new  trial. 

ectment  was  brought  to  recover  two  pieces  of  land  lying  between  the 

d  road  and  the  river  Hooghly.  in  the  town  of  Calcutta.     This  land  had  been 

gained  from  the  river  Hooghly  by  accretion,  and.  ;ne  of  the  transactions 

f  which  the  ejectment  arose,  was  in  the  ]  ■  --   -  Muttyloll  Seal,  since  de- 

1.  as  the  ostensible  owner.     His  claim  was.  however,  disputed  by  the  East  India 

Company,  and  Muttyloll  Seal  in  the  year  1841.   .  to  have  been  willi: 

have  admitted  their  right  to  the  land,  for  in  two  letters  of  the  dates  respectively  of 

E  August  and  the  4th  or"  November.  1841.  he  proposed  to  take  it  on  a  lease. 

"  or,  if  'iovernmeut  were  not  agreeable  to  that,  he  wished  them  to  give  him  a  written 

.ince  that  he  was  to  keep  possession  so  long    as  they  did  not  require  the  said 

some  other  purposes  themselves."     Whether  anything  took  place  upon  these 

letters  nowhere  appears  :  but  Muttyloll  Seal  continued  in  the  undisturl 

land  [176]  from  that  time  down  to  the  year  1851.     The  Govern- 
ment, for  manv  years  before  1851,  had  it  in  contemplation  to  construct  a  new  road 
in  lieu  of  the  old  Strand  road:  and  in  that  year  the  pro;.       •        -  to  have  been 
islv  taken  up.  and  application  was  made  to   Muttyloll  Seal  to  irive  up  the 
land  in  question  for  this  purpos         I      Be  two  pieces  of  land  were  immediately  in 
I  the  undoubted  property  oi  Muttyloll  Seal,  from  which  they  were 
only  separated  bv  the  public  highway  called  the  Strand  road,  so  that  by  the  p     •   - 
of  theni  he  and  his  tenants  had  immediate  and  uninterrupted  -     •  the  river. 

-  i  built  a  <;haut.  with  steps  leading  down  to  the  river,  upon 
er  alluvial  land  abutting  the  two  pieces  of  lai 

There  can  be  no  doubt  that  when  application  was  first  made  to  Muttyloll  Seal  to 

surrender  the  land,  he  believed  that  the  project  of  the  Government  was  to  make  a 

51      tid  road,  and,  also,  that  this  was  the  improvement  originally  contemplated 

bv  them.     Hi-  expectation  appears  clearly  from  the  first  letter  upon  the  subject, 
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written  by  him  to  Mr.  Smoult,  the  Solicitor  of  the  East  India  Company,  on  the  31s1 
of  March,  1851,  in  which  one  of  the  conditions  for  which  he  stipulates  is,  thai  "he 
shall  not  be  required  to  surrender  the  land  until  the  Government  are  prepared, 
and  do  actually  begin  to  curry  out  the  pi'oposed  improvement  cm  the  Strand  road.'' 
It  is  true  tliat  in  his  subsequent  letter,  written  to  Mr.  Archibald  Grant,  the  at  « 
Solicitor  to  the  East  India  Company,  on  the  10th  of  May,  1851,  he  docs  not  insist 
upon  this  condition  ;  but  he  states  explicitly — "  I  make  this  surrender  in  the  full 
belief  that  it  is  the  inten-[177]-tion  of  the  Government  to  reconstruct  the  Strand 
road,  and  that  to  obtain  this  most  desirable  purpose  it  is  necessary  that  they  should 
be  put  in  immediate  possession  of  the  land  which  I  now  hold;  at  the  same  time  I 
have  to  request  that  if  any  delay  should  take  place,  that  the  land  which  I  now  sur- 
render may  not,  in  the  mean  time,  be  let  to  other  parties,  or  applied  to  any  other 
purposes  than  that  of  a  road,  as  it  might,  in  such  case,  become  a  serious  injury  to 
my  property  immediately  abutting  on  it  to  the  eastward." 

What  was  the  improvement  which  was  contemplated  by  the  Government  at  this 
time  is  shown  by  the  answer  of  Mr.  Archibald  Grant  to  Muttyloll  Seal  of  the  13th 
of  June,  1851,  after  a  communication  from  the  Secretary  to  the  Government,  in 
which,  treating  the  letter  of  Muttyloll  Seal  as  an  unconditional  surrender  of  his 
interest  in  the  newly-formed  land  on  the  Strand  bank  of  the  river,  be  adds: — "I 
am  directed  by  the  Deputy-Governor  of  Bengal  to  communicate  to  you,  in  reply  to 
your  letter,  that  his  Honour  is  gratified  by  the  course  adopted  by  you.  I  am 
directed  to  say  you  may  be  assured  that,  pending  the  execution  of  the  project  of  a 
new  Strand  road,  which  has  been  for  several  years  in  the  contemplation  of  Govern- 
ment, the  land  now  surrendered  by  you  will  not  be  let  to  any  other  party." 

It  has  been  observed  in  argument,  that  Muttyloll  Seal  imposes  no  condition  upon 
the  Government  that  they  shall  "  re-construct  "  the  Strand  road,  but  merely  makes 
the  surrender  "  in  the  full  belief  "  that  this  is  their  intention  :  that  although  he 
requests  that,  if  any  delay  takes  place,  the  land  shall  not  be  applied  to  any  other 
purposes  than  a  road,  as  well  as  that  it  shall  not  [178]  be  let  to  other  parties,  the 
letter  accepting  the  surrender  is  confined  to  an  assurance  that,  pending  the  execu- 
tion of  the  project,  the  land  will  not  be  let  to  any  other  party,  and  that  the  surrender 
of  his  interest  is,  to  his  own  knowledge,  treated  as  having  been  made  uncondition- 
ally :  from  all  which  it  is  inferred  that  Muttyloll  Seal  must  have  known,  or  at  least 
have  had  strong  grounds  for  believing,  that  the  plan  of  the  Government  was  not 
necessarily  confined  to  the  formation  of  a  new  Strand  road. 

Down  to  this  period  of  the  correspondence,  however,  there  does  not  appear  to 
have  been  any  other  improvement  in  contemplation  :  nor  was  there  anything  to  lead 
Muttyloll  Sca-1  to  believe  that  the  land  in  question  was  wanted  for  any  other  purpose 
than  for  a  road. 

But  before  the  actual  surrender  took  place,  some  intimation  was  given,  which 
might  have  been  sufficient  to  lead  him  (in  some  degree  at  least)  to  expect  some  altera- 
tion of  the  original  Government  scheme  of  improvement.  In  his  letter  to  Mr. 
Archibald  Grant,  containing  his  offer  to  surrender  the  land,  he  says: — "  I  have  also 
to  request  that  the  Government  should  elect  and  build  a  Ghaut  at  their  own  expense, 
on  the  banks  of  the  river,  precisely  similar  to  that  which  is  now  erected  and  built 
at  my  own  expense  (only  extending  the  Ghaut  steps  to  the  south  side),  as  will  appear 
by  the  inclosed  plan.  The  columns,  roof  and  ornamental  parts  of  the  Ghaut  I  am 
to  be  allowed  to  build  at  my  own  cost  and  expense,  should  the  Government  be  pleased 
to  approve  of  the  above  proposals.  I  beg  to  be  favoured  with  the  honour  of  pn 
answer." 

And,  in  answer,  he  had  been  told: — "Respecting  [179]  your  request  for  the 
building  of  a  Ghaut  on  the  banks  of  the  river,  the  columns,  roof  and  ornamental 
parts  of  which  building  you  liberally  offer  to  construct  at  your  own  expense,  the 
Deputy-Governor  desires  me  to  say  that  the  erection  of  a  proper  number  of  Ghauts 
at  suitable  places  is  a  part  of  the  proposed  plan  of  improvement,  and  the  Govern- 
ment will  gladly  avail  itself  of  your  public-spirited  offer  when  the  time  comes." 

Mr.  Longueville  Clarke,  who  was  the  adviser  of  Muttyloll  Seal,  on  the  26th  of 
July,  1S51 ,  wrote  for  an' explanation  to  the  Advocate-General,  as  follows  :  — "  My  dear 
Jackson, — In  Mr.  Secretary  Grant's  letter  to  Baboo  Muttyloll  Seal,  of  the  10th  of 
June  last,  it  is  not  distinctly  stated  that  the  Ghaut  which  the  Government  undertake 
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to  construct  in  place  of  that  which  he  built,  and  now  surrenders,  will  be  erected  on 
the  present  site.  I  have  explained  to  you  why  this  is  of  consequence  to  Muttyloll, 
and  you  tell  me  that  such  is  the  intention  of  the  present  arrangement.  Will  you 
few  lines  from  Mr.  Grant  to  this  effect,  to  remedy  any  misconception,  should 
there  be  another  incumbent  in  his  office  when  the  new  Ghaut  may  be  bu:/ 

To  which  the  Secretary  of  the  Government  returned  this  answer  on  the  -1th  of 
-With  reference  to  the  communication  from  Mr.  Longue- 
ville  Clarke  of  the  26th  instant,  made  to  you  on  the  part  of  Baboo  Muttyloll  Seal. 
which  vou  showed  to  me  a  few  days  ago.  and  which  I  have  laid  before  the  Honourable 
the  Deputy-Governor  of  Bengal,  I  am  directed  by  his  Honour  to  say.  that  you  can 
assure  the  Baboo  that  if  the  bank  of  the  river  and  the  Strand  road  remain  - 
present,  the  Ghaut  whereof  he  has  announced  his  desire  of  erecting  the  columns, 
roof  and  ornamental  part  alluded  to  in  my  letter  to  the  [180]  Comps  .itor, 

Xo.  1235.  dated  the  13th  ult.,  will  be  erected  when  the  Ghaut  upon  the  land  of  which 
the  Baboo  now  gives  up  ss  ssi  n  at  present  stands:  but  if.  as  is  anticipated,  a  new 
road  be  made,  running  in  a  line  nearer  to  the  river  than  the  present  line,  the  Ghaut 
will  be  erected  on  the  river  bank,  immediately  opposite  the  existing  Ghaut  afore- 
said.    I  have,  etc.,  J.  P.  Grant.  Secretary  to  the  Governnie:  g  J." 

This  letter  was  not  only  communicated  to  Muttyloll  Seal,  but  it  is  referred  to 
expiresslv  in  the  agreement  of  the  11th  of  October,  1S52,  which  was  signed  by  him 
after  his  actual  surrender  of  the  land,  and  which  agreement  was  prepared  by  Mr. 
Clarke  on  his  behalf. 

It  certainly  does  appear  extraordinary,  if  it  was  intended  that  the  land  should 
be  surrendered  only  upon  condition  that  a  new  Strand  road  should  be  made,  that 
they  did  not  at  once  reject  the  idea  of  there  being  the  least  uncertainty  upon  that 
subject,  and  insist  upon  a  literal  compliance  with  this  condition,  as  the  price  of  the 
surrender  of  the  land. 

It  is  to  be  observed,  that  this  letter  was  written  nearly  three  months  before  the 
actual  surrender,  which  took  place  on  the  27th  of  October.  1851.  Before  this  event 
Muttyloll  Seal  had  conversations  with  Mr.  Elliot :  but  although  he  states  that  iu 
if  them  ""  the  Baboo  said  he  would  give  up  the  land  only  for  a  public  road," 
and  Mr.  Elliot  insisted  upon  the  alteration  of  the  terms  to  any  '"  public  improve- 
ment," yet  as  he  cannot  fix  the  time  of  this  particular  conversation,  but  can  only 
sav  it  was  "  before  signing  the  agreement  B  "  (the  agreement  of  the  11th  of  October, 
352  annot  fairly  be  taken  to  have  occurred  before  the  delivery  of  possession. 

[181]  However,  on  the  27th  of  October.  1851,  Mr.  Elliot  says: — "  I  proceeded  to 
the  premises  with  Muttyloll  Seal  after  the  verbal  agreemc  -sion  was  for- 

merly made  over  to  me  on  behalf  of  Government,  as  proprietor  of  the  soil,  on 
the  27th  of  October.  1851,  by  Baboo  Muttyloll  Seal  in  person,  in  presence  of  numerous 
witnesses,  and  restored  to  the  Baboo  as  a  tenant  removable  at  the  pleasure  of 
:nment  on  one  month's  notice,  as  per  separate  agreement  :  a  previous  day  had 
been  fixed,  and  it  was  postponed  to  Monday,  the  27th  of  October.  1  - 

S   '.:ie  little  difficulty  has  arisen  as  to  the  meaning  of  the  words  used  by  Mr.  Elliot. 

•  per  separate  agreement."  Upon  turning,  however,  to  the  evidence  of  Mr. 
Clarke,  who  was  present  at  the  delive:  ssession,  after  speaking  of  the  Be:  s 

Kabooleat  sisrned  at  the  time,  he  says.  "  There  was  also  an  agreement  ro  be  signed  :  " 
so  that  Mr.  Elliot,  by  the  words        -  -  _  t."  must  lie  undej - 

fer  to  an  agreement  to  be  afterwards  made,  which  was  to  contain  the  terms 
upon  which  Muttyloll  Seal  was  to  be  allowed  to  remain  in  poss   -  It  can  hardly 

be  contended,  that  before  this  agreement  was  entered  into.  Muttyloll  Seal  had  any 

st  in  the  land  which  could  have  been  available  against  an  ejectment  br 
by  the  1-  -•  India  Company  upon  the  legal  title  acquired  by  his  formal  deliv.. 
them. 

Then,  did  the  agreement  of  the  11th  of  I  J5S    place  him  in  a  better 

situation   for  "cement  of  their   rights   in   a   Court   of   law  1     The 

:end  that  the  proper  construction  of  this  agreement  is.  that  thev  are 

entitled  to  hold  possession  until  a  month's  notice  ha-  en,  [182]  after  the  new 

■  1  road  ^lwuld  have  pi  so  far  as  to  render  it  necessary,  for  its  further 

that  they  should  vacate  the  land  :  and  that  although 

there    ■  -  mention  of  the  road  in  the  agreement,  vet  that  the  words  "  public 
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improvements"  and  "projected   improvements"  hereinbefore  alluded  to,  oiusi    be 
interpreted  by  reference  to  the  correspondence  with  Mr.  Secretary  Grant,  to  vo 
nothing  else  but  the  new  Strand  road. 

But  against  this  construction  must  be  set  the  reference  to  the  letter  to  Mr. 
Secretary  Grant  of  the  1th  of  August,  1851,  showing  that  the  alteration  of  the 
Strand  road  was  not  definitively  decided  upon,  and  the  conversation  with  Mr.  Elliot 
before  this  agreement  was  signed,  in  which  he  insisted  upon  the  general  words 
'  public  improvements  "  being  inserted,  for  the  very  purpose  of  preventing  its  being 
alleged  that  Muttyloll  Seal  had  given  up  his  land  only  for  a  public  road.  Now. 
construing  the  agreement  by  the  aid  which  these  circumstances  afford,  it  would 
rather  appear  that  whatever  interest  Muttyloll  Seal  had  in  the  possession,  was  con 
tingent,  not  upon  the  formation  of  the  new  Strand  road,  but  upon  the  public  im- 
provements, of  whatever  nature,  the  Government  might  ultimately  determine  to 
execute  in  this  direction. 

Of  course,  if  this  is  the  correct  construction,  then,  even  if  Muttyloll  Seal's  interest 
under  the  agreement  was  a  legal  one,  it  was  determined  by  the  notice  given  on  behalf 
of  the  East  India  Company.  But  the  real  question  upon  the  agreement  is,  whether 
it  created  any  legal  interest  of  any  description.  For  the  purpose  of  this  considera- 
tion, let  it  he  assumed  that  the  "  public  [183]  improvements  "  intended  by  the  agree- 
ment, were  the  formation  of  a  new-  Strand  road,  and  that,  consequently,  Muttyloll 
Seal's  possession  was  contingent  upon  the  progress  of  that  road.  The  lessors  of  the 
Plaintiff  had  become  the  absolute  owners  of  the  land,  and,  upon  the  proposed  assump- 
tion, thev  would  have  let  Muttyloll  Seal  into  possession,  under  an  agreement  that 
they  would  not  disturb  him  until  after  a  month  from  a  contingent  uncertain  event. 
What  was  the  nature  of  this  interest?  Did  it  create  any  tenancy  between  the  parties? 
If  so,  of  what,  description?  It  certainly  was  not  a  tenancy  for  years;  nor  from 
year  to  year;  nor  for  a  year  certain;  nor  for  a  month;  nor  for  any  other  certain 
time.  In  the  course  of  the  argument  for  the  Appellants,  it  was  suggested  that  the 
agreement  passed  a  freehold  interest,  and,  certainly,  from  the  indefinite  character 
of  the  interest  given,  it  seems  best  to  answer  this  description.  If  the  agreement 
could  have  created  such  an  interest,  there  being  no  measure  assigned  by  years  or  by 
any  portion  of  time,  although  the  stipulated  rent  was  to  be  payable  yearly,  it  could 
be  "nothing  less  than  a  freehold,  and  a  freehold  which  would  not  end  with  Muttyloll 
Seal's  life,  because,  as  he  was  a  Hindoo,  no  words  of  inheritance  were  requisite  to 
continue  his  interest  to  his  heirs.  The  consequence  would  be,  that  his  death  not 
determining  it,  it  would  enure  to  their  benefit,  and  have  an  indefinite  duration  till 
determined  by  a  notice  on  the  occurrence  of  the  event  contemplated.  Now,  an 
interest  of  this  nature  could  not  be  created  by  parol,  or  by  a  mere  writing,  such  as 
the  instrument  of  the  11th  of  October,  1852,  which,  therefore,  could  operate  only 
as  an  agreement.  Muttyloll  Seal  having  been  admitted,  or  holding,  under  this  agree- 
ment, and  the  same  sort  of  possession  being  [184]  continued  by  the  Appellants,  he 
and  they  after  him  could  not  be  treated  as  trespassers,  but  were  in  as  tenants-at-will  ; 
of  course,  such  a  tenancy  was  determinable  by  the  mere  bringing  of  an  ejectment. 

This  appears  to  be  the  correct  construction  of  the  agreement,  so  far  as  the  legal 
rights  of  the  parties  flowing  out  of  it  are  concerned.  It  passed  no  legal  interest  ouc 
of  the  East  India  Company  to  Muttyloll  Seal.  The  Company  did  not  grant,  nor 
did  they  intend  to  grant,  as  Hindoos  ;  if  they  had  so  intended,  they  must  have  failed 
in  their  intention,  for  they  could  only  grant  according  to  law.  Yet  the  instrument 
was  binding  upon  them  as  an  agreement,  and  a  Court  of  equity  would  have  pro- 
tected the  Appellants  against  any  attempt  to  dispossess  them  contrary  to  its  stipula- 
tions. Notwithstanding  the  provision  which  it  contains  for  a  month's  notice,  the 
East  India  Company  might  have  maintained  an  ejectment  the  day  after  the  agree- 
ment was  entered  into,  because  it  passed  no  legal  interest,  but  they  could  have  been 
instantly  restrained  from  proceeding  by  a  Court  of  equity. 

Their  Lordships,  in  determining  this  case,  have  confined  themselves  strictly  to 
the  legal  rights  of  the  parties,  and  have  purposely  abstained  from  expressing  any 
opinion  upon  the  equitable  considerations  which  may  be  involved  in  it.  They 
decide  only  that  the  ejectment  was  maintainable,  and  that  the  Appellants  had  no 
defence  to  it  at  law:  and  this  decision  is  made  without  prejudice  to  any  equitable 
rights  of  the  Appellants,  which  must  be  understood  to  be  fully  reserved  to  them. 

69 


XIII  MOORE,  185       VAX  HASSELT   V.    SACK TWKNTJE  (THE)  [1859] 

Their  Lordships  will,  therefore,  humbly  recommend  to  Her  Majesty  that  the 
judgment  of  the  Supreme  Court  of  Judicature  be  affirmed,  aud  this  appeal  dism 
with  i    sts 

[S.C.  8  Moo.  Ind.  App.  43.] 


[185]  ON  APPEAL  FROM  THE  HIGH  COUKT  OF  ADMIRALTY  OF  ENGLAND. 

JAN  DERK  VAN  HASSELT  and  Another,— Appellants;  Messrs.  SACK.  BREMER, 

and  CO.,— Respondents  *  [Dec.  G.  1859]. 

The  "  Twextje." 

■  -  and  brokers  in  London  furnished  coals  to  a  foreign  steamer  for  several 
voyages  made  by  the  steamer  in  1856.  As  agents  of  the  ship  they  received 
the  freights  payable  in  London,  and  out  of  the  proceeds  furnished  supplies 
and  paid  the  expenses  incurred  by  the  steamer  in  England,  making  out  a 
debit  and  credit  account  upon  each  voyage,  which  accounts  they  forwarded 
to  the  owners.  Held,  that  the  agents,  having  appropriated  in  their  accounts 
moneys  actually  received  in  payment  of  specific  items,  including  the  coals 

piled  on  each  voyage,  were  estopped  by  the  accounts  they  had  furnished, 
from  appropriating  the  receipts  to  a  previous  agency  account  for  the  ship, 
and  from  suing  for  the  coals  as  necessaries  supplied  and  unpaid  for  [13  Moo. 
P.C.  195]. 
I:  Admiralty  proceedings,  where  a  ship  is  arrested  on  a  specific  demand,  before 
a  reference  of  accounts  to  the  Registrar  and  Merchants  can  be  made,  it  must 
be  shown  to  the  Court  that  something  is  due,  although  the  actual  amount 

v  be  the  proper  subject  of  inquiry.     The  practice  differs  from  a  reference 
by  a  Court  of  equity  on  an  unsettled  account,  where  the  Court  directs  an 

ount  to  be  taken,  leaving    it  to  be  shown  bv  the  result  on  which  side  the 
balance  lies  [13  Moo.  P.C.  I 

This  was  a  suit  for  necessaries  brought  by  the  Respondents,  shii  and 

brokers  in  London,  against   The  formerly  called  The  .  </.   a 

Dutch  steamer.  er  the  sum  of   £      5  8s.  9d.  for  expenses  incurred  by  the  Re- 

spondents on  account  [186]  of  coals  furnished  during  the  year  1856.  when  the  ship 
was  in  the  port  of  London. 

The  facts  of  I  •      'ere  these:  — 

During  the  months  of  June.   July,   and  A u  .  56,   The    West  ■■.   a 

foreig     st<       ship,  belonging  to  the  port  of  Kampen.  in  Holland,  traded  aud  made 
vera!  voyages  between  that  port  and  the  port  of  London,  with  general  carg     - 
The  Respondents  were  her  accredited  agents  and  brokers  in  London.   Th  .   rs  at 

the  port  of  Kampen  wei  eder,  Van  Hasselt  and  Company.     The  owners 

at  that  time  were  several  |  of  whom  one  was  the  Respondent.  Bremer,  a 

member  of  the  Respondents'  firm.  When  the  ship  was  in  the  port  of  London,  the 
Respondents  performed  all  the  duties  of  agents  and  brokers,  collecting  the  freights 
and  maki'  _  ssary  disbursements  for  her.     Among  other  things  iused 

her  to  l>e  supplied  with  coals  for  her  return  voyage,  upon  each  of  her  <i\  voy 
between  the  L'Oth  of  June  and  4th  of  AuguE  1<  were  supplied  to  the 

ship  by  coal  merchants,  upon  orders  given  by  the  Respondents,  as  agents.  Upon  each 
of  thi  ide  out  for  the  owners  of  the  ship  a  debit  and  credit  account, 

including  therein  the  coals  supplied  upon  each  voyage,  and  transmitted  the  account 
roeder,  Van  Hasselt.  and  Co..  the  managers  of  the  ship  at  Kampen. 
The  result  of  these  six  accou;  la  balance  of  £1  4s.  6d.  against  the  Appellants. 

In  the  month  nd  discontinued  her    ■ 

London,  and  in  the  summer  5,  the  affairs  of  the  owners  of  Friesland 

havi:  :er  due   notice,  according  to  the  law  of 

sold  by  public  air  e  [187]  Appellants.     They  altered  her  name 

d  her  entered  in  the  books  of  the  Customs'  department,  at 

iit  Hon.  Lord  Cranworth.  the  Right  Hon.  Lord  Chelmsford, 
the  Right  H..n.  Lord  Kingsdown,  and  the  Righl  Bon    Sir  Edward  Rvan. 
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Eampen,  by  that  name,  and  as  their  property.  In  the  mouth  of  November,  1858, 
the  Appellants  -sent  The  Twevijt  on  a  voyage  to  Hull,  where  .sin.-  was  arrested  by 
warrant  of  the  II i -_r  1 1  Court  of  Admiralty  at  the  suit  of  the  Respondents  for  necessaries 
supplied  in  her.  namely,  the  coals  which  were  supplied  on  each  of  her  six  voyages  in 
the  months  of  .Tune.  July,  and  August,  1856. 

In  the  pleadings,  the  Respondents  admitted  Laving  furnished  to  the  owners  of  the 
ship  the  debil  and  credit  accounts  above  referred  to,  from  which  there  appeared 
a  balance  of  t- 1  4s.  Gd.  due  to  them,  but  they  alleged  that  such  accounts  were  merely 
statements  of  receipts  and  disbursements  in  respect  of  each  voyage  of  the 

ship  to  and  from  Kampen  and  London,  furnished  by  them  to  her  owners,  as  was 
customary  with  them  in  their  capacity  of  agents  of  the  ship  :  but  that  such  statements 
or  accounts  were  never  settled  or  adjusted  between  them  and  the  owners  of  the-  ship, 
and  that  upon  their  ceasing  to  be  agents  of  the  ship,  and  on  balancii  _  i 
actually  received  by  them  on  account  of  the  ship  against  the  disbursements  and 
supplies  made  by  them  on  account  of  the  ship,  six  of  such  actual  supplies  being  for 
coals,  amounting  in  value  to  the  sum  of  £'222  15s.  6d.,  there  remained  owing  to  the 
mdents  the  sum  of  £195  8s.  7d..  their  receipts  on  account  of  the  ship  exceeding 
their  disbursements,  exclusive  of  such  supplies,  by  the  sum  of  £27  6s.  lid.,  which  sum 
they  had  placed  to  the  credit  of  the  owners  of  the  ship  in  the  account. 

The  Judge  of  the  High  Court  of  Admiralty  (The  [188]  Right  Hon.  Dr.  Lushington) 
by  an  interlocutory  decree  held,  first,  that  coals  were  necessaries:  secondly,  that  the 
Respondents  were  not  excluded  from  suing  by  reason  of  their  being  agents,  or  because 
one  of  them  was  part-owner  :  thirdly,  that  the  purchasers  took  the  ship,  subject  to 
the  Respondents'  lien,  and  pronounced  for  the  claim  of  the  Respondents,  referring  the 
accounts  to  the  Registrar  and  Merchants. 

The  present  appeal  was  brought  from  this  decree,  and  now  came  on  for  hearing. 

Dr.  Spinks,  for  the  Appellants. — This  suit  is  brought  under  the  Statute.  3rd  and 
4th  Vict.,  c.  65.  It  is.  however,  in  name  only,  a  suit  for  necessaries,  while  it  is  in 
fact,  simply  a  suit  to  recover  from  the  Appellants,  the  present  owners  of  the  ship, 
the  balance  of  a  debit  and  credit  account  alleged  to  be  due  by  the  former  owners  of 
the  ship  to  the  Respondents.  It  is  clear  that  coals  were  not  necessaries  within  the 
meaning  of  the  sixth  section  of  that  Statute,  and  it  is  not  suggested  that  they  were 
supplied  in  a  ease  of  exigency,  as  it  was  in  the  ordinary  course  for  each  voyage,  in 
order  to  enable  the  ship  to  earn  profits.  The  Statute  does  not  alter  the  law.  as  it 
existed  previous  to  its  passing.  Before  the  Statute  material  men  could  not  arrest 
an  English  ship  for  costs  of  materials  supplied  in  England:  The  Neptune  (3  B 
Adm.  Rep.  139  :  S.C.  3  Ki  app's  P.C.  Cases,  94).  Neither  have  they  power  to  arrest 
a  foreign  ship,  as  in  the  present  ease,  under  this  Statute:  The  Alexander  (1  Notes  of 
Cases.  185),  The  Ocean  Queen  (1  Notes  of  Cases.  31),  The  Helena  Sophia  (3  W.  Rob. 
265).  But  the  admitted  facts  show  [189]  that  the  coals  for  which  the  claim  is  made 
were  not  supplied  to  the  ship  upon  the  credit  of  the  ship,  but  upon 
the  personal  credit  of  the  then  owners,  and.  therefore,  such  supplies  did 
not  create  such  a  lien  upon  the  ship,  which  could  be  enforced  in  the 
Admiralty  Court.  The  remedy  was  a  personal  one  against  the  former 
owners.  In  truth,  the  accounts  rendered  by  the  Respondents  show,  that  the 
coals  supplied  have  been  paid  for.  and  that  the  suit  is  only  brought  to  recover 
against  the  ship  the  balance  of  the  general  agency  account  for  the  ship  with  the 
former  owners.  Even  if.  upon  general  principles,  such  supplies  so  made  were  held 
to  create  a  lien,  such  lien  ought  not  to  be  enforced  in  the  present  case  by  reason  that 
the  ship  has.  since  the  creation  of  the  lien,  become  the  bona  fide  property  of  other 
owners,  and  that  one  of  the  owners  of  the  ship  at  the  time  the  alleged  lieu  was  created. 
is  the  Respondent.  Bremer,  who  having  in  one  capacity  parted  with  his  property 
and  its  liabilities,  is  now  endeavouring  in  another  capacity  to  enforce  a  previous 
existing  claim  against  that  property.  In  these  circumstances,  we  submit  that  both 
in  law  and  equity  the  Appellants  are  entitled  to  be  dismissed,  with  costs,  and  ought 
not  to  be  compelled  to  go  to  a  reference  as  to  accounts  before  the  Registrar  and 
Merchants. — [Lord  Kingsdown  :  Would  not  the  proper  course  be,  as  in  the  Court  of 
Chancery,  to  refer  the  matter  to  the  proper  Officer  to  take  accounts?] — No.  You 
must  show,  in  proceedings  before  the  Admiralty  Court,  that  something  really  is  due 
before  a  reference  can  be  made  to  the  Registrar  and  Merchants. 

[190]  Dr.  Twiss.  Q.C.,  and  Mr.  E.  C.^Clarkson  for  the  Respondents. — The  suit 
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was   propeiiy  brought   for  es  supplied  by  the   Respondents'  house.     The 

sixth  section  of  Statute.  3rd  and  4th  Vict.,  c.  65,  expressly  gives  jurisdiction  to  the 
Admiralty  Court  in  a  case  of  necessaries  supplied  to  a  foreign  ship.     Coals,  to     - 
the  language  of  the  learned  Judge  of  the  Court  below  in  the  present  case  (Swabey, 
loo),  are  "  necessaries  to  the  steamer  :  "  as  "  without  them  the  steamer  could  not  have 

ie  port  of  London."  Whatever  is  necessary  to  put  the  machinery  of  a]  -- 
steam-boat  in  working  order  is  a  necessary  within  the  meaning  of  that  Statute. 
i  1  Ecc.  and  A  dm.  Reps.  43^).  By  the  Maritime  law  a  lien  for  necessaries 
undoubtedlv  exists.  Harmer  v.  Bell  (7  Moore's  P.C.  (  •  •  ,267  ),  is  an  authority  that 
a  hona  tide  purchaser  of  a  ship  takes  the  ship  subject  to  the  existing  liens  on  the  ship. 
Abbott ""  On  Shipping,"  p.  347  (9th  Edit.).  So  by  the  law  in  America  :  The  Jerusalem 
lisoi  -  Amer.  Rep.  345).  A  Court  of  equity  recognizes  this  rule.  Lord  Eldon 
held,  in  Hussey  v.  Christie  (13  Ves.  599),  that  there  was  a  lien  upon  the  ship  which 
follows  her  in  the  hands  of  purchasers  in  different  countries,  for  different  periods, 
and  this  principle  was  also  recognized  in  Exp.  Halkett  (3  Ves.  and  Bea.  135).      So  also 

1  immon  law  a  lien  exists.  Richardson  v.  Campbell  (5  Bar.  and  Aid.  203.  Note), 
5  Bingh.  X.C.  136).  It  makes  no  difference  whether  the  parties 
who  supplv  the  necessaries  were  the  agents.  A  ship's  agent  may  take  a  Bottomry 
Bond.  The  Statute.  3rd  and  4th  Vict.,  c.  65,  sec.  6,  [191]  clearly  contemplated  such 
a  case  as  the  present,  and  we  insist  that  the  Judge  of  the  Court  below  was  justified 
in  referring  the  accounts,  according  to  the  Admiralty  practice,  to  the  Registrar  and 
Merchants. 

Dr.  Spirits,  in  reply. — No  lien  attached.  Dr.  Lushington,  in  The  Ocean  {2  W. 
Rob.  368),  intimated  an  opinion  that  no  lien  for  necessaries  was  established  by  the 
Statute.  3rd  and  4th  Vict.,  c.  65. — [Lord  Kingsdown  :  Put  the  case  of  goods,  such 
as  coals,  supplied  to  the  owners  of  a  foreign  ship  and  payment  is  demanded  :  has 
the  party  making  the  supplies  only  a  personal  remedy  against  the  owners,  or  does 
the  Act  of  Parliament.  3rd  and  4th  Vict.,  c.  65.  irive  him  a  right  against  the  ship?] — 
That  very  point  is  discussed  in  Abbott  "  On  Shipping."  p.  555  (9th  Edit.  I.  where  it  is 
stated  that  the  Statute  in  question  confers  upon  the  Court  a  jurisdiction,  in  case  of 
ssity,  to  enforce  payment  by  arresting  the  person  of  the  owner,  or  his  property, 
to  enforce  payment. — The  onus  lies  upon  the  Respondents  to  show  that  they  have  a 
lien  upon  the  vessel.  In  the  circumstances,  none  exists  by  the  Statute.  3rd  and  4th 
Vict.,  c.  65.  sec.  6. 

Judgment  was  delivered  by 

The  Right  Hon.  Lord  Chelmsford  (Feb.  16.  I860). — This  is  an  appeal  from  the 
decree  of  the  Judge  of  the  High  Court  of  Admiralty,  pronouncing  for  the  claim  of 
the  Respondents  for  necessaries  supplied  to  the  steamship  .  and  referring 

istrar  and  Mercha 
[192]  The  material  facts  which  appear  upon  the  proceed:  •  -ting  of  tl 

on  petitioi  r,  and  reply,  and  upon  the  proofs  in  the  case,  are  the  followii  g 

In   the  year    lv."  --cam-ship  Tuentje.   then  called   The    West    Friesland, 

_  to  the  port  of  Kampen,  in  Holland,  was  owned  by  several  persons,  one  of 
whom   was    M.    F.   Bremer,   a    partner   in  the  firm  of   Sack.   Bremer   and   Co..   the 
nd  was  engaged  in  tradii  s  -  between  Kampen  and  London. 

B  '        were  the  -  gents  and  brokers  of  the  ship  at  the  po 

London,  and  the  Appellants,  Messrs.  Van  Hasselt,  were  the  sole  managers  for  the 
BJ    upen.     T!  odents,  while  acting  a*  such  agents. 

received  I  »hts  ]  ayable  in  London,  and  out  of  the  proceeds  paid  the  ex: 

incurred  by  the  ship  in  England,  and  from  time  to  time,  made  out  accounts,  in  which 
they  placed  the  sums  so  paid  and  received,   respectively  to  the  debit   and  credit 
sive  voyage,  and  sent  th  -  Appellants,  as  the  managers 

p.     Upon  six  of  the  voyages,  between  20th  of  June  and  4th  of  August. 

ry  for  tl.  ion.  were  supplied  to  the  ship  by  coal  merchants, 

upoi  _ ; v « ■  u  by  -    and  in  their  accounts  with  the 

rs,  f  urn  is  these  e  -         1  made  out  in  the  manner  above 

1  transmitted  to  tin-  Appellants,  the  Res]  debited  the  vova^e 

with  the  !  supplied.     In  four  of  these  accounts  there  was  a  balance 

in  favour  of  f  them  the  balance  was  in  favour  of  the 
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Appellants:   the  result  of  the  whole  of  the  sis  accounts  being  a  small  balance  of 
£1   Is.  6d.  [193]  against  the  Appellants.     In  the  year   1858,  p  was  sold  by 

public  auction,  at  Amsterdam,  and  purchased  by  the  Appellants,  and  her  nami 
changed  from  The   West  Friesland  to  Tht  In  the  month  of  November, 

ondente  having  learnt  that  the  ship  had  arrived  within  the  jurisdiction 
of  the  ('nun.  and  was  at  the  port  of  Hull,  caused  her  to  he  arrested  in  this  suit. 
Their  claim  was  alleged  to  be  for  £195  8s.  7.1..  the  balance  due  to  them  for  the  coals 
supplied  to  the  ship  for  the  above-mentioned  six  voyages.  They  arrived  at  this 
balance  by  taking  the  whole  of  their  agency  accounts  with  the  owners  during  the 
years  1854,  1855,  and  1856,  down  to  the  time  when  they  ceased  to  be  agents,  and  by 
excluding  all  the  items  in  respect  of  the  coals,  there  appeared  to  be  a  balance  for 
the  voyages  above  referred  to,  in  favour  of  the  owners,  of  £27  (is.  lid.  This 
balance  they  deducted  li  -  im  of  £225  15s.  6d.,  the  total  amount  payable  for 

the  coal,  and  proceeded  for  the  remainder  against  the  ship. 

The  learned  Judge,  by  an  interlocutory  decree,  decided  that  the  Respondents 
were  entitled  to  have  recourse  to  the  ship  to  obtain  satisfaction  of  this  demand,  and 
directed  the  usual  reference  to  the  accouj 

This  judgment  has  been  appealed  from  on  three  grounds: 

First,  that  the  Respondents  had  no  claim  at  all  upon  the  ship,  but  that  their  only 
remedv  was  against  the  owners,  to  whom  they  were  agents  at  the  time  when  the  coals 
were  supplied. 

Second.  That  they  had  no  right,  after  the  delivery  of  accounts,  in  which  they 
specifically  appropriated  the  sums  which  they  received,  to  extract  the  items  [194] 
relating  to  the  coals,  in  order  to  obtain  a  distinct  subject  of  charge  upon  the  ship  : 
and 

Third.  That  even  if  they  had  been  entitled  originally  to  proceed  in  this  ma; 
against  the  ship,  they  had  lost  their  remedy  by  the  ship  having  passed  into  the  hands 
of  a  bona  fide  purchaser  without  notice. 

Very  important  questions  of  law  have  been  raised  upon  each  of  these  grounds 
of  appeal,  but  their  Lordships  consider  it  unnecessary  to  express  any  opinion  upon 
them.  as.  independently  of  all  questions  of  law.  it  appears  to  them  that  there  was  no 
evidence  of  facts  to  justify  the  decree  in  this  case. 

The  decree  pronounces  absolutely  for  the  claim  of  the  Respondents  "  with  costs," 
and  refers  the  claim  to  the  Registrar  "  to  report  the  amount  thereof." 

This  decree  does  not  leave  it  open  to  the  Appellants  to  show  that  "'  nothing  what- 
ever is  due  for  supplies  made  by  the  Respondents  to  the  ship,"'  as  the  Respondents 
in  their  case  assert  that  it  does. 

When  a  ship  is  arrested  on  a  specific  demand,  before  a  reference  of  the  accounts 
can  be  directed,  it  ought  at  least  to  be  shown  to  the  Court,  that  at  all  events  some- 
thins  is  due.  although  the  actual  amount  may  properly  be  the  subject  of  inquiry.  It 
is  not  like  a  Bill  in  equity  on  an  unsettled  account,  where  the  Court  directs  the 
account,  leaving  it  to  be  shown  by  the  result  on  which  side  the  balance  lies. 

Xow,  the  evidence  in  this  case,  if  closely  examined,  seems  to  establish  that  at  the 
time  of  the  arrest  of  the  ship  nothing  could  have  been  due  for  the  supplies  of  the 
coals  in  question:  but.  at  all  events,  it  fails  altogether  to  show  that  anything  was 
then  due  ;  for  the  trilling  balance  of  £1  4s.  6d.  must,  for  the  pur-[195]-pose  of  this 
suit,  be  considered  to  lie  the  same  as  if  nothing  at  all  had  been  due  upon  them.  The 
demand  is  stated  to  be  for  six  parcels  of  coals  supplied  to  the  ship  on  six  different 
occasions  in  the  months  of  June,  July,  and  August. 

The  answer  to  this  demand  is,  that  the  Respondents  were  the  agents  of  the  ship 
in  this  country  ;  that  in  that  character  they  received  the  freight,  and  made  payments. 
and  furnished  supplies  in  this  country  on  the  credit  of  the  Captain  and  owners  of 
the  ship  :  that  the  six  supplies  of  coal  were  made  in  the  course  of  six  separate  vova^'t •>. 
and  were  included  in  accounts  made  out  by  the  Respondents,  and  sent  To  the  Appel- 
lants as  managers  for  the  owners,  of  the  result  of  each  of  those  voyages  on  which  The 
receipts  were  credited  on  the  one  hand,  and  the  payments  including  the  supplies  of 
coals  were  charged  on  the  other,  and  on  the  whole  of  these  six  accounts  the  small 
balance  of  £1  4s.  6d.  was  due  to  the  Respondents.  The  Appellants  distinetlv  swear 
that  these  accounts  were  sent  to  Them  as  the  agents  of  The  owners,  in  Holland  :  and 
that  they  settled  their  accounts  with  the  owners  on  the  footing  of  the  accounts  thus 
P.C.  iv.  73  3a 
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rendered  -     the  Respondents,  therefore,  had  credit  for,  aiid  have 

been  satisfied  in   respect  of.  all  the  sums  charged  in  these  accounts.     Now.  the 

se  accounts  were  rendered  by  them  :   the;. 
indeed,  that  they  were  only  statements  or  accounts  of  sums  received,  or  to  be  received. 
and  of  disbursements  made  or  to  be  made,  and  that  they  were  never  settled  and 
adjusted  aem  and  the  owners  of  the  ship:  but  they  do  not  deny  that  the 

aeeout.Ts  [196]  contain  an  accurate  statement,  or  that  the  sums  charged  and  credited 
in  th(  •  -      ere  actually  received  and  paid.     What  they  allege  in  support  of 

their  claii      -  hey  were  agents  for  the  ship  in  England,  not  merely  at  the  times 

in  question,  but  through  the  years  1854,  1?55.  and  1856.  and  that  when  they  t      - 
to  be     _        s,  on  balancing  the  sums  actually  received  by  them  on  account  of  the 
ship  .  _  ats  and  supplies  actually  made  by  them  on  account  of  and 

to  the  shi:     -         f  such  suppli  a  for  coals  made  by  them  to  the  ship,  amounting 

in  value  to  the  sun,  remained  due  and  owing  to  them  the  sum 

•     i  :.  :  their  receipts  on  account  of  the  ship  (exclusive  of  such  supplies) 
led  their  disbursements  by  the  sum  of  £'21  6s   lid.,  which  latter  sum  they 
accordingly  place  to  the  credit  of  the  own-.    -        .  -    of  the  Respondents  del 

entirely  upon  their  right  to  deal  with  the  accounts  in  this  manner.  They  say.  in 
effect,  that  on  taking  an  account,  according  to  their  own  view,  of  all  their  dealings 
and  Transactions  with  the  o  •  -  the  ship,  they  find  a  balance  in  Their  favour  of 
--  7d..  and  Thar  in  order  to  obtain  a  charge  on  the  ship,  they  are  entitled  to 
select  from  the  accounts  rhe  kerns  whieh  consist  of  charges  for  coals,  and  ro  atrribure 
the  balance  specifically  to  those  irems.  They  Thus  propose  to  treat  the  sums  received 
in  respect  of  the  sis  voyages,  not  as  received  on  account  of  the  disbursemenTs  made 
for  each  -  _      which  would  be  The  fair  inference  from  the  accounts 

then  rendered,  but  as  payments  made  in  liquidation  of  a  balance  due  on  a  previous 
account  current.  But  there  is  no  principle  [197]  which  can  enable  the  Respondenis 
thus  to  make  rhe  supplies  of  coals  a  disrincr  and  separate  account. 

Their  L  •  are.  therefore,  of  opinion,  upon  the  facts,  thar  rhe  arresr  of  rhe 

ship  by  rhe  Respondents  for  a  general  balance  of  accounrs  was  unjustifiable,  and 
Thar  Their  claim  cannot  be  supporred.  They  have.  Therefore,  agreed  to  recommend  to 
Her  V  -    :he  order  appealed  from,  and  to  allow  the  appeal  wirh  costs 

[Mews"  D  a  ESTOPPEL,  D.  Br  Mattkbs  ix  Pj  -    .  tit  SHIP- 

PING, A.  XXVI.  Admiralty  Law  and  Practice.   19.  A  ■.  a.  Generally. 

22.  Practice,  d.  A  S  C.  2  L.T.  613  :  8  W.R    -. 

sub  nom.  The   We^t  Friesland  (otherwise  Swab.   -151:  5  Jur.  A  S 

58.     S  •    -    •-■"  :.  ":    .  -  372    L.R.  3  Ad.  and 

E.  55  1884       k.C.36l;TheUeinrichBj6rn,    1885-86.  10  P.D. 

56  :  1 1  A  '     28         By  s.  18  of  the  Judicature  Act,  1S7  and  37  Vict.  c.  66  >. 

and  -    :  :  the  Judicature  Act.  1891  i54  and  55  Vic  he  jurisdiction 

of  the  Judicial  Commirree  upon  any  judgment  or  order  of  rhe  Hitrh  Court  of 
Admiralty  was.  except  as  to  prize,  transferred  to  the  Court  of  App-. 


[198]       ON  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY  OF 

ENGLAND. 

WILLIAM    MAL00M90N   and    0        s,—  MURRAY    CLAYTON,— Be- 

nt* [Feb.   16  aud    17.   I860]. 

The  "  Ann.' 

It  is  a  rule  I  -  rved  in  all  Courts,  that  a  party  complainiusr  of  an  injury, 

*  Present:   The  R ..  Lord  CI.  .       Bon.  Lord  Kimrsdown. 

the  Right  Hon.  Sir  Edward  R  -      fann  Taylor  Coleridge. 
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and  suing  for  redress,  ran  recover  only  secundum  allegata  if  probata  [13 
Moo.  P.C.  206]. 

The  reason  for  strictly  adhering  to  this  rule  in  pleading  explained  and  illustrated 
[13  Moo.  P.C.  206]. 

The  libel  in  a  cause  of  collision  pleaded,  that  the  default  look  place  in  a  par- 
ticular manner:  Held  that  such  default  must  lie  proved  in  the  manner  in 
which  it  is  alleged  in  the  pleadings.  It  is  not  enough  to  establish  by 
evidence  that  the  default  was  committed  in  another  manner,  although  the 
result  would  be  the  same  upon  the  merits,  as  the  Court  will  confine  its 
judgment  to  the  issues  raised  upon  the  pleadings  [13  Moo.  P.C.  207,  208]. 

This  was  a  collision  case.  The  facts  and  pleadings  are  so  fully  detailed  in  the 
judgment  as  to  render  any  further  statement  unnecessary. 

The  appeal  was  argued  by  Mr.  Manisty,  Q.C.,  and  Dr.  Twiss,  Q.C.,  for  the  Appel- 
lants. The  Queen's  Advocate  (Sir  John  Harding),  and  Dr.  Deane,  Q.C.,  for  the 
Respondents. 

The  arguments  are  noticed  in  the  judgment.  Upon  the  question  of  pleading, 
that  a  party  can  only  recover  secundum  allegata  et  probata.  Tin-  North  American 
(12  Moore's  P.C.  Cases,  331)  was  cited. 

[199]  Their  Lordships'  judgment  was  pronounced,  as  follows,  by 

The  Right  Hon.  Lord  Chelmsford  (March  7,  1860). — This  is  an  appeal  from  a 
sentence  of  the  Judge  of  the  High  Court  of  Admiralty  in  a  cause  of  damage,  civil 
and  maritime,  brought  by  the  owners  of  the  steam-ship  Magnet,  against  the  owners 
of  the  schooner  Ann,  whereby  the  Judge  pronounced  that  the  Appellants  had 
failed  in  proof  of  their  libel  and  against  the  damage  proceeded  for. 

The  Magnet,  a  steamer  of  371  tons  burthen,  was  bound  from  a  port  in  Holland 
to  London,  laden  with  cattle.  The  schooner  Ann,  of  the  burthen  of  106  tons,  was 
in  ballast,  sailing  from  Loudon  to  Dunkirk.  The  collision  took  place  at  a  little 
before  six  in  the  evening  of  the  6th  of  November,  1859,  about  the  middle  of  Half- 
way reach  near  a  shoal,  called  Dagenham  shoal.  The  tide  was  half-ebb,  and  the 
width  of  the  navigable  channel  at  that  time  was  about  one-third  of  a  mile.  The 
night  was  clear,  and  the  wind  a  moderate  breeze  from  the  north  or  north-east. 
Both  vessels  had  their  prope'r  lights.  The  Ann  (a  sailing-vessel),  the  two  side  red 
and  green  lights;  the  Magnet  (a  steamer),  the  white  light  at  the  mast  head  in 
addition.  In  this  state  of  things  the  course  of  the  two  vessels  was  clearly  regulated 
by  sections  296  and  297  of  "  the  Merchant  Shipping  Act,  1854."  The  Magnet. 
being  a  steam-ship,  was  bound  to  keep  to  that  side  of  the  fairway  or  mid-channel 
which  lay  on  her  starboard  side,  that  is,  on  the  north  or  Essex  shore.  The  Ann, 
proceeding  in  the  contrary  direction  to  The  Magnet,  ought  to  have  put  [200]  her 
helm  to  port  so  as  to  pass  on  the  port  side  of  her,  unless  the  circumstances  were 
such  as  to  render  a  departure  from  the  rule  necessary.  The  Appellants  in  the  libel, 
state  that  the  collision  took  place  in  the  following  manner  :  "  That  The  Magnet, 
was  kept  as  close  in  on  the  north  shore  as  it  was  safe  and  practicable  for  her  to  be: 
that  The  Ann  as  she  approached  The  Magnet,  instead  of  either  keeping  her  course 
or  porting,  suddenly  and  improperly  starboarded  her  helm  :  that  The  Magnet's 
engines  were  stopped  and  her  helm  was  put  and  kept  hard  a-port  until  she  actually 
took  the  ground,  and  that  The  Ann  still  under  the  influence  of  her  starboard  helm, 
ran  stem  on  into  and  struck  The  Magnet,  whilst  aground,  abaft  the  paddle-box 
on  the  port  side  ;  "  and  the  libel  alleges,  "  that  the  collision  was  solely  imputable  to 
those  on  board  The  Ann,  by  reason  of  their  having  most  improperly  starboarded 
the  helm,  and  in  having  struck  The  Magnet  owing  thereto."  The  Respondents  in 
their  allegation  distinctly  deny  that  the  helm  of  The  Ann,  was  (in  the  words  of  the 
libel)  "  suddenly  and  improperly  starboarded."  In  endeavouring  to  ascertain  the 
true  state  of  the  facts,  their  Lordships  have  to  lament  the  great  difficulty  which  is 
imposed  upon  them,  as  in  most  cases  of  collision,  of  having  to  decide  between  the 
conflicting  and  contradictory  evidence  of  the  parties.  This,  perhaps,  from  the 
nature  of  these  cases,  is  almost  unavoidable.  The  event  generally  takes  place 
suddenly  and  unexpectedly.  In  the  midst  of  the  hurry,  confusion,  and  alarm  which 
it  ordinarily  occasions,  there  is  no  opportunity  for  calm  observation  of  what  is 
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occu]       _       ind   when,   after-[201]-wards,  an  endeavour  is  made  to   recall  to  the 

memory  the  circumstances  in  their  minutest  details,  the  sudden  and  hasty  view  of 
them  which  alone  was  possible,  together  with  the  natural  bias  of  the  human  mind 
to  put  a  favourable  construction  upon  its  own  acts,  combine  to  present  to  the  parties 
opposite  impn  inch  they  believe  to  be  recollections  of  the  different  occur- 

rences. These  observations  will  tend  to  remove  from  the  witnesses  in  most  of  these 
-  -  the  imputation  of  deliberatelv  giving  a  false  account  of  what  passed  before 
then  eyes,  but  the  result  is  no  less  embarrassing  and  perplexing  to  the  Tribunal 
that  has  to  find  its  way  to  the  truth  through  the  conflict  and  contradiction  of  the 
evidence. 

The  most  important  question  to  determine  in  the  first  place  is,  on  which  side 
of  the  narrow  channel  of  the  Halfway  reach  the  collision  occurred.  Here  the 
witnesses  on  each  side  are  completely  at  variance.  The  Appellants'  witness  - 
that  when  The  Ann  was  first  seen,  she  was  two  points  on  The  Magnet's  port-bow  : 
the  Respondent's  witnesses,  on  the  other  hand,  state  that  The  Magnet  was  first 
seen  on  The  Ann's  starboard-bow.  one  of  them  placing  her  as  much  as  four  points 
on  that  bow.  The  Respondent's  Counsel  endeavoured  to  reconcile  these  state- 
ments by  observing  that  when  The  Magnet  rounded  Jenningtree  point,  the  whole  of 
the  Halfway  reach  must  have  been  upon  her  port-bow.  and  of  course,  therefore. 
The  Ann  also:  but  the  facts  of  the  case  will  not  admit  of  this  ingenious  solution  of 
the  difficulty. 

The  statement  of  the  witnesses  on  board  The  [202]  Ann  is.  that  The  Magnet  was 
seen  by  them  for  the  first  time  at  about  three-quarters  of  a  mile  off.  as  she  rounded 
Jenningtree  point,  and  that  they  saw  her  three  lights. 

Now,  their  Lordships  have  been  assisted  throughout  the  case  by  the  judgment  of 
the  Nautical  Asa  38  5,  and.  by  agreeing  in  their  view,  they  cannot  understand 
how.  in  the  position  in  mid-channel  in  which  The  Ann  is  placed  by  the  evidence. 
Jenningtree  point  could  have  hid  The  Magnet  from  view  (as  may  be  easily  tested  by 
drawing  a  line  from  the  different  points  on  the  chart  which  was  referred  to  in  the 
argument):  nor.  as  the  turn  of  half  a  point  will  obscure  one  or  other  of  the  side 
lights  of  a  vessel,  how  all  the  three  lights  of  The  Magnet  as  she  was  in  the  act  of 
rounding  Jenningtree  point,  could  have  been  seen  at  the  same  time  on  board  The 
Ann.  It  is  clear,  therefore,  that  The  Magnet  when  first  seen  by  The  Ann  must 
have  been  coming  nearly  stem  on,  for  all  her  three  lights  to  have  been  Been  together. 
This  being  established,  the  next  point  to  ascertain  is.  whether  the  vessels  were  on 
the  port  or  the  starboard  bow  of  each  other.  This  must  be  determined  by  the  place 
and  circumstances  of  the  collision.  The  Appellants'  witnesses  say  that,  it  being 
the  duty  of  The  Magnet  to  keep  on  the  north  or  E-sex  side  of  the  Channel,  she  had 
done  so  all  the  way  from  Greenhithe  (one  witness  says  from  Gravesend)  without  any 
deviation  from  her  course.  The  Queen's  Advocate  has  gone  minutely  through  the 
evidence,  and  has  shown  (their  Lordships  think  satisfactorily),  that  this  is  in- 
correct," and  it  only  furnishes  another  proof  of  the  desire  which  is  always  mani- 
I  in  [203]  •  see  to  prove  that  the  parties  were  free  from  blame,  even  upon 
iierial  points.  For  it  is  quite  unimportant  what  the  former  course  of  The 
Magnet  had  been  if  she  was  in  her  proper  position  at  the  time  of  the  collision,  un- 
•  the  damage  arose  from  her  previous  non-observance  of  the  rule.  Where,  then. 
The  Magnet  at  the  critical  time  just  before  the  collision  1  The  wit:  • 
that  she  was  as  near  the  north  shore  as  she  could  safely  get  :  and  that  to  avoid  Tin 
Ann  as  she  came  on  towards  her.  Tht  Magnet's  helm  was  ported,  so  much  that  she 
was  upon  the  mud  and  motionless  at  the  time  of  the  collision.  The  Ann'.-:  win 
rather  confirm  this  statement  of  the  place  where  the  vessels  came  it'  contact  & 
of  them  state  that  Tht  Ann  was  in  mid-channel,  a  little  to  the  northward:  but  the 
ti  in  charge  of  a  vessel  called  The  Bellwether  which  was  about  a  cable's  length 
astern  of  Tht  Ami.  says  that  his  ve>>el  was  just  to  the  northward  of  the  mid-channel, 
about  twelve  fathoms  from  the  north  shore,  and  the  captain  of  Tht  Bettwel 
states  that  The  Ann  was  from  three  to  four  points  on  her  port  bow,  and.  onsequently, 
nearer  to  the  north  shore  than  they  were.  Now.  although  it  is  impossible  to  believe 
-  'her  was  -  the  shore  ae  i*  represented,  yet  it  would  be  making 

too  large  an  allowance  for  inaccuracy  to  suppose  that  upon  this  evidence  Tht   Ann 

the  north  shore  at  all.     The  fact  of  The  Magnet  having 
7''. 
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grounded  is  proved  on  both  sides,  and  the  only  difference  between  thi  witnesses  is, 
whether  this  happened  before  or  after  the  collision.  But  [204]  whichever  was 
the  ease,  as  the  grounding  was  on  the  north  shore,  the  side  of  t lie  channel  where 
the  equally  proved. 

The  plaee  of  Collision  being  thus  established,  it   remains  to  be  considered  how  the 
collision  itself  occurred.     The  Appellants'  witness,-  say  that  Ti  irboarded 

her  helm,  and  ran  into  Tht  Magnet  when  .she  was  aground.  All  the  wil 
board  Tin  Ann  swear  thai  she  never  starboarded  her  helm  at  all,  but  that  her  helm 
was  ported.  It  seems  difficult  to  understand,  if  The  Magnet  was  aground  on  the 
north  shore  at  the  time  of  the  collision,  and  Tin  Ann  was  in  the  position  in  which 
her  witnesses  place  her.  how  she  could  have  reached  Tin  Magnet  without  starboarding 
her  helm.  And  this  difficulty  induced  the  Respondent's  Counsel  to  say.  that  as 
The  Ann  did  not  starboard  her  helm,  therefore,  the  collision  could  not  have  taken 
place  on  the  north  shore.  But  this  has  already  been  shown  to  be  fully  established 
by  the  evidence  on  both  sides. 

Their  Lordships  are,  however,  of  opinion,  upon  a  careful  consideration  of  the 
case,  that  the  helm  of  The  Ann  was  not  starboarded,  and  that  the  collision  did 
not  take  place  in  this  manner.  They  think  that  The  Magnet  had  not  rounded 
Jenningtree  point,  on  the  south  side  just  before  the  collision,  and  that  she  was  not 
then  passim.'  over  to  the  north  side,  but  that  she  was.  at  the  period  when  she  was 
first  seen  by  Th<  Ann.  in  her  proper  course  in  accordance  with  the  provisions  of  the 
Act  of  Parliament.  That  The  Ann  being  a  sailing-vessel,  although  the  regulation 
of  the  Act  as  to  keeping  one  [205]  side  or  the  other  of  the  mid-channel  did  not 
apply  to  her  :  yet  as  she  was  on  the  north  side  of  the  Channel,  it  was  her  duty,  upon 
meeting  any  vessel  on  that  side,  to  put  her  helm  to  port.  This  she  would  probably 
have  done  at  an  earlier  period  if  a  good  look-out  had  been  kept.  But  there  is  reasoi 
to  believe  that  there  was  a  netrlect  on  the  part  of  the  crew  of  The  Ann  in  this  respect. 
The  Master  was  at  the  helm,  which  was  not  his  proper  place,  for  his  duty  was  to  be 
directing  and  ordering  everything  which  was  necessary  to  conduct  his  vessel  in 
safety,  and  the  part  of  the  crew  then  on  deck  appear  to  have  l>een  engaged  in 
clearing  the  cable,  and  preparing  for  the  vessel  being  brought  up  at  Erith.  The 
proper  thing  to  have  been  done  by  Tht  Ann  was.  according  to  the  regulation  of  the 
Act  of  Parliament,  to  have  ported  her  helm,  and  this,  it  is  said,  she  did  ;  but  it  is 
clear  upon  the  evidence,  that  it  was  done  only  just  before  the  collision  happened. 
And  the  witnesses  prove  that  if  her  helm  had  been  ported  earlier,  no  collision 
could  have  taken  place.  The  Ann.  therefore,  had  not  observed  the  rule  prescribed 
by  the  Act  of  Parliament,  and  the  damage  which  occurred  must  be  deemed  to  have 
been  occasioned  by  her  wilful  default. 

Their  Lordships,  upon  a  careful  view  of  the  whole  case,  have  arrived  at  a  clear 
opinion  that  The  Magnet  was  not  to  blame:  that  she  was  in  her  proper  course,  and 
that  the  damage  was  occasioned  entirely  by  The  Ann  having  kept  the  course  which 
she  was  taking  without  alteration,  until  the  last  moment,  when  a  collision  being 
inevitable  she  put  her  helm  a-port.  They  would,  therefore,  have  nothing  more 
[206]  to  do  than  to  recommend  a  reversal  of  the  sentence  which  has  been  pronounced 
upon  the  ground  of  Tin  Magnet  being  solely  to  blame,  if  it  were  not  for  the 
distinct  issue  which  has  been  raised  upon  the  pleadings  between  the  parties  as  to  the 
mode  in  which  the  collision  took  place.  The  Appellants  put  their  case  in  the 
libel  entirely  upon  the  ground  of  The  Ann  having  suddenly  and  improperly  star- 
boarded her  helm.  They  say  the  damage  was  solely  imputable  to  this  act.  and 
they  do  not  pretend,  if  they  fail  in  proof  of  this  allegation,  that  they  have  any 
other  case  to  establish.  The  Respondent  takes  issue  upon  this  fact,  and  it  is  one  of 
the  questions  put  by  the  learned  Judge  of  the  Court  of  Admiralty  to  the  Trinity 
M  sters.  Xow.  their  Lordships  have  already  expressed  their  opinion,  that  Tin 
Ann.  did  not  starboard  her  helm  at  all.  but  that  the  collision  occurred  by  her  having 
kept  her  course  without  any  alteration  of  her  helm,  until  it  was  too  late,  and  that 
then  the  helm  was  not  starboarded,  but  ported.  Xow.  it  is  a  rule,  and  a  most  im- 
portant rule,  to  be  observed  in  all  Courts,  that  a  party  complaining  of  an  injury, 
and  suing  for  redress,  must  recover  only  secundum  allegata  >t  ■probata.  There  is 
no  hardship  or  injustice  in  adhering  strictly  to  this  rule  against  the  complainant. 
for  he  knows  the  nature  of  the  wrong  for  which  he  seeks  a  remedv.  and  can  easilv 
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state  it  with  precision  and  accuracy.  But  great  inconvenience  would  follow  to  the 
opposite  party  unless  this  strictness  was  required,  because  he  might  constantly  be  ex- 
posed to  the  disadvantage  of  bavins  prepared  himself  to  meet  one  state  of  facts,  and 
of  finding  himself  suddenly  and  unexpectedly  confronted  by  a  totally  [207]  different 
one.  The  great  object  of  all  Courts  where  trials  of  fact  take  place  ought  to  be  to 
bring  the  parties  to  a  distinct  agreement  as  to  what  is  in  contest  between  them,  and 
this  object  would  be  entirely  frustrated  if  it  were  competent  to  a  party  to  place  his 
right  to  redress  on  one  ground,  and  then  to  abandon  it  at  the  trial  for  another, 
although  the  latter  ground  would  originally  have  given  him  a  right  to  recover 
against  the  other  party.  Their  Lordships  have,  in  a  recent  case  before  them,  held 
that  parties  are  bound  by  the  statements  which  they  make  in  their  pleadings  in  the 
Court  of  Admiralty.  In  the  cases  of  The  Tecla  Carmen  and  The  Xorth  American 
(12  Moore's  P.C.  Cases  331V  the  Court  below  had  found  that  both  parties  were  to 
blame,  and  had  given  sentence  accordingly.  Their  Lordships  were  strongly  in- 
clined to  think  that  The  North  American  was  alone  in  fault,  but  upon  a  different 
state  of  facts  than  that  which  had  been  alleged  on  behalf  of  The  Tech  Carmen,  and 
they,  therefore,  affirmed  the  sentence,  being  of  opinion  "  that  it  would  not  be  con- 
sistent with  the  safe  administration  of  justice  to  alter  the  judgment  upon  grounds 
quite  inconsistent  with  the  case  made  by  the  Appellant,  both  in  his  allegations, 
and  in  his  evidence,  and  at  the  bar.''  The  present  case  will  furnish  an  additional 
example  of  the  necesity  of  correctness  and  accuracy  of  statement  in  the  pleadings 
of  the  Court  of  Admiralty.  The  Appellants  were,  in  the  judgment  of  their  Lord- 
ships, entitled,  upon  the  true  facts  of  the  case,  to  succeed  against  the  Respondent  : 
but  they  have,  unfortunately,  undertaken  to  prove  that  the  injury  resulted  from 
an  entirely  different  state  of  facts  :  they  [208]  have,  of  course,  wholly  failed  in  doing 
so.  and  then  the  rigid  but  wholesome  rule  steps  in.  and  compels  their  Lordships  to 
declare,  not  that  the  judgment  ought  to  be  affirmed  upon  the  ground  on  which  it 
was  pronounced,  but  that  it  must  be  affirmed  because  the  case  which  has  been  set  up 
by  the  Appellants  has  not  been  proved  by  the  evidence. 

Their  Lordships,  therefore,  will  humbly  recommend  to  Her  Majesty  to  affirm 
the  sentence  appealed  from,  but  without  costs. 

,Mews"  Dig.  tit.  EVIDENCE  :  IV.  Productios  axd  Admission  of  Evidence  :  1.  b. 
Williams  and  Bruce.  Admiralty  Practice.   2nd  ed.   pp.  338   ei        .,  and 
R.S.C.  1883,  Ord.  six.  r.  i  :  as  to  Admiralty  jurisdiction  of  Judicial  Committee. 
note  to  Van  Hassdt  v.  -      h,  1  359,  13  Moo.  P.C.  at  p.  197.] 


[209]       ON    APPEAL   FROM    THE   SUPREME    COURT   AT   CALCUTTA. 

THOMAS  BALES  ROGERS,— Appellant;  RA.TEXDRO  PUTT,  and  Others.— Re- 
spondents *  [June  27  and  28,  I860], 

In  the  case  of  damage  occasioned  by  a  wrongful  act.  though  such  as  the  law 
esteems  an  injurv.  malice  is  not  a  neoessarv  ingredient  to  the  maintenance 
of  an  action  [13  Moo.  P.C.  236]. 

It  is  essential  to  an  action  in  tort  that  the  act  complained  of  should  lie  legally 
wrongful  as  regards  the  party  complaining,  i.e.  it  must  prejudicially  affect 
him  in  some  legal  right.  The  fact  that  it  will,  however  directly,  do  him 
harm  in  his  in  ten  -  -    -      -  enough  [13  Moo.  P.C.  211]. 

An  order  issued  by  the  Su]>eriiitendent  of  marine,  in  his  official  capacity,  to 
the  Bengal  Pilot  BerTice,  employed  by  the  East  India  Company  on  the  Hooghlv 
river.  prohibiting  them  from  allowing  a  particular  steam  tug  to  take  any 
ship  in  tow  of  which  such  pilots  should  have  pilotage  charge,  made  in  con- 
sequence of  what  the  Superintendent  deemed  an  exorbitant  demand  on  the 

*  Present  :    The  Right  Hon.  Dr.  Lushington.  the  Right  Hon.  Sir  Edward  Ryan, 
the  Right  Hon.  Sir  John  Taylor  Coleridge,  and  the  Right  Hon.  Sir  Lawrence  Peel. 

:- 
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part  (if  tin-  owner  of  the  steani  tug-,  whereby  such  owner  was  deprived  for  a 
time  of  the  profits  of  being  employed  by  the  pilots  in  charge  of  ships  _ 
up  or  down  the   river  Hooghly  :   in  the  absence  of  malice,  alleged  or  to  be 
inferred,  is  not  such  a  wrong  as  would  sustain  an  action  by  the  owner  of 
the  tug  against  the  Superintendent  of  marine,  the  officer  of  the  Government, 
ssuing  such  order. 
Upon  appeal  the  judgment  of  the  Supreme  Court  at  Calcutta  maintaining  the 
action,   reversed,  on  the  ground  that  the  Government   had  the  same  rights 
as  a  private  individual  in  declining  to  emplov  the  tug  if  the  charges  were 
too  high  [13  Moo.  P.C.  241]. 
In  the  action,  the  Court  at  Calcutta  nave  damages,  the  amount  of  which  was 
under   the    appealable   value   prescribed    by   the   Calcutta    charter.     As    an 
important  point  of  law  was  involved,  special  leave  to  appeal  was  upon  petition, 
.anted  [13  Moo.  P.C.  226]. 

This  was  an  action  brought  in  the  Supreme  Court  at  Calcutta,  by  the  Respondents 
against  the  Appellant,  under  the  following  circumstances:  — 

[210]  The  Appellant  was  the  Superintendent  of  marine  at  Calcutta,  an  official 
Government  situation  under  the  East  India  Company,  and  in  that  capacity-  had 
the  control  of  the  whole  of  the  Marine  department  under  Government,  including 
the  superintendence  and  control  of  the  Bengal  pilots  employed  by  the 
Government,  who  were  the  only  pilots  who  are  engaged  in  piloting  vessels 
on  the  river  Hooghly.  There  was  no  legal  obligation  to  employ  a  pilot,  but 
from  the  dangerous  nature  of  the  river  no  ship  could  be  safely  navigated  up  or 
down  unless  in  charge  of  a  pilot.  Tugs  were  required  for  bringing  vessels  up  the 
river.  The  Respondents  were  the  owners,  or  part  owners,  of  a  steam  tug  called 
The  Underwriter,  which  was  employed  in  towing  vessels  on  that  river.  It  appeared 
that  there  were  two  rates  of  pavnient  for  the  steam  tugs  employed,  the  first  called 
the  Government  certificate,  according  to  a  tariff,  for  the  time  employed,  and  the 
second  by  special  contract. 

On  the  20th  of  September.  1857.  whilst  the  Indian  mutiny  was  raging  in  full 
force,  and  every  exertion  of  the  Indian  Government  and  its  officers  was  being  made 
to  face  the  difficulties  in  which  they  were  placed.  Her  Majesty's  ship  BeUeisle, 
with  troops  on  board,  destined  for  Calcutta,  arrived  at  the  mouth  of  the  river 
Hooghly:  and  on  the  19th  of  that  month,  the  Captain  of  The  Underwriter,  having 
understood  that  she  wanted  steam,  went  on  board  The  BeUeisle,  and  entered  into  a 
negociation  with  the  Captain  of  that  ship  as  to  the  terms  upon  which  she  should  be 
taken  in  tow.  The  Captain  of  The  Underwriter,  required  at  first  Rs.  3.000.  and 
then  Rs.  2.500.  and  produced  a  contract  ready  prepared,  for  the  Captain  of  The 
BeUeisle.  to  sign.  This,  however,  he  refused  to  agree  to:  when  The  rnder-{211~\- 
uriter  left  The  BeUeisle,  and  carried  on  shore  a  telegram  from  the  Captain  of  The 
BeUeisle  to  Mr.  Beadon.  the  Secretary  to  the  Government  of  India,  asking  to  be 
allowed  to  employ  The  Underwriter,  but  without  stating  the  terms  demanded  by 
her  Captain.  Beadon  replied  to  this  communication,  authorising  Captain  Rodd  of 
The  BeUeisle,  to  employ  The  Underwriter,  under  Government  certificate,  which  would 
have  entitled  her  to  a  certain  fixed  rate  per  diem,  according  to  the  work  done  :  and, 
on  the  morning  of  the  20th,  the  Captain  of  The  Underwriter  having  proceeded  on 
board  The  BeUeisle,  was  informed  of  this  by  Captain  Rodd.  He.  however,  refused 
to  tow  upon  certificate,  and  still  required  a  contract  for  Rs.  2.500  :  and  thereupon 
Captain  Rodd  again  telegraphed  to  Beadon.  and  requested  instructions.  This 
message  Beadon  sent  at  once  to  the  Appellant,  with  a  note,  telling  him  shortlv  what 
had  happened,  and  asking  what,  in  the  circumstances,  had  better  be  done  :  when  the 
Appellant,  considering  the  charge  exorbitant,  and  that  it  was  an  attempt  to  make 
a  market  of  the  necessities  of  the  Government,  at  so  critical  a  period,  and  that  it 
was  of  Lrreat  importance  that  some  step  should  be  taken  to  prevent  the  recurrence 
of  similar  attempts,  went  to  Beadon  and  expressed  this  to  him.  as  his  opinion,  and 
that  he  thought  the  better  course  was  to  inform  the  agents  of  The  Underwriter, 
that  if  they  declined  to  take  The  BeUeisle  in  tow,  an  order  would  be  issued,  prohibit- 
ing the  pilots  of  the  port,  who  should  be  in  charge  of  any  vessel,  from  taking  steam 
of  The  Underwriter.  Beadon,  having  approved  of  this  course.  Hill,  the  officiating 
first  assistant,  made  a  communication  to  that  effect  to  the  atrent  of  The  Underwriter 
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at  Calcutta,  a:  vtain  of  T  ■'■■  [212]  in  the  circumsl  refused  to 

take  steai.  '     •  except  under  Government  certifi 

On  the  --  -  the  Appellant,  in  his  official  capacity,  directed 

an  order  to  be  issued  -  -rated  by  him  to  Beadon.     This  order  was     - 

follows:—     S  No.  262  _  I   rmation.     Memo. — 

Officers  of  th«  -  ■  are.  under  orders  of  the  Superintendent  of  marine, 

i  from  allowing  the  steamer  Underwriter  to  take  any  ship  in  tow  of  which 
they  have  the  pilotage  charg  Sig  S 

Upon  the  issuing  of  the  order,  the  Res  •    ipplied  to  tie  Government  u: 

t,  complaining  - 

t.  on  the  19th  of  October.  1857.  directed  the  order  to  be  withdrawn.     On  the 
13th  of  November.  1857.  an  action  was  brought  by  the  Respondent*  in  the  Supreme 
rt  of  Calcutta  against  the  Appella 

plaint  was  in  form,  an  action  on  the  case,  and  pleaded,  in  subsis- 
ted, chai •_     _  '       A]     ellant  with  wrongfully  and  injuriously  is- 
the  order  in  question.     It  did  not  contain  any  averment  of  malice:  but  dan.    2 
claimed    for   the   alleged   non-employment    of  -      during    I 

■d  the  orii  -  The  Appellant  pleaded  not  guilty,  and  other  pleas 

Material  to  mentioi  ause  came  on  for  trial  in  the  Supreme  Cc\: 

Calcutta  on  the  3rd  of  March.  1858,  before  Sir  James  TV.  Colvile.  Chief  Justice,  and 
-.  Puisne  Judge :   when  the  alx>ve   facts   were   in   - 
d.  all  malice  on  the  part  of  the  Appellant  _        _ratived.      I  was 

that,  during  the  period  the  order  was  h.  • 

-  [213]  vessels  in  the  course  of  her  ordinary  business,  but  on  the 
•    sal  '     tow  2  -lie  afterwards  took  in  tow  a  pi 

_  nine  inch   •        -  water  than  that  ship  for  Rs.  1600.     At  the  clos 
:!esponde:  I         •     "ne  Appell  •      applied  for  a  nonsuit  on  the  ground 

that  no  cause  of  action  was  disclosed.  The  Court  found  a  verdict  for  the  Re- 
spondents on  all  the  issues,  with  Rs.  6624  damages,  leave  being  reserved  to  the 
Appellant  to  move  to  enter  a  nonsuit,  on  the  ground  that  no  action  was  maintainable, 
or  to  reduce  the  damages  to  a  nominal  sum.     A  rule  /  -     iterwards  granted. 

i  the  questions  reserved  came  on  for  argument,  and  the  rule  was  d  - 
on  the  19th  of  March.   1858,  with  costs.     The  Court  holding  that  the  plaint  ira? 
the  evidence,  and  that  it  disclosed  a  good  cav.-  i.in. 

The  judgment  of  the  Court  was  delivered  by  the  Chief  Justice.  Sir  James  Col- 
vile. on  the  case,  the  Plaintiffs  have  recovered  a  verdict 
for  Rs.  6624.  subject  to  the  questions  raised  by  the  rule  of  which  we  have  now  to 
dis}-  •  ret,  whether  judgment  ought  not  to  be  arrested,  on 
ad  that  the  plaint  disclose  a  leiral  cause  of  action?  Secondly, 
whether  the  verdict  entered  for  the  Plaintiffs  ought  not  to  lie  set  aside,  and  a  non- 
suit ound  that  the  Plaintiffs  have  not  proved  any  legal  cause  of 
action  ?  Thirdly,  whether,  ass  _  .  legal  cause  of  action  to  be  alleged  and  proved, 
the  Court  was  stifled  ii  -iving  more  than  nominal  damaires.'  The  first  question. 
of  course,  arises  on  the  record  :  the  others,  on  the  evidence  driven  to  meet  the  plea 
of  not  guilty.     Besides  that  plea,  there  are  only  two  traverses  on  the  record  rs 

which  the  [214]  finding  for  the  Plaintiffs  is  not  impeached  by  the  rule:  if. 

en  alleged  and  proved,  the  Plaintiffs  are 
itled  to  ]  something,  s     ce  nothing  is  pleaded  by  way  of 

1  avoidance.     I  have  somewhat  changed  the  order  of  the  questions  raised 
e  rule,  because  it  is  ■nvenient  to  consider,  first,  that  which  arises  on  the 

■  d  in  the  Defendant's  favour,  it  will  be  unnec-  - 
•  the  eviden<         Tiie  plaint  is  in  case.     It  states,  l.y  way  of 
inducement,  first,  that,  at  the  time  of  committing  the  grievance,  the  Plaintiffs  were 

which  had  theretofore  been,  and 
then  yed  by  them  as  a  steam-tug  between  the  mouth  of  the 

river  Booghl;  I    ileutta.     Secondly,  that  the  Defendant,  as  Superin- 

witb  ami       --   ss  i  of  the  chief  authority  and  con- 
ver  all  t  •  <>f  the  Bengal  pilot  service  employed  by  the  East  India  Com- 

pany -  for  the  purpose  of  pil  ting         -    •  'hereon  to  and  from  the 

•f  Calcutta.     Thirdlv.  that  the  office]  service  are  the  onlv 
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pilots  who  upon  the  river  exercise  the  trade  and  calling  of  pilots,  and  take  pilo 
charge  of  inward  and  outward  bound  ships;  and  that,  in  consequence  of  the  perils 
of  the  navigation  of  the  Baid  river,  no  ship  can  with  safety  proceed  inwards  or 
outwards  thereon,  or  be  duly  navigated,  excepi  the  Bame  be  in  charge  of  a  com- 
petent pilot.  It  then  alleges  thai  the  Defendant,  contriving  and  intending  to  injure 
the  Plaintiffs,  and  to  prevent  them  from  continuing  to  employ  then-  vessel  in  the 
manner  before  mentioned,  and  to  deprive  them  of  the  profits  resultii  i  ifrom, 

wrong-[215]-fully  and  injuriously  issued  and  published  .1  certain  order,  addn 
to  the  officers  of  the  Bengal  pilol  service,  whereby  the  Defendant,  as  such  Superin- 
tendent of  marine,  strictly  prohibited  them  from  allowing   the  said    steam-vessel 

Underwriter  to  take  any  ship  in  tow  of  which  they,  the  officers  of  the  Be 
pilol  service,  should  have  charge.  It  further  alleges,  that  this  order  continuei 
force  and  unrevoked,  and  was  obeyed  by  the  officers  of  the  Bengal  pilol  service,  For 
a  long  space  of  time,  to  wit.  from  the  22nd  of  September  to  the  19th  of  October— 
and  that,  during  all  thai  space  of  time,  the  masters  and  owners  of  divers  ships  were 
desirous  of  employing  the  Plaintiffs'  steam-vessel  to  tow  their  ships  inwards  and 
outwards  on  the  river  Hoo'_dily,  and  would  so  have  employed  the  same,  but  that  they 
were  prevented  from  so  doing  by  the  continuance  of  the  said  order,  and  the  obedience 
thereto  of  the  officers  of  the  pilot  service,  so  long  as  the  same  remained  in  force. 
Per  quod,  the  Plaintiffs  were  for  a  long  time,  to  wit,  twenty-five  days,  and  until  the 
recall  of  the  order,  prevented  from  continuing  to  employ  their  said  vessel  in  towing 
ships,  and  had  been  thereby  deprived  of  the  large  profits  which  they  would  otherwise 
have  made  from  such  employment.  It  mar  be  well  to  admit  at  once,  because  it 
will  clear  the  ground  of  some  of  the  arguments  used,  that  this  plaint  does  not  allege 
either  that  the  Defendant  was  under  a  legal  obligation  to  furnish  a  pilot  to  every 
ship  that  required  one,  or  that  there  was  any  contract  between  the  Plaintiffs  and 
the  Defendant,  or  that  any  contract  subsisting  between  the  Plaintiffs  and  any  other 
persons  had  been  broken  by  the  procurement  of  the  Defendant.  Therefore,  the 
right  of  action,  if  it  exist,  cannot  be  rested  on  the  breach  of  any  public  duty  imposed 
by  [216]  Statute  or  otherwise,  or  on  the  breach  of  any  duty  flowing  from  a  contract 
between  the  parties,  or  upon  the  grounds  recognized  in  Lumley  v.  Gye  (2  Ell.  and 
Bla.,  216).  But  wrongs  falling  within  one  or  other  of  these  classes  are  not  the  only 
wrongs  for  which  an  action  on  the  case  will  lie.  Gerhard  v.  Bates  (2  Ell.  and  Bla.. 
470).  is  a  clear  authority  for  the  position,  that  if  the  wrong  and  the  consequential 
loss  are,  to  use  Lord  Campbell's  phrase  (''<.  490),  'clearly  concatenated  as  cause 
and  effect.'  the  action  is  maintainable,  although  it  does  not  arise  from  any  public 
wrong,  or  the  neglect  of  any  public  duty,  and  the  parties  are  entire  strangers  to 
each  other,  -no  privitv  subsisting  between  them.  Have  we.  then,  here  alleged  a 
tort,  occasioning  a  loss  to  the  Plaintiffs?  The  loss  is  clearly  stated,  but  it  may  be 
damnum  sine  injuria;  or,  if  the  tort  be  established,  the  loss  may  not  be  sufficiently 
'  concatenated  with  it  as  cause  and  effect  ' :  or.  in  other  words,  may  be  too  remote  to 
be  the  subject  of  an  action.  Now,  if  we  turn  to  the  definition  of  a  tort  in  Broom's 
< 'omms..  so  often  cited  at  the  bar,  we  find  that,  if  not  founded  on  the  violation  of  some 
special  duty,  public  or  private,  it  may  lie  founded  simply  on  the  invasion  of  a  legal 
right  :  and  the  fallacy  in  some  of  the  arguments  used  for  the  Defendant,  consisted 
in  the  erroneous  statement,  or  in  the  absence  of  a  clear  perception,  of  the  right  which 
the  Plaintiffs  say  the  Defendant  has  invaded.  That  right  is  not  the  right  to  have 
a  pilot,  but  the  right  to  employ  their  vessels  in  towage  :  in  other  words,  the  right 
of  exercising  their  lawful  trade  or  calling  without  undue  hindrance  or  obstruction 
from  others;  and  surely  it  cannot  be  contended  that  this  is  not  one  of  the  rights 
which  the  common  law  recognizes  and  protects!  The  contest  between  the  House  of 
Commons  and  the  Crown,  in  [217]  the  times  of  the  Tudors  and  the  Stuarts,  which 
resulted  in  the  Statute  of  Monopolies,  and  all  the  learned  arguments  in  the  great 
case  of  The  Monopolies,  in  the  reign  of  Charles  the  Second  (10  State  Trials,  312), 
assume  the  existence  of  the  right.  The  only  question  was.  the  degree  in  which  the 
asserted  prerogative  of  the  Crown  could  override  it.  Lord  Coke's  definition  of  a 
monopoly  is.  '  An  allowance  by  the  King,  by  his  grant  or  otherwise,  to  any  person  or 
persons,  bodies  politic  or  corporate,  of  or  for  the  sole  buying,  selling,  making,  work- 
ing, or  using,  anything  whereby  any  person  or  persons,  bodies  politic  or  corporate, 
are  sought  to  be  restrained  of  any  freedom    or    liberty  that  they  had  before,  or 
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hindered  in  their  lawful  trade.'     The  resolutions  in  The  case  of  the  Taylor*,  etc..  of 

11  Co.  Rep.  53),  and  in  The  case  of  the  Monopolies  (11  Co.  Rep.  84),  also 

assume  the  right  of  the  subject  to  be  protected  in  the  exercise  of  his  lawful  trade. 

d:  if  this  right  is  not  recognized  and  protected  by  law.  on  what  principle  do 
words  spoken,  though  not  actionable  in  themselves,  become  actionable  if  spoken  of 
a  man  in  his  trade  or  calling?  Therefore,  that  the  Plaintiffs  had  a  common  law 
right  to  contract  with  the  master  of  any  vessel  on  the  river  who  might  he  willing  to 
•  r,  and  to  perform  that  contract  by  towing  his  vessel,  cannot, 
we  think,  be  denied.  The  difficulty  in  the  case  lies  in  the  nature  of  the  aUeged 
invasion.  The  invasion,  to  be  actionable,  must,  of  course,  be  wrongful.  Inter- 
ference with  a  man's  trade  by  fair  competition  :  as  in  the  instance  found  in  the 
authorities,  of  a  new  school  established  so  as  to  draw  away  the  scholars  from  an 
old  school :  is  not  actionable.  The  loss  in  such  a  case  is.  in  fact,  not  caused  by 
wrong,  but  by  another's  exercise  of  his  undoubted  right :  and,  in  every  complicated 
[218]  society,  the  exercise,  however  legitimate,  by  each  member  of  his  particular 
the  discharge,  however  legitimate,  by  each  member,  of  his  particular 
duties :  can  hardly  fail  occasionally  to  cause  conflicts  of  interest  which  will  be 
detrimental  to  some.  The  question  here  is.  whether  enough  is  stated  on  the  face  of 
this  plaint  to  show  that  the  Defendant's  interference  with  the  Plaintiffs  trade  was 
wrongful!  Now.  what  appears  on  the  face  of  the  plaint  ?  That  the  Defendant,  by 
virtue  of  his  office,  had  the  power  to  control  the  pilots  of  the  Bengal  pilot  service  : 
but  there  were  no  other  pilots  on  the  river  :  that  no  ships  can  be  safely  navigated  up 
or  down  the  river  unless  it  be  in  charge  of  a  pilot  :  that  the  Defendant,  with  the 
intention  of  preventing  The  Und  -  employment,  issued  an  order  forbidding 

the  pilots  from  allowing  that  steamer  to  take  any  vessel  in  tow  of  which  they  should 
have  charge  :  that  the  order  was  obeyed  and  remained  in  force  a  certain  time,  during 
which  the  Plaintiffs  were,  by  reason  of  the  order,  prevented  from  employing  their 
steamer  as  a  tug.  and  so  hindered  in  their  trade.  It  may  be  said  that  it  is  not  the 
pilot  but  the  Master  whose  business  it  is  to  engage  towatre.  and.  therefore,  that  the 
emplovment  of  the  Plaintiff's  vessel  was  not  prevented  by  an  order  addressed  to  the 
pilot.  But  if  this  objection  arise  in  arrest  of  judgment,  the  fair  intendment  from 
the  third  statement  in  the  inducement  is.  we  think,  that  the  order  being  operative 
upon,  and  obeved  by,  the  pilot,  was  necessarily  operative  upon  the  Master,  because 
he.  though  not  under  a  legal  obligation  to  take  a  pilot,  could  not  safely  navigate  his 
vessel  without  one.  and  could  not  'jet  a  pilot  ether  than  one  of  the  Bengal  service. 
Therefore,  upon  the  plaint,  we  must  assume  that  the  Defendant,  intending  to  injure 
[219]  the  Plaintiffs  in  their  trade,  and  having  a  power  over  the  pilots  of  the  port 
which  he  could  effectually  use  For  that  purpose,  did  consciously  use  that  power  to  that 
end,  and  so  invaded  the  Plaintiff's  legal  right.  It  cannot,  by  any  fair  intendment, 
be  collected  from  the  statements  of  the  plaint  that  this  was  in  the  necessary  or  ordi- 
nary exercise  of  the  Defendant's  power  as  Superintendent  of  marine,  or  in  the 
regular  discharge  of  his  duty  as  a  public  officer.  Prima  fane,  it  can  matter 
nothing  to  the  pilot,  or  the  officer  who  supplies  the  pilot,  by  what  steamer  the  vessel 

ed  to  sea  :  and  the  injurious  intention  here  alleged  is,  as  it  is  in  many  other 
ssenceof  the  action.  Thus  Baron  Parke,  in  Langridgi  v.  /.'  y  (2  Mee. 
and  Wels.  531  I,  speaking  of  actions  on  the  case  founded  on  deceit,  says — '  A  mere 
naked  falsehood  is  not  enough  to  give  a  right  of  action  :  but  if  it  be  a  falsehood  told 
with  an  intention  that  it  should  l>e  acted  upon  by  the  party  injured,  and  that  act 
produce  damage  to  him."  there  is  no  question  but  that  an  action  would  lie.     It  may 

id  fraud  and  falsehood  are  mala  in  st  :  but  the  arbitrary  abuse  of  power,  to  the 
wilful  injury  of  another,  is  also  malum  in  St.  As>uredlv,  such  a  wanton  exercise 
of  power  is  less  innocent  than  the  act  of  shooting,  which,  in  the  ancient,  as  well  as  the 
more  modern  case,  reported  in  11  East.  pp.  571-4,  became  wrongful  because  done 
with  the  intention  of  disturbing  the  Plaintiff's  decoy.  The  judgment  of  Gibbs.  C.J., 
in  Sutton  v.  <lnrk-r  (li  Taunt.  29),  shows  how  a  public  officer,  acting  wantonly  and 
oppressively  in  the  exercise  of  an  undoubted  power,  may  become  liable  in  an  action 
on  the  case.  But  then  it  is  said,  that  the  damage  is  too  remote:  or.  in  other  words. 
that  the  damage  and  the  loss  are  not,  in  Lord  Campbell's  phrase,  sufficiently 
[220]  '  coi  ad  effect  ':  and  Ashley  v.  Harrison,  and  Taylor  v. 

Neri  (both   reported   in    1    Esp.   p.   48  and   p.   386)  were  relied   upon.       But   the  real 
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principle  of  those  eases,  as  of  Vicars  v.  Wilcocks  (2  Smith  -  I   <  .  299),  and  of  tin 

of  -lander  collected  by  Mr.  Smith,  in  liis  note  on  Vicars  v.  WUcocks  (2  Leading 

-  -     .  19),   is.   whether  the  damage  is  t he  natural   result   of  the  thing  dune,  or 

whether  it   is  not  eapable  of  being  attributed  to  sunn-  other  cause.     In  Lumley  v. 

(2  Ell.  and  Bla.  216),  Brie,  •!..  also  remarks  on  the  absence  of  intention  in  those 
to  cause  the  damage  complained  of;  and.  assuredly,  the  Defendant  in  one  of 
those  eases  may  well  have  libelled  the  actress,  and  the  Defendant  in  the  other  may 
well  have  beaten  the  actor,  without  intending  to  injure  the  manager:  and.  therefore, 
though  some  doubt  has  been  thrown  on  their  authority  by  Lumley  v.  Qye,  those 
may  l>e  good  law.  and  yet  not  govern  this  I  ase.      For  it  is  difficult  to  conceive  a  more 

-arv  connection,  as  cause  and  effect,  than  that  which  here  exists  lx-tween  the 
damage  done  to  the  Plaintiffs  and  the  Defendant's  act.  The  order,  moreover,  is 
insensible,  if  it  is  supposed  to  have  been  issued  with  any  intention  but  that  of 
causing  the  damage  :  the  damage  followed  upon  it,  and  there  is  no  other  assignable 
cause  which  will  account  for  that  damage.  Then,  it  is  urged  that  the  intervention 
of  the  pilot  between  Captain  Rogers  and  the  Master  of  the  ship,  and  of  both  pilot 
and  Master  between  Captain  Rogers  and  the  Plaintiffs,  makes  the  damage  too  remote. 
But  we  are  not  dealing  with  a  case  like  that  of  Ward  v.  Weeks  (7  Bingh.  211),  in 
which  A.  used  slanderous  words  to  B..  which  B.  repeated  to  C.  and  thereby  caused 
the  damage  to  the  Plaintiff  :  and  it  was.  therefore,  held,  that  the  Plaintiff  could  not 
sue  A.  Even  [221]  in  a  case  of  slander,  the  rule  is  different  if  the  repetition  of  the 
words  is  in  the  course  of  duty,  as  is  shown  in  Rendition  v.  Maltby  ( 1  Cra.  and  M., 
Here  the  pilot  is  but  the  officer,  compelled  by  the  rules  of  his  service  to  obey 
the  Defendant,  his  superior.  The  Master  acts  under  the  necessity  imposed  upon  him 
hy  the  Defendant,  through  the  pilot  :  and  the  case  seems  to  us  to  fall  within  the 
principle  which  is  thus  expressed  by  Erie.  J.,  in  his  judgment  in  Lumley  v.  Gye  : 
'  It  is  clear  that  the  procurement  of  the  violation  of  a  right  is  a  cause  of  action. 
in  all  instances  where  the  violation  is  an  actionable  wrong":  and  he  goes  on  to  say. 
'  he  who  procures  the  wrong  is  a  joint  wrong  doer,  and  may  be  sued,  either  alone 
or  jointly  with  the  agent,  in  the  appropriate  action  for  the  wrong  complained  of.' 
The  liability  is  still  clearer,  where,  as  in  this  case,  the  agent  is  an  innocent  agent. 
Upon  the  whole,  therefore,  though  this  action  is  in  many  respects  of  a  novel  char- 
acter, and  we  have  been  unable  to  find  any  case  which  is  exactly  in  point,  we  are  of 
opinion  that,  on  principle,  it  is  maintainable,  and  that  some  authority  for  it.  is  to 
be  found  in  the  old  case  cited  by  the  Plaintiff's  Counsel — Garret  v.  Taylor  (2  Rolles' 
Rep.  162):  and  Carrington  v.  Taylor,  and  Eeeble  v.  HiekeringUi,  both  reported  in 
11  East,  pp.  571.  574.  We  cannot  think,  with  the  Defendant's  Counsel,  that  the 
two  latter  cases  are  distinguishable  from  the  present  by  the  circumstance  that  the 
decoy  in  the  one  was  parcel  of  a  manor,  and,  in  the  other,  is  described  as  an  ancient 
decoy  :  for  the  difficulty  here,  as  we  said  before,  does  not  arise  from  the  nature  of 
the  right,  but  from  the  nature  of  its  invasion.  Again,  we  think,  upon  the  authority 
of  these  cases,  and  of  Ferguson  v.  The  Earl  of  7i/«-[222]-«oi/?7  (9  CI.  and  Fin.  251  j, 
that  the  action  is  maintainable,  without  any  allegation  or  proof  of  malice.  This 
being  so.  we  have  next  to  consider  whether  the  cause  of  action  laid  has  been  suffi- 
ciently proved  :  or.  rather,  for  that  is  the  form  of  the  rule,  whether  there  is,  on  any 
material  point,  that  absence  of  evidence  which  can  entitle  the  Defendant  to  insist 
on  a  nonsuit.  The  issues,  as  to  the  ownership  of  the  vessel  and  the  authority  of  the 
Defendant  over  the  officers  of  the  Bengal  pilot  service,  have  been  found  for  the 
Plaintiffs  :  nor  is  it  now  contended  that  there  was  not  evidence  to  support  that  find- 
ing. The  other  material  statements  in  the  inducements  were  not  traversed,  and  we 
must,  therefore,  take  it  to  be  admitted,  on  the  pleadings,  that  there  were  no  pilots 
but  those  of  the  Bengal  pilot  service,  and  that  no  ship  can  be  safely  navigated  in  the 
Hooghly  without  a  pilot.  On  this  record,  therefore,  we  have  not  to  consider  whether 
the  existence  of  five  or  six  licensed  pilots  would  in  any  degree  affect  the  right  to 
maintain  the  action  :  and  the  admission  seems  also  to  exclude  the  hypothesis  that  the 
Plaintiffs  were  not  hindered  in  their  trade,  because  Masters  of  vessels  might  have 
taken  their  tug  and  gone  up  or  down  the  river  without  a  pilot.  The  question  re- 
mains, whether  the  Plaintiffs  have  proved  all  they  were  lwund  to  prove  under  the 
plea  of  not  guilty.  They  have  proved  that  the  Defendant  issued  the  order  in  ques- 
tion :  that  he  issued  it  with  the  avowed  object  of  punishing  the  Plaintiffs  for  their 
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refusal  to  comply  with  certain  conditions  which  he  had  no  right  to  impose  upon 
them.     Thev  have  proved  its  continuance  for  a  certain  time.     They  have  put  i: 
final  order-  rnment  on  this  proceeding,  which  prove  that,  ii  _  the  order, 

the  Defendant  -        r  from  acting  in  the  regular  [223]  discharg  -  duty,  that 

his  a  -       -riors.  unjustifiable,  and  an  improper  exc :     - 

of  power.  They  have  proved  that,  by  the  rules  of  the  service,  the  pilots  were  bound 
to  oVi.  ■  rder  of  their  superior  officer  so  long  as  it  was  unrevoked.     They  have 

irr  emanated  from,  and  was  issued  on  i  sibility  of.  the 

rersation  with  the  Secretary  purport  of  it  was  what 

the  Dei  I  is  not  tantamount  to  the  authority  of  Governi 

•  the  authority  -  ould  have  relieved  the  De- 

fendant from  liability,  or  done  more  a  i.demnified  by 

is  -  iperiors.  the  damag  tiffs     ave,  unquestionably,  proved 

that  damage  did  result  to  them  in  consequence  of  the  order.  Hut  the  nature  and 
effect  -vidence  will  be  best  considered  with  reference  to  the  only  ques 

that  remains  to  be  determined  on  this  rule  :  namely,  whether  that  evidence  justified 
the  award  of  more  than  nominal  damages.  We  can  see  no  reason  why  the  dan  2  • 
which  the  Cou:     _  >n  the  trial  should  be  reduced.     We  then  disclaimed  any  in- 

tention to  give  those  penal  damages  by  which  the  learned  Counsel  for  the  Plaintiffs 
insisted  the  Court  ought  to  mark  of  the  arbitrary  conduct  of  the  Defendant  : 

but   we  ti.      _    I       vid  we  endeavoured  to  measure  the  damages  according  to  this 
principle)  that,  if  the  act  of  the  Defendant  was  wrongful,  the  Plaintiffs  were  entitled 
u-  recover  the  actual  loss  which  they  had  sustained  in  consequence  of  it.     We  ha  1 
and  positive  |  the  continuance  of  the  order,  and  that  immediately  after 

-ue  the  pilot  in  charge  refused  to  unmoor  a  vessel  if  The  Underwriter,  which 
[224]  had  s    -  :ook  her  in  tow.     The  Captain  also  has  sworn  that. 

■  r  the  order,  he  might  have  had  other  engagements,  but  that  in  consequence 
of  the  order  his  vessel  remained  idle.  This  is  entirely  confirmed  by  every  inference 
to  be  drawn  fr  ~iate  of  trade  in  the  port,  the  ordinary  principles  on  which 

men  act.  and  by  the  acts  of  the  Plaintiffs,  as  shown  in  their  remonstrance  and  appeal 
-.-eminent.  We  gave,  therefore,  what,  upon  the  evidence  of  the  average  nett 
earnings  of  the  steamer  when  in  work,  would  have  been  its  probable  earnings  if  it 
had  been  allowed  to  work  during  its  period  of  enforced  idleness.  We  continue  to 
think  that  the  evidence  given  of  the  refusal  to  unmoor  The  Danitl  If  ough 

;he  time,  was  properly  received  :  but  we  must  observe,  that  the  proper 
of  persevering  in  the  objection  would  have  been  by  moving  for  a  new  trial. 
_  round  of  the  improper  reception  of  evidence,   and  that  the  point  is  not 
..;rlv  raised  by  this  rule.     It  may.  however,  be  open  to  the  Defendant  to  : 
in  arrest  of  judgment,  that  the  special  damage  is  not  alleged  with  sufficierv  pr.r- 
"icularitv:  that,  as  in  a  certain  well-known  class  of  action  for  slander,  the  nam  -     I 
the  persons  who  would,  but   for  the  order,  have  employed  the  Plaintiffs'  steamer. 

:iave  been  stated.     But  we  would  observe,  that  the  question  here  :.- 

whether  customers  who  have  been  wont  regularly  to  deal  at  a  particular  shop,  and 

-~arily  known  to  the  person  who  keeps  that  shop,  have  been 

di'ven  from  that  shop:  we  have  to  deal  with  the  case  of  a  steamer  plying  for  hire 

in  a  port  To  which  ships  from  all  quarters  of  the  world  resort,  many  of  them  for  the 

time.     Again:  the  noto-[225]-rious  existence  of  the  order,  and  the  fir.»t  act  of 

to  it.  would  necessarily  prevent  mac      -  --Is  from  coming  to  hire 

ter  in  the  port,  and  The  Un*  from  making  what  are  termed  in 

lb     evidi :  -     ->ing  trips  "  to  the  Sand  Heads.     It  seems  to  us.  therefore,  that 

-  case  falls  within  the  principle  of  Hartley  v.  Herrim  Rep.  130)  that  the 

plaint  allege*  tie  special  damage  with  as  much  certainty  as  the  subject-matter  is 

capable  of.   and  that   the  damages   have  l>een   correct/  L     We   repeat   our 

•  t  that  the  delay  in  the       -     ssion  of  the  order  has  increased  the  PlaintirT- 

and  the  Defendant's  liability:  nay.  more,  we  are  sorry  that  the  Defendant  should 

suffer  at    all.  because,   although   we  think  that   he  took   an  erroneous  view  of  the 

Plaintiffs'  conduct,  and  a  still  more  erroneous  view  of  his  own  position  and  powers, 

that   he  acted  honestly  on  the  notions   which  he  says  prompted   his 

ict.     But  though  we  regret  that  Captain  Rogers  has  -   ..ped  the  fate  which 

rally  attends  on  those  who.  without  measuring  their  own  powers  or  authority. 
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yuixotically  undertake  to  be  the  redressors  of  grievances,  real  or  imaginary;  this 
cannot  influence  our  decision  as  Judges.  If  in  our  judgment  the  Plaintiffs  have 
.-micivd  a  certain  pecuniary  loss,  in  consequence  of  an  actionable  wrung  done  to 
;ii.  in  1 1\  the  Defendant,  we  must  declare  them  entitled  to  recover  thai  Loss  from  him 
The  rule  must  lie  discharged." 

The  amount  of  the  damages  recovered,  lis.  6624,  being  under  the  appealable 
ralue,  the  Appellant  presented  a  special  petition  to  Her  Majesty  tor  leave  to  appeal, 

in  which,  amongst  Other  things,  he  stated  that  he  had  issued  the  order  in  question, 
with  the  sanction  and  approval  of  the  Secretary  of  the  Go-[226]-verninent  in  the 
Home  Department  in  Calcutta,  believing  that  the  exigencies  of  the  public  service 
demanded  the  same  :  that  the  action  was  lii-ought  for  the  wrong  alleged  to  have  been 
j by  him  to  the  Respondents  by  such  order,  and  he  submitted,  that  as  an  im- 
portant principle  of  law  was  involved  in  the  decision  in  the  action,  the  amount  of 
damages  ought  not  to  deprive  him  of  the  benefit  of  an  appeal,  and  prayed  that  the 
judgmenl  might  he  reversed,  altered,  or  varied,  and  the  verdict  found  for  the  Re- 
spondents in  the  action  set  aside,  and  a  verdict,  or  a  nonsuit,  entered  on  his  behalf. 

July  11,  le'59.*  Mr.  W.  Field  for  the  Petitioner,  cited  Spooner  v.  Juddo 
(6  Moore's  P.C.  Cases,  257  i. 

Tkeir  Lordships  gave  leave  to  appeal  on  security  being  given  to  the  amount  of 
£100,  for  costs. 

The  appeal  now  came  on  for  hearing. 

Mr.  Macaulay,  Q.C.,  and  Mr.  W.  Field,  for  the  Appellant. — This  is  a  case  of  first 
impression,  arising  from  a  prohibition  issued  by  a  public  servant  in  the  proper  dis- 
charge of  his  duty  and  without  malice,  to  the  officers  of  the  Bengal  pilot  service- 
employed  by  the  Government  on  the  river  Hooghly,  not  to  use  the  Respondents' 
steam-tug;  or,  in  other  words,  not  to  deal  with  the  Respondents  in  their  trade  or 
calling  of  steam-tug  owners;  and  the  first  question  is,  whether  the  action  is,  in  the 
circumstances,  maintainable.  To  sustain  such  an  action,  there  must  have  been 
either  [227]  a  violation  by  the  Appellant  of  a  legal  right,  or  a  wrongful  act  done  by 
him  in  violation  of  a  legal  right  or  private  duty,  productive  of  damage  to  the  Re- 
spondents. We  contend  there  is  neither  of  these  requisites.  The  alleged  right  of 
the  Respondents  is  not  a  legal  right  at  all  :  it  is  simply  a  right,  as  owners  of  a 
steam-tug,  to  trade,  like  the  owners  of  other  steam-tugs,  on  the  river  Hooghly.  which 
is  an  open  river.  The  wrong  complained  of  is  an  order  by  a  Government  officer  to 
the  pilots  under  his  control  not  to  use  the  Respondents'  steam-tug.  In  Lumley  v. 
Gije  (2  Ell.  and  Bla.  232),  Mr.  Justice  Erie  says  that  "  (he  procurement  of  the  viola- 
tion of  a  right  is  a  cause  of  action."  That  case  is  relied  on  by  the  Chief  Justice  in 
the  Court  below,  on  the  assumption  that  there  was  a  legal  right  in  the  Respondents 
to  be  employed,  it  may  be  in  their  turn,  by  the  pilot  service.  If  they  had  only  a 
claim  to  be  employed,  there  is  no  ground  of  action :  but  we  deny  that  even  any  such 
claim  existed.  It  is  admitted  that  there  was  no  legal  obligation  on  the  Appellant  to 
furnish  pilots  for  all  the  vessels  navigating  the  Hooghly  in  the  service  of  the  Govern- 
ment. Nor  is  it  pretended  that  there  was  any  contract  between  the  Respondents 
and  any  other  parties  which  the  Appellant  procured  to  be  broken.  The  Chief 
Justice  in  the  Court  below  states  this  broadly.  It  is  admitted,  also,  that  there  was 
no  malice;  it  is  not  charged,  or  alleged,  or  attempted  to  be  proved:  and  yet,  without 
such  averment,  or  proof,  the  Court  below,  on  the  authority  of  Werguson  v.  Tin  Earl 
of  Kimnovll  (!i  Clk.  and  Fin.  251),  has  held  that  this  action  could  be  maintained. 
But  that  case  differed  materially  from  the  present,  and  really  decided  only,  that 
when  the  law  easts  a  duty  upon  a  person,  which  he  refuses  or  fails  [228]  to  perform. 
lie  is  answerable  in  damages,  though  no  malice  is  proved  to  those  whom  his  refusal 
or  failure  injured;  his  neglect  of  duty,  and  its  consequential  injury  to  the  party, 
i-  the  ground  of  action.  There  is  no  such  case  here.  Gerhard  v.  Bates  (2  Ell.  and 
Bla.  176).  also  relied  on  by  the  Court  below,  was  an  action  for  false  representation. 
by  which  the  Plaintiff  was  induced  to  take  shares  in  a  joint  stock  Company  ;  and  it 
was  held,  that  the  damage  to  the  Plaintiff  being  shown  to  be  the  direct  result  of  the 

*  Present  :  The  Right  Hon.  Lord  Kingsdown,  the  Right  Hon.  Thomas  Erskine, 
the  Right  Hon.  Dr.  Lushington,  the  Right  Hon.  Sir  Edward  Ryan,  and  the  Right  Hon. 
Sir  haw  rence  Peel. 
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aud,  the  Plal-  -  entitled  to  re  a        -    the  Defendant  as 

for  tort.  The  dirtum  of  Lord  Campbell  in  that  case,  that  if  the  wrong  and  conse- 
quential loss  "  are  clearly  concatenated  as  cause  and  effect."  an  action  is  maintain- 
able, is  not  applicable  to  the  circumstances  of  this  case.     T 

\f  Ipswicl  Co.  Rep.  53),  and  L<       Rep.  146  |, 

only  ass  the  right  of  the  subject  to  be  protected  in  the  exercise  of  his  lawful 

trade,  which  we  don't  deny  :  but  that  is  very  different  from  an  assumed  right  to  be 

euiploved  in  such  trade.     Lanpridge  \  2  Mee.  and  Wels.  519.  and  4  Mee.  and 

-     of  false  representations  and  fraud.        In   IT  intt  rbottom  v. 

"   Mee.  and  Wels.   1 15  >.  Baron  Alderson.  referring  to  that  case,  refused 

rry  the  principle  of  that  decision  further.     So  in  H  )         hcrd(ll~E 

The  v  ton  v.  Taylor  (9  Com.  Ben.  Rep.  '_    "       22),  and 

L  East's  '7  -ubmit.  misapplied  by  the  J 

in  the  Court  below.     In  th<  :here  was  a  disturbance  of  the  enjoyment  of 

[229]   a  leg  _  .t  :    there  is  no  legal  right  at   all  here.       In  button   v.  Clarke 

also  cited  in  the  Court  below,  it  was  held  that  if  a  person  in  the  exer- 

■i  a  public  function  without  emolument  which  he  is  compellable  to  execute,  acts 

at  malice,  and  accord:    _         the  best  of  his  skill  and  diligence,  and  upon  the 

best  information  he  can  obtain,  does  an  act  which  occasions  consequential  damage. 

he  is  not  liable  to  an  a,  >ueh  damage.     The  action  must  be  on  tort,  or  for 

breach  of  contract :   here  t:  ither.     The  action  is  for  an  alleged  damage. 

which  was  simply  a  refusal  to  allow  dealing  with  the  Respondents  on  their  own 

terms.     As  the  act  complained  of  was  done  by  a  Government  officer  on  behalf  of,  and 

with  the  sanction  of  the  Government,  it  may  be  a  question  whether  an  _ainst 

such     ffi  lid  be  entertained  by  a  Municipal  Court.  El  tu  v.  Bcdrrrchund 

(\  Knap}  •  -  "  Stab     H  Council  of  India  v.  Kumaehee 

Huron  v.  Denman  ("2  Exch.  Rep.  167V  Dobree  v.  Napier 
(2  Bingh.  N.C.  7^1  We  su  :..::.  therefore,  that  the  declaration  discloses  no  cause 
for  action,  and.  even  if  such  existed,  which  we  deny,  we  further  insist  that  the 
damages  are  (         -       :  and  that  they  ought  only  to  have  been  nominal. 

Mr.  H         a       Smith,  Q.C.,  and  Mr.  H.  Mills,  for  the  Respondent. — If  the  order 
of  the  Appellant  was  a  wrongful  act.  it  is  actionable.     He  had  the  control  of  all  the 
■vernnie-.     -  upon  the  river  Hooghly.  and  it  is  impracticable  for 

ships  '  jjate  that  river  without  a  pilot.     If  the  pilots  disobeyed  the  order  of  the 

lant.  they  were  liable  to  be  punished  :  the  obe-[230]-dienee  of  the  pilots  to  this 
order  rendered  also  that  of   Masters  of  vessels  -  -  The  effect  of  their  obeying 

the  order  was  to  prevent  the  -  ierwriter  obtainr.  _  .ployment 

eir  lawful  trade  or  calling.     T;  is  the  Appellant  knew,  his  avowed  object  being 
-iiment  of  the  Respondents  for  refusal  to  tow  under  Government   certificate. 
\ '    ■      ■  ich  an  order  was  an  improper  exercise  of  his  power,  and  a  tor- 

tuous act  as  agah--  .   ^pondents  :  Wing  done  without  lawful  justification  and 

with  the   intention   of  damaging  them.     The  plaint   which   sets   forth   r. 
disci  -  of  action,  and  is  sufficient    in    law.       It  avers  that  the  Re- 

spondents were  damaged  in  their  trade,  and  in  the  lawful  use  of  their  proper-- 

"llant.  who.  as  against  them,  is  thereby  a  wrong  doer, 
and  that  such  order  was  issued  intentionally,  authoritatively,  and  with  the  design 
of  damaging  the  Respondents.     The  judgment,  we  submit,  was  well  founded  upon 
-     gj 

effect  of  the  act  of  the  Appellant :  that  is  quite  clear, 
and  :-  :lv  averred.     Xow.  the  greai  principle  of  law  is.  that  every  man  must 

the  probable  consequences  of  his  own  act.  2 

Clk.  and  Fin.  _ 

•     _ent.     Jarmnin  v.  Hooprr  16  Man.  and  Gr.  827),  B  Senior 

(15  Law  J.  Q.B    .  _     LawJ.  Q.B.  IS  [  .here 

•  diate.  and.  t  actionable:  it  is  not.  as  in  the  case  of  a  slander. 

-   Smith's  L.<  ~   I     sfs  Rep.  1),  too  remote     In  Parkhurtt 

Lord  Holt  says.  "  If  a  [231]  man  does  an  unlawful  act. 

all  be  answerable  I  s  of  it,  espe  iallv  where  the  act  is  done 

intent  tl  lential  damage  shall  be  done." 

'he  legal  right  of  the  Respondents  to  prosecute 
36 
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a  lawful  trade,  namely,  the  tire  and  use  of  their  steam-tug ;  and  this  is  prima 
fan',  actionable.  He  that  hinders  another  in  his  trade  or  livelihood  is  liable  to  an 
action,  rise  slander  affecting  a  man's  trade  would  not  be  actionable.  Keebte  v. 
ringiU  ( I  1  East,  575-6).  And.  though  no  action  may  lie  for  a  public  nuisance, 
yet  if  a  private  injury  is  sustained  thereby,  an  action  will  lie.  Iveson  v.  Moore 
(1  Ld.  Rami.  486),  Eost  v.  Groves  (5  Man. and  Gr.  613),  Wilkes  v.  Hwngerford  Market 
Co.  (2  Bingh.  N.C.  281),  Dobson  v.  Blackmon  (16  Lam  J.  Q.  IS.  233).  These 
authorities  show  that  the  law  recognizes  thai  description  of  right  in  individuals, 
in  respect  of  which  the  special  damage  is  claimed,  and  thai  i1  was  actionably  wrong- 
to  inflict  that  son  of  damage. 

Thirdly,  as  the  damage  done  flowed  from  the  Appellant's  acts,  by  which  he 
intended  to  damage  the  Respondents  in  their  use  of  a  lawful  right  :  such  act  was 
wrongful  on  the  part  of  the  Appellant,  and  made  him  liable  to  an  action.  Gregory 
v.  77m  Duki  of  Brunswick  (6  Man.  and  Gr.  205),  Millar  v.  Taylor  (4  Burr.  2303), 
Pasley  v.  Freeman  (2  Smith's  L.C.  62).  Langridgi  v.  Levy  (2  Mee.  and  Wels.  579), 
Mostyn  v.  Fabrigas  (.1  Smith's  L.  C.  528),  Kteble  v.  Hickeringill  (11  East's  Rep.  574). 
Com.  Dig.,  tit.  "action  on  the  case  for  misfeazance,"  A.  Every  loss  or  damage 
occasioned  by  the  wrongful  act  of  another  is  actionable.  Ashby  v.  II  htte  (Ld. 
Rav.  938,  1  Smith's  L.  C.  105),  Ferrmg  v.  Harris  (2  Moo.  and  Rob.  5),  Dean  v. 
[232]  Clayton  (7  Taunt.  489,  495).  Bird  v.  Holdbrook  (4  Bingh.  628),  Ferguson  v. 
Tlit  Karl  of  Kinnoull  (9  Clk.  and  Fin.  251,  310,  321).  This  is  not  a  case  of  damnum 
absque  injuria  :  if  the  Appellant  so  contends  he  must  make  out  such  position.  It 
is  not  as  where  a  Defendant  carrying  on  an  offensive  trade,  but  in  a  proper 
manner,  and  in  a  proper  place,  in  pursuance  of  a  previous  right  acquired,  is 
protected.  Rich  v.  Basterfield  (16  Law  J.  C.  P.  273),  Hole  v.  Barlow  (27  Law  J.  C.  P. 
207).  Nor  is  this  a  case  where  some  other  maxim  of  law  comes  into  play  and 
prevents  the  Appellant  from  being  actionable.  Revis  v.  Smith  (18  Com.  Ben.  Rep. 
126),  Henderson  v.  Broomhead  (28  Law,  J.  Exch.  360),  Barber  v.  Lessiter  (29  Law  J. 
C.  P.  161),  Lumley  v.  Gye  (2  Ell.  and  Bla.  216). 

Lastly,  no  averment  of  malice  was  necessary  ;  it  is  not  like  the  case  of  Judge 
acting,  or  alleged  to  have  acted,  from  corrupt  motives,  but  of  a  wrong  committed 
which  has  worked  damage  to  the  Respondents.  Ferguson  v.  The  Earl  of  Kinnoull 
('.i  Clk.  and  Fin.  321),  Saxon  v.  Castlt  (6  Ad.  and  Ell.  652),  and  with  regard  to  the 
amount  of  damages,  the  special  damage  averred  is  sufficient  to  let  in  the  proof  of  loss 
of  trade  given  ;  there  is  no  ground  for  saying  they  are  excessive. 

Mr.  Macaulay,  (}.C,  in  reply. 

The  judgment  of  their  Lordships,  prepared  by  Sir  John  T.  Coleridge,  was  now- 
delivered  by  - 

The  Right  Hon.  Dr.  Lushington  (July  30,  1860). — This  was  an  appeal  from  the 
Supreme  Court  of  Calcutta.  The  Respondents  were  the  Plaintiffs  in  that  Court,  and 
their  plaint  recited  that  they,  before  [233]  the  committing  of  the  grievances 
complained  of,  had  been,  and  then  were,  the  owners  of  a  steam-tug  called  The 
Underwriter,  employed  for  hire  in  towing  ships  to  and  from  the  port  of  Calcutta, 
and  in  the  receipt  of  large  profits  from  such  employment  ;  and  that  the  Defendant 
was  an  officer  in  the  public  service  of  the  East  India  Company,  having  the  name  and 
style  of  the  Superintendent  of  marine,  and  that,  as  such,  he  was  invested  with  the 
chief  authority  and  control  over  all  the  officers  of  the  Bengal  Pilot  service  employed 
by  the  Company  on  the  Hooghly  river  for  the  purpose  of  piloting  vessels  thereon  to 
and  from  the  said  port  ;  and  that  the  said  officers  of  the  Bengal  pilot  service  were 
the  only  pilots  who,  upon  the  said  river,  exercise  the  calling  of  pilots,  and  take 
pilotage  charge  of  inward  and  outward  bound  ships  ;  and  that  in  consequence  of 
the  perils  of  the  navigation,  no  ship  can  with  safety  proceed  inwards  or  outwards, 
or  be  duly  navigated,  except  in  charge  of  a  competent  pilot.  After  these  recitals. 
the  plaint  charged  that  the  Defendant  wrongfully  and  unjustly  contriving-  and 
intending  to  injure  the  Plaintiffs,  and  to  prevent  them  from  continuing  to  employ 
their  said  steam-tug,  wrongfully  and  injuriously  issued  and  published  a  certain 
order,  addressed  to  the  said  officers  of  the  Bengal  pilot  service,  whereby  he,  as  such 
Superintendent  of  marine,  strictly  prohibited  them  from  allowing  the  said  steam 
tiiLr  to  take  any  ship  in  tow  of  which  they  should  have  charge.       It  then  stated  the 
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_  which  the  order  remained  in  force:  the  deprivation  of  employment 
during  that  time ;  and-  -  loss       profit,  laying    lie  damage  at  Rs.  20,000. 

pleaded  three  pleas,  on  the  first  only  of  which,  being 
g     Lty,  their  Lordshi]  The  alle-[234]-gat ions 

in  the  inducement  by  way  of  recital-  taken  to  have  been  admitted  by 

dam  :   and  supposing  the  direct  alleg  -  which  are  in  issue  to  have  been 

proved,  in  such  sense  a*  to  make  the  action  maintainable.  -  :uade 

s  as  to  the  amount  of  the  damages  awarded:    the  point  for  consideration, 
.  is.  whether  upon  the  evidence  in  the  case  this  action  is  maintainable. 
As  their  Lordships  view  the  evidence,  the  facts  appear  to  be  the  following:  — 
al  pilots  are  an  organized  body,  under  the  control  of  the  Superintendent 
of  marine,  which  office,  at  the  time  in  question,  was  filled  by  the  Defendant.     They 
form  by  far  the  larger  part  of  the  Calcutta  pilots,  and  on  them  devolves  the  almost 
indispensable  duty  of  piloting         •     -  up  and  down  the  Hooghly  to  and  from  t! 
and  port  of  gs  stantly  required  for  bringu  g         -   Is  up;  and 

•   were  own;    •  le,  a  steam-tug.  Tit   Underwriter,  employed  in  this 

service.  For  sucb  service  there  are  two  raxes  of  payment,  one  called  the  Government 
certificate,  in  which  the  amount  is  regulated  bv  a  tariff  according  to  the  time 
employed:  the  other  depending  on  the  special  contract  between  the  par     - 

September,   l.v57.  when  the  mutiny  in  India  was  in  full  vigour.  Her 
-   -  entered  the  Hooghly.  bringing  troops  for  the  public  service. 

The  Captain  of  The  Underwriter,  Fox,  who  was  seeking  emj  I  went  on  board 

and  ottered  to  take  her  up.  At  this  time  a  Bengal  pilot  was  in  charge  of  her. 
'.eclined  to  take  her  on  the  terms  of  the  Government  certificate,  and  asked  a 
much  larger  sum.  first  Ks.  3000.  and  finally  Rs.  2500.  The  Captain,  not  choosing 
to  incur  the  responsibility  of  agreeing  to  this  demand,  telegraphed  once  and  again 
[235]  to  Beadon.  the  Secretary  to  the  Government  of  India,  stating,  on  the  st 

demand,  that   his  pilot   required   a   powerful  tug.   and   asking  what 
amount  he  might  offer.     On  the  receipt  of  this  second  application,  Mr.  Beadon 
uunicated   it   to   the   Defendant,   with  a   lette:  what   had   passed,   and 

concluding  with  these  words: — "  What  had  better  be  done  '"  The  Defendant 
immediately  went  to  Beadon.  and  gave  him  his  opinion  that  the  charge  was  ex- 
orbitant :  that  it  was  Beadon*s  dutv  to  take  steps  to  prevent  such  charges  being 
made  for  ships  coming  in  with  troops  :  that  the  rate  of  charge  might  otherwise 
increase  from  dav  to  day  with  the  increasing  net  :  the  Government :  and 

added,  that  if  he  left  the  matter  to  him,  he  would  proceed  to  The  Baukshall  (jhe  place 
ndezvous  for  the  Bengal  pilots)  and  direct  one  of  the  officers  to  see  the  owners  of 
the  tug.  and  tell  them  that  if  they  did  not  send  down  immediately  an  order  to  take 
tow.   he   would   issue   an   order  to   the  officers  of  the   pilot    service. 
Ly  prohibiting  the  _  iter  to  take  any  ship  in  tow 

of  which  they  had  pilotage  charg  I  .is  Beadon  answered.  "  I  think  you  would 
do  right  :  "  and  so  left  it  with  the  Defendant  to  d  •  :  the  matter.     What  the 

Def«  1  he  would  do.  he  immediately  did.     The  Government  terms  were  still 

refused  by  the  Plaintiffs,  and  the  service  was  unperformed  by  them.  Whereupon. 
on  the  22nd  of  September,  by  the  directions  of  the  Defendant,  the  order  com- 
plained ■  >:  led,  and  remained  in  force  until  the  19th  of  October,  when,  bv  the 
direction  of  the  i^verumciit.  it  «  -  -  nded  :  and  it  is  for  the  Loss  of  employment 
dm                           val  that  the  action  has  been  brought  and  the  damages  awarded. 

[236]  On  t!.;-  -  •  :  facts  it  does  not  appear  to  their  Lordships  material  to  con- 
sider whether  the  demand  made  on  the  part  of  the  Plaintiffs  was  exorbitant  or  not. 
nor  whether  the  opinion  expressed  by  the  Defendant,  and  on  which  he  subsequently 
acted,  was  founded  in  <_'ood  policy,  or  otherwise.     Neither         -  em  to 

lude  the  question  in  the  action,  that  the  act  complained  of  is  to  be  considered 

1  that  in  the  part  which  the  Defendant  took  in  it  he 
xnment,  intending  to  discharge  his  duty  as  a 
public  servant   with  perfect  good  faith,  and  with  an  entire  absence  of  any  malice. 
particular  or  general,  the  Plaintiffs.     For  if  the  act  which  he  did  v. 

-    -he  Plaintiffs,  and  produced  damage  to  them,  they  must 

have  the  same  remedy  by  >.  whether  th<  -  own. 

-   ind  unauthorized,  or  whether  it  were  done  bv  the  order  of  the  superior 
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power.     The  civil   irresponsibility  of  the  Supreme  power  for  tortuous 
m>t  be  maintained  with  any  show  of  justice,  if  its  agents  were  nol   personally  re- 
sponsible for  them;  in  such  cases  the  Government   is  morally  bound  to  indemnify 
its  agent,  and  it  is  hard  <>n  such  agent  when  this  obligation   i-  died;  but 

the  i- i -_t1it  to  compensation  in  the  party  injured  is  paramount  to  this  consideration. 
Neither  in  the  case  of  damage  occasioned  by  a  wrongful  act,  that  is.  an  act  which 
the  law  esteems  an  injury,  is  malice  a  necessary  ingredient  to  the  maintenance  of 
the  action:  an  imprisonment  of  the  person,  a  battery,  a  trespass  on  land,  are 
-  and  only  instances,  in  which  the  act  may  he  quite  innocent,  even  laudable, 
as  to  the  intention  of  the  doer,  and  yet,  if  any  damage,  even  in  [237]  legal  contem- 
plation, be  the  consequence,  an  action  will  lie. 

But  the  foundation  of  every  action  of  tort,  apart  from  the  question  of  malice, 
iv  an  act  wrongful,  and  which  may  be  qualified  legally  as  an  injury.  This  position 
in  not  contravened  in  the  very  able  and  learned  judguientof  the  Court  below  ;  indeed, 
it  is  assumed  as  the  principle  of  derision,  and  the  wrongful  act  relied  on  is  stated 
to  be,  the  invasion  of  "the  right  of  the  Plaintiffs  to  employ  their  vessels  in  towage; 
in  other  words,  the  right  of  exercising  their  lawful  trade  or  calling,  without  undue 
hindrance  or  obstruction  from  others."  No  doubt  an  act  which,  prima  facie,  would 
appear  to  be  innocent  and  rightful,  may  become  tortuous  if  it  invades  the  right  of 
a  third  person.  A  familiar  instance  is,  the  erection  on  one's  own  land  of  anything 
which  obstructs  the  light  of  a  neighbour's  house:  prima  facie,  it  is  lawful  to  erect 
what  one  pleases  on  one's  own  land  :  but  if  by  twenty  years'  enjoyment,  the  neigh- 
bour has  acquired  the  right  to  the  unobstructed  transmission  of  the  light  across 
that  land,  the  erection  of  any  building  which  substantially  obstructs  it.  is  an  invasion 
of  the  right,  and  so  not  only  does  damage,  but  is  unlawful  and  injurious. 

The  question  then  is  whether,  in  this  sense,  the  Defendant  has  heen  guilty  of  a 
wrongful  act.  On  the  one  hand,  the  Government  has  frequent  occasion  to  have 
vessels  towed  up  the  river,  and  it  desires  to  have  this  done  by  the  owners  of  toy 
vessels  on  certain  terms  which  it  believes  to  be  just;  and  it  keeps  in  its  service  a 
body  of  pilots,  who  have  the  charge  of  vessels  coming  up  the  river  :  and  it  is  assumed 
that,  practically,  the  discretion,  for  the  time  being,  of  employing  the  particular 
towing-vessel  that  is  to  bring  [238]  up  a  ship,  is  vested  in  the  pilot  who  has  her  in 
Sje.  The  Plaintiffs  decline  to  deal  with  the  Government  on  the  terms  which  it 
desires  to  deal  on,  and  in  a  particular  case  insist  on  what  appears  to  the  Government 
not  only  to  he  an  unreasonable  demand  in  itself,  but  likely,  as  a  precedent,  to  be 
injurious  to  the  public  interests,  if  yielded  to  in  this  particular  instance.  If  the 
Plaintiffs  have  the  right,  as  undoubtedly  they  have,  of  prescribing  what  terms  they 
please  for  the  services  they  are  to  render,  it  cannot  be  doubted  that  the  Government 
has  an  equal  right  to  accept  or  refuse  to  deal  with  the  Plaintiffs  on  those  terms:  to 
say.  "  we  will  employ  you  only  if  you  will  accept  such  or  such  a  remuneration." 
And.  if  the  prohibition  complained  of  had  been  limited  to  pilots  in  charge  of  vessels 
in  the  public  service,  we  suppose  no  one  would  have  imagined  for  a  moment  that 
there  was  anything  wrongful  in  it.  or  that  any  action  could  be  maintained  on 
account  of  it.  however  prejudicial  its  consequences  might  have  been  to  the  Plaintiffs' 
business  :  nor  could  it  have  made  any  difference  if  there  were  no  vessels  to  be  towed 
up  but  those  in  the  service  of  the  Government,  although  the  consequence  would  have 
been  directly  a  total  loss  of  employment  by  the  Plaintiffs  :  for  their  right  to  exercise 
their  calling  must  be  understood  only  as  co-extensive  with,  and  not  as  over-riding, 
the  right  of  the  public  or  of  individuals  to  deal  with  them  or  not.  at  its  pleasure: 
the  right  to  buy  or  to  refuse  to  buy  is  as  much  to  be  regarded  as  the  right  to  sell 
or  to  refuse  to  sell. 

But  the  prohibition  certainly  goes  beyond  this:  it  forbids  the  officers  of  the 
pilot  service  from  allowing  The  Underwriter  to  take  any  ship  in  tow  of  which  they 
have  pilotage  charge;  and  the  question  is.  whether  [239]  this  difference  in  extent 
makes  it.  as  against  the  Plaintiffs,  wrongful.  Their  Lordships  are  of  opinion  that 
it  does  not.  For  the  interests  of  the  community,  and  without  any  legal  obligation, 
the  Government  has  organized  a  body  of  pilots:  it  does  not  appear  that  any  law 
forbids  the  employment  of  a  pilot  who  is  not  of  that  body,  and.  indeed,  it  was  proved 
that  there  were  other  pilots  exercising  their  calling  in  the  port  of  Calcutta  on 
whom   the   Government   prohibition   would   have  had   no   effect.     The   Government 
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certainly,  as  any  other  master,  mar  lawfully  restrict  its  own  servant*  as  to  those 
whom  they  shall  employ  under  them,  or  co-operate  with  in  performing  the  services 
for  the  due  performance  of  which  they  are  enrolled  and  taken  into  its  >ervice. 
Supposing  it  had  been  believed  that  The  Underwriter  was  an  ill-found  vessel,  or 
in  anv  way  unfit  for  the  service,  might  not  the  pilots  have  been  lawfully  forbidden 
to  employ  her  until  these  objections  were  removed  !  Would  it  not.  indeed,  have  been 
the  durv  of  the  Government  to  do  bo       And  is  it  not  equally  lawful  and  right  when 

-  ionestlv  believed  that  her  owners  will  only  render  their  services  on  exorbitant 
terms'  As  regards  individual  owners  of  vessels,  of  all  but  those  employed  on  its 
own  account,  the  Government,  by  its  pilots,  co-operates  with  the  Plaintiffs  in  the 
service  of  bringing  thei'       ....  port:  may  it  not  refuse  thai  ation 

so  long  as  it  believes  the  demand  made  by  them  unreasonable,  and  likely  to  be  pre- 
judicial to  its  own  interests,  that  is.  the  interests  of  the  public  ]  Their  Lordships 
think  this  quesTKc:  can  admit  of  only  one  answer,  and  if  so.  the  prohibition  issued 
e  Defendant  in  its  whole  extent  was  [240]  a  lawful  act.  and  did  not  interfere 
injuriously  with  any  right  of  the  Plaintiffs. 

It  will  be  observed  that  their  Lordships  are  only  dealing  with  a  case  in  which 
no  malice,  in  the  m  st  _  eral  sense  of  the  term,  is  imputed,  or  proved  against  the 
Defendant.  It  is  unnecessary  to  consider  what  would  have  been  their  judgment  in 
a  case  in  which  the  Defendant  had  given  the  same  advice  to  the  Government,  and 
done  the  same  act  towards  the  Plaintiffs  from  any  indirect  motive,  or  with  direct 
malice  against  them.     It  is  enough  to  say.  that  the  decision  of  such  •      vould 

turn  on  totally  different  principles  from  the  present. 

I-  will  be  observed  also  that  their  Lordships"  reasoning  identifies  the  act  of  the 
Defendant  with  the  approbatio;.  Secretary  to  the  Government:  and  they  do 

this,  not  forgetting  •  letter  to  the  Defendant  dated  on  the  loth  October,  in  which 
the  Defendant  is  censured  for  his  act.  and  directed  to  recall  it  :  for  their  Lordship* 
think  that  the  evidence  of  the  Defendant,  uncontradicted  by  the  evidence  of  Beadon, 
clearly  establishes  that  the  Defendant  acted  with  his  approbation.  To  him  applica- 
tion had  fi  -  made  for  directions  by  the  Captain  of  The  sought 
advice  of  the  Defendant,  accepted  the  advice  which  was  given  in  good  faith,  and 
could  not  have  been  withheld  without  breach  of  duty  :  a  the  character  of  the 
act  cannot  be  a  by  the  change  of  opinion  subsequentlv  manifested,  or  by  the 
re  which  it  was  thought  right  to  inflict  upon  the  agent. 

T  is  case  ws<  dis  :    in  the  Court  below  in  a  very  learned  and  elaborate 

judgment,  to   which  their  [241]  Lordships  have   given  the  full  consideration    't 

to  all  the  conclusions  of  that  judgment.     The 
appeal  bat  '    ry  ably  argued  at  the  Bar  :  but  their  Lordships  have  not  th 

ry  to  review  and  distinguish  the  manv  cases  cited,  either  in  the  judgment 
of  the  Court  below  or  in  the  argument.  Ii  -  3  to  them  that  when  the  legal 
principles  to  which  they  have  adverted  are  applied  to  the  facts  of  this  ease,  its 
decision  turns  on  a  very  plain  and  elementary  point:    it  is  essential  to  an   action 

t  that  the  act  complained  of  should,  under  the  circumstance  - 
ful  as  regards  the  party  compla         s  is,     '   must  prejudicially  affect  him  m 

I  right  :  merely  that  it  will,  however  directly,  do  him  harm  in  his  int' 

1     -  3  are  of  daily  occurrence  in  which  the  lawful  exei     -  right 

opei  detriment  of  another,  necessarily  and  directly,  without  being  action- 

able.    The  pr<  -  to  their  Lordships  to  be  i  will, 

therefore,  humbly  advi.-e  Her  Majesty  that  the  judgment  of  the  Court  below 
to  1  .  :.  and  that  the  costs  of  the  appeal  should  be  borne  by  the  I:    - 

lLONY,  III.  Appeals  to  Privy  Council.  3.  Leave  to  appeal :  tit. 

TORT,  L.  Generally.     -  [nd.  App.  103;  3  L.T.  160;  9  W.R.  149. 

,1881,  6  A.I       -  \mship  Co.  v.  M'Gregor, 

Q.B.D.  ,,/  Trade* 

\.C    1  :  Leathern   v. 
iffirmed  in  III..  -    ;   n,  1901. 

17  T.L.I;  to  appeal  in  civil       -  to  Rete- 

$37,  2  P.C.  at  p.     - 
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[242]  I  »N  APPEAL  FROM  THE  CHANCERY  COURT  AT  YORK. 

JOHN   BELL,— Appellant;    ELIZABETH   GRAHAM,— Sespot 

[Dec.  7  and  8,  1359]. 

A  domiciled  Englishman  and  Englishwoman  residing  in  England,  alter  an  illicit 
connection  of  some  years'  standing,  went  to  Gretna  in  Scotland,  and  on  their 
arrival  there  (before  the  passing  of  the  Statute  19th  and  20th  Vict.,  c.  96,) 
contracted  a  marriage,  per  verba  de  prai  •■  making  a  mutual  declara- 

tion of  marriage  before  witnesses.  At  the  instance  of  the  man.  the  certificate 
of  marriage  given  by  the  Person  who  officiated  at  the  ceremony  was  ante- 
dated four  years.  In  a  suit  for  nullity  of  marriage  by  the  man.  he  repudiated 
the  marriage,  on  the  ground,  that  he  had  never  consented  to  a  marri  a 
but  went  through  the  form  of  marriage  with  a  simulated  object  in  view. 
namely,  for  the  purpose  of  obtaining  a  certificate  to  blind  inquiries.  There 
was  no  deception  on  the  part  of  the  woman,  who  believed  it  to  be  a  marriage. 

Held: — That  the  marriage  was  valid  by  the  lex  loci  contractus,  theiv  being 
reasonable  evidence  of  the  intention  of  the  parties  to  contract,  ipsum  matri- 
monium  :  and.  further,  that  as  there  was  a  mutual  declaration  of  present 
marriaare.  it  was  immaterial  whether  the  man  had  some  other  motive  beside 
marriage  [13  Moo.  P.C.  262]. 

Quaere.  If  the  ceremony  was  performed  bv  either  parrv.  alio  intuitu,  such  a 
marriage  is  valid  by  the  Scotch  law?  [13  Moo.  P.C.  259,  260]. 

Suit  for  nullity  of  marriage  promoted  by  the  Appellant  against  the  Respondent. 

The  facts  of  the  case  were  these :  — 

The  Appellant  resided  in  Appleby,  in  Westmoreland,  and  had  for  many  years 
held  the  office  of  Clerk  of  [243]  the  Peace  for  the  County  of  Westmoreland.  The 
Respondent  was  a  person  in  an  inferior  station  of  life,  residing  in  the  same  parish 
in  the  house  of  her  brother,  a  shoemaker. 

It  appeared  that  about  the  early  part  of  November,  1843,  when  the  Appellant 
was  forrv-three  years  of  age,  and  the  Respondent  was  only  nineteen.  .nacy 

commenced  between  them,  which  lasted  about  six  years,  which  resulted  in  the  birth 
of  two  children,  of  which  the  first  was  still-born:  the  other  survived,  and  was  >till 
livinsr.  On  the  occasion  of  her  second  pregnancy,  which  was  in  the  autuui: 
communications  passed  between  the  Appellant  and  George  Graham,  the  brother  cf 
the  Respondent,  the  evidence  as  to  which  was  conflicting,  but  the  effect  of  such  com- 
munications" appeared  to  have  resulted  in  an  arrangement  that  the  Appellant  should 
marry  the  Respondent.  In  pursuance  of  this  arrangement,  the  Appellant,  on  the 
13th  of  November.  1847,  proceeded  with  the  Respondent  and  her  brother  by  train 
to  Carlisle,  where  the  brother  was  directed  to  wait,  while  the  Appellant  and  the 
Respondent  went  on  by  train  to  Gretna.  On  arriving  at  the  Gretna  station,  which 
is  on  the  English  side,  they  walked  across  the  border  to  the  toll-house  on  the  Scotch 
side,  where  marriages  were  commonly  performed,  and,  in  the  presence  of  John 
Murray,  the  keeper  of  the  house,  who  was  accustomed  to  officiate  on  such  oeve  - 
they  went  through  the  usual  ceremony  of  declaring  themselves  to  be  man  and  wife, 
signed  their  names  in  the  register,  and  received  the  usual  certificate,  known  as  the 
"'  marriage  lines."     The  following  were  copies  of  the  register  and  the  certificate:  — 

[244]  "  [Allison's  Bank  Toll  House  t], 

"  [Parish  of  Gretna  t],  Scotland. 

"Annan.  Parish  of  Annan,  18th  November.  1>4J. 

"  We,  John  Bell,  residing  in  the  parish  of  Bongate,  in  the  county  of  Westmore- 
land, and  Elizabeth  Bell,  residing  in  the  parish  of  Appelby,  in  the  county  of  West- 

*  Present :  The  Right  Hon.  Lord  Cranworth,  the  Right  Hon.  Lord  Chelmsford, 
the  Right  Hon.  Lord  Kingsdown.  the  Right  Hon.  Sir  Edward  Ryan,  and  the  Right 
Hon.  Sir  Lawrence  Peel. 

t  The  words  in  brackets  were  erased  by  lines  drawn  across  them  in  the  originals. 
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moreland.  do  herebv  acknowledge  ourselves  ro  be  married  ;  an  the  !  - 

343;   in    testimony   whereof,    we   have    requested    Mary    Murray    and 

David  Murray  1     sigi    -his  as  wV      sses  to  the  genuineness  of  our  signatures 
,\V-     sses  J°lm  Bel1- 

Mary  Murray.  Elizabeth  Bell." 

David  Murray. 

Certificate. 

•  \  ••  Kingdom  of  Scotland. 

"  County  of  Dunn:     - 
••  Parish  of  [Gretna  *]  Annan. 
"  These  are  to  certify  to  all  to  whom  these  presents  shall  ccme.  that  John  Bell, 
from  the  parish  of  Bongate,  in  the  county  of  Westmoreland,  and  Elizabeth  Bell, 
from  the  parish  of  Appleby,  in  the  county  of  Westmoreland,  being  here  pr-.  - 
and    having    declared  themselves  married    persons,    were  this  day  married  after 
the  mannerof  the  laws  of  the  Church  of  England,  and  agreeably  to  the  laws  of  Scot- 
land, as  [245]  witness  our  hands.     Annan,  this  the  1st  day  of  November.  I  : 
;V. "  -    esses  John  Bell. 

John  Murray.  Elizabeth  Bell. 

Mary  Murray. 
David  Murray. 

•  This  done  on  the  13th  November,  1847." 

The  parties  then  returned  to  Carlisle,  where  they  picked  up  Get  am. 

and  all  three  returned  together  to  Appleby.     No  change  was  made  in  the  mode  of 
:'  either  parrv.     The  intimacy  continued  in  the  same  manner  a-  The 

Appellant  did  not  acknowledge  the  Respondent  as  his  wife,  nor  did  he  provid 
regular  maintenance  for  her,  other  than  by  assisting  her  with  occasional  presents 
of  money-     In  the  vear  1852.  he  discontinued  such  payments,  and  she  in  consequence 
becan  geable  to  the   parish,  and   passed  six  weeks  in  the   workhouse,    i 

arrangements  were  made,  under  which  the  Appellant  agreed  10  make  her  a  weelily 
allow  the  maintenance  of  herself  and  her  child.     Disputes  arose  in  l 

quence  of  the  non-payment  of  this  allowance,  and  in  Decembe1  Appel- 

lant commenced  a  suit  of  nullity  of  marriage  in  the  Consistory  Court  of  Carlisle, 
against  the  Respondent. 

libel  of  the  Appellant  pleaded,  in  substance, — First,  that  some  time  in  the 
year  1845.  Elizabeth  Graham,  falsely  calling  herself  Bell,  then  and  still  a  spinster, 
became  the  mother  of  a  child  by  the  Appellant.  That  some  time  in  the  year  1847. 
she  again  became  pregnant  by  him,  and  that  her  delivery  was  expected  late  in  that 
vear.  or  early  in  the  year  next  ensu.  a  S  ondly,  that  her  brother.  [246]  whom 
she  lived  with,  and  partly  depended  on,  became  acquainted  with  that  fact,  and 
threatened  to  turn  her  out  of  doors  on  account  of  such  her  second  pregnancy ;  and 
that  thereupon,  to  prevent  her  brother  putting  such  threat  into  execution,  it  was 
mutuallv  I  and  agreed  between  the  Appellant  and  the  Respondent  I 

up  a  pretended  Scotch  marriage  as  having  been  had  between  them,  and  to  procure 
a  certificate  of  such  pretended  Scotch  marriage  to  be  exhibited  in  proof  thereof. 
Thirdly,  that  the  Appellant,  on  the  10th  , :   N  1847,  pi  Carlisle, 

and  thence  to  a  toll-bar  called  by  the  name  of  Allison's  Bank  or  Sack  Bar.  in  the 
pari-  Gotland,  the  keeper  of  which  toll-bar  being  in  the  habit  of 

man  to  him  for  the  purpose  of   getting  married. 

That  "a  formal  register  book  was  kept   at  the  toll-bar.  in  which  regular  entries 
were  made  of  marriages  had  thereat,  and  that  copies  of  such  entries,  purport:-  _ 
l>e    certificates    of  _    -  _ven    on    application    to    the    parties 

•  ich    mar:  •  d    that    the    Appellant    then    and    there,    on 
the                                      r,     1>47.    agreed    with    the    keeper    of    the    toll-bar. 

the  consideration  i  .  that  the  keeper  should  give  a  pretended  certificate 

of  a  S  _  erly  taken  place  between  the  Appellant  and  the 

»  hen  and  so  -  -  '    yellant  and  the  Respondent 

the  keeper  at  the  toll-bar  aforesaid.     Fourthly, 

9  in  brack  •  drawn  across  them  in  the  original. 
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that  on  the   L3th  of  November,  1847,  the  Appellant   and   Respondent   proceeded  to 

Carlisle,  and  thence  to  the  toll-bar,  and  John  Murray,  the  keeper  of  the  toll-bar,  in 
pursuance  of  the  agreement  aforesaid,  was  in-[247]-dured  by  tin'  Appellant 
Respondent  then  and  there  present,  to  make  in  the  register  book  kept  in  the  toll- 
bar  as  aforesaid,  a  certain  entry  m  the  words  and  figures  following:-  "  Kingdom 
of  Scotland,  Parish  of  Annan. — These  are  in  certify  to  whom  these  presents  shall 
lome,  that  John  Bell,  from  the  parish  of  Bongate,  in  the  county  of  Westmoreland, 
and  Elizabeth  Bell,  from  the  parish  of  Appleby,  in  the  county  of  Westmoreland,  being 
now  hen-  present,  ami  have  declared  themselves  married  persons  from  I  si  November, 
1843."  Thai  the  entry  was  made  in  the  joint  presence  of,  and  signed  by  the 
Appellant  and  Respondent  respectively,  and  attested  by  David  Murray  and  Mary 
Murray,  the  son  and  wife  of  John  Murray,  and  that  a  eo]>y  thereof  was  then 
made  by  John  Murray,  and  given  by  him  to  the  Respondent,  such  copy 
purporting  to  be  "  her  marriage  lines,"  or  the  certificate  of  a  marriage 
then  acknowledged  between  her  and  the  Appellant.  Fifth,  that  the  Appellant  and 
Respondent  were  born  in  the  counties  of  Cumberland  and  Westmoreland  respectively, 
and  had  been  resident  all  their  lives  in  the  latter  of  such  counties,  at  Appleby,  or 
in  its  neighbourhood  :  that  they  were  not.  nor  were  either  of  them,  at  Annan  in  the 
month  of  November,  L843,  or  at  any  other  time,  nor  did  they,  or  either  of  them. 
ever  reside  in  Scotland:  and  that  they  never  cohabited  in  Scotland,  and  that 
save  as  aforesaid  they  never  acknowledged  each  other  as  and  for  husband  and 
wife  respectively  in  or  out  of  Scotland.  _  Sixth,  that  by  the  laws  of  Scotland,  a 
declaration  or  acknowledgment  of  each  other  as  husband  and  wife  made  by  two 
parties  in  Scotland  under  the  circumstances  l)efore  alleged,  did  not  con-[248]- 
stitute  a  lawful  marriage  between  such  parties,  and  that  the  mutual  declaration 
or  acknowledgment  made  under  such  circumstances,  not  being  made  seriously  and 
deliberately,  and  with  the  intention  of  contracting  marriage,  did  not  constitute  tin 
legal  relation  of  husband  and  wife  between  the  Appellant  and  Respondent,  but 
th  it  the  same  was  by  the  law  null  and  void  altogether. 

The  Respondent's  answer  to  the  libel  pleaded,  in  substance: — First,  that  in  the 
year  1  ,S 4 5 .  she  became  the  mother  of  a  child  by  the  Appellant,  she  having  been  seduced 
by  him  at  the  age  of  seventeen  years,  or  thereabouts,  under  a  promise  of  marriage  : 
and  that  about  the  month  of  August,  1817.  she  again  became  pregnant  by  him. 
Second,  that  the  Respondent's  brother,  having  become  acquainted  with  the  intii 
which  then  subsisted  between  the  Appellant  and  the  Respondent,  refused  to  allow 
her  to  remain  in  his  house,  upon  which  the  Appellant  told  the  Respondent  and  her 
brother  that  he  would  marry  the  Respondent,  and  said  he  was  determined  to  ful- 
fil his  promise  forthwith,  and  to  which  promise  the  Respondent  and  her  brother 
gave  full  credence.  Third,  that  the  Respondent  believed  that  the  Appellant  on  the 
10th  of  November,  1847,  in  pursuance  and  performance  of  his  promise  to  marry 
her,  went,  as  pleaded,  to  Carlisle,  and  from  thence  to  the  toll-bar  house  at  Gretna. 
in  Scotland,  the  keeper  of  which  toll-bar  house  was  in  the  habit  of  marrying  such 
parties  as  resorted  to  him,  for  the  purpose,  as  alleged,  of  making  inquiries  as  to  the 
mode  of  getting  married  there,  and  the  expenses  thereon,  as  the  Appellant  had  in- 
formed the  Respondent.  Fourth,  that  on  the  13th  of  November,  1847.  the  [249] 
Appellant  and  the  Respondent  proceeded  to  Carlisle,  and  thence  to  the  toll-bar, 
as  alleged,  then  and  now  kept  by  John  Murray,  in  the  parish  of  Gretna,  in  Scotland, 
when  and  where  the  Appellant  and  the  Respondent  were  requested  by  Murray  to 
stand  up  and  join  hands,  which  they  accordingly  did,  and  then  the  Appellant,  with 
an  intent,  as  the  Respondent  then  believed,  seriously  and  deliberately,  to  contract 
matrimony,  and  the  Respondent  also  seriously  and  with  an  intent  to  contract 
matrimony,  in  the  presence  of  such  witnesses,  mutually  took  and  solemnly  acknow- 
ledged  each  other  respectively,  as  in  the  presence  of  God.  to  be  respectively  husband 
and  wife.  That  an  entry  of  such  marriage  was  then  made  in  the  register  book,  and 
a  paper,  purporting  to  lie  the  Respondent's  marriage  lines,  was  then  and  there 
delivered  to  her.  Fifth,  the  Respondent,  save  that  she  expressly  denied  that  the 
Appellant  and  the  Respondent  never  acknowledged  each  other  as  or  for  husband  and 
wife  respectively,  either  in  or  out  of  Scotland,  but  save  as  aforesaid,  she  admitted 
the  fifth  article  to  be  true.  Sixth,  referring  to  her  answer  to  the  fourth  article  of 
tic  libel,  and  utterly  denying  that  the  mutual  declaration  or  acknowledgment 
therein  mentioned  was  made  under  the  circumstances  therein   falsely  alleged,  the 
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Res  ent  said  she  could  not  answer  further  thereto.     And.  the  Respondent,  in  a 

allegation  further  pleaded: — First,  that  at  the  time  of  the  marriage 
pleaded,  by  the  laws,  immemorial  usages  and  customs  of  Scotland,  a  valid  marriage 
between  a  man  and  woman  might  by  their  consent,  per  verba  de  praesenti,  be  con- 
tracted by  them  in  that  kingdom,  such  man  and  woman  being  respee-[250]-tively 
above  the  aire  of  pupilage,  which  by  the  law  of  Scotland  is  the  age  of  fourteen  years 
in  males,  and  twelve  in  females,  without  any  banns  published  or  licence  had,  and 
without  the  intervention  of  any  religious  ceremony  :  and  that  the  acknowledgment 
by  the  parties  of  each  other  as  husband  and  wife,  and  their  public  cohabitation  a> 
such,  was  at  the  time  aforesaid,  by  the  laws,  usages,  and  customs  aforesaid,  pre- 
sumptive proof  that  such  parties  were  validly  married,  and  to  be  taken  as  conclusive 
evidence  of  their  marriage,  and  that  no  consent  of  parents  or  guardians  wa- 
ssary  to  the  validity  of  the  marriage  between  persons  both  above  the  age  of 
pupilage  by  the  laws,  usages,  and  customs  aforesaid.  Second.  That  the  brother  of 
the  Respondent  having  become  acquainted  with  the  intimacy  which  subsisted 
between  the  Appellant  and  the  Respondent,  refused  to  allow-  her  to  remain  in  his 
house.  That  it  was  not  mutually  agreed  or  at  all  concerted  and  agreed  by  and 
between  the  Appellant  and  the  Respondent  to  set  up  a  pretended  Scotch  marriage. 

ly  had  between  them,  and  to  procure,   if  possible,   a  certificate  of  such 
pretended  Scotch  marriage,  to  be  exhibited  whensoever  as  in  proof  thereof  :  and  it 

ssly  all  ired.  that  the  refusal  of  George  Graham  having  become  known 
ellant.  he  told  the  Appellant  and  George  Graham  that  he  would  marry 
her.  and  that  he  was  determined  to  fulfil  his  promise  theretofore  made  to  her  to 
that  effect,  and  under  which  previous  promise  she  had  been  seduced  by  him.  That 
the  Appellant  frequently  conversed  with  George  Graham  on  the  subject  of  his 
marriage  with  his  sister,  and  reiterated  his  promise  to  perform  his  pledge.  [251] 
That  the  Appellant  and  George  Graham  accordingly  L:ave  full  credence  to  the 
promises  made  to  them  by  the  Appellant,  and  in  pursuance  of.  and  in  order  to 
perform  such  promise,  the  Appellant,  on  the  10th  of  November.  1^47.  went  to 
Carlisle,  and  thence  to  a  toll-bar  house,  in  the  parish  of  Gretna,  in  Scotland,  the 
er  of  which  was  in  the  habit  of  marrying  such  part:  •  -  -  rted  to  him  for  the 
purpose  of  contracting  matrimony,  in  order  to  make  inquiries  as  to  the  mode  of 

arried  there,  and  as  to  the  expenses  attendant  thereon.  That  on  such 
Appellant  made  various  inquiries  of  and  conversed  with  Murray,  the 
keeper  of  such  toll-bar  house,  and  arranged  with  him  respecting  his  proposed 
marriage  with  the  Respondent.  Third,  that  pursuant  to.  and  in  performance  of 
the  promise  made  to  the  Respondent  by  the  Appellant,  he,  on  the  13th  of  November, 
lvi7.  proceeded  t:>  Carlisle,  accompanied  by  the  Appellant,  and  from  thence  to  the 
toll-bar  house,  then  kept  by  Murray,  in  the  parish  of  Gretna,  in  Scotland  aforesaid, 
for  the  purpose  of  Inter  g  there,  when  and  where  the  Appellant  and  R>  - 

were  requested  by  Murray  to  stand  up  and  join  hands,  which  they  accordingly 
did.     That  the  Appellant  being  then  a  bachelor,  of  the  aire  of  forty-seven  y 
or  thereabouts,   and   free  from  all  matrimonial  contracts  and        .    s         nts.  with 
an  intent,  as  th-  Respondent  believed,  seriously  and  deliberately  to  contract  matri- 
mony;   and  the  Respondent,  of  the  age  of  twenty-four  years,  or  thi  -.  and 

also  free  from  all  matrimonial  contracts  and  engagements,  also  seriously  and 
deliberately,  and  with  an  intent  to  contract  matrimony,  took  and  solemnly  ac- 
knowledged each  other  respectively  as  in  the  presence  of  be  husband  [252] 
and  wife,  in  the  |  of  divers  credible  witnesses,  and  were  then  and  there 
validlv  joined  together  in  matrimony  according  to  the  lav  g  ':.;nd  aforesaid, 
at  the  toll-bar  hous  -  :id.  in  the  parish  of  Gretna  aforesaid,  by  Murray,  who 
1  the  Appellant  and  Respondent,  in  t:  -  ace  of  the 
witness  b  join  hands  as  aforesaid,  which  they  accordingly  did.  That  Murray. 
then  addressing  the  Appellant,  said.  "  Do  you  tak-  this  woman  for  your  lawful 
er  for  better  or  for  worse  ia<  Ioiil:  as  you  are  -  I 

and  these  two  wit: r  words  to  that  effect:   to  which  question  the  Appellant 

•red.  "  I  do."     That  Murray,  then  addressing  the  Respondent,  said.  "  Do  you 
take  that  man  for  your  lawful  husband,  to  1  er  for  better  and  for  worse 

-  you  ai  God  and  these  two  witnesses    "  or  words  to  that 

to  which  the  Respondent  answered.  "I  do."     That  Murray,  addressing  the 
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said  parties,  said:  "  You  haw  acknowledged  yourselves  to  lie  man  and  wife,  joined 
together  as  one.  Whom  God  joins  i  r  let  no  man  put  asunder.  You  have  this 
day  declared  yourselves,   in  the  presence  of  God  and   these  two  wil  i  be 

man  and  wife  1  "  or  used  words  to  that  effect.  That  the  marriage  so  had  and  cele- 
brated was  a  valid  marriage  according  to  the  laws,  immemorial  usages  ami  customs 
of  Scotland.  Fourth,  that  the  fifth  article  of  the  lil>el  was  in  part  untruly 
alleged  and  pleaded,  as  from  and  immediately  after  their  marriage  aforesaid,  the 
Appellant  and  Respondent  owned  and  acknowledged  each  other  as  lawful  husband 
and  wife  respectively,  both  in  and  out  of  Scotland. 

Evidence  was  entered  into  on  both  sides.  The  Ap-[253]-pellant.  the  Respondent. 
her  brother,  and  John  Murray,  who  performed  the  ceremony,  were  examined 
,./,.(,  3  to  what  had  taken  place  on  the  13th  of  November,   1-47.     According 

to  the  Appellant's  evidence,  no  marriage  had  ever  taken  place  at  all:  the  ceremony 
having  been  purely  a  fictitious  one,  and  never  meant  to  have  any  other  effect 
than  that  of  satisfying  the  scruples  of  the  Respondent's  brother,  who  had  threatened 
to  turn  the  Re*  I   out  of  his  house  unless  the  Appellant  married  her.     He 

deposed  that  no  deception  was  practised  on  the  Respondent,  it  having  been   well 
understood  by  her.  as  well  as  by  himself,  that   the  only  object  of  the  proceeding 
was  to  obtain  the  certificate  of  marriage.     That  with  this  object  he  had  gone  to 
Gretna  two  days  previously,  to  inquire  of  Murray  whether  he  could  give  him  such 
a  certificate,  but  that  Murray  declined  doing  so  unless  both  parties  came  together: 
and  that  in  consequence  of  this  objection  he  took  the  Respondent  to  Gretna,  on  the 
13th  of  November,  1817.  and  when  there.  aT  The  request  of  Murray,  he  filled  up  The 
names  in  the  register-book  and  certificate,  making,  however,  several  alterations  in 
both  of  Them,  and  dating  both  the  register  and  the  certificate  as  of  the  1st  of 
November,  lsi.'i.  to  make  it  appear  that  the  marriage  had  taken  place  at  the  time 
when  the   intimacy  -had   first   commenced.     That   for  this  purpose  he  inserted  the 
Respondent's  name  in  both  the  register  and  the  certificate  as  Elizabeth  Bell,  and 
directed  her  to  sign  herself  by  that  name,  which  she  did.     That  no  ceremony  was 
performed,  nor  was  anything  said,  except  by  John  Murray,  who.  he  deposed,  muttered 
something  he  did  uot  undersTand  :   and  all  that  he  himself  did  was  to  fill  up  and 
the  papers.     The  [254]  Respondent,  in  her  evidence,  denied  That  her  brother  had 
ever  interfered  in  the  matter,  and  sTated  that  the  Appellant  had  often  promised  to 
marry  her.  and  repeated  his  promises  when  she  became  pregnant  the  second  time. 
That  both  she  and  her  brother  fully  understood  when  they  went  to  Gretna  that  they 
went  there  for  the  purpose  of  being  lawfully  married,  and  she  had  no  other  object 
nor   understanding.        ThaT   The   Appellant   had   directed   her   to   sign  her  name 
"  Elizabeth  BeU,'"  and  told  her  That  The  register  w-ould  be  dated  Three  years  back, 
so  as  To  clear  her  of  the  first  child.       That  after  The  ceremony,  the  Appellant  asked 
Murray  if  it  were  not  a  good  marriage:   and  Murray  replied  Thar  they  were  as  well 
married  as  if  The  Archbishop  of  Canterbury  had  done  it.     That  the  Appellant  talked 
about  the  marriage  with  her  and  her  brother  all  the  way  home,  but  begged  them 
to  keep  it  secret  for  two  years.     ThaT  he  always  spoke  of  the  marriage  as  a  good 
one  :  but  he  subsequently  offered  her  £30  a  year  if  she  would  go  with  him  to  London 
and  do  away  with  it  :   and  he  said,  that  unless  she  did  so.  he  would  give  her  no  more 
money.        George  Graham,   the   brother  of  the   Respondent,   confirmed  his   sister's 
statement  of  the  above  facts.     John  Murray  deposed  ThaT  he  lived  ar  Sack  Toll-bar, 
otherwise  called  Allison's  Bank,  just  within  The  border  of  Scotland,  and  that  he  was 
in  the  habit  of  marrying  parties  coming  from  England  for  that  purpose.     Thar 
he  remembered  performing  The  ceremony  of  marriage  between  the  Appellant  and 
Respondent  on  the  13th  of  Novmber,  1847.  as  the  peculiar  circumstances  had  fixed 
the  circumstance  on  his  memory,  as  the  Appellant  had  come  to  him  two  days  pre- 
viously,  and  had   inquired   if   a   marriage  could  be   dated   back,   as   he  had   been 
[255]  married  nearly  four  years  before  at  Annan,  and  his  wife  was  now  unwilling 
to  live  with  him  unle-s  she  had  something  to  show  for  her  marriage  :  that  he  had 
been  to  Annan  to  find  the  party  who  had  married  him,  but  could  not.  as  he  wa-  _ 
to  America.     That  he  said  that  he  had  no  objection  to  date  the  eertifieaTe  back, 
but  that  they  must  <_'o  through  the  same  ceremony  as  other  people.       That  on  the 
13th  of  November.  1847.  the  Appellant  came  with  The  Respondent  to  his  hous  •  and 
was  married  To  her  in  the  usual  manner,  his  wife  and  son  being  present   during 
the   ceremony.        That   the   first   thing   done   was   the   filling   up   of   the   marriage 
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certificate  and  the  register,  to  get  the  names  of  the  parties,  and  the  parish  and 
county;  the  last  thing  being  the  signatures.  That  the  names  were  tilled  in  by  the 
Appellant  himself,  by  his  own  desire.  That  the  witness  gave  the  Respondent  the 
usual  certificate  as  her  marriage  lines.  He  deposed  that  he  had  his  suspicions  that 
the  parties  had  never  really  been  married  before,  liut  that  it  made  no  differeti 
him.  He  made  them  stand  up  before  two  witnesses  and  take  each  other's  hands. 
That  he  then  asked  the  Appellant  if  he  took  the  Respondent  to  be  his  lawful  wife, 
to  live  together  for  better  or  worse  as  long  as  they  be  spared,  before  God  and  the 
two  witnesses  present.  That  the  Appellant  said  "  I  do."  That  then  he  asked  the 
Respondent  a  similar  question,  to  which  she  answered.  "  I  do."  He  then  said  to 
them  both,  "  You  have  acknowledged  yourselves  to  be  man  and  wife,  joined  together 
as  one.  Whom  God  joins  together  let  no  man  put  asunder.  You  have  this  day 
declared  yourselves  in  the  presence  of  God  and  these  two  witnesses  to  be  man  and 
wife,  [256]  according  to  the  laws  of  Scotland,"  and  that  the  Appellant  then  put  a 
ring  on  her  finger.  That  the  parties  and  witnesses  then  signed  the  register  and 
certificate.  That  the  day  on  which  this  marriage  took  place  was  Carlisle  hiring- 
day.  when  as  many  as  forty  persons  came  to  be  married.  That  he  generally  married 
upwards  of  four  hundred  couples  a-year.  Mr.  Cook,  an  Advocate  of  the  Scotch 
Bar.  was  examined  on  behalf  of  the  Appellant,  to  prove  the  law  of  Scotland  in  this 
respect,  and  gave  evidence,  that  if  the  parties  distinctly  acknowledged  themselves 
to  be  husband  and  wife,  or  accepted  or  took  each  other  as  husband  and  wife,  and 
at  the  same  time  make  a  declaration  to  that  effect,  provided  it  was  done 
bona  fide  with  the  intention  of  contracting  marriage,  it  was  sufficient  I  i 
■  tute  a  marriage  by  the  law  of  Scotland.  That  such  a  marriage 
was  irregular,  but  lawful,  and  was  called  a  marriage  by  declaration 
de  praesenti.  That  it  was.  however,  always  competent  for  the  parties  to  show 
that  the  exchange  of  the  declarations  was  not  really  for  the  purpose  of  constituting 
a  marriage,  but  alio  intuitu,  for  some  other  purpose,  and  that  if  this  could  be 
established  to  the  satisfaction  of  the  Court,  then,  notwithstanding  the  formal 
declaration,  it  did  not  constitute  a  valid  marriage.  Two  other  witnesses  were 
examined  by  the  Appellant  to  show  that  after  the  alleged  marriage  the  Appellant 
had  not.  in  any  manner,  recognized  the  Respondent  as  his  wife. 

The  Chancellor  of  the  Consistory  Court  of  Carlisle,  by  his  judgment,  dated  the 
24th  of  April.  1856,  was  of  opinion,  that  it  constituted  a  valid  marriage  by  the  law 

3    'tland.  and  dismissed  the  suit  with  costs.     An  appeal  was  interposed  from  this 
[257]  judgment  to  the  Chancery  Court  of  York,  when  the  judgment  of  the  Consi- 
Court   was  continued,  with  costs. 

The  present  appeal  was  from  this  sentence  of  affirmance. 

Mr.  J.  Anderson.  Q.C.,  and  Dr.  Twiss.  Q.C.,  for  the  Appellant. — What  took  place 
at  Gretna  did  not  constitute  a  marriage  by  the  law  of  Scotland.  There  was  no 
reciprocal  exchange  of  intention  as  is  necessary  by  that  law  to  constitute  a  valid 
marriage.  The  evidence  establishes  this  fact,  that  the  connexion  between  the  Appel- 
lant and  Respondent  was  secret  and  clandestine  from  their  first  acquaintance  until 
their  final  separation:  and  that  after  their  visit  to  Gretna,  they  never  publicly 
cohabited  together,  either  in  Scotland  or  England,  nor  did  they  ever  acknow! 
themsi  Ives  -  I  eing  man  and  wife.  On  the  occasion  of  their  visit  to  Scotland  they 
did  not  go  to  that  country  for  the  purpose  of  contracting  a  marriaLre.  but  for  the 
purpose  of  obtaining  a  marriage-certificate  from  Murray,  as  a  blind  to  any  in- 
quiries. The  connexion  was  in  its  origin  illicit,  and  after  the  Gretna  expedition 
no  el i  relation  of  the  parties  in  that  n  -  k  place,  and,  therefore, 

the  presumption  of  lay  is  againsl  a  marriage.    Taylor  v.  Kello  (3  Will,  and  Shaw. 
184,  note.     Morr    12687),  Melnnes  v.  Mori   (Morr.  12686).     It  is  true  that  by  the 
Scotch  law  a  marriage  per  verba  de  praesenti  is  valid,  if  established  by  evidei 
mutual  consent  between  the  contracting  parties.     Here,  however,  the  evidence  does 
tint  show  bul  merely  a  prior  consent.     Now,  the  law  of  Scot- 

land rejects  tin-  Canon  law.  and  requires  present  consent.     Our  n  is.  that 

tute    a    marriage    irregularly   •■  ed,   which    is   [258]   to   lie   viewed 

suspiciously,  being  fraudem  legis,  two  tilings  are  necessary  to  be  established;  first. 
d>   praesenti,  and.  secondly,  mutuality:    Erskine,  B.  I.  6.  5,  Bankton's,  Inst.  B.  I. 
t.  L529).     Hell's  Princ.  pp.  151  I  and  1516  i  Ith  Edit).     1  Fraser  "On 
Per.  and  Domestic  relations."  p.   149.     It  i-  o  ither  party  to  disprove  the 
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.  tistence  of  the  promise,  or  to  prove,  habili  modo,  that  it  was  made  alio  munio,  than 
that  of  constituting  marriage.    DalrympU  v.  Dalrympli  (2  Hagg.  Const.  Rep.  App. 
More  v.   Mclnnet   i  l'   Paton.   598),   Taylor  v.  Wil.   and  .Shaw,   184), 

McLauchlan  v.  Dobsot   .1  Dow.   L8£  egoi  (3  Wil.  and  Shaw,  pp.  179, 

Cunningham*  v.  Cunninghams  (2  Dow.  503),  Stewart  v.  .1/-  Clk.  and 

S.C.  2  Rob.  Sco.  App.  Cas  v.  Sinclair    (8   Dunlop  and 

Bell.  582),  Hamilton  v.  Hamilton  (9  Clk.  and  Kin.  327  .  '        p&eH  v.  5  2  Wil. 

and  Shaw,  319).  All  these  eases  are  observed  upon  in  Fer-  .--  -  Treatise  on  the 
istorial  Law  of  Scotland.  The  marriage  behiL'  irregular,  it  was  competent  to 
either  party  to  show  the  absence  of  intention  necessary  by  the  law  of  Scotland  to 
constitute  marriage. — [Dr.  Lushington:  In  UcAdam  v.  Walker  (1  Dow-.  189)  Lord 
Redesdale  expresses  an  opinion  upon  this  point  of  Scotch  law  as  to  a  reservation  by 
one  of  the  parties  that  it  would  not  defeat  the  contract  of  marriage.] — One  of  the 
parties  here,  the  Appellant,  had  no  intention  to  contract  marriage.  Again,  in  a 
conflict  of  evidence,  the  register  and  certificate  are  to  be  taken  into  account,  but  the 
effect  of  Buch  written  evidence  of  marriage  is  rebutted  by  the  fact  that  the  entry  in 
the  registry  was  made  by  the  Appellant,  not  witli  the  view  of  showing  a  contract  of 
marriage,  but  for  a  collateral  purpose  other  than  mar-[259]-riage,  namely,  to  obtain 
n  certificate  as  if  a  previous  marriage  had  taken  place  (5  Sess.  Cases:  2  Ser. 
1293). 

Dr.  Deane.  Q.C.,  and  Mr.  Neish.  for  the  Respondent,  were  not  called  upon  to 
address  their  Lordships. 

The  Ritrht  Hon.  Lord  Cranworth. — This  ease  lias  been  fully,  and.  I  may  add, 
most  ablv  argued,  and  everything  done  that  can  illustrate  the  facts  and  law  of  the 
case  ;  but  it  is  not  necessary  for  us  to  express  any  decisive  opinion  on  the  principles  of 
law  which  have  been  brought  under  our  notice:  had  it  been  so.  we  would  have 
heard  more  on  the  subject. 

We  have,  however,  come  to  a  clear  conclusion  on  the  facts,  which  renders  the 
discussion  of  the  difficult  points  of  law  raised  unnecessary  :  and  our  decision  will, 
therefore. rest  on  the  facts  of  the  case  alone.  The  following  facts  we  regard  as 
established: — that  the  Appellant.  Bell,  did  represent  to  Elizabeth  Graham,  the 
Respondent,  that  it  was  his  intention  to  marry  her  :  that  such  marriage  did  actually 
take  place  by  some  proceeding  across  the  border  :  that  he  induced  her  to  accompany 
him  across  the  border,  and  to  go  through  the  ceremony  of  marriage  with  a  view  to 
carrv  such  intention  into  effect  :  that  she  did  actually  accompany  him  and  go 
through  the  ceremony  of  marriage,  and  that  she  considered  that  a  marriage  had 
actuallv  taken  place  between  them.  It  is  urged  on  the  part  of  the  Appellant,  that, 
whatever  Elizabeth  Graham  might  have  thought  on  the  subject,  he  had  a  very 
different  object  in  view,  which  was.  to  enable  himself  to  obtain  a  certificate  of  a 
previous  marriage,  which  had.  in  fact,  never  taken  place.  Whether,  if  it  were  the 
fact  that  he  had.  at  the  time  of  the  marriage,  any  such  intention,  the  marriage  would 
be.  [260]  invalidated  thereby,  is  a  point  as  to  which  we  do  not  express  any  opinion, 
because  it  is  our  clear  opinion  that,  although  he  might  have  had  the  object  in  view 
to  obtain  a  false  certificate  of  a  marriage  which  had  never  taken  place,  yet  he  had 
also,  on  that  13th  of  November.  1S47.  a  deliberate  intention  of  being  married  to 
Elizabeth  Graham.  It  is  unimportant  to  inquire  into  his  motives  for  endeavouring 
to  obtain  the  prior  certificate:  but.  I  may  observe,  that  it  struck  us  all  that  the 
anxietv  he  showed  to  obtain  the  prior  certificate  offered  the  strongest  evidence  that 
he  intended  a  real  marriage,  because,  in  such  case,  it  was  important  for  him  to 
prove  to  the  world  that  his  wife  was  a  virtuous  woman.  Except  for  this  purpose, 
I  do  not  see  what  object  he  could  have  had  in  antedating  the  certificate.  What.  then. 
is  the  evidence,  and  how  is  it  shown  that  vpswm  matrxmonhim  was  contracted? 
There  were  three  witnesses  of  the  fact:  and  perhaps  it  might  have  been  more 
satisfactory  if  the  wife  and  son  of  Murray,  who  were  present,  had  been  also  ex- 
amined :  but.  although  their  evidence  would  have  been  important,  yet  as  it  appears 
that  these  parties  were  in  the  habit  of  witnessing  upwards  of  four  hundred  mar- 
riages in  the  course  of  the  year,  it  would  not  have  been  of  much  value.  Putting  them 
aside,  we  have  to  rely  on  the  testimony  of  the  Appellant  and  the  Respondent,  and 
John  Murray,  the  person  who  performed  the  ceremony  of  marriage.  It  miwht  be 
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thought  that  he  would  be  no  better  witness  than  his  wife  or  son  :  but  such  is  not  the 
case,  for  there  were  peculiar  circumstances  which  called  his  attention  to  this  mar- 
riage, and  fixed  it  in  his  memory  :  there  was  the  attempt  to  induce  him  to  grant  a 
false  certificate,  and  the  statements  as  to  the  previous  marriage,  which  led  him  to 
doubt  whether  any  such  previous  marriage  had  ever  been  [261]  actually  solemnised. 
According  to  the  Appellant's  statement,  he  went  two  days  previously  to  Murray,  to 
endeavour  to  obtain  a  certificate  of  the  alleged  former  marriage,  but  failed  in  so 
doing:  he  afterwards  went  with  Elizabeth  Graham,  with  the  same  object:  no 
ceremony  whatever  took  place:  he  took  her  hand  certainly,  but  he  said  nothing. 
Now.  contrast  this  evidence  with  the  evidence  of  the  party  equally  interested  on 
the  other  side,  and  with  the  evidence  of  Murray.  According  to  Murray,  they  joined 
hands  before  witnesses,  and  Murray  asked  the  Appellant  if  he  took  the  Respondent 
to  be  his  lawful  w  ire.  to  live  together  for  better  or  for  worse,  so  long  as  they  should 
be  spared,  before  God  and  the  two  witnesses  present  :  to  which  the  Appellant 
answered,  "  I  do."  He  then  asked  a  similar  question  of  the  woman,  and  received  a 
similar  answer.  He  then  said  to  them.  "  You  have  acknowledged  yourselves  to  be 
man  and  wife,  joined  together  as  one.  Whom  God  joins  together  let  no  man  put 
asunder.  You  have  this  day  declared  yourselves,  in  the  presence  of  God  and  of 
these  two  witnesses,  to  be  man  and  wife,  according  to  the  laws  of  Scotland."  And 
i hen  he  says  that  the  Appellant  put  a  ring  on  her  finger.  It  is  to  be  remarked  that 
the  Respondent  denied  the  circumstance  of  the  ring,  but  it  is  unimportant,  except 
as  a  test  of  the  accuracy  of  the  witness.  Now,  the  evidence  of  the  Respondent  her- 
self, as  to  what  passed  on  this  occasion,  goes  to  confirm  Murray's  statement.  She 
says  they  joined  hands,  and  declared  themselves  to  be  married  before  and  married 
then  at  that  time  :  and  that  Murray  said  that  they  had  declared  themselves  married, 
and  were  married.  It  is  probable  that  this  is  substantially  what  took  place.  Murray 
swears  that  he  did  that  which  he  was  in  the  habit  of  doing  as  often  as  four  hundred 
times  a  year  :  and  the  only  dis-[262]-erepaney  is,  that  the  Appellant  says  there  was 
no  ceremony,  and  the  other  describes  a  certain  proceeding  which  might  be  called  a 
ceremony. 

On  these  facts  we  have  come  to  this  conclusion,  and  none  of  us  have  the  least 
doubt,  that  the  account  given  by  Murray  and  the  Respondent  is  the  correct  one  :  that 
tlie  parties  were  married  in  the  ordinary  mode  in  which  marriages  are  celebrated 
on  the  border:  and  that  the  proceeding  was  seriously  understood,  and  intended  by 

Appellant  as  well  as  by  everybody  else,  to  be  ipsum  matrimomum.  The  evidence 
is  irresistible  that  at  the  time  the  ceremony  took  place,  both  of  the  parties  bona  fide 
considered  that  they  were  contracting  a  valid  marriage.  If  this  be  the  case,  the 
circumstance  of  their  not  cohabiting  together  in  the  ordinary  mode  is  immaterial. 
Unquestionably,  if  there  had  been  a  reasonable  doubt  as  to  the  ipsum  niatrimunium, 
it  wuuld  have  been  to  be  taken  into  account  :  but  we  do  not  think  it  outweighs  the 
other  circumstances.  What  may  have  been  the  motives  which  actuated  the  Appellant 
on  tl  n.  we  cannot  conceive  :  but  it  appears  that  he  was  a  person  holdi    a 

responsible  situation  in  the  County,  under  the  eye  of  the  Magistrates,  and  there 
mitrht  be  motives  which  would  make  him  wish  to  marry,  and  yet  keep  the  fact  con- 
cealed from  the  public  :  but  what  these  motives  were  is  immaterial,  if  it  be  the  fact 
that  lie  did  actually  contract  matrimony  with  the  Respondent.  As  to  this,  we  have 
come  to  the  same  conclusion  as  the  Courts  below,  and  will  humbly  advise  the  appeal 
to  be  dismissed  with  eosl  3     fcute,  L9th  and  20th  Vict.,  c.  i*u.  which  now  requires 

that   one  of   the   parties  must    have   usually   resided   in   Scotland,   or   at    least,   have 

led  there  twenty-one  days  before  the  marriage,  to  make  it  valid  i. 

[Mews'  Dig.  tit.  HUSBAND  AND  WIFE.  I.  Mabbiagb,  1.  b.  v.:  tit.  INTER- 
NATIONAL LAW.  IV.  Ph  S.C.  1  L.T.  221  :  8  W.R. 
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[263]  ON  PETITION"  FROM  THE  [SLAM)  OF  JERSEY. 

[h  the   matter  of  the   petition  of   Francis    Godfbat,   Esq.,    and   poor   other 
Advocates  of  the  Royal  Court  of  the  Island  of  Jersey,  against  tub 

confirmation  of  an  Act  passed  mt  the  States  op  that  Island,  on  the 
7th  of  July.   1850.  for  opening  the  Bar  of  the   Royal  Codbt  ;  and   Ln 

the  matter  of  the  petition  of  the  States  of  the  Island  of  Jersey  for 
a  confirmation  of  that  Act  *  [16th  Dec.  185'.)]. 

An  Act  of  the  States  of  Jersey  for  opening  the  Bar  of  the  Cour  Royale  :  hithi 
confined  to  six  Advocates,  confirmed  by  the  Queen  in  Council  [13  Moo.  P.C. 
278,  279 

Compensation  to  the  six  Advocates  of  that  Court,  for  consequent  loss  l.y  reason 
of  throwing  open  the  Bar  refused  [13  Moo.  P.C.  278]. 

There  were  three  petitions  in  this  matter.  The  first  petition  was  presented 
by  Francis  Godfray  and  four  other  Advocates  of  the  Royal  Court  of  Jersey,  praying 
that  Her  Majesty  in  Council  might  be  pleased  to  withhold  the  Royal  sanction  from 
an  Act  passed  by  the  States  of  the  Island  on  the  7th  of  July.  1859,  for  opening  the 
Bar  of  the  Royal  Court  :  the  second  petition  was  by  the  States  of  the  Island,  praying 
that  the  Act  might  be  confirmed:  and  the  third  petition  was  presented  by  certain 
inhabitants  of  the  Island.  [264]  opposing  the  Act.  and  praying  that  it  might  not 
ss  in  its  present  form. 

The  petition  of  Advocates  set  forth,  that  by  the  immemorial  usaure  and  custom  of 
the  Island  of  Jersey,  the  number  of  Advocates  of  the  Royal  Court  had  been  limited 
to  six  :  the  right  of  nomination  and  appointment  of  such  Advocates  appertaining  to 
the  Bailiff,  the  Chief  Magistrate  of  the  Island.  That  the  office  of  Advocate  was  held 
for  life.  That  besides  the  six  Advocates.  Her  Majesty's  Procureur  and  Advocate- 
General  were  at  liberty  to  plead  in  civil  causes,  making  the  actual  number  of 
practising  Advocates  eight.  That  by  the  law  of  Jersey  no  person  could  appear  and 
plead  before  the  Royal  Court  in  civil  causes  without  an  Advocate.  That  the  Ad- 
vocates of  the  Royal  Court  were  obliged  to  plead  gratuitously  for  all  persons  accused 
of  crime  who  had  not  the  means  of  paying  an  Advocate,  and  in  all  civil  causes  for 
poor  and  unprotected  persons.  That  these  duties  were  made  obligatory  on  the  Ad- 
vocates by  their  oath  of  office,  which  they  were  required  to  take  on  their  admission 
to  the  Bar.  and  to  repeat  twice  a  year  at  the  Cour  d'Heritage.  That  if  an  Advocate 
failed  to  attend  the  Cour  d'Heritage  for  four  terms,  which  would  occupy  two  years, 
he  lost  his  place,  in  the  absence  of  sufficient  excuse.  That  the  Advocates  did  not 
necessarilv  receive  their  instructions  through  an  Attorney  or  Solicitor  :  but  misrht 
themselves  see  their  clients  without  any  such  intervention,  and  might  as  of  right. 
and  constantly  did.  act  as  Attorneys  and  Solicitors.  That  the  scale  of  fees  and 
charges  of  an  Advocate  was  fixed  by  practice,  and  the  charges  were  subject  to  be 
i  by  the  Court.  That  an  Advocate  [265]  had  a  right  of  action  to  recover  the 
fees  and  charges  due  to  him  as  well  in  his  character  of  Advocate  as  when  acting  as 
an  in',,  nin,  or  Attorney.  That  on  the  7th  of  July.  1859,  the  States  of  Jersev  ; 
an  Act.  which  had  been  transmitted  for  the  sanction  of  Her  Majestv  in  Council, 
having  for  its  object  to  throw  open  the  Bar  to  an  unlimited  extent.  The  preamble 
and  material  sections  of  which  Act  in  question  were  as  follows:  — 

I       -idering  that  the  interests  of  justice  require  the  admission  at  the  Bar  of 
all  those  who  offer  substantial  guarantees  of  capacity. 

"  That  the   monopoly  of  the  profession  of  Advocate  limited   by  consideral 
other  than  those  of  capacity,  is  a  bar  to  intellectual  emulation,  indispensable  to  the 
useful  exercise  of  that  profession. 

"  That  the  profession  of  Advocate  being  a  public  function,  depending  above  all 


*  Present :  The  Right  Hon.  the  Lord  President  (the  Earl  Granville),  the  Right 
Hon.  The  Lord  Chancellor  (Lord  Campbell),  the  Right  Hon.  Dr.  Lushington  and 
the  Right  Hon.  the  Home  Secretary  (Sir  George  CornewaJJ  LewisV 
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on  the  confidence  of  the  suitors,  it  behoves  that  the  public  be  not  exposed  to  place 
the  protection  -  sts  in  the  hands  of  those  who  cannot  show  proof-  of  an 

undoubted  special 

"  The  States  have  decided,  subject  to  the  sanction  of  Her  M  -lent  Ma. 

in  Council,  to  adopt  the  following       9  .  s:  — 

"  Article  I. 
■'  Every  British  subject,  having  resided  in  Jersey  for  the  space  of  ten  years  at 
and  who  has  attained  tht      s  21   years,  shall  be  entitled  to  exercise  the 

profession  of  Advocate  in  the  Courts  of  this  Island,  if  he  has  previously  fulfilled  any 
one  of  the  conditions  mentioned  in  Article  II. 

[266]  "'  Article  II. 

""  1st. — If  he   produces  either   a   certificate   of   the   Board   of   Legal   Educa-. 
showing  that  he  has  undergone  a  public  examination  which       titles    lim  to  obtain 
the  degree  of  Utter  Barrister  in  England,  or  a  diploma  of  '  L  of  the 

"  Facultes  de  h  -   Jilished  in  Fr 

••  2nd. — If  he  is  a  graduate  of  one  of  the  Universities  of  Oxford  or  Cambridge. 

•"  3rd. — If  he  ha-  •  --:  illy  passed  a  public  examination — on  the  Norman  Law. 
on  the  Laws  of  Jersey,  on  the  English  Commercial  Law.  and  on  the  practice  followed 
in  the  Jersey  Court — before  a  Board  of  Examiners,  composed  of  the  Bailiff,  a 
President  of  four  Jurats  named  by  the  Full  Court,  of  Her  Majesty's  Attorney-General 
and  Her  Majt-      •   -  ral.  and  of  two  Advocates  chosen  for  that  purpo-e 

by  the  members  of  the  profession  practising  before  the  Royal  Court. 

"  Article  III. 
Every  application  for  admission  to  the  Bar  shall  be  directed  to  the  Attorney- 
General,  who  shall,  in  the  space  of  fifteen  days,  transmit  the  same  to  the  Court  with 
his  observations,  to  be  adjudicated  upon  bv  the  said  Court  within  three  days  at  the 
late=- 

The  case  of  the  Petitioners,  the  Advo.  -       forth  that  the  grounds  of  ob- 

jection which  were  ur^ed  in  the  Island  to  the        -       a  of  the  Act  were:  First,  that 
it  was  unnecessary  and  uncalled  for  by  the  wants  of  the  community.     Secondly,  that 
it  was  insufficient  and  inadequate  in  so  far  as  it  did  not  provide  against  the  : 
duction  to  the  Bar  of  [267]  improper  persons.     And,  lastly,  that  no  provision  wa< 
made  to  compensate  the  present  members  of  the  Bar  for  the  loss  they  would  susl 
if  the  proposed  Act  became  the  law  of  the  Island.     And  the  Peti'  3  stal 

-     ct  to  the  first  objection,  that  the  Advocates  felt  unwilling  to  oppose  or  set  up 
their  particular  privileges  in  opposition  to  a  measure  which  is  deemed  bv 
to  be  ont  tial  public  utility  :  but.  at  the  same  time,  they  felt  bou: 

express  their  confident  belief  that  the  convenience  of  the  public,  in  the  admii. :- 
tion  of  justice,  would  not  be  promoted  by  the  opening  of  the  Bar.    That  in  explana- 
tion of  the  first  objection  taken,  it  was  to  be  observed  that  the  population  of  i 
did  not  exceed  :  that  it  was  of  a  mixed  and  float ir._  ter,  consist 

partlv  of  the  natives,  who  number  about  40.000  persons,  and  of  casual  residents  and 
visitors  of  about  2l  ire.    That  with  a  population  -  extent,  the  bu- 

of  the  Courts   was  necessarily  limited   in   amount,   and  could  consequently  be  re- 
munerative to  a  few  individuals  only.     That  if  the  number  of  the  members  of  the 
Bar  were  increased,  and  the  business  divided  proportionally  with  that  inere;.- 
the  fair  and  honourable  practitioner  the  business  would  cease  to  be  remunerative, 
and  in  all  probability  a  class  of  practitioners  would  be  introduced  who.  look: 
the  profit-  -    from  their  calling,  might  be  indifferent  as  to  the  means  bv  which 

these  profits  _rained.    That  it  was  alleged  by  the  suppoi-     -  -•  measure  that 

occasionally  t  -  had  been  put  to  inconvenience,  in  consequence  of  ther 

having  l>een  a  sufficient  number  of  Advocates  to  represent  the  opposite  intere-- 
parties  in  a  [268]  cause:  but  that  it  would  t>e  very  easy  to  show  that  the  incon- 
venience (if  any)  had  arisen,  not  from  the  limited  number  of  the  Advocate- 
either  from  the  perversity  of  the  parties  the     -  who  were  anxious  to  secure 
-     f  a  particular  Advocate  who  had  a  different  interest  to  maintain,  or 
tj-Liu.                   that  because  of  the  verv  contracted  amount  of  business  some  of  the 
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gentlemen  called  to  the  liar  have  noi  found  it  sufficiently  remunerative  to  give  a 
.     ii, ,11   attendance  at  Court,  and  their  assistance  bad  neither  been  sought  after  or 

desired.     And.  in  the  second  place,  it  was  submitted,  thai  the  An  of  the  Sta 

the  Tih  of  July,  L859,  was  insufficient  and  inadequate,  inasmuch  as,  whilsl  it  regu 
lated  the  qualifications  to  be  required  of  those  who  upon  passing  a  certain  examina- 
tion are  to  be  admitted  bo  the  Bar,  it  made  provision  neither  against  the  introduc- 
tion of  improper  persons,  who,  though  qualified  in  respect  to  the  requirements  sei 

forth  in  the  An  of  the  States,  mighl  in  regard  to  c luct  and  character,  or  other 

circumstances,  be  totally  unfit  to  be  members  of  the  Bar,  nor  for  the  removal  of  any 
Advocate  whose  proceedings  and  malpractices  mighl  warrant  his  being  disbarred. 
That  there  had  been  no  power  of  the  Benchers  of  the  Inns  of  Court  in  England  which 
has  been  more  strenuously  supported  or  more  tenaciously  adhered  to  than  the 
power  of  rejecting  a  candidate  for  admission  to  the  Bar,  or  of  remxn  ing  a  Barrister 
who  has  been  guilty  of  any  malpractice;  and  though  probably  in  the  latter  case 
the  motive  must  he  assigned,  in  the  former,  for  good  and  obvious  reasons,  the 
Benchers  are  not  called  upon  to  give  reasons  for  refusing  to  admit  a  candidate.  And 
lastly,  in  reference  to  this  ground  of  objection  to  the  Act  of  the  [269]  States,  namely. 

that  no  provision  is  thereby  made  for  the  compensation  of  the.present  members  of 
the  Bar,  that  it  could  not  be  denied  or  questioned  that  the  exclusive  rights  and 
privileges  of  their  body  would  be  infringed  and  prejudiced  by  the  adoption  of  the 
Act  of  the  States  indefinitely  extending  the  number  of  competitors.  That  the  prin- 
ciple of  compensation  has  so  invariably  been  recognized  and  acted  upon  by  the  Im: 
perial  Parliament  when  changes  have  been  made  in  the  Courts  of  Justice,  and  when 
the  interests  of  individuals  have  been  otherwise  affected,  that  it  was  considered  un- 
necessary to  do  more  than  to  refer  to  the  numberless  Acts  of  Parliament  in  which 
compensation  has  been  given  to  officers  whose  rights  and  privileges  have  been 
affected  or  interfered  with  by  the  Legislature,  and  the  Petitioners  prayed  that  the 
sanction  of  Her  Majesty  might  be  withheld  from  the  Act  in  question,  and  that  the 
same  might  be  rejected  or  remitted  to  Jersey  for  revision  and  amendment,  by  reason 
— First,  because  the  Act  was  insufficient  and  inadequate,  in  so  far  as  it  did  not  pro- 
vide against  the  introduction  to  the  Bar  of  improper  persons  ;  and  secondly,  because 
no  provision  was  made  to  compensate  the  present  members  of  the  Bar  for  the  loss 
they  would  sustain  if  the  Act  became  the  law  of  the  Island. 

The  case  of  the  States  of  Jersey  set  forth,  that  the  privilege  of  nominating 
Advocates  at  the  Bar  of  Jersey  had,  from  time  immemorial,  been  vested  in  the  Bailiff, 
who  makes  the  appointment  in  his  absolute  discretion,  unfettered  by  any  prescribed 
preliminary  condition.  D'Alhiln  v.  Le  Breton  (11  Moore's  P.C.  Cases,  64)  ;  that  the 
Bailiff  had  expressed  his  willingness  to  waive  it  in  favour  of  the  [270]  Legislation 
by  the  States  upon  the  subject.  That  the  number  of  Advocates  was  limited  to  six, 
the  Attorney  and  Solicitor  for  the  Island  also  having  a  right  to  plead  in  civil  cases ; 
their  public  duty  on  behalf  of  the  Crown  restricting  them  from  appearing  for  the 
subject  in  criminal  matters.  That  this  mode  of  appointment  and  limitation,  in 
point  of  number,  dated  back  to  the  earliest  periods  when  the  population  of  the  Island 
was  small,  ami  its  transactions  few  and  unimportant;  but  that  in  modern  times, 
as  the  population  of  the  Island  had  greatly  increased,  its  commercial  and  other 
transactions  having  become  greatly  extended,  and  the  inconvenience  of  a  bar  so 
limited  in  point  of  number,  and  which,  from  its  mode  of  appointment,  offered  no 
guarantee  of  capacity  and  fitness,  had  been  sensibly  felt  ;  and  that  from  the  year 
1793,  when  M.  Dumaresq,  then  an  Advocate  and  member  of  the  Legislative  Assembly, 
who  had  formed  one  of  a  deputation  to  the  Council  upon  the  question  of  reforms  of 
the  law,  expressed  himself  in  favour  of  opening  the  Bar,  public  attention  had  been, 
from  time  to  time,  directed  to  the  question,  and  efforts  made  to  remedy  the  evil. 
That,  in  1833,  the  question  was  brought  before  the  States,  a  provision  for  opening  the 
Bar  having  been  then  introduced  in  a  Bill  embracing  other  objects  ;  but  although 
this  particular  part  of  the  measure  met  with  unanimous  approval,  many  of  the 
other  changes  proposed  were  not  sanctioned  by  the  feeling  of  the  public,  and  the  Hill 
was  oil  that  ground  rejected.  That  a  few  years  later,  the  opinion  of  the  large  and 
influential  parish  of  St.  Heliers  was  strongly  expressed  in  favour  of  opening  the 
Bar,  and  who,  on  the  '22nd  of  May.  1837,  adopted  a  resolution  that  it  was  expedient 
ami  advantageous  for  the  [271]  community  that  the  Bar  of  the  Roval  Court  should  be 
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an  open  Bar.  and  that  all  persons  duly  qualified  should  be  admitted  to  practice. 
That  in  the  year  1846.  the  attention  of  the  Royal  Commissioners  was  directed  to 
the  subject,  and  in  their  report  they  thus  expressed  themselves: — "We  think  that 
the  Bar  should  be  no  longer  confined  to  this  number.  Business  has  occasionally  been 
suspended  from  the  difficulty  of  finding  Advocates  to  act.  and  the  arbitrary  power 
of  appointment,  now  lodged  in  the  Bailiff,  should  be  done  away  with.  We  recom- 
mend, therefore,  that  the  number  of  Advocates  be  unrestricted.  And  we  would 
suggest  that  the  power  of  adniirting  them  should  be  lodged  in  the  Criminal  Court 
of  Three,  and  that  this  Court  should  form  some  rules  for  ascertaining  and  securing 
the  qualifications  of  applicants."  That  this  report  was.  shortly  after  its  appear- 
ance, approved  by  the  inhabitants  of  Grouville.  at  a  meeting  held  to  take  it  into 
consideration.  That  of  the  limited  number  of  six  Advocates,  two  did  not  regularly 
practise  :  and  that  ;      -  -  were  repeatedly  sent  back  from  the  absence  of  Advocates. 

That  a  striking  instance  of  the  last-mentioned  difficulty  occurred  on  the  5th  of 
February.  1847.  when  a  prisoner  named  Brown  was  put  to  the  Bar.  charged  with 
robbery  at  Saint  Paul's  Chapel,  and  the  Bailiff  was  unable  to  put  him  on  his  trial. 
as  there  was  no  Advocate  who  could  undertake  the  defence.  Mr.  Hammond,  and  Mr. 
Marett.  were  absent  from  the  Island.  Mr.  Godfray  was  one  of  the  proprietors  of  the 
Chapel.  Mr.  Le  Sueur  was  Constable  of  St.  Heliers.  and  the  remaining  two 
Advocates.  Mr.  Le  Gros  and  Mr.  James  Godfray.  never  practised.  That  on  the  11th 
of  February  in  that  year,  however.  Mr.  James  Godfray.  as  a  matter  of  form.  ap-[272]- 
peared,  and  pleaded  not  guilty,  but  that  the  prisoner  was  not  tried  until  the  11th  of 
March,  when  Mr.  Hammond,  who  had  in  the  meantime  returned,  undertook  his 
defence.  That  :'■  ■:  the  last  twenty  years  the  Bar  has  not  averaged  more  than  three 
members  who  have  practised  usefully  for  the  public  :  and  very  recently,  in  1859.  the 
dispatch  of  busi  -  3  delayed  for  eight  days,  in  consequence  of  the  absence  from 
the  Island  of  the  three  Advocates  usually  employed.  That  the  effect  of  the  present 
arbitrary  mode  of  appointment  and  limitation  in  number  is  to  prevent  any  previous 
course  of  study  or  preparation  calculated  to  secure  fitness  and  capacity,  as  few 
persons  could  be  found  ready  to  incur  the  expense,  or  devote  the  time  necessary  for 
this  purpose  upon  the  chances  of  appointment  when  vacancies  occur.  And  that 
instances  were  not  wanting  in  which  young  men  of  talent  and  capacity,  after  com- 
mencing a  course  of  education,  and  in  some  cases  qualifying  the:  y  means  of 
it.  have  been  for  this  reason  driven  to  other  pursuits.  That  the  Bill  to  remedy 
evils  was  lodged  at  the  Greffe  on  the  5th  of  February.  1857,  and  underwent  great 
discussion  and  alteration,  and  after  two  years"  consideration,  became  the  law.  the 
confirmation  of  which  was  then  opposed,  and  out  of  forty-three  members  pr<  - 
thirty-six  voted  in  favour  of  the  Bill.  That  no  petition  was  presented  to  the  S 
on  the  part  of  the  now  Petitioners  the  Adv.  -  .  any  claim  for  compensation, 
or  objecting  to  the  measure  for  the  wain  of  it.  and  many  recent  measures  have  been 
1  in  the  Island  for  amending  the  practice  of  the  Courts,  tending  to  deprive 
P:  -itioners  of  emoluments  without  any  claim  for.  or  grant  of.  compensation,  and  in 
conclusion,  the  States  of  Jersey  submitted,  that  the  Act  [273]  ought  to  receive  Her 
Majestv's  sanction.  First,  as  the  present  mode  of  appointment  and  the  limitation 
in  number  of  the  Advocates  was  productive  of  great  practical  e  and 
inju--  iidlv.  that  the  Act  in  question  had  been  passed  after  great  deliberation, 
and  with  the  assent  of  the  community,  except  thos  -ted  in  maintaining  the 
:.t  exclusive  system  :  and  lastly,  that  the  proposed  Act  was  well  calculated  to 
ensure  a  capable  and  effective  Bar.  and  that  the  Petitioners,  the  Advocates,  were  not 
entitled  to  object  to  the  proposed  Act,  on  the  ground  that  no  compensation  was  made 
to  them. 

The  third  class  of  Petitioners  did  not  lodge  a  case,  or  appear  at  the  hearin_ 

Mr.  R.  Palmer.  Q.C..  and  Mr.  W.  W.  Mackeson.  for  the  Petitioners,  the  members 

of  the  Bai  y. — Our  objections  to  the  confirmation  by  the  Crown  of  the  '■ 

the   S  be  considered  under  these  heads.     First. 

whether  be  benefit  of  the  inhabitants  of  I  I  that  the  Bar  should  be 

thrown  O]  l  dly.  if  I  1.  whether  a  clause  ought  not 

introduced  giving  the  present  members  of  the  Bar  compensation  for  their 

>n  openi:  tar.     And.  a  further  and  material  objection,  is, 
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that  the  Act  in  question  does  not  sufficiently  provide  against  the  admission  to  the 
Bar  of  improper  persons. — [The  Lord  Chancellor:    Has  the  Royal  Court  at  Ji 

to  suspend  or  disbar  an  Advocate  for  misconduct  or  malpracl  ice !} — It  does  nol 
a  I '| 'far  so.  although  the  discipline  of  the  Bar  is  mentioned  in  the  Jersey  <  !ode  of  1771. 
p.  165. 

[274]  Upon  the  firsl  point,  we  submit,  that  the  statements  Bel  forth  in  the 
Petitioner's  case  satisfactorily  dispose  of  the  objection  that  the  Bar  is  insufficient  for 
tin-  wants  of  the  inhabitants  of  Jersey  and  the  due  course  of  the  administration  of 
justice  there.     The  second  ground  we  complain  of.  is.  the  afa  any  proi 

in  the  Act  for  compensating  the  Advocates.  To  arrive  at  a  just  conclusion  as  to  the 
claim  for  compensation  for  the  loss  of  their  prescriptive  rights,  it  will  be  neces 
to  consider  the  actual  position  of  the  Jersey  Bar.  Our  contention  is.  that  they  have 
a  freehold  office  for  life.  The  origin  of  the  number  of  the  Bar  at  Jersey  is  lost  in 
antiquity.  The  early  records  of  the  Island,  before  the  year  1520.  are  destroyed  or 
lost,  and  the  public  registry  of  the  Island  was  only  established  in  1601.  hi  re  TJi€ 
States  of  Jersey  '.'  Moore's  l'.(  .  Cases,  225).  The  earliest  mention  of  the  Royal 
Court  and  the  Bar  is  to  be  found  in  Lempriere's  letter  to  Parliament,  dated  the  2nd 
of  February.  1651.  Hoskin's  Charles  the  Second  in  the  Channel  Islands,  Vol.  I., 
p.  •'!.  and  Vol.  II..  pp.  395,  400.  in  which  the  nomination  of  the  Advocates,  to  the 
number  of  five,  or  si\.  is  said  to  be  vested  in  the  Bailiff.  One  fact  however  is  not  in 
dispute,  that  the  Advocates  of  the  Royal  Court  are  limited  by  immemorial  usa_-  to 
six,  which  is  the  best  of  all  titles.  The  Serjeant's  cast  (6  Bingh.  N.C.  238  >.  The  right 
of  appointment  being  in  the  Bailiff,  as  finally  determined  by  this  Tribunal  in  the  case 
of  1/Alhiui  v.  Li  Breton  (11  Moore's  P.C.  Cases,  64).  The  constitutional  writers 
relied  upon  in  that  case.  Le  Geyt,  Tome  II..  p.  308  :  Falle's  Hist.  Jersey,  p.  215  (Edit. 
Loii..  IT'.' 1  i  :  Le  Quesne,  Const.  Hist,  of  Jersey,  p.  26.  fully  establish  this  point. — [The 
Lord  Chan-[275]-eelh>r  :  It  must  be  taken  as  the  existing  law  that  the  number  of 
Advocates  is  so  limited.] — The  fact  of  the  right  of  the  Advocates  in  Jersey  to  sue  for 
their  fees.  Terrien's  Comms.  on  the  Coutwmes,  p.  352  :  the  First  Rep.  of  Comms.  on  the 
state  of  the  Criminal  Law  of  Jersey,  p.  252.  are  authorities  upon  this  point  and  have 
a  strong  bearing  on  the  claim  for  compensation.  This  right  is  derived  from  the 
Coutwmes  de  Normandie.  The  Jersey  law  and  customs  being  derived  from  and  more 
in  consonance  with  French  («)  than   English  Beaumanoir.   '  tes  de 

Beauvoisie,  eh.  v..  sec.  3.  Lauriere,  in  his  commentaries  on  "  Les  etablissements," 
a.d.  1270.  in  Tome  I..  "  Ordinmances  des  Rots  dt  France,"  p.  261,  contains  this 
passage  : — "  Ou  voir  par  cette  authorite  de  Beaumanoir  que  par  I'ancien  usage  de  la 
France  les  Avocats  avoient  action  pour  estre  payez  de  leurs  honoraires."  Godefroi. 
Treatise.  "'  de  Salario  "  expresses  the  same  rule.  But  the  right  of  the  Advocates  of 
the  Jersey  Bar  to  compensation,  does  not  rest  solely  upon  the  ground  of  their  right 
to  bring  an  action  for  their  fees  :  for  although  in  England  no  such  right  of  action  is 
given  to  a  Barrister,  yet  compensation  has  been  g  iven  by  i  he  Legislature  to  Barristers 
where  the  rights  of  a  limited  Bar  have  been  infringed  or  abolished.  In  the  Palace 
Court  the  Bar  was  limited  to  four,  the  power  to  appoint  them  being  in  the  Marshal 
by  Let-[276]-ters  Patent ;  16th  Car.  II..  4th  October.  Buckley,  p.  200.  This  Court 
was  abolished  by  the  Statute.  12th  and  13th  Vict.,  c.  101.  and  an  express  provision 
was  made  for  compensation  to  the  four  Barristers  who  had  the  monopoly  of  practising 
in  that  Court.  Again,  in  the  Lord  Mayor's  Court,  the  number  of  the  Bar  was  also 
limited,  there  beinir  but  four  City  pleaders  specially  appointed.  Puliing's  '"  Customs 
of  London.''  p.  167:  but  when  that  Court  was  thrown  open  by  an  Act  of  Common 
Council  of  the  8th  December.  1S52.  it  was  fully  admitted  that  compensation  was  due, 
and  would  have  been  awarded  but  for  the  fact,  that  the  pleaders  then  in  office  had 
been  appointed  on  the  express  understanding  that  they  were  not  to  ask  for  com- 
pensation if  any  alterations  were  made  in  their  offices.     It  would  be  unfair  to  put 

As  to  he  i  ight  of  an  Avocat  by  the  French  law  to  bring  an  action  to  recover 
his  fees,  see  Ordonnance  of  23rd  October.  127L  Anciennes  Lois  Francoises,  Tome  i., 
p.  652  :  Ordonnance,  May.  1579:  Tome  14,  Anciennes  Lois  Francoises,  p.  419.  s.  161. 
The  law  in  France  is  now  fixed  by  Ordonnance,  14th  December.  1S10.  sec.  17. 
Duvergier,  p.  236,  Les  Avocats  aut  action  contreleur  clieus  pour  paieruent  de  leurs 
honoraires.  '     The  Advocates  fix  their  own  fees,  subject  to  the  Conseil  de  Discipline. 
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the  Advocates  of  the  Jersey   Bar  upon  the  footii ._  Advocates  at   Doctors' 

Comi  .      -  use  the  latter  did  not  think  fit  to  apply  for  compensation  upon  throw- 

ing open  the  Bar  of  that  Court  :  as  the  functions  of  the  Advocates  of  the  Jersey  Bar 
are  dis  .    _   of  a  mixed  character.     Falle's  Hist,  of  Jersey,   p.   127.     They 

fulfil   the   duties      :    Atton       -       •       ell    as    Advocates,    their    functions    not    b< 
divided  in  that  respect  as  in  England.     Like  French  Advocates  they  are  in  the  habit 
of  communicating  with  the  litigants  themselves.     The  judicial  organization  entirely 
differing  from  that  of  England.     Therefore,  in  the  latter  character  they  are  certainly 
entitled  to  compensation  for  the  loss  of  a  freehold  office,  in  the  same  manner  as  has 

awarded  to  Attorneys  in  England  in  the  cases  of  the  Palace  Court,  under 

te,  lith  and  13th  Vict.,  c.  101.  s.  IT  :  the  Lord  Mayor  s  Court :  the  Proeto 
Doctors'  Commons,  under  Statute.  :20th  and  -1st  Vict.,  [277]  c.  85,  s.  61  :  and  the 
Six  Clerks'  in  Chancery.  There  is  no  reason  why  the  Jersey  Advocates  should  not  lie 
entitled  in  the  same  manner  to  compensation.  Public  policy  has  always  admitted 
compensation  for  loss  of  vested  rights,  and.  we  submit,  that  the  Act  ought  not  to 
receive  Her  Maje-  •  •  :ion.  except  upon  that  principle.  Attorneys  called 
in  France  were,  before  the  Revolution,  limited  in  number,  and  their 
offices  were  saleable.  Rev.  "  des  institutions  judieiares  de  VAngleterre  comparer? 
avee  Tome  I.,  p.  I  -  ~ 

Mr.  Roll  d  Mr.  W.  Field,  for  the   Si  question  really  is  reduced 

to  this  point — Is  the  proposed  Act  an  improvement  on  the  present  state  of  the  Bar 

■seyl     Though,  perhaps,  not  the  best  measure  that  might  be  adopted,  i:    - 
decided  improvement  in  the  present  state  of  that  limited  Bar  :  which,  in  the  inst 
stated,  have  been  productive  of  the  greatest  inconvenience,  amounting,  in  some  I    -   - 

absolute  denial  of  justice.  The  particular  instances  set  forth  in  the  case  of 
the  delay  that  has  taken  place.  In  one  case  the  liberty  of  the  subject 
was  involved,  and  the  party  was  detained  in  prison  upon  a  criminal  charge,  no 
member  of  the  Bar  being  in  the  Island  to  defend  him.  Then,  again,  as  there  are 
actually  but  three  practising  Advocates,  the  bus  -  :  the  Royal  Court  is  at  times 
at  a  stand-still  for  the  want  oi  ;    lent  Bar.     Such  consequences  are  always  - 

apprehended  from  a  limited  Bar. —  The  Lord  Chancellor:  After  the  admission  by 
the  Petitioners,  that  the  S         •  _:it  to  make  the  alteration  they  propose  by 

the  Act.  i  iuestion  for  you  to     -  sh  is.  whether  [278]  they  have  in  the 

propose  i  A  -   done  it  in  ti.-.  — The  inconvenience  and  delays  that  have 

occurred  justified  the  pass     a  Such  a  measure  was  not   prematurely 

conceived :    it  underwe-      _  discuss  Is  me  alteration  before  the  States  : 

and  the  provisions  enacted  will  henceforth  simply  provide  for  a  capable  and  effective 
Bar.  The  Act  has  the  sanction  of  the  inhabitants  of  the  Island  :  the  opposition  being 
confined  to  the  Petitioners  who  are  des         -     :  maintaii       ar  1  ly.     With 

respect  to  :ion  that  improper  persons  may  be  admitted,  it  is  submitted  that 

there  is  an  inherent  power  in  the  Royal  Cour-  art  of  just  -    -      rid  or 

disbar  an  Advocate  guilty  of  improper  conduct.     In  re  The  Jusi  Antigua  (1 

Knapp's  P.C.   I  Sir  6.   Cornewall  Lewis :    It  seems  admitted  that  the 

Crown  cannot  be  called  upon  to  g  •        in  to  the  Advocate-        N     appli- 

cation was  made  to  the  Stal  osation.     Many  other  changes  have, 

time  to  ti  made  in  the  practice  of  the  Court,  but  no  compensation  has  ever 

mted  to  parties  suffering  from  the  char:. 
N  _  ut  the  following  report  of  the  Committee,  which 

confirmed  by  an  Order  in  Council,  dated  the  i-'3rd  of  January.  1  Bl  iade  upon 

the  petition: — "  Your  Majesty  having  been  pleased  by  your  Order  in  Council  of 
29th  day  of  July  last  to  refer  u:  -  •  ommittee  an  Act  passed  by  the  States 

of  the  Island  "    :  day  of  the  said  month  relative  to  the  open: 

the  Bar.  a  petition  of  Fra:  four  others  res  of  the 

1  [279]  Cour-  -    :he  confirmation  of  the  said  A 

praying  that,  in  the  event  of  the  said  A  _   confirmed.  C"  n  may  be 

granted  to  them  for  the  loss  which  will  accrue  to  them  by  the  said  Act.  The  Lords  of 
the  Committee,  in  obed  your  Mai  Order  of  preference,  on  the  16th 

day  of  Decern'  he  said  Act  and  petition  into  consideration,  together  with 

a  petition  of  certain  inhal  »y,  prayii 

:ed  to  in  its  •  ;  and  having-  heard  Counsel,  a*  well  on  behalf  of  the 
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said  Advo  pport  of  their  petition,  half  of  tin   -  if  the  Island  of 

v  in  support  of  their  Act,  adjourned  the  consideration  thereof  ;  and  their  L 
ships  having  this  day  again  taken  the  said  matter  into  consideral  in:.,  do  agree  humbly 
to  report,  as  their  opinion,  to  youi  "■!  .  that  it  may  be  advisable  for  your  Majesty 

to  approve  of  and  ratify  the  said   \ 

•  |i,  \i,  esty  having  taken  the  said  report  into  consideration,  -was  pleased,  by 
and  with  the  advice  of  Her  Privy  Council,  to  approve  of  and  ratify  the  said  Act  :  and 
to  order,  as  it  is  hereby  ordered,  that  the  said  Act,  together  with  this  Order,  be 
entered  upon  tl  the  Island  of  Jersey,  and  obs  cordingly ;  whereof 

the  Lieuti  rernor,  or  Commander-in-Chief,  the  Bailiff  and  Jurats,  and  all 

other  Her  Majesty's  officers  for  the  time  being  in  the  said  Island,  and  all  other  persons 
whom  it  may  concern,  are  to  take  not  ice  and  govern  themselves  accordingly. 

Mews'  Dig.  tit.  COLONY ;  H.  Paktk  h.ak  Colonies  :  13.  J  ■ ./  ; 

c.  Laws.] 


[280]  ON  APPEAL  FROM  THE  SUPREME  COURT  OF  CIVIL  JUSTICE  OF 

BRITISH  GUIANA. 

MATTHEW    STEELE    and    GEORGE    HENRY    LOXDALE,— Appellants;    JOHN 
WALKER    THOMPSON,— Respondent  *   [Feb.    1    and   2,    I860]. 

C.  by  articles  of  agreement  made  in  October,  1826,  and  recorded  in  the  Registrar's 
Office,  agreed  to  sell  certain  land,  part  of  a  sugar  plantation  in  Essequebo, 
in  British  Guiana,  to  S.  and  M.  upon  terms  }ia),  that  a  fresh-water 

canal,  described  as  running  across  the  entire  plantation,  should  be  for  the 
joint  use  of  both  plantations.  By  an  instrument  of  transport,  dated  the 
16th  of  November  in  that  year,  passed  and  executed  by  the  several  parties, 
the  plantation  in  question  was  conveyed,  cum   <  The  quantities  and 

boundaries  thereof  being  minutely  described,  together  with  a  number  of 
negroes,  as  per  schedule  of  registration  thereto  annexed.  "  all  agreeably  to 
tract  of  sale  and  purcha.se  recorded  as  above  in  the  Registrar's  Office." 
Held  (affirming  the  sentence  Sup  Co    rt  o    British  Guiana)  that  the 

use  of  the  canal  being  a  servitude,  though  mentioned  in  the  agreement,  was 
not  so  enumerated  in  the  transport  as  to  pass  by  that  instrument  [13  Moo. 
P.C.  302]. 

Bv  the  Roman  Dutch  law  prevailing  in  British  Guiana,  a  servitude,  like  the  use 
of  a  canal,  is  of  the  character  of  immovable  property  [13  Moo.  P.C.  2 

The  transfer  of  immovable  property  is  a  judicial  act.  and  a  servitude,  or  ease- 
ment, attached  to  such  property,  can  only  be  transported  in  the  presence 
of  judicial  authority  in  the  place  where  the  property  is  situate  13  Moo.  P.C. 
298,  303]. 

This  appeal  was  brought  from  a  judgment  of  the  Supreme  Court  of  Civil  Jus 
of  British  Guiana,  upon  a  claim  and  demand  of  the  Appellants  against  [281]  the 
ondent.  The  Appellants'  claim  in  the  suit  was  in  establish  the  right  to  the  use 
of  a  fresh  water  canal  for  the  purposes  of  the  shipping  and  navigation  of  their 
plantation,  namely,  for  conveying  the  produce,  etc..  of  the  plantation,  in  boats 
from  one  part  to  another,  and  down  to  the  sea  for  shipment,  according  to  the  usual 
and  ordinary  mode  of  conveying  the  produce  of  plantations  in  the  Colony. 

The  suii  arose  under  the  following  circumstances:  — 

The  Appellants  were  owners  of  a  sugar  plantation   in   Essequebo.  bordered   by 
the  sea  on  the  east,  bv  a  fresh-water  river  called  the  <  'ena  creek  on  the  west,  bv  land  of 


*  Present  :    The  Right  Hon.  Lord  Kingsdown,  the  Right  Hon.  The  Lord  Justice 

Knight   Bruce,  the  Right   Hon.   Sir  Edward   Ryan,   and  the   Right   Hon.    Sir  John 
Taylor  Coleridge. 
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the  Respondent  on  the  south,  and  of  the  Appellants  on  the  north.     From  the  ' 
creek  to  the   sea  there  ran  across  the  plantation  or  the  Appellants  a  fresh-water 
al,  the  bed  and  soil  of  which  belonged  to  the  Respondent. 

the  11th  of  October.  1S26.  the  land  of  the  Appellants  now  forming  the  planta- 
tion "•  Cullen."  formerly  called  "  Bremer.""  belonged  to  one  Stephen  Cramer,  who  was 
at  the  same  time  owner  of  the  land  on  the  south  thereof  (the  Respondent's i.  and  of  the 
bed  and  soil  of  the  canal,  also  belonging  to  the  Respondent.  On  that  day.  Cramer, 
bv  articles  of  agreement,  agreed  to  sell  the  land,  which  formed  the  plantation  of  the 
Appellants,  to  Simeon  and  Mackie.  upon  terms,  inter  alia,  that  the  fresh-water  canal 
should  be  for  the  joint  use  of  both  plantations,  of  the  land  so  conveyed  to  Siinson 
and  Mackie.  and  of  the  land  adjoining  thereto  on  the  south,  and  which,  as  well  as 
the  bed  and  soil  of  the  canal,  was  retained  by  Cramer.  The  following  was  an  extract 
the  Book  of  Records.  No.  21,  Vol.  I.,  fo.  469.  of  this  agreement.     "  Articli  - 

-red  into,  the  11th  of  October.  1826,  [282]  between  Stephen  Cramer, 
i  as  proprietor  of  plantation.  '  Bremen."  situate  on  the  west  coast  of  Essequebo. 

between  plantation.  '  Abraham's  Zuill."  to  the  north,  and  plantation  '  Perseverance, 
to  the  south  side  thereof,  on  the  first,  and  Charles  Sims  Esq..  tor  himself,  and  as 
attorney  for  Alexander  Mackie.  Es  [.,  on  the  «  md  or  other  part: — The  party  on 
the  first  part  offers  to  sell  to  the  parties  ond  or  other  part,  such  part  oi 

the  land  of  plantation  '  Bremen  '  before-mentioned  as  is  lying  between  the  south  side 
line  of  plantation  "  Abrahams  ZuiU  '  and  the  north  dam  of  a  fresh-water  canal  dug 
on  the  south   side  thereof,  containing,   after  the  measurement   of  the  sworn   land 
survevor.  James  Hacket         "         res  of  land,  and  such  further  part  of  the  land  of 
plantation,  '  Bremen,'   as   i<  lying   from  the  centre  of  the  first   sand-reef  from  the 
public  road  and  the  boundary  limits  of  that  estate,  between  the  south  dam  oi 
water  canal  and  the  north  side  dam  of  plantation,  '  Perseverance,'  as  the  s 
runs,  without  guaranteeing  any  quantity  of  acres  it  is  to  contain,  and  that  with 
all  the  buildings  and  cultivation  theieon.  and  a  number  of  forty-three  neg 
per  list  handed  them,  for  and  in  consideration  of  payments  to  be  made  for  the  same 
bv  the  parties  on  the  second  part  to  the  party  on  the  first  part,  to  the  amount  of 
£12,000  sterling  money  of  Great  Britain,  part  of  which  sui   -        -  secured  by 

mort_    .   -        manner  therein  specified."     The  articles  of  agrees  -     contained 

this  clause: — "  The  fresh-water  canal  before-mentioned,  dug  between  plantation. 
"  Perseverance  '  and  '  Bremen."  from  the  Oena  creek  to  the  public  road,  and  from 
thence  to  the  front  land  of  plantation.  '  Perseverance."  to  the  sea.  :>hall  lx 
sidered  to  be  for  the  joint  use  and  benefit  of  [283]  both  plantations,  '  Perseverance  ' 
and  '  Bremen."  for  the  purpose  of  using  the  water  of  the  said  canal  for  flooding  and 
scouring  out  the  drainage,  as  well  as  for  the  shipping  and  navigation  of  the  same. 
provided  the  expenses  to  be  incurred  for  negro  labour  to  clean  or  deepen  the  said 
canal,  as  well  as  for  cokers,  sluices  in.  or  bridges  ovei  -         .  are  equally  to  be 

borne  by  both  these  plantations.  The  expenses  already  paid  for  tunnels,  cokers. 
sluices,  or  bridges,  there  now  established,  or  shortly  to  be  so.  however,  to  remain  for 
account  of  plantation.  '  Perseverance."  The  expenses  alluded  to  in  this  respect  to 
be  paid  for  by  both  plantations  are  to  be  understood  to  be  such  as  are  required  for 
after  repairs,  alterations,  and  improvei  -  -  may  be  mutually  agreed  upon. 
And.  lastly,  in  order  that  the  land  hereby  ottered  for  sale  lying  between  the  said 
fresh-water  canal  and  the  north  side  of  plantation.  '  Pers  e."  may  be  drained 

through  the  other  land  offered  for  sale  with  plantation.  '  Bremen."  the  part.   - 

i  part,  or  the  proprietors  for  the  said  plantation.  '  Bremen."  for  the  time 
.1  be  at  liberty,  when  they  think  proper,  to  change  the  said  canal  from  its 
present   pos  _    thi         rth  side  line  of  plantation,  '  Perseverance,'  and  to 

send  it  back  again  at  the  first  sand  reef,  they  findiiiL'  the  land  and  bearinir  the 
expenses  thereof,  piovided  that  at  i  -         e  the  run  of  water  from  the  creek  is 

thereby  i  The  parties  >>n  the  second  pan  hereby  declare  to  agree  to  I" 

the  pun:    -  Buch  part  of  plantation,  '  Bremen,'  with  the  cultivation,  build 

and      _  .bed.  upon  th<  -  Bed.'' 

On  tin-  1  *»t  1 1  ■  >f  Nbv«  sport  by  <  -  and  Mackie 

[284]      uted   in  the   following   form: — "We,   1!.   K.    Hellituann 
and  Owen  Kernai     '  Court  of  Criminal 

and  Civil  Justice  of  the  United  <  icrary  and  Essequebo:   Be  it  k 
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thai  on  this  day,  the  16th  of  November,  1826,  appeared  before  us  Stephen  Cramer, 
of  this  Colony,  Esquire,  proprietor  of  the  plantation  '  Bremen,'  cum  anni  vis,  situatt 

on  the  west  coast  of  Essequebo,  between  the  plantation,  '  Abrah '8  Zuill '  on  the 

north,  and  plantation.  Perseverance,'  on  the  south,  as  per  letter  of  decree  dated  the 
7ih  daj  of  September,  1825,  and  recorded  in  the  book  of  records  of  lettei  s  oi  decree, 
Eo,  65,  vol.  2nd,  remaining  in  the  Colonial  Secretary's  office,  this  rth  of  September, 
1825;  which  appealer  declared,  by  these  presents,  to  cede,  transport,  and  in  full 
and  free  property  to  make  over  tu.  and  in  behalf  of,  Messrs.  Charles  Simson  and 
Alexander  Mackie,  their  heirs  or  assigns,  such  pari  of  the  land  of  said  plantation, 
■  Bremen,'  as  is  laying  between  the  south  side  Line  of  plantation,  '  Abraham's  Zuill ' 
and  the  uorth  dam  of  a  fresh-water  canal  dug  on  the  south  side  thereof,  containing, 
according  to  the  measurement  of  the  sworn  land  surveyor,  .lames  Hacket,  30*i  \  ao 
land  :  and  such  further  part  of  the  land  of  said  estate  as  is  laying  back  of  the  first 
sand  reef  from  the  public  road,  between  the  south  dam  of  said  fresh-water  canal  and 
the  north  side  line  of  plantation,  'Perseverance,'  as  that  line  now  runs,  without 
guaranteeing  any  quantity  of  acres  it  is  to  contain,  with  all  the  cultivation  and 
buildings  thereon,  and  also  a  number  of  forty-three  negroes,  as  per  schedule  of 
registration  hereunto  annexed,  all  agreeably  to  contract  of  sale  and  purchase  re 
corded  in  the  Secretary's  office  of  this  Colony,  [285]  in  B'ook  No.  27,  vol.  1,  page 
469,  acknowledging  to  be  fully  paid  and  satisfied  for  the  same,  engaging  to  warrant 
the  said  property  free  from  all  claims  whatsoever,  according  to  law.  And  appeared 
at  the  same  time  the  said  Charles  Simson,  an  inhabitant  of  this  Colony.  Esquire, 
for  himself  and  in  his  quality  as  attorney  of  Alexander  Mackie,  agreeably  to  power 
of  attorney  of  the  said  Alexander  Mackie,  executed  in  this  Colony,  on  the  2nd  day 
of  August,  1826,  before  the  sworn  clerk,  Alexander  Shephard  and  witnesses ;  the 
said  Charles  Simson,  Esq.,  being  further  authorized  by  instructions  of  the  said 
Alexander  Mackie,  by  virtue  of  a  letter  dated  Georgetown,  23rd  August,  1826.  who 
declared  to  accept  of  the  foregoing  transport,  and  to  be  satisfied  therewith." 

From  the  date  of  this  transport  down  to  the  obstruction  by  the  Respondent  in 
July,  1857,  after  mentioned,  Simson  and  Mackie  and  the  succeeding  occupiers  of 
the  plantation  used  and  enjoyed  the  canal  for  the  purposes  of  the  shipping  and 
navigation  of  such  plantation,  the  same  being,  in  fact,  the  only  means  of  conducting 
the  shipping  and  navigation  thereof. 

The  plantation  purchased  by  Simson  and  Mackie  from  Cramer  was  transferred 
by  execution  sale  and  letters  of  decree  bearing  date  respectively,  the  6th  of  October. 
18-11.  and  the  7th  of  August,  1843,  to  Thomas  Murray,  who,  by  transport  of  the 
30th  of  July,  1849,  conveyed  the  same  to  the  Appellants,  who  from  that  period  were 
owners  thereof. 

The  plantation,  "  Perseverance,"  which  was  retained  by  Cramer,  was  transferred 
to  the  Respondent  by  execution  sale  and  letters  of  decree  bearing  date  respec-[286] 
tivelv.  the  21st  of  June.  1853,  and  the  11th  of  April,  1854,  which  contained  a  clause 
"  annulling  and  making  void  by  these  presents  all  claims,  demands,  or  mortgages 
which  may  have  been  on  the  aforesaid  plantation  '  Perseverance.' 

In  the  month  of  July,  1857,  the  Respondent  placed  an  obstruction  in  the  canal 
so  as  to  obstruct  the  use  of  it  by  the  Appellants,  who  thereupon  instituted  the  present 
suit  in  the  Supreme  Court  of  Civil  Justice  of  British  Guiana  against  the  Respondent, 
that  the}7  might  he  declared  entitled  to  the  use  of  the  canal  for  the  purpose  of  the 
shipping  and  navigation  of  their  plantation,  and  that  the  Respondent  might  be  com- 
pelled to  remove  the  obstruction  caused  by  him  to  the  use  of  the  canal.  The  Re- 
spondent in  his  conclusion  of  answer  to  the  Appellants'  claim,  averred  that  by  virtue 
of  Letters  of  decree  of  the  11th  of  April.  1854.  he  became  possessed,  and  was  pro- 
prietor for  his  own  absolute  and  exclusive  use  and  benefit  of  the  fresh-water  canal, 
free  of.  and  unincumbered  by,  any  service  whatever.  The  cause  was  heard  before 
the  Supreme  Court,  on  the  16th  of  June,  1858.  At  the  hearing,  it  was  contended 
by  the  Appellants,  that  the  transport  of  the  16th  of  November,  1826,  expressly 
referred  to  the  articles  of  agreement  of  the  11th  of  October,  1826,  the  words  "  all 
agreeably  to  contract  of  sale  and  purchase,"  incorporating  the  same,  and  making 
the  transport  effectual  so  as  to  convey  the  right  of  navigation  of  the  canal,  together 
with  the  land  conveyed.  The  Respondent  on  the  other  hand  insisted,  that  the  trans- 
port had  not  the  effect  contended  for,  but  that,   if  it  had,  the  servitude  so  created 
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was  extinguished  either  by  reason  of  the  absence  of  ex-[287]-press  mention  of  it 
in  the  conveyances  under  which  the  Appellants  claimed,  or  by  reason  of  the  Appel- 
lants not  having  intervened  at  the  execution  sale  of  the  servient  tenement  under 
which  the  Respondent  acquired  the  bed  and  soil  of  the  canal. 

The  sentence  of  the  Supreme  Court  (consisting  of  the  Chief  Justice.  Arrindell. 

and  the  puisne  Judges.  Beete  and  Alexander*  was  in  these  terms  : — "  We  have  given 

-e  for  the  Defendant.     Firstly,  because,  by  the  law  of  Holland. 

a  servitude  on  land  (bona  immobile)  partakes  of  the  nature  of  the  property,  and  is 

1  or  considered  as  immoveable  property  :  '  Serviiutes  praediales  quoi 
i.on  dubium  quin   rerum   immobilium   num-ero   veniant  cum   nihil  ahud  suit,  quam 
rerum   immobilium  seu  praediorum  jura  et  quaUtates,   imo  praedia  quahtt 

tia,  praediorum  accessiones.  quas  sui  principalis  naturam  sequi.  ratio  dictat 
et  ut  araum-entatur.  Hugo  Grotius  manuduct.  ad  jurisprud.'  HoJL,  lib.  ii.,  cap. 
33.  delihatioii'  ,minii.  in  quantum  ex  jure  dominii  praedii  .-ervientis  quid 

diminuitur  detrahiturque.  et  in  dominantis  praedii  dominium  transfertur,'  Voet  ad 
Pandectas.  lib.  L.  tit.  8,  sec.  20.  Being  immoveable  property,  it  is  governed 
loci  ubi  sunt.' — Sita  P.  Voet.  Mob  et  Immob.,  cap.  '.  -  3.  By  the  law  of 
Holland,  immovable  property  can  be  conveyed  or  effected  only  by  an  act  or  instru- 
ment duly  executed  or  passed  before  the  Judge  of  the  place.  Voet.  lib.  viii..  tit.  4, 
see.  1.  Thus,  a  servitude  on  land  in  this  Colony  can  be  created  only  by  such  a 
judicial  act.  or  by  the  prescription  of  the  third  of  a  century.  See  Grotius,  lib.  ii.. 
cap.  36.  sec.  4.  Secondly,  because  this  law  of  Holland  is  in  force  in  this  Colony, 
and  has  been  acted  on  as  lately  as  the  [288]  14th  of  November.  1857.  where  a 
servitude,  or  right  to  drain  through  the  land  of  E.  Parnell  and  H.  J.  Parnell.  was 
granted  to  the  Mavor  and  Town  Council  of  G       a  n  by  transport,  duly  pass 

before  the  first  puisne  Judge  of  this  Court.     Thirdly,  because  the  contract  or  ag 
ment.  dated  the  11th  of  Octol     :.   1826,  between  Cramer  a:       -      son   and  Maekie. 
relied  upon  bv  the  Plaintiffs,  was  fibs  acta,  and  therefore,  not  binding 

upon  third  persons.  Fourthly,  because,  although  the  transport  of  the  16th  or" 
November.  1826.  by  Cramer  to  Simson  and  Maekie.  does  refer  to  the  said  contract, 

ich  reference  is  merely  as  descriptive  of  the  land,  and  not   as  affecting  the 
servitude  mentioned  in  the  agreement.     Fifthly,  because,  if  even  a  servitude  had 
been  created  in  1826.  yet  the  same  was  severed  and  destroyed  by  the  execution  sale 
of  "  Bremen  "  or  *  Cullen.'  on  the  6th  of  October.  1841.  and  letters  of  decree  of  7th  of 
1843,  3    no   reservation  or  mention  of  such  servitude  either   in 

the  conditions  of  the  sale  or  the  letters  of  decree.-    S       Voet,  lib.  viii.  :  Hollandche 

tltatien,   2   Dei  "       Sixthly,  because  Bremen   or   Cullen    was  trans- 

ported on  the  30th  of  July.  1849.  by  the  purchaser,  at  execution  sale  of  6th  of 
October.    1841,   to   the   Plaintiffs,   without   any   mi  or    reference  to.    such 

servitude.  Seventhly,  because  plantation.  '  Perseverance.'  the  other  part  of  the 
property  belonging  to  Cramer,  and  which  it  is  contended  is  burthened  with  servitude 
claims,  was  sold  at  execution  sale  on  the  21st  of  June.  1853.  and  purchased  by  the 
Defendant,  without  any  mention  of.  or  reference  in  the  eondit :      -         sale  to  any 

tude.     Eiuhthly.  because  letters  of  decree  were  granted  on  the  11th  of  April. 

of  [289]  plantation,  '  Perseverance.'  to  the  Defendant,  in  terms  of  the 

dition^  of  sale  of  21st  June.  1853.  and  of  course  without  reference  to.  or  mention 

of.  any  servitude.      Ninthly,  because  both  execution   sales,  of   L841   and   1853.  took 

place  without   any  one  appearing  to  secure  the  ri^'ht  of  servitude,  and  which  was 

according  i>>  Voet,  in  the  passage  last  cited,  and  a  _  to  the  practice 

of   tli is   Court   then    and   still   existing.     Tenthly.   because,    if    r  r    that    no 

servitude  was  ever  created  by  transport,  BO  it    is  equally  clear  that  none  has  been 

created  by  prescri]  ine-third  of  a  century,  the  date  from  which  the  Plaintiffs 

reckon,  being  the  16th  .  ■   \  ber,  L826,  and  the  date  of  the  stop-ol  a  put  in 

_    July.    1857  sequently,  thirty  years   and   nine  months  only.      Eleventhly. 

although  it  is  contended  on  the  authority  of  the  concluding  part  of  the 

Ferred  to,  and  other  authorities  to  the  like  effect,  that  there 

wa-  ■  3  the  si  ivitude  «    -  ulum  patens,  yet  it  a]  i 

to  the  Court   that   Voet.   in   this   pass    jj<       -    speaking  of   an   ea  vitude.   a 

•       .  but  which,  in  th-  -     i.     As.  in 

the  p:  itude  never  existed,  it  could  not  have  been  ad  oeulum  p 

- 


STEELE  V.  THOMPSON  [I8(i0j  XIII  MOORE,  290 

en    openly   manifest   at  the   times   of  the   several   transports   and    execul 

mentioned,  or  any  of  them.  Twelfthly,  because,  even  by  the  letters  of  the  Defendant, 
filed  and  relied  upon  by  the  Plaintiffs  as  containing  an  admission  by  the  Defendani 
of  a  servitude,  and  by  the  letters  of  the  Plaintiff's  manager,  filed  by  the  Defendant, 
it  is  clear  that,  so  far  from  a  servitude  being  manifest,  or  ml  or  ill  ii  m  patens,  neither 
party  had  the  least  idea  of  any  servitude  or  of  any  claim  to  such  a  right,  each  party 
[290]  in  + 1 1 : 1 1  correspondence  claiming  a  righl  to  the  land  itself  in  which  the  fresh 

i  anal  w  as  dug." 

'I'll.-  presenl  appeal  was  fr this  sentence,  and  was  argued  by  Sir  Hugh  Cairns, 

<).V..  Mr.  Rolt,  Q.C.,  and  Mr.  W.  II.  Willes.  for  the  Appellants;  and  Mr.  It.  Palmer, 
Q.C.  ami  Mr.  II.  liullar.  for  the  Respondent. 

Sir  Hugh  Cairns. — The  question  at  issue  in  this  appeal  is  the  right  to  the  use 
of  a  canal,  or  water-way.  for  the  purposes  of  shipping  and  navigation,  and  the  point 
to  be  decided,  is,  whether  such  easement  passed,  according  to  the  Dutch-Roman  law 
in  force  in  British  Guiana,  by  conveyance  of  the  plantation.  The  privilege 
claimed  is,  according  to  the  Dutch-Roman  law,  and  must  be  deemed,  one  of  servitude. 
The  law  of  servitudes  is  to  lie  found  in  the  Dig.,  lib.  viii.  tit.  iii.  §  23,  and  Voet,  B.  viii. 
tit.  i.  sec.  6,  and  the  text  writers  upon  the  Dutch-Roman  law.  Van  der  Linden,  Van 
Leeuwen,  ami  Grotius;  and  the  general  rule  of  law  is,  that  property  passes  with  its 
burthens  and  rights.  The  right  which  we  claim  is  contained  in  two  instruments  ; 
the  articles  of  agreement  of  the  11th  of  October,  1826,  and  the  transport  or  con- 
veyance of  the  16th  of  November  in  the  same  year,  for  carrying  those  articles  into 
effect.      By  the  Civil  law   and  the  jurisprudence  of  Holland   and  Spain,  servitudes 

may  be  constituted  by  any  of  the  i ies  which  would  he  effectual  for  transferring 

the  dominium  in  immovable  property  (3  Burge's  Com.  on  Col.  and  For.  Law.  TIT). 
By  the  articles  of  agreement  of  the  11th  of  October,  the  canal  [291]  is  to  be  con- 
sidered to  be  for  the  joint  use  and  benefit  of  both  the  plantations,  "  Perseverance" 
and  "  Bremen.''  By  the  transport  of  the  16th  of  November,  1826,  the  articles  of 
agreement  were  carried  into  effect,  the  agreement  being  expressly  referred  to  as 
recorded;  and  is  thus  incorporated  into  the  transport.  The  words  are  general  and 
most  comprehensive,  "  all  agreeably  to  contract  of  sale  and  purchase  recorded  in 
the  Secretary's  office  of  this  Colony."  Now,  on  this  point  there  is  no  doubt  that  the 
servitude  of  this  canal  passed  with  the  plantation.  It  was  so  treated  and  acted  on 
by  all  parties,  and  no  attempt  of  interruption  with  the  right  was  made  until  the 
year  1857.  Previous  to  that  time  the  plantation  so  purchased  had  been  transferred  by 
execution  sales  and  letters  of  decree  transferring  the  property  rum  annexis  to 
Murray,  by-whom  the  plantation  cwm  annexis  was  transferred  to  the  Appellants. 
We  insist,  therefore,  first,  that  the  transport  of  1826,  must  be  read  with  the  articles 
of  agreement,  of  the  11th  of  October,  1826,  duly  recorded,  in  pursuance  and  fulfil- 
ment of  which  agreement  it  purports  to  be  executed,  and  which  it  in  fact  incorporates 
in  itself  by  direct  reference;  and  that  being  so  read,  the  transport  is  sufficient  to 
create  the  servitude  claimed.  By  the  law  prevailing  in  British  Guiana  all  move- 
ables must  be  transferred  Coram  lege  (Voet.  B.  viii.  tit.  i,  p.  1  :  Van  Leew.  Com.  B. 
ii.  c.  T.  S  i,  p.  12-'i).  This  was  established  by  the  0th  edict  of  the  Emperor  Charles, 
and  made  a  general  law  by  the  Placaat,  9th  of  May.  1529  (Grotius,  Intro,  to  Dutch 
Jur.,  lib.  ii.  cap.  v.  sect.  13).  The  transport  must  be  made  before  a  Judge  of  the 
Commissary  Court  for  ratification,  and  the  deed  in  which  it  is  e.\-[292]]>ressed  is 
entered  instanter  amongst  the  Acts  of  the  Court,  and  becomes  a  record.  Now, 
both  the  articles  of  agreement  of  the  11th  of  October,  1826,  as  well  as  the  transport 
of  the  16th  of  November,  1826,  were  executed  and  recorded  as  required  by  such  law. 
The  construction  put  by  the  Court  below  upon  the  words  of  reference  in  the  trans- 
port. "  all  agreeably  to  contract,"  is,  that  they  were  merely  descriptive  of  the  land 
intended  to  lie  conveyed,  and  did  not  include  the  servitude  :  but  this,  we  apprehend. 
is  too  narrow  a  construction,  and  quite  contrary  both  to  the  meaning  of  the  words 
themselves,  as  well  as  the  intention  of  the  parties  expressed  in  the  articles  of  agree- 
ment. It  is  said,  indeed,  by  the  Judges  in  the  Court  below,  in  their  fifth  and  sixth 
reasons,  that  even  if  the  servitude  was  created  in  1826,  it  was  severed  by  the 
execution  sale  of  184 1.  there  being  no  express  reservation  of  such  servi- 
tude: and  they  rely  on  Voet,  lib.  viii.  tit.  6,  sec.  11,  Hollnndrhe 
Gonsultatien,     2     Deel     Casus     145.       Now,     if     we    examine    these    authorities, 

109 


XIII  MOORE,  293  STEELE   V.  THOMPSON  [i860] 

we  tiud  that  the  passage  cited  from  Voet  refers  to  a  transfer  of  a  servient  and 
■  I*  a  dominant  tenement,  and  does  not  in  any  way  support  the  proposition  of 
the  learned  Judges:  and  the  case  from  the  HoUandche  Consultation  d<>e>  not  relate 
to  the  effect  of  a  sale  upon  an  existing  servitude  at  all.  but  to  the  question  of  how 
the  owner  of  two  tenements  selling  one  of  them  can  affect  the  latter  with  a  new 
servitude.  The  learned  Judges  have  confounded  the  case  of  a  transfer  of  a  dominant, 
and  the  transfer  of  a  servient  tenement,  and  have  applied  to  the  former  case  the 
rules  of  law  and  the  authorities  which  are  applicable  only  to  the  latter.  If  the 
servitude  was  created,  as  we  insist  it  was.  in  1826,  it  could  not  be  lost  even  if  not 
mentioned  in  the  [293]  transfer  of  the  dominant  tenement,  Voet,  lib.  xix.  tit.  i.  sec. 
6  :  Dig.,  lib.  viii.  tit.  i.  Then  the  proposition  relied  upon  by  the  Judges  of  the 
Court  below  in  the  seventh,  eighth,  and  ninth  reasons  of  their  judgment,  that  the 
servitude  was  extinguished  because  not  expressly  mentioned  in  the  transfer  of  the 
servient  tenement  under  the  execution  sale  and  letters  of  decree  of  185-'5.  and  by 
reason  of  the  parties  not  having  intervened  at  the  sale  to  secure  the  right  of  servitude, 
is  not  sustainable,  because  the  servitude,  which  we  claim,  is  patens  ad  oculos,  and 
the  enjoyment  of  that  servitude  having  been  allowed  to  continue  while  the  servient 
nent  was  under  execution,  the  case  falls  within  one.  if  not  both,  of  the  exceptions 
stated  by  Voet.  lib.  viii.  tit.  6.  §  14.  in  the  passage  referred  to  by  the  learned  Judges 
in  their  ninth  reason:  first.  "  Kisi  ad  oculum  servitus  /xitmt .  "  or,  secondly.  "  Vel 
ita  manifesto  in  possessions  servitutis  sit  is,  cui  en  debita  est,  ut  executor  vel  curator 
bonorum   etiam   post  sequestrationem   j*:  ilium   ea  servitude   uti,"  and   is 

supported  by  the  very  authorities  there  referred  to.  Matthaeus  de  auction ibus,  lib. 
i.  cap.  11.  Nos.  47  and  4*.  and  Xos.  63  and  61.  The  effect  of  the  delivery  of  property 
upon  a  decree  prayed,  after  proclamations  made,  is  fully  stated  in  Van  Leeuwen's 
Treatise.  B.  iv.  ea]'.  v.  who  states  that  all  who  may  institute  any  claim  upon  property 
so  sold.  are.  by  such  measures,  entirely  deprived  of  their  claim  thereto.  By  the 
decretal  sale  we  are  brought  within  these  exceptions.  The  right  of  way  on  a  canal 
is  a  servitude,  patens  oculos.  It  is  like  the  right  to  draw  water  from  a  well,  t" 
conduct  it  from  a  stream,  to  drain  through  another's  land,  which  are  rural  ser- 
vitudes, or  the  right  to  convey  rain  from  one  roof  upon  another,  which,  with  many 
such  like,  are  house  or  urban  ser-[294]vitudes  :  all  which  are  specified  and  described 
in  the  Digest,  and  more  particularly  in  Grotius,  Intro,  to  Dutch  Jur..  lib.  ii.  c.  34 
and  35.  and  Van  der  Linden.  B.  i.  eh.  11.  By  the  English  law.  tenements  pass  with 
their  attendant  easements.     Gale  and  Whately  "  On  easements,"  p.  47. 

Mr.  Rolt.  Q.C.,  on  the  same  side. — By  the  Roman-Dutch  law.  which  has  for  this 
purpose  adopted  the  Civil  law.  the  general  rule  is.  that  in  the  conveyance  of  property, 
such  property  passes  with  its  burthens  and  rights.  Dig.,  lib.  viii.  tit.  iii.  pi.  23, 
-  ;  lib.  viii.  tit.  iv.  pi.  12  ;  lib.  xli.  pi.  20  ;  Voet.  lib.  viii.  tit.  i.  pi.  6.  The  rirst 
question,  therefore,  is.  was  the  servitude  claimed  in  this  case  created  by  the  transport 
of  the  16th  of  November,  le'26  .'  We  insist  that  the  words  "  all  agreeably  to  contract 
of  ^ale  and  purchase  recorded"  have  express  reference  to.  and  incorporate  the 
servitude  created  by  the  previous  agreement  of  October.  1826,  and  transferred  the 
same  absolutely  with  the  plantation.  A  reference  in  a  document  of  sale  to  a  previous 
document  incorporates  that,  and  makes  it  part  of  the  second  instrument.  Taylor 
v.  Butten  (5  Exch.  Rep.  77'.n.  We  admit  that  a  transfer  of  immovables  must  lie 
passed  before  a  Judge  of  the  District  ;  this  is  quite  clear,  from  the  authorities 
already  cited,  and  the  law  as  laid  down  in  Grotius.  lib.  ii.  eh.  v.  sec.  1"'.  Van  der 
k  essell,  202  isec  also  authorities  collected  in  "2  Bulge's  Comm.  on  Col.  and  For. 
law,  721).  If.  then,  the  servitude  claimed  was.  as  we  insist,  an  existing  servitude 
up  to.  and  at  the  time  of,  the  execution  sale,  how  was  it  extinguished  by  that  sale  \ 
The  learned  Judges,  in  their  eleventh  reason.  [295]  state  that  it  did  not  come  within 
the  exception  stated  by  Voet,  for  that  was  not  a  servitude  patens  oculos;  but  that 
is  an  assumption  of  the  whole  question  not  warranted  by  the  facts  or  evidence  in 
the  ease.  What  can  l>e  more  j>atetis  arulus  than  a  right  to  and  the  use  of  a  water- 
way ?  It  is  said  that,  at  the  time  of  the  sale,  the  Respondent  had  no  idea  of  the 
existence  of  the  servitude  claimed  :  but  even  were  that  so.  the  sale  of  the  bed  and  Boil 
of  the  canal  being  an  execution  sale,  it  was  the  duty  of  the  Respondent  to  inform 
himself  as  well  .if  the  boundaries  of  the  land  sold,  which  was  the  bed  and  soil  of  the 
canal,  as  of  the  servitude  to  which  the  property  was  liable.     The  onus  of  proving 
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that  he  had  not  notice  of  the  servitude  is  upon  him,  the  mattei  being  patent,  and 
the  sale  a  judicial  one,  we  could  not  be  called  upon  to  give, notice  of  the  servitude. 

Mr.  Ft.  Palmer,  Q.C.,  for  the  Respondent.— The  reasons  stated  by  the  .Fudges  of 
the  Supreme  Court  are  amply  sufficient  to  support  the  judgment  pronounced  by 
them.     We  adopt  them  in  extenso  as  our  argument:   bul   we  proceed  further;  for 

if  the  decision  in  this  case  lie  reversed,  no  t  it  le  in  the  Colony  will  lie  safe  :  there  may 
be  secret  servitudes  in  every  conveyance,  if  the  puhlie  and  offieial  declaration  of 
them  is  not  required  to  be  contained  in  the  instrument  of  transport.  An  easement, 
such  as  a  right  of  way,  imi  specified  in  a  fine  and  recovery,  though  previously 
used  by  the  occupiers  of  the  estate  conveyed,  will  not  puss.  Plant  v.  James  (5  Barn, 
and  Ad.  791);  that  is  Ivy  the  law  of  England,  but  it  is  consistent  with  the  rule  we 
contend  for  here.  By  the  Civil  law,  which  has  been  adopted  in  Holland,  the  contract 
or  agreement  for  sale  does  [296]  not  transfer  the  cBonvin mm  (Cod.,  lib.  2,  tit.  3,  de 
partis,  §  20.  Matth.  de  auct.,,  lib.  1,  c.  18,  n.  15.  Voet,  lib.  6.  tit.  1,  §  20).  By 
the  Roman-Dutch  law,  a  servitude  can  only  be  effectually  transferred  by  an  in- 
strument duly  executed  before  a  Judge  of  the  place  where  the  property  is  situated, 
01  by  prescription  for  the  third  of  a  century  (Van  Leeuwen,  B.  ii.  c.  19,  §  2).  There 
is  no  right  of  servitude  here  by  prescription,  such  is  not  claimed;  but,  in  truth, 
there  is  no  servitude  existing,  for  none  was  created  or  transferred  by  the  agreement 
of  the  11th  of  October,  1826,  or  by  the  transport  of  the  16th  of  November,  1826, 
because,  by  the  Roman-Dutch  law,  the  servitude  must  be  contained  in  the  instrument 
itself  so  executed  before  a  Judge  (2  Burge's  Comni.  on  Col.  and  For.  Law,  721). 
We  do  not  deduce  our  title  through  Cramer,  the  original  owner,  as,  by  the  English 
law,  we  might  ;  but.  according  to  the  law  of  the  Colony,  our  title  is  constituted  and 
derived  by  purchase  under  the  letters  of  decree  of  the  11th  of  April,  1851.  If  the 
servitude  claimed  was  ever  created,  it  was  annulled  by  the  execution  sale.  But  the 
letters  of  decree  make  no  mention  of  the  servitude  ;  so  that  supposing  it  to  have 
existed,  it  was  annulled  by  that  sale.  The  destruction  of  a  dominant  or  servient 
tenement  is  an  extinction  of  a  servitude  (Dig.,  lib.  8,  tit.  6,  1.  14  ;  and  tit.  2,1.  20, 
31,  33.  Voet.  lib.  viii.  tit.  6.  §  4).  If  the  Appellants  were  entitled  at  any  time  to 
the  servitude,  they  ought,  by  the  Roman-Dutch  law,  in  order  to  preserve  their  title, 
to  have  opposed  the  sale  before  it  was  perfected  by  letters  of  decree  of  the  11th  of 
April,  1854,  and  to  have  had  their  supposed  rights  preserved  under  those  letters  of 
decree.  The  use  of  the  canal  by  the  Appellants  was  not  by  way  of  servitude,  but 
was  in  ex-[297]-ercise  of  a  mistaken  claim  to  the  proprietorship  of  the  canal  itself  as 
a  part  of  the  plantation  "  Cullen." 

Mr.  H.  Bullar,  on  the  same  side. — We  say,  first,  that  the  servitude  was  never 
created  ;  secondly,  that  it  never  was  transferred  to  the  Appellant  ;  and  thirdly,  if 
created  and  transferred,  it  was  discharged  by  the  sale  to  the  Respondent.  The  onus 
of  proof  of  the  existence  of  the  servitude  clearly  lies  on  the  Appellants.  The  canal 
belongs  to  the  Respondent,  who  is  a  purchaser  for  valuable  consideration  without 
notice  of  the  alleged  servitude.  The  letters  of  decree  conveyed  it  to  him,  "  annulling 
and  making  void  by  these  presents  all  claims,  demands,  or  mortgages  which  may 
have  been  on  the  aforesaid  plantation,  '  Perseverance.'  "  The  words  in  the  transport 
of  the  16th  of  November.  1826,  "  aU  agreeably  to  contract  of  sale  and  purchase," 
refer  to  the  previous  description,  that  goes  before;  that  excludes  the  canal,  which 
is  there  only  mentioned  as  a  boundary,  and  not  as  a  servitude.  The  maxim 
"  Expressio  minis  est  exclusio  altervm,"  Broom's  Max.  505,  applies,  and  the  right 
or  servitude,  therefore,  even  if  created  by  the  agreement,  is  excluded  by  the  trans- 
port. All  the  authorities  confirm  these  positions  (a).  Registering  an  assignment 
of  a  lease,  is  not  by  the  English  law  considered  as  registering  the  lease.  The  Queen 
v.  Registrar  of  Middlesea  (15  t,».  Ben.  Rep.  976),  Honeycomb  v.  Waldron  (2  Stra. 
1064). 

[298]  Their  Lordships'  judgment  was  pronounced  by 

(a)  Grotius,  lib.  ii.  cap.  vii.  sec.  2  ;  lib.  ii.  cap.  34,  sec.  24  ;  lib.  ii.  cap.  36,  sec.  4  ; 
lib.  ii.  cap.  37,  sec.  2  ;  b.  ii.  cap.  33,  sec.  4  :  ii.  cap.  5,  sec.  17  and  18;  ii.  cap.  5,  sec. 
13  ;  Matth.  de  auct.,  lib.  i.  cap.  11,  No.  47  :  cap.  12,  No.  22.  Prescriptio  et  addittio. 
Van  Leeuwen,  b.  2,  eh.  21.  s.  6;  3  Bulge's  Comni.  on  Col.  and  For.  Law,  p.  426, 
438,  447,  577;  Voet.,  lib.  i.  tit.  8,  s.  20;  lib.  viii.  tit.  4,  s.  6,  tit.  6.  114  ;  Van  der 
Keessell,  202-6-7;  Groenengen  Inst.  tit.  23,  24;  lib.  vii.  tit.  39. 
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Ti  iwn  (16th  Feb.   1S60). — In  this  case  three  points 

were  raised :  — 

First,  whether  the  servitude  in  question  was  well  constituted  ? 

whether,  if  well  constituted,  it  was  dulv  transferred  to  the  Appellant  ! 
And. 

Third,   whether,   if   well  constituted   and   duly  transferred,   it    was   lost   by   the 
failure  of  the  Appellant  to  intervene  and  bring  forward  his  claim  on  the  tra 
of  the  servient  tenement  to  the  Respondent. 

There  was  very  little  controversy  at  the  Bar.  either  as  to  the  material  Facts  of 
ase.  or  as  to  the  general  principles  of  law  applicable  to  the  subject,  and  the 
argument  was  conducted  on  both  sides  in  a  manner  most  creditable  to  the  Counsel 
and  most  useful  to  their  Lordships. 

It  is  admitted  that  the  servitude  in  question  is  of  the  character  of  immovable 
property,  and  like  other  immovable  property  can   only   be  passed  according  to  the 
an-Dutch  law.  which  prevails  in  the  Colony,  by  a  proceeding  in  the  presence  of 
some  Judge  of  the  place  in  which  the  property  is  situate. 

The  first  question  in  this  case  is.  whether  the  transfer  which  was  made  of  the 
dominant  tenement  with  all  due  solemnities  before  Judges  Commissaries,  can  or 
cannot  be  construed  by  the  rules  of  law  to  include  the  servitude  in  ques- 

This  again  depends,  first,  on  the  question,  whether  the  terms  of  the  instrument 
import  that  all  which  was  mentioned  in  the  articles  of  agreement  as  intended  to 
be  conveyed,  should  be  actually  included  in  the  transport  :  and.  secondly,  whether, 
supposing  this  to  be  the  true  import  of  the  words,  such  a  trans-[299]port  by  way  of 
reference  to  another  document,  is  a  sufficient  compliance  with  the  rule  requiring 
a  transport  in  the  presence  of  the  Judge. 

The  articles  of  agreement  made  between  the  vendor  of  the  first  part,  and  the 
purchasers  of  the  second  part,  purport  that  the  vendor  offers  to  sell  to  the  purch  -  - 
certain  lands  described  by  metes  and  bounds,  and  forty-three  negroes,  for  a  sum  of 
£12,000,  of  which  sum  £6.000  are  to  be  paid  by  bills  upon  London,  to  l>e  given 
at  the  time  when  the  transport  is  passed  :  £4.000  are  to  be  secured  by  a  first  mort- 
gage, to  !>e  passed  also  at  the  time  of  the  before-mentioned  transport,  to  be 
charged  on  the  plantation  and  negroes  agreed  to  be  sold,  and  also  on 
twenty-five  other  negroes  to  be  put  on  the  plantation  by  the  purchasers :  the 
mortgage  to  be  paid  in  two  instalments  of  £2,000  each,  and  the  remaining 
sum  of  £2,000  is  to  be  secured  by  the  second  mortgage  on  the  same  property  with 
the  first,  to  l>e  passed  at  the  same  time  with  the  first,  and  to  be  paid  in  two  instal- 
ments of  £1 .  i  »00  each. 

The  agreement  then  states,  that  the  parties  have  asreed  that  the  purchasers  and 
their  sui  the  plantation  sold,  shall  have,  for  the  benefit  of  that 

plantation,  a  right  to  the  use  of  a  canal  belonging  to  the  vendor  for  certain  pur]  -  - 
therein  specified,  with  a  right  to  divert  and  change  the  course  of  it.  and  with  various 
stipulations  as  to  the  expenses  of  the  repairs  and  cleansing  out  of  the  canal,  a  part 
of  which  is  to  lx?  thrown  on  the  plantation  sold.  It  is  not  clear  that  by  the  effect 
of  the  agreement  the  plantation  sold  is  not  charged,  at  all  events,  with  a  proportion 
of  Hie  expenses  of  keeping  up  the  canal,  whether  the  easement  is  used  or  not,  [300] 
and  the  expenses  are  to  be  such  as  may  be  mutuallv  agreed  upon. 

The  offer  thus  made,  which  must,  aceordine  to  the  fair  construction  of  the  agree- 
ment, mean  the  offer  to  sell  the  plantation  with  such  rights  in  the  canal  as  are 
specified  in  the  articles,  is  then  at  the  close  of  the  agreement  accepted  by  the 
purchasers. 

If.  therefore,  the  transport  is  to  be  read  as  embodving  the  agreement,  and  as 
conveying  all  that  by  the  agreement  was  meant  to  be  conveyed,  there  can  be  no 
doubt  that  it  must  be  read  as  conveying  not  only  the  plantation  and  negroes,  but 
also  the  right  over  the  canal  which  was  intended  to  be  attached  to  the  plantation. 

But  can  the  Court  fairly  attribute  to  the  words  used  a  meaning  so  extensive? 

The  Vendor  by  the  transport  professes  to  sell,  transport,  and  in  full  property 

make  over  to  the  purchasers  the  plantation  in  question,  adopting  the  description 

in  the  agreement,  and  also  the  number  of  forty-three  negroes  as  per  schedule  of 

itration    :  onexed,    "all    agreeably   to  and   purchase 

recorded  in  the  S  s  office  of  the  Colony,  in  lx>ok  No.  27,  vol.  i.  p     169. 

112 


STEELE   V.  THOMPSON  []  :  XIII  MOORE.  301 

acknowledging  to  be  fully  paid  and  satisfied  for  the  same,  and  ei  rranl 

the  property  free  from  all  claims  whatsoever,  according  "■  law." 

Now.  the  transport,  if  it  be  read  ;i>  conveying  the  property      -        ed  in  it.  is 
far  as  ir  goes,  in  conformity  with  the  agreement.     It  does  not,  it  is  true,  exhaust 
tlie  agreement  ;   it    is  not  a  fulfilment  of  all  the  terms  of  the  i.t.  but   it 

does  not  purport  to  be  -  whereas  the  vendor  has  contracted  to  sell 

a  plantation  and  certain  slave-  •"  [301]  the  purchaser  at  a  certain  price:  now  in 

irmity  with  that  agreement  1  -      er  such  property  to  the  purcl 

and    acknowledges    to    have   received   the    purchase-money.     Nobody    reading   the 
transport   would  infer  from  it  that   anything  inure  was  intended  to  he  com 
than  is  expressed. 

It  is  clear  that  it  never  was  intended  that  this  transport  should  complete  the 
agreement.     Two  other  transports  are  t..  be  executed  byway  of  morts    9  d  not 

only  so,  but  twenty-five  additional  negroes  are  to  be  put  upon  the  property,  and 
included  in  such  mortgages. 

It  cannot  be  pretended  that  if  the  agreement  had  been  for  the  purchase  of  two 
plantations,  and  onlv  one  had  been  conveyed,  the  words,  agreeably  to  articles  of 
agreement  of  such  a  date  recorded  in  such  a  book,  would  have  been  sufficient  to 
include  the  other  plantation,  the  properties  being  distinct.  A  conveyance  of  A. 
in  pursuance  of  an  agreement,  could  not  amount  to  a  conveyance  of  B  also,  though 
the  agreement  to  convey  included  B.  But  it  is  said,  that  here  the  properties  were 
not  distinct,  that  the  one  was  an  incident  to  the  other,  and  that  the  conveyance  is 
to  be  read  as  if  it  purported  to  convey  the  plantation  to  be  held  and  enjoyed  with 
the  incidents  to  it.  specified  in  the  articles.  Bur  this  is  not  the  language  of  the 
iment  :  and  what  in  the  argument  is  termed  an  incident,  does  not  become  an 
incident  until  it  has  been  legally  constituted.  At  the  date  of  the  transport  it  was 
a  distinct  interest  in  a  real  estate,  which  real  estate  was  not  included,  and  was  not 
meant  to  be  included,  in  the  conveyance.  The  plantation  conveyed  and  the  right 
over  the  canal  were  not  inseparably  connected.  The  right  over  the  [302]  canal 
could  not.  it  is  true,  be  enjoyed,  according  to  the  agreement,  except  by  the  owner  of 
the  plantation.  But  the  plantation  might  well  be  conveyed  and  enjoyed  without 
the  right  over  the  canal,  and  the  plantation  being  first  conveyed,  the  right  over  the 
canal  might  be  the  subject  of  a  separate  conveyance.  There  seems,  therefore,  to 
their  Lordships,  to  be  no  sufficient  reason  for  extending  the  words  of  the  transport 
beyond  their  ordinary  sense,  namely,  that  the  conveyance  thereby  made,  was  made 
in  consequence  of  the  articles  therein  referred  to.  A  conveyance  of  the  right  over 
the  canal,  mentioned  in  the  articles,  with  the  several  conditions  to  which  it  was 
to  be  subject,  might  have  required  a  distinct  instrument  containing  mutual 
_ements  by  the  owners  of  the  dominant  and  servient  tenements,  as  to  the 
expenses  of  repairs  and  other  matters. 

It  is  said  that  the  construction  which  we  have  adopted  gives  no  effect  to  these 
word-.  All  greeably  to  contract  of  sale  and  purchase."  But  this  is  not  quite  so: 
the  transport  is.  in  truth,  an  acknowledgment  before  the  Judge,  and  by  him  put 
upon  record,  of  an  agreement  previously  made  between  the  parties,  and  which  it 
appears  may  be  either  verbal  or  in  writing.  It  is.  therefore,  the  usual  practice  to 
refer  to  the  agreement. 

S  ondlv.  If,  however,  it  could  be  held  that  the  intention  of  the  parties  to 
include  in  the  transport  everything  which  is  included  in  the  agreement  is  sufficiently 
apparent,  the  question  would  still  remain  whether  effect  could  be  given  to  such 
intention  consistenly  with  the  rules  of  law  prevailing  in  the  Colony. 

The  law  provides  that  the  transfer  of  immovable  [303]  property  shall  only  be 
made  before  some  judicial  authority.  It  is.  in  fact,  a  judicial  act.  It  is  to  be 
collected  from  Mr.  Bulge's  Comm.  on  Col.  and  For.  Law.  p.  719  to  721,  that  the 
instrument  of  transport  must  contain  a  description  of  the  lands,  situation,  and 
boundaries.  That  when  it  is  acknowledged  it  is  entered  instanter  among  the  A.cts 
of  the  Court,  and  becomes  a  judicial  record.  That  a  grotte  or  copy  is  given  to 
the  parties,  and  that  the  production  of  this  instrument  affords  sufficient  proof  of 
the  title. 

Whatever  may  be  the  reasons  for  requiring  the  sanction  of  the  Court  to  the  sale, 
if  one  be,  as  6    _  _   -Ted  in  Van  Leeuwen  (B.  11.  cap.  7.  sec.  i  ),  to  prevent  parties  from 
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_•  deceived  in  the  1  _.  or  mortgaging  of  immovable  property,  and  if 

the  production  of  the  copy  of  transport  be  evidence  of  title,  it  should  seem  capable 
of  aro-unient.  that  in  order  to  prevent  fraud,  either  in  the  immediate  or  in  sub- 
sequent transactions,  the  description  of  the  property  sold  should  appear  upon  the 
self,  without  reference  to  any  other  document. 
\  '  authority,  however,  upon  the  point  was  cited  to  us  by  the  Counsel  on  either 
side,  and  their  Lordships,  therefore,  abstain  from  expressing  any  opinion  upon  it, 
:.£  their  judement  on  the  ground  already  stated.     It   is  not   without   regret 
that  their  Lordships  have  come  to  the  conclusion  at  which  they  have  arrived,  which 
probablv  disappoints  the  real  justice  of  the  case  between  th<  -      In  repoi 

their  opinion  to  Her  Hajest  will  recommend  that  the  decree  be  affirmed, 

without  w  sts 

The  view  which  they  have  taken  of  the  first  point  in  the  case  has  made  it  un- 
nee-. -•  their  Lordships  to  consider  the  otU    - 
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[304]     ON  APPEAL  FROM  THE  SUPREME  COURT  OF  THE  COLONY 

OF  VICTORIA. 

JAMES   M'EWAN    and   WILLIAM   KERR    THOMPSON,— Appellants;   RICHARD 
GUTHRTDGE,— Respondent  *  Feb.  2.  I860]. 

A    long  the  conditions  contained  in  a  policy  of  fire  insurance,  it  was  provided, 
that  the  policy  was  to  be  void,  if  at  any  time  there  was  more  than  5'^ 

g    -  of  sunpowder  on  the  insured  premist-  ss  specially  provided  for 

in  the  policy.     The  insured  premises  were  used  for  general  trade,  and  the 

ss  ired  sold,  among  other  things,  gunpowder,  but  no  special  insurance 
made  for  the  assured  having  more  than  56  lbs.  weight  of  gunpowder  on  the 
premises.     Held  that  the  condition  limiting  the  amount  of  gunpowder 
not  unreasonable,  and  was  not  discharged  by  th  I   -  lock  in 

trade  (including  hazardous)  in  the  policy. 

This  was  an  action  brought  by  the  Appellants  upon  two  policies  of  fire  insurance 
affected  by  them  with  the  Colonial  Insurance  Company,  against  the  Respondent,  the 
Chairman  of  that  Company.  The  Appellants  were  deai  -  _  z.eral  merchandize, 
including  gunpowder,  in  x.  i   Melbourne.     One  of  the  policies,  dated  the 

-    --    of   February.    1856.   was   as   follows: — "On   stock   in   trad  _      eral   mer- 

chandize, including  hazardous,  contained  in  a  detached  stone  building  situate  and 
being  No.  4.  Little  ColIin>  -  ocupied  by  the  Appellant,  and  insured 

E  £  3000."     The  other  policy,  dated  the  24th  of  February.  I85i 

-  :o  similar  terms,  for  the  sum  .  Upon  each  of  these  policies  were 
indorsed  the  following,  among  other  conditions: — Eighth.  "  That  every  policy  - 
[305]  be  void  if  there  shall  at  any  time  be  more  than  56  lbs.  weight  of  gunpowder 
on  the  pr                            -      .tally  provided  for  in  the  policy.'"     Tenth.  "That  the 
Company  shall  not  be  liable  for  any  loss  or  damage  by  tire,  happening  by  any  in- 

-  a,  foreign  enemy,  civil  commotion,  or  riot,  or  any  military  or  usurped  power 
whatever,  nor  by  explosion  of  gunpowder  kept  by  the  insured  upon  his  insured 

-   5,    nor   by    I  _-.    without    fire    arising   therefrom."     Fifteenth.    "That 

the   following  goods   shall   be  deemed   hazardous: — pitch,   resin,  tar.   flax,  hemp, 
spirits,  naphtha,  turpentine,  vitriol,  gunpowder,  lucifer  and  other  matches,  wax- 

Dt:  The  Rigl  •   H"U.  Lord  K  :i.  the  R;_    t  Hon.  the  Lord  Justice 

ght  Bruce.  Sir  Edward  Byan,  .aid  the  Bight  Hon.  Sir  John  Cole- 

ridg 
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lights,  >Dt » on  (in  large  quantities),  saltpetre,  tallow,  oil,  bay  and  straw,  and  other 
stock  and  goods  of  a  similar  description." 

The  premises  insured  were  destroyed  by  fire,  and  the  Company  having  refused 
to  pay.  on  ilio  ground  thai  the  Appellants  bad  more  than  56  lbs.  of  gunpowder  on 
their  premises  at  the  time  of  the  fire,  the  Appellants  brought  an  action  against 
the  Respondent.  The  declaration  contained  two  counts.  The  first  count  was  on 
the  policy,  dated  the  21st  of  February,  1856.  This  count  set  forth  the  policy  by 
which  the  Company  agreed  to  insure  the  Plainti ffs  from  lose  against  fire  on  property 
described  in  the  policy  as  "Muck  in  trade  of  general  merchandize,  including 
hazardous,  contained  in  a  detached  stone  building,  with  slate  roof  and  no  partitions, 
and  situate  and  being  No.  I.  Little  Collins  Street.  West,  occupied  l>y  the  Plaintiffs 
as  a  store,"  in  the  sum  of  £2000.  The  count  then  set  forth  the  conditions  endorsed 
on  the  policy;  the  material  ones  being  as  above  stated.  This  count,  besides  the 
usual  formal  averments,  alleged  a  total  loss  by  fire  of  the  subject-matter  of  the 
insurance,  [306]  and  complained  that  the  Defendant  had  not  made  good  that  hiss. 
The  second  count  was  on  the  policy,  dated  the  24th  of  February,  1857,  mi  the  same 
stock  in  trade,  and  in  the  same  terms,  and  subject  to  the  same  conditions  as  the  first 
policy.  The  Defendant  pleaded  one  plea  to  both  counts.  This  plea,  in  substance, 
alleged,  that  a  quantity  of  gunpowder  exceeding  in  weight  56  His.,  had  been  deposited 
on  the  premises  by  the  Plaintiffs  previously  to  the  happening  of  the  fire,  and  was 
upon  the  premises  at  the  time  of  the  happening  of  the  fire.  To  this  plea  the  Plain- 
tiffs replied.  The  replication  stated,  that  the  Plaintiffs  were  dealers  in  gunpowder, 
and  dealt  in  it  on  the  premises  described  in  the  policies  as  the  premises  in  which  the 
stock  in  trade  was  ;  that  the  Company  had  notice  of  that  fact  :  and  the  replication 
averred  that  the  stock  in  trade  of  a  dealer  in  gunpowder  usually  consisted  of  more 
than  56  lbs.  weight  of  gunpowder,  and  that  the  gunpowder  on  the  premises  was 
part  of  the  Plaintiff's  general  merchandize,  and  was  there  for  the  purpose  of  being 
sold  by  them  as  such  gunpowder  dealers.  To  this  replication  the  Defendant  de- 
murred :  and  the  Plaintiffs  joined  in  demurrer. 

The  judgment  of  the  Court  upon  the  demurrer  was  delivered  by  the  Chief 
Justice.  Sir  William  Stawell,  as  follows: — "We  are  of  opinion,  that  the  insurers, 
by  the  eighth  condition,  retained  to  themselves  the  power  of  refusing  to  allow  more 
than  fifty-six  pounds  of  gunpowder  being,  under  any  circumstances,  stored  on  the 
insured  premises  ;  and  that  this  power  might  be  exercised  without  reference  to  the 
fifteenth  condition.  No  inconsistency  results,  in  our  opinion,  from  this  construction. 
By  the  first  and  second  conditions,  the  insurers  protect  themselves  from  hazardous 
goods  [307]  being  stored  on  insured  premises,  without  their  knowledge  :  by  the 
fifteenth,  they  specify  what  are  hazardous  goods  ;  and  by  the  eighth,  they  determine 
what  quantity  of  gunpowder,  if  any,  although  insured  as  hazardous,  they  will  permit 
to  be  stored  in  excess  of  the  limited  amount.  We  are  unable  to  assent  to  the  pro- 
position contended  for  at  the  bar,  that,  as  '  hazardous  '  implies  '  gunpowder,'  in- 
suring hazardous  goods  amounts  to  obtaining  a  provision  in  compliance  with  the 
eighth  condition.  The  insuring  certain  goods  as  '  hazardous  '  determines  the  nature 
of  the  goods  within  the  meaning  of  the  policy  ;  but  the  merely  extending  an  in- 
surance of  general  merchandize,  by  paying  an  additional  premium,  so  as  to  include 
hazardous  goods,  does  not,  in  our  opinion,  amount  to  a  special  provision  in  a  policy  ; 
and  even  if  it  did,  the  insurance  does  not  purport  either  to  specify  or  sanction  the 
quantity  of  the  particular  prohibited  article  which  may  be  stored  on  the  premises. 
The  replication  affords,  in  our  opinion,  no  answer  whatever  to  the  plea,  and  dis- 
closes no  sufficient  ground  to  prevent  the  Defendant  from  availing  himself  of  the 
defence  pleaded.     The  demurrer  will,  therefore,  be  allowed." 

The  appeal  was  from  this  judgment. 

On  the  part  of  the  Appellants,  it  was  insisted,  that  the  judgment  was  erroneous, 
as  the  plea  was  bad,  and  the  replication  good,  for  the  following  reasons:  — 

First.  Because  the  eighth  condition,  limiting  the  amount  of  gunpowder  to  be 
allowed  on  premises  to  56  lbs.,  did  not  apply  to  cases  in  which  hazardous  goods  were 
specified  in  the  policy  as  the  subjects  of  insurance 

[308]  Second.  Because  the  eighth  condition  did  not  apply  to  policies  like  the 
policies  in  question;  effected  not  on  buildings,  but  on  stock  in  trade;  and 
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Third.  Because  the  Respondent  knew  the  nature  of  the  business  carried  on  by 
the  Appellants  at  the  time  of  effecting  the  policies  declared  upon. 

mdent  contended  that  the  judgment  was  correct,  by  reason:  — 

First,  that  the  undertaking  of  the  Company  contained  in  the  policies  was  con- 
ditional, the  condition  being  that  there  should  not  be  upon  the  premises  at  any 
time.  or.  at  all  events,  at  the  time  of  the  happening  of  the  fire,  more  than  56  lbs. 

_it  of  gunpowder  :  and 

S  ond.  that  inasmuch  as  it  was  admitted  on  the  record  that  more  than  56  lbs. 
weight  of  gunpowder  was  upon  the  premises  before  and  at  the  time  of  the  happening 
of  the  fire,  the  condition  of  the  Company's  undertaking  failed,  and  the  Company 
was  not  liable  on  the  policii  - 

Mr.  Bovill.  Q.C..  and  Mr.  Coleridge,  for  the  Appellants,  cited  the  cases  of 
Anderson  v.  Fitzgerald  (4  H.L.  I  -  I  7-lin.  Norman  v.  The  Anchor  Assurance 
(4  Com.  J.  -  Bargreave  v.  Smee  (6  Bingh.  '_ 

Mr.  Wilde,  Q.C.,  and  Mr.  T.  Jones,  for  the  Respondent,  were  not  called  on. 

The  RifrliT  Hon.  Lord  Kingsdown. — The  Appellants,  in  this  case,  are  general 
merchants.  [309]  trading,  among  other  things,  in  gunpowder  :  and  carrying  on 
their  trade  on  the  premises  stated  in  the  policies.  They  effected  policies  of  in- 
surance with  the  Colonial  Assurance  Company,  of  which  the  Respondent  is  the 
Chairman:  these  policies  were  on  their  general  merchandize,  with  an  express 
proviso  contained  in  the  terms  of  the  policies,  that  the  policies  should  lie  void  if 
thev  should  have  at  any  time  more  than  56  lbs.  weiarht  of  gunpowder  on  the  premises 
where  the  insured  goods  were  kept,  unless  specially  provided  for.  There  is  nothing 
unreasonable  in  this  provision,  and  if  the  Appellants  wished  to  keep  a  larger 
quantity,  they  ought  to  have  made  special  provisions  with  that  object.  This  they 
did  not  think  fit  to  do  :  and  their  Lordships  are  of  opinion,  that  the  Court  below  was 
quite  right  in  deciding  against  their  claim.  The  appeal  must  be  dismissed,  with 
sts 

[Mews'  Dig.  tit.  INSURANCE;  C.  Fiije  :  IV.  S.C.  S  W.R.  265,  cf.  Beacon  Life 

and  Life  Ass  ~    2, 1  Moo.  P.C.  (N.S.)  73 ;  Waters  v.  Mer* 

Louisville  In  -    7.   11   Peters  (U.S      - 


[310]  IN  RE  MARKWICK'S     PATENT*  [Feb.   3,  i-60]. 

To  entitle  a  Patentee,  or  his  assignee,  to  an  extension  of  the  term  of  Letters 
Patent,  the  Petitioner  must  establish  three  things:  First,  the  merit  of  the 
invention:  secondly,  that  the  parties  interested  had  done  all  in  their  power 
bring  the  invention  into  public  use  and  to  turn  it  to  advantage:  and, 
thirdly,  that  from  circumstances  beyond  their  control,  they  have  been  unable 
to  obtain  adequate  remuneration. 

An   extension   granted  to  the   assignee,   upon  condition  of  an   annuity  1 
-     ured  to  the  Patentee. 

The  a  •   produced  at  the  hearing  were  unsatisfactory,  owing  to  th 

production  of  the  books.  The  Judicial  Committee  in  recommending  a  pro- 
longation  of  the  term  of  the  Letters  Patent,  directed  a  proper  account  of  the 
profits  and  losses  of  the  Patent,  to  be  verified  by  affidavit,  with  an  explanation 
accounting  for  the  non-production  of  the  books,  to  be  laid  before  the  Auorney- 
■ral.  subject  to  which  they  extended  the  term. 

This  was  a  petition  by  Whitehead  and  others,  t!  the  Patentee,  for 

a  prol  of  the  term  of  Lei  ut  granted  to  the  Patentee.     The  applica- 

tion was  made  with  the  concurrence  of  the  Patentee. 


*  Present  :   The  Riirht  Hon.  Lord  Kingsdown,  the  Right  Hon.  the  Lord  Justice 
,t   Bruce,  the  Right  Hon.  the  Lord  Justice  Turner,  and  the  Ritrht  Hon.  Sir 
John  Taylor  Coleri 
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The  patenl  was  granted  for  the  manufacture  of  an  art  Lcle  called  "  spongiopilii 
and  its  use  for  "  epithems,"  or  applications  in  the  natur<  of  blisters  or  poul 
The  article  consisted  of  a  thin  sheet  of  vulcanised  india-rubber,  coated  \\  ith  a  Layer 
either  of  sponge  or  fibrous  texture,  or  of  sponge  and  fibrous  texture  mixed,  according 
as  it  was  intended  to  be  used  for  fomentations,  or  for  blisters,  or  simply  for  pro 
ducing  warmth  to  the  skin.  The  india-rubber  covering  prevented  the  moisture 
escaping;  bu1  where  it  was  desired  to  allow  the  perspiration  to  pass  freely,  minute 
boles  were  perforated  for  thai  purpose.     One  of  the  merits  of  the  invention  was  the 

great     saving    effected    by    its    use,    especially    in     Hospitals    m-    families    where    such 

applications  were  frequently  required;   for  [311]  the  original  cos!  ol  a  sufficiently 
piece  of  this  substance  was  stated  to  be  only  one  fourth  of  (he  cost  of  a  1  in  seed 
pun  It  ice,  as  it  was  1  apable  of  being  applied  many  times  withoul  deterioral  ion. 

The  patenl  was  originally  taken  oul  in  May.  L846,  by  the  Patentee,  Markwick, 
who  made  arrangements  with  his  son.  Dr.  Markwick,  for  its  manufacture  and  sale: 
and  it  wag  alleged,  that  in  the  various  improvements  which  were,  from  time  to  time, 
effected  in  the  manufacture,  they  had  expended  between  them  not  less  than  £4000. 
In  the  year  1851,  Markwick  granted  an  exclusive  licence  to  his  son  to  make  the 
article;  sold  him  his  business,  and  handed  over  to  him  his  books.  Dr.  Markwick 
made  arrangements  with  Messrs.  Kirkman  and  Brown  for  its  manufacture.  Kirk- 
man  and  Brown  soon  after  this  stopped  payment,  and  heavy  liabilities  having  been 
incurred  by  Dr.  Markwick  in  connection  with  the  patent,  he  became  Bankrupt, 
when  his  books  were  taken  from  him  by  the  Bankruptcy  Court,  which  he  never  got 
back.  He  afterwards  repurchased  his  exclusive  licence  from  the  assignees,  and 
made  fresh  arrangements  with  a  Mr.  Frimbey  for  the  manufacture.  The  manu- 
facture was  conducted  bv  Frimbey,  with  some  success,  until  L858,  when  Frimbey 
died,  and  Dr.  Markwick  was  forced  to  look  out  for  some  other  parties  to  undertake 
the  manufacture,  and,  in  conjunction  with  his  father,  entered  into  an  agreement 
with  Whitehead,  the  proprietor  of  an  extensive  felt  and  india-rubber  manufactory. 
for  the  assignment  of  the  patent  to  him  for  a  sum  of  £350.  The  patent  rights 
afterwards  became  vested  in  Whitehead  and  others,  the  Petitioners,  who  had  promised 
that  in  the  event  of  the  extension  being  granted  they  would  grant  the  Patentee  an 
annuity  [312]  during  its  continuance.  The  petition  further  alleged,  that  although 
large  sums  had  been  spent  by  the  Patentee  and  his  assignees  in  the  manufacture, 
yet  from  the  causes  above-mentioned,  the  sale  had  not  yet  repaid  the  outlay,  and  that 
in  the  event  of  the  patent  ceasing,  there  was  a  probability  of  the  invention  falling 
into  disuse;  but  that  there  was  at  the  present  time  every  probability  of  increased 
sales,  and  in  the  event  of  an  extension  of  the  patent  that  considerable  profits  would 
be  realised. 

There  was  no  opposition. 

The  merit  of  the  invention  was  proved,  as  well  as  the  great  saving  affected  bv  its 
use.  This  circumstance  had,  however,  according  to  the  evidence  of  the  Patentee, 
been  one  of  the  greatest  obstacles  to  the  successful  introduction  of  the  article  into 
domestic  use:  as  the  apothecaries  and  chemists  discouraged  its  use  on  account  of 
the  small  profit  they  derived  from  its  sale,  and  the  diminution  in  the  sale  of  linseed 
ami  such  materials  which  they  anticipated  would  be  occasioned  by  its  general  use. 
It  was.  however,  shown  to  be  in  constant  use  in  most  of  the  Hospitals,  as  much  for 
its  economy  as  for  its  utility.  With  respect  to  the  question  of  profits,  it  was 
endeavoured  to  be  shown  by  production  of  certain  books  of  account  that  the 
manufacture  had  in  fact  been  conducted  at  a  loss.  A  difficulty,  however,  arose  from 
the  fact  of  Dr.  Markwick's  books  having  been  taken  possession  of  by  the  Court  of 
Bankruptcy  at  the  time  of  his  failure.  The  Clerk  of  the  Official  assignee  was 
examined,  and  proved  the  receipt  of  the  books,  and  their  loss,  they  having  been,  it 
was  supposed,  destroyed  as  waste  paper  by  the  officers  of  that  Court,  since  no  tidings 
could  be  obtained  of  them. 

[313]  Mr.  Bovill,  Q.C.,  and  Mr.  Aston,  for  the  Petitioners. 

The  Attorney-General  (Sir  Richard  Bethell).  on  behalf  of  the  Crown. — Objected 
in  the  first  place  to  the  unsatisfactory  nature  of  the  accounts,  and  also  referred  to 
Statutes,  5th  and  6th  Will.  IV..  sec.  83;  and  7th  and  8th  Vict.,  c.  69,  submitting, 
whether  an  extension  could  be  granted  to  the  assignees. 
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The  Ri«»ht  Hun.  Lord  Kingsdown. — In  applications  of  this  nature,  the  principal 
facts  which  their  Lordships  require  to  be  established  are.  that  the  Petitioner  is 
bound  to  prove  three  points:  first,  the  merits  of  the  invention:  secondly,  that  the 
party  interested  has  done  all  in  his  power  to  bring  out  the  invention,  and  to  turn 
it  to  advantage:  and  thirdly,  that  owing  to  circumstances  beyond  his  control,  he  has 
been  unable  to  obtain  an  adequate  remuneration.  These  points  have  been  satis- 
factorily  made  out  by  the  Petitioners  in  this  application,  except  as  to  the  non- 
production  of  the  book-  of  account,  of  which  some  better  explanation  must  be  given. 
The  S  5th  and  6th  Will.  IV..  c.  83,  and  7th  and  Mi  Vict.,  c.  69.  allow  an 

extension  to  be  granted  to  an  assignee,  as  well  as  to  the  Patentee:  but  as  the  obj-it 
in  granting  the  patent  was  to  reward  the  inventor  for  the  benefit  conferred  on  the 
public  by       -       -    ivery,  their  Lordships  generally  require  some  advam.  _ 
stiuvfi!  to  the  inventor  in  the  event  of  an  extension  being  granted  to  th  >  assigl 
h.  n   1;   ..-•"-  Patent  (2  Moore's  P.C.  Cas        '  •  sham  v.  Ru-sseU,  1  H.  L. 

I     -   •      -7  i.  as  has  been  arranged  in  this  instance. 

[314]  A  proper  account  of  the  profits  and  losses  of  the  Patent,  verified  by 
affidavit,  must  be  made  out  and  sent  to  the  Attorney-General,  with  a  satisfacto-y 
explanation  accoui        l  the  non-production  of  the  books,  subject  to  whiih  their 

Lordships  will  recommend  an  extension  of  the  Patent  for  five  years. 

The  accounts  were  afterwards  furnished  to  the  Attorney-General,  and  approver1 
of  by  him. 

[Mews'  l>ii_'.  tit.  PATENT.  F.  Confirmation,  etc..  2.  Reneuvl  mid  Extension,  \.  b.  d. 

S.C    -  W.R.  333.     As  to  loss  of  books  cf.  Hutchinson's  Patent,  1861,  14  Moo 

364;  Adair's  Patent.  1881,  6  A.C.   176:  Tate*  and  Kdlett's  Patent.  1887, 

12  A.C.  147.     As  to  extension  generally  see  now  >.  25  of  the  Patents  Ac- 

(46  and  47  Vict.,  c.  57)  and  Privy  Council  Rules  1897  (Stat.  R.  and  0.  1899,  p. 


ON  APPEAL  FROM  THE  COURT  OF  THE  COMMISSIONERS  FOR  SALE  I  >F 
INCUMBERED  ESTATES  IX  THE  WEST  INDIES  (appointed  by  Statute, 
17th  and  ISth  Vict.,  c.  117). 

JOHN  FRASER,— Appellant;  SOPHIA   BURGESS,— Respondent  *  [Feb.  7.   I; 

Examination  of  the  authorities  relating  to  the  doctrine  of  lien  of  a  consignee  of 

a  West  Indian  estate  on  the  corpus  of  the  estate  [13  Moo.  P.C.  344]. 
The  difference  between  the  case  of  a  consignee  and  the  manager  of  a  West  Indian 

state  with  respect  to  such  lieu  considered  [13  Moo.  P.C.  348} 
A  manager  of  a  West  Indian  estate  appointed  by  the  owner  oi  the  estate,  has  no 
lien  upon  the  estate  for  advances  made  bv  him   for  the  cultivation  of  the 
-  ate  [13  Mo,..  P.C.  343]. 
When  a  trustee  is  in      iss  ss  on  and  management  of  a  West  Indian  estate,  on 
behalf  of  all  parties  interested  therein,  and  employs  a  manager,  such  man 

-   in  the  same  position  as  the  trustee,  and  is  entitled  to  W  reimbursed 
his  and  adv;'  the  trust  estate  [13  Moo.  P.C.  344]. 

So,   if  the  Court   of  Chancery  ta^.  of  the  '-state  and   appoints 

manager  and  receiver,  who  is  presumed  to  act  for  the  lvnefit  of  all  pai 

t  is  entitled  to  the  same  remedv  against  the  -  a  trustee 

would  have  [13  Moi       '  I 

When  thi  | i   has  been  held  by  the  attorney  and  manager  of  the  mortgas 

if  the  mortgagees  ognized  the  possession  of  the  manager  that  he 

can  be  considered  as  acting  on  their  behalf  and  for  their  benefit,  the  s 

*  Present:  The  Right  Hon.  Lord  Kingsdown,  the  Right  Hon.  the  Lord  Justice 
ELnighl  Bruce,  the  Right  Hon.  the  Lord  Justice  Turner,  and  the  Right  Hon.  sir  Jol  :• 
Tavlor  Coleridj 

118 


KKASKi:    V.    BURGESS      1^60]  XIII  MOORE,  315 

cone  follows,  as  regards  their  interests,  as  if  the  manager  had  ! 

pointed  under  the  authority  of  the  dun  of  Chancery  [13  Moo.  P  I 
Appeal  i"  the  Queen  in  Council  allowed  under  the  Statute,  17th  and  18th  Vict., 

c.   117.  sec  65,  by  the  Chief  (' missioner  of  the  Wesl    Indian  encumbered 

esta  prescribed  terms  [13  Moo.  I'1 

(  os  -  of  appeal,  including  those  incurred  before  the  Commissioners  of  the  V 

Indian  encumbered  estates,  allowed  to  a  successful  Appellant,  and  directed 

in  be  added  to  the  amount  of  his  claim  for  principal  and  interest  [13  Moo. 

1M 
Scott  v.  Nesbiti  (1!   Ves.    138)  examined,  and  the  report  of  that  ease  considered 

very  imperfect  [13  Moo.  P.C.  346]. 

The  question  raised  in  this  appeal  was,  whether  the  Appellant  had  a  lien  on  the 
purchase-money  of  [315]  the  Amos  Vale  estate  in  the  Island  of  St.  Vincent,  which 
had  been  sold  by  the  Commissioners  under  the  provisions  of  the  West  Indian 
incumbered  estates  Acts.  17th  and  L8th  Vict.,  c.  117.  The  Appellant  was  the 
executor  of  Grant,  a   former  manager  of  thai  nd  claimed  to   he  paid  the 

balance  due  to  Grant,  as  such  manager,  out  of  the  proceeds  of  the  sale  of  the  estate. 
The  Respondent  was  entitled  to  a  portion  charged  on  the  estate,  and  opposed  this 
claim  on  behal  self  and  other  parties  interes 

A  joint  case  was  agreed  to  by  the  parties,  with  the  sanction  of  the  Chief  Com- 
missioner, which,  in  substance,  set  out  these  f. 

Samuel  Greatheed,  being  tenant  in  fee  simple  of  an  undivided  moiety  :>i  'he 
A  i  ..v  Vale  estate,  by  settlement  made  in  the  year  1797.  previous  to  his  marriage 
with  his  second  wife.  Sophia  Greatheed,  deceased,  charged  such  moiety  with  the 
payment  to  her  of  a  jointure  annuity  of  £600  during  her  life,  in  case  she  should 
survive  him.  Samuel  Greatheed.  was  also  tenant  in  fee  simple  f  oi)3  undivided 
moiety  of  that  estate,  subject  to  the  jointure  annuity,  and  [316]  being  t  iihcr  tenant 
in  tail  of.  or  having  a  power  of  appointment  over,  the  other  undivided  moiety  of 
the  same  estate,  which  last-mentioned  moiety  formerly  belonged  to  one  Croi  ke, 
Samuel  Greatheed,  by  his  Will,  dated  May  the  26th,  1823,  charged  die  entirety  of 
the  estate  with  the  sum  of  £24.000.  for  the  portions  of  his  three  younger  children  ; 
namely,  his  son,  John  Greatheed,  and  his  two  daughters,  Mary  and  .Sophia,  vrho 
were  then  both  spinsters,  equally  to  be  divided  between  them,  and  the  portions  of 
his  two  daughters  to  be  held  on  separate  trusts  for  the  separate  use  and  benefit  of 
them  during  their  lives  respectively,  and  after  their  decease,  for  their  issue,  re- 
spectively :  and  subject  and  charged  as  aforesaid,  the  Testator  devised  and  appointed 
the  entirety  of  the  estate,  and  the  stock  and  effects  thereof,  to  the  use  of  his  eldest, 
or  such  other  son  as  should  first  attain  the  age  of  twenty-one  years,  and  the  heirs 
of  his  bodv  :  and  the  Testator  appointed  his  two  sons.  Samuel  Greatheed  and  John 
Greatheed.  trustees  of  his  estates  and  executors  of  his  Will. 

The  Testator  died  on  the  10th  of  July.  1829,  without  having  revoked  or  altered 
his  Will,  so  far  as  above  stated  :  leaving  Sophia  Greatheed  his  widow.  Samuel  (Great- 
heed, his  eldest  son.  and  heir-at-law,  and  three  younger  children,  him  surviving. 

Samuel  Greatheed.  the  son,  attained  the  age  of  twenty-one  yeais.  and  in  the  year 
1830  barred  his  estatt  tail  in  the  entirety  of  the  Arnos  Vale  estate  and  ali  le- 
mainders  thereupon  expectant  or  dependi    _ 

John  Greatheed.  in  the  year  1833,  tiled  a  bill  in  the  Court  of  Chancery  in  E  s 
land  against  Samuel  Greatheed  the  son,  Barnard  Trollope  and  Mary  his  1*317]  wife, 
formerly  Mary  (Greatheed.  spinster.  Emily  Mary  Worsop  Trollope.  daughter  of 
Barnard  and  Mary  Trollope.  Sophia  Greatheed  the  daughter,  and  Sophia  Greatheed 
the  widow,  and  thereby,  after  charging  that  the  Defendant.  Samuel  Greatheed 
the  son.  alleged  that  the  Testator  was  tenant  in  tail  only  of  the  moiety  secondly 
before  mentioned  of  the  Arnos  Vale  estate,  and  had  no  power  to  charge  the  same, 
and  that  he.  Samuel  Greatheed  the  son.  was  then  tenant  in  tail  of  the  same  moiety 
by  a  title  paramount  to  the  Will,  prayed  that  the  Will  of  the  Testator.  Samuel  Great- 
heed, might  be  established,  and  the  trusts  thereof  performed  and  carried  into  execu- 
tion under  the  directions  of  the  Court,  the  Plaintiff  beinjj;  ready  and  willing  and 
thereby  offering  to  do  all  proper  and  necessary  acts  on  his  part  for  accomplishing 
such  purpose:  and  especially  that  all  proper  directions  might  be  siven  by  the  Court 
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touching  the  ri    -     s        •!  payment  of  the  sum  :;d  the  interest  thereof, 

and  that  the  right  and  interest  of  all  parties  in  the  same  might  be  settled  and  de- 
clared by  the  Court,  and  thai  -  at  might  bi  taken  of  what  was 
due  and  owing  for  principal  and  interest  in  respect  of  the  sum  of  £24,000;  and  in 
t  should  appear  that  the  Defendant.  Samuel  Greatheed.  was  actually  tenant  in 
tail  of  the  aforesaid  undivided  moiety  formerly  beli  _  _  I  of  the  planta- 
tion and  estate  called  .'  le,  then  that  he  might  be  compelled  by  the  Court 
t  whether  he  would  take  the  same  as  tenant  in  tail  as  aforesaid  in  opposition 
to  the  Will  S  iel  Greatheed.  or  whether  he  would  take  the  same  under  the  Will, 
and  if  he  should  elect  to  take  under  the  Will,  then  that  an  account  might  be  taken 
of  the  rents  and  profits  of  [318]  all  I  -  Vale  estate  possessed  or  received  by 
or  by  order  or  for  the  use  of  him  the  Defendant.  Samuel  Greatheed.  and  of  Im- 
plication thereof,  and  that  the  same  might,  after  the  paying  and  keeping  down  from 
to  time  the  aforesaid  jointure  oi  £  year  to  the  Defendant,  Sophia  Great- 
heed. the  widow,  and  the  interest  of  the  sum  i  \  i  10,  be  paid  or  applied  in  or 
towards  payment  or  liquidation  of  the  principal  sum  of  £24,000,  and  that  the 
ie  of  such  principal  ™m  might  be  forthwith  raised  and  paid  in  such  manner 
as  the  Court  might  think  proper  to  direct,  and  particularly  by  mortgage  or  sale  of 
-  v  of  a  competent  part  thereof,  if  the  same  should  seem  proper 
to  the  Court,  and  in  such  case  that  all  proper  parties  might  join  in  such  sale  or 
mortgage,  and  that  the  said  Defendant.  Samuel  Greatheed.  might  be  compelled  to 
do  all  proper  and  necessary  acts  for  effectuating  the  same,  and  especially  by  suffer- 
ing a  common  recovery,  or  otherwise  effectually  barring  any  estate  tail  which  he 
_  *  have  in  the  sai<  or  any  part  thereof:  but  in  case  the  Defendant. 
Samuel  Greatheed.  should  elect  to  take  the  last-mentioned  moiety  of  the  plantation 
and  estate  against  the  Will  of  his  late  father,  and  as  such  tenant  in  tail  as  aforesaid, 
then  that  the  sum  -  -  ight  be  forthwith  raised  and  paid  by  mortgage  cr 
sale,  if  the  Court  should  think  proper  to  direct  such  e  -  or  sale. 
not  only  of  the  other  moiety  of  the  plantation  and  estate,  but  also  of  a  certain 
estate  in  England  of  the  Testator,  called  Landford  Lodge,  and  the  other  e-T.-te-  of 
the  Testator,  in  Langford,  and  devised  to  the  Defendant  by  the  Will  of  his  late 
father,  or  a  competent  part  thereof:  and  that  the  Defendant.  Samuel  Greatheed, 
and  all  [319]  other  proper  and  necessary  parties,  might  be  directed  to  join  ii.  - 
mort_  _  -ale.  and  to  do  all  other  proper  and  necessary  acts  fur  giri  _ 
thereto,  and  that  one  or  more  proper  per-  _  ii  be  appointed  by  the  Court  to  le 
the  manager  or  manager-.            _                     •  s        -■  of  the  plantation.  Amos  Vale. 

The  Defendant.  Samuel  Greatheed.  by  his  answer  stated  that  he  believed  that 
the  Testator  was  tenant  in  tail  only  of  that  moiety  of  Arnos  Vale  estate  which  for- 
merly belonged  to  Crooke,  and  had  no  power  to  charge  the  sum  with  the  sum  of 
100,  but  that  he.  the  Defendant,  had.  by  due  form^pf  law,  according  to  the 
custom  of  the  island  of  St.  Vincent,  barred  tb  tail  which  he  claimed  in  the 

moiety  by  a  title  paramount  to  the  Will,  and  had  acquired  the  fee  simple  thereof. 
and  if  compellable  in  equity  to  elect  to  take  under  or  against  the  Will  of  his  late 
father  elected  to  take  under  sueh  Will. 

By  a  decree,  dated  thi  ember,  1833,  it  was  declared  that  the  Will  of 

heed,   ought   to   be   established,   and   the  trusts   t! 
•rmed,  and  the  Defend.         -        iel  Greatheed,  electing  to  take  under  the  Will, 
it  was  declared  that  the  entirety  of  the  Arnos  Vah      -  •  ibject  to  the  jointure  of 

lant,  Sophia  Greatheed  the  elder,  of  £600  per  annum,  charged  upoi 

i  the  charges  to  be  raised  and  paid  thereout  by  the  Will 
of  tj.  :   and  i-         -  lared  that  the       -"-     f  the  suit  were  also  a  charge 

on  the  entirety  of  th<  I    I  jointure,  and  the  same  wi  ■ 

jly  :  and  -  -   tnuel  Greatheed,  giving  security  to  the  [320] 

-faction  of  the  V  whom  the  cai  -         -    eferred,  i  <  such  acc< 

for  the  surpln-  -    ind  profit*  in  the  10th  of  July,  1832,  after 

keeping  down  the  annuity  and  the  interest  of  the  charges,  and  to  -    erable  for 

what  might   lie  found  due  upon   such  account   when   required  by  the  Court,  it  was 

red  that  he  should  continue  on  of  the  estate  and  of  the  rents  and  pi 

then 

Pursuant  to  this  decree.  Samuel  Greatheed  carried  in  before  the  Master  to  whom 
the  cause  was  referred,  certain  proposals  for  the  security  to  lie  given  by  him  to 
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< 

come  to  an  account  for  the  surplus  rents  and  profits  of  the  Amos  Vale     - 
directed  by  the  decree,  but  such  security  was  not  completed,  and  upon  that  Defend- 
-  undertaking  duly  to  provide  for  and  pay  without  delay  a  large  portion  of  the 
sum  ■      -  -  1  the  Arnos  Vale  estate  being  then  considered  a  sufficient  security 

fur  the  balance  of  that  sum.  the  Plaintiff  and  the  other  parties  interested  therein 
asrreed  t.-  suspend  the  immediate  prosecution  of  the  decree,  and  no  proceedings  were 
had. 

In  the  month  of  July.   1837 .  the   present    Respondent,   Sophia   tireatheed.  the 
daughter,  intermarried  with  the  Rev.  Richard 

On  the  16th  of  December,  S  uheed.  the  son.  executed  a  power  of 

which  was  recorded  in  the  office  of  t       3         tary  of  tho  Island  of  St.  Vin- 

*  hieh  it  -••  ed  to  be  paid  to  Grant,  by  Samuel  Greatheed.  the 

son.  .a  salarv  of  £300  a  year  for  hi-   •  -      •   -ueh  attorney  and  manager,  and 

such  salary  was  a    1  by  Grant  in  his  accounts  with  t  and  allowed. 

[321]  In  pursuance  of  this  undertaking  on  the  part  of  Samuel  Greatheed.  the 
son.  various  -urns  amounting  in  the  whole  to  i  718  Os.  7d-  (in  addition  to  a  sum 
.  '  -  Is.  2d.,  which,  after  deducting  expenses,  was  received  from  the  money 
allotted  in  respect  of  the  Arnos  Vale  estate  in  compensation  for  manumitted  slaves 
under  the  Statute.  3rd  and  4th  Will.  IV..  c.  73)  were  invested  in  the  purchas 
,  _  6d.  £3  per  cent.  Con.  Bank  annuities,  and  of  the  same  annui- 

part  -  -  rain  sold,  and  the  proceeds  thereof  paid  to  John  Greatheed  in  part 
satisfaction  >•!  his  share  in  the  sum  ■      £2  ad  the  residue  thereof,  amouat- 

-4.736  12s.   lOd.  Bank  am.  1  standing  in  the  names  of  Samuel 

Greatheed.  the  son.  and  John  Lettsom  Ell:  "  •  by  an  indenture  dated  November 
the  30th.  1^43.  made  between  Samuel  Greatheed,  the  son,  of  the  first  part:  John 
Greatheed  of  the  second  part :  Barnard  Trollope  and  Mary,  his  wife,  Richard  Bur- 
g  -  nd  the  Respondent.  Sophia  Burgess,  his  wife,  of  the  third  pan:  and  Samuel 
Greatheed.  the  son,  and  John  Lensom  Elliott,  of  the  fourth  part:  declared  to  be 
held  in  ti  -imuel  Greatheed.  the  son.  and  John  Lensom  Elliott,  as  to  two 

several  parts  thereof,  each  amounting  to  -      (7  5s.  6d.,  Bank  annuities,  upon  such 
.1  of  the  Testator  were  declared  concerning  the  respective  shares 
lary  Trollope  and  Sophia  Burgess  in  the  sum  of    £2  .  and  as  to   £      52 

annuities,  the  residue  of  the  annuities  in  trust  for  John  Greatheed, 
si   .\tors,  and  ass:.    - 
Aft       such  pavnient  and  appropriation  there  still  remained  unpaid  and  un- 
.  led  for  the  sum  of    -  12s.  9d.  in  respect  of  each  one-third  share  [322]  of 

:.d  a  sum  of  £4146  5s.  lid.,  part  of  the  sum  of  £14.736 
12s.  lOd.  Bank  annuities,  was  afterwards  applied,  under  an  order  made  in  the  cause 
dated  the  14th  of  July.        - .      :.  payment  of  arrears  due  to  Sophia  Greatheed  in 
xt  of  her  annuity  of  £600  a  year,  whereby  the  amount  remaining  due  in  re- 
spect i  .  onsiderably  increased,  and  there  was  a  sum  exceed- 
--    "       now  due  in  it-             rieof. 

itheed,  the  son,  by  an  Indenture,  dated  tL    22nd  -^3,  mort- 

gaged the  .  -ate  to  Richard  Davis  and  Thomas  Boddinsrton,  the  then  sur- 

viving n>.  -     ;  the  partnership  or  firm  of  Davis  and  Boddingto:  re  to 

-  and  Boddington  the  repayment  of  the  sum  of  £5261  15s.  5d.  and  all  such 
further  sums  as  should  thereafter  become  due  to  them  from  Samuel  Greatheed,  the 
son.  on  the  balance  of  his  account  current,  not  exceeding  in  the  whole  the  principal 
sum  •       -  ^aniuel  Greatheed.  the  son.  by  such  :         _    a     covenanted  to 

.  pay  the  sum  of  £5261  15s.  5d.,  and  all  such  further  sums  as  afores  _-ther  with 

interest  thereon,  and  also  to  consign  to  that  firm  the  produce  of  the  estate. 

Or.  •       28th  of  November.  1645.  John  Greatheed  filed  a  supplemental  bill 
Samuel  Greatheed.  the  son  :  John  Lettsom  Elliott.  Barnard  Trollope.  and  Mary,  his 
wife  :   Emily  Mary  W<  .  -  .ope  and  Sophia  Greatheed.  widow  :  the  Reverend 

Richard   Bursess.   and    the    Respond     t,  S  _  bis   wife :    and   Sophia 

Louisa  Burgess,  Isabella  Mary  Burgess  Stephen  Burgess,  < 

Barbara  Burgess,  children  of  Richard  and  Sophia  Burg     - 
and  Richard  Davis  and  Thomas  Boddington  :  and  the  bill  prayed  that  the  Plaintiff 
might  [323]  have  the  benefit  of  the  suit  and  of  the  decree  made  therein,  as     s 
all  ti.  -  "o  the  supplemental  bill,  and  that  the  decree  might  be  prosecuted 
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and  carried  into  effect  accordingly,  so  far  as  might  be  necessary,  and  that  the  trusts 
of  the  Indenture  of  the  30th  of  "November.  lj-i:5.  might  be  carried  into  execution 
bv  and  under  the  direction  of  the  Court  so  far  as  might  be  necessary,  and  that  at  :11 
events  the  Defends:  ts,  S  I  .reatheed  and  Elliott,  might  be  directed  t 

said  sum  of  £1382  Is  I  t.  (  nuities,  to  the  P 

or  otherwise  to  sell  the  same  and  pay  the  proceeds  thereof  to  the  Pla: 
the  Plaintiff  might  have,  as  against  all  the  Defendants  thereto.  - 
to  the  raising  and  payment  of  the  sum  of    -  -  or  such  part  thereof  as  h;. 

been  thitherto  paid  or  effectually  provided  for.  or  at  all  events  the  Plaintiffs  share 
there  -        5  prayed  by  his  said  original  bill,  and  especially  that  proper  pc:  - 

_    -  be  appointed  bv  the  Court  to  be  respectively  manager  or  managers  and 

a  of  1       .-.   aos  Vale  estate,  and  that  all  proper  direct: 
2     en  and  orders  made  for  effectuating  the  purp  ses  i  said. 

Upon  a  motion  made  in  the  original  and  supplemental  suits,  the  Master  of 
Rolls,  on  the  20th  of  July.  1846.  ordered  that  Robert  Tippler  be  at  liberty  to  pay 
to  the  Defendants.  Davis  and  Boddington,  the  principal  sum  of  £1717   lis.   7d.. 

E    '-ier  with  interest  thereon,  at  the  rate  of  £5  per  cent,   per  annum,  from  th 
of  May,   1846,  up  to  the  time  of  payment,  together,  also,  with  the  total  amount  of 
their  costs,  charges,  and  ev       •   •      roperly  incurred,  and  to  be  incurred,  ii 
about  this   suit,   and  their  moi"_    a      -     urity.    and   in    relation   thereto,    and   the 
transfer  thereof  respectively  :  [324]  and  it  is  ordered,  that  the  Defendants.  Davis  and 
Boddinsrton.  on  such  payment  being  made  to  them  by  Tippler,  was  to  deliver  up  to 
him  the  Indenture  of  mortgage  of  the  22nd  of  June.  1843,  together  with  such  (if 
other  deeds  and  writings  relating  to  the  title  to  the  plantation  and  estate  as  might 
their  or  either  of  their       ssess  power  :   and  also,  it  was  ordered  that  they 

should  execute  a  proper  deed  for  transferrin?  the  mortgage  security  and  the  prin- 
cipal moneys  and  interest  secured  thereby  ler  :  and  it  was  ordered,  that  the 
Defendant.  Samuel  Greatheed.  should  join  in  executing  the  deed  or  deeds  :  ai 

-  rurther  ordered,  that  the  same  be  made  as  a  secui 
amount  which  he  should  so  pay  to  the  Defendants.  Davis  and  gton,  with 

inter-  of  £i  t.  per  annum,  from  the  time  of  such  pay- 

the  amount  of  the  costs  a    •      ad  expei  -   -  erly  to  be 

incurred  bv  Tippler,  in  and  about  the  preparation  and  execution  of  th 
deeds  (the  amount  of  which  costs,  charges,  and  expenses  Tippler  being  willi:  _ 
advu:  _   :her  with  interest  thereon,  at  the  rat-  -  !      er  cent,  from  the  d 

the  date  of  the  deed  or  deeds  :  and  it  was  ordered  that  such  deed  or  dee    • 
settled  by  (  -er  in  rotation,  in  case  the  parties  differed  about  t  -    :   and 

on  the  due  execution  of  the  deed  or  deeds,  it  was  ordered  that  the  bill  in  the  second- 
mentioned  caus  e  Defendants,  Davis  and  Bodding 
the   Defendant.   Samuel   Greatheed.   undertaking'   to   execute  the   deed  or   dee    - 
Tippler,  and  undertaking  in  the  meantime,  and  until  the  deed  or  deeds  should  be 
duly  executed,  to  employ  the  1'                 5,  Davis     ;id  Bodd:-  _  -         sig       - 
the  plantation,  upon  the  usual  terms,  and  [325]  undertaking,  from  and  after  the 
ition  of  the  deed  or  deeds,  to  employ  Tippler  as  th             a           f  such  produce, 
and  ■                          i  produce,  or  cause  the  same  to  be  consigned,  to  Tippler  accord- 

t,  the  tht 
state  in  the  Island  of  S  iered 

should  continue  in  t    ssess  the  planta- 

tion mtil  the  further  order  of  the  Court  :   and  that  the      sts  of  all  ] 

of  the  applies  the  Defendants,  Davis  and  which 

were  before  provided  for.  were  to  I        -       sts  in  these  causes:  and  that  the  rest 
ild  stand  over,  and  any  of  the  parties  to  l>e  at  liberty  to  apply  to 
1  ere  should  be  • 

arried  into  execution,  and  i  proceedings  were  ever 

had  in  the  can--.     Grant  continued  to  act  as  manag 

culti  the  plar  ncurrence  of  the  incumbrancers  and  the 

other  parties  interested  in  the  estate. 

lied  on  the  4th  of  April.    1*47.   intestate  as 

and  heir- 
at-law.  him  survive  _ 
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Grant  continued  manager  of  the  Arnos  Vale  estate  Till  his  death,  which  evenl 
happened  in    18  l'.'. 

In  the  year  1850,  Thomas  Chapman  became  the  consignee  of  the  Amos  Vale 
.  and  continued  to  act  as  such  until  some  time  in  the  year  1855. 

The  Lrnos  Vale  estate  was  sold,  under  an  Order  of  the  Commissioners  on  the 
80th  of  March,  1858,  for  the  Bum  of  £10,050,  which  Bum  was  insufficient  to  pay  all 
the  charges  ami  incumbrances  upon  the  estate  in  full. 

[326]  The  Appellant,  as  the  surviving  executor  of  Grant,  in  June,  L859,  tiled  a 
claim  before  the  Commissioners  for  the  sum  of  £2556  13s.  6d.  on  a  balance  of 
account  current  in  respect  of  advances  made  by  (Irani,  fur  the  cultivation  and 
management  of  the  estate  in  question,  of  which  he  was  manager  between  the  years 
1811'  and  1849,  together  with  such  further  sums  as  he,  Frascr.  should,  before  the 
final  distribution  of  the  purchase  money  of  the  estate,  he  obliged,  as  executor,  to 
pay  in  respect  of  liabilities  contracted  by  Grant  for  the  cultivation  and  manage- 
ment of  the  estate  between  the  years  1842  and  1850;  and  he  claimed  to  have  a 
lien  on  the  purchase  money  of  the  estate,  and  to  have  such  lien  inserted  in  the  draft 
Schedule  of  incumbrances,  and  in  this  respect  to  have  priority  over  all  other  claims, 
except  only  the  claim  of  Charles  Lever,  and  that  of  Thomas  Chapman. 

The  Respondent  opposed  this  claim  on  behalf  of  herself  and  other  persons  in- 
terested in  the  estate  in  question. 

The  claim  was  heard  before  H.  I.  Stonor,  Esquire,  the  Chief  Commissioner,  and 
an  Order  was  made  on  the  24th  of  June,  1859,  rejecting  Fraser's  claim,  the  Commis- 
sioner holding,  that  a  lien  of  a  consignee  was  not  to  lie  extended  to  either  owner, 
incumbrancer,  or  manager,  of  a  West  Indian  estate,  nor  even  generally,  without 
authority.  Liberty  to  appeal  to  the  Privy  Council  within  twenty-one  days  (a)  was 
at  the  same  time  granted  by  the  Commissioner,  if  certain  terms  [327]  were  agreed 
to,  or  in  the  alternative  to  appeal  within  four  calendar  months  (see  judgment  printed 
in  App.  to  Cast's  West  Indian  incumbent  estate  Acts,  p.  172). 

An  appeal  was  brought  from  this  Order,  disallowing  the  Appellant's  claim  to  a 
lien  on  the  purchase-money,  and  now  came  on  for  bearing. 

Mr.  Selwyn,  Q.C.,  and  Mr.  Westlake,  for  the  Appellant. — As  manager  of  a  West 
Indian  estate,  appointed  under  a  power  of  attorney  most  ample  in  its  nature,  and 
also  under  an  Order  of  the  Court  of  Chancery,  Grant  was  entitled  to  a  lien  on  the 
produce  of  the  estate  for  the  amount  of  supplies  made  by  him  to  and  for  expenses 
properly  incurred  by  him  on  account  of  the  estate.  The  error  of  the  Chief  Commis- 
sioner in  disallowing  this  lien  has  arisen  from  treating  the  rights  of  a  manager 
in  this  respect  as  being  distinct  from  that  of  a  consignee.  We  submit,  that  the 
position  of  a  manager  cannot  be  distinguished  from  a  consignee,  whom  it  must  he 
conceded  has  a  lien  upon  the  proceeds  of  a  West  Indian  estate  for  any  balance  which 
may  be  due  to  him  in  respect  of  supplies  furnished  the  estate.  Moreover,  since  no 
person  ever  entitled  himself  under  the  Order  of  the  29th  of  July.  1846,  to  become 
consignee  of  the  estate,  or  performed  the  duties  of  consignee.  Grant  by  transmitting 
to  England  and  selling  the  produce  of  the  estate  on  his  own  account  and  for  the 
benefit  of  the  parties  eom[328]-cerned,  held  in  trust  the  position  of  consignee,  and 
became  entitled  to  the  rights  and  equities  appertaining  to  that  office.  He,  in  fact, 
acted  as  consignee  as  well  as  manager.  Therefore,  in  his  character  as  consignee, 
he  clearly  had  a  lien  on  the  proceeds  of  the  plantation.  Scott  v.  NesbiM  (14  Ves. 
4:'>.S|  is  the  leading  authority  upon  the  question  of  lien  on  a  West  Indian  estate  for 
advances  and  supplies.  There  Lord  Eldon  says  (ib.  p.  442): — "  In  the  West  Indies 
a  tenant  for  life  having  supplied  the  estates  with  necessaries,  a  lien  subsists  un- 

(«)  By  section  65  of  the  Act,  17th  and  18th  Vict.,  c.  cxvii.,  it  is  enacted,  that  the 
Commissioners  may  review,  rescind,  or  vary  any  Order  previously  made  by  them  ; 
and  it  shall  be  lawful  for  any  person  aggrieved  by  any  Order  of  the  Commissioners, 
with  their  sanction,  but  not  otherwise,  to  appeal  to  Her  Majesty  in  Council,  in  such 
manner,  within  such  time,  and  subject  to  such  rules,  regulations,  and  limitations  as 
Her  Majesty  may  by  Order  in  Council  prescribe:  and  the  Commissioners  may,  in 
their  discretion,  give  or  refuse  such  sanction,  and  annex  thereto  such  conditions, 
as  to  giving  security  or  otherwise,  as  they  shall  think  tit  :  bul  in  all  cases  where  the 
Commissioner--  refuse  their  sanction  to  any  appeal  their  decision  shall  he  final. 
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quest ionably.  after  his  death,  upon  the  inheritance."     And  he  further  adds  (ib.  p. 
eiver.  or  consignee  and  manager,  had  been  appointed,  their  "  fair 
expenses  would  have  been  paid  in  the  £:  -  e  before         •         irt  would  haTe 

pen.  o        be  taken  by  the  parties  entitled."'     This  fully  illustrates  our 

contention,  that  charge-  ;lies  bei: ._  -  iry  and  proper,  constitute  a  lien 

upon  the  rorpu-*  of  the  estate.     Inde^  I  :o  preva!  -   rious 

results  may  arise  in  the  on  of  a  West  Itid:  -  5  Whit- 

.  L-.Td  Wynford,  in  recognizing  the  c    - 
-hat  supplies  to  a  West  Indian  9    s    -    in  pos> 

led  toil  tgag  •  g      :pon  the  i        _    _ 

premises.     Burge  in  his  Comm.  on  Col.  and  For.  Law.  Vol.  III.  tit.  "  Tacit  hypot' 
pp.  ■'  ■"  ■  ■  x  nJtJt, 

an  a;  .maica  in     329,  ■   rule  down  tl  t  could  be 

:he  conduct  of  a  mortgag  g :  ized  the  person  in  possess 

of  the  estate  as       -    igent,  no  lex-  1 329]  the  agent  of  the  n      tgagor,  and  that 

i  the  latter  to  defray  the  _  pro- 

_    s     .  should  be  applied  in  d> 
h  person  would  have  a  lien  on  the  proceeds  of  t:. 

I  C.  N.  C.  732)  uneellor  Knight  Bruce  held  that  the 

-  ho  had  out  of  his  own  moneys  made  pay: 

on  account  of  an  annui-  _- i  on  the     -  :itled  to  be  reimbursed  such 

-  out  of  the  compensation  money  awarded  under  the  Act  of  Parliament  for 
I  and  4th  WilL  IV..  c.  73.     In  that       -        s  in  the  pre- 
"    the  moneys  were  paid  to  the  person  having  a  charge  upon  thi 
same  prit  -  _       rd  by  the  "  31  :art  in  Morrison  v.  Mot 

2  S  "  3.C.  on  appeal.  7  D  .  214),  and  In  re  Tharp 

2  S  .  57S         -  •  -  -  -   - 

.pp.  p.  151  .      re  the  Chief  Commissioner  of  the 

-ncumber  teeth  of  the  Order  now  appealed  from, 

uphci  _         :  _         "o  priori-;  ineumbrai 

adva:  furnishing  supplies       -  M      re's  P.C  I 

se  only  went  to  thi-  :hat  supplies  adv.. 

of  the  attorney  and  ag- 
stitute  a  privity  between  the  creditor  and  the 
- 
[330]  Mr.  K.  Pal  I  Mr.  Humphry,  for  the  Respondent. — A  r.ianager 

of  a  -  -hough  appointed  by  the  Court  of  Chancery,  and 

inly  a  manager  appointed  in  the  way  Grant  was  appointed,  and  paid  V  y 
owntr:  rd  to  any  charge,  or  lien  upon  n.  iueed  by  the  sale  of  the 

r  the  balance  of  his  account  with  the  estate,  or  for  the  amou:  I 
supplies  advanced,  or  expenses  incurred,  by  him  in  respect  of  th 
credit  to  his  employer,  and  charged  interest  on  his  advances  to  cover  the  risk.   Grant 
i  in  the  capa  iuly  authorized  consignee  of  the  lie  estate, 

and  had  I      -         ted  lie  would  not  be  entitled  to  ai  _  lien      A 

gagor  cannot  place  his  attorney  or  manager  in  a  higher  position  than  himself,  and 
im  compensation  for  disbv  _    _  I:   will 

be  necessarv.  in  t'  see  il  they  establish 

the  principle  contended  so  broadly  for  by  the  Appellant,  which,  it  is  i,  en- 

2   r  of  a  West  India  r.deed.  any  other  real  estate,  to  a  lien 

on  t!.  ;iay  be  with  t   -  magi  rtainly  cannot 

extend  to  a  manager.     In  ft.  Elmt  - 

of  a  West  Indian  estate  are  laid  down,  but  it  nowhere  appears  that  as  manager  he 

state  for  -        lies  to  1         -•  ite.    Farquharson  v.  B  -  Sim. 

redeem  tg    s  West  Indian  est  Sir  Lancelot 

Shadwell  decided  that  a  co:  -  _  iough  appointed  by  the  Court,  was  i    t  [331] 

e  continu  -     nice,  to  be  paid  a  balance  due  to  him.  out 

•warded  by  t'  ;  and  4th  Will.  IV.        "      I   r  the 

abolition  of  slaver-  [targe's  Comm.  on  Col.  and  For. 

-  declared  the  lien  of  a  trustee  under  a  Will  in  preference  to 

a  mor       _      -  claim.     In  Sim  I  Russ.  and  Mvl.  719).  the  lien  estab- 
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lished  against  a  West  Indian  estate  in   respect  of  supplies  furnished  to  the  estate, 

was  i  reated  by  the  course  of  dealing  between  the  parties,  and  not  u] any  doctrine 

of  implied  lien.  The  cases  of  Scott  v.  NesbUt  (14  Ves.  138),  and  Sayers  v.  Whitfield 
(l  ELnapp's  P.C.  Cases,  L33),  cited  1  > v  tlie  A jipt.'lhiut ,  are  in  our  favour,  as  they 
substantially  establish  our  argument,  that  no  lien  exists.  Such  a  lien  would  not 
be  allowed  in  equity  in  the  ease  hi  a  grantee  of  a  rent  charge  on  house  property  wlio 
had  repaired  dilapidated  premises.    Hooper  v.  Cookt  (20  Beav.  639). 

Mr.  Selwyn,  Q.C„  in  reply. 

Judgment  was  postponed,  and  mm  delivered  by 

The  Right  Hon.  Lord  Kingsdown  (29th  March,  I860).—  This  was  an  appeal  from 
the  Court  of  Commissioners  for  sale  of  incumbered  estates  in  the  West  Indies,  and 
it  came  before  us  on  a  joint  ease  of  the  Appellant  and  Respondent;  John  Fraser 
being  the  Appellant,  and  Sophia  Burgess,  the  Respondent. 

The  question  raised  by  the  appeal  was,  whether  an  Order  of  the  Chief  Commis- 
sioner disallowing  the  claim  of  the  Appellant  to  have  a  lien  on  the  purchase-money 
of  the  Arnos  Vale  estate,  in  the  Island  of  .St.  Vincent,  ought  to  be  reversed  or 
varied. 

[332]  The  facts  of  the  ease  are  somewhat  complicated.  So  far  as  it  appears 
necessary  to  state  them,  in  order  to  make  the  grounds  of  our  judgment  intelligible, 
they  are  in  substance,  as  follows:  — 

In  the  year  182-'3.  Samuel  Greatheed  was  tenant  in  fee-simple  of  an  undivided 
moiety  of  the  Arnos  Vale  estate,  subject  to  a  charge  of  £600  a  year,  by  way  of 
jointure,  to  his  wife,  Sophia,  if  she  should  survive  him,  which  she  did. 

He  was  tenant-in-tail  of  the  other  undivided  moiety. 

He  had  two  sons,  Samuel  and  John,  and  two  daughters,  Mary  and  Sophia  ;  and 
on  the  26th  of  May,  1Sl':;,  he  made  his  Will,  by  which  he  charged,  or  attempted  to 
charge,  the  entirety  of  the  estate  with  the  sum  of  £24,000,  as  portions  for  his 
younger  children,  and,  subject  thereto,  devised  the  whole  estate,  with  the  stock  and 
crops  thereon,  to  his  eldest  son,  or  such  other  son  as  should  first  attain  the  age  of 
twenty-one  years,  and  the  heirs  of  his  body:  and  lie  appointed  his  two  suns.  Samuel 
and  John,  trustees  of  his  estates  and  executors  of  his  Will. 

The  Testator  died  on  the  10th  of  July,  1829,  leaving  his  wife  and  his  four 
children  surviving. 

On  the  death  of  his  father.  Samuel,  the  eldest  son,  became  tenant-in-tail  in 
possession  of  one  moiety  of  the  estate,  subject  to  the  charges  created  by  his  father's 
Will,  and  to  the  jointure  of  Mrs.  Greatheed,  and  tenant-in-tail  of  the  other  moiety, 
free  from  any  charges,  except  as  a  case  of  election  might  be  raised  against  him  in 
equity. 

In  the  year  1830,  Samuel  Greatheed,  the  son,  having  attained  twenty-one, 
.suffered  a  recovery,  and  barred  the  entail  on  both  moities  of  the  estate. 

In  1833,  a  suit  was  instituted  in  the  Court  of  [333]  Chancery  in  England,  by 
John  Greatheed,  against  his  brother  Samuel  and  the  other  members  of  the  family, 
for  the  purpose  of  carrying  into  execution  the  trusts  of  the  father's  Will,  and  putting 
Samuel  to  his  election  whether  he  would  take  under  or  against  the  Will  ;  and  the 
Hill  prayed  the  appointment  of  a  manager  and  conveyance  of  the  estate.  Samuel 
elected  to  take  under  the  Will :  and  on  the  14th  of  December,  18:5:',,  a  decree  was  made 
establishing  the  Will,  and  directing  the  trusts  to  be  performed,  and  declaring  that 
the  entirety  of  the  estate  was  liable  in  equity  to  the  charges  of  the  Will,  subject  as 
to  one  moiety  to  the  first  charge  of  the  widow's  jointure. 

Samuel  Greatheed  was  at  this  time  in  possession  of  the  estate  ;  and  ii  was  ordered 
that,  on  his  giving  security  to  account  for  the  surplus  rents  of  the  estate  from  the 
10th  of  July,  1832,  after  keeping  down  the  annuity,  and  paying  the  interest  on  the 
charges,  and  to  be  answerable  for  what  might  be  found  due  upon  such  accounts 
w  hen  required  by  the  Court,  he  should  be  permitted  to  continue  in  possession  of  the 
estate. 

The  security  proposed  to  be  given  by  Samuel,  in  pursuance  of  this  Order,  was 
afterwards  waived  by  the  parties  interested,  Samuel  having  agreed  to  pay  at  once 
a  large  sum  in  part  of  the  £24,000,  charge. 

A  sum  of  above  £10,000,  was  accordingly  advanced  by  him,  and  out  of  this 
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amount,  and  the  sum  allotted  by  way  of  compensation  for  the  manumission  of  the 
slaves  on  the  estate,  the  charges  were  very  considerably  reduced.  There  still,  how- 
ever, remained  a  large  sum  unpaid,  which  is  stated  in  the  case  to  amount  to  the  sum 
of  £9500. 

A  portion  of  tin-  j-  to  the  Respondent.  Sophia  [334]  Burgess,  one  of  the 

daughters  of  the  Testator,  for  her  separate  use.  for  her  life:  and  the  trustees  of  her 
marriage  settlement,  and  her  husband  and  children,  are  interested  in  it.  It  is  in 
respect  of  her  interest  in  this  charge  that  this  lady  is  Respondent  in  the  present 
appeal. 

On  the  22nd  of  June,  1843,  Samuel  Greatheed  mortgaged  the  plantation  to 
Messrs.  Davis  and  Boddington  to  secure  the  sum  of  £5261  15s.  5d..  and  all  such 
further  sums  as  they  should  advance  not  exceeding  £10,000,  and  he  engaged  to 
consign  to  them  the  produce  of  the  estate. 

A'  this  time  Grant  was  in  possession  of  the  estate  as  manager.  He  had  been 
appointed  to  his  office  by  a  power  of  attorney,  executed  by  S.  Greatheed,  on  the 
16th  of  December,  1839,  which  is  in  the  usual  form,  and  gives  power  to  Grant  to 
do  all  acts  in  the  management  of  the  estate  which  S.  Greatheed  himself  could  have 
done. 

It  appears  that  Davis  and  Boddington,  from  the  date  of  their  mortgage, 
received  those  portions  of  the  crops  of  the  estate  which,  according  to  the  usual 
practice,  are  transmitted  for  sale  to  Europe,  and,  according  to  the  same  practice, 
furnished  for  a  time  those  supplies  to  the  plantation  which  it  is  the  custom  to  send 
out  from  Europe.  The  course  of  dealing  seems  to  have  been,  that  the  necessary 
supplies  were  ordered  by  Grant,  and  that  he  drew  bills  for  the  amount  on  S.  Great- 
heed, who  accepted  them,  and  sent  them  to  Davis  and  Boddington.  to  be  taken  up 
and  paid  when  due  out  of  the  proceeds  of  the  estate  consigned  to  them.  Grant,  as 
the  manager  on  the  Island,  made  advances  out  of  his  own  funds,  for  the  expenses  of 
the  plantation,  and  in  the  course  of  [335]  the  year  1845,  a  large  balance  became  due 
to  him. 

In  this  state  of  things  Davis  and  Boddimrton.  in  the  summer  of  1845.  declined 
to  make  any  further  advances  for  supplies,  and  they  refused  to  pay  a  bill  for 
£784  19s.  8d.,  drawn  by  Grant  and  S.  Greatheed,  and  accepted  by  him  in  August. 
1845.  This  bill,  and  another  bill  afterwards  drawn  for  £300.  were  dishonoured,  and 
returned  to  Grant,  who  already  was  in  advance  on  his  account  as  manager  to  a 
considerable  amount,  and  S.  Greatheed  refused  to  be  at  any  further  expense  in 
sending  out  the  necessary  supplies  to  the  estate. 

The  incumbrancers,  therefore,  were  in  this  position.  Grant  could  not.  of  course. 
be  expected  to  continue  in  the  management  of  the  estate,  unless  the  amount  due 
to  him  was  paid,  and  he  would  probably  use  whatever  power  he  possessed  over  the 
plantation  and  the  crops  in  his  character  of  manager  to  secure  his  reimbursement. 

■  lie  other  hand,  without  the  necessary  supplies  from  England,  the  cultivation 
could  not  be  carried  on  :  and  it  was  obvious  that  unless  some  arrangement  could  be 
made  to  remove  these  difficulties,  the  working  of  the  plantation  must  be  abandoned, 
and  the  incumbrancers  would,  in  all  probability,  lose  what  was  still  due  to  them, 
amounting,  as  it  seems,  to  near  £10,000. 

Hereupon  communications  took  place  between  Grant,  the  manager  in  the  Island, 
and  John  Greatheed,  one  of  the  incumbrancers,  acting  (with  or  without  authoritv) 
on  behalf  of  all.  with  a  view  to  provide  for  the  continued  working  of  the  plantation, 
and  for  the  satisfaction  of  the  debt  which  was  due  to  Grant  for  his  advances,  and 
for  his  relief  from  the  [336]  liability  to  which  he  was  subject  in       -  i  the  lulls 

which  he  had  drawn  for  supplies,  and  which  had  been  dishonoured. 

It  i-  to  be  inferred  from  the  letters  set  out  in  the  affidavits  that  John  Greatheed 
represented  to  Grant  that  he  would  effect  these  objects  by  means  of  an  application 
to  the  Court  nf  Chancery,  and  extracts  from  several  letters  of  Grant  to  John  Great- 
heed on  this  subject  in  the  month-  of  April.  June,  and  September,   1854,  show  t lie 
■  in  of  tie  I   that  time,  and  the  measures  which  were  in  contemplation. 

On  the  26th  of  September,  he  writes  as  follows: — ■•  I  have  had  a  letter  from  your 
In-other,  complaining  bitterly  of  your  proceedings  against  him.  and  of  the  impossi- 
bility of  his  carrying  on  any  longer,  and  requesting  me  not  to  draw  any  more  bills 
on  him.     The  arrears  of  wages  and  other  current  expenses  will  require  provision 
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being  made  for  their  settlement,  and  whatever  is  intended  to  be  done  I  trust  may 
without   delay,   as   it    is   important   that  the  estate  should   not   get   into   bad 
credit." 

On  the  11th  of  October,  1845,  he  writes  again: — "  I  am  Borry  your  brother  and 

you  do  not  correspond,  i  shall  send  him  a  list  of  stores  ;  but  he  wrote  me  last  that 
he  would  accept  no  bills  on  estate's  account :  and  how  are  matters  to  he  carried  on  if 
so.  until  the  Receiver  is  appointed  by  the  Court  I" 

On  the  26th  October  he  writes: — "1  have  had  a  long  letter  from  your  brother 
deploring  the  state  of  matters,  and  mentioning  that  the  bill  I  had  drawn  upon  him 
t"  pay  labour  and  current  expenses  on  the  estate  would  not  lie  accepted  for  payment 
by  Boddmgton  :  and  that  in  all  probability  it  would  come  back.  Now.  if  this  should 
happen  again,  it  will  [337]  prove  serious  to  us  here,  and,  much  in  arrear  with  the 
Bank  already,  no  further  indulgence  will  be  shown.  For  some  time  past  I  have  been 
compelled  to  carry  on  the  cultivation  by  raising  money  on  my  own  responsibility, 
depending  upon  your  seeing  to  the  same  being  duly  paid,  either  before  or  after,  by 
order  of  the  Court,  when  vour  bill  is  filed:  otherwise  the  estate  must  stand 
still." 

Soon  after  the  date  of  this  letter,  on  the  28th  of  November.  1*45.  John  Great- 
heed  filed  his  supplemental  bill  in  the  Court  of  Chancery  against  all  parties  in- 
terested, including  the  Respondent  and  her  husband  and  children,  praying  to  have 
the  benefit  of  the  former  suit  and  proceedings,  to  have  what  was  due  for  the  incum- 
brances raised,  and  for  the  appointment  of  a  manager  and  consi_ 

Alter  the  institution  of  this  suit.  Grant  continued  in  the  management  of  the 
estate,  as  before,  and  the  subsequent  letters  to  John  Greatheed  are  to  the  same  effect 
with  those  written  previously. 

On  the  10th  of  February.  1816,  he  writes — "  The  crop  at  Amos  Vale  cannot  go  on 
without  stores,  and  to  purchase  in  the  Island  would  be  madness,  seeing  how  far  I 
am  already  involved  in  supplying  the  estate,  and  no  prospect  of  payment.  Indeed, 
I  have  been  treated  very  badly,  and  have,  in  endeavouring  to  protect  the  interests  of 
the  legatee-,  been  led  into  a  labyrinth,  out  of  which  I  trust  you  will  assist  me." 

On  the  26th  of  February.  1846,  he  says — "  Your  brother  has  advised  me  to  sell 
stock  from  Amos  Vale  to  pay  protested  drafts,  and  to  appropriate  the  produce  just 
made  to  the  same  purpose,  which  I  shall  have  to  do  unless  some  arrangement  be 
made   for  the   pay:  -  try  expenses.      The   [338]   produce,  therefore. 

d,  will  have  to  be  insured:  and  for  this  purpose,  ten  hogsheads  sugar,  on 
board  The  Cruikshank,  from  Amos  Vale.  I  had  requested  my  friend  Mr.  Geddes  to 
effect  insurance  on,  pending  your  suit  in  Chancery  :  and  as  your  brother  will  not 
move  in  the  matter.  I  must  do  what  I  can  to  protect  the  interest  of  the  legatees." 

It  is  elear'that  during  the  period  of  this  correspondence,  Grant  was  acting  in 
the  management  of  the  estate,  not  under  the  direction  and  on  the  credit  of  S. 
Greatheed,  the  owner,  but  of  the  incumbrancers,  or,  at  all  events,  of  John  Great- 
heed,  profi  ss     _  I     act  for  them. 

In  pursuance  of  the  arrangement  with  Grant,  notice  of  motion  was  given  by  the 
Plaintiff.  John  Greatheed.  that  it  might  be  referred  to  the  Master  to  appoint  some 
proper  person  or  persons  to  be  consignee  or  consignees  in  England  of  the  produce  of 
the  plantation,  and  also  to  appoint  some  proper  person  or  persons  to  be  manager 
or  managers  of  the  same  plantation,  with  the  usual  directions  :  and  that  it  also  might 
be  referred  to  the  Master  to  inquire  whether  any.  and  what,  sums  or  sum  of  money 
were  or  was  justly  due  and  owing  upon  any.  and  what.  Bills  of  exchange  drawn  by 
Grant,  of  the  Island  of  Si.  Vincent,  the  person  theretofore  and  then  employed  bv 
the  Defendant.  S.  Greatheed,  as  manager  of  the  plantation  or  estate,  for  or  in 
respect  of  supplies  made  to.  or  expenses  properly  incurred  on  account  of.  the  planta- 
tion or  estate,  and  whether  or  not  it  would  be  for  the  benefit  of  the  persons  intei 
in  the  plantation  or  estate  that  such  sums  or  sum  of  money,  if  any.  should  be  paid  bv 
the  consignee  or  consignees  to  lie  appointed  as  aforesaid:  and  [339]  if  the  Master 
should  be  of  opinion  that  it  would  be  for  the  benefit  of  the  persons  so  interested  that 
such  sums  of  money  should  lie  paid.  then,  that  the  consignee  or  consignees  might 
be  at  liberty  to  pay  the  same,  and  be  allowed  the  same  on  passing  their  accounts 
before  the  Master. 
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Upon  this  motion  all  the  Defendants  in  the  suit,  including  the  present  Respond- 
ent and  her  husband  and  children,  appeared  by  Counsel. 

Before  the  motion  came  on  for  hearing,  a  negotiation  had  been  entered  into  with 
f  the  name  of  Tippler  to  pay  off  what  was  due  to  Davis  and  Bodding- 
ton on  their  mortgage,  and  to  bt  -._:  ee  of  the  estate  :  and  an  an    -  _ 
was  made  with  the  consent  of  all  parties  for  continuing-  Grant  as  manager  of  the 
te  on  the  island. 

On  the  29th  of  June.  1S46.  the  following  Order  was  made  upon  the  motion:  — 
"'  Upon  hearing  what  was  alleged  by  the  Counsel  on  both  sides,  by  consent  of  the 
Plaintiff  and  of  such  of  the  Defendants  as  an  the  other  Defend; 

infai.  •  _  .  and  without  prejudice  to  any  question  in  these  causes,  or 

either  of  them,  and  the  Defendant.  Samuel  Greatheed.  and  the  Defendants.  Richard 
Davis  and  Thomas  Boddington.  respectively,  admitting  that  the  principal  sum  of 
,£1717  lis.  7d..  together  with  interest  thereon,  from  the  1st  day  of  May.  1846, 
remains  due  to  the  Defendants,  Richard  Davis  and  Thomas  Boddington.  on  the 
mortgage  of  the  plantation  or  estate  called  Amos  Vale,  created  by  the  indenture  of 
the  22nd  dav  of  June.  1843.  as  in  the  pleadings  of  the  second  cause  mentioned:  and 
the  Defendants.  Richard  Davis  and  Thomas  Boddington.  consenting  to  accept  im- 
mediate [340]  payment  of  the  said  principal  sum,  and  interest,  and  on  payment 
togel  ier  with  their  costs,  charges,  and  expenses  properly  incurred,  and  to 
be  incurred,  in  and  about  the  suit,  and  their  said  mortgage  security,  and  the  transfer 
thereof  respeetivelv.  to  execute  a  transfer  of  such  security:  his  Lordship  doth  order 
that  Robert  Tippler,  he  being  willing  so  to  do.  be  at  liberty  to  pay  to  the  Defendants. 
Richard  Davis  and  Thomas  Boddington,  the  said  principal  sum  of  £1717  lis.  7d., 
ther  with  interest  thereon,  at  the  rate  of  £5  per  cent,  per  annum,  from  the  said 
1st  day  of  May.  1S46.  up  to  the  time  of  payment,  together,  also,  with  the  total 
amount  of  their  costs,  charges,  and  expenses  piroperly  incurred,  and  to  be  incurred, 
in  and  about  this  suit,  and  their  said  mortgage  security,  and  in  relation  thereto,  and 
the  transfer  thereof  respectively." 

Directions  are  then  given  for  the  transfer  of  the  moi  .  _  :  Davis  and 
Boddington  to  Tippler,  as  follows: — "And  on  the  due  execution  of  the  said  deed 
or  deeds,  it  is  ordered  that  the  bill  in  the  second-mentioned  cause  stand  dismissed 
out  of  this  Court,  as  against  the  1'eieiidants.  Richard  Davis  and  Thomas  Boddingt 
and  the  Defendant.  Samuel  Greatheed,  by  his  Counsel,  undertaking  to  execute  the 
said  deed  or  deeds  to  the  said  Robert  Tippler,  and  undertaking  in  the  meantime, 
and  until  the  said  deed  or  deeds  shall  be  dulv  executed,  to  employ  the  Defem: 
Richard  Davis  and  Thomas  Boddington.  as  ci  -  _  ss  of  the  said  plauta- 
upou  the  usual  terms,  and  undertaking,  from  and  after  the  execution 
of  the  said  deed  or  deeds,  to  employ  the  said  Robert  Tippler  as  the 
-  _  of    such     produce,    and    '  sign   such   produce,   or   cause  the   s 

-  _      d.  to  the  said  Robert  Tippler  accordingly,  and  [341]  undertaking  also 
to  continue  William  Gordon  M  Gregor  Grant,  the  present  manager,  as  the  mai_    _ 
of  the  said  plantation  or  estate  in  the  island  of  St.  Vincent,  it  is  ordered  that  the  said 
Defendant,  Saiauel  Greatheed.  do  continue  in         -  ssi   n  of  the  said  plantation  or 
until  the  further  order  of  this  Court  :  and  it  is  ordered  that  tl  -  -    if  all 

parties  of  this  application,  except  The  costs  of  the  Defendants.  Richard  Davis  and 
I         >as  Boddington.  which  are  before  provided  for.  lie  considered  as  costs  in 

- :  and  i:  is  ordered  that  the  rest  of  the  said  motion  do  stand  over,  and  any  of 
.rties  are  to  be  at  liberty  to  apply  to  this  Court  as  there  shall  be  occasion."' 
The  proposed  arrangement  with  Tippler  seems  not  to  have  taken  effect,  and  con- 
sequently the  dishonoured  bills  on  which  Grant  was  liable  were  not  taken  up.      It 
ed  in  the  case  that  the  order  of  the  "29th  of  June.  1846.  was  not  carried  into 
execution,  and  that  no  further  proceedings  were  ever  had  in  t!.  -         But  it  is 

clear  that   very   important    dealings   with   the  estate  afterwards  took   place  on   the 
:  the  order,  and  in  reliance  on  the  rights  which  it  created,  or  was  sup] 
ate. 
Grant  remained  in  the  management  of  the  ud  provided,  as  well  as  he 

could,  for  the  supplies  by  drawing  bills  a.  -         d  making  the 

delivery  of  the  pn  jj  subject  to  the  condition  of  paying  bills 

drawn  against  them;  and  he  appears  to  have  considered  himself  as  acting  under 
the  authority  and  as  th<  I      irt.     On  the  26th  of  July.  1847.  he  writes 
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to  J.  Greatbeed: — "Insurance  should,  under  all  circumstances,  be  effected,  acting, 
aa  I  am,  under  the  Court,  in  case  of  accident." 

[342]  Samuel  Grea  heed  died  on  the  tth  of  April,  lsi7.  intestate,  as  to  his  real 
-  in  the  West  Indies,  which  d<  9  ended  on  W.  S.  Greatheed,  h       Id       son. 

Granl  continued  during  the  life  of  S.  Greatheed,  and  afterwarda  until  his  own 
<leai  1 1.  in  the  management  of  the  plant  at  ion  in  quesl  ion,  on  the  same  tei 
II,  died  in  the  month  of  September  1849,  having  a  balance  d  l,  in  respect  of 

his  management  of  the  estate,  amounting,  as  it  is  stated,  to  above  £  1SQ0. 

The  present  Appellant  is  Grant's  exa  utor.  Under  an  Order  of  the  Court  below, 
made  in  the  month  of  March,  1850,  the  Arnos  VaL  was  sold  at  the  instance 

of  the  incumbrancers,  and  produced  the  sum  of  £10,000.     This  sum  is  insufficii 

ill  the  charges  and  incumbrances  upon  the  estate  in  question,  and  the  Appellant 
claims  to  have  what  is  due  to  the  estate  of  Grant,  as  manager,  paid  out  of  the  pro- 
ni  preference  to  the  incumbrancers. 

The  Chief  Commissioner,  in  a  judgment  of  remarkable  learning  and  ability,  lias 
decided  against  him,  and  from  that  decision  the  present  appeal  is  brought. 

We  will  consider  the  case,  first,  as  it  stands  upon  principle,  without  reference  to 
the  authorities. 

Grant  was  originally  merely  the  agent  and  attorney  of  S.  Greatheed,  the  son,  the 
owner  of  the  estate,  subject  to  the  charges.  As  such  agent  or  attorney  he  stood  in 
no  relation  whatever  to  the  incumbrancers;  he  was  subject  to  no  control  on  their 
part,  and  liable  to  no  responsibility  to  them  for  his  management,  on  the  one  hand  ; 
and.  on  the  other,  he  could  have  no  claim  upon  them  for  any  advances  which  he  might 
make,  or  bills  which  he  might  draw  in  the  [343]  discharge  of  the  duties  of  his  office. 
As  against  them  he  could  stand  in  no  better  situation  than  his  principal. 

The  owner  of  the  estate  continuing  in  possession  could  have  no  claim  upon  the 
incumbrancers  for  any  loss  which  he  might  incur  in  the  cultivation  of  it.  He  might 
throw  up  the  estate,  if  it  was  not  equal  to  the  charges,  and  leave  the  incumbrance 
sell  it,  if  it  could  be  sold,  or  to  take  the  risk  of  management  ;  but  if  he  chose  to  con- 
tinue in  possession,  he  must  hold  the  possession,  with  the  risks  which  belonged  to  it. 
The  incumbrancers  taking  possession  could  not  come  on  the  owner  for  byg 
profits,  nor  could  he  call  upon  them  to  contribute  to  past  losses. 

The  decree  of  the  14th  of  December,  1S33,  does  not  seem  to  have  wrought  any 
material  change  in  the  position  of  the  parties.  The  incumbrancers  were  entitled 
(their  charges  being  in  arrear)  to  have  a  manager  and  receiver  appointed  ;  but  they 
waived  that  right,  and  permitted  .Samuel  Greatheed  to  remain  in  possession  upon 
certain  terms  specified  in  the  order.  As  those  terms  were  not  complied  with, 
Samuel  Greatheed  remained  in  possession  of  the  estate,  in  the  same  character  in 
which  he  had  previously  held  it,  namely,  as  owner  in  fee,  subject  to  the  charges. 

There  seems  to  be  no  principle  for  holding  as  a  general  proposition  that  the 
agenl  employed  in  the  management  of  an  estate  in  the  West  Indies  by  the  owner  of 
the  estate,  subject  to  charges  upon  it,  can  without  more  have  a  lien  on  the 
inheritance  of  the  estate  for  the  advances  which  he  has  made  for  its  cultivation. 
not  only  against  his  employer  but  against  those  whose  title  is  prior  to  that  of  Ins 
employer,  [344]  and  who  have  had  nothing  whatever  to  do  with  the  expenditure. 

When  a  trustee  is  in  possession  of  the  plantation,  managing  it  on  behalf  of  all 
parties,  and  employs  a  manager  for  the  purpose,  the  expenses  and  proper  advances 
of  the  manager  for  the  benefit  of  the  estate  are  the  expenses  and  advances  of  the 
trustee,  who  is  entitled  to  be  reimbursed  out  of  the  estate,  and  if  the  manager  were 
held  entitled  to  be  paid  out  of  the  estate  it  would  be  as  standing  in  the  place  of  the 
trustee  who  employed  him. 

Again,  when  the  Court  of  Chancery  takes  possession  of  the  estate  by  the  appoint- 
ment of  a  manager  and  receiver,  it  is  by  its  officers  in  possession  on  behalf  and  for 
<  nefit  of  all  persons  interested:  parties  to  the  suit,  and  its  officers,  stand  in  at 
teasl  as  favourable  a  position  as  the  officers  appointed  by  trustees,  and  are  entitled 
to  at  least  as  extensive  remedies  against  the  estate. 

When  the  authorities  are  examined,  the  question  in  what  cases,  and  against  what 
parties,  and  to  what  extent,  a  consignee  is  entitled  to  a  lien  on  the  corpus  of  the 
est aie.  seems  left  in  some  degree  of  uncertainty. 

If  is  laid  down  by  Vice-Chancellor  Shadwell  in  the  case  of  Forgyiharson  v.  Balfour 
/8  Sim.  213),  that  "  when  a  balance  is  found  due  to  a  consignee  on  a  final  settlement 
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of  accounts,  he  cannot  be  discharged  until  that  balance  is  paid  :  and  if  payment  cannot 
be  made  without  interfering  with  the  inheritance  or  corpus  of  the  estate,  the  Court 
would  be  justified  in  resorting  to  it  for  the  purpose  of  doing  justice  to  the  consignee." 

But  sn-eat  doubt  was  thrown  on  this  doctrine  by  [345]  Vice-Chancellor  Knight 
Bruce,  in  the  subsequent  case  of  Shaw  v.  Sim /■son  (1  Yo.  and  Coll.  N.S.,  735V  in 
which  Farquharson  v.  Balfour  was  cited.  His  Honour  observed  in  the  course  of  the 
argument,  that  "  with  respect  to  the  claim  of  the  Petitioner  to  have  the  corpus  of 
the  estate  sold,  he  saw  no  solid  ground  of  distinction  between  the  case  of  a  consignee 
of  West  India  produce  and  the  agent  of  a  copper  mine  or  colliery,  who  never  could  be 
heard  to  insist  on  a  sale  of  the  estate  for  the  payment  of  the  balance  due  to  him." 

The  point,  however,  was  not  decided.  His  Honour  observing,  in  the  conclusion 
of  his  judgment  : — "  The  estate,  in  respect  of  the  care  and  management  of  which 
the  balance  due  has  so  arisen,  is  still  in  possession  of  the  Court,  and  must  probably 
so  remain  for  some  time  longer,  it  being  unsold.  Whether,  at  some  future  time,  the 
Petitioner's  remaining  balance  may  not.  if  necessary,  be  paid  out  of  the  corpus  of 
the  property.  I  do  not  now  say.  or  express  an  opinion." 

In  the  subsequent  case  of  Morrison  v.  Morrison  {'2  Sin.  and  Gift.  364).  Yice- 
Chancellor  Stuart  was  of  opinion  that,  in  a  suit  instituted  for  the  administration 
of  B  Testators  estate,  a  consignee  appointed  by  the  Court  was  entitled  to  a  lien  on 
the  corpus  of  a  West  Indian  plantation,  for  the  balance  due  to  him  not  only  against 

•  ms  claiming  under  the  Testator  and  parties  to  the  suit,  but  also  against  a 
mortgagee  whose  incumbrance  was  a  charge  on  the  plantation,  prior  to  the  interest 
of  the  Testator  himself,  and  who  was  not  a  party  to  the  suit. 

The  ground  of  this  opinion  is.  that  the  mortgagee  having  permitted  the  Court 
to  take  possession  on  behalf  of  those  claiming  under  the  mortgagor,  with-[346]-out 
bringing  forward  his  claim,  and  taking  j  -  se  himself,  as  he  might  have  done, 
must  be  considered  to  have  acquiesced  in  and  recognized  such  possession,  and  to  be 
bound  by  the  result. 

This  case  was  taken  by  appeal  to  the  Lords  Justices  (7  De  G.  Mac.  and  Gor.  "214). 
who  affirmed  the  Order,  but  upon  different  grounds  from  those  on  which  it  had  been 
pronounced,  and  their  decision  cannot  be  considered  as  affecting  the  general 
question,  as  to  the  lien  of  a  sig  a  West  Indian  estate  on  the  corpus  of  the 

estate  :  a  question  on  which  Lord  Justice  Turner  i  ib.  p.  224  i  stated  that  he  had  never 
been  able  to  make  up  his  mind. 

To  this  extent,  however,  the  cases  all  agree,  that  when  the  Court  of  Chancery  has 
takei  •   ssion  of  a  West  Indian  estate  by  a  manager  and  consignee,  it  will,  as 

agaiiis:  ail  parties  for  whose  benefit  the  possess        has  been  held,  refuse  to  permit 
-    ifficers  to  be  discharged  until  the  amount  due  to  them  has  been  paid. 

But  the    ases  e  go  further,  and  to  establish,  that  where  the  possess      .  has 

been  held  by  the  attorney  and  manager  of  the  mortgagor,  yet  if  the  mortgas  - 
have  -  a    ized  the  possession  of  the  manager  that  he  can  be  considered     - 

on  their  behalf  and  for  their  benefit,  the  same  consequences  will  follow,  as  regards 
their  int.      -  -  if  he  had  been  appointed  under  the  authority  of  the  Court. 

In  the  •    •  V.  v  t38,)  which  is  the' foundation  of  the  sub- 

sequent authorities.  Nesbirt  and  Co.  were  not  consignees  under  the  order  of  the 
Court,  when  their  debt  was  contracted,  nor  did  Franks  till  that  character  at  the  time 
when  he  paid  the  balance  due  to  them.  In  that  case  it  was  laid  [347]  down  bv  Lord 
I  .  that  a  West  Indian  estate  was  not  to  be  treated  as  an  ordinary  landed  .  ■ 

_rlaiid.  but  was  rather  :  _    rded  as  a  trading  concern,  like  a  mine  or  aluiu 

which  one  tenant  in  common  managing  the  concern  on  behalf  of  the  rest. 
would  lx-  entitled  to  a  li<  shares  thers,  for  what  might  be  due  in  r.  - 

of  the  expenses  incurred  in  carrying  on  the  trade.  But  one  of  the  grounds  on  which 
he   allowed   the   payment   made  by   Franks  to  the   former   consig  o1    only   as 

against  creditors  of  thi  s  mder  his  Will,  but  as  against  a 

to  have  appeared  by  Counsel,  though  the  particulars  of  his 
mon.  stated),  was  this:  that  those  who  could  claim  under  the  Will  could 

any  advantage  from  the  property  without  the  employment  of  ac     si« 
that  if  the  actual  state  of  things  had  been  laid  before  the  Court,  it  would  have  ap- 
!  in  that  case  would  not  have  taken  the  posset  from  him. 

-  demand  was  paid;  that  the  creditors,  the  tenant  for  life,  and  all  pa 
interested  in  the  estate,  stood  by,  and  permitted  the  consignments  from  time  to  time. 

130 


FRASER  V.  BURGESS  [i860]  XIII  MOORE,  348 

■whether  under  due  authority  or  not.  to  be  sent  to  the  house  of  Xesbitt  and  Co. :  and 
that  there  was  an  equity  on  the  part  of  those  who  were  called  upon  in  :  t  -heir 

personal  liability,  to  insist  that  the  Court  ought  to  reimburse  them  the  expenses  which 
would  have  been  allowed  if  the  Court  had  put  the  estate  in  the  hands  of  a  consig 
and  manager.     The  report  of  Seott  »  1  seems  to  be  very  imperfect,  and  it  is 

not  easv  to  collect  from  it  with  accuracy  the  principles  which  were  laid  down  by  the 
great  Judsre  who  decided  it. 

[348]  It  is  very  difficult  to  understand  what  difference  there  can  be  between  the 
case  of  a  manager  and  that  of  a  consign©  V    si  Indian  estate  witl  to  the 

right  of  lien.  Both  are  equally  necessary  to  carry  on  the  trade. — for  as  such  it  seems 
to  be  regarded  :  and  in  the  case  of  Scott  v.  Smith,  before  the  Privy  Council  on  the 
13th  of  Mav.  1829,  referred  to  by  Mr.  Burge  in  his  I  s.  on  For.  and  Col.  Law. 

Vol.  III.  p.  357.  the  question  arose  in  the  case  of  a  manager.  We  have  examined  the 
printed  papers  in  that  case.  Both  the  points  stated  by  Mr.  Burge  to  have  been  then 
decided  were  raised  in  it.  The  Respondents  were  mortgagees  and  consignees  of  a 
plantation  in  Jamaica  called  Leith  Hall.  Reddin  was  the  owner  of  the  estate  subject 
to  the  mortgage.  He  appointed  the  Appellant  to  take  possession  and  manage  the 
estate  as  his  attorney.  The  Appellant  did  so.  and  incurred  expenses  in  the  manage- 
ment which,  for  some  time,  were  paid  by  the  Respondent  out  of  the  consignments 
which  thev  received.  In  1823,  the  Respondents  filed  a  Bill  in  the  Court  of  Chancery 
in  Jamaica  for  a  foreclosure  of  the  mortgage,  and  obtained  an  order  appointing 
a  receiver  of  the  estate.  The  Appellant,  being  in  advance  for  the  management  of 
the  plantation,  applied  by  petition  to  have  what  was  due  to  him  as  such  manager  paid 
out  oi  the  first  moneys  to  come  to  the  hands  of  the  receiver,  insisting  that  he  had 
been  in  the  management  with  the  assent  of  the  Respondents,  and  had  made  his 
advances  on  the  faith  of  being  paid  by  them.  He  also  claimed  commissions  on  his 
transactions.  The  Chancellor  of  Jamaica  made  an  Order  limiting  the  demand  of  the 
Appellant  to  the  expenses  incurred  by  him  in  respect  of  the  crop  of  which  the  new 
manager  [349]  would  reap  the  benefit.  Against  this  Order  Scott  appealed  to  His 
Majestv  in  Council:  and  his  first  reason  was.  "'  Because  the  Respondents  trusted  the 
Appellant,  and  authorized  him  to  consider  himself  as  their  agent  in  the  manage- 
ment of  the  plantation,  giving  directions  through  their  attorney  with  respect  to  the 
working  expenses,  and  directing  him  to  consign  to  them  the  whole  produce,  eut  of 
which  such  contingent  expenses  would  otherwise  have  been  paid."  The  Respondents 
bv  their  reasons  insisted  "  that  the  Appellant,  being  in  :  ssess  m  of  the  mortu  _ 
premises  as  the  attorney,  not  of  the  Respondents,  who  are  mortgagees,  but  of  the 
mortgagor,  Peter  Reddin.  could  have  no  right  to  charge  them  or  the  proceeds  of  the 
mortiraired  propertv  with  the  amount  of  any  expenses  which  he  had  incurred,  unless 
the  Respondents  had  given  him  authority  to  incur  the  same  on  the  credit  of  them- 
selves or  of  the  mortgaged  premises,  which  they  denied  that  they  had  done."  With 
respect  to  the  commissions,  thev  insisted  "  that  such  claim  was  sustainable  only  by 
the  Appellant  against  Peter  Reddin  deceased,  whose  attorney  he  was.  and  not 
against  the  Respondents,  whose  attorney  he  was  i     ( 

Ti.c  Resp  indents'  reasons  are  signed  by  Mr.  Burtre.  and  it  is  probable,  therefore, 
that  he  was  Counsel  at  the  hearing,  and  that  the  points  which  he  refers  to  the  case 
as  deciding,  were  laid  down  by  the  Court  in  giving  judgment. 

Order,  though  it  does  not  establish  them  in  terms,  is  quite  consistent  with 
such  an  hvpothesis.  The  minute  is  in  the  handwriting  of  Vice-Chancellor  Shadwell, 
and  alters  the  decision  of  the  Court  l:>elow  by  directing  "  a  general  account  of  all 
the  payments  [350]  made  by  the  Appellant  while  he  was  in  ;  -  ss  n  and  manage- 
ment of  the  plantation  under  the  power  of  attorney  granted  by  Reddin.  and  of 
what  such  costs,  claims,  and  demands  consist  particularly."  It  dismisses  the 
appeal  as  regards  commission,  and  reserves  further  directions. 

In  a]  plying  the  principles  furnished  by  this  authority  to  the  case  before  us.  the 
claim  of  Grant  to  be  considered  as  having  been  ii  •    ssion  on  behalf  of  the  in- 

cumbrancers,  and   under  the  sanction   of  the  Coui  very  strong.     He  had 

become  manager,  no  doubt,  originally,  as  in  the  case  of  Scott  •  inder  a  power 

of  attorney,  executed  by  the  owner,  subject  to  the  charge.  But  his  continuance  in 
that  character  had  not  onlv  been  acquiesced  in  by  the  incumbrancers,  but  had 
been  insisted  on  by  them  as  the  condition  on  which  the  owner  should  be  permitted 
to  continue  in  possession.     The  Court  had  sanctioned  this  arrangement,  and  had 
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abstained  on  that  ground  from  appointing  a  manager  and  consignee.  The  case. 
therefore,  in  this  I  Scoi  -:ittt  [11  \  es.  13S], 

S  ott  v.  Smith  [Burge's  Comm.  vol.  3,  p.  357 

The  question  whether  the  Court,  at  the  instance  of  a  •  would  order  the 

balance  due  to  him   to   be   raised  by  sale  or  m       _    .  state,  when   a  sale  or 

mortgage  is  not  required  for  any  other  purpose,  does  not  in  this  case  arise.  The 
rule  that  the  lien  e  -  -  -  ast  the  income  of  the  estate,  lias  been  extended  to  the 
-     •■  here  a  portion  of  the  es  •         d  converted  into  money  by  the  Legislature, 

ituting  for  tl  te  the  compensation-money  awarded  in  respect 

of  the  compulsory  emancipation. 

[351]  T  seems  properly  applicable  to  a  case  like  the  present, 

■  the  incumbrancers,  by  procuri  of  the  estate,  have  put  a  stop  to  the 

profits  on  which  the  manager  would  have  a  lien.     The  trade,  if  that   analogy  be 

adopted,  has  in  effect  been  suld.  and  the  proceeds  of  the  sale  are  subject  to  the  claims 

of  those  who  would  have  had  a  demand  on  the  profits  while  it  remained  unsold. 

On  the  whole,  after  a  careful  examination  of  the  evidence,  and  a  lull  considera- 
tion of  the  case,  their  Lordships  have  come  to  the  conclusii  Grant  must  be 
considered  to  have  been  in  the  management  of  this  estate  on  behalf  of  all  parties 
interested,  and  under  the  authority  of  the  Court  of  Chancery  :  and  that  the  proceeds 
arising  from  the  sale  being  now  to  be  distributed  accord::  rights  of  the 
several  parties  laims  upon  it.  the  Appellant,  as  the  executor  oi  Grant,  is 
entitled  to  be  paid  what  is  due  to  him  in  respect  of  his  management,  in  priority 
to  the  claims  of  the  persons  having  charges  under  the  Will. 

Their  Lordships,  therefore,  are  of  opinion  that  the  Order  appealed  from  must 
be  reversed  :  that  the  amount  due  to  Grant's  estate  for  principal  and  interest 
must  be  ascertained,  and  that  the  costs  of  the  Appellant  of  making  his  claim,  and  of 
this  appeal,  must  be  added  to  the  amount,  and  paid  out  of  the  fund  in  Court,  and 
that  the  Respondents  be  allowed  to  add  their  costs  to  their  security  (costs  to  be 
taxed  if  parties  require  it). 

They  will  humbly  report  their  opinion  to  Her  Majesty  accordingly. 

[Mews"  DIlt.  tit.  COLONY,  II.  Particular  Colonies.  22.  West  Indies,  III.  Appeals 
--'      nrciL,  6.  Practice,  n.  S.C.  6  Jur.  (N.S.)  327 ;  8  W.R.  376.] 


[352]      ON  APPEAL  FROM  THE  SUPREME  COURT  OF  THE  CAPE  OF  GO<  >D 

HOPE. 

ABRAHAM  DENTSSEN   (as  Secretary  to  the  South   African   association  for  the 
administration  and  settlement  o      -  —A  f.    MARTHTNTJS  CHRIS- 

TOFFEL  BOTHA,— Respondent  *  [Feb.  8,  I860]. 

B..  resident  in  the  Cape  of  Good  Hope,  being  desirous  of  purchasing  a  piece  of 
land  adjacent  to  a  farm  of  his  own.  and  not  having  money  to  complete  the 
pui         -  plied  to  R..  a  notary  and  agent   in  the  Colony,  to  act  for  him 

and  purchase  the  same.      \-        -  s  to  take  place  in  Cape  Town,  R. -wrote 

to  1 .    "■  -  n  a  loan  for  B.  for  the  purpose  of  the  in- 

tended purchase,  and  sent  him  a  power  of  attorney,  signed  by  B.  in  blank  as 
•he  name  of  I  .  the  sum  to  be  borrowed,  and  the  property  to  be 

urity  for  the  lated  loan.     L.  S.  tilled  in  the  name 

me  of  B  -  for  a  loan  of  £600,  on  moi 

B.'s  estate.     The  South   African   Ass  required  a   more  distinct    au- 

ordingry,   H.  executed  another  power  of  attorney 
R.,  with  a  power  of  substitution  for  another 

— The  Right  Hon.  Lord  Kingsdown,  the  Right  Hon.  The  Lord  Justice 
Knight  Bruce,  the  Right  Hon.  The  Lord  Justice  Turner,  and  the  Right  Hon.  Sir  Johri 
■    leridge. 
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in  his  aame,  to  affect  a  loan  and  to  mortgage  B.'s  estate  for  such  amount  as 
he  could  obtain  for  him,  and  to  pass  a   Bond  for  the  adertaking  to 

approve  of  Buch  steps  as  might  be  taken  cm  his  behalf.  At  the  same  rime  1!. 
made  a  declaration  thai  his  estate  was  unincumbered.  Neither  of  the  powers 
oJ  attorney  ■•  i  ed  according  to  the  requirements  of  the  law  in  i 

in  the  Cape  "i'  Good  Hope,  so  as  to  pass  a  valid  mortgage  of  B.'s  estate.  II.. 
under  the  Latter  power  of  attorney  substituted  and  appointed  L.  S.  to  act 
for  him.  Upon  the  faith  of  these  instruments,  the  A —  ii  tion  accepted  a 
mortgage  of  B.'s  estate  from  L.  S..  as  B.'s  attorney,  for  tin'  sip,,  of  £(ini).  and 
advanced  that  sum  to  L.  S.,  who  purchased  the  esta  e  For  B.  and  paid  the 
residue  of  the  £600.  to  R.  B.  did  not  repudiate  the  purchase  so  made  for 
him;  but  R.  did  not  account  for  the  balance  to  B.  In  an  action  brought 
bv  the  Association  against  B.,  to  establish  the  mortgage  deed,  or  in  the  alter- 
native to  recover  the  amount  of  the  loan,  the  Supreme  Court  held  that  the 
powers  of  attorney  were  invalid  by  the  Cape  of  Good  Hope  Ordinances,  No. 
1  of  1843,  and  No.  15  of  1845,  not  having  been  executed  in  conformity  with 
the  requirements  of  those  Ordinances,  but,  considered  that  an  agency  sub- 
sisted between  L.  S.  and  B.  to  the  extent  of  the  purchase  of  the  estate,  and 
found  for  the  Association  for  the  amount  of  the  purchase-money.  Upon 
appeal  such  judgment  reversed;  by  reason:  — 

First. — That  although  the  powers  of  attorney  were  ineffectual  by  the  above 
Ordinances  to  authorize  a  mortgage,  or  mortgage  bond,  yet  by  the  Roman- 
Dutch  law,  unaffected  by  those  Ordinances,  they  operated  as  a  mandate  to 
L.  S.  to  borrow  money  for  B.'s  use. 

Second. — That  as  between  the  Association  and  B.  the  transaction  amounted  to 
a  loan  to  him,  and  bound  him  in  the  same  manner  as  if  he  had  received  the 
money  in  person,  as  it  was  paid  to  L.  S.  under  B.'s  authority. 

-  mble.  That  the  acquiescence  and  conduct  of  B.  subsequent  to  the  receipt  of  the 
loan  and  the  purchase  made  on  his  behalf  by  L.  S.  amounted  to  a  ratification. 

The  facts  of  the  case  which  gave  rise  to  this  appeal  were  these  :  — 
In  the  year  1818,  Marthinus  C'hristoffel  Botha  died,  [353]  seised  of  a  farm  called 
"Voorburg."  That  property  was  at  his  death  put  up  to  public  sale,  and  purchased 
by  his  three  sons,  one  of  whom  was  the  Respondent.  The  farm  was  kept  in  the 
sons'  possession,  but  without  in  any  way  completing  their  title  thereto  by  a  legal 
transfer,  or  bv  registering  the  purchase  in  the  Deeds  and  debt  registry  of  the 
Colony;  and.  in  this  state  the  property  remained  for  some  time,  when  one  of  the 
Respondent's  brothers  sold  his  one-third  share  in  the  farm  to  the  Respondent,  who 
thus  became  equitably  entitled  to  two-thirds  of  the  property,  but  he  never  took  the 
necessary  steps  to  have  the  legal  title  conveyed  to  or  vested  in  him,  and  allowed  the 
farm  to  remain  registered  as  the  property  of  his  deceased  father. 

*  At  the  end  of  the  year  1851,  a  piece  of  Government  land,  adjoining  the  farm 
"  Voorburg,"  was  advertised  to  be  sold  by  Government.  The  Respondent,  being 
desirous  to  obtain  possession  of  it,  and  also  to  obtain  a  legal  title  to  the  farm 
"  Voorburg,"  consulted  with  and  employed  Rattray,  a  notary  public,  then  in  practice 
tit  George  Town,  for  the  purpose  of  doing  everything  that  was  necessary  to  procure 
a  legal  title  [354]  to  the  farm  "  Voorburg,"  and  also  to  raise  money  for  the  purchase 
of  the  pdece  of  land,  then  advertised  to  be  sold.  The  purchase  money  was  required 
to  be  raised  immediately,  having  to  be  paid  to  the  Government  on  the  sale  of  the 
land.  Accordingly,  on  the  20th  of  January,  1852,  Rattray  wrote  to  Ryk  Le  Sueur, 
a  general  agent  in  Cape  Town,  in  these  terms: — "Inclosed  I  send  you  a  diagram 
of  M.  C.  Botha's  place,  with  certificate  and  power  to  obtain  a  loan  of  £500  or  £600. 
He  is  well  off  himself  in  property,  but  he  requires  a  little  cash  for  some  express 
purpose,  and  I  trust  that  no  difficulty  will  be  found  in  getting  the  money.  Do  your 
best  to  get  it  for  Botha,  as  he  wants  it  immediately.  His  farm  is  one  of  the  best  in 
the  Colony.''  With  this  letter  Rattray  also  sent  to  Le  Sueur  a  power  of  attorney 
executed  in  blank,  and  signed  by  the  Respondent,  which  was  in  the  following  form: 
— "  I,  the  undersigned,  Marthinus  C'hristoffel  Botha,  do  hereby  constitute,  nominate, 
and  appoint  with  power  of  substitution,  to  be  my  true  and  lawful 

attorney,  in  my  name,  place  and  stead,  to  appear  at  the  office  of  the  Registrar  of 
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deeds  for  this  Colony,  in  Cape  Town,  and  then  and  there  as  nry  act  and  deed,  to 
acknowledge  a  debt  due  by  me  to  in  the  sum 

of  arising  from  and  to  pass  a  bond  for  the 

said  amount,  under  the  renunciation  of  the  exception 

with  interest  thereon  at  the  rate  of  per  cent,  per  to  be  computed 

from  the  under  security  of  certain 

and  generally  for  effecting  the  purposes  aforesaid,  to  do  whatsoever  shall  be  requisite 
as  fully,  amply,  and  effectually,  for  all  intents  and  purposes  whatsoever,  as  I  might 
or  could  do  if  personally  present,  hereby  [355]  ratifying,  allowing,  and  eonfir; 
and  promising  and  agreeing  to  ratify,  allow,  and  confirm,  all  and  whatsoever  my 
said  atrent  shall  in  my  name  lawfully  do  or  cause  to  be  done  by  virtue  of  these 
Given  at  George  Town  this  19th  day  of  January.  1S52.  in  the  presence  of 
the  undersigned  witnesses.     Geo.  T.  Rattray.     L.  G.  Fivaz." 

On  the  receipt  of  the  letter  and  power  of  attorney,  Le  Sueur  filled  up  the  blanks 
in  the  power  bv  inserting  his  own  name  as  the  attorney,  and  the  sum  of  £600.  as 
the  sum  to  be  borrowed,  and  the  South  African  Association  for  the  administration 
and  settlement  of  estates,  as  the  creditor,  and  he  inserted  the  farm  "  Voorburg."  as 
the  property  on  the  security  of  wliich  the  money  was  to  be  borrowed,  and  he  applied 
to  the  Association  on  behalf  of  the  Respondent  kr  a  loan  of  £600,  on  mortgage  of 
the  farm  "  Voorburg  :  "'  but  the  manager  of  the  Association  requested  him  to  send 
for  another  power  of  attorney  to  be  executed  by  the  Respondent,  and  also  required 
from  the  Respondent  a  declaration  according  to  the  custom  adopted  by  the  Associa- 
tion, to  show  that  the  farm  "  Voorburg "'  was  not  in  any  way  incumbered  or 
mortgaged. 

On  the  5th  of  February.  1^52.  Rattray  wrote  to  Le  Sueur  as  follows : — "  Inclosed 
I  sc-nd  vou  a  Government  notice  of  sales  of  Crown  land  advertised  for  sale  on  the 
14th  instant,  and  which  will  be  holden  on  the  Stoep  of  the  Commercial  Exchange  of 
Cape  Town  on  that  day,  and  I  request  that  you  will  be  good  enough  to  purchase  the 
lot  marked  in  brackets.  '  Lot  No.  1389,'  upset  price  21s.  per  acre.  I  believe  there 
will  be.  according  to  report,  a  good  many  competitors,  but,  route  qui  route,  Botha 
must  have  it.  as  he  cannot  exist  without  it." 

Le  Sueur  communicated  the  requisitions  of  the  As-£356]-eociation  to  Rattray. 

and  he.  on  behalf  of  the  Respondent,  sent  back  to  Le  Sueur  a  second  power  of 

attorney,  signed  by  the  Respondent,  together  with  an  appointment  signed  by  Rattray. 

substituting  Le  Sueur  as  the  attorney.     The  power  and  appointment  were  as  follows  : 

— "  I.  the  undersigned,  Marthinus  Christoffel  Botha,  do  hereby  nominate  and  appoint 

_e  T.  Rattray.  je  Town,  with  power  of  substitution  for  me,  and  in  my 

name  to  effect  a  loan  and  to  mortgage  my  place  "  Voorburt:,"  for  such  amount  as  he 

may  obtain  for  me,  and  to  pass  a  Bund  for  the  same,  promising  to  approve  of  such 

av  take  on  mv  behalf. — M.  C.  Botha      I         _■•  Town.  28th  Januarv, 

552 

"  As  witi    -  -  - 
"  E.  Bergh." 

"  I  do  hereby  substitute  and  appoint  Ryk  Le  Sueur,  of  Cape  Town,  to  act  for  me 
as  above. — George  T.  Rattray.     George  Town.  28th  January.  1S52. 

"  As  wit 

- 
"  J.  S.  Aspeling." 

-  ■  at  the  same  time  sent  to  Le  Sueur  the  declaration  required  by  the 
A —  iation.  which  was  signed  by  the  Respondent  in  the  presence  of  Bergh.  then  a 
Justice  of  the  Peace  of  the  District,  and  was  as  follows: — "I,  the  undersigned. 
Marthinus  Christoffel  Botha,  do  hereby,  in  regard  to  the  loan  applied  for  by  me 
to  the  South  African  Association  for  the  administration  and  settlement  of  estates. 
of  a  capital  of  £600  sterling,  under  mortgage  of  the  fixed  property  called  '  Voor- 
burg.' situated  in  I  more  fully  described  in  the  Government 
I  to  me,  dated  ilu  ber,  L816,  solemnly  declare  it  to  be  the  truth,  that 
my  marriage  with  Elizabeth  Margaretha  [357]  Koeu  is  the  first  and  sole  ever  con- 
tracted by  me:  that  my  wife,  said  Elizabeth  Margaretha  Koen.  is  still  alive,  with 
whom  I  am  married  in  community  of  property  in  the  fullest  meaning,  and  without 
anv  exception  or  r«                 at  I  am  not  entrusted  with  anv  truardiauship  of  children 
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not  related  to  me,  imr  have  under  my  charge  or  control  any  moneys  belonging  to 
minors,  and  thai  I  am  neither  directly  or  indirectly  responsible  for  such  moi 
that  1  am  not  charged  with  the  collection  of  any  money!  rernment, 

or  any  municipal  or  other  local  administration  :  and  lastly,  that  do  person  wl 
ever  has  any  riirlit  of  tacit  legal  hypothecation  of  wi  nature  on  my  property ; 

and  I  make  this  solemn  declaration,  conscientiously  believing  the  same  t"  be  true, 
and  by  virtue  of  the  provisions  of  the  Ordinance  No.  6.  1845,  entitled  '  An  <  Irdinance 
tor  substituting  declarations  in  the  place  of  certain  oaths,  and  for  the  suppression 
of  voluntary  and  extrajudicial  oaths  and  affidavits. 

On  receipt  of  the  second  power  of  attorney  and  the  declaration,  Le  Sueur  again 

applied  to  the  Association,  and  requested  them  to  lend  to  the  Respond  sum  of 

the  security  of  the  Respondent's  farm,  which  the  Association  consented  to 

do:  and  thereupon  he  Sueur,  as  agent  and  on  behalf  of  the  Respondent,  on  the  4th 

bruary,  1852,  passed  before  the  Registrar  of  deeds,  a  deed  of  mortgage  to  and 

in  favour  of  the  Asso    ation,  mortgaging  the  farm.  "  Vborburg,"  to  the  Association, 

securing  the  repayment  of  the  sum  of  £600,  sterling,  advanced  by  the  Association 
to  the  Respondent.  It  was  stipulated  by  the  mortgage  deed,  that  interest  at  the 
rate  of  £6  per  centum  per  annum  should  lie  payable  on  the  sum  of  £600,  half-yearly, 
and  also  that  the  Respondent  should  regularly  pay  the  premiums  [358]  of  insurance 
payable  upon  a  certain  policy  of  insurance  effected  on  the  buildings  and  premises  so 
mortgaged,  and  which  policy  was  annexed  to  the  mortgage  deed,  and  that  on  his 
failing  so  to  do.  the  Association  should  pay  the  same  on  his  account  ;  and  that  in 
the  event  of  the  Respondent  failing  to  pay  the  interest  on  the  day  on  which  it 
should  become  due,  then  the  principal  sum,  and  all  arrears  of  interest,  and  all  pre- 
miums of  insurance  which  the  Association  might  have  paid  on  account  of  the  Re- 
spondent, should  become  legally  claimed  and  due  without  notice. 

Le  Sueur  received  the  sum  of  £600,  from  the  Association,  and,  in  pursuance  of 
his  instructions,  with  a  portion  thereof  purchased  the  land  for  the  Respondent, 
and  on  the  18th  February.  1852,  placed  the  balance  to  the  credit  of  Rattray's 
account,  in  order  that  the  same  might  be  by  him  handed  over  or  accounted  for  to 
the  Respondent. 

Early  in  the  year  1853.  the  Respondent  appointed  one  Swemruer  as  his  agent, 
and  instructed  him  to  write  to  the  Association,  and  also  to  Le  Sueur,  for  information 
respecting  the  mortgage  transaction:  and  accordingly  on  the  30th  of  March.  1853, 
Swemmer  wrote  to  the  Association  on  the  subject:  and  on  the  12th  of  April.  1853, 
he  also  wrote  to  Le  Sueur  the  following  letter  :  — 

"  George  Town,  12th  April,  1853. 

'"  Sir. — I  am  instructed  by  Mr.  M.  C.  Botha  to  call  upjon  you  to  account  to  me  as 
his  agent  for  the  sum  of  £600.  sterling,  which  it  appears  you  received  from  the 
'  South  African  Association  for  the  administration  and  settlement  of  estates.'  under 
a  mortgage  of  the  farm  '  Yoorburg,'  belonging  to  himself  and  a  brother  jointly. 
I.  therefore,  request  that  you  will  comply  and  favour  me  with  an  answer  by  return 
of  post." 

[359]  To  the  letter  of  the  30th  of  March.  1853.  addressed  to  the  Association  by 
Swemmer.  the  Association  replied  as  follows  :  — 

■■  Cape  Town.  12th  April,  1853. 
"  Sir. — I  am  instructed  by  the  Board  of  Directors  of  the  '  South  African  Associa- 
tion for  the  administration  and  settlement  of  estates  '  to  inform  you  in  answer  to 
your  letter  of  the  30th  March  last,  that  your  request  has  been  shown  to  Le  Sueur. 
who  was  authorized  to  pass  the  Bond,  and  who  received  the  monev,  and  that  it  has. 
therefore,  been  left  to  Mr.  Le  Sueur  to  explain  himself  with  regard  to  its  contents 
to  Mr.  Botha." 

Accordingly  on  the  12th  of  April,  1853,  Le  Sueur  sent  to  the  Respondent  the 
following  letter  :  — 

"  Cape  Town.  No.  19,  Grave  Street. 

"  Sir. — Not  long  ago  Mr.  Wm.  Wentzel  came  to  ask  me  to  inform  him  who  had 

1  the  mortgage  bond  against  you  of  £600.  under  mortgage  of  your  place  to 

the  Association,  and  who  had  received  the  monev,  as  my  name  had  been  filled  in  the 

power  of  attorney  required  at  the  Registration  Office,  because  vou  were  not  aware 
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at  amount.     I  then  stated  to  hini  that  I  had  received  the 
moci  -  ment  land,  at 

reques  _-.'■.  .d  placed  the  balance  to  the  credit  of 

from  you. 
thro.:-  r  upon  B  — ith  power  of 

cabled  m-.        . 
the  money  frc  ...nd  for  you.  and  to  pla. 

[360]  tot  rderthe: 

anded  to  or  sett  -  "  - 

I  wa-  rprised  to  learn  that  you  had  not  received  the  money.     Had  you 

appoi  I  would  have  been  a 

remit  the  balance  to  you.     I  was  still  -  Bed  upon  Mr.  V»  entzel  mention- 

_ 

poss  t  at  Georg 

stating  that  you  had  no  legal  hyp 
• 

eeuted  under  oath  before  a  Justice  of  the  Peace,  Mr.  E. 
:  the  signatures  EL  Berg 

-  >uld,  therefore,  have  been 

ited  all  this  to  Mr.  W«  nd  shown  him  all  the  docu- 

-ich  convinced  hit-.  - 

sight  Mr.  F.  A.  Swenmier  or.  ; 

sting  the  pen 

•ody  had  mac  £  for  which  amount  it  appears  a  Bond  is 

• 
-aid  amo„  _  that  Mr.  "U"entzel  did 

-        •  tray  about  this 

[361]  No  furt  _  -  r. 

-  of  the  ni' .   "  _    _  .    ^ed  or  bond,  paid 
!  .        ■  ling,  being  ■ears 

pren..  :ioned  f r.:  .  553,  till  the  5  1855, 

the  sum  of 
£600.  disputing  _    . 

357,  t  -     retary  of  the 

.  gainst  the  Supreme       art  of  the 

Cokr-  ..prayed  either  thai 

I  to  be  a  good  and  valid  d-. 
tgag  - 

.  farm,  "  Vborburg,'"  might  be 

declared  to  be  executable  for  the  del"  -  •        id  be 

2    _  -  •  rtgag 

-tary 
.ad  adva:  .dent 

it  the  Re- 
spoii  I  ...  or  as  an  ordinary  debtor  for  the  - 

.nd  advanced,  then  that 
-      ndent  might  be  condemned  to  the  sum  of  i 

is  written 
[368]  "  sled  and  deceived  tl 

d   and  emjxiwere-.i  consider  ••  that  he 

had  solicited  and  did  s 

rred  and 
and  make 
good  the  sum  of  sterling 

k-mned  to 
-  - 

v.  dated  the 
■  •f  January.  J-    .  -"..was 
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obtained  from  him  through  deceit,  he,  not  knowing  or  being  aware  at  the  time  of  the 
true  contents  of  the  same;  and  he  denied  that  the  Association  had  any  authority 
to  pay  Le  Sueur  on  his  behalf,  the  £600,  advanced  by  them. 

The  action  was  tried  before  the  Supreme  Court,  consisting  of  the  Chief  Justice, 
Sir  William  Hodges,  and  the  Puisne  Judges,  Bell  and  Cloete,  without-  a  jury,  when 
the  above  docu  ■  re  put  in  evidence.     Rattray  was  examined,  aud  deposed  to 

the  handwriting  of  the  Respondent  to  the  powers  of  attorney,  and  to  the  Respond- 
ent's employment  of  him  as  agent  lor  the  purchase,  and  his  appointment  J  [>  ^ueur. 
It  was  admitted  that  a  custom  existed  in  the  Colony  of  signing  powers  of  attorney 
in  blank.     Le  Sueur  was  imined.  and  deposed  to  the  facts  of  the  ease  bi 

stated.     The  witness,  Fivaz,  to  the  power  of  attorney  of  the  19th  of  January,  1852, 
deposed,  that  he  did  not  see  the  Respondent  sign  it,  and  that  he  had  wit-[363]-!  - 
it.     He  also  deposed  that  the  Respondent  had  said  that  Rattray  had  borrowed  more 

v  than  he  authorized  him  to  do.     The  Respondent  riled  an  affidavit  de- 
that  he  had  ever  signed  any  power  of  attorney  in  favour  of  anv  pel  ceive 

the  money  or  to  [.ass  a  mortgage  bond  on  his  account,  but  he  did  not  deny  the  fact  of 
the  purchase  of  the  land  for  him  by  Le  Sueur. 

The  Court  were  divided  in  opinion.  Mr.  Justice  Cloete  was  of  opinion,  that  the 
defence  set  up  by  the  Respondent  of  forgery  was  unfounded,  and  that  although  the 
mortgage  made  by  virtue    of    the    powers    of    attorney  was  invalid,  the    require- 

•  s  of  the  Cape  of  Good  Hope  Ordinance,  Xo.  15  of  1845,  not  bavins:  been  com- 
plied with,  yet  that  the  Appellant  was  entitled  to  recover,  as  by  the  Roman-Dutch 
law  in  force  in  the  Colony  it  did  not  require  any  solemn  deed,  or  a  power  in  express 
form  to  authorize  an  agent  to  receive  money  for  his  constituent,  re- 
ferring to  Grotius  "Intro,  to  Dutch  Juris."  B.  iii..  ch.  12.  sec.  4.  Voet.  lib.  iii., 
"  De  Procuratoribus."  tit.  3,  sec.  i.  :  there  being  in  his  opinion  nothing  in  the  Cape 
Ordinances.  Xo.  4  of   1843  (a)  [364]  and  Xo.   15  of   1845  {b),  which  operated  as  a 

-  rion  three  of  this  Ordinance  enacted,  "  that  from  and  after  the  1st  day  of 
January.  1844.  no  Will  or  other  testamentary  writing,  and  no  power  of  attorney. 
which,  previous  to  such  date,  required,  in  order  to  be  valid,  to  be  witnessed  by  - 
or  any  other  number  of  witnesses,  shall  be  valid,  unless  it  shall  be  executed  in  manner 
hereinafter  mentioned,  that  is  to  say:  it  shall  be  signed  at  the  foot  or  end  thereof. 
if  a  Will  or  other  testamentary  writing,  by  the  Testator,  or  by  some  other  person  in 
his  presence,  and  by  his  direction,  and.  if  a  power  of  attorney,  by  the  person  execut- 
ing the  same,  or  by  some  other  person  in  his  presence,  and  by  his  direction:  and 
such  signature  shall  be  made  or  acknowledged  by  the  Testator,  or  person  executing 
the  power  of  attorney,  as  the  ease  may  lie.  in  the  presence  of  two  or  more  com] >< 
witnesses  present  at  the  same  time,  and  such  persons  shall  attest  and  subscribe  the 
Will,  or  power  of  attorney,  as  the  case  mav  be.  in  the  presence  of  the  person  execut- 
ing the  same.  And  where  the  instrument  shall  be  written  upon  more  leaves  than 
one.  the  party  executing  the  same,  as  also  the  witnesses,  shall  sign  their  names  upon 
at  least  one  side  of  every  separate  leaf  upon  which  the  instrument  shall  be  written." 

(6  i  By  section  three  it  was  enacted.  "  that  no  Will  or  other  testamentary  writing, 
and  no  power  of  attorney. made  or  executed  upon  or  after  the  said  1st  dav  of  January. 
1.^14.  which  Will,  or  other  testamentary  writing,  or  power  of  attorney,  if  made  before 
the  said  1st  day  of  January.  1844.  would,  in  order  to  be  valid,  have  required  to  be 
witnessed  by  seven  or  some  other  number  of  competent  witnesses  shall  be  valid,  ui 
it  shall  be,  or  shall  have  been,  executed  in  the  manner  hereinafter  mentioned:  — 
that  is  to  say,  it  shall  be,  or  shall  have  been,  signed  at  the  foot  or  end  thereof,  if  a 
Will  or  other  testamentary  writing,  by  the  Testator,  or  by  some  other  person  in  his 
presence  and  by  his  direction,  and  if  a  power  of  attorney,  by  the  rierson  executing  the 
same,  or  by  some  other  person  in  his  presence  and  by  his  direction  :  and  such  signa- 
ture shall  be  or  shall  have  beer,  made  or  acknowledged  by  the  Testator  or  pe 
executing  the  power  of  attorney,  as  the  case  may  be.  in  the  presence  of  two  or  more 
competent  witnesses,  present  at  the  same  time:  and  such  wit)     ••   -  -  and 

subscribe,  or  shall  have  attested  and  subscribed,  the  Will  or  power  of  attorney,  as 
the  case  may  be,  in  the  presence  of  the  person  executing  the  same:   and  where  the 
instrument  shall  be.  or  shall  have  been,  written  upon  more  leaves  than  one,  the  i 
executing  the  same,  and  also  the  witnesses,  shall  sign,  or  shall  have  signed,  their 
names  upon  at  least  one  side  of  every  leaf  upon  which  the  instrument  shall  I 
shall  have  been,  written." 
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repeal  of  the  general  principles  of  the  Roman-Dutch  Law  in  case?  of  mandate  in 
general,  and  powers  of  attorney,  as  the  instruments  in  question  were  not  lo  be 
deemed   pu  -  3,   but"  were  to  be  treated  as  private  deeds  ;pon 

this   point   Van    Der   Keessel's    Theses   Selectae.     These-     .    "  -  Van    Der 

Linden.  B.  i..  ch.  ix..  sec.   1.     On  these  grounds  he  held,  that  the  Respondent 
bound  bv  the  doer.:  which  he  had  put  his  name,  and  that  he  was  liable  for 

vei-  was  done  [365]  in  respect  of  the  powers  of  attorney  issued  by  Mm  to 
Rartrav.  and  by  the  latter  to  Le  Sueur,  without  the  Appellant  being  at  all  art 
bv  the  subsequ  sal  of  any  part  or  whole  of  the  amount  received  by  the  Re- 

spondent's    _      -         sub-ag  nt,  and  that  judgment  ought  to  Vie  for  the  Appel! 
with  costs.     Mr.  Justice  Bell  was  of  opinion,  upon  the  evidence,  that  U  .lent 

nothing  whatever  of  the  loan  for  £600,  which  transaction  he  considered  was 
a  fraud  from  beginning  to  end,  but  that  the  Respondent  was  liable  for  i'lT 
the  amount  of  the  purchase-money,  as  the  the  case  proved  an  in  Le 

Sueur  to  that  extent,  and  which  sum  had  eived  by  him  as  his  agent,  and 

applied  to  the  Respondent's  use.  and  held  that  judgment  should  be  g  _.unst 

the  Respondent  for  such  £170  9s.  9d.  The  Chief  Justice  was  of  opinion,  that  as  the 
above  Ordinances  had  not  been  complied  with  in  respect  to  the  number  of  witn 
the  warrants  of  attorney  were  invalid,  and  as  the  mortg  _  roceeded  upon  the 
latter  power,  the  AppeUant  was  disabled  from  recovering  upon  the  mortgage  bond. 
With  respect  to  the  agency,  he  agreed  with  Mr.  Justice  Bell,  as  it  was.  in  his  opinion, 
a  well-known  rule  of  "law.  that  a  principal  might  become  responsible  for  the  acts  oi 
his  agent  whatever  the  original  authority  given  to  him  might  have  been,  by  a  r« 
nit  ion  of  the  a  ■_  ts,  referring  upon  this  p       tt     Storj      Oi    Agency." 

and  that  if  the  Respondent  had  received  from  Le  Sueur  or  Rattray  the  whole  of  the 
money  which  they  borrowed  for  him  and  on  his  account,  he  thought  that,  notwith- 
standing the  invalidity  of  the  powers  of  attorney,  such  a  subsequent  recognition  of 
their  acts  would  havebeen  a  sufficient  proof  that  they  were  his  a  -  kuthorized 
to  borrow  [366]  money,  and.  acting  upon  that  principle,  a?  the  Respondent  had 
actuaUv  received  from  Le  Sueur  and  Rattray,  the  sum  of  £170  9s.  9d.  for  .he  pur- 
g  for  the  land  he  purchased,  he  held  the  Respondent  liable  to  pay  the 
Appellant  that  amount. 

The  Court  gave  final  judgment  for  the  Appellant  in  the  sum  of    £    I        -    9d. 
sterling,  with  i  from  the  4th  of  February,  1852.  less  the  sum  ol    I  eived 

on  account,  and  rejected  the  claim  for  the  balance  of  the  sums  of   £  srling, 

and  £2  19s.  Gd.  demanded  by  the  Appellant :  each  party  to  pay  his  own  c 
The  appeal  was  from  this  judgment. 

As  no  appearance  was  put  in  for  the  Respondent  :  the  appeal  was  heard  < 
Mr.  R.  Palmer.  Q.C.,  and  Mr.  W.  W.  C  the  Appellant. — A-  the  fact  -»f 

Le  Sueui         s  not  disputed  by  the  Court  below,  the  question  at   issue  is 

narrowed  to  this  point,  whether  the  power  and  appointment  of  the  "2;>th  of  January. 
1852,  is  to  be  considered  as  a  mandate  to  borrow  money'     And  not  as  the  ma 
of  the  Judges  of  the  Court  below  have  treated  it.  to  enect  a  mortgage.      We 
that  bv  the  Roman-Dutch  law  in  force  in  the  Cape  of  Good  Hope,  such  power  of 
attoi  •  -ituted  a  valid  mandate,  and  is  binding  upon  the  Respondent.     Three 

thin::-  itemplated  by  this  instrument.     First,  a  loan  :   secondly,  a  mortg    s 

and  thirdly,  a  mortgage  bond.  The  instrument  must,  however,  we  insist,  be  deemed 
a  mandate  to  borrow  money.     The  I  I  ood  Hope  Ordinances.  No.  4  of  1843, 

N    .  15  of  1845,  sec.  •">.  only  apply  to  instruments  which  formerly  required 
•  -  -        it   a  mandate  to  borrow  money  such  [367]  as  this   instrument 
authorizes  to  be  d  -       t  within  the  terms  of  this  section  of  the  Ordinance. 

far  as  the  power  is  a  mandate  to  borrow  money,  it  is  valid,  by  the  Roman-Dutch  law. 
Tan  I  Juris  S  lectae  ad  6.  jus  Holl..  Lib.  ii.  pt.  17.  sec.  300.    So  by 

the  French  law.     Pothier  "  On  obligations  -  ipports  this  principle  recognized 

by  the  Roman-Dutch  law.  although  the  instrument  is  not  attested  by  the  number  of 
witrn  --  -  ured  by  law.     It  may  be  ineffectual  to  authorize  a  mortgage,  yet  it  is 

valid  so  as  to  authorize  a  loan.  Although  the  power,  dated  the  19th  of  January  of 
1  ^."'2.  wa>  cu-cuted  in  blank  as  to  the  nan       -  :.d  property  to  be  charged,  it  was 

valid  according  t<>  the  custom  of  the  Colony,  and  bound  the  party  making  it.  like  a 
Bill  of  Exchange  or  a  cheque  would  be  in  Enirland  if  drawn  in  blank.  Cther  v. 
Dnuncei/  (4  Cainpb.  96).  Euttt H  v.  /.  -  se  the  Res     ndent 

138 


DBNYSSEN   I?.   BOTHA  [i860]  XIII  MOORE.  368 

had  received  the  whole  of  thi     I  ould  he  then  hav<  I  the  debt,  and 

•  1  that  the  p<  mandate  to  borrow  1  '  ertainly  not.     The 

Chief  J    -         admits  tins.     But  the  Respondent  is  by  his  own  act  and  conduct  in  the 
matter  of  the  loan  estopped  as  against  the  Asso     itio   .  from  denying  that  he  is  liable 
to  make  good  to  them  the  £600  ;      •   also  is  precluded  as  against  them  from  disp 
the  validity  of  the  several  |  attorney  of  the  19th  and  28th  January. 

half  by  1^-  Sueur.     Even  assuming  that 
powers  of  attorney  were  inoperative  as  po  v.  yet  they  and  the  declara- 

tion of  the  28th  of  January      -  .'ether  operated  as  a  mandate  or  authority 

receive  money  on  behalf  of  the  Respondent,  and  he  cannot  be  heard  to  call  in  [368] 
question  the  legality  or  propriety  of  the  payment  received  in  pursuance  thereof: 
as  the  advance  of  the  money  to  Le  Sueur  was  in  effect  an  advance  To  the  Respondent 
bv  war  of  loan,  and  rendered  him  liable  to  the  Association,  represented  by  the 
Appellant.     Again,  the  acts  of  Le  Sueur  in  •  _    Tlie    loan  as  the  substituted 

of  Rattray  were  ratified  by  the  Respondent  by  his  declaration  of  the  2^th  of 
Januarv.   1>5^.     The  judgment  does  not  meet  the  justice  of  the  case,  as  the  Court 
ouL'ht  to  have  decreed  the  Appellant  the  full  demand  and  relief  sought,  and  it  is 
erroi.        -         bo  far  as  it  rejects  the  Appellant's  claim  for  the  balance  of  the  sum  of 
and  interest,  and  the  sum  of  £2  19s.  6d. 
Judgment  was  delivered  by 

The  Lord  Justice  Knight  Bruce  I  7th  March.  1860). — At  Cape  Town  on  the  4th  of 
Februarv.  1852,  the  Association  which,  by  its  Secretary.  Denyssen.  is  the  Appellant 
in  this  case,  advanced  to  Le  Sueur,  a  merchant  and  general  agent  of  that  place,  a 
sum  of  £600  by  way  of  loan  at  interest.  The  loan,  however,  was  not  made,  or  pro- 
fessed or  intended  to  be  made,  to  Le  Sueur  on  his  own  account.  It  was  made  to 
him  in  the  character  of  agent  for  the  Respondent,  a  farmer  in  the  Colony  of  the  Cape 
of  Good  Hope,  and  as  on  the  account  and  for  the  use  of  the  Respondent :  but  the  Re- 
spondent having  denied  his  liability  to  the  Association,  the  action  that  has  produced 
the  present  appeal  was.  in  the  year  1857.  commenced  in  the  Supreme  Court  of  the 
y  bv  the  Appellant,  on  behalf  of  the  Association,  against  the  Respondent,  for 
the  purpose  of  recovering  the  £600.  with  interest,  and  also  a  small  sum  of  £2  and  a 
fraction  alleged  to  have  been  paid  for  premiums  of  insurance  on  his  [369]  account. 
The  action  was  defended,  a  jury  dispensed  with,  and  evidence  adduced  on  each  side. 
After  argument,  judgment  was  given  by  the  Supreme  Court  in  favour,  to  a  limited 
extent  at  least,  of  the  Plaintiff  in  these  terms  : — "  And  be  it  further  remembered  that 
afterwards,  that  is  to  say.  on  the  17th.  18th.  21st.  and  22nd  days  of  June,  1858.  at 
Cape  Town,  before  the  Hon.  Sir  William  Hodges.  Knt..  Chief  Justice  of  the  Colony  of 
the  Cape  of  Good  Hope,  and  other  the  Judges  of  the  Supreme  Court  of  the  said 
1  nae  the  parties,  their  Counsel,  and  attorneys,  and  thereupon  having  heard 

Counsel  for  the  parties  respectively,  and  duly  considered  the  evidence  adduced  in 
this  case,  the  Court  now,  on  this  22nd  day  of  June,  in  the  year  last  aforesaid,  gives 
judgment  for  the  Plaintiff  in  the  sum  of  £170  9s.  9d.  sterling,  with  interest  thereon 
the  date  when  the  sum  was  received  by  the  said  Defendant  (to  wit  the  4th  day 
of  February.  1852  --  the  sum  of  £27  received  on  account,  and  doth  reject  the 
claim  for  the  balance  or  remainder  of  the  sum  demanded  by  the  Plaintiff;  and  the 
Court  doth  further  adjudge  that  each  party  do  pay  their  own  costs  of  suit." 

From  this  judgment  the  Defendant  (Respondent  here)  has  not  appealed.  The 
appeal  before  us  is  that  of  the  Plaintiff  in  the  action,  insisting  that  he  ought  to  have 
had  judgment  for  his  full  demand,  or  nearly  so,  according  to  the  opinion  of  Mr. 
Justice  Cloete.  And  mainly,  if  not  solely,  the  question  upon  the  present  appeal  is, 
whether  the  advance  of  the  sum  of  £600.  by  the  Association  to  Le  Sueur,  was.  in 
effect,  an  advance  of  that  sum  to  the  Respondent.  [370]  rendering  him  liable  as  a 
debtor  to  the  Association  for  the  amount,  with  interest  on  it. 

The  matter  arose  thus  :  The  Respondent  and  his  brother  were,  before  and  in  the 
year  1852.  by  a  title  substantially  good  as  it  seems,  though  not  formaUy  or  regularlv 
complete,  the  owners  of  a  farm  caUed  "  Voorburg.v  not  far  from  George  Town,  in  the 
Colony.  The  Respondent  seems  to  have  been  at  that  time  the  sole  occupier  and 
cultivator  of  this  farm:  but  as  to  his  brother's  share,  probably  in  the  character  of 
the  brother's  tenant,  or  not  adversely  to  him.  A  neighbouring  parcel  of  land  having 
been  advertised  to  be  sold  bv  the  Government,  late  in  the  vear  1851,  or  early  in 
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.    :he  Responde:  .   •         -  sing  -  not  to  have  had  ready 

ugh  to  pay  the  probable  price,  and  he  applied  on  the  subject  to  a  notary 
and  agent  Living  in  George  Town.     And.  as  the  sale  was  to  be  at 

Cape    i  ad  money  appeared  likely  to  be  obtainable  there.  Rattray  communi- 

cated upon  the  matter  with  Le  Sueur,  to  whom  he  wrote  three  let)  vhich  the 

followii__  — 

The  first  was  dated  the  20th  of  January.  1852.      'Inclosed  ] 

M.  C.  Botha's  place,  with  certificate  and  power  to  obtain  a  loa  £500  or 

Be  is   -Tell  off  h:  property,  but  he  requires  a  little  cash  for  some  ex- 

■      and  I  trust  no  difficulty  will  be  found  to  get  the  money.     Do  your 

-  the  monev  for  Botha,  as  it  is  wanted  immediately.     His  farm  is  one  of 

The  second  bore  date  I        -"  inuary,  1-52.     "  I  received  your  communica- 

tion of  the  24th  instant,  [371]  with  its  inclosure,  but  as  Botha  lives  s 
from  town,  I  am  not  abl-  -     -      I  vou  the  required  papers,  which  he  will  readily  -  _ 
Of  nrv  own  knowledge,  and  every  one  else,  however.  I  do  not  see  the  use  of  - 
as  the  old  man  is  still  married  to  his  nrst  wife  :   is  security  for  no  one,  and  : 
signed  any  lindt.  try  such  document,  by  which  he  has  made  h: 

liable,  and  I  hardly  see  the  use  of  the  documents  you  write  for,  but  I  will,  however, 
i  them  by  return  of  post 

third  letter  was  dated  the  5th  :  February.  1S52.  "  Inclosed  I  send  you 
rnment  notice  of  sales  of  Crown  land,  advertised  for  sale  on  the  14th  in- 
and  which  will  be  holden  on  the  Stoep  of  the  Commercial  Exchange,  in  Cape  Town, 
on  that  dav.  and  I  request  that  you  will  be  good  enough  to  purchase  the  lot  marked 
in  brackets  "Lot  No.  1  - .'.'  upset  price  21s.  per  acre.  I  believe  there  will  be, 
according  to  report,  a  srood  many  competitors  :  but  coute  qui  eoute  Botha  must  have 
as  he  cannot  exist  without  it 

In  eonseque:  .  r  and  before  the  second.  Le  Sueur  appears  to  hi 

applied  to  the  Association  to  make  an  advance  of  money  by  way  of  loan  to  the 
•ndent.  on  the  security  of  the  "  Voorburg  "  farm,  which  security,  by  way  of 
mortsage  or  mortgage-bond.  Le    -  -eems  to  have  rep:  ..imself  to  the 

Assw  :..*:  d  as  ible,  under  a  power  of  attorney  from  the  Responde: 

The  •    luent  communication  from  him  to  Rattray. 

seem  to  have  produced  the  second  le"  I  of  January  t       27th      Between  that 

and  the  third  letter,  the  Association  advanced  the  £600,  to  Le  Sueur,  who.  between 

the  recei"  '.etter  of  the  20th  of  January,  and  his  receipt,  on  [372]  the  4th 

iruarv.  ae  money  from  the  Association,  appears,  for  the  purpose  of 

obtaining  it,  to  have  produ  Association  the  |  y  dated  the 

19th  and  2Sth  of  January.  1>52.  and  the  declaration  of  the  same  d  "hese. 

-  plain  enough  that  the  Responds    f s  sign  .ture  in  his  own  hand  _      as  on 

:  namely,  on  the  power  of  a1  :.tted  the  _  Fanuary,  1852.  and  also 

the  declaration  of  that  date.     The  other  power  of  attorney  having  written  on  it  the 

date  of  January  the  IV1"  :aay  or  may  not  have  been,  in  truth,  signed  by  him  : 

but  when  he  did  sign  it,  if  he  sig  re  wrre  important  blanks  in  it; 

and  there  can  be  no  doubt,  that  by  the  law  of  the  Colony.  1 1  :ment  and 

the  power  of  attorney  from  him.  contained  iL  January, 

having  been  respectively  attested  oi  -.  in  truth,  no 

witness  at  all),  were  respectively,  as  powi    •         _  ve  a  mortgage-bon  :.  ::ect  a 

mortgage,  ineffectual  and  invalid.     The  Respondent  never  I   a  ver  effectually, 

either  made  a  nv      -    a       r  mortgage-bond,  or  authorized  one  to  be  made.     The 

power  of   attorney,  which  he   certainly   signed  (the   -  namely,   of  the   two 

_ed  power-  :ney).  was  Iship  read  i( 

To  this  document  was  added  one  signed  by  Rattray  in  these  terms: —  H:s 
Lordship  read  it.  ante.  p.  356]. 

The  power  of  attorney  of  the  19th  January.  1552.  produced  by  Le  Sueur  to  the 

iation.  «  b: — [His  Lordship  read  it.  ante.  p. 

It  must  be  taken  that  on  the  basis  and  upon  tl  f  all  these  docun. 

n  accepted  a  mortgage  for  £600.  of  tlu      V  farm,  ineffec- 

[373]-"'ially  madi  <ueur   in  the  character,  whether   really   or  not    really 

as  attor:  -ondent  under  the  ■  _-ed  power,  and  advanced 
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the  £600,  in  question;  nor  can  ii  be  reasonalily  tl< m I >i < -cl  that  the  Association, 
whether  acting  pi  uilcntlv  nv  iinprudent ly,  advanced  the  money  fairly,  and  in  the 
belief  thai  they  were  paying  it  to  Le  Sueur  for  the  Respondent's  use,  and  by  the 
Respondent's  authority.  It  appears,  further,  that  in  the  same  month  of  February, 
1852,  Le  Sueur,  under  the  letter  of  the  .r)th  of  February  already  mentioned,  made 
the  purchase  of  the  land  to  which  it  refers,  a  purchase  recognized  by  the  Respondent 
in  his  evidence.  The  purchase-money,  amounting  to  less  than  £200,  was  paid  bj 
Le  Sueur,  who   retained  the  amount   out   of  the  £600,  accounting  for  the  rest   to 

Rattray,  who  seems  not  to  have  accounted  to  the  Respondent.  The  Respondent 
appearing  to  have  taken  the  benefit  of  the  purchase,  it  was  in  respect  of  the  purchase- 
money  so  paid  by  Le  Sueur  that  the  judgment  under  appeal  was  against  the  Re 
spondent,  so  far  as  it  was  against  him.  This  was  the  state  of  things  that,  as  their 
Lordships  view  the  matter,  was  before  the  Supreme  Court  of  the  Cape  of  Good  Hope. 
from  the  judgment  in  which  the  present  appeal  is  brought. 

The  point,  then,  for  decision  being  whether,  as  between  the  Association  and  the 
Respondent,  it  ought  to  be  taken  that  the  payment  of  £600,  by  the  Association  to 
Le  Sueur,  on  the  4th  of  February,  1852,  was  a  good  payment  by  way  of  loan  at 
interest  to  the  Respondent,  so  as  to  bind  him  in  the  same  manner  as  if  he  had 
received  the  money  in  person  from  the  Association  by  way  of  loan  at  interest,  their 
Lordships  are  of  opinion,  that  it  ought:  thus  agreeing,  or  [374]  in  the  main 
agreeing,  with  Mr.  Justice  Cloete,  though  differing,  very  respectfully  differing, 
from  the  Chief  Justice,  Sir  William  Hodges  and  Mr.  Justice  Bell. 

Their  Lordships  think  that  the  documents  already  mentioned,  which,  before  the 
advance  of  the  money,  and  on  the  occasion  of  making  it.  were  produced  to  the 
Association  by  Le  Sueur  (whether  considered  as  including,  or  as  not  including, 
the  power  of  attorney  of  the  19th  of  January.  1852),  (ant<  [13  Moo.  P.C.],  p.  354) 
were  sufficient,  as  between  the  Association  and  the  Respondent,  to  warrant  the 
Association  in  believing,  and  acting  on  the  belief,  that  Le  Sueur  had  the  Respon- 
dent's authority  for  receiving  the  =£600,  on  his  account  by  way  of  loan  to  him, 
from  the  Association,  at  interest  ;  and  their  Lordships  have  come  to  the  conclusion 
that,  in  so  paying  the  £600,  the  person  or  persons  representing  the  Association 
acted  on  that  faith  and  in  that  belief. 

It  appears  to  have  been  contended  in  the  Supreme  Court,  that  each  of  the  two 
alleged  powers  of  attorney  having  been  insufficient  and  ineffectual  to  authorize  a 
mortgage  or  mortgage-bond,  neither  of  them  could  be  regarded  as  constituting,  or 
adducible  in  evidence,  alone  or  otherwise,  for  the  purpose  of  proving  a  mandate 
on  the  part  of  the  Respondent,  authorizing  any  person  to  receive  any  money  by  way 
of  loan  for  him,  without  a  valid  mortgage  or  valid  mortgage-bond.  Their  Lord- 
ships, however,  are  unable  to  accede  to  that  argument.  They  are  of  opinion,  that 
the  Respondent's  chief  and  primary  object  in  signing  the  documents  which  he  did 
sign  in  January,  1852,  and  in  employing  Rattray  on  the  occasion,  was  to  obtain  a 
loan  of  money  with  a  view  to  which  only  the  Respondent  desired  or  authorized  a 
mortgage  or  mort-[375]-gage-bond  to  be  executed;  that  the  authority  which  he  gave 
for  borrowing  money  was  not  conditional  upon  obtaining  it  on  a  valid  mortgage  or 
mortgage-bond  ;  and  that  neither  the  invalidity  of  each  of  the  alleged  powers  of 
attorney,  as  a  power  for  that  purpose,  nor  the  consequent  invalidity  of  the  mort- 
gage or  mortgage-bond,  was  inconsistent  with  the  validity,  at  least  of  the  second 
power,  as  a  mandate  to  borrow  money.  Their  Lordships  think,  with  Mr.  Justice 
Cloete,  that  it  was,  according  to  the  iaw  prevailing  in  the  Colony,  effectual  as  a 
mandate  to  borrow  money:  an  impression  upon  their  minds  strengthened  rather 
than  weakened  by  the  power  of  attorney  of  the  28th  of  January,  1852,  and  the 
Respondent's  deposition  already  referred  to.  Taking  substantially  the  same  view 
of  the  meaning  and  effect,  with  respect  to  the  powers  of  attorney,  of  the  two 
Ordinances,  as  Mr.  Justice  Cloete  appears  to  have  taken,  their  Lordships  do  not 
enter  into  the  question  of  ratification  by  the  conduct  of  the  Respondent  subsequent 
to  Le  Sueur's  receipt  of  the  money  ;  conduct  on  which  alone,  perhaps,  the  appeal 
might  not  improperly  be  decided  ;  so  far  as  it  is  now  intended  to  decide  it.  against 
him.  Nor  do  their  Lordships  mean  to  intimate  any  opinion  whether  a  fraud  was. 
or  was  not,  committed  on  the  Association  as  to  the  state  of  the  title  ;  or  if  so,  whether 
the  Respondent   is  answerable  for   it.     There  is  enough  otherwise,   thev  think,   to 
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render  it  right  that  the  judgment  under  appeal  should  be  altered  by  substituting 
"  £600  "  for  "  £170  9s.  9d."  They  do  not  consider  that  there  should  be  any  other 
variation  :  for.  as  they  think,  the  claim  for  the  £2  19s.  6d..  as  for  premiums  (whether 
paid  or  not  paid  by  the  Association),  failed.  [376]  there  having,  in  effect,  been  no 
mortgage:  and  they  are  of  opinion  that  the  refusal  of  costs  should  Vie  adhered  to. 
They  likewise  consider  that  there  should  be  no  costs  of  the  appeal.  Their  Lord- 
ships will  humbly  advise  Her  Majesty  accordingly. 

;  Mews'  Dii:.  tit.  COLONY.  II.  Partkclar  Colonies.  5.  ' ape  of  Good  Hope;  tit. 
PRINCIPAL  AND  AGENT,  I.  E.  Rights  and  Liabilities  of  Principals  and 
Third  Party,  a.  i.  :  II.  Powbb  of  Attorney,  i        S.C.  8  W.R.  710  ;  2  L.T.  126.] 


ON  APPEAL  FROM  THE  COURT  OF  APPEALS  OF  THE  PROVINCE 
OF  LOWER  CANADA. 

JAMES  MOTZ,— Appellant;  DAME  HENRIETTE  MOREAU,— Respondent  *  [July 

5,  6.  and  7.  1859]. 

Claims  though  not  barred  by  prescription  may  be  extinguished  by  a  release, 
or  the  remedv  destroved  by  conduct  operating  as  a  release  [13  Moo.  P.C. 
392]. 

Assignments  bv  a  minor  to  his  tutor  (though  voidable),  impeached  after  a  lapse 
of  years,  sustained,  the  evidence  establishing  that  subsequent  dealings  had 
taken  place  between  the  minor  and  tutor,  after  the  former  was  of  age.  which 
amounted  to  a  release  of  all  claims  on  the  part  of  the  minor. 

The  fact  that  such  assignments  and  dealings  had  not  been  impugned  by  the 
minor,  when  of  age.  until  after  the  death  of  the  tutor,  speaks  strongly  against 
the  claim  of  the  minor  for  an  account  and  inventory,  and  to  set  aside  the 
--  _  -    13  Moo.  P.C.  393]. 

Petition  for  a  rehearing  of  an  appeal,  on  the  ground  that  the  judgment  of  the 
Judicial  Committee  had  been  formed  upon  certain  documents  which  were 
improperly  included  by  the  Clerk  of  the  appeals  in  Lower  Canada  in  the 
transcript  of  documents,  having  been  excluded  from  the  pleadings  by  an 
Acte  of  the  Court  below,  refused,  as  it  appeared  that  the  Petitioner  had  not 
objected  to  the  documents  forming  part  of  the  transcript,  and  had  sought 
to  take  advantage  of  such  documents  as  evidence  at  the  hearing  of  the 
appeal  [13  Moo.  P.C.  396,  399]. 

Practice  of  the  Courts  in  Lower  Canada,  in  excluding  evidence  taken  upon  in- 
terrogatories bv  an  Acte  made  upon  motion  bv  the  party  administering 
them  [13  Moo.  P.C.  396,  399]. 

This  action  was  instituted  by  the  Appellant  against  the  Respondent  in  the 
Superior  Court  at  Quebec.  [377]  The  object  sought  by  the  Appellant  in  the  action 
to  recover  his  share  in  the  estate  and  succession  of  his  mother,  the  late  Christiana 
M'Phee,  as  well  in  las  own  right,  as  also  as  representative  of  his  brother.  William 
Andrew  Motz,  whose  rights  had  been  transferred  over  unto  him.  and  of  his  deceased 
sister,  Catherine  MotZ,  of  whom  he  was  one  of  the  heirs  at  law.  The  action  was 
brought  against  the  Respondent,  the  widow  of  the  late  Joseph  Carrier,  as  well  in 
her  own  name,  as  in  her  quality  of  tutrix  to  her  minor  children  (she  being  in  pos- 
session of  the  property  and  estate  sued  for)  for  the  purpose  of  making  her  render 
an  account,  and  to  compel  her  to  make  an  inventory,  and  likewise  to  obtain  a 
division  and  a  judicial  sale  of  the  property  (d'operer  uit  portage  et  licitation). 
The  Appellant's  action,  moreover,  demanded  the  annulling  and  recision  of  several 

*  Present  :  The  Right  Hon.  The  Lord  Justice  Knight  Bruce,  the  Right  Hon.  Sir 
Edward  Ryan,  the  Right  Hon.  The  Lord  Justice  Turner,  and  the  Right  Hon.  Sir 
John  Taylor  Coleridge. 
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deeds,  and  impeaching  an  account  and  inventory,  together  with  transactions  and 
discharge*  which  had  ]  ween  himself  as  one  of  the  heirs,  Motz,  and  the  late 

:'h  Carrier,  relating  to  the  property  in  question. 

The  S  I  .  .e  a  unanimous  judgment  for  the  Appellant. 

appeal  the  Court  of  appeals  at  Montreal  reversed  that  judgment.     Hence  the 
present  appeal. 

The  farts  of  the  case  and  the  principal  grounds  raised  upon  the  pleading  and 
_    i  in  the  argument  upon  the  appeal  are  fully  detailed  in  the  judgment  of 
Lordships,  which  as  it  turned  on  a  question  of  general  and  not  local  law,  render  it 
inexpedient  to  set  out  the  authorities  cited. 

[378]  The  appeal  was  argued  by  Mr.  R.  Palmer,  Q.C.,  and  Mr.  E.  Karslake,  for 
Appellant;  and  Sir  Hugh  Cairns,  Q.C.,  and  Mr.  Wickens,  for  the  Respondent. 
Their  Lordships  judgment  was  delivered  by 

The  Lord  Justice  Turner  (1  -     I860],  —  Thia  is  an  appeal  from  a  judgment 

of  the  Court  of  Queen's  Bench  of  Lower  Canada  sitting  in  appeal,  by  which  that 
Court  reversed  a  judgment  of  the  Superior  Court  of  Lower  Canada  for  the  District 
of  Quebec.  The  Appellant,  James  Motz,  the  Plaintiff  in  the  suit  in  the  Superior 
Court,  is  the  eldest  son  of  the  marriage  of  John  Motz  and  Christiana  M'Phee.  There 
were  two  other  children  of  that  marriage,  William  Andrew  Motz  and  Catherine 

John  Motz.  the  father,  died  on  the  1st  of  October,  1819,  having,  by  his  Will, 
given  all  his  property,  real  and  personal,  movable  and  immovable,  to  his  wife, 
Christiana  M'Phee.  In  the  month  of  December.  1819,  Christiana  M'Phe-. 
widow,  intermarried  with  Joseph  Carrier.  Upon  this  marriage  a  community  of 
the  movable,  but  not  of  the  immovable,  property  of  the  husband  and  wife  took  effect, 
according  to  the  law  of  Lower  Canada.  There  was  issue  of  this  marriage,  one 
child  only.  Joseph  Carrier,  the  younger. 

On  the  23rd  of  September.  1823,  the  Court  of  Queen's  Bench  of  Lower  Canada, 
upon  the  application  of  Joseph  Carrier  and  Christiana  M'Phee,  appointed  Lewis 
Harper  to  be  the  tutor  and  John  Kerry  to  be  the  sub-tutor  of  the  Appellant,  and  of 
the  two  other  children  _of  John  Motz.  all  of  whom  [379]  were  then  minors:  and  the 
same  Court,  on  the  8th  of  October,  1824,  in  a  suit  instituted  by  Carrier  and  his 
wife  against  Lewis  Harper,  ordered  the  Will  of  John  Motz  to  be  carried  into  effect, 
and  made  deliverance  to  Christiana  M'Phee  of  all  the  property  given  and  bequeathed 
to  her  by  the  Will. 

On  the  24th  of  December.  1828.  Christiana  M'Phee  made  her  Will,  by  which  she 
directed  all  her  debts  and  funeral  expenses  to  be  paid  out  of  her  estate  by  her 
testamentary  executor,  hereinafter  named,  and  gave  and  bequeathed  to  her  husband, 
Joseph  Carrier,  the  use  and  enjoyment,  during  his  life,  of  the  whole  of  the  pro- 
pertv,  real  and  personal,  movable  and  immovable,  without  exception  or  reserve, 
which  she  might  be  possessed  of.  of  whatsoever  value  the  same  might  be,  and  where- 
soever situate,  thereby  expressly  dispensing  Joseph  Carrier  from  making  ai.y 
inventorv  of  the  property,  trusting  entirely  to  his  discretion  in  that  respect  :  and 
as  to  the  property  of  her  estate,  to  be  enjoyed  as  aforesaid  by  Joseph  Carrier  during 
his  life,  she  willed,  devised,  and  bequeathed  the  same  unto  her  husband,  Joseph 
Carrier,  and  Joseph  Carrier  her  son.  and  to  the  Appellant.  William  Motz.  and 
Catherine  Motz.  her  children,  issue  of  her  first  marriage  with  John  Motz.  thereby 
instituting  them.  Joseph  Carrier.  Joseph  Carrier  the  younger.  James  Motz.  the 
Appellant,  William  Motz,  and  Catherine  Motz.  her  children,  her  universal  and 
lary  legatees,  in  full  and  entire  property,  ordering  that  her  property, 
movable  and  immovable,  should  be  divided  between  them,  all  share  and  share  alike  : 
and  she  appointed  Joseph  Carrier,  her  husband,  for  the  execution  of  that  her  Will. 

On  the  18th  of  April.  1829.  Christiana  M'Phee  [380]  died.  On  the  21st  of 
August.  1830.  the  Court  of  Queen's  Bench  for  the  District  of  Quebec,  upon  the 
application  of  Joseph  Carrier,  representing  that  William  Andrew  Motz  and 
Catherine  Motz  were  still  minors,  appointed  Joseph  Carrier  to  be  their  tutor,  and 
the  Appellant  to  be  their  sub-tutor. 

In  this  proceeding  it  is  to  lie  observed  that  the  Appellant  was  treated  as  being  i  if 
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full  age  :  and  110  notice  was  taken  of  Lewis  Harper,  the  tutor  first  appointed,  although 
he  was  then  living,  and  who  did  not  die  till  some  time  in  the  year  1831. 

Joseph  Carrier,  it  appears,  about  the  same  time  procured  himself  to  lie  appointed 
the  tutor,  and  Frederick  Dion  to  he  the  sub-tutor  of  the  infant.  Joseph  Carrier  the 
younger;  and  on  the  31e  1830,  an  inventory  was  taken  of  the  property 

of  the  community  of  Joseph  Carrier  and  Christiana  M'Phee  :  the  minors.  William 
Andrew  Motz  and  Catherine  Mote,  being  represented  by  the  Appellant,  their  su1> 
tutor.  and  Joseph  Carrier,  the  younger,  by  his  sulvtutor. 

Bv  this  inventorv  it  was  made  to  appear  that  the  whole  property  of  the  com- 
munity between  Joseph  Carrier  and  Christiana  M'Phee  amounted  to  £  i  -.  "2d.. 
of  which  a  moiety,  amounting  to  £"2526  lis.  3d.,  belonged  to  the  estate  of  Christiana 
M'Phee.  and  under  her  Will  was  to  lie  enjoyed  by  Joseph  Carrier  during  his  life. 
and  on  his  death  to  be  divided  in  fifths  between  Joseph  Carrier.  Joseph  Carrier 
the  younger,  the  Appellant.  William  Andrew  Motz.  and  Catherine  Motz.  The  share 
of  each  of  these  parties,  therefore,  according  to  the  inventory,  amounted  to 
£     15  6s.  3d. 

This  inventory  appears  to  have  been  closed,  so  far  [381]  as  the  infant.  Joseph 
Carrier,  was  concerned,  on  the  17th  of  September.  1830;  out  it  does  not  appear 
ever  to  have  been  closed  so  far  as  the  Appellant  and  William  Andrew  Motz  and 
Catherine  Motz.  were  concerned. 

S  "ii  after  the  making  of  this  inventory,  and  on  the  27th  of  April.  1831,  the 
Appellant,  in  consideration  of  the  sum  of  £505  6s.  3d.,  then  paid  to  him  by  Joseph 
Carrier  (l>einir  the  amount  of  his  share  of  his  mother  Christiana  McPhees  estate,  as 
found  by  the  inventory),  and  in  consideration  of  Joseph  Carrier  undertaking  to 
pav  all  the  debts  and  e\  which  the  share  might  be  liable,  assigned  to  Joseph 

Carrier  all  his  rights  both  as  heir  of  his  father,  and  as  heir  and  legatee  of  his 
mother,  without  any  exception  or  reserve. 

On  the  3rd  of  October.  1831,  Joseph  Carrier  married  the  Respondent.  Henrietta 
•au.  and  there  are  several  children  of  this  marriag 

1  hn  the  7th  of  December.  1833.  William  Andrew  Motz  assigned  to  Joseph  Carrier 
all  his  rights  as  heir  of  his  father,  and  as  heir  and  legatee  of  his  mother,  in  the 
same  manner  and  for  the  same  considerations  as  his  brother,  the  Appellant,  had 
done. 

On  the  Oth  of  December.  1837,  Catherine  Motz  died  a  minor,  and  intestate, 
leaving  the  Appellant  and  William  Andrew  Motz  her  heir<. 

On  the  4th   of  July,   1839,  Joseph   Carrier  came  to  an   account   with   William 
Andrew  Motz  in  respect  of  his  moiety  of  the  sum  of  £505  6s.  3d.,  appearing  by  the 
inventory     to     be     the     share     of     Catherine      Motz     of     the     estate     of     her 
mother.      Christiana      McPhee.        By     this      account      it      appears      that      Joseph 
Carrier  charged  William  Andrew  Motz  with  his  share  of  a  debt  repre-[382]-sented 
to  have  been  due  from  the  community,  and  not  to  have  been  included  in  the  in- 
ry,  but  to  have  been  since  paid  by  Carrier,  and  also  with  his  share  of  the  loss 
upon  a  debt  due  to  the  community,  and  included  in  the  inventory,  but  which  had 
een  fully  realized  :  and  further  with  his  share  of  the  funeral  and  some  other 
expenses  of  Catherine  Motz.     These  sums  were  by  the  account  deducted   from  the 
y  of  th<  -    3d.,  leaving  a  balance  of   £142   lis.  3d.  due  to  William 

Andrew  Motz.  of  which  he  acknowledged  the  receipt,  and  he  also  signed  a  memo- 
randum at  the  foot  of  the  account,  admitting  it  to  be  correct. 

in.     "."tli   of  April,    1841,  the   Appellant  came  to  a   general  settlement  of 
ints  with  Joseph  Carrier,  and  Joseph  Carrier  and  the  Appellant  then  signed  a 
memorandum  by  which  they  acknowledged  to  have  settled  all   accounts  :_renerally. 
of  whatever  description,  between  them.  including  what  Joseph  Carrier  was  account- 
a'lle  for  to  the  Appellant,  for  his  share  of  the  succession  of  Catherine  Motz.  his 
:  and  they  further  acknowledged  that   the  result   of  tin-  settlement    was.  that 
h  Carrier  was  debtor  to  James  Motz  in  the  sum  of  £76  ."■-.  Id.,  and  that  Joseph 
Carrier  had  paid  that  sum  to  the  Appellant  :  and  by  this  memorandum  the  Appel- 
lant confirmed  and  approved  the  account  rendered  h  Carrier,  of  the  succes- 
I                                    the  4th  of  July.  1839  (being  the  account  rendered  to 
William  Andr-       Mote),  and  acquitted  Carrier  from  that  account,  and  from  render- 
ing any  other  account,  di-                    iiim  from  all  claims  and  demands  in   respect 
of  the  suc-[383]       -         of  Catherine  Motz.  and  from  all  other  demands  whatsoever. 
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which  he  had     _  that  day:  and  Carrier,  on  his  part,  acquitted  and 

discharged  the  Appellant  from  all  claims  and  demands  which  he  had  against  him  up 
tat   day.   whether   for  advances,   or  on    any   othi  i  ts,   and   the   parties 

mutually  acquitted  each  other. 

On  the  2nd  of  Septet  551,  Joseph  Carrier  died,  having,  by  his  Will,  dated 

_    .  i  bequeathed  the  -     -  ivable  and 

immovable,  to  his  wife,  He  •  riett«   Moreau,  for  her  life  or  widowh 1.  and.  subject 

to  her  ii  I  his  children  by  her,  and  their  issue. 

-  .n  after  the  death  of  Joseph  Carrier,  his  widow,  the  Respondent,  Henrietta 
Moreau,  was  appointed  tutor  to  her  children,  and  she  was  afterwards  also  appointed 

r  to  the  substituti  I  d  by  her  husband's  Will. 

of  March.  1852,  William  Andrew   M  ssigned  to  the  Appellant  all 

-.  shares,  and  portions  in  the  estates  •  -ion   of  his  late  father. 

mother,  and  sister.     This     -•  _    :  lent  pur;        ■  he  face  of  it.  to  have  been  made 

j.od  value  received  :  but  the  particulars  of  the  consideration  do  not  appear  on 
ice  of  the  instrument. 

On  the  28th  of  June.  1852.  the  Appellant  instituted  the  suit  out  of  which  this 
appeal  arises,  in  the  Superior  Court  of  the  District  of  Quebec,  a  -  Henrietta 
Moreau,  in  her  own  right,  in  respect  of  the  community  between  her  and  Joseph 
Carrier,  and  as  legatee  under  his  Will,  and  tutor  to  her  children  and  to  the  Bucct 
created  by  the  Will,  and  against  Joseph  Carrier  the  younger,  who  seems  to  have 
been  [384]  a  formal  party  merely  as  lecatee  under  the  Will  of  Christiana  McPhee. 
The  Appellant  instituted  this  suit  in  his  character  of  k-_  Christiana  McPhee. 

and  of  assignee  of  William  Andrew  Motz.  and  of  heir  of  Catherine  Motz.     By  the 
declaration  he  impeaches  the  inventory  of  the  31st  of  Aug    -        -  ssign- 

ment  by  him  of  the  27th  of  April.  1831  :  the  assignment  by  William  Andrew  Motz 
of  the  7th  of  December.  1833;  the  account  settled  with  William  Andrew  Motz  on 
the  8th  of  July.  1839:  and  the  account  settled  with  himself  on  the  30th  of  April. 
1-41  :  and  seeks  to  have  those  instruments  and  accounts  declared  to  be  void  and  of 
no  effect,  and  in  effect  to  have  the  accounts  taken  of  the  estate  of  Christiana  McPhee 
and  of  the  administration  thereof,  and  to  have  her  estate  distributed  and  divided  in 
fifths  according  to  the  directions  of  her  Will.  The  declaration  also  sought  relief  as 
to  a  moiety  of  a  sum  of  £600  which  had  been  the  subject  of  a  deed  of  donation  by 
Joseph  Carrier  and  Christiana  McPhee  to  the  Appellant  and  his  brother  and  s> 
and  it  further  asked  to  have  it  declared  that  the  community  between  Joseph  Carrier 
and  Christiana  McPhee  had  not  been  determined,  but  was  still  sul  sistii  _ 
two  latter  points  were  decided  against  the  Appellant  in  the  Superior  Court :  and 
there  having  been  no  appeal  by  him  from  the  decision  upon  them,  the  points  are  not 
open  upon  this  appeal. 

The  grounds  assigned  by  the  declaration  for  impeaching  the  instruments  and 
accounts  in  question  are  these: — As  to  the  inventory,  that  it  was  not  made  in  the 

-  nee  of  Lewis  Harper,  the  tutor  of  the  minors.  Motz.  and  lawful  contradictor: 
that  the  cha-[385]-racter  of  tutor  assumed  by  Joseph  Carrier  was  an  usurped 
character  :  that  the  Appellant  was  not.  in  fact,  sub-tutor  of  his  brother  and  sister 
and  had  been  wrongly  placed  in  that  position  by  Joseph  Carrier,  he.  the  Appellant, 
being  then  a  minor  and  under  the  power  of  Joseph  Carrier  :  that  the  inventorv  was 
incomplete,  incorrect,  and  false:  that  Joseph  Carrier  had  included  in  it.  as  part  of 
the  community,  property  of  Christiana  McPhee.  and  had  not  accounted  for  other 

rty  of  hers  which  had  been  alienated  by  him  during  the  communitv.  As  to  the 
-  _nment  of  the  27th  of  April.  1831  :  that  the  consideration  was  less  than  half  the 
value  of  the  Appellant's  share  of  the  immovable  property  :  that  Joseph  Carrier  had 
never  accounted  with  the  Appellant  for  his  share  of  the  successions  of  his  father 
and  mother,  and  could  not  legally  deal  with  him  in  the  matter,  and  that  the  con- 
sideration was  founded  on  false  and  erroneous  calculations,  and  was  much  below 
the  value  :  that  the  Appellant  was  then  a  minor,  and  that  the  transaction  was  with 
Carrier,  who  was  the  guardian  of  the  Appellant's  person  and  property,  in  his 
character  of  stepfather  and  pro-tutor,  and  that  it  was  had.  without  anv  account 
rendered,  accompanied  by  vouchers,  and  without  any  true  and  lawful  inventorv 
i  made,  and  without  the  Appellant's  having  been  put  in  the  position  of  know- 
ing the  value  of  the  property,  and  without  the  presence  of  a  tutor  ad  hoc.  As  to 
the  assignment  of  the  7th  of  December.  1833.  preciselv  similar  reasons  were  alleged. 
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As  to  the  account  of  the  4th  of  July.  1839.  the  grounds  assigned  were,  that  it  was 
informal,  incorrect,  illegal,  and  incomplete,  and  that  it  was  not  accompanied  by 
vouchers,  nor  sworn  by  Carrier  to  be  just  and  true:  and  as  to  the  settlement  [386] 
■  ■uiiT  of  the  30th  of  April.  1841.  it  was  impeached  upon  the  ground,  that  it 
had  not  been  preceded  by  the  rendering  '.awful  account  accompanied  by 

vouchers,  and  had  not  been  sworn  to  be  just  and  true. 

The  Respondent  pleaded  to  the  action.     The  second  plea  was.  that  the  action 
was  wholly  barred  by  the  lapse  of  more  than  ten  years,  between  persons  of  full     S 
and  not   privileged,  si:  -  -truments  and  account  >    -      _       -o  be  im- 

peached had  been  made  and  passed,  and  by  the  lapse  of  more  than  ten  years  since 
the  Appellant  and  those  whom  he  represented  in  the  action  had  attained  majority  : 
and  by  her  fourth  plea  the  Respondent  put  in  issue  all  the  facts  of  the  case. 

The  Appellant  replied  to  the  second  plea  that  the  ten  years'  prescription  did 
not  apply  to  the  case  :  Joseph  Carrier  having  been  the  tutor,  pro-tutor,  and  guardian 
of  the  Appellant  and  of  his  brother  and  sister,  and  not  having  rendered  any  account 
nor  produced  vouchers.  And.  further,  that  Carrier  having  had  the  usufruct  of 
Christiana  McPhee's  property  during  his  life,  the  prescription  did  not  beirin  to  run 
till  his  death,  and  that  the  instruments  and  accounts  sought  to  be  impeached  were 
affected  by  fraud  and  deceit,  and  that  there  could  be  no  prescription  in  the  case  of 
fraud  or  deceit. 

There  is  a  great  deal  of  evidence  in  the  cause  both  on  the  one  side  and  on  the 
other,  relating  mainly  to  the  ages  of  the  Appellant  and  of  William  Andrew  Motz, 
and  to  the  extent  and  value  of  the  property  comprised  in  the  community  between 
Joseph  Carrier  and  Christiana  McPhee.  and  to  the  disposition  of  that  property; 
but  in  the  view  which  their  Lordships  [387]  have  taken  of  the  case,  it  is  not  nee-  • 
to  enter  into  an  examination  of  this  evidence.  It  is  sufficient  to  observe  that  the 
Appellant  was.  in  the  i  _  -  f  the  cause,  examined  on  interrogatories  exhibited 
on  the  pan:  of  the  Respondent.  That  by  the  first  of  these  interrogatories  he  was 
asked,  whether  he  had  not  sworn  in  an  affidavit  which  he  had  desired  to  file  in 
support  of  his  demand,  that  Christiana  McPhee  and  Joseph  Carrier  had  often  told 
him  that  Jacob  Pozer  was  largely  indebted  to  the  succession  of  the  late  John  Motz, 
that  is  to  say.  in  the  sum  of  £500.  currency,  for  money  advanced  and  lent  by  the 
said  John  Motz  in  or  about  the  year  1.^17  :  that  the  late  William  Fisher  Scott  was 
indebted  to  the  succession  of  the  late  John  Motz  in  the  sum  of  £800  currency,  for 
money  lent  to  William  Fisher  Scott  by  the  late  John  Motz:  and  that  divers  other 
sums  of  money  were  due  to  the  succession  by  the  late  James  McCullum  and 
Grout,  to  the  amount  of  some  hundred  pounds  currency :  and  that  by  the  second  of 
these  interrogatories  he  was  asked  whether  he  had  not  sworn  in  the  said  affidavit, 
that  he  knew  that  the  late  Joseph  Carrier  and  Christiana   McPhee.  after  having 

ight  a  house  in  the  lower  town  of  Quebec  in  the  month  of  August.  1817,  had  still 
in  their  possession,  belonging  to  them  and  forming  part  of  their  community,  a  very 
large  sum  of  money,  that  is  to  say.  the  sum  of  £'5000.  or  thereabouts  :  and  that  at 
the  death  of  Christiana  McPhee  in  April,  1829.  their  fortunes  had  been  augmented, 
and  they  had  in  their  |  -  --  a  a  sum  of  about  £4000.  currency,  in  gold,  silver, 
and  Bills  of  exchange,  and  that  he  counted  the  same,  and  that  he  enjoyed  the  entire 
confidence  of  his  mother  up  to  the  time  of  her  decease  :  and  that  [388]  his  mother 
and  Joseph  Carrier  had  also  belonging  to  them  a  large  stock-in-trade  of  the  value 
of  more  than  £2000,  currency,  with  other  movables  of  the  value  of  more  than  £1000, 
currency,  the  whole  estimated  by  him  at  a  low  value,  besides  debts  to  a  considerable 
amount,  independently  of  immovable  property  belonging  to  John  Motz.  and  to  the 
Community  between  Joseph  Carrier  and  Christiana  McPhee:  and  that  the  Appel- 
lant's answers  to  these  interrogatories  were  as  follows: — To  the  first  interrou'atorv. 
— "'  Yes:  and  in  addition  to  thoe  •  •  1  omitted  to  mention  the  name  of  another 
in  called  to  my  memory  since  the  closing  of  my  enquetes,  by  Mr.  Hamel.  road- 
surveyor  of  this  city:  I  allude  to  a  person  of  the  name  of  M'Eaehau  or  M'Eachern, 
well  known  to  the  said  Mr.  Hamel,  and  of  whom  the  said  Joseph  Carrier  often  >poke 
to  ii.-      -  -'  indebted  to  the  estate  of  my  late  father,  John  Motz.  in  the  sum  of,  I 

think,  £350.  which,  together  with  the  interest  that  would  have  accrued  thereupon 
in  the  year  1830,  when  Mr.  Carrier  made  his  inventory  of  the  31st  of  August,  would 
have  amounted  to  about  £500  or  upwards,  and  which  sum  has  not  been  entered  bv 
che     said     Joseph     Carrier     in     his     said     inventory     of     the     31st     of     August, 
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Plaintiffs  Exhibit  No.  34.  tiled  in  this  cause-,  that  he,  the  said 
(airier,  received  in  hand,  well  and  duly  paid,  from  Mrs.  W. 
1  Scott,  wife  of  the  said  William  Fisher  Scott,  the  sum  of  £172  17s.  id.. 
on  account  of  some  moneys  lent  by  the  said  John  Motz  to  the  said 
William  Fisher  Scott,  and  that  that  amount  was  never  entered  in  the  said  inventory 
notwithstanding  that  he.  the  said  Joseph  Carrier,  collocated  in  the 

■  n  and  himself,  t!.  seph  [389]  Carrier,  opposant,  on  the 

17th  of  April,    L830,  about   one  year   alter  the  death  of  the  said  late  Christiana 
McPhee.  and  about  four  months 'before  his  said   inventory.     It  appears,  like 
that  he.  the  said  Joseph  Carrier,  had  been  collocated  in  the  cau>e  of  Doll 
Scott,  and  him.  the  said  Joseph  Carrier,  opposant.  for  the  sum  of  £250,  curren. 
appears  by  Plaintiff's  Exhib;-   Y        I,  riled  in  this  ■  ither  of  which  has 

entered  in  his  said  inventory  of  the  31st  of  August,   1830;  Plaintiff's  Exhibit  No. 
17.-  »nd  interrogatory, — "  Yes  :  I  attested  to  those  facts  in  that  affidavit, 

and  I  ki,ow  them  to  lie  true,  and' I  called  them  to  the  recollection  of  the  said  Joseph 
Carrier  about  the  time  of  the  said  inventory,   in    1830.     I  likewise  called  to  his 
recollection  the  circumstance  of  his  having  left  home  a  short  time  before  that  period, 
and  during  his  widowhood,  and  of  his  having  left  one  of  his  iron  chests  (for  he  had 
two  in  thehouse  at  that  time)  wide  open  with  the  key  in  the  lock  thereof,  which  key 
remained     in      my     possession     from     the     Saturday     afternoon,     the     day     of 
his    departure,    until    the    following    Monday,    the    day    of    his    return,    during 
which  time  the  house  was  left  under  my  charare  and  control.     I  counted  upon  that 
occasion,  during  his  absence,  upwards  of  three  thousand  pounds  in  gold,  silver,  and 
bank  bills,  which  were  inclosed  in  that  iron  chest.     I  told  him  at  that  time,  about  the 
time  of  the  said  inventory,  that  I  had  counted  that  sum  in  the  iron  chest,  and  that  I 
knew  that  the  estate  of  my  late  father  and  mother  was  worth  more  than  he  repre- 
sented it  to  be.     Whereupon  he  replied.  '  We  have  no  time  to  think  of  these  matters 
now  :  I  only  intend  this  inventory  as  a  matter  of  form  :  I  will  make  it  all  right  here- 
after.    I  consider  [390]  you  as  my  own  child,  and  have  made  you  in  my  last  Will 
and  Testament  one  of  my  heirs.'     I  told  him  that  I  knew  he  intended  to  do  what  was 
right,  but  again  represented  unto  him  that  I  knew  the  estate  of  my  late  father  and 
mother  was  worth  more  than  he  represented  it  to  be:  upon  which  he  got  annoyed, 
and  replied,  that  he  was  not  obliged  to  render  me  any  account  whatever  of  the  suc- 
n,  that  he  had  the  usufruct  and  enjoyment  thereof  during  his  lifetime,  and  that 
if  I  did  not  hold  my  tongue  he  would  not  give  me  a  fraction,  but  that  if  I  trusted 
to  him  he  would  carry  out  my  mother's  will,  as  ordered  by  her  in  the  Will  itself. 
Shortlv  after  iuy mother's  death  he  turned  me  out  of  doors,  and  compelled  me  to 
provide  for  myself,  and  to  abandon  the  study  of  my  profession,  which  profession  I 
had  studied  for  the  space  of  two  years  and  nine  months,  with  Mr.  M  Pherson,  notary 
public  :  he  gave  me  no  means  of  supporting  myself,  and  left  me  completely  destitute  : 
he  knew  of  my  embarrassed  circumstances,   and  that   I  was  largely  indebted  for 
boarding,  lodging,  clothing,  and  for  maintaining  the  ordinary  necessaries  of  life: 
and  in  the  month  of  April.  1831,  he  inveigled  me  into  making  a  transport  de  droits 
tuccessifs,  filed  in  this  cause  as  Plaintiff's  Exhibit  No.   13.  and  which  I  was  com- 
pelled to  do.  and  did.  in  my  desperate  circumstances,  with  the  understanding  that 
my  mother's  Will  should  be  carried  out  after  his  death,  as  had  been  ordered  therein 
bv  herself.     I  was  obliged  to  make  this  transport  de  draft*  successifs  because  I  had 
no  means  whatever  to  procure  the  ordinary  wants  of  life  :  this  transport  was  made 
without  a  reddition  de  comptes.  without  the  presence  of  my  tutor  nor  of  a  tutor  ad 
hoc.  without   any  of  the  formalities  required  by  law,  [391]   »on    visis  tobulis.     It 
was.  therefore,  only  after  the  death  of  the  said  Joseph  Carrier,  which  took  place  in 
1851.  and  when  I  saw  his  last  Will  and  Testament,  that  I  could  discover  and  became 
aware  of  the  frauds  and  deceit  that  he  had  been  guilty  of  towards  me  in  our  trans- 
actions, and  that  I  found  out  that  I  had  been  inveigled  into  those  transactions  by  his 
deceitful  dissimulations,  delusive  language,  and  plotting  intrigue.'' 

In  this  state  of  circumstances,  the  Superior  Court  by  its  decree  declared  the 
instruments  and  accounts  impeached  by  the  declaration,  to  be  null  and  void,  and, 
in  effect,  decreed  the  accounts  prayed  by  the  Appellant,  the  Appellant  accounting  for 
what  had  been  received  by  him  and  those  whom  he  represented,  with  interest  ;  but,  as 
to  the  deed  of  gift  and  the  continuance  of  the  community,  the  Superior  Court  dis- 
missed the  Appellant's  claims.     The  Court  of  Queen's  Bench,  on  the  other  hand, 
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dismissed  the  suit,  saving  to  the  Appellant  any  remedy  he  might  have  by  special 
aetion. 

In  disposing  of  x his  case  their  Lordships  do  not  think  it  necessary  to  enter  into  the 
question  of  the  aire  or  non-age  of  the  Appellant  and  William  Andrew  Motz  at  the 
vtive  periods  -when  the  assignments  to  Joseph  Carrier  were  made  by  them,  or 
into  any  examination  of  the  evidence  as  to  the  truth  or  falsehood  of  the  inventory. 
or  as  to  the  extent  or  value  of  the  property  comprised  in  the  community  between 
Joseph  Carrier  and  Christiana  McPhee.  They  are  fully  satisfied  that  the  inventory 
was  not  correct,  and  they  are  not  less  satisfied  that,  whether  the  Appellant  was  of 
aire  at  the  date  of  the  inventory  or  not.  and  whether  the  Appellant  and  William 
Andrew  Motz  were  of  age.  or  under  age.  at  the  times  when  they  [392]  made  the 

srnments  to  Joseph  Carrier,  those  assig  ents  were  made  by  thei  -  -  after 
they  had  attained  their  majority,  and  under  such  circumstances,  that  standing  by 
themselves,  without  reference  to  any  question  of  time  or  conduct,  they  could  not 
ssibly  be  maintained,  according  to  the  law  of  Lower  Canada. 

Neither  do  their  Lordships  think  it  necessary,  in  determining  this  case,  to  enter 
into  the  question  so  much  discussed  in  these  papers,  and  debated  in  the  argument  at 
the  bar.  whether  the  ten  years'  prescription  does  or  does  not  bar  the  Appellant's 
claims.  They  assume  in  favour  of  the  Appellant  that  it  does  not  :  but  chums,  although 
not  barred  by  prescription,  may  be  extinguished  by  release,  or  destroyed  by  conduct 
operating  as  a  release  :  and  their  Lordships  are  of  opinion,  that  the  claims  made  by 
the  Appellant  in  this  suit  have  been  so  extinguished  or  destroyed. 

It  appears  from  the  passages  which  have  been  read  from  the  Appellant's  answers 
to  the  Respondent's  interrogatories,  that  the  Appellant  throughout  knew  that  the 
inventory  on  which  all  the  subsequent  transactions  complained  of  in  this  suit  were 
•  t.  did  not  contain  a  just  and  true  account  of  the  property  of  the  community 
between  Joseph  Carrier  and  his  mother.  Christiana  McPhee  :  that  it  was  full  of 
errors  and  on lissi  -  With  knowledge  of  these  facts,  he  dealt  with  Joseph  Carrier, 
and.  several  months  after  the  date  of  the  inventory,  during  which  the  relations 
appear,  from  his  statement,  to  have  been  by  no  means  amicable,  he 
completed  with  Carrier  the  transaction  of  the  "27th  of  April.  1831. 

That  transaction  was  not   a  mere  transaction  oi  at   and  payment.     The 

Appellant  had  at  that  [393]  time  no  right  to  claim  any  payment  whatever.  It  was 
a  transaction  not  merely  of  account  and  payment,  but  of  sale  and  purchase.  It  was 
a  sale  and  purchase  upon  terms  which  might  or  might  not  turn  out  to  be  beneficial 
to  the  Appellant,  according  to  the  duration  of  Joseph  Carrier's  life,  upon  the  deter- 
mination of  which  the  Appellant's  interest  depended. 

These  considerations,  however,  are  not.  as  has  been  already  said,  sufficient  in 
their  Lordships"  judgment  to  justify  the  conclusion  that  the  transaction,  standing 
by  itself,  could  have  been  supported  :  but  the  transaction  could  at  any  time  have  been 
impeached  bv  the  Appellant.  He  might  at  any  time  have  sued  to  set  it  aside.  He 
took  no  proceeding,  nor.  so  far  as  appears  from  the  evidence,  even  intimated  any 
\t  from  the  transaction  during  the  whole  of  Carrier's  life.  During  the  whole 
of  that  period  he  adhered  to  the  transaction,  and  took  the  benefit  of  it  :  and  not  only 
it  in  April.  1811,  he  settled  all  accounts  with  Carrier,  and  signed  a  memorandum 
which,  if  it  does  not  amount  to  an  absolute  release,  at  all  events  approaches  so  closely 
to  it  that  it  can  scarcely  be  considered  in  any  other  light.  There  is  no  pretence  for 
saying  that  the  Appellant  was  at  this  time  in  any  degree  under  the  influence  of 
Carrier.  He  was  at  this  time  independent  of  any  sueh  influence,  of  mature  age.  and 
fully  competent  to  judge  what  it  was  most  for  his  interest  to  do :  and  he  then  deliber- 
ately adopted  this  ■  -  Their  Lordships  are  of  opinion  that  he  must  abide  by  it. 
M  says  that  he  entered  into  the  transaction  of  1831  upon  the  faith  of  promises  made 
to  him  by  Carrier  that  he  would,  by  his  Will,  carry  out  the  dispositions  which  had 
been  made  by  his  wife.  Christiana  McPhee:  and  it  was  said  for  the  [394]  Appellant 
at  the  bar  that  by  the  law  of  Lower  Canada  the  transaction  of  1831, 
wa^  wholly  null  and  void,  and  did  not  admit  of  confirmation  :  but  their 
Lordships  cannot  impute  to  the  Appellant,  more  especially  as  he  seems  to  have  been 
brought  up  to  the  profession  of  the  law.  that  he  did  not  know  that  a  Will  was  a 
revocable  instrument,  and  they  find  it  impossible  to  suppose  that  the  Appellant  could 
have  acted  upon  the  promises  which  he  all  ive  !>een  made  to  him  by  Carrier, 

when  they  find  that  Carrier  turned  him  out  of  the  house  shortly  after  his  mothers 
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death,  and  that  not  only  is  there  no  proof  of  any  reconciliation  between  them,  but 
that  there  appears  to  have  been  litigation  between  them  in  t he  year  1844,  upon  the 
subject  of  the  deed  of  donatio  -     10,  to  which  allusion  has  been  made.     And,  with 

respect  to  what  was  said  as  to  the  law  of  Lower  Canada  upon  the  subject  of  confir- 
mation, however  strong  the  law  may  lie  upon  that  subject,  their  Lordships  do  not 
rind  that  it  disables  parties  from  releasing  their  rights,  or  from  disentitling  them- 
selves by  their  conduct  from  enforcing  them.  The  question  here  is  not  whether  the 
inventory  was  null  and  void,  and  incapable  of  confirmation,  hut  whether  the  assign- 
ment made  by  the  Appellant  can  now  be  set  aside;  for  if  the  assignment  stands  the 
Appellant  -  _  ire  gone.  Looking  at  the  case  in  this  point  of  view,  it  was  said 
for  the  Appellant  that  he  was  not  bound  to  sue  until  the  death  of  Carrier,  when  his 
interest  came  into  possession,  and  this  may  well  lie  so  :  but  although  the  Appellant 
may  have  been  entitled  to  institute  the  suit,  it  does  not  follow  that  lie  was  entitled 
I  in  it  :  and  seeing  that  the  transaction  of  1831,  was  entered  into  with  full 
fcnow-£395]-ledge  on  the  part  of  the  Appellant  that  the  inventory  was  not  correct, 
and  was  followed  by  the  transaction  of  1841,  which,  m  their  Lordships'  judgment. 

itamount  to,  a  release,  they  are  of  opinion  that  the  Appellant  was 
so  entitled  to  succeed.  In  order  so  to  entitle  hint  he  was  bound,  as  their  Lordship- 
think,  to  show  that  the  transaction  of  1841.  was  open  to  impeachment,  as  the 
original  transaction  had  itself  been,  and  in  their  Lordships'  opinion  he  has  failed  to 
do  SO.  The  transaction  of  1841,  was  not  a  mere  sequence  of  the  original  transaction  ; 
it  was,  in  some  respects,  a  new  and  independent  transaction.  It  cannot  have  pro- 
ceeded upon  the  faith  of  the  inventory,  for  the  Appellant  knew-  the  inventory  to  lie 
incorrect.  It  cannot  lie  affected  by  any  considerations  of  influence  or  control  arising 
from  the  relation  between  the  parties,  for  the  Appellant  had  long  been  emancipated 
from  any  such  influence  or  control.  Their  Lordships  are  satisfied  that  the  Appellant 
when  he  entered  into  this  transaction  well  knew  that  the  original  transaction  was 
open  to  impeachment,  and  deliberately  determined  that  it  was  more  for  his  interest 
to  release  than  to  prosecute  his  claims.  In  cases  of  this  nature  the  position  in  which 
the  person  whose  title  is  sought  to  be  impeached  has  been  placed,  must  alway-  be 
borne  in  mind,  although  it  may  not  decide  the  question  whether  the  transaction  ought 
to  be  set  aside.  In  this  case  the  Appellant  has  abstained  from  suing  to  impeach  these 
transactions  until  the  death  of  Carrier,  by  whom,  had  he  been  living,  they  might  have 
elucidated  and  explained. 

Upon  these  grounds  their  Lordships  are  of  opinion,  that  the  Appellant's  clairm. 
so  far  as  respects  his  [396]  individual  interests,  cannot  be  maintained.  The  same 
reasons  which  preclude  the  Appellant's  individual  claims  seem  to  their  Lordship- 
to  preclude  also  his  claims  as  co-heir  of  his  sister.  The  claims  set  up  by  the  Appel- 
lant as  assignee  of  his  brother  William  Andrew  Motz,  have  appeared  to  their  Lord- 
ships to  be  more  open  to  consideration  :  but  William  Andrew  Motz  settled  accounts 
with  Joseph  Carrier  upon  the  footing  of  the  inventory,  knowing,  as  appears  by  the 
account  itself,  that  the  inventory  was  not  correct,  and  their  Lordships,  therefore,  do 
not  think  that  this  part  of  the  case  can  lie  distinguished.  They  give  no  opinion  upon 
the  question  whether  such  an  assignment  can  in  any  case  be  made  the  foundation  of  a 
suit,  but  they  think  it  right  to  say  that  assignments  taken  as  this  has  evidently  been. 
for  the  mere  purpose  of  prosecuting  a  suit,  are  not  entitled  to  any  favourable  con- 
sideration. 

Upon  the  whole,  therefore,  their  Lordships  will  humbly  recommend  Her  Ma 
to  dismiss  this  appeal:  but  their  Lordships  highly  disapprove  of  transactions 
this  description  entered  into  by  persons  standing  in  confidential  relations  :  and 
upon  this  ground,  and  upon  the  ground  of  there  having  been  a  difference  of  opinion 
in  the  Courts  in  Canada,  and  to  some  extent  between  the  Judges  of  the  Court  from 
which  this  appeal  comes,  they  will  humbly  recommend  that  the  dismissal  lie  without 
costs. 

(Feb.  ti.  1861  *)  A  petition  was  afterwards  presented  by  the  Appellant  for  a  re- 
hearing of  the  appeal  on  the  ground  [397]  that  the  judgment  of  their  Lordships  was 

*  Present:  The  Bight  Hon.  Lord  Kingsdown.  the  Right  Hon.  The  Lord  Justice 
Knight  Bruce,  the  Right  Hon.  The  Lord  Justice  Turner,  and  the  Right  Hon.  Sir  John 
Tavlor  Coleridge. 
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founded  •  -   which  were  nut   properly  before  the  Court.     The  petition 

_cd.   that   the  judgment   of   their   Lordships   was   founded  upon  certain    inter- 

.        -        -  which  had  been,  at  thi  e  of  the  Respondent,  and  in 

conformity  with  the  practice  of  the  Courts  of  Lower  Canada,  excluded  from  being  used 

idenee  ill  the  caus  the  practice  of  the  Courts  of   Lower  Ca 

whei-  gatories  were  administered  to  one  of  the  parties  to  a  suit,  the  party 

administering  such  interrogatories  could  elect  to  use  or  not  the  interrogatories  and 
aiisv  .deuce  in  the  suit,  and  that  in  the  event  of  the  party  administering 

such  -  gatories  eh         s       I  to  use  th     •  -uch  party  moves  for  an  A. 

ourt  of  no*  9  ~ueh  interrogatories  and  answers,  which  is  a  matter  of  course, 

and  that  thereupon  the  interrogatories  and  answers  are  excluded  from  being  used  or 
referred  to  as  evidence  in  the  suit,  but  that  the  Acte  of  the  Court  was  laid  before  the 
Court  with  the  other  documents.  That  the  Respondent  had  administered  inter- 
rogatories to  the  Appellant  which  had  been  answered,  but  had  afterwards  elected  to 
withdraw  them,  and  had  on  the  4th  of  April.  If  55.  moved  for  and  obtained  an  Arte  for 
that  purpose.  That  the  Clerk  of  Appeals  of  the  Court  of  Queen"s  Bench,  in  Canada. 
ted  to  transcribe  the  Respondents"  declaration  of  not  using  the  ;;;  -  such 

interrogatories  in  the  record  transmitted  to  Her   '  jneil.  in  eon- 

of  which,  the  Petitioner  submitted,  that  there  had  been  a  miscarriage  of 
justice  :  for  had  the  Respondent  elected  to  make  use  of  the  answers  and  interrogatories 
as  evidence  in  the  [398]  Court  below,  the  Petitioner  knowing  the  incur: 
the  inventorv  to  which  they  referred,  would  have  adduced  further  evidence  to  show 
the  information  to  which  they  referred,  that  was  in  most  part  recently  acquired, 
but  that  as  the  Respondent  had  elected  not  to  use  the  .  -  rs  to  interrog  toi  5,  but  to 
stand  upon  the  alleged  correctness  of  the  inventory,  taken  and  admitted  in  the  cause, 
it  was  unnecessary  and  improper  for  him  to  adduce  further  evidence,  and  he  sub- 
mitted that  the  Respondent  should  be  held  bound  by  his  election,  or  that  he  should  be 
allowed  to  give  further  evidence  before  the  appeal  was  finally  adjudicated. 

In  sup]      t  of  this      rtition.  the  Appellant  filed,  an  office  copy  in  the  Superior 
Court  in  Lower  Canada  of  the  motion  made  on  the  4th  of  April.  1^55.  which  pur- 

ted  to  be  te  de  c( 

Demandeur  aux  interrogatot  '■-:"  with  an  affidavit  setting  forth 

the  practice  of  the  Court  in  Lower  Canada,  and  stating  that  it  appeared  from  the 
f  documt  -  Engl   tad  annexed  to  the  printed  record  in  the  appeal, 

that  the  Clerk  of  appeals  had  omitted  to  send  to  England  the  above  Acte  of  Court, 
but  that  its  title  was  inserted  in  the  list  of  documents,  and  that  the  interrogatories 
and  answer  were  marked  as  "  omitted.' 

Upon  this  petition  and  affidavits.  Mr.  R.  Palmer.  Q.C.,  moved  for  a  re-hearing. 

He  submitted,  that  it  clearly  appeared,  that  their  Lordships'  judgment  proceeded 

on  the  interrog  -  -    ers,  which  wer<  svidence  in  the  action.  [399] 

although  upon  the  file  of  the  Court,  and  was  improperly  included  in  the  printed 

transcript  sent  from  Canada,  while  from  a  further  erroi  ppeals,  the 

Acte  made  on  the  it  355,  of  the  Respondent's  declar..  to  use  the 

interrogatories  and  answers  .lined.     That  no  reference  had  been  made  in 

the  printed  cases  by  either  side  to  -         lx>th  parties  were  aware  that 

could  not  be  used.     Upon  the  question  of  allowing  a  re-hearing  of  an  appeal. 

: erred  to  '1 17), 

ick  v.  Hitchcock  (Lord's  Juurn.  14  Vol.  601 1,  and  a  Bill  of 

Review  a  decree-  obtained  fraudulently,  or  in  error,  he  cited  The  Earl  oj  Brandon  v. 

Clk.  am;  Whit-t  il  H.  L.  Cases,  LI 

The  Lord  Justice  Turner. — Their  Lordships  are  of  opinion,  that  it  is  impossible 

for  them  .  ive  relief  in  this  .  ..-■        No  doubt  the  Appellant   thought  it  for 

,ve  the  inter)'  s  i  swers  inserted  in  the  transcript 

of  th(  and  treated  as  part  of  the  case,  on  account  of  the  statemi 

favourable  to  ^nd  intended  to  take  the  opinion  of  the  Court  upon  that  evi- 

take  the  benefit  of  it  if  it  should  turn  out  to  his  advantagi  .     Now,  we 

■,at   ground  alone,  irrespective  of  the  question  of  law  and 

ice.  the  allegation  in  the  petition  in  th  fficient.     We  do 

think  thei       -  hardship  in  thi>  case.  [400]  looking  at  what  the  Appellant  had 
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himself  shown  in  his  answers  to  interrogatories,  Bui  their  Lordships  have,  we 
apprehend,  do  power,  in  a  case  of  this  description  to  recommend  to  EL  1  Majesty  a 
re-hearing  without  directing  some  inquiry  a>  to  whal  knowledgi  the  Appellant  had 
of  the  facts  at  the  time  of  thi   nee 

[Mews'  Dig.  tit.  COLONY,  III-  Aitkai.-  m  l'i;i\  v  Cm  m  ii- :  (I.  I'nirtlr,  ,-  j.  ff<  hearing 
Appeal;  tit.  DEED  AM)  BOND,  F.  5.  c.  i. :  tit.  FRAUD  AND  MISREPRESEN 
TATION,  I,  8-c.  ii.  a.     S.C.  9  W.R  V. 


[401]  <  »N  APPEAL  FROM  THK  SUPREME  C<  IURT  ( IF  THE  ISLAND  OF  CK \  LI  IK 

ELST    LINDSAY   and   JAMES    FARQUHAB    SADDEN,— Appellants;  THE   ORI- 
ENTAL HANK  CORPORATION  AT  COLUMBO,  and  Others,— Responds 
[11th.  13th,  and  14th  Feb.,  I860]. 

In  an  action  to  recover  possession  of  real  estate  in  the  district  of  Randy,  in  the 
Island  of  Ceylon,  by  English  parties,  whose  rights  were  founded  upon  instru- 
ments made  in  the  English  form: — Held,  (there  being  no  particular  law 
in  that  District,)  that  the  principles  of  English  law  were  to  govern  the  rights 
of  the  parties  in  the  action  [13  Moo.  P.C.  123,  124]. 

The  Roman-Dutch  law  prevails  generally  in  the  Island  of  Ceylon  [13  Moo. 
P.C.  i2i]. 

Acording  to  the  law  in  force  in  Ceylon,  it  is  essential  to  the  validity  of  a  deed, 
affecting  immovable  property,  that  the  deed  should  be  executed  in  the  Island 
[13  Moo.  P.C.  410]. 

The  suit  out  of  which  this  appeal  arose,  was  in  the  nature  of  an  action  of 
ejectment  brought  in  the  [402]  District  Court  of  Kandy  in  the  Island  of  Ceylon,  to 
recover  possession  with  mesne  profits  of  the  estate  and  coffee  plantation.  Rajawelle, 
situate  in  the  District  of  Kandy,  which  was  the  property  of  Colonel  Martin  Lindsay, 
deceased,  and  devised  by  him  to  the  Appellants,  and  the  Respondent.  David  Baird 
Lindsay,  as  joint  tenants  in  trust  for  infant  cestui  qut  trusts  and  others:  and  also 
that  a  warrant  of  attorney  and  a  Bond  operating  as  a  mortgage,  or  charge  upon 
the  plantation,  might  be  declared  void,  as  being  insufficient  to  create  a  charge  on 
the  plantation,  and  further  that  the  proceedings  taken  thereon  might  be  set  aside. 

The  Respondents,  with  the  exception  of  David  Baird  Lindsay,  defended  their 
entry  and  possession  of  the  plantation,  under  a  deed  of  sale  executed  by  the  District 
Fiscal,  a  ministerial  officer  of  the  Island,  who  had  previously  to  the  death  of  the 
Testator,  seized  and  sold  the  plantation,  under  a  writ  of  execution  issued  in  a  suit 
on  the  Bond  and  warrant  of  attorney,  in  which  the  Respondent.  George  Smyttan  Duff, 
the  l'laintiff  in  that  suit,  had  obtained  a  judgment  against  the  Respondent,  David 
Baird  Lindsay,  personally. 

The  District  Court  of  Kandy  made  a  decree  in  favour  of  the  Plaintiffs,  except 
The  Oriental  Bank,  against  whom  the  libel  was  dismissed  with  costs.  This  judgment 
was  reversed  on  appeal  by  the  Supreme  Court  of  the  Island,  which  dismissed  the 
Plaintiffs'  libel  against  all  the  Defendants. 

The  Courts  in  the  Island  treated  the  case  as  being  governed  by  the  law  of 
England. 

The  principal  points  raised  in  the  Courts  below  and  upon  appeal  were: — First. 
whether  the  seizure  and  sale  of  the  plantation,  Rajawelle,  the  property  of  the  late 
[403]  Martin  Lindsay,  was  not  altogether  void,  and  the  possession  of  the  Respondents 
illegal  as  against  the  Appellants,  who  were  the  executor  and  executrix,  and  two  of 
the   surviving  trustees   of   his   Will;   further,  whether  these  proceedings   were  not 


*  Present:    The  Right  Hon.  Lord  Kingsdown,  the  Right  Hon.  the  Lord  Justice 
Knight  Bruce,  the  Right  Hon.  the  Lord  Justice  Turner,  t lie  Right  Hon.  Sir  J 
Taylor  Coleridge,  and  the  Right  Hon.  Sir  Lawrence  Peel. 
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'uted  by  the  Respond^:      I       rge  Smyttan  Duff,  in  violation  of  L;ood  faith.,  aud 
-     _reement  with  the  Respondent.  Lindsay  :  whether  an  actual  demand 
■re  entering  up  judgment  or  issuing  execution,  according  to 
audition  of  the  Bond  and  warrant  of  attorney:  and,  whether  the  amount  levied 
was  not  in  excess  of  the  sum  specially  limited  in  the  Bond  :  and.  secondly,  with  refer- 
to  the  legal  effect  of  a  clause  inserted  in  the  Bond,  whether  the  Respondent, 
Line-  -  of   the  executors  of   Martin  Lindsay,  could  validly  moi    _    2 

way  of  hypothecation,  the  plantation,  Rajawelle.  to  the  Respond)  je  Smyrtan 

Duff:  and,  lastly,  whether  a  power  to  mort_  ge,  set  up  by  the  Respondents,  as 
having  been  obtained  from  the  Court  of  Probate  in  the  Island,  was  valid  in  itself, 
aud  if  so.  then  whether  such  power  was  duly  exercised  by  executing  the  Bond  and 
warrant  of  anon 

The  facts  of  the  case  are  fully  detailed  in  the  judgment.     The  appeal  was 
Mr.    R.   Palmer.   Q.C.,   and    Mr.  the  Appellants:   and  The  Attoruey- 

eral  (Sir  Richard  Bethell).  aud  Mr.  H.  T.  Erskine.  for  the  Respondents. 
On  the  part  of  the  Appellants  it  was  contended  that  the  case  was  to  be  governed 
.    ish  law.   as  the   Roman-Dutch  law  had   never  been   introduced   in  the 
Province  of  Randy,  the  Dutch  never  having  had  authority  over  that   Province ; 
referring  in  support  [404]  of  this  proposition  to  Sir  Charles  MarshalTs  judg: 
of  the  Ceylon  Court,  pp.  106,  139,  181,  -i~  :  and  the  Ceylon  Ordinance.  No.  5.     552, 
passed  to  introduce  into  the  Colony  the  law  of  England   in  certain   cases   and  to 
restrict  the  operation  of  the  Kandyan  law.     They  also  cited  Laboueltere  v.  Tupper 
(11  Moore's  P.C.  Cases        ?),  upon  the  question  of  English  law  respecting  the  Bond 
ullity  aud  void  as  a  mortgage,  or  creating  a  lien  on  the  trust  estate,  as 
it  was  executed  by  the  Respondent.  Lindsav.   alone,  he  being  one  only  of  several 
executors  and  devisees  in  trust. 

For  the  Respondents  it  was  insisted,  rirst.  that  though  the  proceedings  were  in 
the  form  of  an  action  of  ejectment,  and  had  been  so  held  and  treated  by  the  Disl 

:  of  Kandy.  yet  that  it  was  in  substance  a  proceeding  founded  upon  the  Civil 
law,  of  a  relief,  or  restitutio  in  integrum,  adopted  by  the  Roman-Dutch  law. 
E'er  Linden.  B.  I.  c  xviii.  sec.  x..  and  B.  III.  P.  I.  c.  vii.  §  v.:   and.  secondly,  that 
the  Respondent.  Lindsa;  _  -  stee  in  Ceylon  had  full  power  over  the 

estate,  citing  upon  this  point.  Herberts  Dutch  executor's  v'uide.  pp.  41.  45.  16 
and  67.     Freyham  v.  The  Heir*  ed  in  1  Knapp's  P.C.  Cases.  110)       ! 

Burge*s  Comm.  on  Col.  and  For.  Law.  pp.  736.  7. 
Their  Lordships'  judgment  was  delivered  by 

The  Lord  Justice  Turner  (23rd  June.  1860). — This  appeal  arises  out  of  a  suit 
instituted  by  the  Appellants  in  the  District  Court  of  Kandy.  in  the  Island  of  Ceylon, 
airainst  the  Oriental  Bank  Corporation,  George  Smyttan  Duff,  personally  and  as 
executor  of  Alexander  Brown,  deceased.  James  Ini:l<-[405]ton.  and  David  Baird 
Lindsav.  for  the  purpose,  according  to  the  prayer  of  the  libel  in  the  suit,  of  h 
it  declared  and  decreed  that  an  instrument  of  the  11th  of  July.  1848,  and  a  warrant 

ttorney  of  that  date,  mentioned  in  the  libel,  were  and  are.  bo  far 
rights  of  the  Plaintiffs  (the  Appellants*  and  the  estate  of  Martin  Lindsay.  dec<    - 
wholly  null  and  void,  and  i:  sufficient  to  convey  or  pass  any  interest  in  the  said  estate. 

acumbrance  thereon  :  and  of  having  it  also  declared  and 

decreed  that  thi        .     -  of  the  Plaintiffs  (the  Appellants),  and  of  the  estate  of  Martin 

Lindsay,  were  not  and  are  not   in   any  way  affected  by  any  proceeding  in  a 

against    the    Defendant.    David    Baird    Lindsav.     No.    t      1        tentioned    in    the 

libel  :    and   that    by   no    proceeding   had    in    the   suit    in    respect   of   the   execution 

the     effects    of     David     Baird     Lindsay,     and    the    sale    thereupon    of 

Kaiawelle     e.-tate.     lands     and     premises,     could     the     estate,     lauds     and 

premises   be   legally    passed  :    and   that    the   same   did    not    by   any   such    proceed- 

•ul  property  of  the  Oriental  Bank  mentioned  in  the  libel,  or  of 

Defendants:   and  for  the  further  purpose,  according  to  the  prayer  of  the 

libel,  that   the  Defendants  might   tie  ejected   from  the  estate,   lands  and  prer    -   - 

Appellants)  might  l>e  restored  to  their  original  ri 
and  put  and  placed  in  the  possession  ate.  lands  and  prei     -  -  behalf  of 

-  and  thost  -  and  othi    -  -  -  they  represented,  of  which 

.    i.  been  illegally  and  fraudulently  deprived  :  and  that  the 
152 


LINDSAY   V.  ORIENTAL  BANK  AT  COLUMBO  [i860]      XIII  MOORE,  406 

I1  ed  to  pay  to  tlie  Plaintiffs  (the  Appellant*  d  for 

profits,  the  sum  of  £10,000  sterling,  with  costs  of  suit. 

[406]  L'pon  the  hearing  of  this  suit,  the  District  Court  of  Kandy  on  the  ICth  of 
April.   1855,  made  the  following  decree:   That  the  Defendants  be  ejected  from  the 
ises  in  dispute;  that  the  Plaintiffs  (the  Appellants),  as  devisees  in  trust  of  the 
Martin  Lindsay,  be  restored  lieted  in 

Bne  profits  to  the  amount  of  £6457  3s.  Id.  sterling, 
in  the  following  proporl  From  the  Defendai  t,  G  3    yttan 

Duff,  from  the  10th  of  February,   1849,  •■  April.   1850;  and  from  the 

Del  i  S    yttan   Duf  cutor  of  the  Alesandei    B 

and  from  the  Di  fei  dai  from  the  1st  of  May,   ; 

May.  1853,  at  the  rate  of  £1500  per  annum:  and  that  the  above  Defendants  do  pay 
the  cos  t,  except  the  costs  of  the  Oriental  Bank  Corporati  gainst 

whom  the  libel  was  dismissed  with  costs,  and  except   the  costs  of  the  Defendant, 
I  Baird  Lindsay,  which  were  to  be  borne  by  himself. 
From    Th  -  of   the    District    Court    of    Kandy,    the    Defendai 

■an  Duff,  in  his  own  right,  and  as  executor  of  Alexander  Brown,  and  the 
Defendant.  James  Ingleton,  appealed  to  the  Supreme  Court  of  the  Island  of  Ceylon  : 
and  that  Court,  by  its  decree,  dated  the  8th  of  March.  l.>jlj.  reversed  the  judgment 
of  the  District  Court,  and  dismissed  the  lihel  with  ci 

The  appeal  before  us  is  brought  by  the  Plaintiffs  (the  Appellants)  from  this 
latter  decree. 

Martin  Lindsay,  the  Testator,  to  whom  the  estate  in  question  belonged,  and  who 
appears  to  have  lieen  domiciled  in  Scotland,  by  his  Will  dated  the  21st  of  December. 
18-14.  after  directing  payment  of  his  debts  [407]  and  funeral  and  testamentary 
expenses,  u'ave.  devised,  and  liequeathed  his  undivided  share  of  the  Rajawelle  estate 
in  the  Island  of  Ceylon,  with  the  fixtures,  implements  and  utensils  thereto  belonging, 
which  he  held  jointly  with  the  heirs  of  the  late  George  Tumour,  and  all  other 
3.  lands,  tenements,  and  hereditaments,  and  other  property,  whether  real 
or  personal,  or  mixed,  belonging  to  him  in  the  Island  of  Ceylon,  unto  and  to  the 
•  his  wife,  the  Appellant.  Elsy  Lindsay  :  his  son.  the  Respondent.  David  Baird 
Lindsay:  his  brother,  the  Rev.  Henry  Lindsay:  his  brother-in-law.  James  Hadden, 
and  his  son-in-law,  the  Appellant.  James  Farquhar  Hadden.  their  heirs,  executors 
and  administrators,  upon  trust,  to  manage  and  cultivate  the  same  as  they  should 
think  most  beneficial  for  the  persons  who  should  be  entitled  thereto  under  his  Will : 
with  very  full  and  extensive  powers  of  management,  and  with  a  declaration  of  his 
most  earnest  desire  that  his  I  ■  -  Miould  continue  to  manage  the  same  as  long  as 
might  be  practicable,  without  bringing  the  same  to  a  sale  :  and  after  declaring  trusts 
of  the  nett  proceeds  to  he  derived  from  the  estate  and  premises  for  the  benefit  of  his 
wife  and  children,  he  provided,  that  any  one  or  more  of  his  sons  who  might  feel 
disposed  to  take  the  management  of  the  estate  and  premises,  and  for  that  purpose 
to  reside  in  Cevlon.  should  be  at  liberty  to  do  so  if  his  trustees  should  consider  the 
same  advantageous,  but  not  otherwise  :  and  he  declared  that  the  son  or  sons  so  for 
the  time  beinL;  acting  in  the  management  of  the  estate  and  premises  should  be  con- 
sidered as  the  a™ent  or  agents,  and  be  subject  to  the  control  and  direction  of  his 
trustees  in  the  management  thereof  and  otherwise  relating  thereto.  He  then  gave 
power  [408]  to  his  trustees  to  sell  the  estate  and  premises,  or  any  part  thereof  :  and 
gave,  devised  and  bequeathed  all  his  real  and  personal  estates,  property  and  effects 
not  before  disposed  of,  and  not  being  real  and  heritable  property  in  Scotland,  to 
which  he  should  be  entitled  at  the  time  of  his  decease,  unto  and  to  the  use  of  the  same 
trustees,  upon  trust  to  convert  the  same  into  money,  and  invest  the  proceeds  thereof. 
and  to  stand  possessed  of  the  invested  fund  upon  trusts  for  the  benefit  of  his  wife  and 
children:  and  he  appointed  his  wife,  and  David  Baird  Lindsay.  Henry  Lindsay. 
James  Hadden.  and  James  Farquhar  Hadden.  to  lie  his  executors. 

In  the  month  of  April,  1846,  after  the  date  of  his  Will,  the  Testator  made  some 
arrangements  with  the  heirs  of  Tumour,  under  which  he  became  solely  entitled  to 

S  eater  part  of  the  Rajawelle  estate,  and  he  mortgaged  the  part  of  the  estate  to 
which  he  had  thus  become  entitled,  and  which  seems  to  have  retained  the  name  of 
the  Rajawelle  estate,  to  Henry  Alexander  Atcheson,  the  executor  of  George  Tumour. 

In  the  month  of  January.  184  7.  the  Testator  died,  leaving  several  children  :  and 
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at  that  time  the  sum  of    2A         was  due  upon  Atches      •  tg    s       -.'-id  the  estate, 

it  aj  -  -  i  in  mortgage  to  i  i  -:>ns. 

In  the  month  of  Apr:.      -    "  -  and  James  Hadden  (who  afterwards 

died  in  the  vear  1-    -  .  i  the  Testator's  Will  in  Scotland,  and  in  the  month  of 

■  roved  in  Ceylon  by  David  Baird  Lindsay.  1  in 

f  the  deeds  to  which  we  shall  have  occasion  to  refer,  that  the  Will  was 

i  by  David  Baird  Lindsay  under  a  power  of  attorney  from  the  other  executors 

[409]  and  trustees  :  but  this  fact  does  not  appear  to  have  been  proved  in  the 

Lindsay  did  not  prove  the  Will  or  accept  any 
of  the  trusts  created  bv  it. 

after  the  death  of  the  Testate:  i  secured  by  Atcheson's  mortgag 

was  required  to  be  paid  :  and  thereupon  David  Baird  Lindsay,  who  was  the  eldest 
son  of  the  Testator  and  resided  in  Ceylon,  and  had  the  management  of  the  estate 
there,  came  over  to  this  country  for  the  purpose  of  making  arrai  _  -  to  provide 

for  the  payment  of  the  mortgage,  and  for  securing  the  me      -  -      p  the 

cultivation"  of  the  estate.     These  purposes  were  enected  by  an  agreement  which 
come  to  about  the  end  of  the  year  1847.  by  all  the  trus  the  Will,  inelu 

David  Baird  Lindsay,  with  Mr.  Canary,  a  merchant  g  on  business  in  London 

under  the  firm  of  "  Shaw  and  Cafiary,"  and  which  a.  was  embodied  in  a  deed 

made  between  the  Appellants  and  David  Baird  L:  -  Hadden  of  the 

one  part,  and  Cafiary  of  the  other  part.     By  this  deed,  after  reciting  the  Testal 

and  that  the  h    -  -  11  had  been  accepted  by  the  executors  and  executrix, 

Isay,  and  that  the  Will  had  been  proved  by  David  Bair 

from  the    icting  tors  "tees,  and  that  David 

Baird  Lindsay  had.  with  the  concur:  -      -     aken  upon  himself  the 

niana_  f  the  Rajawelle  estate,  it  was  agreed  that  Cafiary  should  fort' 

trustees         L  should  fori  _  ive  David  Baird  L  letter 

lit  authorizing  him  to  draw  bills  at  six  i:       ths*  sight  1  extent  oi   - 

be  applied  toward-  _  tgag  -debt  and  ;  that  upon  pavni< 

the  r.      tg    _  -debt  [410]        I  interest  1  •  should  procure  the  securities 

-.-.me  to  be  tra    -  I    .fiary.  and  should,  on  Cafiary's  request,  exec 

him  a  legal  m     tg    _     -  -   ould  have  been  advanced  by  him, 

For  all  further  advaj      -  -  -  .  should  have  been  made  and 

ould  do  all  necessary  a  •  -  _  tg    »e  effect  :al  aceord- 

r  laws  of  Ceylon,  and  for  constituting  it  the  first  charge  upon  the  estate, 
and  for  enabl.    s  sell  the  estate  in  case  the  :  si   -liould  be  in  arrear 

for  three  months,  or  the  principal  should  not  be  paid  within  six  months  after  pay- 
ment should  have  been  required.     That  the  produce  of  the  estate  should  be  con- 
:ary.  he  accepting  David  Baird   Lindsay's  gainst  the  produce, 

so  as  to  provide  the  funds  for  cultivating  the  estate.     That  out  of  the  mon- 

-  .-_■   produce.   Caffary  should   reimburse  himself  the   bills 
drawn  aarainst  the  produce  and  keep  down  the  st  on  the  mortgage,  and  should 

applv  the  surplus,  if  any.  in  reduction  of  the  principal,  if  he  should  think  pr 
and  if  not.  then  as  the  trust     -  -  hould  direct :  and  that  if  the  consignments  should  be 
dulv  made,  the  principal  should  not  be  called  in  before  the  --eeniber. 

and  the  trust     -  should  not  be  at  liberty  to  pay  it  off  before  that  day  unless  Caffary 
should  be  will     _  iceive  it. 

I-  app<      si      '    according  to  the  laws  of  Ceylon,  it    -      -  r.tial  to  the  validi*- 
deeds  affecting  immoveable  property  there,  that  they  should  be  executed   ii 

eh.  7  and  8)  :  and  this  deed,  therefore,  was  not  executed  until  the 
15th  of  February  -      ■  hen  the  several  parties  executed  it  in  the  Islands  by 

attorneys  appointed  for  the  purpose.     The  Respondent.  I         s     [411]  3    vttan  Duff, 
who  was  the  Manager  f  the  Oriental  Bank,  was  the  at* 

bv  whom  it  was  executed  on  the  par-  :-y. 

tuate  the  agreement  with  Cafiary.  it  was  nece-- 
provide  tor  the  negotiation  of  the  bil  ~  e  drawn  upon  him  by  David 

Baird  Lindsay,  a-  ntemporaneously  with  the  ajrreeme- 

into  with  Caffary.  an  arrai  was  com  ental 

Bank  for  the  Bank's  tgreed  to  do.  on  being 

guaranteed  by  the  other  executors  and  trustees  of  the  Testator :  and.  a 
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on  tin.'  20th  of  January,  1848,  the  Appellants  and  James  Hadden  gave  their  joinl  and 
Bevi  i  al  guarantee  to  the  Bank  for  the  payment  of  the  Bills  to  the  amounl  of  £  I 

Upon  the  occasion  of  the  power  of  attorney  being  senl  by  Caffary  to  Duff,  empowi 
ing  him  to  execute  the  deed  of  the  15th  of  February,  L848,  on  his  behalf,  Caffary, 
Bn  the  24th  of  December,  1847,  wrote  to  Duff  to  the  effect,  that  when  the  deed  was 

executed  by  the  attorneys  of  the  executors,  David  Baird   Lindsay  was  aut) zed 

to  draw  upon  him  (Caffary)  for  the  £4000,  to  discharge  the  existing  inortg 
an,l  that   the  title-deeds  of  the  estate  were  then  to  be  banded  over  to  Duff,  and  be 
requested  that   Duff  would  hold  them  on  his  he-half;  and   in  answer  to  this  letti  r, 

Duff,  on  the   15th  of  February,   1848,   wrote  to  Caffary  that    the  deed    bad   

ited  by  the  attorneys  of  the  executors,  and  that  David  Baird  Lindsay  bad 
tiated  through  the  Bank  the  hills  to  the  amount  of  the  £4000,  which  was  to  be 
appropriated  to  the  discharge  of  the  mortgage,  but  that  there  had  not  been  time 
to  pay  over  the  amount  and  receive  the  title-deeds.  On  the  [412]  19th  of  February, 
L848,  bowever,  he  again  wrote  to  Caffary  that  everything  requested  in  his  letter 
,,)'  tin-  24th  of  December  had  been  complied  with.  In  fact,  immediately  upon  the 
execution  of  the  deed  of  the  15th  of  February,  1848,  David  Baird  Lindsay  drew  upon 
Caffary  for  the  £1000;  the  bills  were  discounted  by  the  Bank,  and  by  means  of  the 
moneys  thus  raised,  and  of  other  moneys  raised  by  bills  drawn  by  David  Baird 
Lindsay  upon  Caffary  and  discounted  by  the  Bank,  the  mortgage  was  paid  off.  and  the 
title-deeds  of  the  estate  were  handed  over  to  Duff. 

It  seems  that  by  the  rules  of  the  Ceylon  branch  of  the  Oriental  Bank,  collateral 
securitv  was  required  to  be  given  with  bills  on  England,  and  that  in  consequence  of 
David  Baird  Lindsay's  having  negotiated  through  the  Bank  the  bills  beyond  the 
amount  of  £4000,  an  arrangement  was  come  to  by  Duff  with  David  Baird  Lindsay, 
who  had  (hen  returned  to  Ceylon,  that  he  should  give  a  temporary  mortgage  of  the 
estate,  to  become  void  on  payment  of  the  bills,  subject  to  the  mortgage  in  favour 
of  Caffary.  In  pursuance,  as  it  would  seem,  of  this  arrangement,  an  application 
was  made  to  the  District  Court  of  Kandy  by  David  Baird  Lindsay,  on  the  28th  of 
February,  1S48,  for  the  authority  of  that  Court  to  mortgage  the  estate.  This 
application  proceeded  upon  allegations  that  the  Testator,  at  the  time  of  his  decease, 
was  indebted  to  the  amount  of  about  £12,500,  of  which  £8500  was  secured  by 
mortgages  which  had  become  payable  and  had  been  called  in,  and  that  David  Baird 
Lindsay  held  full  authority  from  the  other  executors  of  the  Will  to  mortgage  the 
estate,  with  a  view  to  discharge  the  above  claims,  and  to  meet  the  necessary  expenses 
attending  the  tip-keep  and  cultivation  of  the  plantations. 

[413]  By  an  Order  of  the  District  Court  of  Kandy.  made  upon  this  application, 
and  dated  the  same  28th  of  February,  1848,  it  was  ordered  that  David  Baird 
Lindsay,  as  executor  aforesaid,  be  authorized  and  empowered  to  mortgage  so  much 
of  the  Testator's  landed  property  in  Ceylon  as  should  be  sufficient  to  raise  £12.000, 
to  be  appropriated  towards  payment  of  the  Testator's  debts,  and  the  management 
and  cultivation  of  the  plantations;  and  on  the  loth  of  March,  1848,  David  Baird 
Lindsay  executed  an  instrument  of  bond  and  mortgage  in  favour  of  Duff,  in  which 
he,  David  Baird  Lindsay,  was  described  as  sole  executor  in  Ceylon  of  the  estate  of 
Martin  Lindsay,  and  whereby  he  bound  himself,  his  heirs,  executors  and  admini- 
strators, and  all  his  property  wdiatsoever,  to  Duff,  in  the  penal  sum  of  £-4000:  and 
after  reciting  that  he  had  passed  and  intended  to  pass  bills  drawn  on  Caffary,  and 
payable  to  the  Bank,  to  the  amount  of  £2000,  he,  as  executor  as  aforesaid,  duly 
authorized  thereto  by  the  District  Court  of  Kandy.  by  the  Order  of  the  28th  of 
February.  1848,  in  order  to  secure  the  due  payment  of  the  bills  to  the  amount  of 
£2000,  mortgaged  the  estate  which  was  therein  described  as  being  the  property  of 
the  estate  of  the  late  Martin  Lindsay  deceased,  to  G-eorge  Smyttan  Duff,  and  deposited 
the  title  deeds  of  the  estate  with  him,  but  subject  to  a  mortgage  for  £6000.  there- 
r  to  be  made  in  favour  of  Caffary,  in  pursuance  of  the  articles  of  agreement  of 
the  15th  of  February,  1848,  and  the  bond  was  conditioned  to  be  void  if.  upon  non- 
payment of  the  bills,  the  £2000,  with  interest  and  expenses,  should  be  paid  by 
David  Baird  Lindsay,  his  heirs,  executors,  or  administrators,  upon  demand. 

In  the  month  of  May.  1848,  before  the  bills  which  [414]  had  been  drawn  by 
David  Baird  Lindsay  and  negotiated  through  the  Bank  had  become  due.  Caffary, 
on  whom  the  bills  were  drawn,  stopped  payment,  and  there  was  at  this  rime  due  to 
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him,  on  his  account  with  the  Testator's  executors  and  trustees,  a  very  large  ba'. 

a  considerable  portion  of  which,  to  the  amount  of  upwards  oi    -    -        appears  to  be 

still  remaining  unpaid. 

In  consequence  of  Caffary's  failure,  it  became  necessary  that  new  arrai  . 
should  be  made  with  reference  to  the  payment  of  the  bills  which  had  been  drawn 

i  ad  to  the  carrying  on  the  cultivation  of  the  estate:  and  David  Baird 

Lindsay  accordingly  again  came  over  to  this  country  :  but  before  leaving  Ceylon  he 
wa<  required  by  Duff  to  give  further  security  to  the  Bank.  and.  accordingly,  on  the 
1 1th  of  July.  1  84  B,  he  executed  another  instrument  of  bond  and  mo:    a  favour  of 

Duff,  in  which  he  was  also  described  as  sole  executor  in  Ceylon  of  the  estate  of  Martin 
Lindsay,  and  whereby  he  bound  himself,  his  heirs,  executors  and  administr. 
and  all  his  property  whatsoever,  to  Duff,  in  the  penal  sum  of  £14.000,  and  after 
recitins  that  he  had.  by  virtue  of  an  agreement  made  between  him  and  the  deT 
and  trustees  of  the  late  Martin  Lindsay  with  Caffary.  dated  the  15th  of  February. 
1848,  drawn  the  bills  on  Caffary  -  and  that  Caffary  had  suspended  pay- 

ment, and  that   a  bill  which  had   been  drawn  upon  him  by   Messrs.   Hudson   and 
Chandler,  on  account  of  the  Bajawelle  estate,  and  had  become  payable  to  the  Bank, 
and  which  he  had  accepted,  had  been  returned  protested,  and  that  the  Bank  had 
asrreed  to  advance  £230,  on  a  bill  drawn  by  him  on  his  mother,  to  carry  on  the 
Kajawelle  estate  during  his   absence  from  Ceylon,   and  that  other  [415]  bills 
Shaw  and  Caffary  had  been  passed  by  him  to  the  Bank,  with  shipping  docu 
for  coffee  shipped,  and  which  coffee  was  supposed  not  sufficient  to  cover  the  a: 
of  the  bills.     He.  as  executor,  as  aforesaid,  duly  authorized  thereto  by  the  D:- 
Court  of  Kandy.  by  Order  thereof,  dated  the  2Sth  of  February.  1S4S.  mortgaged  the 
estate,  which  in  this  instrument  also  was  described  as  being  the  property  of  the 
estate  of  the  late  Martin   Lindsay,  to  Duff,   for  securing  the  due  payment  of  the 
bills  of  exchange  and  sums  of  money  aforesaid,  and  the  bond  was  conditioned  for 
the  payment  on  demand  of  the  bills  of  exchange  and  other  moneys  aforesaid,  with 
interest  and  expenses,  but  with  a  proviso,  that  the  sum  to  be  recovered  up 
should  not  exceed  £7000. 

David  Baird  Lindsay  also,  at  the  same  tine,  executed  a  warrant  of  attorne 
confess  judgment,  and  consented  to  the  issuing  of  execution  upon  the  bond :  and  on 
these  securities  being  executed.  Duff,  on  the  same   11th  of  July.    1848,  wrote  and 
delivered  to  David  Baird  Lindsay  the  following  letter:  — 

Oriental  Bank,  Colombo.  11th  July.  184S 

"  Dear   Sir. — With   reference  to  t         .  •    bill   drawn   by  you  on   Shaw   and 

Caffary.  of  London,  on  the  15th  of  February.  1S4S.  at  six  months'  sight,  to  the  failure 

of  those  parties,  and  to  the  visit  you  now  propose  paying  to  London,  to  endeavour 

rm  a  new  connection.  I  hereby  agree,  on  the  part  of  this  Bank.  that,  provided 

•    of  Kajawelle  is  properly  kept  up.  you  shall  not  lie  proceeded  against 

on  the  said  bills  in  the  event  of  their  dishonour  until  your  return  [416]  to  Ceylon, 

-   y  previous  to  the  1st  of  January.  1849." 

The  arrangements  thus  entered  into  by  Duff  with  David  Baird  Lindsay  v 
it  appears,  immediately  communicated  to  the  Bank  in  London.     We  do  not.  however, 
find  amongst  these  papers  the  first  letter  by  which  this  eommunicat  •      ade; 

but  on  the  15th  or  $48,  we  find  a  le:  3         tary 

Bank  to  the  effect,  that  these  arrai  >  the  Bank 

over  the  whole  property  to  the  full  ex-  gainst  David  Baird  Lii 

not  otherwise  covered,  and  in  this  letter,  after  referring  to  arra-  which  had 

been  pro;  nk  by  Mrs.  Lindsay.  Duff  adds,      I  -uspect  that  Mr.  L: 

out  the  arrai 
mother.     The  Bank  of  Ceylon  have  a  claim  of  a'-  him.  a  - 

merit  of  which  is  only  delayed  until  his  return  to  Ceylon,  and  he  entered  into  an 

tgag     the  er"   -  we  make  him  a 

Bankrupt  at  once,  they  may  lay  claim  to  their  share  of  t  luce." 

If  t  the  0  Bank,  in  the  first  nded  to  leave  the 

final-  Duff,  but'  afterwards  to  have  eh. 

that  inn  a  ir  early  in  Noveml  arrangement  with 

•1  Baird  Lindsay,  who  had  then  arrived  in  this  country,  which  was  embodied 
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in  a  deed,  dated  the  4i  oaber,  13*8,  and  purporting  to  be  made  betv 

David  Baird  Lindsay,  described  as  one  of  thi  -'   of 

the  one  part,  and  George  S  Duff  of  the  other  part     By 

[417]  which  v  ted  in  this  country  by  David  Baird  I.  '1  by 

id  was  intended  to  hav<  d  by  Duff  and  . 

.   by  power  of  attorney  in  I 
Other  things,  that  there  was  then  due  froi  i   Dj  vid  Baird  Lii  utor 

100,  or  li. 

and  th  B  ink  were  ako  holders  of  bills  E2 or  thereabi 

by  David  Baird  Linds  -  Caffary,  which  were  unpaid 

ral  security  for  payment  of  which  the  Bank  held  bills  of  lading 
documents  oi   coffee;   it   was  agreed,   in   -  •    follows:  id  Baird 

Lindsay,  as  -!,> !.  •  -  aforesaid,  should  forthwith  S  all  cro 

then  grown  and  being  on  Rajawelle,  or  which  should  be  grown  or  prod 
thereon  for  th<  I   two  years  next  ensuing,  and  should  deliver  over  all  - 

props  to  Duff;  and  that  -     David  Baird  Lindsay  should  omit  to  do  so,   Duff 

should  have  power  to  gather  the  crops,  and  to  iign  -      te  to  the    !■ 

London  for  sale:  that  David  Baird  Lindsay  should  continue  to  manage  the  estate 
subject  to  the  control  of  the  Bank  or  of  Duff:  that  David  Baird  Lindsay  should  not. 
luring  the  said  term  of  two  years,  mortgag  ~:ate  or  the  crops  without  Duff's 

t  :  that  the  Bank  would  during  the  two  years,  or  such  part  thereof  as  David 
Baird  should  fulfil  the  agreement,  advance  for  the  cultivation  of  the  estate, 

such  sums  as  should  lie  necessary  for  the  purpose,  after  applying  the  nett  proceeds 
of  the  crops  of  coffee,  but  so  as  not  to  exceed  in  any  year  a  certain  average  sum  for 
everv  hundred  weight  [418]  of  coffee  delivered  to  the  Bank  in  that  year:  that  the 
proceeds  to  arise  from  the  sale  of  the  coffee  should  be  applied,  first,  in  payment  of  the 
expenses  of  cultivation  :  secondly,  in  payment  of  £40  monthly  to  the  Appellant. 
Elsv  Lindsay:  thirdly,  in  payment  of  the  sums  advanced  by  the  Bank  for  cultiva- 
tion, with  :  and  fourthly,  in  reduction  of  the  £7000,  and  of  so  much  of 
the  shipments  of  coffee  appropriated  to  The  payment  thereof  should 
be  insuffici  tisfy;  that  at  the  expiration  of  the  term  of  two  years,  the  Bank 
should  have  power  to  sell  the  estate,  and  that  the  proceeds  of  the  sale  should  be 
applied  in  payment  of  the  £7000,  and  £2000.  and  of  all  other  moneys  advanced  by 
the  Bank,  and  as  to  any  surplus  upon  the  trusts  of  the  Will  of  Martin  Lindsay,  and 
that  nothing  therein  contained  should  prejudice  the  rights  of  the  Bank  or  of  Duff 
over  the  estate  under  their  two  several  bonds  and  mortgages,  or  over  the  title-deeds 
or  any  other  property  secured  by  the  bonds. 

This  deed,  it  appears,  was  forwarded  by  the  Bank  to  Duff  on  the  24th  of  November. 
•  -.  with  a  power  of  attorney  from  David  Baird  Lindsay  to  a  Mr.  Moir.  authorizing 
him  to  execute  the  deed  on  his.  David  Baird  Lindsay's,  behalf  :  but  the  deed  was 
never  executed  by  Duff,  nor  so  far  as  apipears  by  Moir.  for  before  it  reached  Cevlon. 
Duff,  notwithstanding  the  undertaking  contained  in  his  letter  of  the  11th  of  julv. 
1848,  had  taken  the  following  proceedings  in  the  Island. 

On  the  30th  of  November,  lv4^.  he  commenced  the  suit.  No.  8997,  mentioned 
above,  against  David  Baird  Lindsay.  By  the  libel  in  this  suit,  after  setting  forth 
the  bond  of  the  1  lth  of  July.  lc'4c'.  it  was  [419]  alleged  that  the  sums  mentioned  in  the 
bond  to  be  paid  by  the  Defendant  had  been  demanded,  and  had  not  been  paid,  and 
that  there  was  due  and  owing  to  the  Plaintiff  the  sut  i  of  £7838  13s.  3d.,  with  further 
interest  on  the  sum  of  £7805  7s.  part  thereof,  at  the  rate  of  12  per  cent,  until  pay- 
ment :  and  it  was  prayed,  that  the  Defendant  might  be  adjudged  to  pav  the  sum  of 
I.,  with  further  interest  as  aforesaid,  and  costs.  Immediately  upon  the 
libel  being  tiled,  an  admission  in  full  of  the  Plaintiffs  claim  was  also  riled  bv  virtue 
of  the  warrant  of  attorney,  and  thereupon  and  on  the  same  dav  it  was  decreed 
that  the  Plaintiff  recover  from  the  Defendant,  the  said  sum  of  £7837  13s.  3d.  upon  the 
bond  dated  the  11th  of  July.  1848,  with  interest  on  £7805  7s..  at  12  per  cent.,  from 
the  28th  of  November.  184c'.  till  pavment.  and  costs  of  <uit  :  and  it  was  ordered, 
that  executioi      --  gainst  the  property  of  the  Defendant   for  the  principal  and 

interest.     A  writ  of  execution  was.  thereupon,  immediately  issued  to  the  Fiscal  of 
the  Province,  whereby  he  was  directed  to  levy  and  make  of  the  houses."  lai 
debts  and  credits  of  David  Baird  Lindsay,  bv  seizure,  and.  if  necessary    1 
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thereof,  the  sum  of    £78    -    13s.  3d.:  and  under  this  writ  the  sheriff  caused  the 
Rajawelle  estate  to  be  seized  and  taken. 

N   -         standing  the  transmission  to  Duff  of  the  deed  of  the  4th  of  Xovenil 

•    -    the  executio:         snot  withdrawn,  the  Bai.k  alleging  that  in  the  negotiations 

which  they  had  had  with  David  Baird  Lindsay  he  had  misled  them  as  to  the  power 

which  Duff  held  over  the  estate  and  its  produce.     This  was  the  state  of  matters  when 

David   Baird  Lindsay  again   returned  to   Ceylon,   about  the  month  of  December, 

-    -       He  [420]  took  no  steps  to  impeach  the  proceedings  which  had  been  tak-. 
Duff.  and.  on  the  contrary,  in  a  letter  which  he  wrote  on  the  29th  of  January, 
to  Ingleton.  who  had  been  in  the  management  of  the  estate  during  his  abs 
at  the  time  when  the  property  was  seized  under  the  execution,  he  -    .       :uself 

thus: — "The  steps  which  you  took  with  the  Bank  were  perfectly  correct.     It  was 
no  u>  ting  to  resist 

Under  these  circumstances  the  estate  was  put  up  to  sale  by  the  Fiscal  on  the 
5th  of  March.  1849.  and  was  purchased  by  Duff,  on  behalf  of  the  Ba:  -  21 

and  Duff  thereupon  entered  into  ;    ssess  -  By  an  order  of  the  District 

Court,  dated  the   11th  of  July.   1849,  this  sum  of   £3500,  was  ordered  to  I 
off  against  the  debt  due  to  the  Bank,  and  by  a  deed,  dated  the  6th  of  Septe: 

a  that,  by  virtue  of  the  writ  of  execution,  the  Fiscal  had  caused  to  be 
;  and  taken  the  property  th  er  described,  and  further  reciting  the  sale 

and  the  order  for  crediting  Duff  with  the  purer.    -  a        -     the  debt 

that  i:  ere!  y  Duff  had  become  entitled  to  all  the  rights,  title,  and  interest,  of  David 
Baird  Lindsay  in  the  property  the  Fiscal  conveyed  the  estate  to  Duff  i: 

The  £40  per  month,  by  the  deed  of  the  4th  of  November.  I  -    -  ed  to  be  paid 

-     aid  to  her  by  the  Bank  down  to  the  month  of  April. 
but  in  April.  1849.  the  Bank  discontinued  the  payment  upon  the  same  a 
that  thev  had  been  misled  by  David  Baird  Lindsay  in  their       _  -  with  him. 

Thev  Is  ag        i  however,  to  pay  Mrs.  Lindsay.  £25  per  month,  irrespective 

of  the  arra    _  "  made  by  the  deed  of  [421]  November,  1848,  and  without  prejudice, 

and  "  :aued  to  make  this  payment  to  Mrs.  Lindsay  down  to  tSie  mo:  i 

_jr:  but  the  exact  time  when  this  payment  wa- 
inued  does  not  appear. 

In  the  month  of  May       552    the  Bank  sold  the  ■  nel  Brown.  Ge<    _ 

Smvttan.  and  James  Ingleton.  for  the  sum  of    -  :  and  by  a  deed  poll,  dated 

the  4th  of  May.   1853  2je  S        tan  Duff,  in  consideration         _"        .  paid  by 

Colonel  Brow:     £2J  »eS    man.  at.  i   £2;  ■       _.eton, 

conveyed  the  estate  to  1      -  ties  in  fee.  that  is  to  say.  as  to  two  fourth  pans  to 

Colonel  Brown :  one  fourth  part  to  George  Smyrtan.  and  one  fourth  part  to  James 

ton.     James  Ingleton  had  been,  as  has  been  stated,  the  manager  of  : 
Colonel  Brown  was  the  father-in-law  of  the  Respondent  _     -       -tan  Duff:  and 

it  appears  that  this  Respondent  advanced  to  Colonel  Brown  part  of  the  monevs  which 
were  required  by  him  to  enable  him  to  complete  the  purchase  on  his  part. 

•ndent.  however,  denies  that  he  was  interested  in  the  purchase.     It  does 
appear  that  there  is  anything  to  cause  suspicion  upon  G       -     5     yti  m  in  rei\ 
to  his      •        "ion  with  the  pure!..  - 

The  libel  in  the  suit  out  of  which  this  appeal  arises,  was  filed  on  the  21st  .  :  Mav. 

.  and  answers  having  been  put  in.  a  '_'reat  deal  of  evidence,  both  documentary 

and  parol,  has  been  entered  into  on  bot!.  -       -      Their  Lordships,  however,  in  the 

view  which  they  have  taken  of  the  case,  do  not  think  ssarytog  gjth  into 

the  evidence.  -  •    rrieieut  to  state  that,  in  their  opinion,  it  establishes  the  facts 

as  above  detailed,  that  it  leaves  no  doubt  in  their  LorJ-[422]-sliips"  minds  that  the 

.ave  been  fairly  and  justly  estimated,  and  that  the  case  attempted  to 

lams,  that   Duff'-  i  ■  vlon   were 

ultivatiou  of  the     -  erly  kept  up. 

their  Loi    -        s' satis  Their  Lordships  have  entered 

thus  at  lei  _  the  details     f  this  cas  -  grl  _     there  are 

.   upon  tl  •  .  and  would  not.  indeed,  be 

right  le,  it  is  upon  the  whole  case  and  not  upon  auv  detached 

it  that  their  judgment 
A  formal  objection  to  the  sed  on  the  part  of  the  Respondents  which 
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it  may  be  convenient  first  to  dispose  of.     It  was  objected  ou  their  part,  thi     I 
Snivttan  and  the  Oriental  Hank  ought  to  bave  been  made  parties  to  the  suit  :  but  this 
jn  an  objection  of  form  and  Dot  of  substance,  and  is  one,  therefore,  to  which  their 
ships  would  be  most  unwilling  to  accede.     They  do  not  find  that  the  objection 

was  pointedly,  if  at  all.  insisted  upon  by  the  answers,  nor  do  they  find  that  either 
Bmyttan  or  the  Oriental  Hank  was  within  the  immediate  jurisdiction  of  the  Court, 
and  they  readily  adopt  the  view  which  seems  to  have  been  taken  by  the  Supi 
Court  on  this  point,  that  the  objection  was  not  one  to  which  weight  ought  to  he  given, 
unless  the  justice  of  the  case  required  it.  It  does  not  appear  to  their  Lordships  that 
this  was  the  case.  They  see  no  grounds  on  which  it  could  be  necessary  to  add  these 
parties  to  the  record,  unless  there  was  a  right  of  contribution  or  of  resort  over 
against  them  :  and  if  the  Respondents,  the  Defendants  to  the  suit,  were  wrong-doers 
as  to  the  Plaintiffs  (the  [423]  Appellants),  each  liable  m  solido  to  them,  their  Lord- 
ships are  by  no  means  prepared  to  say.  that  they  were  entitled  to  set  up  any  such 
right  to  the  prejudice  of  tin-  Plaintiff's  claims  against  them,  even  assuming 
to  be  wholly  in  equity.  At  all  events,  their  Lordships  are  satisfied  that  any  possible 
injustice  will  be  obviated  by  the  course  which  they  are  about  to  recommend  for 
Her  Majesty's  approval,  and  they  have  no  hesitation,  therefore,  in  overruling  this 
objection,  and  proceeding  to  dispose  of  the  case  upon  the  merits. 

On  considering  the  case  upon  the  merits,  the  questions  which  arise  appear  to 
their  Lordships  to  resolve  themselves  into  two  distinct  classes;  the  one  relating  to 
the  claim  of  the  Appellants  to  recover  the  estate,  and  the  other  to  the  claims  of  the 
Respond*  ots  :  gainst  the  estate.  The  burthen  is.  of  course,  upon  the  Appellat 
to  the  one  class,  and  upon  the  Respondents  as  to  the  other.  As  to  the  first  class  of 
Questions,  the  title  of  the  Respondents  to  this  estate  rests  upon  the  purchase  made 
liv  them  from  the  Oriental  Hank,  who  became  the  purchasers  of  the  estate  at  a  sale 
made  under  an  execution  upon  a  judgment  obtained,  in  effect,  by  the  Hank  against 
David  Baird  Lindsay.  The  first  point  to  be  considered,  therefore,  seems  to  be. 
whether  the  estate  was  properly  taken  in  execution  and  sold  under  the  judgment. 
We  were  not  referred,  in  the  course  of  the  argument,  to  any  peculiar  law  prevail- 
ing in  the  Province  of  Kandy  which  could  affect  this  question,  or  indeed  any  other 
of  the  questions  which  arise  in  the  case,  nor  have  we  been  able  to  find  that  any  such 
peculiar  law  exists.  The  case,  indeed,  was  argued  before  us  on  both  sides  as  depend- 
ing upon  the  English  [424]  law,  and  was  so  treated  in  the  Courts  of  Ceylon,  and  it  is 
sufficiently  evident  from  the  proceedings  in  the  cause  that  they  were  not  taken  under 
the  Roman-Dutch  law  which  prevails  generally  in  Ceylon.  We  consider,  therefore, 
that  the  question  must  be  determined  according  to  the  principles  of  the  English  law. 
It  is  to  be  considered  then  whether  according  to  that  law,  this  estate  was  properly 
seized  and  sold  under  the  judgment.     Now.  the  action  on  which  this  judgmenl 

led.  was  brought  upon  the  bond  of  the  11th  of  July.  1848,  by  which  David  Baird 
Lindsay  was  bound  for  the  payment  of  the  sum  of  £7000.  It  was  upon  the  obliga- 
|  created  by  that  bond  the  action  proceeded.  David  Baird  Lindsav  is  described 
in  the  bond  as  the  sole  executor  in  Ceylon  of  the  Testator.  Martin  Lindsay;  but 
although  he  is  thus  described  in  the  bond,  the  condition  of  the  bond  is  for  the  pay- 
ment by  him,  his  heirs,  executors  and  administrators  :  and  their  Lordships  do  not 
think  that  the  description  in  the  bond  can  in  any  way  alter  the  liability  upon  it,  or 
convert  the  debt  which  was  by  law  his  personal  debt,  into  a  debt  due  from  the  estate 
of  the  Testator.  David  Baird  Lindsay  could  not.  as  their  Lordships  think,  have 
pleaded  to  the  action  that  the  debt  was  not  due  from  him  personally,  but  from  him 
in  his  character  of  executor  only.  Again,  the  warrant  of  attorney  on  which  this 
judgment  was  entered  up  is  from  David  Baird  Lindsay  personally,  and  does  not  even 
purport  to  be  '.riven  by  him  in  his  character  of  executor:  but  what  seems  to  be  even 
more  decisive  on  this  part  of  the  case  is.  that  the  judgment  is  that  the  Plaintiff  do 
recover  from  the  Defendant  :  that  the  order  for  the  execution,  is  for  execution  against 
the  property  of  the  [425]  Defendant,  ami  that  the  writ  of  execution  is  to  levy  of  the 
houses,  lands,  goods,  debts,  and  credits  of  David  Baird  Lindsav.  It  is  to  be  seen, 
then,  whether  this  estate  was  the  property  of  David  Baird  Lindsay.  Their  Lordships 
arc  of  opinion  that  it  was  not.  It  is  not  disputed  that  the  estate  was  well  devised 
by  the  Will  of  Martin  Lindsay.  It  was  thereby  devised  not  to  David  Baird  Lindsay 
alone,  but  to  him  and  the  other  trustees.     It   is  clear  that  all  the  trustees,  except 
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Henrv  Li:  bed  the  trust,  and  the  estate,  therefore,  vested  in  them  all.     It 

i.  on  the  part  of  the  Respondents,  that  David  Baird  Lindsay  having  been 
-cutor  in  Ceylon,  had  full  power  over  the    -  1  several       ss   _   -were 

cited  Dutch  Exec  :de    in    support  of  that   position:    hut    these 

sages       •    their    Lordships    understand    them,  relate  to  the    powers  of  a  Dutch 
:or  over  ;  a  -e  Dutch  law.     They  have  no  bearing  upon  the 

question  of  the  power  ■  -  and  trustee;  over  property,  the 

disposal  of  which    is    made    under,  and    governed    by.  the  English    law.       It  was 
attempted,  too,  on  the  part  of  the  Respond  _ive  effect  to  this  judgment,  and 

to  the  proceedings  under  it.  against  reference  to  the  ; 

the  Order  of  the  Ceylon  Court  to  David  Baird  Lindsay  to  mortgage  the  estate  to  the 
amou:  -    -        •  :  but  without  reference  to  the  question  whether  this  power  was 

well  created:   and  their  Lordships  are  by  no  mea    -    -   tisfied  that  it  was.  having 
rd  parcieularlv  to  there  having  been  no  ]  the  allegation  on  which  the 

Order  proceeded    that    David  Baird  Lindsay  had  full    authority  from  the  other 
.tors  to  make  [426]  the  mortgage:  their  Lordships  do  not  consider  that  David 
Baird  Lindsays  power  to  mortgag  state  can  be  called  in  aid  of  this  judgment 

and  the  proceedings  upon  it.     The  bond  and  mortgage,  although  comprised  in  the  I 
same  instrument,  are  d  .  _   ~o  different  results,  and  capable 

of  being  enforced  by  different  modes  of  proceeding  :  and  the  power  to  create  the  one 
cannot,  in  their  Lordships"  judgment,  have  any  influence  upon  the  question 
the  validity  or  invalidity  of  the  proceedings  under  the  other.  There  are  other  con 
siderations  which  mav  affect  the  validity  of  this  judgment  and  of  the  procee  . 
under  it:  the  amount  of  the  debt  for  which  it  was  entered  up  :  the  times  at  which 
veral  parts  of  the  debt  were  payable:  and  the  circumstances  under  which  the 
judgment  was  obtained  and  the  execution  issued:  but  t.  ■  -.  although 

might  affect  the  case  as  between  the  Appellants  and  the  Bank,  might  not, 
perhaps,  be  available  to  the  Appellai.'  -     sag        -  -         lents     and  their  Lord- 

ships, therefore,  must  not  be  understood  to  rely  upon  them.     They  rest  their  judg- 
ment upon  the  question  as  to  the  validity  of  the  seizure  and  sale  of  the  estate  upon 
the  fact,  that  the  estate  was  not  the  property  of  the  judgment  debtor,  and  rh 
far  as  he  had  any  interest  in  it  which  was  liable  to  be  taken  under  the  judgment, 
that  inu  res)        -     ested  in  him  as  a  trustee  only. 

It  was  argued,  however,  on  the  part  of  the  Respondents,  that  whatever  might 
be  the  rights  of  the  Appellants  against  the  Bank,  they  had  no  such  rights  a. 
the  Respondents.  That  the  Respondents  were  purchasers  for  value  without  notice, 
but  it  is  clear  [427]  that  the  Respondents  are  affected  with  notice.  Their  very 
purchase-deed  refers  to  the  conveyance  by  the  Fiscal  to  the  Bank.  [hat  convi  yance 
refers  to  the  judgment :  the  judgment  refers  to  the  bond  and  to  the  Order  of  Court : 
and  both  the  bond  and  the  Order  of  Court  refer  to  the  Will  by  which  the  estate  was 
devised  to  the  trustees.  It  cannot  be  doubted,  therefore,  that  the  Respondents  must 
l>e  taken  to  have  had  notice  of  the  Will,  and  of  the  devise  to  the  trustees  which  it 
but  independently  of  the  notice  which  is  thus  traced  I  lents, 

their  title  rests  wholly  on  the  judgment  :  and  as  pur  3  from  those  who  purchased 

under  that  judgment,  they  were  surely  bound  to  see  that  the  proper  parties  were 
I      :rt  to  lie  bound  by  the  judgment  which  was  the  root  of  their  title. 
'iscal  had  :  -      eir  Lord-       -        :.k  he  had  not,  any  authority 

the  estate,  it  is  difficult  to  see  how  bis  :ice  could  pass  any  title 

r  through  them,  to  the  Respond- 
The  Respondents,  the:  -    I  -  -ins  to  their  Lordships,  have  failed  to  establish 

•itle  to  the  estate  against  the  Appellants  by  the  direct  operation  of  the  convey- 
ance under  which  they  claim  :  and  it  follows,  therefore,  as  their  Lordships  think, 
that  •  •-     -  --ored  unless  the  Respondents  are  entitled  to  main- 

tain their  title  upon  some  other  ground.     It  has  been  argued  on  their  l>ehalf  that 
titled:  that  the  Courts         '  j  both  a  legal  and  equitable 

jurisdiction,  and  the  c;  _  mixed  questions  of  law  and  equity,  the  Appel- 

-  can  have  no  relief,  withoir  s  said,  doint;  equity  l>y  giving  effect  to  the 

-  ^425]  "s:  but  the  ] f  the  Respondents 

_-.illy  take  -    illegally  held,  and  their   I.  -  do  not   think  that 

ling     ■    illegal  possess       .  are  entitled  to  use  that       n  for  the  pur- 
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pose  of  compelling  submission  to  their  equitable  1  laims,  by  those  to  whom  the  posses- 
sion legally  belongs.  They  think  that,  under  sucb  circumstances,  the  wrong  doers 
ihusI  restore  1  In-  possession,  and  themselves  initiate  Buch  proceedings  as  they  may 
be  advised  to  take  for  the  assert  ion  <>t'  their  equitable  claims. 

They  are  of  opinion,  therefore,  thai  the  decree  of  the  Supreme  Court  must  be 
reversed,  nt  all  events  to  this  extent  ;  that  the  possession  of  the  estate  must  bi  1  1  tored 
tD  the  Appellants.  Bui  it  is  one  thing  to  refuse  to  allow  an  illegal  possession  to  be 
continued  for  the  purpose  of  giving  effecl  to  equitable  claims;  another  to  compel 
the  restitution  of  moneys  which  have  been  received  by  virtue  of  the  legal  possession, 
hut  are  claimed  to  he  held  under  an  asserted  equitable  title;  and  thei]  Lordships 
are  not  prepared  to^o  as  far  as  the  District  Court  has  gone,  in  decreeing  payment 
to  the  Appellants  of  the  mesne  profits  of  the  estate.  They  think  thai  there  arc  some 
views  of  tins  case  in  winch  the  Respondents  may  be  able  to  establish  a  title  to  those 
profits,  and  they  are  of  opinion  that  the  means  of  effectually  asserting  lliat  title 
ought  to  be  secured  to  them.  For  this  purpose  they  think  that  those  profits,  it 
of  being  paid  to  the  Appellants,  as  directed  by  the  District  Court,  ought  to  be  pa  I 
into  Court,  and  impounded  until  the  Respondents  shall  have  had  the  opportunity  of 
asserting  their  claims.  Whether  they  [429]  will  assert  their  claims  or  not,  and 
upon  what  particular  grounds  they  will  rest  their  claims  if  they  think  proper  to 
assert  them,  it  is  tor  them  and  not  for  their  Lordships  to  determine.  Their  Lord- 
ships desire  only  to  be  understood  as  giving  no  opinion  as  to  the  validity  or  in- 
validity of  those  claims.  They  do  not  think  it  would  he  right  for  them  to  enter  at 
all  into  this  part  of  the  case.  The  case  has  been  so  complicated  by  the  course  which 
has  been  pursued,  that  it  would  he  difficult,  if  not  impossible,  to  unravel  it  in  this 
suit,  and  their  Lordships  are  not  satisfied  that  they  have  before  them  all  the  parties 
who  may  be  interested  in  the  questions  of  equitable  right. 

It  remains,  then,  only  to  consider  the  question  of  costs;  and  as  to  this  point 
their  Lordships  are  of  opinion  that  no  costs  ought  to  have  been  given  against  the 
Plaintiffs,  the  Appellants  in  the  .Supreme  Court,  and  that  the  costs  of  this  appeal 
ought  to  be  borne  by  the  Respondents,  except  the  Oriental  Hank  Company,  as  to 
whom  their  Lordships  agree  with  the  Courts  in  Ceylon  that  there  was  no  foundation 
for  the  suit. 

Their  Lordships  will,  accordingly,  humbly  recommend  Her  Majesty  to  reverse  the 
decree  complained  of,  to  restore  the  decree  of  the  District  Court,  so  far  as  it  relates 
to  the  Defendants  being  ejected,  and  the  Plaintiffs  restored  to  the  possession;  to  vary 
the  decree  of  the  District  Court,  so  far  as  it  directs  the  mesne  profits  to  be  paid  to 
the  Appellants;  and  order  those  mesne  profits  to  be  paid  into  Court  ;  to  direct  an 
account  of  subsequent  rents  received  by  the  Respondents,  and  order  the  amount 
found  due  to  be  also  paid  into  Court.  The  moneys  to  be  paid  into  [430]  Court  not 
to  be  paid  out  without  notice  to  the  Respondents  until  the  expiration  of  six  months 
from  this  time,  with  liberty  to  the  Respondents  in  the  meantime  to  take  such  pro- 
ceedings as  they  may  be  advised  for  asserting  their  claims  to  the  said  moneys  or 
any  parts  or  part  thereof,  or  to  the  said  estate,  otherwise  than  under  or  by  virtue  of 
the  judgment,  or  any  proceedings  thereon.  The  order  to  be  without  prejudice  to 
such  claims. 

Liberty  to  all  parties  to  apply  to  the  Court. 

The  Respondents,  Duff  and  Ingleton,  to  pay  the  Appellants'  costs  of  the  appeal. 

The  following  Order  in  Council  was  made:  — 

It  is  hereby  ordered,  that  the  said  decree  of  the  Supreme  Court  of  Ceylon  of  the 
JSth  of  March,  1856,  be,  and  the  same  is  hereby  reversed,  and  that  so  much  of  the 
judgment  of  the  Districl  Court  of  Kandy,  of  the  16th  of  April,  1855,  as  directed 
that  the  Defendants  (Respondents)  be  ejected  from  the  premises,  and  that  the  Plain- 
tiffs (Appellants)  as  devisees  in  trust  of  the  estate  of  Martin  Lindsay  be  restored  to 
and  quieted  in  possession  thereof,  and  that  the  Defendants  (Respondents)  do  pay 
the  costs  of  suit  except  as  therein  mentioned,  be,  and  the  same  is  hereby  restored; 
but  that  so  much  of  the  said  judgment  of  the  said  District  Court  as  ordered  mesne 
profits  to  the  amount  of  £6457  3s.  Id.  sterling  to  be  paid  in  certain  proportions  by 
the  Respondents,  George  Smyttan  Duff  and  James  Ingleton,  to  the  Appellants  be,  and 
the  same  is  hereby  varied  by  ordering,  and  it  is  hereby  ordered,  that  the  said  mesne 
profits  of  the  estate  be  paid  by  the  said  last-mentioned  Respondents  in  the  like  prc- 
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portions  into  the  [431]  Registry  of  the  Supreme  Court  of  Ceylon,  and  that  an  account 
of  the  subsequent  rents  and  profits  of  the  estate  in  question  received  by  the  Re- 
spondents, George  Smyttan  Duff  and  James  Ingleton,  or  either  of  them,  or  by  their 
or  either  of  their  orders,  or  for  their  or  either  of  their  use,  since  the  21st  of  May, 
1853,  be  taken,  and  that  the  amount  which  may  be  found  due  upon  such  an  account 
be  also  paid  by  the  said  Respondents  into  the  Registry  of  the  said  Supreme  Court. 
And  Her  Majesty  is  further  pleased  to  Order,  and  it  is  hereby  ordered,  that  the 
moneys  so  paid  into  Court  be  not  paid  out  without  due  notice  to  the  Respondents. 
George  Smyttan  Duff,  and  James  Ingleton.  until  the  expiration  of  six  months  from 
the  date  of  this  order,  with  liberty  in  the  meantime  to  take  such  proceedings  as  they 
may  be  advised  for  asserting  their  claim  to  the  said  moneys  or  any  part  or  parts 
thereof,  or  to  the  said  estate  otherwise  than  under  or  by  virtue  of  the  judgment  in 
the  suit  Xo.  8997,  bearing  date  the  30th  of  November.  1848.  or  under  or  by  virtue  of 
anv  proceedings  in  the  said  judgment.  And  Her  Majesty  is  hereby  pleased  to 
declare  that  this  Order  is  without  prejudice  to  such  claims,  and  that  their  Order 
is  without  prejudice  to  such  claims,  and  that  all  parties  are  to  be  at  liberty  to  apply 
to  the  Supreme  Court  herein  :  and  it  is  hereby  ordered  that  this  case  be  and  the 
same  is  hereby  remitted  back  to  the  Supreme  Court  of  Ceylon  with  directions  to  give 
effect  to  the  same. 

[Mews"  Dig.  tit.  COLOXY :  I.  General  Principles.  1.  English  L<nr. — Introduction 
and  Applicability:  II.  Particular  Colonies  ;  6.  Ceylon.     S.C.  3  L.T.  98.] 


[432]  OX  APPEAL  FROM  THE  COURT  OF  QT'EEX'S  BEXCH  FOR 

LOWER    CAXADA. 

JOHX    SHAW   and   RICHARD   JEFFERY.— Appellants:  JAMES   JEFFERY.— 
Respondent  *  [16th  June.  I860]. 

Where  an  instrument  has  been  entered  into  between  two  parties  for  a  pur] 
which  may  be  considered  fraudulent  as  against  a  third  party,   it  may  yet 
be  binding  as  between  themselves.     A  supposed  fraudulent  intention  as  to 
third  parties  cannot  be  interpolated  in  construing  an  instrument  as  to  the 
rights  of  the  contracting  parties  [13  Moo.  P.C.  454.   15 

Mere  suspicion  of  a  fraudulent  intention  to  protect  property  against  the  just 
claims  of  third  parties,  will  not  suffice  to  establish  the  fact  that  the  transac- 
tion was  wholly  colourable  as  between  the  original  parties  to  the  instrument. 
-  Mich  a  transaction  is  not  as  between  themselves  rendered  void,  because  it 
may  have  the  effect  of  defeating  the  claims  of  creditor-     I  3  Mbo.  P.C.  462]. 

In  circumstances,  held  upon  the  construction  of  certain  instruments  that,  taken 
together,  they  did  not  operate  as  a  mortgage,  but  as  an  absolute  sale,  to  which 
was  attached  a  conditional  right  of  repurchase  to  be  exercised  on  the  happen- 
ing of  a  iriven  event  [13  Moo.  P.C.  464]. 

This  was  an  action  of  account  brought  by  the  Appellants  against  the  Respondent 
in  the  Superior  Court  of  Lower  Canada. 

The  declaration  stated  that  the  Appellants  built  at  Quebec  two  vessels,  Tht  V. 
and  T  :  that  these  two  vessels  took  in  cargo,  and  sailed  for  England  in  the 

year  1848  :  that  the  Respondent  collected  the  freight  earned  by  the  vessels,  and  al>o 
sold  the  vessels  in  England,  and  received  the  [nice  for  them,  and  by  the  declara- 
tion the  1!  Bpondent  was  called  upon  to  render  an  account  to  t lie  Appellants  of 
the  freight,  and  of  the  moneys  arising  from  the  sale:  and  to  pay  to  the  Appellants 
the  price  of  the  t\\"  v, — Is,  and  the  [433]  freight  earned  by  them.     In  the  declara- 

*  Present:  The  Right  Hun.  the  Lord  Justice  Knight  Bruce,  the  Right  Hon. 
S  :  Kdward  Ryan,  the  Right  Hon.  the  Lord  Justice  Turner,  and  the  Right  Hon. 
Sir  John  Taylor  Coleridge. 
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tion  the  freight  was  assessed  at  £4000  currency,  and  the  value  of  the  vessels  at 
£16,000.  Two  pleas  were  filed  by  the  Respondent  to  this  declaration.  The  first 
plea  was  a  perpetual  exception  in  law.  This  plea  set  up  a  sale  and  assignment 
to  the  Respondent  of  the  two  vessels  by  two  deeds,  executed  on  the  '.ith  of  December, 
1847  (see  post,  pp.  435-6),  in  consideration  of  the  sum  of  £'$671  lis.  lid.  under  one 
deed,  and  for  the  sum  of  as.  by  the  other  deed.  The  plea  further  alleged  the  delivery 
by  the  Appellants  to  the  Respondent  of  the  two  vessels  in  an  unfinished  state,  and 
that  the  Respondent  finished  and  sent  them  to  England  on  his  sole  account.  The 
second  plea  was  a  general  traverse  of  the  facts  stated  in  the  declaration. 

To  the  first  plea  the  Appellants  replied  by  a  general  traverse  of  the  facts  stated 
therein,  and  by  two  special  answers.  The  first  special  answer  stated,  that  the 
Respondent  had  agreed  to  advance  to  the  Appellants  a  sum  not  exceeding  £1(1.000, 
to  enable  them  to  complete  the  vessels,  upon  the  pledge  and  security  of  the  ships  and 
of  the  materials  in  the  ship-yard  and  premises  belonging  to  them,  and  that  to  carry 
out  this  arrangement  several  deeds  were  executed  on  the  9th  of  December,  1847, 
two  of  which  hereinafter  mentioned,  were  set  out  by  Respondent  in  his  plea,  and 
a  third  deed  of  agreement  (post,  p.  437),  executed  on  the  same  day.  and  part  of  the 
same  transaction,  was  also  set  out  :  and  the  answer  averred,  that  the  Appellants 
completed  the  ships,  and  offered  to  redeem  the  pledge,  but  that  the  Respondent 
failed  in  his  obligation  under  the  last-mentioned  deed  to  render  a  true  and  just 
account  of  the  moneys  advanced.  The  [434]  second  special  answer  set  forth  certain 
facts  relating  to  the  loan  mentioned  in  the  first  special  answer,  by  the  Respondent 
to  the  Appellants,  upon  a  pledge  of  the  ships:  and  alleged  that  it  was  a  usurious 
transaction,  and  that  the  deeds  executed  on  the  9th  of  December,  1847.  for  the 
purpose  of  that  loan  were  null  and  void. 

The  facts,  as  they  appeared  from  the  evidence,  were,  in  substance,  as  follows:  — 

The  Respondent,  for  many  years  before  the  year  1847,  was  a  shipbuilder,  having 
a  ship-yard  at  Hare  Point  at  Quebec.  In  August,  1847,  being  desirous  of  retiring 
from  business,  he  leased  the  ship-yard  to  the  Appellants  for  a  term  of  two  years 
"  and  nine  months,  and  sold  them  all  his  stock  and  materials  in  the  yard  for  about 
the  sum  of  £1500.  The  Appellants  had  entered  into  partnership  under  the  name  of 
"  Shaw.  Jeffery  and  Co.."  in  the  early  part  of  1847.  and  that  partnership  continued 
until  December,  1848,  when  it  was  dissolved.  Previously  to  the  spring  of  the  year 
1847,  John  Shaw  had  been  a  hardware  merchant  :  Richard  Jeffery.  a  brother  of  the 
Respondent's,  had  been  engaged  in  shipbuilding  in  the  employ  of  the  Respondent. 
The  Appellants  were  building  two  vessels  called  The  Kate  and  The  Eliza,  in  the 
autumn  of  1847,  and  had  purchased  large  quantities  of  timber  and  materials  for 
that  purpose  from  the  Respondent  and  others.  In  the  month  of  November,  1847, 
the  Appellants  were  forced  from  want  of  funds  to  suspend  their  works.  The-  1!  - 
spondent  was.  at  that  time,  their  creditor  to  a  considerable  amount,  and  had 
advanced  them  the  sum  of  £1686  3s.  5d.  to  enable  them  to  proceed  with  the  building 
of  the  ships  and  to  purchase  materials  for  the  same,  and  [435]  they  applied  to  him 
for  further  advances,  and  the  result  was,  that  on  the  9th  of  December.  1847,  six 
deeds  were  executed  at  one  and  the  same  time.  The  Appellants  were  at  this  time 
largely  indebted  to  other  parties. 

The  first  of  these  instruments  was  between  the  Appellants.  John  Shaw,  of  the  firm 
of  Shaw.  Jeffery.  and  Co..  and  Richard  Jeffery.  of  the  one  part,  and  James  Jefferv 
of  the  other  part  :  and  recited  that  Shaw.  Jeffery.  and  Co..  were  the  owners  of  and 
held  in  the  ship-yard  of  James  Jefferv  certain  timber  intended  for  ship-building 
purposes,  particularly  mentioned  in  a  schedule  annexed  :  that  Shaw.  Jefferv.  and 
Co..  were  indebted  for  the  purchase-money  of  the  goods  to  different  persons  from 
whom  they  acquired  the  same,  namely.  Messrs.  Anderson  and  Paradis,  Pikersgill, 
Tibbits.  and  Co.,  Dunn.  Colvin  and  Co..  and  James  Jeffery:  that  Shaw.  Jefferv. 
and  Co..  were  willing  to  sell,  assign,  transfer  and  make  over  to  James  Jefferv.  upon 
the  conditions  thereinafter  mentioned,  the  timber  and  the  frames  of  two  ships  or 
vessels,  to  be,  when  completed,  of  the  burthen  of  750  tons  each,  which  offer  James 
Jeffery  had  agreed  to  accept.  That  John  Shaw  and  Richard  Jefferv,  for  and  in 
consideration  of  the  sum  of  £3671  lis.  lid.,  thereby  bargained,  sold  and  assigned 
to  James  Jeffery.  his  heirs,  executors,  administrators,  and  assigns,  all  the  timber, 
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materials,  and  effects  then  in  the  ship-building  yard,  together  with  the 
frames  of  the  two  ships  or  vessels,  and  all  the  premises  assigned  to 
James  Jefferv.  his  executors,  curators,  administrators,  and  assigns  for  ever, 
without  any  account  to  them  or  any  other  whatsoever  to  be  made,  answered,  or 
thereafter  to  lie  rendered  :  [436]  so  that  neither  they.  John  Shaw  and  Richard 
Jefferv.  nor  any  other  for  them,  or  in  their  name,  should  have  any  right,  title, 
interest,  or  demand  of,  in.  to.  or  for  the  timber,  materials,  effects,  property,  and 
the  frames  of  the  ships  lying  in  the  ship-building  yard  of  James  Jeffery,  or  to  exact, 
challenge,  claim,  or  demand  at  any  time  or  times  thereafter,  and  that  all  action, 
right,  estate,  title,  claim,  demand,  possession,  and  interest  thereof  should  be  wholiv 
barred  and  excluded  thereby. 

The  second  instrument  related  to  the  sale  of  the  two  vessels,  and  was  also  dated 
>th  day  of  December.  1S47,  being  made  between  John  Shaw  and  Richard  Jeffery, 
of  the  one  part,  and  James  Jefferv,  of  the  other  part:  and  recited  that  John  Shaw 
and  Richard  Jeffery.  for  divers  good  causes  and  considerations,  and  for  and  in 
consideration  of  the  sum  of  five  shillings  currency,  paid  by  James  Jeffery,  had 
granted,  bargained,  sold,  assigned,  and  set  over,  to  James  Jeffery.  his  heirs,  executors, 
and  administrators,  all  the  hulls,  frames,  and  bodies  of  the  two  ships  then  building 
in  the  ship-yard  of  James  Jeffery.  at  Hare  Point  :  the  ships  when  completed  to  be 
of  the  burthen  of  750  tons  measurement  each,  and  all  the  timber,  plank,  and 
furniture  then  prepared  for  the  ships  :  to  have  and  to  hold  the  ships  or  vessels,  and 
other  the  above  bargained  premises,  unto  James  Jeffery.  his  executors,  adminis- 
trators, and  assigns,  to  his  own  proper  use  and  behoof,  and  as  his  own  proper  goods 
and  chattels,  from  thenceforth  for  ever:  and  John  Shaw  and  Richard  Jeffery,  for 
themselves,  their  heirs,  executors,  administrators,  and  assigns,  covenanted  and 
^.d  with  James  Jeffery,  his  executors,  administrators,  and  assigns,  that  they  had 
a  good  right,  full  power,  and  [437]  lawful  and  absolute  authority,  to  grant,  bargain, 
sell,  and  assign,  for  ever,  and  that  the  same  should  be  and  remain  and  continue 
unto  James  Jeffery.  his  executors,  administrators,  and  ass  3  -.  free  and  clear  of  all 
former  bargains,  sales,  gifts,  grants,  titles,  debts,  charges,  and  incumbrances  what- 
soever. And.  further,  that  John  Shaw  and  Richard  Jeffery.  their  executors  or 
administrators,  should  and  would  from  time  to  time,  and  at  all  times  thereafter,  at 
the  request  of  James  Jeffery,  make,  do,  and  execute,  or  cause  and  procure  to  be  made, 
done,  and  executed,  every  such  further  and  other  lawful  and  reasonable  act  or 
acts,  deed  or  deeds,  conveyance  and  assurances  in  law  whatsoever  for  the  further. 
r,  and  more  effectually  conveying,  assigning,  and  assuring  the  thereby  bargained 
and  sold  premises  or  any  part  thereof  unto  James  Jeffery.  his  executors  and  admini- 
strators. 

The  third  instrument  was  an  agreement,  also  dated  the  9th  of  December.  1-47. 
by  John  Shaw  and  Richard  Jeffery.  of  the  one  part,  and  James  Jeffery.  of  the  other 
pan.  It  recited,  that  James  Jefferv  had  in  the  month  of  August  then  la^ 
leased  to  John  Shaw  and  Richard  Jefferv.  trading  as  aforesaid,  all  his  ship-building 
yard  and  premises  at  Hare  Point :  and  did  also  sell  and  assign  to  them  all  his  stock, 
materials.  ..  in  the  ship-building  yard.     That  Shaw.  Jeffery.  and  Co..  had 

commenced  building  two  ships,  to  be  of  the  burthen  of  750  tons  each,  or  there- 
abouts, old  register  measurement :  and  had  purchased  from  Messrs.  Anderson  and 
Paradis.  Mom-.  Pickersgill,  Tibbits.  and  Co.,  Messrs.  Dunn,  Colvin,  and  Co..  and 
from  James  Jeffery.  certain  lots  and  quantities  of  timber,  for  the  purpose  of  beimr 
employed  in  the  building  and  [438]  finishing  of  the  ships;  that  James  Jeffery  had 
advanced  to  Shaw.  Jeffery,  and  Co..  to  enable  them  to  proceed  with  the  building  of  the 

-  and  to  purchase  materials  for  the  same,  the  sum  of   £1686  3s.  5d.  curri 
and  that  Shaw.  Jeffery,  and  Co.  had  declared  their  inability,  in  the  then  pi    • 

of  the  money-market,  to  finish  and  complete  the  ships,  and  that  they  had, 
therefore,  offered  to  surrender,  ass  _  .  Transfer,  and  make  over  to  James  jeffery 
the  whole  of  the  timber  and  materials  purchased  from  hit:  -aid,  as  also  all 

the  timber  purchasi  I  •  Anderson  and  Taradis.  Pickersgill,  Tibbits.  and  Co..  and 
Dunn.  Colvin.  and  i  mdition  of  James.  Jeff erj  ■  Shaw,  Jefferyj 

and  Co.'s  drafts  on  him.  payable  in  the  month  of  July  next,  in  favour  of  Anderson 
and   Paradis:   Pickersgill.  Tibbits.  and  Co..  and    I1  Colvin,  and   Co..   for  the 

timber,  and  a  i  render,   assign,  transfer,  and  make  over  the  frai 

their  then  present  state,  and  then  on  the  stocks  in  the  ship-building  vard, 
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the  ship-building  yard  belonging  to  hi]  y,  ■  I   Bare  Point,  aiid 

•    made  to  them  by  James  Jeffery,  in  order  that  James  Jeffery  might 

abled  to  cause  the  ships  to  be  completed  and  finished  for  sea  himself.  That 
Shaw.  Jeffery,  and  Co.,  had  also  agreed  to  grant  I  Jeffery  a  mortgage  on 

their  beach  and  pri  Point  Levy,  for  the  sum  of  £650,  currency,  payable  in 

the  month  S  tember  then  next.  And  John  Shaw  on  his  part  also  agreed  to 
_:i  and  transfer  to  James  Jeffery  the  sum  <>f  £1000,  currency,  part  of  a  larger 
sum  due  to  him.  John  Shaw,  by  Pochard  J.  Shaw,  and  Samuel  J.  Shaw,  of  Quebec, 
hardware  merchants,  and  which  sum  should  be  made  [439]  payable  To  James  Jeffery 
by  monthly  instalments  of  £250,  currency,  each.     And  stating  further,  that  James 

y,  and  Shaw.  Jeffery.  and  Co.,  had  agreed  to  and  with  each  other  as  follow-  : 
That  James  Jeffery  should  re-assiirn.  transfer,  and  make  over  to  Shaw.  Jeffery,  and 
1        the  two  ships,  and  all  other  the  premi-   -       -  _:ied  to  him,  provided  they.  Shaw, 
Jeffery.  and  Co..  should   reimburse  hfm  all  sum  and  sums  of  money  that  he  had 
already  paid,  and  that  he  might  thereafter  pay  and  lay  out  in  the  finishing  and 
completing  the  ships:  and  in  relation  to  the  premises  aforesaid,  with  interest,  and 
the  usual  commission  of  oh  per  cent,  upon  all  disbursements  and  sum  or  sir 
money  paid  and  agreed  to  be  paid  as  aforesaid  :  and  Shaw,  Jeffery,  and  Co..  on 
their  part,  agreed  to  accept  the  assignment,  or  bill  of  sale,  of  the  premises,  and  to 
.  pay  or  cause  to  be  p>aid  the  sums,  disbursements,  etc..  on  or  before  the  sailing  of 
the  ships  from  Quebec,  with  interest  and  commission  as  aforesaid,  and  in  the  mean 
time  that   tiny   would   give  their   personal   attendance    at   the   ship-building  yard 
until  the  ships  should  be  safely  launched,  and  until  they  should  be  ready  for  - 
loaded,  and  completed,  without  any  charge  to  James  Jeffery.     And  it  was  wit: 
that  James  Jeffery  and  John  Shaw,  and  Richard  Jeffery.  had  agreed,  and  they  did 

•  to  and  with  each  other  in  manner  following,  that  is  to  say: — That  Shaw, 
Jeffery,  and  Co.  agreed  to  give  their  piersonal  attendance  in  the  building,  finishing, 
and  completing  the  two  ships,  and  until  the  ships  should  be  ready  for  sea.  loaded 
and  completed,  under  the  direction  of  James  Jeffery.  the  same  to  be  done  and  built 
in  tli-  inner  as  other  vessels  were  built,  and  [440]  launched  by  James  Jeffery, 

namely,  the  ships  Lady  Elgin  and  Chippewa,  and  to  be  provided  by  and  at  the 
expense  of  James  Jeffery,  with  sails,  rigging,  materials,  boats,  and  other  things, 
complete  for  sea.  of  the  best  quality  and  description,  so  that  the  ships  should  not  be 
inferior  to  other  ships  built  by  James  Jeffery  at  Quebec.  And  John  Shaw  and 
Richard  Jeffery  agreed,  that  the  ships  should  be  completed  and  ready  for  sea.  and 
loaded,  with  crew,  provisions,  and  outfit,  on  or  before  the  loth  day  of  June  next, 
for  a  sum  not  exceeding  in  the  whole  the  sum  of  £10.000  current  money  of  the 
Province,  of  which  the  sums  already  paid  by  James  Jeffery  to  Shaw.  Jeffery.  and 
Co.,  namely,  the  sum  of  £1686  3s.  5d.  currency,  the  stock  and  materials  in  the  ship- 
building yard,  amounting  to  £1000  currency,  amounting,  with  the  interest,  to 
the  sum  of  £1556  3b.  lOd.  currency,  and  also  the  sums  agreed  to  be  paid  by  him. 
viz..  the  sum  of  £655  5s.  currency,  to  Messrs.  Anderson  and  Paradis.  the  sum  of 
£553  5s.  9d.  currency,  to  Messrs.  Pickersgill.  TibbiTs.  and  Co..  and  the  sum  of 
£906  17s.  4d.  currency,  to  Messrs.  Dunn.  Colvin.  and  Co..  formed  part,  leaving  a 
balance  or  sum  of  £4642  4s.  Sd.  (which  included  the  rent  for  the  ship-building  vard). 
current  money  aforesaid,  to  be  paid  by  James  Jeffery  for  workmen,  purchase  ol 

-iils.  anchors,  cables,   ropes,  boats,  masts,   spars,   provisions,  loading  the 

•   .-.  and  all  other  things  necessary,  fitting,  and  essential  for  the  vessels,  to  make 

them     ready     for     sea     as     aforesaid.        And.     it     was     further     witnessed,     that 

James   Jeffery   on    his    part    agreed.    That    upon    John    Shaw    and    Richard   Jefferv 

paying  or  securing  to  him  the  [441]  sum  or  sums  of  money  by  him,  James  Jefferv. 

paid  or  agreed  to  be  paid  for  the  building  and  completing  of  the  vessels  for  sea,  a* 

aforesaid,  and  all  disbursements  paid  and  to  be  paid  for  and  on  account  of  The 

ships,   materials,   workmen,    and   oTher   things   whatsoever,    and    also   paying   him 

interest  upon  the  actual  disbursements  made  upon  account  of  the  ships,  and  com- 

per  cent,  for  all  disbursements  and  cash  advanced  and  agreed  to  bo 

advanced  in  relation  to  the  ships,  that  then    and  in  that  case  James  Jeffery  shoula 

-  _■..  transfer,  and  make  over  to  Shaw.  Jeffery.  and  Co..  in  the  usual  and  customary 

manner,  the  two  ships,  and  all  other  the  premises  assigned  or  agreed  to  be  ass:_ 

provided  John  Shaw  and  Richard  Jeffery  well  and  truly  paid  the  same,  previous  to 

the  ships  sailing  from  the  port  of  Quebec.     And    John  Shaw  and  Richard  Jeffery 

165 


XIII  MOORE,  442  SHAW  V.  JEFFERY  [lS60] 

bound  and  obliged  themselves,  as  the  consideration  of  the  sale  and  assignment  afore- 
said, to  par  to  James  Jeffery.  his  heirs  and  assigns,  all  the  cash,  sum  and  sums  of 
money  he  might  pay  and  lay  out  for  the  building  and  completing  for  sea  of  the  two 
ships,  with  the  interest  and  commission  aforesaid,  and  of  which  the  sums  already 
advanced  and  agreed  to  be  paid  to  Anderson  and  Paradis.  Pickersgill.  Tibbits.  and 
Co.,  and  Dunn.  Colvin.  and  Co..  formed  part.  And.  in  the  event  of  any  difficulty 
arising  between  the  parties  with  respect  to  the  settlement  of  their  accounts,  it  was 
thereby  agreed  that  the  same  should  be  left  to  the  decision  of  two  arbitrators,  one  to 
be  chosen  bv  each  party  :  such  arbitrators  to  have  power  to  appoint  an  umpire,  and, 
by  the  award  of  which  arbitrators,  or  of  one  of  the  arbitrators,  and  the  umpire, 
they  bound  [442]  and  obliged  themselves  to  abide.  And.  it  was  agreed,  that  upon 
the  payment  of  £1000.  currency,  assigned  to  James  Jeffery  by  John  Shaw,  as 
deed  executed  that  day,  James  Jeffery  should  and  would,  if  a  further  sum  of  £1000 
was  required,  apply  the  same  towards  the  finishing  and  completing  of  the  ships. 
John  Shaw  and  Richard  Jeffery  having  declared  that  they  considered  it  would  require 
such  further  sum  to  finish  the  ships  independent  of  the  sum  of  £10.000.  therein 
referred  to. 

The  fourth  instrument,  also  dated  the  9th  of  December,  1847,  was  a  cancellation 
of  a  lease,  and  which  deed  recited  that  whereas  James  Jeffery  did  by  lease  grant 
for  the  term  of  two  years  and  nine  months  all  the  ship-building  yard  called  Hare 
Point  and  premises  attached,  occupied  by  James  Jeffery  for  some  years  past  as  a 
ship-building  yard:  that  John  Shaw  and  Richard  Jeffery  had,  owing  to  the  then 
present  state  of  the  money-market,  declared  their  inability  to  continue  the  ship- 
building business,  and  had  requested  James  Jeffery  to  resume  the  possession  of  the 
ship-building  yard,  and  to  cancel  the  lease,  which  James  Jeffery  had  consented  to 
do  :  and  it  was  witnessed,  that  the  parties  had,  for  divers  good  causes  and  considera- 
tions, cancelled,  rescinded,  annulled,  and  made  void  the  lease  and  every  clause, 
obligation  and  condition  therein  contained,  and  that  they  did  thereby  declare  the 
lease  to  be  null  and  void  and  cancelled  in  the  same  manner,  to  all  intents  and  pur- 
poses, as  if  the  lease  had  never  .^ecu  signed  or  granted.  And.  that  John  Shaw  and 
Richard  Jeffery  having  paid  all  rents  to  that  day.  they  were  hereby  discharged  and 
released  of  all  claim  and  demands  in  relation  to  such  It    - 

[443]  The  fifth  instrument  was  a  transfer  of  the  sum  of  £1000.  and  also  bore 
date  the  9th  of  December.  1817.  It  set  forth,  that  John  Shaw,  in  consideration  of 
the  sum  of  £1000.  currency,  to  him  paid  by  James  Jeffery,  the  receipt  whereof  John 
Shaw  thereby  acknowledged,  did  grant,  bargain,  and  sell,  assign,  transfer,  and  set 
over  unto  James  Jeffery  a  like  sum  of  £1000  currency,  being  part  and  parcel  of  a 
larger  sum  due  and  owing  to  John  Shaw  by  Richard  John  Shaw  and  Samuel  John 
Shaw,  of  Quebec,  hardware  merchants,  namely,  the  sum  of  £400  by  Samuel  John 
Shaw,  aiid  £600  by  Richard  John  Shaw,  for  the  stock  of  goods  sold  to  them  by  John 
Shaw,  bv  agreement  between  the  parties,  passed  in  the  month  of  May  last,  pavable 
as  follows  :  the  sum  of  £150,  currency,  monthly  by  Richard  John  Shaw,  and  the  sum 
00,  currency  monthly,  by  Samuel  John  Shaw,  until  payment  of  the  sum  of 
£1000.  currency.  To  have  and  to  hold  the  sum  of  £1000,  aforesaid,  therebv  sold 
and  assigned,  with  all  interest  to  accrue  and  grow  due  upon  the  same,  unto  James 
Jeffery.  his  heirs,  executors,  curators,  administrators,  and  assigns,  to  the  only  proper 
use  and  behoof  of  James  Jeffery,  his  heirs,  executors,  and  curators,  administrators, 
or  assigns,  thenceforth  and  for  ever.  And.  that  to  effect  that  assignment,  Jolm 
Shaw  did  thereby  put.  substitute,  and  subrogate  James  Jeffery  in  the  place  and 
stead  of  him,  John  Shaw,  and  in  all  his  right,  title,  claim,  interest  and  demand, 
privileges  and  hypothecs  for  and  respecting  the  premises,  and  did  thereby  constitute 
and  appoint  James  Jeffery  to  be  his  true  and  lawful  attorney,  irrevocable,  with 
full  power  and  authority  for  and  in  the  name  of  him,  John  Shaw,  or  [444]  of 
James  Jeffery.  but  to  and  for  the  proper  use  and  behoof  of  James  Jefferv.  his  heirs 
and  to  ask.  demand,  sue  for.   recover,  and  receive  the  premises  thereby! 

■ied.  and  to  transact,  compound,   acquit,   release,   and   discharge   for  and    re- 
-ime.  and  generally  all  the  matters  and  thi'  _  -  <oever  necessary  for 

effecting  the  premises,  or  dependent  thereon,  to  do  and  perform  as  fully  and  amply 
to  all  intents  and  purp.  John  Shaw,  might  or  could  do,  if  personally  pr 

thereby  ratifying,  allowing,  and  confirming,  and  promising  and  engacrinir  to  ratify, 
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allow,  and  confirm,  all  and  whatsoever  James  Jeffery  should  lawfully  do  or  cause  to 
be  done  in  and  about  the  premises  by  virtue  thereof. 

The  sixth  and  last  instrument  was  an  obligation  and  mortgage  of  the  same 
date.  9th  December,  1847,  which  recited,  that  John  Shaw  and  Richard  Jeffery, 
merchants  and  co-partners,  carrying  on  business  together  there  under  the  name, 
style,  and  firm  of  Shaw  and  Jeffery,  declared,  acknowledged,  and  confessed  to  owe, 
and  to  be  justly  and  truly  indebted  unto  James  Jeffery,  in  the  sum  of  £650,  currency, 
being  for  a  like  sum  advanced  and  paid  to  Shaw  and  Jeffery  by  James  Jeffery 
previous  to  the  execution  thereof,  namely,  on  the  12th  day  of  May  last,  and  which  sum 
was  obtained  from  James  Jeffery  for  the  purpose  of  and  was  applied  to  the  payment 
of  the  first  instalment  of  the  purchase-money  of  the  lots  thereinafter  described. 
Which  sum  of  £650,  currency.  John  Shaw  and  Richard  Jeffery  did  jointly  and 
severally,  one  for  the  other  and  one  of  them  for  the  whole  tolidairememt,  and  re- 
nouncing the  benefits  of  division  or  discus-[445]sion.  promise,  covenant,  undertake 
and  agree  to  pay.  or  cause  to  be  well  and  truly  paid,  in  good  current  money  of  the 
Province  of  Canada,  unto  James  Jeffery.  his  heirs  or  assigns,  or  the  bearer  or  bearers 
of  the  same  presents  in  due  form  of  law,  in  the  month  of  September  then  next, 
together  with  leLral  interest  thereon  at  the  rate  of  £6  per  cent,  per  annum  from  the 
12th  day  of  May  then  last  past.  And,  for  securing  the  payment  of  the  sum  of 
£650,  current  money  aforesaid,  with  the  interest  to  accrue  or  grow  due  thereon, 
John  Shaw  and  Richard  Jeffery  mortgaged,  and  hypothecated  several  lots  of  ground 
and  beach,  therein  mentioned  and  described,  comprising  the  Point  Levy  cove, 
formerly  purchased  by  John  Shaw  and  Richard  Jeffery  from  Henry  Le  Mesurier. 
John  Smith,  and  Robert  Buchanan,  Esquires,  assignees  of  the  bankrupt  estate  of 
Thomas  M"Caw,  of  the  City  of  Quebec,  merchant. 

The  Appellants  at  the  trial  contended,  that  the  third  of  the  above-mentioned 
deeds,  relied  upon  in  their  first  special  answer,  disclosed  the  real  character  of  the 
transaction  between  the  parties,  and  that  it  amounted  to  a  simple  contract  of 
';  nantissement,"  or  pledge,  upon  the  timber  and  materials  in  the  Appellants'  ship- 
yard, and  upon  the  ships  as  they  gradually  advanced  to  completion  ;  or  in  the  alter- 
native that  it  only  amounted  to  a  sale,  of  which  the  effect  was  suspended  by  a  con- 
dition. And.  they  also  contended  that,  whether  the  one  construction  be  put  upon 
the  deed  or  the  other,  the  Respondent  had  not  performed  the  conditions  so  as  to  give 
him  an  absolute  right  to  the  vessels,  and  to  entitle  him  to  load,  and  send  them  to 
England  and  sell  them,  without  giving  an  account  of  the  freights  and  sales  to  the 
Appellants.  [446]  That,  the  recitals  of  the  third  deed  showed  the  state  of  things 
on  the  9th  December.  1847,  namely,  that  the  Respondent  had  advanced 
£1686  3s.  5d.  to  enable  the  Appellants  to  build,  and  purchase  materials  :  that  he  was 
a  creditor  of  theirs  to  the  amount  of  £1556  3s.  lOd.  in  respect  of  the  materials  and 
stock  which  he  had  sold  them;  that  he  had  no  security  for  such  sums,  and  being 
desirous  to  be  secured,  he  had  agreed  to  satisfy  the  claims  of  the  three  firms  upon 
the  Appellants  for  timber  sold  by  them  to  the  Appellants,  and  to  make  further 
advances  to  the  Appellants,  and  that  the  Appellants  were  unable  to  continue  build- 
ing the  ships  without  such  advances. 

From  the  evidence  of  Cairns  and  Campbell,  two  of  the  Appellants'  witnesses, 
it  appeared  that,  just  previous  to  the  execution  of  the  deeds,  one  Lee,  who  was 
a  creditor  of  Richard  Jeffery,  had  threatened  to  make  a  seizure  of  the  effects  in  the 
yard  :  and  it  was  contended  that  there  were  other  creditors  of  the  Appellants 
equally  pressing.  That  if  the  sole  object  in  view  had  been  to  effect  an  absolute  sale 
and  assignment  of  the  ships  to  the  Respondent,  there  would  have  been  no  necessity 
for  the  third  of  the  above-mentioned  deeds,  which  was  admittedly  executed  at  the 
same  time  and  formed  part  of  the  same  transaction,  but  of  which  the  operative  ['art 
was  quite  at  variance  with  the  notion  of  an  absolute  sale:  and  that  such  deed  was 
the  deed  to  be  looked  to  for  the  purpose  of  appreciating  the  understanding  and 
intention  of  the  parties  as  between  themselves.  It  further  appeared  from  the 
evidence  of  witnesses  on  the  part  of  the  Appellants,  that  on  the  11th  of  December. 
18-17,  the  ship-yard  and  all  in  it  were  delivered  to  Campbell,  acting  [447]  as  agent 
for  the  Respondent.  That  a  sign  with  the  words  "  Jas.  Jeffery."  or  "  Jas.  Jeffery's 
yard."  on  it.  was  put  over  the  principal  entrance  into  the  ship-yard  and  remained 
there  during  the  whole  of  the  winter  of  1847-8,  and  still  after  the  vessels  in  question 
were  launched.     That  the  object  of  the  siirn  being  put  up  was  stated  bv  the  Respond- 
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ent  himself  to  one  O'Brien,  to  have  been  to  prevent  a  seizure  upon  the  yard  by  Lee. 
a  creditor  of  Richard  Jefiery.  and  that  for  the  same  reason  watch  was  kept  one  night 
with  firearms  in  the  yard.  That  the  Appellants  continued  to  build  the  ships  under 
the  direction  of  the  Respondent,  and  to  give,  as  required  by  the  deed  of  agreement, 
their  personal  attention.  That  Shaw  chiefly  attended  to  the  financial  part  of  the 
business,  though  he  was  constantly  at  the  yard.  That  Richard  Jefiery.  who  resided 
at  the  house  in  the  ship-yard,  and  who  had  been  a  shipbuilder,  attended  entirely 
to  the  building  of  the  ships,  and  gave  the  orders.  That  the  Respondent  continued 
to  mate  advances,  either  by  payment  of  sums  to  the  Appellants  themselves,  or  to 
persons  who  supplied  articles  for  the  ships.  That  the  Appellants  ordered  articles 
necessary  for  the  building  of  the  ships,  and  paid  for  them  by  drafts  01.  the  Respond- 
ent :  though  the  Respondent  also  ordered  articles  for  the  ships.     That  the  Appel- 

-  paid  the  wages  of  the  men  out  of  moneys  advanced  them  by  the  Respondent,  and 
that  the  Respondent  was  generally  present  at  the  time  when  the  wages  were  so  paid, 
but  did  not  interfere,  except  on  one  or  two  occasions.  That  the  Appellants  gave  to 
the  Respondent  acknowledgments,  of  receipts,  in  the  name  of  their  firm.  "  Shaw. 
Jefiery.  and  Co.."  for  all  the  weekly  expenses  of  the  sums  laid  out  on  the  ships,  in- 
cluding a  weekly  payment  of  £3,  [448]  to  Richard  Jeffery:  which  it  was  contended 
by  the  Respondent  was  paid  by  him  to  Richard  Jeffery,  as  his  foreman.  That  on  the 
10th  of  MareL  -     "..e  Respondent  made  a  formal  protest  against  the  Appellant, 

John  Shaw,  for,  amongst  other  things,  not  giving  his  personal  attendance  at  the 
yard,  according  to  the  deed  of  agreement.  That  the  two  ships  were  launched  in 
May.  -         i  were  registered  by  the  Respondent  and  were  ready  for  sea.  and  that 

:.dent  obtained  cargoes  for  them,  and  they  sailed  at  the  end  of  July.  lSic*. 
That  on  the  13th  of  Juh  protest  by  the  Respond  -  ---rved  on  the  Appel- 

-.  calling  upon  them  to  repay  the  mone   •  vided  by  the  agreement  executed 

on  the  9th  of  December.     -  ad  requesting  payment  of  disbursements  before  the 

-0th  of  that  month :  and  that  on  the  next  day.  an  account  of  disbursements,  etc.. 

-  served  upon  the  Appellants,  with  a  memorandum  of  the  amounts  attached  to 
it.  And.  that  on  the  19th  of  July,  a  protest,  by  the  Appellaiits.  was  served  on  the 
Respondent,  stating  that  they  were  willi:  g  to  res  —  -sion  of  the  ships,  and 

•"  the  adv  -  .  -  .on  as  the  amount  should  have  been  settled,  according  to  the 
agreement,  by  arbitration,  feut  it  did  not  appear  that  they  had  tendered  the  money, 
or  indeed  taken  any  steps  to  pay  it.  That  the  vessels  took  their  cargoes  to  England, 
arrived  there  in  safetv.  and  were  afterwards  sold  bv  order  of  the  Respondent :  The 
Kat<  realizir._    I  .  £4932  18s. 

The  Superior  Court  of  Lower  Canada,  on  the  1st  of  September.  1854.  made  a 
decree  in  favour  of  the  Respondent.     The  Court,  consisting  of  the  Chief  J 

...  and  the  Puisne  Judges.  Meredith  and  Caron.  [449]  was  unanimously  of 
opinion,  that  the  deeds  and  agreement  bearing  date  the  9th  of  December,  I  - 
iormed  but  one  and  the  same  transaction,  and  that  when  taken  together  imported 
an  effective  sale  of  the  two  vessels  and  the  materials  therein  mentioned,  and  that  the 
character  of  the  sale  had  not  been  altered,  but  was  perfected  in  law  bv  the  actual 
delivery  of  the  effects,  and  that  the  Respondent  became  proprietor  thereof  :  that  as 
nothing  had  occurred  to  effect  or  change  the  right  of  property  of  the  two  vessels  at 
the  period  when  the  vessels  sailed  for  England,  the  Respondent  had  a  right  to  sell 

-vii   property,  without  being  liable  to  render  an   account  of 
proceeds,  or  of  the  freight  of  the  two  vessels  in  the  manner  demanded  bv  the  deelara- 
urt,  therefore,   maintained  the   peremptory  exceptions   perpetual   en 
■    and  dismissed  the  action  with  . 

The  |  appealed  from  this  decree  to  the  Court  of  Queen's  Bench 

for  I.  I     uada.  on  the  appeal  side.     The  appeal  was  heard  by  the  full  Court, 

and.  after  consideration,  judgment  was  pronounced  on  the  9th  of  Januarv.   1857, 
by  which  the  decree  of  the  Superior  Court  was  affirmed.     The  Judges  were  divided 
in  opinion.    The  Chief  Justice.  Sir  L.  H.  La  Fontaine  and  Mr.  Justice  Aylwin, 
in  favour  of  the  appeal,  on  the  ground,  that  the  transaction  was  upon  the  face  of  it 
and  from  the  number  of  de.  ut.  collusive  and  fraudulent  to  defeat 

_     -  of  the  other  creditors  of  the  Appellants  :  while  the  other  Judgi  -.  Moi  dele! 
and  Badgley.  upheld  the  ju'i.  :  the  Superior  Court,  as.  in  their  opinion,  there 

v    -   no  evidence  of  fraud,  and  that  taking  the  d.  _.-ther  the 

[450]  transaction  amounted  to  a  sale,  and  not  a  nantUtement,  nor  a  conditional  or 
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suspension  Bale;  and  the  latter  .Judge  further  held,  that   the  aotion   was  wrongly 
brought,  as  the  validity  of  the  deeds  was  not  impugned  by  the  Appellants  ;  the  Appel 
lants  having  sought  to  set  them  aside  without  any  allegations  in  the  pleadings  of 
fraud. 

Tin'  present  appeal  was  from  this  judgment 

Mr.  Manisty,  Q.C.j  and  Mr.  H.  T.  Holland,  for  the  Appellants,  tl  appears  from 
tin  evidence  and  the  Bound  construction  of  the  sis  instruments  executed  on  the  '.>tl> 
of  December,  1  ^  17,  and  which  it  is  not  denied  form  part  of  one  and  the  same  trans- 
action, that   t  he  contract  between  the  parties  was  a  contract   of  nemtissement,  or 

pledge  of  the  two  vessels  to  the  Res] l.-nt.     PardessuB,  Hunt  Comm.,  Tome  II.  No. 

489,  p.  31G.  Laidler  v.  Burlinson  (2  Mee.  and  Wels.,  602),  or  al  most,  a  vent< 
suspensive,  or  conditional  sale,  the  effect  of  which  was  suspended  by  a  condition. 
Assuming  then  that  the  transaction  is  a  contract  of  pledge,  or  a  conditional  sale,  the 
facts  established  show  that  the  Appellants  performed  all  that  was  to  be  performed 
on  their  part  to  entitle  them  to  maintain  the  action,  and  the  Respondent  failed  to 
perform  his  part  of  the  agreement.  He  did  not  take  the  proper  steps  to  entitle  him 
to  sell  the  two  vessels.  But  the  Appellants  had  at  least,  by  virtue  of  the  agreement, 
a  facvlte  <J>  remire,  or  equity  of  redemption,  of  which  the  Respondent  by  the  sale 
deprived  them,  and,  therefore,  he  was  bound  to  account  to  them  for  the  proceeds  of 
the  sales  and  [451]  freights  claimed;  as  the  Respondent  did  not,  by  the  deeds  of  the 
9th  of  December,  1817,  acquire  an  absolute  right  of  property  in  the  ships,  and  did 
not  subsequently  thereto  perform  the  condition  precedent  to  such  absolute  right 
vesting  in  him.  In  fact  the  whole  transaction  was  an  arrangement  to  defeat  the 
claims  of  the  other  creditors.  If  it  was  a  sale  of  the  vessels,  what  was  the  price 
given  for  them?  That  nowhere  appears.  It  is  certainly  not  the  nominal  considera- 
tion mentioned  in  the  second  instrument.  On  these  grounds,  we  submit,  that  the 
judgment  of  the  Superior  and  Court  of  Queen's  Bench  on  appeal  were  not  warranted 
by  the  pleadings  and  evidence  in  the  action. 

Mr.  Montague  Smith,  Q.C.,  and  Mr.  W.  Murray,  for  the  Respondent. — No  right 
under  the  circumstances  disclosed  by  the  evidence  exists  to  call  upon  the  Respondent 
to  restore  the  ships,  or  to  account  for  the  profits  of  the  voyages,  or  proceeds  of  the 
sales.  Accruing  freight  passes  to  the  mortgagee  of  a  ship,  who  takes  possession 
before  the  conclusion  of  the  voyage.  Eerswill  v.  Bishop  (2  Cromp.  and  Jer.  529). 
The  two  first  instruments  of  the  9th  of  December,  1847,  passed  the  property  in  the 
two  ships,  and  in  the  timber  and  materials  therein  mentioned,  to  the  Respondent. 
Now,  if  those  two  instruments  are  to  be  read  with  the  third  of  the  same  date,  it 
discloses  the  real  nature  of  the  transactions  between  the  parties;  for  as  between  the 
Appellants  and  the  Respondent,  it  is  immaterial  whether  the  transaction  was  to 
defeat  the  claim  of  other  creditors.  It  is  clear  that  the  Appellants  did  not  reimburse, 
and  [452]  in  fact  were  not  willing  or  in  a  condition  to  reimburse  the  Respondent 
the  moneys  he  had  expended  in  completing,  equipping,  and  loading  the  ships  before 
they  sailed  :  the  Appellants,  therefore,  lost  any  right  of  re-purchase  they  might  have 
had  under  this  instrument.  Taken  together,  the  deeds  constituted  an  absolute  sale 
and  assignment  to  the  Respondent  of  the  two  vessels.  In  Furry  v.  Meddowcroft 
(4  Beav.  197),  an  agreement  made  upon  an  advance  of  money,  to  convey  property, 
the  agreement  containing  power  of  redemption  within  a  given  time,  and.  in  default, 
the  sale  to  lie  absolute,  was  held  to  be  a  conditional  sale,  and  not  a  mortgage,  and 
the  party  having  made  default  in  payment  was  declared  by  the  Master  of  the 
Rolls  to  be  absolute.  With  regard  to  the  accounts,  the  Appellant.  Jeffery,  prior  to 
the  sailing  of  the  ships,  examined  and  acknowledged  the  accuracy  of  the  Respond- 
ent's account  of  the  moneys  he  had  expended.  The  Appellants  ought,  therefore, 
to  have  paid  the  amount  of  such  account  before  the  sailing  of  the  ships.  The  obser- 
vations of  the  Appellants  as  to  the  consideration  given  by  the  Respondent  is  mis- 
conceived. The  ships  were  in  an  unfinished  state,  and  sold  with  the  materials  and 
liabilities  of  the  Appellants. 

But,  secondly,  we  contend,  that  the  action  is  wholly  misconceived,  and  the  allega- 
tions wholly  unsupported  by  evidence,  the  ships  not  being  the  property  of  the  Appel- 
lants, as  alleged  in  the  declaration.  The  first  special  answer  to  the  Respondent's 
plea  of  perpetual  exception  is  a  departure  from  the  declaration,  and  puts  the  Appel- 
lants' case  on  a  totally  different  ground.  Even  if  such  plea  is  good,  still  the  evidence 
P.C.  IV.  169  f,a 
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shows  that  the  [453]  Appellants  were  not  ready  and  willing,  previous  to  the  sailing 
of  the  ships  from  Quebec,  to  reimburse  the  Respondent,  as  charged  in  that  answer. 
We  submit,  that  the  form  of  action,  if  any  could  lay,  should  have  been  upon  the 
special  agreement  to  re-sell  the  ships  upon  payment  of  the  moneys  expended  by  the 
Respondent,  in  which  action  it  would  be  necessary  to  allege  and  prove  that  the  Appel- 
lants had  tendered,  and  were  ready  to  pay  the  money,  or  an  action  niiglit  have  been 
brought  for  refusing  to  name  arbitrators,  in  which  case  it  would  have  been  necess 
to  allege  and  prove  in  addition  to  such  allegations  that  a  difficulty  had  arisen  be- 
tween the  parties  in  respect  to  the  settlement  of  their  accounts.  By  the  action  in 
its  present  form  the  Appellants  require  the  Respondent  to  account  for  and  pay  over 
to  them  the  proceeds  of  the  voyages,  and  of  the  sale  of  the  ships,  notwithstanding 
the  large  sum  of  money  the  Respondent  has  expended,  and  which  has  not  been  re- 
imbursed to  him. 

Judgment  was  delivered  by 

The  Lord  Justice  Knight  Bruce  (July  31  —This  was  an  appeal  from  the 

Court  of  Queen's  Bench  for  Lower  Canada,  on  the  appeal  side  :  in  which  Court,  the 
Judges  being  equally  divided,  a  judgment  of  the  Superior  Court  of  Lower  Canada 
in  favour  of  the  Respondent  was  affirmed. 

The  Plaintiffs,  by  their  declaration,  sought  an  account  from  the  Defendant  of 
the  value  of  two  vessels.  sa  and  The  Kate,  built,  as  they  alleged,  by  them  at 

Quebec,  and  sold  by  the  Defendant  in  England,  and  of  the  freight  earned  by  them 
in  a  voyage  to  the  same  country ;  and,  whether  [454]  they  are  entitled  to  this  account 
will  depend  on  the  conclusion  to  be  drawn  from  the  following  facts  :  — 

Ti±e  Defendant  had  been  for  some  years  a  ship-builder  at  Quebec,  and  the  occu- 
pier of  a  ship-building  yard  there.  In  August.  l^iT.  he  was  desirous  of  retiring 
from  business,  and  leased  the  yard  to  the  Plaintiffs,  who  had  become  partners  in  the 
trade-.  s  and  nine  months,  and  he  sold  them  all  his  stock  and  materials, 

at  the  same  time,  for  £1500. 

The  Plaintiffs  forthwith  commenced  building  the  two  ships  in  question,  and.  in 
the  progress  of  the  work,  purchased  large  quantities  of  timber  and  materials  from 
the  Defendant  and  from  other  persons:  but,  in  the  month  of  November,  l^iT.  they 
found  themselves  unable  to  continue  their  business,  from  inability  to  raise  more 
money  in  the  then  state  of  the  money-market.  This  led  to  an  arrangement  with  the 
Defendant,  which  was  embodied  and  carried  into  effect  by  as  many  as  six  instru- 
ments, all  of  the  same  date,  the  9th  of  December.  1S47  :  and  the  question  in  the  case 
mainly  depends  on  the  true  effect  of  these  instruments. 

The  number  of  these  instruments  has  not  unnaturally  given  rise  to  much  observa- 
tion in  the  Appeal  Court  below,  and  has  been  attributed  by  the  Judges  who  were  for 
reversing  the  judgment  of  the  Superior  Court,  to  fraud  and  collusion  between  the 
parties.  Indeed,  the  whole  transaction  has  been  characterized  as  a  mere  attempt 
between  them  to  protect  the  property  from  the  just  claims  of  third  persons.  Their 
Lordships  are  not  prepared  to  adopt  this  opinion,  but  the  present  inquiry  is  only  l>e- 
tween  the  parties  to  the  instruments.  Where  an  instrument  between  two  parties  has 
been  entered  into  for  [455]  a  purpose  which  may  be  considered  fraudulent  as  against 
ome  third  person,  it  may  yet  be  binding,  according  to  the  tiue  construction 
.ang':    _         •     -etween  themselves.     It  has  not  been,  and  could  not  well  be.  ai_ 

.  that  the  instruments  were  to  Lave  no  operation  :  but  the  supposed  fraudulent 
inter  ■  third  persons  has  been  used  for  the  purpose  of  determining  which  of 

-ere  to  have  between  the  parties.  This  is  not 
allowable.  The  instruments,  therefore,  must  be  examined  in  the  usual  wav.  to 
collect  from  their  language,  as  accurately  as  may  be.  thi  dch  they  conferred 

on  the  Plaintiffs  and  Defendant  respectively. 

By  the  first  of  these,  the  Plaintiffs,  reciting  that  they  are  the  owners  of  timlier 
in  thi  rd,  specified  in  schedules  I      lie  instrument,  and  are  ind 

purchase-money    thereof    to    different     persons    named,    among    whom 
is    the    Defendant,    and    that    they    had    offered    to    sell.  nsfer 

to    him    the    timber    before-mentioned,    and    the    frames    of    two     ships,     which 
offer  he  had  accepted,   in  consideration  6s.  lid.  currency,  to  be  paid  in 

certain   specified   proportions   and   modes,  bargain,  sell   and    assign   the   articles 
aforesaid  to  the  Defendant.     The  words  of  convevance  are  most  ample,  and  unequi- 
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vocal  in  their  meaning;  they  profess  to  give  the  most  complete  and  exclusive  title, 

with  a  large  warranty  against  all  other  persons.     The  second  instrument   professes 

onvey  the  hulls,  frames,  and  bodies  of  the  two  ships  for  a  consideration  of  58. 

This  also  is  absolute  and  unequivocal  in  its  language.     Why  it  was  executed  at  all 

does  ii"!  appear  :  1  hit  that  it  was  intended  or  calculated  to  [456]  favour  any  fraudu- 
lent purpose,  their  Lordships  fail  to  perceive.  The  fourth  instrument  cancels  the 
lease  of  the  ship-yard,  restores  the  possession  of  it  to  the  Defendant,  and  makes  the 
lease  as  if  n  had  never  been  granted.  The  fifth  instrument  is  between  one  of  the 
Plaintiffs  only.  John  Shaw,  and  the  Defendant;  and  by  it  Join,  Shaw,  for  the  con- 
sideration of  £  HKIO,  acknowledged  to  have  been  paid  to  him  by  the  Defendant, 
transfers  and  assigns  to  him  two  debts  of  £600  and  £100,  stated  to  be  owing  to 
John  Shaw  by  Richard  John  Shaw  and  Samuel  John  Shaw  respectively,  which  were 
to  be  paid  by  certain  specified  instalments.  And  the  sixth  instrument  is  between 
the  Plaintiffs  and  Defendant,  and  is  both  an  obligation  for  the  payment  of  £650 
acknowledged  to  have  been  lent  to  them  by  him  in  the  May  preceding,  and  also  a 
mortgage  of  certain  specified  lots  of  ground  and  beach,  which,  in  the  same  month  of 
May.  it  is  stated  had  been  purchased  in  part  with  the  money  so  lent. 

These  three  last  instruments  throw  very  little,  if  any.  light  upon  the  construction 
of  the  two  first.  They  seem  to  have  helped  in  raising  the  doubt,  which  their  Lord- 
ships have  noticed,  on  the  honesty  of  the  whole  transaction,  as  regards  third  persons ; 
but  they  furnish  nothing  on  which,  as  we  think,  any  theory  can  judicially  be  raised 
for  the  interpretation  of  the  two  first  as  between  the  parties;  and,  since  the  two 
instruments  speak  themselves  in  unequivocal  language,  there  would  be  no  sustain- 
able argument  in  the  case  but  for  the  remaining  instrument  (the  third),  which  has 
not  yet  been  noticed.  And  this  must  now  be  examined  at  some  length,  for,  no 
doubt,  when  the  same  parties  execute  contemporaneously  several  in-[457]-struments 
relating  to  different  parts  of  the  same  transaction,  all  must  be  considered  together  : 
all  must  be  examined  in  order  to  understand  each;  apparent  inconsistencies  are  to 
be  reconciled  :  and  where  there  are  real  inconsistencies,  the  governing  intention  of 
the  parties  is  still  to  be  collected  from  a  consideration  of  the  language  of  all  the  in- 
struments, and  effect  given  to  it. 

The  instrument  No.  3  must  now  be  stated.  Its  recitals  go  back  to  the  first  assign- 
ment from  the  Defendant  to  the  Plaintiffs,  their  operations  as  ship-builders,  and 
the  different  loans  they  had  contracted,  their  declared  inability  to  complete  the  two 
ships,  their  offer  to  assign  to  the  Defendant  the  whole  of  the  purchased  timber  and 
materials  on  condition  of  the  Defendant  making  the  payments  enumerated  in  No.  1, 
and  also  the  frames  of  the  two  vessels,  and  to  cancel  the  lease  of  the  ship-yard  in 
order  that  the  Defendant,  as  it  is  said.  "  may  be  enabled  to  cause  the  said  vesseK  to 
be  completed  and  finished  for  sea  himself."  The  agreement  to  mortgage  the  beach 
and  premises  at  Point  Levy  is  also  mentioned,  and  also  the  agreement  by  John  Shaw 
to  assign  to  the  Defendant  the  £1000,  mentioned  in  No.  5.  After  these  recitals, 
and  before  we  notice  those  which  follow,  it  is  not  immaterial  to  observe  that  their 
Subject  matter  does  not  appear  in  the  operative  part  of  the  instrument,  which 
contains  no  conveyance  of  anything  conveyed,  no  doing  over  again  of  anything 
done  by  either  of  the  other  instruments.  The  title  of  the  Defendant  as  owner  of 
the  ships  does  not  rest  on  this  instrument  any  more  than  the  title  of  the  Defendant 
as  mortgagee  of  the  beach  and  premises  at  Point  Levy,  or  as  occupier  of  the 
[458]  ship-yard.  All  these  are  mentioned  in  the  recital  as  having  been  agreed  to  lie 
done:  they  are  not,  however,  done  in  this  instrument,  obviously  because  they  had 
been  by  the  separate  instruments  already  stated.  But  it  will  be  seen,  that  the 
effectual  operation  of  those  instruments  is  assumed  in  the  operative  clauses  now 
to  lie  stated;  and  it  is  made  the  basis  of  the  stipulations  of  this  instrument,  that 
under  the  others  the  present  interest  has  passed  to  the  Defendant.  For  the  iv 
goes  on  to  state,  that  he  will  re-assign,  transfer,  and  make  over  to  the  Plaintiffs  the 
ships  and  all  other  the  premises  assigned  to  him.  on  condition  "  that  they  reimburse 
him  all  moneys  that  he  hath  already,  or  may  hereafter,  lay  out  in  finishing  the 
ships,  and  in  relation  to  the  premises  aforesaid,  with  interest,  and  the  usual  com- 
mission of  :\l  per  cent  upon  all  disbursements  paid,  and  agreed  to  lie  paid,  as 
aforesaid."  And  they  agree,  that  they  will  accept  the  said  assignment,  and  that 
they  will  pay  the  stipulated  sums  with  interest  and  commission  on  or  before  the 
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sailing  of  the  ships  from  Quebec,  and  in  the  meantime  thev   agree,  that  they  will 
give  their  personal  attendance  in  the  finishing  of  the  ships  until  they  are  - 
launched,  ready  for  sea,  and  loaded,  without  any  charge  to  the  Defendant. 

Then  come  the  operative  pans  of  the  instrument: — First,  on  the  part  of  the 
Plaintiffs,  that  they  will  give  their  personal  attendance  in  the  building,  finishing, 
and  completing  the  ships,  until  they  are  ready  for  sea.  loaded,  and  completed  under 
the  direction  of  the  Defendant,  with  stipulation  for  the  providing  of  sails  and  all 
other  necessaries  to  make  them  seaworthy,  of  the  best  quality,  at  his  expense, 
Secondly,  they  engage  that  the  ships  shall  be  ready  [459]  for  sea  and  loaded,  with 
crew,  provisions,  and  outfit,  on  or  before  the  15th  of  June  then  nest,  for  a  sum  not 
exceeding  £10,000,  which  sum  is  made  up  of  those  already  advanced,  and  a  residue 
of  £4642  i-.  8d.  to  be  further  supplied  by  the  Defendant.  Then  follows  a  stipula- 
tion on  the  part  of  the  Defendant,  who  agrees  that  upon  the  Plaintiffs  paying,  or 

ring  to  him.  the  monevs  paid,  or  agreed  to  be  paid,  for  the  building  and  com- 
pleting of  the  vessels,  and  all  disbursements  paid,  and  to  be  paid,  on  account  of 
them,  the  materials,  workmen,  and  other  things  whatsoever,  together  with  interest 
upon  the  actual  disbursements,  and  commission  of  3i  per  cent,  he  will  assign  and 
make  over  to  them  the  two  vessels  in  the  usual  manner,  provided  they  well  and  truly 
pay  the  same  previous  to  the  sailing  of  the  vessels  from  (Quebec.  Thirdly,  follows 
an  engagement  by  the  Plaintitis  that  as  the  consideration  for  such  sale  and  assign- 
ment they  will  make  the  payments  last  specified,  and  to  avoid  any  question  the 
sums  already  paid,  or  agreed  to  be  paid,  in  discharge  of  their  engagements  to  third 
parties,  are  mentioned  as  being  included  therein.  Then  follows  a  clause  for  re- 
ferring the  settlement  of  accounts  in  the  event  of  any  difficulty  arising,  and  so  the 
instrument  ends.  But  it  should  seem  by  a  memorandum  added  below  the  signa- 
tures of  the  parties,  that  the  Plaintiffs  having  declared  that  they  considered  the 
finishing  the  vessels  would  require  an  additional  £1000,  the  Defendant  agrees  to 
apply  the  £1000,  which  John  Shaw  had  assigned  to  him  by  the  instrument  No.  o. 
on  its  payment  to  him,  to  that  purpose. 

The  instruments  have  now  been  stated:  and  it  appears  to  their  Lordships  that 
the  meaning  of  them  is  clear,  and  that  they  present  a  very  intelligible,  and  [460]  con- 
sistent, and  probable  case.  The  Defendant  having  been  a  ship-builder,  and  desiring 
to  retire  from  that  business,  and  the  Plaintiffs,  one  of  them  his  brother,  who  had 
been  in  his  employ  in  a  prominent  capacity  in  that  business,  having  formed  a 
partnership,  the  former  is  content  to  let  and  the  latter  to  take  the  ship-yard  for  a 
short  term,  and  the  former  sells  and  the  latter  purchase  the  materials  therein.  They 
commence  the  business,  but  obviously  with  insufficient  capital :  the  Defendant  , 
them  in  the  purchase  of  more  materials,  and  two  ships  are  begun  :  the  money-market 
turns  against  them,  and  they  are,  in  a  short  time,  in  difficulties,  which  they  cannot 
surmount.  They  desire  to  retire  from  the  business.  The  Defendant,  who  has  strong 
motives  to  secure  the  advances  already  made,  and  not  improbably  actuated  by  per- 
sonal regard,  comes  to  an  arrangement  with  them  :  he  agrees  to  take  the  vessels  as 
they  are.  and  the  materials  in  consideration  of  those  advances  :  and  take  on  himself 
their  liabilities  to  certain  trade  creditors  and  to  release  them  from  their  lease  of  the 
ship-yard:  and  here  the  arrangement  might  have  ended.  If  it  had  stopped  here,  it 
is  probable  that  some  more  minute  examination  would  have  been  made  as  to  the  re- 

ive  values  on  either  side  :  the  unfinished  vessels  and  materials  on  the  one 
the  advances  and  liabilities  on  the  other:  whether  that  would  have  made  any 
siderable  difference  is  not  clear,  nor  is  it  important  to  inquire.  Because  the  arrange- 
ment did  not  end  here,  the  Defendant,  on  his  part,  had  probahlv  no  de>:'.v  t..  resume, 
permanently,  the  business  which  he  had  only  just  withdrawn  from,  and  thev  who 
alleged  that  their  present  inability  to  go  on  arose  from  the  temporary  state  of  the 
money-market,  were  obviously  desiro  •  res  iniing  it  at  a  future  [461]  or  mora 
favourable  period.     They,  therefore,     a  give  their  personal  attendance  gratuii 

•  in  the  completing  the  vessels,  and  bind  him  to  spend  to  the  extent,  first  of 
£10,000,  and.  subsequently,  in  a  certain  event,  to  apply  an  additional  £1000| 
to    that     purpose.        Thus    they     secure    the    completion     of      the  -    -        and 

gh  they  were  not  their  vessels,  and  they  might  seem  at  first  to  have  no  inti 
in  what  became  of  them,  yet  they  acquire  a  contingent   interest  by  the  stipul 
following,    that    when    finished    •  -lain    shall   re-assign   the   vessels   to    them. 

To  this  the  Defendant  :;.  as  might  be  expected,  he  stipulates  not  only  for 
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repayment  of  hi*  loans,  advances,  and  liabilities,  by  a  condition  precedent  to  the 
jnment,  l>ut  also  that  the  repayment  shall  be  made  before  the  ships  sail:  in 
substance,  is  to  resell  on  payment,  in  which  case  he  is  to  be  considered  as 

haying  advanced  the  money,  and  requires  interest  and  commission  as  on  an  ad\ a 
but  lie  dn,->  ii.  ;  o  do  this  indefinitely  :  a  time  is  fixed,  the  sailing  of  the  v< 

which,  after  their  crews,  outfit,  and  cargoes  are  on  board,  cannot  in  usual  course  be 
any  longer  delayed:  the  payment  is  to  be  made  before  that,  or  the  right  to  a  recon- 
veyance will  he  gone. 

Upon  the  plain  langua-e  of  the  instruments,  and  on  consideration  ..  um- 

Btances  existing  at  the  time  of  their  execution,  their  Lordships  think  it  clear  that  this 
nothing  like  a  mortgage,  but  was  an  absolute  sale,  to  which  was  attached  a  con- 
ditional right  of  repurchase,  to  be  exercised,  if  at  all,  on  the  happening  of  a  certain 
event,  the  period  for  the  happening  of  which  was  fully  and  equally  within  the  know- 
ledge of  lxith  parties.  Nor  does  the  agreement  to  refer  to  arbitration  the  settlement 
of  the  accounts  [462]  raise  any  difficulty.  This  must  not  be  construed  so  as  to 
defeat  an  essential  object  of  one  of  the  contracting  parties.  The  Plaintiffs  knew 
well  that  expenses  would  be  incurred  from  day  to  day.  down  to  the  very  sailing  of 
the  vessels:  they  must  have  known  that  to  delay  the  sailing  after  they  were  com- 
pletely ready  for  sea  could  never  have  been  contemplated  :  and  yet  they  have  in 
effect  contended,  that  by  creating,  or  asserting,  the  existence  of  a  difficulty,  and 
-  -'inLr  on  a  reference  in  which  many  days  might  be  consumed,  they  could  acquire 
a  right  to  delay  their  time  of  repayment  and  the  sailing  of  the  vessels  indefinitely. 
This  seems  an  unreasonable  construction  of  the  clause  :  but  the  facts  of  the  case 
make  the  construction  of  it  unnecessary,  as  will  be  seen  in  the  sequel. 

This  being  their  Lordships'  opinion,  founded  on  the  instruments  themselves, 
it  is  scarcely  necessary  to  observe,  that  a  mere  suspicion  of  a  fraudulent  intention 
to  protect  the  property  against  the  just  claims  of  other  persons,  will  not  suffice  to 
show  that  the  transaction  was  wholly  colourable  as  between  the  Plaintiffs  and 
Defendant  themselves,  nor  if  the  transaction  is  to  lie  treated  as  a  real  transaction. 
such  as  it  appears  on  the  surface,  as  between  themselves,  which  their  Lordships  con- 
sider it  ought  to  be.  will  it  be  vitiated,  and  rendered  of  no  avail,  because  it  may 
have  the  effect  of  defeating  the  claims  of  other  creditors  of  the  Plaintiffs. 

It  remains  then  to  consider  the  subsequent  conduct  of  the  parties.  Now.  it 
appears,  that  the  vessels  were  completed  as  the  instrument  would  have  led  one  to 
expect,  the  Plaintiffs  continuing  to  act  in  the  yard  as  before,  and  the  Defendant 
Interfering  from  time  to  time,  giving  directions,  finding  money  for  the  wages. 
[463]  and  occasionally  paying  the  men  :  the  Defendant's  name  or  sign  being  put 
up  over  the  gate  of  the  yard,  and  the  vessels  registered  in  his  name.  All  this,  it  is 
true,  might  be  consistent  with  what  the  Plaintiffs  contend  for:  it  is  also  perfectly 
consistent  with  the  view  which  their  Lordships  take.  They  do  not  rely  on  it  as 
substantive  ['roof:  it  is  enough  that  it  is  not  inconsistent  with  what  the  instruments 
on  their  face  import. 

The  vessels  were  in  all  respects  ready  for  sea  towards  the  end  of  July,  and  on 
the  13th  of  that  month  the  Plaintiffs  were  served  with  a  notice  that  they  would  be 
ready  for  sea  on  the  -20th.  and  they  were  called  on  to  repay  the  moneys  due  under 
the  agreement  on  or  before  that  day.  At  this  time  it  would  seem  that  the  Plaintiffs 
were  at  variance  with  each  other  ;  one  of  them,  Richard  Jeffery,  admitted  the  inability 
of  the  firm  to  pay  the  demand,  and  that  in  consequence  the  Defendant  must  sail 
the  vessels  on  his  own  account :  the  other,  Shaw,  made  difficulties,  first  in  respect  of 
the  accounts,  and  latterly  relied  on  the  arbitration  clause.  Their  Lordships  art 
clearly  of  opinion  on  the  evidence  that  this  defence  is  not  available  to  the  Plaintiffs : 
they  have  no  doubt  that  it  was  resorted  to  for  the  mere  purpose  of  delay,  that  the 
Plaintiffs  had  not  the  means  of  paying  the  demands  however  modified,  that  the 
sums  actually  expended  by  the  Defendant,  and  not  brought  into  the  accounts  rendered, 
would  have  far  exceeded  any  reduction  which  would  have  been  made  in  the  course 
of  arbitration  :  and  lastly,  that  the  accounts  rendered  were,  before  the  Bailing,  gone 
through  by  a  clerk  of  the  Defendant,  and  the  Plaintiff.  Jeffery.  and,  with  the  excep- 
tion of  a  single  article  questioned,  admitted  to  [464]  be  correct.  They  are  not 
satisfied,  therefore,  that  the  case  has  arisen  which  makes  the  submission  to  arbitra- 
tion  imperative,   and  they  have   already  stated   their   opinion,  that   the  clause  of 
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reference  is  not  to  be  so  construed  as  to  defeat  the  main  object  of  the  instrument 
in  which  it  is  found. 

Their  Lordships,  therefore,  are  of  opinion,  that  upon  the  facts,  aid  without 
reference  to  the  difficulties  which  arise  upon  their  own  pleadings  in  the  war  of 
the  Plaintiffs,  their  case  fails.  In  the  learned  argument  for  them  it  was  asked, 
if  this  was  a  sale  of  the  vessels,  what  was  the  price  1  To  this  question  the  answer  is 
the  vessels  were  sold  in  their  unfinished  state,' but  not  alone:  the  materials 
in  the  yard  were  sold  with  them,  and  the  price  for  both  was  the  money  already 
advanced,  and  the  assumption  of  the  liabilities  already  incurred.  But  this  answer, 
though  true,  is  an  answer  to  a  captious  question,  which  separates  one  pan  of  the 
whole  transaction  from  the  rest  .  for  it  was  a  sale  with  the  additional  right  of 
repurchase  attached  to  it,  and  that  right,  with  all  the  stipulations  on  both  sides 
dependent  on  it,  must  be  taken  into  the  account,  if  the  considerations  on  both  sides 
are  to  be  fairly  judged. 

Their  Lordships  will,  therefore,  humbly  advise  Her  Majesty  that  the  judgment 
of  the  Courts  below  should  Vie  affirmed,  and  that  the  Respondent  should  receive  the 
costs  of  this  appeal.  But  they  do  this  without  prejudice  to  any  claims  which  may 
arise  in  respect  of  the  instruments  Xos.  5  and  6.  On  these,  as  not  arising  strictly 
on  the  present  pleadings,  and  not  having  been  distinctly  brought  before  their  Lord- 
ships, they  do  not  express  any  opinion. 

Mew-    Dig.   tit  FRAUD  AXD  MISREPRESENTATION.  II.  FRAmr/LEXi  Convkt- 
.  A.  6  :  IV.  Practice.  6:  tit.  MORTGAGE.  A.  4.     S.C.  3  LT.  1.] 


[465]  ON  APPEAL  FROM  THE  SUDDER  DEWAXNY  ADAWLUT  AT  CALCUTTA. 

RANEE  BIRJOBUTTEE  and  Others,— Appellant*:  PERTAUB  SING.  EDWARD 
AUGUSTUS  BABOONAN.  and  The  Government.— ResjMndenU  *  [June 
15.  I860]. 

Appeal  dismissed  for  want  of  prosecution,  under  Rule  V.  of  the  Order  in  Co.. 

of  the  13th  of  June,  1S53.  restored,  under  circumstances  showing  that  the 

interest  of  infants  was  materially  affected,  but  upon  condition,  that  the  appeal 

should  be  prosecuted  within  a  given  time. 
The  security  enteied  into  in  the  Sudder  Court  for  the  costs  of  appeal  to  England 

is  vacated  by  the  dismissal  consequent  upon  non-prosecution  of  the  appeal 

within  the  prescribed  time. 
When  an  appeal  is  restored  fresh  security  will  be  required  to  be  deposited  in 
i  and. 

This  was  an   application  to   restore  an   appeal  which  stood   dismissed   in 
sequence  of  no  effective  steps  having  been  taken  to  prosecute  the  appeal  as  required 
by  Rule  V.  of  the  Order  in  Council,  of  the  13th  of  June.     -         -  e  Order  in  Council 
Si    '    R.  and  0.  Rev.  h         " 

The  petition   set   forth,   that  the  decree  of  the   Sudder   Dewanny  Adawlut.   at 
Calcutta,  appealed  from,  was  made  on  the  13th  of  Au^u?t.  1S55  ;  that  the  trail- 
was  forwarded  to  the  Registrar  of  the  Privy  [466]  Council,  on  the  31  '■'. 

.  and  registered.     That  no  steps  having  been  taken  in  England  to  prosecute 
the  appeal,  and  sis  months  having  elapsed  from  the  lodging  of  the  transcript  re 
the  appeal  was  under  Rule  V.  of  Her  Majesty's  Order  in  Council  of  the  loth  <>f 
June.   1853,  d  without  further  order.     The  petition  then  stated  that,  the 

t  to  prosecute  the  appeal  arose  from  the  delay  in  the  execution  of  a  pov 

*P  "  Hon.  The  Lord  Justice  Knight  Bruce,  the  Riirht  Hon.  Sir 

Edward  Ryan,  the  Riirht  Hon.  The  Lord  Justice  Turner,  and  the  Riirht  Hoi 

Taylor  Coleridj  B         Sir  Lawrence   Peel,  and  the 

Right  B        S     James  W.  <  "Ivile. 
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attorney  by  the  Appellants  to  prosecute  the  same.  That  the  Appellants  represented 
the  interest  of  infants,  and  havii  1  to  the  magnitude  of  the  -ake, 

and  the  desire  to  prosecute  the  appeal,  it  was  submitted,  that  the  Appellants,  or 
their  attorneys,  had  not  been,  guilty  of  any  wilfu]  _   ace  or  delay,  and  the  petition 

further  r-tated  that  the  Appellants  were  prepared  to  prosecute  the  appeal  in  due 
course.  An  affidavit  by  one  of  the  attorneys  engaged  in  the  case  in  India  con- 
firmed the  statements  in  the  petition  as  to  the  delay  in  the  execution  of  the  power 
of  attorney  being  occasioned  by  the  death  of  his  partner  who  had  the  conduct  of 
the  appeal. 

Mr.  Rolt,  Q.C.,  in  support  of  the  petition. 

Mr.  Leith.  opposed. 

Lord  Justice  Knight  Bruce. — The  decision  proposed  to  be  brought  under 
appeal  was  ripe  for  hearing  in  the  year  1856.  if  not  in  the  year  l£55.  and  the  delay, 
in  various  wavs.  has  been  so  considerable  that,  notwithstanding  the  state  of  India, 
especially  that  part  of  India  where  this  matter  arises,  in  and  since  the  year 
it  is  probable,  to  say  the  least,  that  if  Baboonan's  personal  interests  had  been  alone 
concerned  in  this  matter,  the  application  now  [467]  made  would  have  been  wholly 
unsuccessful.  Their  Lordships,  however,  cannot  but  give  some  degree  of  con- 
sideration to  the  circumstance  that  there  are  infants  concerned  whose  inte 
were  confided  to  him.  Xow.  their  Lordships  do  not  mean  to  go  the  length  of  ss 
that  where  infants  are  concerned  any  degree  of  delay  may  be  considered  justifiable 
or  excusable,  or  such  as  may  be  passed  over  :  as  there  may  be  circumstances  so 
strong  as  even  to  prevent  infancy  from  being  an  apology  or  an  excuse.  Their  Lord- 
ships, however,  after  much  consideration,  do  not  view  the  present  case  in  that 
light,  and  considering  the  apology,  or  excuse  of  infancy,  and  considering  the  manner 
in  which  the  interests  of  minors  are  involved,  and  the  state  in  which  the  part  of  India 
from  whence  the  case  comes  was.  in  and  after  the  year  185 7,  they  are  of  opinion, 
that  on  certain  terms  this  application  may  be  acceded  to. 

The  Applicants,  their  Lordships  think,  must  pay  the  costs  of  the  present  applica- 
tion.    The  Applicants,  their  Lordships  also  think,  must  find  security  to  the  amount 
of  £600.  to  be  made  on  or  before  the  1st  of  December  next,  and  must  undertake  to 
have  the  appeal  set  down  so  as  to  be  in  their  Lordships"  list  for  hearing  at  t. 
after  Hilary  term  next. 

Mr.  Rolt. — That  will  enable  us  to  communicate  to  the  parties  in  India. 

The  Lord  Justice  Knight  Bruce. — One  of  their  Lordships'  reasons  in  thus  deciding 
has  been,  that  the  security  given  in  India  is  gone  by  the  dismissal  of  the  appeal. 
Security  was  given  to  the  amount  of  Rs.  1000,  in  India  :  that  is  gone:  therefore,  if 
that  [468]  money  was  deposited,  you  would  be  able  to  get  it  back. 

Mr.  Rolt. — I  was  not  aware  that  it  would  have  actually  gone  by  the  dismissal  of 
the  appeal 

The  Lord  Justice  Knight  Bruce. — We  fix  the  amount  of  £600,  on  the  hypothesis 
that  that  security  is  gone,  and  that  you  will  obtain  it  back. 

Mr.  Rolt. — If  the  security  stands,  it  would  be  £200,  in  addition  :  that  would 
answer  your  Lordships'  purpose. 

The  Lord  Justice  Knight  Bruce. — That,  I  suppose,  would  be  so,  if  that  security 
stands  :  but  we  do  not  think  it  can  stand. 

The  Lord  Justice  Turner. — I  do  not  see  how  it  can  stand. 

The  Lord  Justice  Knight  Bruce. — The  authorities  in  India  will  be  informeu 
that  we  proceed  upon  the  hypothesis  that  you  will  be  entitled  to  have  the  security- 
money  back. 

By  an  Order  in  Council,  it  was  ordered  that  the  appeal  from  the  Sudder  Dewannr 
Adawlut.  of  the  19th  of  August.  1855.  should  be  restored,  and  that  leave  should  be 
granted  to  the  Appellants  to  enter  and  prosecute  the  same,  upon  condition  that  the 
sum  of  £600  sterling,  be  lodged  by  the  Appellants,  or  their  agents,  in  the  Registry 
of  the  Privy  Council,  as  security  for  the  costs  of  the  Respond.  -  --and  and  abide 
the  determination  or  Order  of  Her  Majesty  upon  the  appeal,  on  or  before  the 
if  December  next:  and  likewise  upon  condition  of  the  Appellants  undertaking 
-  down  the  appeal  for  hearing  at  the  sittings  of  Judicial  Comminee.  after 
Hilary  term,  1861.  and  [469]  that,  upon  failure  of  these  conditions,  the  appeal  should 
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stand  dismissed,  at  the  sittings  after  Hilary  term.  1861.  with  costs,  to  be  paid  by  the 
AppeUai    - 

The  Appellant  not  having  complied  with  the  above  conditions,  either  by  deposit- 
ing the  security,  or  prosecuting  the  appeal  within  the  prescribed  time,  the  appeal  was 
dismissed. 

[Mews'  Dig.  tit.  COLONY  :  III.  Appeals  to  Privy  Council  ;  6.  Practice :  d.  Restoring; 
ed.  Security  for  Co*ts  and  Damages.  S.C.  8  Moo.  Ind.  App.  160.  See  Rabiabai 
v.  Mahomed  Ismail,  1897,  L.R.  24.  Ind.  App.  1"28.  As  to  appeals  from  Calcutta. 
see  now  letters  patent  of  28th  Dec..  1865  (Stat.  R.  and  0.  Rev.  iv..  p.  82).  arts. 
39-42  :  and  as  to  appeals  generally.  Code  of  Civ.  Proc.  (Act  xiv.  of  1882),  sc 
•eq.~\ 


OX  PETITION  FROM  THE  SUDDER  DEWANNY  ADAWLUT  AT  CALCUTTA. 

MAHARAJAH    SUTTEESCSBlUNDER    ROY,— Appellant;    GUXESCHUXDER    and 
Others. — Respondents*  [June  15,  I860]. 

Principles  upon  which  the  Courts  in  India  are  to  estimate  the  appealable  value. 

Rs.  10,000,  prescribed  by  the  Order  in  Council  of  the  10th  of  April.  1  -    - 
Ry  a  decree  of  the  Sudder  Court  the  principal  sum  decreed  was  under  Rs.  10,000  : 

but  the  Court  also  decreed  interest     Held,  that  in  calculating  the  appealable 

value  interest  was  to  be  added  to  the  principal. 

This  petition  was  for  special  leave  to  appeal.  By  the  final  decree  of  the  Sudder 
Court,  that  Court  awarded  the  Plaintiff  the  sum  of  Rs.  5041,  with  interest.  The 
Petitioner  submitted,  that  if  the  interest  awarded  on  the  principal  sum  by  such 
decree  was  eal-[470]-eulated  at  the  Court  rate  of  interest,  namely.  12  per  cent,  per 
annum,  and  such  interest  added  to  the  principal,  the  airirreirate  amount  of  principal 
and  interest  would,  without  costs,  amount  to  a  sum  considerably  beyond  Rs.  10.000, 
the  prescribed  appealable  amount. 

The  petition  was  heard  ex  parte. 

Mr.  Leith  appeared  for  the  Petitioner. 

As  the  same  point  was.  in  substance,  involved  in  the  two  next  petitions,  a  joint 
judgment  was  given  bv  their  Lordships  in  the  three  petitions.  See  judirment.  post 
[13  Moo.  P.C.],  472. 

S  '      B  Moo.  Ind.  App.  164.     See  note  to  last  preceeding  case.] 


OX  PETITION  FROM  THE  SUDDER   DEWANNY   ADAWLUT  AT  CALCUTTA. 

SREE   MUTTY    RAXEE   SURNOMOYEE,— Appellant;   MAHARAJAH    SUTTEE 
SCHUXDER  ROY.— Respondent  j  [June  15,   1^60]. 

An  estate,  the  subject  of  the  suit,  was  charged  with  a  fixed  annual  quit  rent  (if 
Be  64,  which  the  Sudder  Court  decreed  with  a  declaration  of  the  right  of 
the  riaintiff  to  an  enhanced  rent  of  Rs.  v22  13a.     Held,  that  the  value  of  the 

*  Pi  The  Right  Hon.  The  Lord  Justice  Knight   Bruce,  the  Right   Hon. 

Sir  Edward  Ryan,  the  Right  Hon.  The  Lord  Justice  Turner,  and  the  Right  Hoi     S 
John  Taylor  <  -The   Riirht   Hon.   Sir  Lawrence  Peel,  and  the 

Right  B   a.  Sii  i   ■     -  W.  Colvile. 

P     -  iit:    The-  R  g]  •  Bon.  The  Lord  Justice  Knight  Bruce,  the  Right  i: 
Edward  Ryan,  the  Right  Hon.  The  Lord  Justice  Turner,  and  the  Right  Hoi.    S 
John  Taylor  <  >s. — The  Right  Hon.  Sir  Lawrence  Peel,  and  the 

Hon.  Sir  James  W.  Colvile. 
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subject-matter    in    suit,    in    the   circumstances,    ought    to   be    estimated    as 
amounting  to  Rs.  10,000,  and,  upon  special  petition,  leave  to  appeal  granted. 

In  this  petition  the  application  was  for  special  leave  to  appeal.     The  peti- 
alleged  that  the  Petitioner's  husband  and  hi*  >n  of 

land  in  the  Zillah  Xuddea.  and  held  [471]  the  same  as  a  heritable  tenure,  at  a 
fixed  quit-rent  of  Rs.  64.  12a.,  from  tl  -ve  Zemindars  of  Pergunnah  Ookrah, 

in  which  the  lands  in  question  were  included.  That  in  a  suit  brought  in  the  Zillah 
Court  at  Xuddea.  for  the  purpose  of  obtaining  a  decree  for  enhancement  of  the  rent, 
the  Principal  Sudder  Ameen  decreed  that  the  Petitioner  was  liable  to  pay  the  sum 
of  Rs.  822.  13a.  as  an  enhanced  rent.  That,  as  the  matter  was  under  Rs.  5000, 
v  Adawlut  refused  to  admit  a  special  appeal.  That  the  effect  of 
the  decree  was.  that  the  Petitioner  would  be  compelled  to  pay  annually  1!-  822.  13a. 
in  lieu  of  the  quit-rent  of  Rs.  64.  12a.,  which  enhanced  rent  would  necessarily  exceed 
the  sum  of  Rg.  10,000,  and  it  was  submitted  that  the  whole  value  of  the  lands  in 
dispute  came  within  the  meaning  of  "  value  of  the  matter  in  dispute  "  in  the  Order 
in  Council,  of  the  10th  of  April.  1  -    - 

This  petition  was  heard  er  parte. 

Mr.  Leith.  for  the  Petitioners. 

See  judgment,  post  [13  Moo.  P.C.],  p.  47:'. 

o.  Ind.  App.  165.     See  note  to  Ranee  Birjobwttee  v.  Pertaul  -  360,  13 

Moo.  P.C.  469.] 


[472]  OX  PETITION"  FRmM  THE  SUDDER  DEWAXXY  ADAWLUT.  CALCUTTA. 

GOOROOPERSAD   KHOOND,— Appellant;   JUGGITCHUXDER    and   Another.— 
Re-i]y>)i(hiit*  *  [June  15,  I860]. 

Mode  of  estimating  the  appealable  value.     Interest  given  by  decree  to  be  added 

!ie  principal 
Whether  interest  subsequent  to  the  date  of  the  decree  can  be  added  is  a  question 
for  the  discretion  of  the  Judicial  Committee. 

Petition  for  special  leave  to  appeal.  By  the  final  decree  of  the  Sudder  Court, 
the  Petitioner  was  decreed  to  pay  Rs.  5000.  with  interest  The  petition  alleged  that 
if  the  interest. awarded  on  the  principal  moneys  was  calculated  at  the  Court  rate, 
namely,  12  per  cent,  per  annum,  from  the  time  it  became  due,  and  the  amount  added 
to  the  principal,  the  assregate  amount,  without  costs,  would  amount  to  a  sum  bevond 
Rs.  10.000. 

Mr.  Leith.  in  support  of  the  petition. 

Judgment  in  this  and  the  two  preceding  petitions  was  delivered  by 

The  Lord  Justice  Turner. — The  question   in   each  of  these  three   petition- 
[473]  whether  leave  should  be  given  to  appeal  from  the  Sudder  Court  to  Her  Majesty 
in  Council. 

In  none  of  the  petitions  has  there  been  any  application  to  the  Sudder  Court  for 
such  leave.  The  reason  of  there  having  been  no  such  application  to  the  Sudder  Court, 
in  two  at  least  of  the  cases,  is  stated  to  have  been,  that  the  Sudder  Court  has  proceeded 
upon  a  certain  rule  as  to  cases  in  which  leave  would  be  given  to  appeal,  and  that, 
according  to  the  rule  on  which  they  have  proceeded,  leave  would  not  have  been  given 
in  those  two  particular  cas-  - 

It  is  not  very  clear  to  their  Lordships  on  what  particular  grounds  the  Sudder 

*  Present :  The  Right  Hon.  The  Lord  Justice  Knight  Bruce,  the  Right  Hon.  Sir 
1.  /:it  Hon.  The  Lord  Justice  Turner,  and  the  Right  Hon.  Sir 

Taylor  Coleridue.     Assessors, — The  Ri^rht   Hon.  Sir  Lawrence  Peel,  and  the 
Right  Hon.  Sir  James  W.  Colvile. 
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Courts  have  proceeded  with  reference  to  giving  or  refusing  leave  to  appeal.  But 
their  Lordships  feel  no  doubt  upon  what  grounds  the  Sudder  Court  ought  to  proceed 
in  such  cases.  It  is  quite  clear,  in  their  Lordships"  Judgment,  that  the  matter  must 
be  regulated  by  the  Order  in  Council  of  the  10th  of  April.  1S-5S.  and  by  that  Order 
the  Sudder  Courts  are  not  to  give  leave  to  appeal  unless  the  petition  be  presented 
within  the  time  limited  by  the  Order,  and  unless  the  value  of  the  matter  in  dispute 
in  such  appeal  shall  amount  to  the  sum  of  Rs.  10.000.  at  least ;  importing,  therefore, 
that  leave  to  appeal  is  to  be  given  in  cases  where  the  petition  is  presented  within  the 
prescribed  period,  and  the  value  of  the  matter  in  dispute  in  the  appeal  amounts  to  the 
specified  sum  of  Rs.  10.000. 

Now,  where  the  appeal  is  from  the  whole  decree,  and  the  decree  has  given  an  amount, 
including  interest  up  to  the  date  of  the  decree,  which  exceeds  Rs.  10.000.  it  is  clear 
that  the  matter  which  is  in  dispute  in  the  appeal  must  exceed  the  sum  of  Rs.  10.000; 
for  the  question  to  be  tried  upon  the  [474]  appeal  must  be  whether  the  decree  is  or  is 
not  right,  that  is  to  say.  whether  the  decree  has  or  has  not  properly  ordered  payment 
-um  exceeding  Rs.  10.000.  Where,  therefore,  at  the  date  of  the  judgment  the 
sum  which  is  recoverable  under  the  decree  of  the  Sudder  Court  is  an  amount  exceed- 
ing R-.  10,000,  there,  in  their  Lordships'  judgment,  the  case  clearly  falls  within 
the  terms  of  the  Order  in  Council. 

That  in  their  Lordships'  understanding,  disposes  of  the  first  and  third  of  ;. 
petitions. 

The  second  petition  is  somewhat  different  in  its  circumstances.  It  appears  to  be 
a  case  in  which  the  party  applying  for  leave  to  appeal  claims  to  be  entitled  to  an 
■.  subject  only  as  he  contends  to  the  payment  of  a  fixed  annual  rent  of  Rs.  6-i  : 
but  the  Plaintiff  in  the  suit,  who  is  in  possession  of  the  judgment  of  the  Court  below. 
and  would  be  the  Respondent  upon  the  appeal,  claims  the  right  to  set  upon  the  estate 
any  rent  which  he  may  think  fit.  In  this  case  it  appears  to  their  Lordships,  either 
that  the  value  in  dispute  in  the  appeal  must  be  considered  to  be  Rs.  10,000.  within 
the  meaning  of  the  Order  in  Council,  or  if  not.  that  it  must  be  within  the  discretion 
of  their  Lordships,  whether  leave  to  appeal  should  or  should  not  be  given.  Taking 
the  case  to  be  within  the  meaning  of  the  Order  in  Council,  it  is  clear  that  the  value  of 
the  matter  in  dispute  will  exceed  the  sum  of  Rs.  10.000  :  for,  of  course,  an  estate  held 
at  a  quit  rent  of  Rs.  64  must  be  increased  in  value  to  an  amount  far  exceeding 
R5.  10.000.  if  it  be  chargeable  with  a  rent  of  Rs.  822,  the  amount  of  the  enhanced 
rent  given  by  the  decree.  Their  Lordships,  however,  do  not  think  [475]  it  necessary 
tc  decide  whether  the  case  falls  within  the  meaning  of  the  Order  in  Council  or  not. 
They  think  that,  whether  it  falls  within  the  Order  in  Council  or  within  their  dis- 
cretion, the  leave  to  appeal  ought  to  be  given. 

Their  Lordships  have  thus  stated  the  reasons  on  which  they  have  proceeded  in 
these  three  oases,  because  they  consider  it  of  importance  that  the  Sudder  Courts 
should  understand  the  rules  which  ought  to  be  proceeded  on  in  giving  leave  to  appeal. 
contrary  practice  on  their  part  drives  parties  into  this  Court  to  obtain  the 
leave.  They  desire,  therefore,  that  the  rules  which  have  been  mentioned  should  be 
observed,  and  are  of  opinion,  that  in  all  these  three  cases  leave  should  be  iriven  to 
appeal,  and  that  in  each  case  security  should  be  given  to  the  amount  of  £300.  Their 
Lordships  must  not.  of  course,  be  understood  iO  intimate  that  the  Sudder  Courts 
ought  to  give  leave  to  appeal  in  cases  in  which  the  specified  amount  of  lis.  10,000 
can  only  be  reached  by  the  addition  of  intei  •  -  quent  to  the  decree.  Such 
cases  must,  in  their  Lordships' opini  their  discretion. 

[Mc«-'  Dig.  tit.  COLOXT :  III.  Appeals  to  Privy  Council  :  2.  Ap\  Value. 

~  Moo.  I:  i.  App.  166.] 
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[476]  ON  APPEAL  FROM  THE  COURT  OF  QUEEN'S  BENCH,  Low  1:1;  CANADA. 

JOSEPH  BOSWELL,— Appellant;  CHARLES  ALEXANDER  KILBORN,  and 
Another, — Respondents*  [June  15,  I860]. 

Sum  ordered  t < >  lie  deposited  for  security  of  Itespondents  costs,  on  allowance  of 
an  appeal  granted  ex  parte;  upon  petition  of  the  Respondents  increased,  on 
account  of  the  length  of  the  transcript  of  the  proceedings  in  the  Courl  below. 

In  this  appeal  an  Order  in  Council  was  made  upon  an  <  r  /itirtf  application,  grant- 
ing leave  to  appeal  upon  terms  of  lodging  in  the  Registry  of  the  Privy  Council  the 
sum  of  .£100  sterling,  as  security  for  the  costs  of  the  Respondent,  in  case  the  appeal 
should  he  dismissed  (see  case  reported  on  this  point,  12  Moore's  !'.(.'.  Cases,  467). 

A  petition  was  now  presented  by  the  Respondents  for  further  security  for  costs. 
In  the  petition  it  was  alleged,  that  the  sum  of  £100,  was  insufficient,  in  consequence 
of  the  great  length  of  the  transcript  of  the  proceedings,  and  that  a  further  sum  of 
£200,  was  necessary  to  he  lodged  as  security  for  the  Respondents'  costs,  over  and 
above  the  sum  of  £100,  already  deposited.  This  petition  was  supported  by  an 
affidavit  of  the  Respondents'  solicitors,  verifying  that  averment. 

[477]  Their  Lordships  ordered  (with  the  consent  of  the  parties),  that  the  further- 
sum  of  £100,  should  be  forthwith  deposited  in  the  Registry  of  the  Privy  Council, by  the 
Appellant,  as  security  for  the  costs  of  the  Respondents,  subject  to  the  same  conditions 
as  the  sum  of  £100,  deposited  in  pursuance  of  the  former  Order  in  Council. 

[Mews'  Dig.  tit.  COLONY  ;  III.  Appeals  to  Privy  Coukcii. :  6.  Practict  ;  m.  Seem  ity 

for  damages  and  costs.] 


•  IN  APPEAL  FROM  THE  COURT  OF  QUEEN'S  BENCH,  LOWER  CANADA. 

THE  QUEBEC  FIRE  ASSURANCE  COMPANY,— Appellants;  HORATIO  SMITH 
ANDERSON,  and  Others,— Respondents  [July  18,  1860,  t  and  June  14,  1861  $]. 

An  Order  granting  leave  to  appeal  obtained  upon  an  ex  parte  application, 
founded  on  an  allegation  that  the  interest  added  to  the  principal  sum  re- 
covered in  an  action  on  a  fire  policy,  exceeded  the  sum  of  £500,  sterling,  (the 
appealable  value  prescribed  by  the  Lower  Canada  Act,  34th  Geo.  III.,  c.  6, 
sec.  30,)  upon  petition  of  the  Respondents,  showing  that  the  calculation  as  to 
value  was  erroneous,  discharged. 

In  this  case  an  application  was  made  ex  parte  by  the  Appellants  for  special  leave 
to  appeal,  which  by  an  Order  in  Council  was  granted.  A  petition  was  after-[478]- 
wards  presented  by  the  Respondents  to  rescind  and  discharge  such  Order  on  the 
ground  that  the  allegation  in  the  petition  for  leave  to  appeal  as  to  the  value  of  the 
subject-matter  in  dispute  was  incorrect. 

The  facts  were,  in  substance,  these:  — 

An  action  was  brought  by  the  Respondents  in  the  year  1857,  in  the  Superior 
Court  at  Quebec,  against  the  Appellants,  upon  a  fire  policy,  to  recover  the  sum  of 

*  Present :  The  Right  Hon.  The  Lord  Justice  Knight  Bruce,  the  Right  Hon.  Sir 
Edward  Ryan,  the  Right  Hon.  The  Lord  Justice  Turner,  and  the  Right  Hon.  Sir 
John  Taylor  Coleridge. 

t  Present:  The  Right  Hon.  Lord  Kingsdown,  the  Right  Hon.  Lord  Chelmsford, 
and  the  Right  Hon.  Sir  Edward  Ryan. 

\  Present:  The  Right  Hon.  Lord  Kingsdown,  the  Right  Hon.  The  Lord  Justice 
Knight  Bruce,  the  Right  Hon.  Sir  Edward  Ryan,  and  the  Right  Hon.  The  Lord  Justice 
Turner. 
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£500  current  money  of  Lower  Canada,  with  legal  interest  and  costs.  The  action 
was  tried  before  a  jury,  who  found  for  the  Appellants,  and.  upon  a  motion  for  a 
new  trial,  the  Superior  Court  sustained  the  verdict  of  the  jury  and  dismissed  the 
action.  An  appeal  was  brought  from  this  judgment  to  the  Court  of  Queen's  Bench 
for  Lower  Canada,  which  Court  on  the  20th  of  June,  1860.  reversed  the  judgment 
of  the  Superior  Court,  and  decreed  the  Appellants  to  par  the  Respondents  the  sum 
:  -'500  currency  with  interest  from  the  1st  of  September.  1S5'J.  and  costs.  An 
application  was  then  made  to  the  Court  of  Queen's  Bench  in  Canada  for  leave 
to  appeal  to  England,  but  as  the  matter  in  dispute  was  under  £500  sterling,  that 
Court  refused  to  allow  an  appeal. 

A  petition  was  thereupon  presented  (July  IS.  I860)  by  the  Appellants  to  Her 
Majesty  in  Council,  in  which  it  was  alleged,  that  at  the  time  the  judgment  of  the 
Court  of  Queen's  Bench  was  rendered,  the  demand  before  that  Court  was  for  £1 
currency,  with  interest  at  the  rate  of  £6  per  cent.,  the  legal  rate  of  interest  provided 
by  the  Canadian  Act.  22nd  Vict.,  from  the  15th  of  June.  1S57.  which  made  up 
her  the  sum  of  £590,  currency,  which  with  the  costs  in  both  Courts  in  the 
Colony,  amounted  to  the  sum  of  £635.  currency,  which  exceeded  £500.  sterling. 
the  sum  [479]  prescribed  by  the  Lower  Canada  Act.  34th  Geo.  III.,  c.  6.  sec.  30. 
That  by  the  Lower  Canada  Act.  12th  Vict  se  v2.  the  right  of  appeal  depended 
upon  the  amount  demanded,  and  not  the  amount  recovered.  That  as  the  questions 
of  law  involved  in  the  judgment  were  of  great  importance  and  of  general  appli- 
tion  in  the  law  of  Insurance,  it  was  desirable  to  have  the  opinion  of  the  h:_ 
Court  of  appeal,  and  the  petition,  therefore,  prayed  for  special  leave  to 
appeal.  The  petition  was  supported  by  an  affidavit  of  the  Appellants'  agent  in 
England,  in  which  it  was  stated  that  the  sum  of  £608  6s.  8d.  currency  was  equal  to 

The  application  was  made  ex  parte. 

Mr.  C.  Pollock,  in  support  of  the  petition,  cited  Bo/ireT!  v.  Eilborn  (12  Moore's 
T.C.  Cases.  467),  Caitrique  v.  Buttigieg  (10  Moore's  P.C.  Cases.  94  i. 

The  Right  Hon.  Lord  Chelmsford. — Their  Lordships,  upon  the  facts  stated  in 
petition,  will  grant  leave  to  appeal,  security  being  given  for  £200. 

By  an  Order  in  Council,  dated  the  1st  of  August.  I860,  it  was  ordered,  that  the 
Quebec  Fire  Assurance  Company  should  be  allowed  to  enter  and  prosecute  the  appeal 
from  the  judgment  of  the  Court  of  Queen's  Bench,  of  the  20th  of  June.  1860,  upon 
depositing  in  the  Registry  of  the  Privy  Council  the  sum  of  £200,  as  security  for  the 
costs  of  the  Respondents,  in  case  the  same  should  be  dismissed. 

A  petition  was  now  presented  (June  14.  1861)  by  the  Respondents.  [480]  to  dis- 
charge this  Order.  The  petition  set  forth  that  by  the  30th  section  of  the  Act  of 
Lower  Canada,  34th  Geo.  III.,  c.  26.  it  was  enacted  that  the  judgment 
of  the  Court  of  Appeals  of  the  Province,  should  be  final  in  all  cases  where  the  matter 
in  dispute  should  not  exceed  the  sum  or  value  of  £500  sterling  :  and  that  by  the 
same  section,  it  was  provided,  that  security  should  be  first  duly  given  by  the  Appel- 
lant, that  he  would  effectually  prosecute  his  appeal,  in  case  the  judgment  of  the 
Court  of  Appeals  be  affirmed,  or  provided  that  the  Appellant  agreed  and  declared  in 
writing  at  the  Clerk's  office  of  the  Court  appealed  from,  that  he  did  not  object  to  the 
judgment  _  a  linst  him  being  carried  into  effect  according  to  law, on  which  condi- 

tion he  wi  -  ritiee  for  the  costs  of  appeal,  only  in  case  that  the  appeal 

dismissed,  and  on  condition  also  that  the  Appellee  should  not  be  obliged  to  render  and 
return  to  the  Appellant  more  than  the  nett  proceeds  of  the  execution  with  legal 
interest  on  the  sum  recovered,  or  the  restitution  of  the  real  property  and  of  the  nett 
value  of  the  produce  and  revenues  of  the  real  property,  whereof  the  Appellee  had  been 
put  i:  y  virtue  of  the  execution,  to  take  place  from  the  day  he  recovered 

the  sum  or  possessed  the  real  property  until  perfect  rest  it  ul  -  •  lade,  without 

any  dam,._  :>ellee.  by  reason  of  such  execution,  in  case  that  the  judg- 

ment be  ;  iny  law.  usage,  or  custom  to  the  contrary  notwithstanding.     That 

the  Appellants  had  not  served  the  Order  in  Council  of  the   1st  of  Aug 
allowing  them  to  enter  and  te  the  appeal,  or  given  security  in  Canada  to 

ndemnatio  reed  and  declared  in  writing  at  the  Clerk's  office  of 

the  Court  appealed  from,  that  [481]  they  do  not  object  to  the  judgment  ;_riven  against 
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them  being  carried  into  effect,  according  to  law.  as  the  Respondents  Mil/mined  ought 
to  have  been  done,  according  to  the  provisions  of  the  above  Act.  That  the  matter  in 
dispute  and  for  which  the  action  was  brought,  «a-  for  the  sum  of  £500,  currency, 
and  that  such  sum  was  a  complete  and  entire  demand,  and  that  the  judgment  of  the 
Court  of  Queens  Bench  was  for  .£500.  currency,  and  interest  thereon  from  the  1-' 
of  September,  Lv5'.<.  and  not  from  the  15th  of  June.  1857,  as  alleged  by  the  Appellants 
in  their  petition  for  leave  to  appeal:  that  where  the  delit  or  original  claim  would 

irry  interest  from  the  time  the  demand  arose,  it  would  depend  U]  ngth 

of  litigation,  whether  the  interest  and  -  -  sriven  by  a  judgment  of  the  Court  was 
to  be  added  to  the  principal  to  raise  the  amount  above  the  Bum  of  £500,  sterling. 
That  a  pound  sterling  was  fixed  1  ■;.  S  par,  at  £1   Is.  Id.  Canadian  cum 

and  £500,  sterling,  would  be  equal  to   £1  -  1.  of  such  currency.     And.  the 

indent  submitted,  that  the  matter  in  dispute  in  the  appeal  did  not  amount  to 
ling :  that  the  points  submitted  to  the  jury  involved  mere  quee  fact; 

and  did  not  raise  any  question  of  general  principle  affecting  insurances  as  alleged 
in  the  petition  for  leave  to  appeal,  and  did  not  come  within  the  scope  of  the  30th 
section  of  the  Lower  Canada  Act.  the  34th  Geo.  III.,  c.  6.  sec.  30  :  and  the  Respondent 
praved.  that  the  Order  in  Council  of  the  1st  F  August,  I860,  might  be  disc-he 
or  in  case  Her  Majesty  should  be  pleased  to  continue  the  Appellants  leave  to  enter 
and  prosecute  the  appeal,  that  the  Appellants  might  be  required  before  prosecuting 
the  same  I  security  to  answer  the  condemnation,   .is  [482]  provided  by  the 

30th  section  of  the  Lower  Canada  Act.  34th  Geo.  III.,  c.  6.  The  facts  stated  in  the 
petition  were  veriried  by  affidav .-- 

Mr.  Bovill.  Q.C..  and  Mr.  W.  Field,  for  the  Respondents,  in  support  of  the 
petition. — The  30th  section  of  the  Act  of  Lower  Canada.  34th  Geo.  III.,  c.  6,  eon- 
templates  and  contains  provisions  for  two  classes  of  cases,  first,  where  the  amount 
is  above  £500.  sterling  :  and.  secondly,  for  certain  special  cases  therein  provided, 
where  the  value  in  dispute  may  be  below  that  sum.  Now.  the  allegation  in  the 
petition  of  the  Appellants  for  leave  to  appeal,  is  founded  upon  an  entire  miscon- 
ception of  the  true  value  of  the  subject  at  issue.  The  demand  in  the  action  before 
Superior  Court  was  for  the  sum  of  £500,  currency,  only,  and  which  was  not 
one  bearing  interest  by  contract.  In  truth  by  the  judgment  of  the  Court  of  Queen's 
Bench,   the   Respondents   only    recovered    interest    as   from   the  September, 

1859,  the  date  of  the  judgment  of  the  Superior  Court,  and  the  principal,  including 
interest  and  costs  from  that  date  until  execution,  only  amounted  to  the  sum  of 
9s.  7d.  currency,  an  amount  below  the  appealable  value,  which  must  exceed 
the  sum  of  £500.  sterling.  Even  if  the  interest  and  costs,  added  to  the  principal, 
made  the  value  exceed  £500.  sterling,  we  contend,  that  according  to  the  practice 
of  the  Courts'in  Lower  Canada,  and  the  true  construction  of  the  Act.  34th  Geo.  III., 
e.  6.  sec.  34.  interest  and  costs  could  not  be  included,  being  consequential  and  in- 
cidental to  the  sum  claimed  by  the  declaration.  Boswell  v.  K  12  Moore's 
P.C.  Cases.  467)  will  probably  be  relied  upon  by  the  other  side.  That  [483]  case. 
however,  was  an  tx  pa)                  ation,  and  there  were  important  questions  of  law. 

11  as  the  fact  that  other  actions  were  depending,  involv:    _  -.me  que-" 

which  induced  the  Court  to  erant  the  indulgence  asked  for.     There  is  nothi: 
the  kind  here. 

Mr.  Lush.  Q.C..  and  Mr.  C.  Pollock,  for  the  Appellant,  resisted  the  application. — 
Neither  the  Act  of  Lower  Canada.  34th  Geo.  III.,  c.  6.  sec.  30,  or  any  Local  Legislative 
A  t,  can  deprive  the  Crown  of  the  prerogative  of  granting  leave  to  appeal,  CuviHier 
v.  Aylwyn  (2  Knapp's  P.C.  Cases,  7i  ;  Statute,  .".1st  Geo.  III.,  c.  31.  sec.  2:  that 
power  has  been  delegated  to  the  Judicial  Committee  by  Statute.  3rd  and  4th  Will. 
IV..  c.  41.  which  Statute  reserves  the  right  of  the  Crown  to  admit  an  appeal  ir- 
respective of  any  Local  Acts  of  a  Colonial  Legislature  restricting  the  same.  B< 
v.  KUborn  (12  Moore's  P.C.  Cases.  467)  is  a  case  in  point  upon  this  subject.  It  is 
true  that  the  principal  sum  recovered  with  interest   and  costs  may  not  e:-:eed  the 

of  £500,  sterling,  yet   as  the  leave  to  appeal  was  given  in  virtue  of  the  pre- 
rogative of  the  Crown,  the  fact  of  the  amount  in  dispute  is  wholly  immaterial. 

The  Ri_:,.;    Hon.   Lord  Kingsdown. — The  Order   in   Council  granting  leavi 

appeal  must  be  discharged,  as  their  Lordships  are  of  opinion  that  the  sum  does  not 
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exceed  £500.  sterling,  the  amount  required  by  the  Lower  Canada  Act.  34th  Geo. 
III.,  c.  6.  sec.  30.  as  the  appealable  value  to  the  Queen  in  Council.  We  think,  more- 
over, that  there  is  no  [484]  general  principal  involved  in  the  case  which  can  bring  it 
within  the  scope  of  the  later  part  of  that  section. 

A  party  applying  e-z  parte  and  obtaining  an  Order  such  as  has  been  obtained  in 
this  case,  takes  it  subject  to  the  other  side  applying  to  discharge  it.  Now.  as  it  has 
been  shown  to  us  that  the  sum  involved  does  not  amount  to  £500,  sterling,  and  there 
is  not  any  particular  question  of  law  at  issue  which  would  entitle  the  Appellants 
to  an  indulgence,  the  Order  in  Council  allowing  the  appeal  must  be  discharged : 
but.  in  the  circumstances,  without  costs 

[Mews'  Dig.  tit.  COLO  NT  :  III.  Appeals  to  Pbivt  Cocxcil;  3.  Leave  to  Appeal.] 


ON  APrEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY  OF  ENGLAND. 

JOSHUA  PROTYSE.  and  others.— Appellant.? :  THE  EUROPEAN  AND  AMERKaN 
STEAM   SHIPPING   COMPANY,— Respondents  *   [July   11    and    IS.    1S60], 

The  "  Peerli-  - 

A  collision  took  place  in  the  Cowcolly  Roads,  one  of  the  channels  in  the  Hoc_ 
river,  near  Calcutta.     By  an  Act  of  the  Indian  Legislature.  No.  22  of  1885, 
12.  it  is  made  compulsory  upon  the  Master  to  take  a  Pilot  on  board  in 
every  port  subject  to  the  provisions  of  that  Act.     Held,  upon  a  construction 
of  that  Act, 

First,  that  the  Cowcolly  Roads,  the  place  of  the  collision,  was  not  a  port  within 
the  meaning  of  the  Act  :  and, 

Secondly,  that  in  consequence,  the  owners  were  not  exempted  for  the  damage 
occasioned  by  the  collision,  by  reason  of  having  a  Pilot  on  board,  although 
the  collision  was  occasioned  by  the  sole  fault  of  the  Pilot. 

An  allegation  averred  that  by  the  Act  of  the  Legislative  Council  of  India,  No. 
22.  or"  1?55.  and  the  rules  and  regulations  passed  pursuant  to  such  Act, 
the  Defendants  were  exempted  from  responsibility  for  the  damages  sued  for 
by  reason  of  the  ship  being  in  charge  of  a  Pilot,  whom  the  Defendants  were 
obliged  by  the  provi-  that  Act  to  take  on  board.     The  respo: 

allegation  did  not  traverse  such  averment  as  to  the  fact  of  the  Act  and  rule 
and  regulations  and  the  requirement  to  take  a  Pilot  on  board,  but  sil 
alleged  that  the  Defendants  were  not  exempted  by  the  Act,  and  the  rules  and 
_ ulations.     Held: — That   the  Act,   and  the   rules  and   regulations,  being 
pleaded,  and  not  denied,  t.  s  no  l        --.ty  to  prove  them,  the  respo:  • 

allegation  admit •      _      -  -        -  between  the  parties  to  the  cause, 

the  Act.  rules  and  regulations  as  a  fact,  though  not  the  effect  of  their  operation 
in  law. 

Upon  the  arrest  of  a  ship  within  the  High  Court  of  Admiralty's  jurisdiction, 
the  power  of  that  Court  extends  to  acts  done  on  the  !.._      •     -    and  to  pi 
within  the  British  dominions  abroad. 

Th:-  -    of  damage  civil  and  maritime  brought  by  the  Respondents,  the 

European  American  Steam  -  g  Company,  of  thi    I  le  [485] 

owners  of  the  -  -      tui-ship  7'  _        -  ind  the  freight  due 

for  the  transportation  of  th<  e        ;den  therein,  and  also 

lent  in  Liverpool,  in  the  C  ster.  the  owi      -  t  ship. 

The  libel  on  behalf  of  i    alleged,  t!.  -   an  iron   - 

steam-shi'  und  from  Calcutta  to  London  with  -      _     -    .iid  a 

with  a  crew  of  130  hands.     That  on  the  13th  of  May.     - "  -    -       was 

sent:  The  Rig]  I   Hi  D    1.   :•:    .     _  :..  the  Right  Hon.  Lord  Chelmsford, 

and  the  Right  Ho:     -  Iward  Rvan. 
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brought  to  an  anchor  in  Cowcolly  Roads,  under  charge  of  a  Calcutta  Pilot,  and 
during  tin'  remainder  of  that  night  rode  to  her  single  port  anchor  and  cable.  That 
at  four  o'clock  a.m.  of  the  14th  of  May  the  anchor  watch  was  relieved,  and  then 
rted  of  Carson,  and  rive  others  of  the  crew,  the  rest  of  the  officers  and  crew,  in 
consequence  of  the  heat,  lying  about  the  decks,  and  in  a  few  minutes  after  four  she 
Bwnng  to  the  ebb-tide,  and  her  helm  was.  ty  the  direction  of  her  Pilot,  put  a-star- 
board.  to  keep  the  ship  steady.  That  shortly  before  five  o'clock  Thr  Peerless  as 
observed  by  Baker  the  Master  and  Thompson,  the  fourth  officer  of  The  Jason,  who 
[486]  were  then  on  the  deck-house  aft,  to  be  .retting  under  weigh,  and  shortly  after- 
wards to  be  drifting  with  the  ebb-tide  and  endeavouring  Ti  >  /agon's  bows. 
That  as  The  Peerless  approached,  by  the  Pilot's  ord-.-rs  the  helm  of  The  Jason  was 
put  hard  a-starboard,  and  the  ship  took  a  g'rong  sheer  to  port,  her  helm  being  so 
kept  hard  a-starboard  up  to  the  time  of  the  collision,  and  20  fathoms  cable  was 
paid  out  prior  thereto  :  but  notwithstanding  the  same,  The  Peerless  continued  to 
drift,  came  athwart  the  hawse  of  The  Jason,  carrying  away  her  jib-boom,  bowsprit, 
figure-head,  and  doing  other  damage,  and  the  cable  of  The  Jason,  which  had  then 
been  paid  out  to  60  fathoms,  being  unable  to  bear  the  additional  strain  thereon 
caused  by  The  Peerless,  broke  at  the  45  fathom  shakle,  and  the  anchor  and  45 
fathoms  chain  were  consequently  lost,  and  The  Jason's  starlxjard  anchor  was  then 
let  go,  which  brought  the  ship  up.  And.  it  was  charged  that  the  collision  was  caused 
solely  by  the  neglect,  default,  or  mismanagement  of  those  on  board  The  Pet 
in  not  keeping  clear  of  the  steamship,  as  they  easily  might  have  done,  and  that  the 
collision  was  not  in  any  degree  owing  to  those  on  board  The  Jason,  who  did  all  they 
could  to  avoid  the  same. 

The  allegation  on  behalf  of  the  owners  of  The  Peerless,  pleaded,  that  The  Peer 
a  ship  of  841  tons.  l>elonging  to  the  port  of  Liverpool,  on  the  11th  of  May.  1858.  left  the 
port  of  Calcutta,  in  charge  of  an  Officer  from  the  department  of  the  Harbour  Master, 
and  navigated  by  her  Master  and  a  crew  of  twenty-seven  hands,  bound  for  Liverpool. 
That  she  dropped  down  the  Hooghly.  and  on  the  same  evening  brought  [487]  to 
anchor  off  Cooley  Bazaar,  where  that  officer  left  the  ship,  and  on  the  next  day  Le 
Patourel.  a  licensed  Pilot  of  the  port  of  Calcutta,  came  on  board  and  took  charge  of 
her  to  Pilot  her  out  to  sea.  That  during  the  12th  and  13th  days  of  May  she  pro- 
ceeded on  her  course  down  the  river  in  tow  of  a  steam-tug,  still  under  the  charge  of 
the  Pilot,  and  at  4.30  p.m.  of  the  13th  of  May,  the  ship  was,  under  the  direction  of 
the  Pilot,  brought  to  in  good  anchorage  ground  in  Cowcolly  Roads,  and  continued 
during  the  remainder  of  the  night  to  ride  safely  by  her  anchor,  the  tug  being  also 
at  anchor  near  the  ship,  and  in  attendance  upon  her.  The  third  article  alleged,  that 
at  5.30  a.m.  of  the  14th  the  anchor  was  tripped  by  order  of  the  Pilot,  without  waiting 
for  the  tug,  which  was  still  in  attendance  :  the  ship's  head  was  put  to  the  eastward, 
and  she  then  dropped  down  the  river  with  her  foretopmast  staysail  only  set  and 
her  starboard  anchor  just  off  the  ground  :  the  port  cable  was  also  let  down  on  the 
windlass,  and  the  port  anchor  was  all  clear  for  letting  go.  That  the  Pilot  himself  was 
in  charge  on  the  poop,  one  of  the  crew  was  stationed  at  the  wheel,  the  carpenter  was 
on  the  topgallant  forecastle,  standing  by  the  stopper  of  the  port  anchor  ready  to  let 
go.  if  ordered,  and  the  three  Mates  and  the  rest  of  the  crew  were  on  the  main  deck, 
attending  to  and  ready  to  carry  out  the  orders  of  the  Pilot.  The  fourth  article 
alleged,  that  at  this  time,  The  Jason  was  seen  riding  to  her  anchor  about  half  a  mile 
to  the  southward  of  The  Peerless,  which  continued  to  drop  down  the  river  as  afore- 
said, and  in  so  doing  was  crossing  The  Jason's  bows  to  the  eastward,  when  the  Pilot. 
finding  the  tide  was  setting'  his  vessel  fast  down  the  river  towards  The  Jason,  with 
a  [488]  view  to  avoid  a  collision  ordered  the  crew  to  lisrht  to  the  starboard  cable  of 
The  Peerless,  which  was  done,  and  at  the  same  time  hailed  The  Jason  to  starboard 
her  helm  :  but  before  The  Peerless  could  be  brought  head  on  to  the  tide  she  drifted 
on  to  The  Jason  and  The  Peerless  sustained  so  much  damage  that  she  was  obliged 
to  put  back  to  Calcutta.  The  fifth  article  alleged,  that  at  the  time  of  the  collision  the 
ship  was  in  charge  of  Le  Patourel.  the  Pilot  :  that  all  the  orders  of  the  Pilot  were 
promptly,  strictly,  and  properly  executed,  and  that  the  hlauie  of  the  collision,  if 
anv.  was  attributable  solely  to  the  Pilot,  and  not  to  the  neglect,  mismanagement,  or 
want  of  skill  of  any  of  the  crew  of  the  ship.  The  sixth  article  pleaded,  that  bv  the 
Marine  Act,  passed  by  the  Legislative  Council  at  Calcutta,  entitled.  Act,  No.  XXII. 
of  1855.  it  is  enacted  by  section  12.  that  "  In  every  port  subject  to  this  Act.  to  which 
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the  provisions  of  this  section  shall  be  specially  extended  by  an  order  of  the  Local 
Government,  it  shall  be  unlawful  to  move  any  vessel  of  the  burthen  of  200  tons  or 
upwards  without  having  a  pilot,  harbour-master,  or  assistant  of  the  Master  attend- 
ant, or  harbour  master  on  board,  or  to  move  a  vessel  of  any  burthen  less  tha:  _ 
tons  and  exceeding  100  tons,  without  having  on  board  a  Pilot,  harbour-master,  or 
assistant  of  the  master  attendant  or  harbour-master,  unless  an  authority  in  writing 
so  to  do  Las  been  obtained  from  the  conservator,  or  some  officer  empowered  by  such 
•  rvator  to  irive  such  authority:  and  it  any  vessel  shall,  except  in  a  case  of  urgent 
necessity,  be  removed  contrary  to  the  provisions  of  this  section,  the  Master  of  such 
i  shall  be  liable  to  a  penalty  not  exceeding  Its.  200,  tor  every  [489]  such  offence, 
unless  the  Master  of  the  vessel  shall,  upon  application  to  the  proper  officer,  be  unable 
to  procure  a  Pilot,  harbour-master,  or  assistant  of  the  master  attendant  or  harbour- 
master, to  go  on  board  the  said  vessel."  The  seventh  article  pleaded,  that  on  the  1st 
of  July.  1j56.  it  was  ordered  by  the  Lieutenant-Governor  of  Bengal,  in  the  rules  and 
regulations  with  respect  to  the  limits  of  the  port  of  Calcutta,  in  the  words  follow- 
ing:—  With  the  sanction  of  the  Governor-General  of  India  in  Council  it  is  hi 
declared,  that  the  port  of  Calcutta,  and  the  navigable  river  and  channels  leading  to 
that  port,  are  subject  to  Act.  Xo.  XXII.  of  1855."  And  in  consequence  thereof  the  Ait 
had  ever  since  that  time  been,  and  then  was  binding  and  in  full  force  upon  \ 
navigating  the  river  Hooghly.  And,  the  eighth  pleaded,  that  under  and  by  virtue 
of  the  aforesaid  Act  and  regulations,  and  by  the  general  law  in  that  ease  made  and 
provided,  the  owners  of  The  Peerless  were  exempt  from  all  responsibility  for  the 
damages  alleged  to  have  been  occasioned  by  their  vessel  while  in  charge  of  Le 
Patourel.  the  Pilot,  whom  they  had  been  compelled  to  take  on  board  in  obedience  to 
the  aforesaid  regulations,  and  all  of  whose  orders  were  promptly  and  effectually 
obeyed. 

In  answer  to  this,  a  responsive  allegation  was  brought  in  on  behalf  of  The 
Jason,  pleading  that  when  The  Peerless  approached  The  Jason,  the  order  given  on 
board  The  Peerless  to  light  to  her  cable  was  not  and  could  not  have  been  immediately 
obeyed,  for  that  the  cable  of  The  Peerless,  owing  to  the  want  of  ordinary  care,  skill, 
attention,  and  management  of  those  on  board  her  was  in  an  improper  state  :  and, 
in  consequence,  became  foul,  and  was  jammed  on  her  windless,  and  did  not.  there- 
fore, [490]  run  out  in  time  to  prevent  the  collision.  And  that  the  blame  of  the 
collision  was  not  atributable  solely  to  the  Pilot,  but  also,  or  in  some  part,  to  the 
neglect,  default,  or  mismanagement  of  those  on  board  The  Peerlt  :m_r  under 

wc;_rh  without  the  assistance  of  the  steam-tug  in  attendance  upon  her.  and  without 
having  any  jib  set  or  loose.  And  the  fourth  article  pleaded  that  the  owners  of  The 
Peerless  were  not  under  and  by  virtue  of  the  recited  Act  and  regulation,  nor  by 
the  general  law  in  that  behalf  made  and  provided,  exempted  from  all  responsibility 
for  the  dama_    •  ~;oned  by  their  vessel  while  in  charge  of  the  Pilot. 

To  this  the  counter  allegation  pleaded,  that  although  one  of  the  links  of  the 
cable  of  The  Peerless  had  caught  in  the  first  turn  in  running  out.  yet  that  it  was 
immediately  knocked  clear  by  one  of  the  crew  with  a  mall,  kept  close  by  the  wind- 
er that  purpose,  and  denied  that  there  was  any  want  of  ordinary  care.  etc..  on 
the  part  of  any  of  the  officers  and  crew  of  The  Peerless,  or  that  the  cable  was  in  an 
improper  state  and  condition,  for.  on  the  contrary,  the  cable  was  clear  for  lettins; 
go  and  running  out.  a  link  being  liable  to  catch  at  any  time  notwithstanding  all 
caution  to  prevent  it.  That  the  collision  in  question  was  not  caused  hv  the  cable  of 
The  I  .    _  jammed,  and  the  Pilot  was  only  heard  once  to  call  out  to  light 

to  the  cable,  which  order  was  immediately  obeyed:  and  that  The  Peerless  was 
under  weigh  without  the  assistance  of  the  steam-tug.  and  without  any  jib  beii 
or  loosed  under  the  Pilot's  orders. 

The  '  of  fact  as  to  the  negligence  in  causing  the  collision  were  argued 

on  the  30th  of  January.  I860,  before  the  Judge  of  the  Admiralty  Court  (the  [491] 
Riarht  Hon.  Dr.  Lushii  _  jsisted  by  two  of  the  elder  brethren  of  the  Trinity 

I  imming  up.  Dr.  Lushington,  in  answer  to  the  argument  on 

If  of  The  Jason,  that  tin  M  Bfo  r  of  The  Peerless  \\.i*  to  blame  by  reason  that 
he  ought  to  have  interfered  and  remonstrated  with  the  Pilot,  observed,  that  although 
there  had  beet        -   -     .  iiere  a  Master  has  stifled  in  interfering,  as  in  i    ses 

of  intoxication,  >>v  of  absolute  necessity,  when  the  Master  saw  beyond  all  doubt  and 
tion  that  the  Pilot  was  pursuing  a  course  which  would  lie  certain  destruction 
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to  t!  -.-it.  unless  it  was  •  clear  a-  daylight,  he  could  never  justify 

the  remoi  -  r  interference  of  a  Master  with  a  Pilot    He  then  left  the  following 

questions  for  their  consideration: —  First,  whether  the  Master  and  new  were  to 

jamming  of  the  cable.     Secondly,  whether  such  jam 
tributary   to   the   collision.      Lastly,    whether   any   blame   was   attributable   to   the 

r  for  not  interfering  with  the  Pilot    After  consul-  I  unani- 

mously of  opinion  that  the  Pilot  of  The  I'<  •  rlt  i*  was  solely  to  blame  for  this  collision  ; 
and  that  no  blame  attached  to  the  Master  or  the  crew. 

Tin  of  The  /  samined  a   witness  named  Parker,  a  clerk   in  the 

Marine  department  of  the  India  House,  who  produced  a  copy  of  the 
Indian     Marine    Act,     No.     *_'-.     of  from     the    India     Office,     and     who 

sed  to  the  date  of  the  rules  and  regulations  of  the  Local  Government 
of  Bengal,  declaring  the  limits  of  the  port  of  Calcutta,  being  the  11th  of  July.  1856, 
hut  he  could  only  speak  to  the  fact  that  such  rule  and  regulations  had  been  made 
from  a  letter  from  the  Governor-General  of  Bengal.  He  did  not  produce  the  letter. 
Evidence  was  likewise  given  to  show  that  Le  Patourel.  the  [492]  Pilot  on  board  The 
Peerh  -   .-.  duly  licensed  Pilot  for  the  Bengal  Pilot  service  at  the  time  of  the 

collision  in  question  :  and  also  that  the  collision  was  exelusivelv  attributable  to  the 
Pilot. 

The  questions  of  law  were  argued  on  the  6th  of  February.  1860.  and  on  the  17th 
of  that  month  the  same  learned  Judge  pronounced  judgment,  the  material  part  of 
which  was  in  these  terms: — "It  is  not  denied,  that  Le  Patourel  was  a  licensed 
Pilot,  nor  that  he  was  piloting  the  vessel  within  Pilot  waters.  That  is  the  first 
question  I  have  to  determine.  The  second  question  is  the  proof  of  the  Indian  Marine 
Act.  of  lv55.  The  third,  whether  it  is  proved  that  its  provisions  extend  to  the  locus 
in  quo.  The  fourth,  whether,  if  these  laws  are  proved,  the  owners  are  exempt  by 
virtue  of  them  or  by  any  general  law.  Several  other  questions  of  importance  have 
been  agitated  :  they  may  be  considered  preliminary,  and  I  doubt  if  they  will  be  found 
to  have  any  stringent  bearing  on  my  decision.     The  questions  were  somewhat  to 

ffect  What  founds  the  jurisdiction  of  the  Court  !  What  law  the  Court  is  to 
administer  ?  What  rules  of  evidence  must  be  observed  ?  What  notice  the  Court 
ought  to  take  of  the  Law  prevailing  in  the  place  where  the  collision  occurred  ? 
These  questions  must  be  decided  by  reference  to  maritime  law  and  practice,  and  to 
the  many  distinctions  existing  between  transactions  on  the  sea  and  on  land.  The 
locu-i  in  quo.  the  river  Hooghly,  is  a  part  of  the  possessions  of  the  Crown  of  Great 
Britain.  With  respect  to  the  jurisdiction  of  the  Court  in  the  present  case  of  a 
British  ship,  I  apprehend  it  tc  be  founded  upon  two  considerations.  First,  upon 
immemorial  usage  that  the  1  rt  of  Admiralty  has  always  exercised  jurisdic- 

tion wherever  British  Courr>  [493]Admiralty  have  been  entitled  so  to  do  : 

secondly,  upon  the  arrest  of  the  ship,  the  res  within  Admiralty  jurisdiction,  its 
power  extends  to  acts  done  on  the  high  seas,  and  to  places  within  the  British 
dominion.  As  to  Foreign  ships,  provision  is  made  by  the  527th  section  of  the 
Merchant  Shipping  Act  :  that  observation  of  course  refers  to  cases  of  collision,  or 
matte;  n   generis.     I  have  no  doubt  therefore,   of  the  jurisdiction  of  the 

Court  :  but  in  exercising  that  jurisdiction,  it  is  the  duty  of  the  Court  to  carry  into 
effect  the  local  laws  of  the  place  where  the  transaction  in  question  occurred  :  so. 
therefore.  I  should  pay  all  due  regard  to  the  local  laws  of  India,  or  Canada,  as  I 
would  to  those  of  Liverpool  or  Newcastle.  But.  I  do  entertain  some  doubt,  whether 
I  am  bound  to  require  all  the  si  3S  of  proof,  which  a  Court  of  Common  Law  would 

require,  in  proving  Foreign  law.  and  for  the  following  reasons:  First :  I  hold  that 
I  have  local  jurisdiction  over  the  lorus  in  quo.  and  that  it  is  not  an  immaterial 
distinction  :  for  at  Common  law,  the  Courts  have  no  local  jurisdiction  over  the  place. 

dly  :  and  more  especially  I  must  do  so.  because  in  matters  of  evidence.  I  must 
look  to  the  practice  of  my  predecessors,  and  the  great  distinction  which  prevails 
in  the  description  of  causes  which  come  under  the  cognizance  of  the  Court  of  Ad- 
miralty, and  in  other  Courts.  Now.  these  cases  over  which  the  Court  of  Admiralty 
exercises  jurisdiction,  occur  in  all  parts  of  the  world,  on  the  high  seas,  and  in  remote 

-.  It  is  a  well-known  principle  confirmed  by  authority,  that  Courts  of  Admiralty 
are  to  proceed  -iiat  is.  with  the  utmost  expedition.     In  order  to  carry 

this  principle  into  effect,  it  has.  lx>th  in  Prize  [494]  matters  and  civil  suits,  lieen 
accustomed  to  receive  evidence,  which  would  not  have  been  admitted  in  other  Courts  : 
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for  instance,  affida"   ts  6      rn   almost  in  every  w.  before  Jus:      -  race. 

Commissioners  in  Chaneerv.  and   so   forth :  even  evidence  not  on  oath,   as   when 
acordinsr  to  the  custom  of  some  of  the  Courts  in  the  north  of  Europe,  the  original 
evidence  was       I  :3ken  on  oath,  but  the  person  giving  it  undertook  to  make  oath 
required  :  so  from  the  i        -  -..all  par:.   -  were 

contrary  to  the  law  of  other  Courts  at  the  time  admitted  to  give  evidence  in  cases 
of  collision,  salvage,  and  others.  The  course  which  I  wish  to  follow,  so  far  as  circum- 
stances will  allow,  is,  fir--  I  serve  inviolate  all  ti  s  rinciples  which  govern 
the  law  of  evidence  in  Courts  of  Common  Law  and  Equity.  Secondly,  in  m.: 
of  merely  technical  proof,  to  exercise  a  discretion  according  to  the  circumstan 
the  case.  Of  cour-  Court  was  bound  by  Si  or  authi  should 
I  will  shortly  sum  up  my  reasons  for  pre*  s  I  self  this  line 
of  conduct.  First  :  the  practice  of  my  predecessors.  Secondly:  the  nature  of  the 
causes  tried  occurring  in  all  parts  .  ...  :he  difficulty  of  getting 
witnesses  where  those  concerned  alone  are  present,  and  even  thos  sons  :.ever 
stationary,  but  tra^-.  -  _  seas  in  all di  s.  I  he  immense  expense 
and  delay  which  would  be  incurred  fron.  •  _  lies  most  proper 
elsewhere.  I  might  take  the  r  instance  of  the  validity  of  a  bottomry  bond 
coming  from  Australia.  -  jr  now.  and  if  I  v.  :"er  it 
back  and  back  again,  the  delay  and  expens                     so  onerous,  as  to  [495]   - 

:.ds  of  justice.     Fifthly  ;  I  think  the  I  -       ".y  trusted  to  weigh  such 

evidence,  though  it  mi.  s   fe  to  leave  it  to  a  jury.     To  any  wanton 

departure  from  the  strict  rules  of  evidence,  no  one  can  be  more  adverse  than  mys 

t  their  application  must  be  modified  by  circu:.  -  -    when  ne\ 

requires.     It  is  on  these  principles.  I  proceed  to  consider  the  evidence  in  this 

e  proof  that  the  person  taken  on  board  was  a  licensed  Pilot  for  the 
Joe  us  in  quo  1     The  mate.  Conolly.  swears  that  he  was  boarded  by  a  duly  licensed 
sea  Pilot  of  the  port  of  Calcutta,  and  he  states  that  his  name  was  Le  Patourel. 
is  not  evidence  that  Le  Patourel  was  duly  i  .- sweari:  ords 

of  the  plea,  and  proves  that  a  person  called  Le  Patourel  acted  as  Pilot.  It  appears 
to  me.  however,  that  the  evidence  given  on  cross-examination  does  carry  the 
proof  considerably  further,  for  it  proves  that  the  conduct  of  this  Le  Patourel  was 
the  subject  of  examination  before  the  marine  committee,  and  I  think  the  fair 
inference  is  that  he  must  have  been  a  licensed  Pilot  to  be  -  bio  that  jurisdiction  ; ' 

it  proves  also  the  identity.     Th-  -  ffect.  and  that 

he  had  seen  Le  Patourels  name  in  the  Pilot  list  at  Calcutta.  Upon  cross-examina- 
tion he  deposes  to  an  inquiry  into  the  conduct  of  the  Pilot  before  the  marine 
committee.  It  is  not  necessary  for  me  to  make  any  reference  to  the  exhibit,  nor  to 
determine  wht"  evidence  of  fa..:-.     True  it  is.  that  there  mi ght  have 

been  better  evidence,  as  a  certificate  from  the  pilot  authorities,  or  a  certified  copy 
of  the  license :  but  acting  on  the  principles  which  I  have  stated.  I  am  of  opinion  that 
there  is  adequate  [496]  ssible  evidence  to  sa-  mind  that  Le  Patourel 

oved  to  have  been  a  licensed  Pilot  in  charge  of  this  ship.     The  next  qu-  si 
is   the   proof   of  the   sixth  article,   which   pleads  the   Pilot   Act   of   Calcutta.      I 
have    no    doubt    on    this    point.       I    think    that    the    evidence    of    Parker,    pro- 
ducing   an    authentic    copy    of    th<  fficially    forwarded    by    the    B 
Government,  is    quite    sufficient.      Questions    arose    formerly    as    to    how  Indian 
marriaees  were  to  be  proved,  and  in  I  nee  an  officer  from 
H    ise  was  to  be  prepared  to  attend  with  the       _  ■        book,  but 
deemed  sufficient  to  produce  a  copy  of  book.     1  eding 

al  importance.     The   seventh  article  pleads.— 
learned  Judee  read  the  article  and   proceeded.}-   S  e  proof 

depends-  evidence  of  the  witness  Parker, 

and  regulations  pleaded  or  produced.     Parker  <h      ses  that  from  a  letl 
Governor  or  Dej  :or,  he  knows  the  fac*      No   such  leiie:  tract  is 

produced.     This  is  the  most  important  point 

Pilot  Act  was  passed,  unless  it  be  shown  tha"  ;.licable  to  the 

The  provisio:  -  Act  must  be  specially  extended  by  order  of  the  L«. 

Of  this  order  I  have  no  evidence,   save  Parker's,  froi      -  etter  not 

produced,  who  deposes  there  was  such  an  order.     How  can  I  re  Jence 

as  this  oee  evidence  of  the  contents  of  a 
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mi-lit  :  it  is  the  evidence  of  a  gentleman  who  never  saw  the  order,  and  who  forms  ins 
opinion  of  its  contents  from  an  unproduced  letter.  But  other  reasons  operate  on 
my  mind.  There  is  another  section  [497]  of  the  Act  to  which  my  attention  was 
not  drawn,  and  undoubtedly  if  1  had  not  had  the  Act  before  ine.  I  should  not  have 
known   of     it;   but    there    is  a   section,   the    eighth    section   of    the  Act.     which   must 

he  noticed,  as  1  think  it  of  importance  in  this  case.     Every  declaration  and  order 

of  a  Loral  Government,  winch  shall  be  made  in  pursuance  of  this  Act,  shall  lie 
published  in  the  official  gazette  of  that  Government,  of  where  there  is  no  official 
gazette,  in  such  other  public  maimer  as  that  Government  may  older:  and  a  copy 
thereof  shall  he  fixed  up  in  some  conspicuous  place  in  the  office  of  the  conservator 
of  every  port  to  which  such  order  shall  relate,  and  in  the  custom-house,  if  any,  of 
every  such  port.  Now,  here  is  a  mode  of  publication  pree  rib  d  by  tie  Act  itself. 
It  appears  to  me  that  there  ought  to  have  been  proof  of  publication.     By  that  section 

there  must  lie  proof  of  publication  in  the  official  gazette,  and  some  proof,  as  I  think 
there  ought  to  be,  that  the  enactment  was  complied  with.  I  have  none:  yet. 
gurely  copies  of  these  official  gazettes  must  be  sent  to  England.  Now.  anxious 
as  I  am  to  look  to  the  merits  of  every  case  which  comes  before  me.  and  to  avoid 
deciding  upon  merely  technical  rules,  I  cannot  come  to  the  conclusion  that  the 
evidence  stated  is  admissible  evidence,  nor  that  the  fact  of  the  extension  to  the  port 
of  Calcutta  is  proved:  indeed  the  rule  in  question  is  founded  upon  the  soundest 
principles,  and.  I  might  add.  in  tins  case,  there  might  in  the  extension,  if  it  did  take 
place,  be  qualifications  materially  affecting  the  ease.  For  all  these  reasons,  I  must 
hold  that  the  owners  of  Tht  Peerless  have  not  proved  that  the  Act  in  question  has 
been  extended  to  the  port  of  Calcutta,  and  consequently  they  have  failed  in  establish- 
ing their  defence.  [498]  Being  of  this  opinion,  it  is  neither  necessary  nor  fitting 
that  I  should  enter  upon  the  other  questions  discussed  at  the  Bar.  I  pronounce 
against  The  Peerless,  but.  without  costs. 

The  present  appeal  was  brought  from  this  sentence. 

Dr.  Deane,  Q.C.,  and  Dr.  Twiss.  Q.C.,  for  the  Appellants. — The  questions  involved 
in  the  appeal  are  of  two  kinds:  first,  as  to  the  facts  as  pleaded  or  proved:  and, 
Secondly,  as  to  the  peculiar  law  applicable  to  those  facts.  With  regard  to  the  former, 
it  is  not  contended  by  us  that  The  Jason  was  in  fault  to  such  an  extent  as  to  render 
her  responsible  for  the  collision.  Being  at  anchor,  she  was  in  a  manner  powerless 
to  avoid  a  collision,  and,  therefore,  it  is  pleaded  in  the  rifth  article  of  the  allegation 
that  the  blame  of  the  collision,  if  any,  was  attributable  solely  to  the  Pilot  in  charge 
of  The  Peerless;  and  our  contention  is,  that  the  collision  was  caused  by  the  negli- 
gence and  unskilfulness  of  the  Pilot  alone.  It  is  not  alleged  in  the  pleadings  that 
there  was  any  neglect  or  omission  on  the  part  either  of  the  Master  or  the  crew. 
jLssuming,  then,  that  the  learned  Judge  of  the  Court  below  was  correct  in  sustain- 
ing the  jurisdiction  of  the  High  Court  of  Admiralty,  can  the  judgment  upon  the 
conclusion  of  law,  be  sustained  I  We  apprehend  not.  The  taking  of  a  Pilot  on 
board  was  made  compulsory  by  the  Indian  Marine  Act,  No.  22,  of  1^55.  and  that 
being  so,  we  submit,  entirely  exonerated  the  owners  of  The  Peerless  from  liability, 
on  account  of  the  collision,  as  it  was  occasioned  by  the  fault  of  the  Pilot  alone. 
In  The  Agricola  (2  W.  Rob.  10),  the  Admiralty  [499]  Court  held,  that  the  mode  of 
taking  up  a  ship's  berth,  and  the  manner  of  dropping  her  anchor,  was  the  exclusive 
duty  of  the  Pilot,  and  that  the  owners  are  exempted  from  liability  on  account  of 
such  acts. — [Lord  Kingsdown :  Supposing  the  vessels  had  been  Foreign  vessels, 
would  the  Admiralty  Court  have  had  jurisdiction  .'] — Yes.  By  the  maritime  law, 
the  proceedings  are  in  rem,  and  the  arrest  of  the  vessel  in  England  gives  jurisdiction. 
As  a  general  rule,  if  by  Statute  the  owner  is  obliged  to  take  a  Pilot  on  board,  and 
an  accident  takes  place  by  reason  of  the  Pilot's  unskilfulness.  the  owner  is  exempted, 
The  Maria  (1  W.  Rob.  95).  That  was  under  a  local  Pilot  Act.  the  41st  Geo.  III.,  c 
c.  ti.  So  under  Statute,  52nd  Geo.  III.,  c.  39,  sec.  30,  it  was  decided  in  Ben/net 
v.  Moita  (7  Taunt.  258),  that  the  remedy  was  against  the  Pilot.  Under  the  general 
Pilot  Act,  6th  Geo.  IV.,  c.  125,  sec.  55,  the  owners  are  also  exempted,  if  the  da 
is  solely  caused  by  the  Pilot.  But  if  there  be  joint  carelessness  of  the  Master  and 
crew,  as  well  as  the  Pilot,  then  the  statutable  exemption  is  lost.  Stuart  v.  Isemm 
(i  Moore's  P.C.  Cases,  11),  Hammond  v.  Rogers  (7  Moore's  P.C.  Cases.  160).  So 
at  Common  Law.  the  liability  is  changed  from  the  ownei  to  the  agent,  if  the  owner 
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spelled  to  employ  such     g  In  MUligan  v.  Wedgt  il2  Ad.  and  El.  742 

-.  that  by  tke  bye-laws  City  of  London  no  one  but  a  licensed  drover 

could  be  employed  to  drive  cattle,  and  Mr.  Justice  Coleridge  was  of  opinion,  that 

iwner   of   a   bullock  was  not    liable   for   an   injury         -     a    from  the   car 
driviiiir  by  a  licensed  drover:  and  again,  in  Martin  v.  Temperley  (4  Q.  Ben. 

[500]  a  question  relating  to  the  operation  of  the  Statute.  8th  Geo.  IV., 
regulating  watermen  and  lightermen  on  the  river  Thames.  Lord  Denman  recognized 
the  principle  laid  down  in  the  case  of  MUligan  v.  —[Lord  Chelmsford  :   Is 

not  the  question  at  issue  really  this,  whether  a  navigable  channel  leading  to  Calcutta 

bin  the  operations  of  the  rules  and  regulations  of  the  1st  of  July.  1856.  made 
in  pursuance  of  the  Act  of  I  .  -  ..•        I      mcil  of  India.  N      22,    if  1855        If 

not.  according  to  the  case  of  Lurry  v.  Ingram  (6  Mee.  and  Wels.  302).  the  owner 
was  not  bound  to  employ  a  Pilot.] 

■i.dly.   The  question  of  law  raised,  is  the  exemption  from  responsibility  -  I 
up  by  us  in  the  pleadings.     T:    •         -      .eaded   in  the  sirth.  seventh,   and  eighth 
articles  of  the  allegation.     The  Act  of  the  Indian  Legislature.  Xo.   22.  of 
section  twelve,  and  the  rules  and  regulations  of  the  Government  of  Bengal  issued 
in  pursuance  thereof,  on  the  1st  of  July.  1856.  rendered  it  compulsory  on  the  3d 

•  •  to  have  a  Pilot  on  board  the  vessel  to  navigate  her  down  the  river 
3  Ax.  a  penalty  of  Rs.  200,  being  inflicted  for  neglecting  to  take  a  Pilot.     And, 

•  third  section  of  that  Act  it  is  provided,  that  when  any  port  or  navigable  river 
within  any  part  of  the  East  Indian  territories  has  been   declared  subject  to  the 

II  the  pro-visions  of  the  Act  shall  have  effect  in  that  port  or  river.  The  port  of 
Calcutta  and  the  navigable  river  and  channels  leading  thereto,  are.  therefore,  subject 
to  the  provisions  of  the  Act,  and  binding  upon  vessels  navigating  the  river  Hooehly. 
The  eighth  article  further  pleaded,  that  under  the  Act  and  the  regulations,  as  well 
as  by  the  [501]  general  law,  the  Appellants,  the  owners  of  The  Peerles*.  were  exempted 
from  responsibility  for  the  dama_  -     ned  by  their  vessel  whilst  in  charge  of  the 

Pilot  whom  they  were  compelled  to  take  on  board,  and  whose  orders  were  promptly 
and  effectually  obeyed.     Now.  the  Respondents  have  not  counterpleaded  the  - 
and  seventh  articles  as  to  the  Act  of  the  Indian  Legislature.  Xo.  22  of  1855.  and 
its  application  to  vessels  navigating  the  river  Hooghry,  but  have  confined  themselves 

inter-pleading  in  terms  of  the  eighth  article,  in  which  the  legal  effect  of  the 
Indian  Act  and  its  regulations,  and  the  general  law.  is  set  forth — [Lord  Chelmsford  : 
Does  not  the  effect  of  the  pileadings  throw  upon  you  the  necessity  of  strictly  pr 
that  the  channel  of  the  river  Hooghly  where  this  collision  took  place  is  within  the 
rules  and  regulations  made  pursuant  to  the  Indian  Marine  Act  !  It  is  a  statutable 
exemption,  not  a  rule  of  law.] — It  is  submitted,  t:  passing  of  this  Indian 

Act.  No.  22.  of  1855.  and  the  rules  and  regulations,  are  to  be  taken  as  mati 
fact,  the  sixth  and  seventh  i  •     :  the  allegation  not  beimr  counter-pleaded,  the 

conclusion  in  law  must  be  taken  to  be  admitted  in  the  cause.  It  is  a  rule  of  pleading 
in  the  Admiralty  Court,  that  every  important  matter  which  is  intended  to  be  denied 
should  be  expressly  negatived,  and  in  conformity  with  that  principle,  when  a  fact 
is  averred,  and  there  is  no  contradiction  of  that  fact,  the  Court  will  prima  facie 
assume  such  averment  to  be  true.     T  r  Packet  (2  W.  Rob.  308-9).     Taylor 

Evidence  "  (3rd  e'l  -       ys  down  the  rule  in  these  words : — "When- 

ever a  material  averment  well  pleaded  is  passed  over  by  the  adverse  party  wil 
denial,    whether    it    be    by    pleading    in    [502]    confession    and    avoidance,    or    by 
traversing   -  her  matter,  or  by  demurring  in  law.  or  by  suffering  judgment 

to  go  by  default,  it  is  thereby  for  the  purpose  of  plead:    _         ■  'he  purp   - 

trial  before  the  jury,  conclusively  admin- 

-   \  .  Sir  Johi    Harding),  Mr.  Hannen,  and  Mr.  Pritchard,  for 

the  Respondei  onus  pn  -  clearly  upon  the  Appellants.     In  tin 

place  they  must  prove  that  the  i  nd  mis  i  lent  in  causing  tl 

•lie  Pilot:    unless  that  is  ding  to  tl  ■     uctioa 

put  upon  the  E    s     -     Statute  relating  to  Pilots,  they  are  not  exempt  from  re^ 
bility   for  the  _        Hammond   v.    I  '  P.C.  Cases     171),    Thi 

Protector  (1  W.   1!  A.  collie  oi    taking  place,  while  a  Pilot  is  on  board,  by 

tempi 
7  a       rding  t     I       A    ericas 
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decisioi  •tiers  arc  not  liable  for  the  of  the  Pili 

•   Pickerings'  Amr.  Rep.  2  (4  Dallas 

So,  if  by  the  mismanagement  a  in  obed! 

orders,  T  ■  Xeptune  the  Strom!  (ID 

;  '.C.  Cases,  18),  L  >rd 

as  the  true  and  unquestionable  rule  that,  under  the  general  !' 
IV.    .  125,  s.    5,  '  _  ilely  that  of  the  Pilot.     Taking  a  Pilo 

.  is  for  thi    safet;  5t  hie  v.  Bi 

The  [503]    :ase  of  1 1   W.   I  relied  upon  by  the  Appell 

ined  by  Lord  Denman  in  Martin   \.  Tet  I  Q.  Ben.   i!  The 

Act.   17th  and   I8th  Vict.,  c.   104,  -  .  relating  to  Pilots  a; 

country. 

But.  secondly,  tend,  that  th<  evidence  to  show  that  it  was  com- 

pulsory for  the  Master  to  take  a  Pilot  on  board.     There  is  no  evidence  proving  the 
lie  rules  and  regulations  issued  in  pursuance  thereof,  relied 
lants.        Even   if  the  Gazette   is  to  be  reeeiv  s       .dence,  as 

mentioned   by  the  Judge  of  the  Court   below,  it   would  not   pro  I    the  local 

Calcutta  had  authority  to  extend  the  operation  of  the  Indian  Marine 
port  of  Calcutta. — [Lord  Chelmsford:    i 
i  this  country  require  laws,  usages,  or  customs  of  Foreign  countries  to  be  prove 
facts.     Taylor  "'  On  Evidence,"  sec.  6  (3  Edit.] — Yes,  The  "  busses  Peer    _ 
(11  CI.  and  Fin.  85        8  -  I     lonial  law  to  be  proved.     In  Clark  v.  .V 

(■'•  Mo   :    b  P.C.  Cas  evidence  of  Bankruptcy  in  England  had  to  be  strictly 

|  proved  in  India  :  and  a  Local  Act  must  also  be  proved  as  a  fact.     Here  the  col. 
i  took  place  in  one  of  the  channels  of  the  H  .nd  the  onu?  is  clearly  upon  the 

I  Appellants  to  prove  that  the  locus  in  quo  was  within  the  port  of  Calcutta  to  enable 
them  to  take  the  benefit  of  the  exemption,  if  any.  by  the  Act  of  the  Indian  Legislature 
(  relied  upon.     With  res  to  the  supposed  admission  in  the  responsive  allegation 

Act,  rules  and  regulations,  all  that  it  amounts  to  is.  that  the  Indian  Marine 
Act,  and  rules  and  regulations  made  under  it,  are  applicable  only  to  the  facts  pleaded, 
not  that  by  their  joint  operation  it  would  amount  as  a  conclusion  in  law  [504]  to 
exempt  the  Appellants  from  n  sponsibility  for  the  damage  sustained. 
:r  Lordships'  judgment  was  delivered  bv 

The  I!i_rht  Hon.  Lord  Chelmsford. — The  question  in  this  case  mav  conveniently 
be  considered  under  the  three  following  heads.  First,  was  the  collision  occasioned 
by  neg    _  on  board  The  Peerless,  while  she  was  in  charge  of  a  licensed  Pilot  I 

Secondly,  did  any  omission  of  the  Master  or  crew  of  The  Peerless  contribute  to  the 
collision  ?  And,  thirdly,  if  the  Pilot  was  wholly  to  blame,  are  the  owners  of 
The  I  ither  upon   general  principles  of  law.  or  by  anv  Act   of  the  Local 

Legislature  of  India,  exonerated  from  liab:'. 

Very  little  question  has  been  raised,  and  very  little  doubt  entertained,  upon  the 
first  point. 

It  appears  that  The  Jason,  at  the  time  of  the  collision,  was  lying  at  anchor  in 
a  safe  and  proper  berth  in  Cowcolly  Roads,  in  the  Hooghly  river.     The     Pet 
in  charge  of  a  licensed  Pilot.  Le  Patourel,  got  under  weigh  without  us     _  steam- 

tag  which  had  been  engaged  to  assist  her.  and.  in  consequence,  drifted  down  oi. 
Jason,  when   she  was  necessarily  helpless,  except   within  very  narrow  limits,   and 
-^ined  the   injury.  A   clear  prima   farie  case  of  negligence,  therefore,   is 

established,  which  no  explanatory  circumstances  on  the  part  of  The  Peerless  have 
removed. 

The  second  question,  whether  there  was  any  blame  to  be  imputed  to  the  Master 
or  crew  of  The  Peerless,  may  be  as  shortly  disposed  of.  The  negligence  which  is 
imputed  is  the  jamming  of  the  chain  cable,  which,  it  is  said,  the  M  ister  ought  to  have 
taken  care  to  keep  clear,  for  the  purpose  of  lett  %  go.  It  [505]  appears  to  have 
been  the  opinion  of  the  Judge  of  the  Court  of  Admiralty  that  there  was  no  want  of 
foresight  or  precaution  on  the  part  of  the  Master  in  that  particular,  and  that  it 
must  be  attributed  to  what  he  calls  a  pure  accident:  and  in  that  opinion  their 
Lordships  entirely  concur. 

There  being  then  nesligenee  on  board  The  Peerless,  and  that  netrlisence  b. 
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imputable  solely  to  the  Pilot,  the  only  remaining  question  is.  whether,  upon  any 
principle  of  law.  or  by  reason  of  a  Local  Act  of  the  Legislative  Council  in  India, 
followed  by  the  rules  and  regulations  of  the  Local  Government  of  Bengal,  the  o~ 
are  exempt  from  liability. 

N  >w,  upon  that  point  the  rules  and  regulations  are  stated  in  the  sixth  and  sev- 
articles  of  the  allegation  on  behalf  of  the  owners  oi  and  by  the  e  s 

article  it  is  alleged  "  that  in  and  by  virtue  of  the  aforesaid  Act  and  regulations,  and 
by  the  general  law  in  that  case  made  and  provided,  the  aforesaid  parties,  the  owners 
of  the  •  .  -iiip  Peerle-**.  are  exempt  from  all  resj  -  ty  for  the  damages 
allesred  to  have  been  occasioned  by  their  said  vessel  while  in  charge  of  Le  PatoureL 
the  Pilot,  as  before  set  forth,  and  whom  they  had  been  compelled  to  take  on  board 
in  obedience  to  the  aforesaid  regulations,  and  all  of  whose  orders  were  promptly 
and  effectually  obeyed  as  aforesaid." 

TL>    -        -  by  the  fourth  article  of  the  responsive  allegation  on  behalf  of 
owner-  Ja*on.  who  say  "  that  in  contradiction  to  what  is  pleaded  in  the  eighth 

article  of  the  allegation,  the  party  proponent  alleges  and  propounds  that  the  owners 
of  the  ship  Pi  re  not.  under  and  by  virtue  of  the  therein-recited  Acts  and 

_    iuions.  nor  bj  2      rral  law  in  that  case  made  and  provided,  exempt  [506] 

from  all  responsibilirv  for  the  damages  occasioned  by  their  vessel  while  in  c. 
of  Lr  Patourel,  the  Pilot.     And  the  party  proponent  expressly  denies  that  all  the 
ord-    ■  re  promptly  or  effectually  obeyed." 

The  Appellants  offered  parol  evidence  rules  and  regulations,  but 

learned  J  ._  :  the  Court  of  Admiralty  was  of  opinion,  that  such  proof  was 
insufficie:  '  :  re.  the  defence  of  the  Appellants  entirely  failing,  he  pro- 

nounced against  them. 

It  the  question  were  to  depend  on  the  evidence  given  of  those  rules  and  regula- 
tions, their  Lordships  would  entirely  concur  in  the  judgment  of  the  Judge  c 
Court  of  Admiralty,  but  they  are  of  opinion,  that  there  was  no  ne      •  _ 

proof  of  those  rules  and  regulations  having  been  made,  because  they  are  suffic  i 
admitted  in  the  proceedings  between  the  part  i   - 

It  is  to  be  observed,  that  in  tL  -  -ere  is  not  a  mere  allegation  of  the  fsefl 

and  the  passing    -  bv  without  any  denial :  but.  the  allegation  having  been  made, 
rred  by  assun.     5  I :uth  of  the  allegation,  and  by  drawing  a  conclusion 

from  r  Lordships,  therefore,  think,  under  these  circu:  that  this 

amot     -  -v  to  an  adm:--  -'ae  rules  and  regulations.     But  the  admi-- 

ry  the  matter  to  the  extent  contended  for 
by  Dr.  Deane :   namely,  that  upon  the  pl<  a  -  not  merely  the  rules  and  ri  _ 

re  admitted,  but  that  the  conclusions  drawn  from  them  by  the  Appt 
were  also  admitted  by  the  responsive  allegation. 

It  is  lear  that  the  conclusion  which  the  Appellants  draw  from  the  rules 

and  regulations  is  not  a  cone'  ...         upon  [507]  the 

-    -  -ion  of  judicial  eon- 

tion,  and  not  an  admission  txich  can  be  made  by  either  of  the  parties 

to  the  proceed 

■  .  -     we  have  to  consider  what  is  the  effe>.  I  tnd  of  the  rules 

and  :    _  s,  in  the  form  in  which  they  appear  on  the  face  of  the  proceed:- 

N  -   t  in  question,  is  an  Act  for  the  regulation  of  port  and  port-d-    - 

and.  the  third  section  enacts  that  "  the  Local  Government  of  any  part  of  the 

•Jipany>  are  empowered,  with  the  sanction 

1  of  India  in  Council,  to  declare  any  port  within  that  part  of 

-  to  be  subject  .  t :  and  any  navigable  river  and  channels 

leading  to  that  port  to  be  subject  to  the  Act.     And,  by  the  fourth  section,  every 

declaration  by  which  any  port,  navigable  river,  or  channel,  is  to  be  made  sub;- 

define  the  limit  of  such  port,  navigable  river,  or  channel :  and.  when 

the  di  :.  in  that  form  is  made.  then,  by  the  third  section,  all  the  provisions  of 

:cept  such  as  are  thereinafter  made  specially  applicable  to  certain  ports 

by  order  of  the  Local  Government,  are  to  have  effect  in  that  port,  or  navigable  river. 

or  channel. 

There  an  ions  in  t  iach  in  the  margin  are  called  special  rules, 

and  which  under  the  third  section  require  to  be  speciallv  extended,  bv  the  declaration 
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or  order  to  be  made  before  they  are  applicable  to  the  port,  or  to  the  navigable  river, 
or  channel,  which  is  declared  to  be  subject  to  the  An.     Amongsl  these  is  the  twelfth 

section,  upon  which  the  whole  question  turns.  Now.  the  twelfth  section  [>n>-[508]- 
rides  that  in  every  port  subject  to  this  Act,  to  which  the  provisions  of  this  section 
shall  he  specially  extended  by  any  order  of  the  Loral  Government,  it  shall  be  unlawful 
to  move  any  vessel  of  the  burthen  of  200  tons  or  upwards  without  having  a  Pilot  on 
board,  under  a  penalty  of  Rs.  200,  for  every  such  offence. 

It  was  contended  on  the  part  of  the  Appellants  that  this  twelfth  section  would 
apply  not  merely  to  the  port,  strictly  so  called,  hut  also  to  navigable  rivers  or  channels 
which  are  declared  to  be  subject  to  the  Act  :  but  it  is  remarkable,  that  in  the  four 
sections  which  contain  the  special  rules  to  which  I  have  adverted,  in  the  twelfth  and 
twenty-eighth,  "  port  "  and  port  alone  is  mentioned,  whereas,  in  the  thirty-seventh 
and  fortieth  sections  the  words  are  "  in  every  port,  river,  or  channel,  subject  to  the 
Ait  :"  apparently,  therefore,  showing  that  where  the  Legislature  intended  that  the 
rules  should  be  confined  to  the  "  port."  it  is  so  expressed  :  and  when  it  intended  the 
rules  to  be  further  extended,  there  are  additional  words  introduced.  This  certainly 
fortifies  the  construction  which  their  Lordships  are  disposed  to  adopt. 

If  it  were  necessary  to  advert  to  evidence  which  is  not  upon  the  proceedings 
before  their  Lordships,  it  would  strengthen  very  considerably  the  conclusion  at 
whieh  they  have  arrived,  because  ther  learn  that  there  has  been  an  order  made  defin- 
ing the  limits  of  the  port  of  Calcutta,  and  also  the  extent  of  the  navigable  river  and 
channels  which  were  to  be  subject  to  the  Act.  and  especially  providing  that  sections 
12th.  28th,  37th,  and  -iOth  of  the  Act  were  to  be  extended  to  the  port  of  Calcutta. 

It  is  quite  clear,  therefore,  that  the  limits  of  the  [509]  port  of  Calcutta  being 
defined,  and  the  limits  of  the  navigable  rivers  or  channels  being  also  defined,  when 
a  provision  is  made  that  these  sections  are  to  apply  to  the  port  of  Calcutta,  it  must 
mean  the  port  of  Calcutta  strictly  so  called,  that  is,  as  defined  by  the  rules  and 
regulations. 

But,  without  relying  upon  what  is  not  properly  in  evidence,  it  is  sufficient  to 
refer  to  the  terms  of  the  order  of  the  Government  of  Bengal  as  set  out  upon  the 
proceedings,  by  which  it  is  merely  declared  that  the  navigable  rivers  and  channels 
leading  to  the  port  of  Calcutta  are  subject  to  Act,  No.  22,  of  1855.  That  being  so, 
it  is  quite  clear  that  the  twelfth  section  not  being  specially  extended  to  the  navigable 
river  or  channel,  it  is  excepted,  by  the  express  terms  of  the  third  section  :  and  that 
the  place  where  the  collision  occurred,  not  being  a  place  which  was  subject  to  the 
operation  of  the  twelfth  section,  the  owners  of  The  Peerless  were  not  bound  to  take 
a  Pilot  on  board,  and,  of  course,  there  is  an  end  of  all  questions  arising  upon  the 
Art  of  the  Local  Legislature. 

The  third  question  being  thus  determined  upon  the  Act,  and  the  rules  and  regula- 
tions, it  is  unnecessary  to  consider  the  general  principles  on  which  the  right  of  ex> 
tion  was  also  founded,  because  if  the  parties  were  not  compelled  to  take  a  Pilot  the 
whole  foundation  of  this  part  of  the  argument  fails,  and  there  is  no  ground  what- 
ever for  saying  that  the  owners  are  exempt  from  the  ordinary  liability  which 
attaches  upon  them  for  the  negligence  of  their  serva 

Under  these  circumstances  their  Lordships  feel  no  difficulty  in  saying,  that  they 
will  humbly  recommend  to  Her  Majesty  to  affirm  the  decree  of  the  Judge  of  the 
Court  below,  with  costs. 

[Mews'  Ih'j-.  tit.  SHIPPING.  A.  XX.  Collision.  10.  Compulsory  pilotage,  a.  Generally. 
e.  Duties  of  s  \fasi  '         .  ;    Wl  en  compulsory,  iii.  At  various 

Places;  11.77m  Regulations,  b.  Art.  30 ;   13.  ,7  on  and  Practice,  f.  Plead- 

ings, 1.  Costs,  vii.  Refergnci  :  XXVI.  Admiralty  Law  axd  Practice.  1.  a.  ii. 
Locality,  22.  Practice,  k.  Plead  ngs.  <.C  Lush.  103  :  30  L.J.  Adm.  89  :  3  L.T. 
125;  and,  below.  Lush.  30.  As  to  (i.)  limits  of  admiralty  jurisdiction, 
cf.  Tin  Mali  Ivo,  1869,  L.R.  2  Ad.  and  E.  356  :  (ii.)  liability  of' owner,  cf.  The 
Rigsborgs  Minde,  1883,  8  P.D.  132:  (iii.)  admiralty  jurisdiction  of  Privy 
I    luncil,  see  note  to  Van  Ha-sselt  v.  Sack,  1859.  13  Moo.  P.C.  at  p.  197.] 
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[510]  ON  APPEAL  FR('M  THE  SUPREME  COURT  OF  NEW  BRUNSWICK. 

THE  SAINT  ANDREWS  AND  QUEBEC  RAILROAD  COMPANY  and  the  CLASS 
A.  SHAREHOLDERS  of  that  Company— Appellants:  JOHN  BROOKFIELD 
and  GEORGE  WILLIAM  KING,— Respondents  *  [Nov.  27  and  28,  I860]. 

The  Plaintiffs  contracted  with  the  Defendants,  a  Railway  Company,  to  complete 
a  pan  of  the  line  of  a  Railroad  in  New  Brunswick,  ten  miles  of  which  was 

ed  to  have  been  made.  The  line  was  to  be  completed  within  three  yi 
and  the  work  to  lie  done  to  the  satisfaction  of  the  Company's  Engineer  :  and 
it  was  by  the  article  of  contract  provided,  that  the  contract  should  be  put  an 
end  to.  if  the  Plaintiffs  failed  to  use  proper  expedition  in  carrying  on  the 
works.  It  was  also  stipulated,  that  the  Plaintiffs  should  l>e  paid  mo: 
according  to  the  average  amount  of  work  done,  the  manner  in  which  it  was 
to  be  estimated  being  set  forth  in  a  schedule  to  the  articles  of  the  contract. 
Contemporaneously  with  this  contract,  a  deed  of  arrangement  was  entered 
into  between  the  parties,  by  which  it  was  agreed  that  with  respect  to  a  sum  of 
£10.000.  that  the  Plaintiffs  might  require,  that  certain  Crown  lands  con- 
veyed to  the  Company  should  be  conveyed  to  the  Plaintiffs  at  the  rate  o 
per  acre.  The  Plaintiffs  were  aware  at  the  time  when  they  entered  into  the 
contract,  that  the  ten  miles  part  of  the  line  stated  to  have  been  made  was  in 
an  unfinished  state.  The  Plaintiffs  worked  over  different  parts  of  the  line 
at  the  same  time,  so  that  no  one  mile  was  completely  finished  during  any 
month  in  which  the  work  was  going  on.  The  certificates  of  the  Coinp; 
engineer  were  not  made  upon  the  principle  of  the  work  done  during  the 
mouth,  and  of  the  value  and  amount  according  to  the  contract  price  :  but  he 
ascertained  the  amounts  due  to  the  Plaintiffs  upon  an  average  obtained  by 
taking  into  account  the  mouth's  actual  work  with  that  which  had  been  pre- 
viously done  and  adjusted,  as  the  amount  to  be  paid  upon  the  footing  of  such 
average.     Dispu:    -  -     between  the  parties  ing  the  advances,  and 

Plaintiffs  not  proceeding  with  the  work  to  the  satisfaction  of  the  Engineer, 
notice  was  given  to  complete  the  Railway  within  the  stipulated  time.  Such 
requisition  not  haviug  been  complied  with,  the  Company  entered  into  pos- 
-  ssion  of  the  works,  whereupon  a  Bill  was  filed  by  the  Plaintiffs  in  the 
Supreme  Court  of  New  Zealand,  for  specific  performance  of  the  contract, 
and  for  an  account.  The  Company  in  defence,  insisted  that  the  remedy  was 
at  law  and  not  in  equity. 
Held,  that  as  it  was  admitted  by  the  Company  (after  giving  credit  for  advances 
made  upon  a  general  account,  and  also  to  the  amount  of  £10.000.  in  respect 
the  Crown  lands  i.  that  there  was  still  a  balance  in  the  Company's  hands 
arising  out  of  the  contract  :  such  fact  was  sufficient  to  give  a  Court  of  Equity 
jurisdiction  and  a  right  to  direct  an  account  [13  Moo.  P.C.  539]. 
Held,  further,  that  as  the  Plaintiffs  had  failed  in  performing  the  contract,  there 
ought  to  be  an  enquiry  whether  any  loss  or  damage  arose  from  the  non- 
performance of  it  [13  Moo.  P.C.  540].' 

The  Respondents  were  Railway  contractors,  carrying  on  business  in  England  in 
partnership  with  James  Sykes,  under  the  firm  of  "  James  Sykes  and  Co."  In  [511] 
the  month  of  April.  1852,  the  Respondents  and  Sykes  contracted  with  the  Appellant! 
to  construct  a  portion  of  The  Si.  Andrew's  and  I  Railroad,  in  the  Province  of 

New   Brunswick,  between  a  place  called  Bartlett's  Mills    and  a  place  called  V 
stock,  both  in  that  Province,  being  a  length  of  about  seventy  miles,  the  line  of  which 
had  been  inspected  by  the  Respondent.  John  Brookfield.  in  the  spring  or  early  part 
mier  of  the  previous  year.  1851,  and  a  contract  in  writing,  dated  the  29th  of 
April,  1852,  k  1  into  in  England  between  Sykes  and  the  Respondents,  who 

♦Present:  The  Risrht  Hon.  Lord  Chelmsford,  the  Right  Hon.  The  Lord  Justice 
Knight  Bruce,  the  Right  Hon.  The  Lord  rid  the  RitrLt  Hon.  Sir 

J..hn  Taylor  Colerii 
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were  in  the  contracl  called  "  The  Contractors  "  of  t  1 1 •  ■  first  part  ;  the  Appellants,  the 
St.  Andrew's  and  Quebec  Railroad  Company,  of  the  second  part  :  and  the  Appell 
the  Class  A.  shareholders  of  the  I  y,  of  the  third  part.      By  this  contract   it 

d,  that  the  Appellants,  the  Railro    I  I       ipany,  were  entitled,  as  bet 
them  and  the  Government  of  New  Brunswick,  to  have  grants,  from  time  to  time, 
.made  to  thei  i  of  Crown  lands  in  the  Province  of  Ne\*    Brunswick  lying  within  five 
miles  oil  either  side  of  the  [512]  Railroad,  and  that  bui  -ere  to  be  made  of 

lit. i ...  res  at  a  time,  when   £8000  sterling.  British  currency  had  been  expended 

on  the  construction  of  the  Railroad.  And.  that  as  between  the  Appellants  the  Rail- 
road Company,  and  the  Appellants,  the  Class  A.  shareholders,  the  Appellants  the 
Class  A.  shareholders  were  entitled  to  one-half,  to  be  chosen  by  them,  of  those  Crown 
lands,  and  had  an  interest  in  the  other  half  Thereof;  and  that,  subject  to  such 
interest,  the  Appellants,  the  Railroad  Company,  were  entitled  to  the  last-mentioned 
half  of  such  lands.  And  that  the  Appellants,  the  Railroad  Company,  had  made 
about  ten  miles  of  the  Railroad,  commencing  at  St.  Andrew's,  and  ex- 
tending to  a  point  at  or  near  Baitlett's  Mills,  and  had  expended  in 
the     construction     of     the     Railroad     £  ,     or     thereabouts,     and     had 

(obtained     from     the     Government     of     Xew     Brunswick     a     grant     of      10,000 
-   of  Crown  lands.        And.   that   the  Appellants,  the  Railroad  Company,   wen 
ius  of  making  the  Railroad  to  Woodstock.  beinL'  a  length  of  about  seventy 
miles  from  the  part  thereof  which  was  already  made  :  and  that  the  Contractors  were 
willing  to  make  the  same  on  the  terms  thereinafter  expressed,  and  that  it  had  been 
1  that  the  contract  should  be  entered  into  accordingly  by  way  of  contract  for 
the  works. 

Br  Article  1  of  the  contract  it  was  agreed,  that  the  Contractors,  their  exeeir 
administrators,  or  assigns,  would  with  all  reasonable  dispatch,  after  the  day  of  the 
date  of  the  contract,  begin,  and  would,  within  three  years  after  that  day.  construct 
and  finish,  according  to  the  terms  of  the  contract,  such  part  of  the  Railroad  as  was 
not  then  made,  and  so  that  the  same  should  form  one  continuous  line  of  Railroad 
St.  [513]  Andrew's,  in  the  County  of  Charlotte,  in  the  Province  of  Xew  Bruns- 
wick, to  the  then  intended  termination  thereof,  near  Woodstock,  in  the  County  of 
ton.  in  that  Province. 
By  article  11.  it  was  agreed,  that  the  works  should  be  executed  under  the  super- 
intendence of  the  Engineer  of  the  Appellants,  the  Railroad  Company,  and  to  his 
-    liable  satisfaction  in  all  respects,  and  that  he  should  have  full  authority,  on 
behalf  of  the  Appellants,  to  require  the  Contractors  to  fulfil  the  contract. 

Bv  article  12.  it  was  agreed,  that  if  the  Contractors,  at  the  expiration  of  three 

calendar  months. from  the  day  of  the  date  thereof,  or  at  any  time  thereafter,  should 

i  fail  to  proceed  with  the  works,  so  as.  in  the  opinion  of  the  Engineer,  to  insure  the 

[completion  thereof  within  the  three  years,  then,  and  in  every  such  case,  the  Engineer 

.  by  notice  of  writing  under  his  hand,  require  the  Contractors  to  prosecute  the 

-  with  greater  dispatch,  and  in  case  any  additional  means  required  by  anv  such 

should  be  not  taken  and  adopted  by  the  Contractors  within  fourteen  days 

the  delivery  thereof,  the  Appellants  might  take  possession  of  the  land  and 

ls,  or  any  part  thereof,  and  proceed  with  the  execution  of  the  works,  and  upon 

ich  entry  the  contract  should  (subject  to  its  revival  under  article  13)  thereupon 

Irease  to  have  any  effect,  except  for  the  purpose  of  such  revival. 

By  article   13,  it   was  provided,  that  the  Contractors,   at    any  time  within   six 

alendar  months  after  any  such  entry,  might   resume  the  execution  of  the  works. 

ind  the  possi  ssioi    of  the  land  requisite  for  that  purpose,  on  giving  to  the  Appellants 

'tie  [514]  calendar  month's  notice  in  writing  of  their  intention  so  to  do.  and  on 

ent  to  the  Com] 'any  of  all  sums  properly  expended  by  them  in  and  about  the 

-.  and  the  taking  of  such  possession  with  interest,  after  the  rate  of  £6  per  cent. 

•  >er  annum,  on  all  such  sums,  from  the  respective  times  of  the  payment  to  the  time 

if  the  repayment  thereof,  and  that  thereupon  the  contract  should  revive  and  be  in 

ull  force. 

By  article  14.  it  was  agreed,  that  entries  and  re-entries,  under  articles  12  and 

13.  might  be  made  as  often  as  occasion  required.     By  article  15.  it  was  provided, 

hat  any  entry  under  article  12.  should  not  be  made,  while  any  payment  to  the  Con- 

ractors  to  be  made  under  the  contract,  was  due  and  in  arrear.     By  article  16.  it 

d.  that  the  Appellants,  the  Railroad  Companv.  would  pav  to  the  Con- 
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trac*     •      "    -uch  times  and  in  such  manner  as  thereinafter  expressed,  the  sum  of 
£161,000,   sterling.  British  currency,  for  the  execution  of  the  works. 

Bv  article  17."  it  was  agreed,  that  the  sum  of  £120,000,  sterling.  British  cur- 
rencv.  part  of  the  sum  of  £161.000.  should  be  paid  by  the  Appellants,  the  Railroad 
Company,  to  the  Contractors,  by  monthly  payments  as  follows:  namely,  that  within 
three  davs  after  the  expiration  of  every  calendar  month  from  the  eomnieneem 
the  work,  the  Engineer  should  give  to  the  Contractors  a  certificate  of  the  work 
done  during  that  month,  and  not  previously  certified  for.  and  of  the  value  or  amount 

2  •     :he  contract  price  of  such  work,  and  that  within  twenty-one  day- 
the  final  completion,  to  the  satisfaction  of  the  Engineer,  of  the  whole  of  the  works, 
he  should  give  to  the  Contractors  his  certificate  of  final  completion.  [515]  and  ol 
•he  balance  of  the  sum  of  £120,000,  then  payable  to  the  Contractors 

By  article  IS.  it  was  provided,  that  the  value  or  amount,  to  be.  from  time  to  time, 
ertified  bv  the  K:  gi  r.  of  the  work  done  by  the  Contractors,  should  not  be  the 
full  value  or  amount  (after  the  rate  of  £161,000,  sterling.  British  currency,  tot 
the  whole  of  the  works)  of  the  work  comprised  in  the  certificate,  but  such  part  ol 
that  full  value  or  amou  -  -  .ould  bear  the  same  proportion  to  that  full  value  ol 
amount,  which    £120,01  -   to    £161.000.     By   article    19,  it  was   agreed,  thai 

within  three  days  after  the  presentation  of  every  such  monthly  certificate,  t 
pellants.  the  Railroad  Company,  would  pay  to  the  Contractors  the  amount  thereby 
fied.  and  within  thirty  days  after  the  presentation  of  such  certificate  of  final 
completion,  the  Appellants,  the  Railway  Company,  would  pay  the  Contractors  the 
then  balance  so  certified  of  the  sum  of  £120.000.  By  article  20,  it  was  agreed,  that 
within  three  davs  after  the  shipment  from  Great  Britain  for  the  Contractors,  ol 
anv  rails  or  other  iron  work,  to  be  used  by  them  as  permanent  materials  in  the  con- 
struction of  the  Railroad,  and  after  presentation  of  the  proper  invoice  and  bill  oi 
lading  of  such  ironwork,  the  Appellants,  the  Railway  Company,  would  pay  to  the 
Contractors  the  contract  value  of  such  ironwork,  less  one-fourth  of  such  value,  and 
less  the  cost  of  the  insurance  of  such  ironwork.  By  article  21.  it  was  agreed,  that 
the  Engineer,  in  giving  his  certificate  for  such  ironwork,  should  sive  credit  I 
Appellants,  the  Railroad  Company,  for  all  payments  by  them  on  account  thereof: 
and  bv  artiel     22  that   the  Appellants,  the  [516]  Railroad  Coat 

pany.  might,  from  time  to  time,  take  cred:"  v         ts  made  to  tht 

tractors  for  all  sums  which,  according  to  the  contract,  the  Appellants,  the  Railroad 
Company,  might   deduct  or  retain   from  the  £  0.     By  article  '- 

was  agreed,  that  the  sum  of  £31.000.  further  part  of  the  sum  of   £161 
interest  the'.  the  rate  of  £6  per  cent,  per  annum,  should  be  paid  bv  the 

Appellants,  the  Railroad  Company,  to  the  Contractors,  at  or  before  the  expiratior. 
-ven  years  from  the  time  of  the  completion  of  the  works  as  certified  bv  the 
_ -ineer.  and  that  the  payment  thereof  should  be  secured  by  wav  of  mortsra" 
charge  of  or  upon  certain  lauds  of  the  Appellants,  the  Railroad  Company,  bv  at 
Indenture  then  prepared  and  intended  to  be  executed  immediatelv  after  the  execu 
tion  of  the  contract,  and  to  be  made  between  the  Appellants,  the  Railroad  Company 

art,  the  Appellants,  the     lass  A.  shareholders,  of  the  second  pa: 
-he  Contractors,  of  the  third  part.     By  article  24.  it  was     _     cd.  that  the  sum  o: 
-"10.000.  residue  of  the  sum  of  £161,000,  should  be  satisfied  by  a  convey; 
Conl       tors  ol  0  acres  of  the  1        •      -  sed  in  the  last-mentioned  I 

ture.     By  article  25.  it  was  agreed,  that  the  total  amount  of  all  payments  to  be  madi 
'ie  Contracts  of  extras   and  additional  works  should  be  made  a 

follows:    namely,   when  the   Engineer  certified  that   any  sum   was   payable  bv  th> 
Appellants,  the  Railroad  Company,  to  the  Contractors  in  respect  of  anv  sue' 
or  additional  work,  such  certificates  to  be  granted  not  more  frequendv  than  oijo 
•ery  calendar  month,  the  Appellants,  the  Railroad  Com-[517]-j',aiiy.  would.  frM 
time  to  time,  within  three  days  after  the  presentation  to  them  of  any  such  cert 

•'    irrh  part-  titled  to  be  pavalO 

that  the  other  fourth  part  thereof  should  be  added  to  the  sum  of   £31.000 

id.  and  should  carry  interest  and  be  paid  therewith,  as  express* 
•>d  indenture. 
-    it  was  agreed,  that  whenever  the  Engineer  should  <rive  to 

••ate  of  work  done,  and  of  the  value  and  amount  thereol 
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tccording  to  articles  IT.  18,  and  21  respectively,  he  should  also  giv<  to  them  .1  second 
lertifieate  certifying  the  full  value  or  amounl  (after  the  rate  of   £161,000,    terl 

h  currency,  for  the  whole  of  the  works)  of  the  work  c prised  ld  the  monthly 

and  in  thai  second  certificate  should  state  whal  pari  of  thai  full     aim   oi 
,,,„,, mi     bore     the     same     proportion     to     thai      full     value     or     amounl     which 

£31,1 bore    i"     £161,000,    and    whal     pari    of    thai     full     value    or    amounl 

ore   the   same   proportion   to  thai    full   value  or   a inl    which    £1 1   bore  to 

£161.000,  and  thai  such  second  certificate  should  determine  whal   parts  of  the  sums 

d   £10,000,  respectively,  secured  by  the  recited  Indenture,  had  bee e 

lue  to  the  Contractors,  and  in  estimating  such  value  or  amount  the  Engineer  should 
ake  into  consideration  the  whole  contract  value  of  the  ironwork  from  time  to 
ihipped,  as  expressed  in  article  20,  and  such  ironwork  should  accordingly  for  the 
iurposes  of  this  article  be  deemed  work  done,  provided  thai  the  Engineer  should, 
n  such  certificates,  state  the  ironwork  which  he  might  take  into  account. 

B3  article  29,  il  was  agreed,  that  in  case  the  Engi-[518]-neer  should  al  anytime 
li.i,|,  il  requisite  to  make  any  alteration,  or  addition,  or  omission,  in,  to,  or  from, 
ofjthe  works  comprised  in  the  specification,  he  might  do  so,  and  that  the  Con- 
ractors  would  comply  with  his  written  directions  in  that  behalf  accordingly;  and 
lui.  notwithstanding  any  such  alteration,  addition,  or  omission,  the  contract  should 
„.  in  full  Force,  but  subject  to  such  deductions  from,  or  additions  to,  the  sum  of 
6161,000,  sterling,  British  currency,  as  the  Engineer  should  certify  to  be  according 

0  the  scale  of  prices  in  a  second  schedule  thereto,  a  proper  deduction  or  addition 
n  respect  to  such  alterations,  additions,  ami  omissions  respectively,  and  that  his 
ipinion  and  certificates  in  that  behalf  should  be  final  and  conclusive  on  all  parties, 
iv  article  30,  n  was  agreed,  that  in  ease  the  Engineer  should  certify  that  by  reason 
>f  any  alteration,  addition,  or  omission,  in,  to,  or  from,  any  of  the  works  comprised 

n  the  specification,  the  period  of  three  years,  within  which  the  works  were  t 

iompleted,  ought  to  be  extended,  that  period  should  be  extended  accordingly;  but 
nit  to  any  period  beyond  the  period  certified  in  that  behalf  by  him.  And,  by  article 
12,  il  was  agreed  that  for  the  execution  of  the  works  the  Contractors  should  have  all 

1  asonable  us.-  of  the  portion  then  constructed  of  the  Railroad,  but  not  so  as  to  hinder 
ir  interfere  with  any  of  the  general  traffic  on  the  Railroad;  and  that  they  should 
lot  be  charged  for  such  use;  but  that  they  should  contribute  so  much  towards  the 
naintenance  and  repair  thereof  as  the  Engineer  of  the  Appellants,  the  Railway 
iompany,  should,  from  time  to  time,  certify  to  be  reasonable,  having  reference  to 
he  proportion  or  amount  of  traffic  carried  thereon  by  or  for  [519]  the  Contractors  ; 
»nd  that  they  should  provide  for  themselves  all  engines,  carriages,  apparatus, 
naterials,  locomotive,  and  other  powers  and  services  required  by  them  for  such 
purposes. 

Annexed  to  the  contract  were  two  schedules,  the  first  containing  a  specification  of 
he  work  to  be  done  under  the  contract,  and  of  the  mode  of  executing  it  ;  the  second 
untainiiiL.'  a  scale  of  prices  of  works  for  the  purposes  of  the  above  articles  of  con- 
ract. 

Jiv  an  Indenture  of  even  date  with  the  above  articles  of  contract,  called  a  deed 
if  arrangement,  and  made  by  the  same  parties  respectively  as  were  parties  to  the 
Lrticles  of  contract,  it  was,  among  other  things,  covenanted  that  the  Appellants,  the 
lass  A.  shareholders,  should  stand  possessed  of  the  moiety  of  which  they  were  pos- 
J8ed  upon  trust  for  the  Appellants,  the  Railroad  Company,  of  the  lands  and  timber 
ipon  trust  ;  in  the  first  place,  for  securing  to  satisfaction  as  thereinafter  appeared 
•f  the  Contractors,  their  executors,  administrators,  or  assigns,  the  sum  of  £10,000; 
aid,  in  the  next  place,  for  securing  the  payment  as  thereinafter  appeared  to  them 
if  the  sum  of  £311,000,  and  the  interest  thereon,  and  of  the  sums  to  be  paid  to 
in  in  in  respect  to  extra  works  (if  any),  and  the  interest  thereon,  and  subject  thereto, 
ipon  trust,  for  indemnifying  them,  the  class  A.  shareholders,  in  manner  therein 
a. ml  luncd.  and  subject  thereto,  upon  trust  for  the  Appellants,  the  Railroad  Com- 
iany  ;  and  by  the  Indenture  it  was  also  covenanted,  thai  the  sum  of  £10,000,  should 
ir  satisfied  to  the  Contractors,  their  executors,  administrators,  and  assigns,  as 
nllows.  namely,  from  time  to  time,  after  the  Crown  lands,  or  any  part  thereof, 
hotild  have  been  conveyed  by  or  by  [520]  direction  of  the  Crown,  to  or  for  the 
Appellants,  the  Railroad  Company,  or  to  or  for  the  Appellants,  the  class  A.  share- 
holders, the  Contractors,  their  executors,  administrators,  or  assigns,  might  require, 
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that  the  land-  -  .yed.  or  any  part  or  parts  thereof,  but  not  exceeding  in  the 

■whole  10.000  acres,  should  be  conveyed  absolutely  to  them  for  their  absolute  use  and 
benefit,  and  that  they  would  accept  the  10.000  acres  conveyed  to  them  in  satisfaction 
of  the  sum  of  £10,000,  and  so  in  proportion,  after  the  rate  of  one  acre  for  £1  as 
regarded  any  quantity  less  than  10,000  acres  so  conveyed  to  them,  provided  that 
the  contractors  should  not  be  entitled  to  require  the  conveyance  as  aforesaid  to 
them  of  any  of  the  Crown  lands  exceeding  in  value  or  amount  after  the  rate 
for  everv  acre,  the  part  for  the  time  being  due  to  them  under  the  contract, 
sum  of  £10,000.     And   it   was  further  covenanted,  that  in   case  any  sui 

me  payable  under  the  contract  to  the  Contractors  for  any  extra  work,  the  trusts. 
powers,  and  provisions  of  the  Indenture,  for  securing  the  payment  to  them  of  ibe 
sum  of  £31,000,  and  interest,  should  extend,  and  be  continued,  and  made  applicable 
for  the  payment  to  them  of  one  equal  fourth  part  of  the  sums  so  payable  for  surb 
extra  work,  and  it  was  also  thereby,  among  other  things,  further  covenanted.  ;bat 
tne  Appellants,  the  Railroad  Company,  would  use  their  utmost  endeavours,  if  the 
Contractors,  their  executors,  administrate  -hould  so  require  it.  to  obtain 

an  Act  of  Legislature  of  New  Brunswick,  for  enabling  full  effect  to  be  given  i:i  the 
st  convenient  manner  to  the  several  provisions  of  the  indenture. 

Upon  the  arrival  of  the  Respondents  in  New  [521]  Brunswick,  they  found  ih.it 

statement  contained  in  the  c  aat  the  Appellants,  the  Railroad  Company. 

had  made  the  ten  miles  of  Railroad,  from  St.  Andrew's  to  Bartlett's  Mills,  v 
a  great  extent  untrue:  and  that  the  first  ten  miles  of  the  Railroad  were  far  from 
being  made,  and  whoUy  unavailable  for  traffic  or  any  kind  of  conveyance,  the  earth- 
works being  incomplete,  and  having  received  serious  damage  during  the  preceding 
winter,  and  the  rails  laid  for  a  distance  of  between  one  and  two  miles  only  froa 

Andrew's,  and  the  Respondents,  therefore,  found  that  they  would  be  deprived 
of  the  use  and  advantage  of  such  first  ten  miles  of  the  Railroad,  which  commenced 
on  the  sea  shore,  at  or  near  the  lighthouse  at  the  entrance  of  the  harbour 
Andrew's,  which  would  have  been  peculiarly  useful  and  advantageous  to  the  Re- 
spondents in  the  execution  of  the  works  comprised  m  the  contract. 

Under  these  circui   si  -    il        •   arranged  between  the  Respondents  and  the 

Appellants,  that  the  Respondents  should  finish  the  first  ten  miles  of  the  Railroad, 
and  a  contract  in  writing,  bearing  date  the  15th  of  June.  1>5:!.  was  entered 
between  James  Sykes  and  the  Respondents  of  the  one  part,  and  the  Appellants 
Railroad  Company,  of  the  other  pan.  whereby,  in  consideration  of  the  sum.  £11 
sterling,  to  be  paid  as  therein   specified,  and  of  the  covenants  therein  contained, 
performed  by  the  Appellants,  the  Railroad  Company,  the  Respondents  ag 
..struct,  complete,  and  finish,  that  part  of  the  Railroad  commencing  on  tl 
shore,  at  or  near  the  lighthouse  at  the  entrance  of  the  harbour  of  St.  Andrew's. 
and  extending  a  distance  of  about  ten  miles  to  the  point  where  the  Railroad  [522] 
was  agreed  to  be  commenced  by  the  Respondents  under  the  contract,  of  the  *2'.hh  of 
April.    1S52.  which  was  called  the  seventy  miles  contract,  the  Respondents  to  be 
allowed  to  use  and  take  for  the  purpose  of  the  works  all  the  materials  belong  ing  1 
the  Appellants,  then  being  on  any  portion  of  the  first  ten  miles  of  the  Railroad,  and 
to  have  the  use  of  the  locomotive  engine,  tender,  and  platform  car  belonging  to  the 
Appellants,  then  on  the  line  of  the  Railroad,  for  the  purpi  -  -     :      ie  constru 
free  of  charge,  of  the  first  twenty-six  miles  of  the  Railroad,  commencing  fro 
Andrew's. 

Upon  the  making  of  this  contract,  the  Respondents  proceeded  to  execute  the  works 
comprised  therein,  and  to  complete  the  first  part  of  the  ten  miles  of  the  Railroad, 
and.  simultaneously  with  their  commencement  of  the  works  comprised  in  th 
mile  contract,  entered  upon  and  proceeded,  so  far     -        -  practicable,  during  that 
and  the  follow      s  in  the  execution  of  the  works  comprised  in  the  seventy  miles 

tract,  but  the   Res  -  from  the  A 

lante     f  the  e  of  such  original  and  extra  work,  and  there 

remained  a  balance  of   £916  Is.  '.'d..  sterling,  due  and  owing  from  the  Appellant 
to  th      Ret         lents  'unt  of  the  ten  mil   -  act.     The   Respondents  were 

also  subjected,  as  they  alleged,  I  able  inconvenience  and  loss  bv  the  refusal 

of  the  Engineer  of  the  Appellai  tificates  to  the  proper  amount,  or  in 

accordance  with  the  terms  of  t'.  -       ntract.  for  the  work  done  bv  the 
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Respondents  under  such  contract.  And.  in  consequence  of  such  refusal,  considerable 
sums  of  money,  which,  as  it  was  insisted,  ought  to  have  been  [523]  paid  to  the  Re- 
spondents, under  the  seventy  miles  contract,  remained  and  were  due  and  in  arrear. 
The  Respondents  were  also  on  Borne  occasions  delayed  in  obtaining  from  the  Appel- 
lants the  amount  certified  to  be  due  to  them  by  the  Engineer  of  the  Appellants,  and 
were  thereby  put  to  further  loss  and  inconveim  I 

No  complaints  were  made  as  to  the  quality  of  the  work  executed  by  the  Re- 
spondents, nor  until  the  month  of  May.  1854.  of  any  delay  in  the  execution  of  the 
works  of  the  seventy  miles  contract. 

But  on  the  3rd  of  May.  1854.  the  Respondents  received  from  Le  Engineer  zi  the 
Appellants  the  following  letter  :  — 

■'  Engineer's  Office,  St  Andrew's  and  Quebec  Railroad. 

Gentlemen, — It  having  been  perfectly  apparent  for  some  months  past  that  the 
slow:  hieh  you  are  making  with  the  w.  not  afford  the  alight   - 

.if  the  road  beins:  finished  through  to  Woodstock  within  the  time  prescribed  by  the 
contract,  and.  being  of  opinion,  that  in  order  to  ensure  the  completion  of  the  line 
within  the  period  named,  that  an  additional  force  of  at  least  1000  men  ai 
horses  would  be  necessary.  I  hare  to  request  that,  in  accordance  with  the  12th 
clause  of  the  contract,  you  will,  within  fourteen  days  from  the  date  hereof,  employ 
such  additional  force,  both  of  men  and  hor-  -      -        ive  named. — I  remain,  etc.. 

"  Alex.  L.  Light,  Chief  Engineer." 

The  Respondent  not  havine  complied  with  this  notice,  the  Appellants  on  the 
of  the  same  [524]  month  entered  upon  and  attempted  to  take  possession  of  the 
works  in  progress  under  the  seventy  miles  contract,  but  the  Respondents  refused  to 
letire  from,  or  give  up  possession  of  such  works,  on  the  ground,  that  the  delay  in 
the  execution  of  the  works  was  justified  by  the  circumstances  hereinbefore  stated, 
and  also  on  the  ground  that  considerable  sums  of  money,  which  ought  to  have  been 
paid  to  the  Respondents  under  the  seventy  miles  contract  for  work  done,  and  also 
for  iron  shipped  from  Great  Britain  to  be  used  as  permanent  material  in  the 
struction  of  the  Railroad,  were  due  and  in  arrear  :  and  the  Respondents  then  required 
such  sums  so  in  arrear  to  be  paid,  and  also  required  the  Appellants  to  use  their 
endeavours  to  obtain  the  Act  of  Legislature  mentioned  in  the  Indenture  of  even  date 
with  the  seventy  miles  contract :  and  the  Respondents  further  required  the  Appel- 
lants to  make  a  conveyance  to  them  of  certain  portions  of  the  Crown  lands  which  had 
been  granted  to  the  Appellants  in  consideration  of  the  formation  of  the  Railroad, 
and  to  which  the  Respondents  were  entitled  under  the  provisions  of  the  Indenture 
of  even  date  with  the  seventy  miles  contract. 

The  Appellants  did  not  make  the  required  payment  or  conveyance,  and  made 
no  efforts  to  obtain  an  Act  of  Legislature :  neither  did  they  attempt  to  maintain  their 
-.  or  to  take  possession  of  the  works  on  the  seventy  miles  contract,  or  then - 
-cute  any  of  such  works,  but  retired  from  and  abandoned  such  entrv  :  and  the 
:denT>  continued  and  prosecuted  their  works  on  the  seventy  miles  contract, 
:he  consent  and  acquiescence  of  the  Appellants  and  their  Engineer,  who 
tinued  to  trive  directions  as  to  the  [525]  execution  of  such  works.     The  Respoi 

lered  that  the  entry  of  the  ApipeOants  upon  the  works  was  not  authorised  bv 
venty  miles  contract  and  was  illegal  and  void  :  and  that  even  if  such  entry  had 
been  legal  and  valid,  the  same  and  all  the  consequences  thereof  would  have  been. 
and  were  wholly  waived  by  the  aforesaid  Acts  of  the  Appellants.     The  Respond 

fore,  continued  to  carry  on  their  works  under  the  seventv  miles  contract,  but 
a  to  the  conduct  of  the  Appellants,  under  great  difficulties,  as  the  Respoi 
often   embarrassed  how  to   find   pay   and   subsistence   for   their   officers   and 
labourers,  and  many  of  whom,  under  the  circumstances,  quitting  their  service,  the 
ound  it  very  difficult  to  retain  the  remainder.     In  these  circumsti 
ndents  proposed  to  refer  the  matter  in  dispute  between  them  and  thi 
.uits  to  arbitration,  but  the  Appellants  refused  to  entertain  the  proposal 
On  the   14th  of  October.   1854.  the  Respondents   received  from  Mr.   Light,   the 
eer  of  the  Appellants,  the  following  letter:  — 
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E:  r s  Office.  St.  And         -  ec  Railro 

•  Messrs.  Jai     -  -       - 

men, — I"  a  e  from  the  slow  p -  u  are  ma/.     _ 

upon  the  works  of  The  St.  Andrew's  and  Quebec  Railroad,  and  from  the  fact  that 
vour  operations  upon  the  line  are  at  the  present  moment  nearly  at   a  stano 
and  do  not  -  >mpleted  in  accor 

.   I.  therefore,  hereby   require  you   to  pr  -   with 

er  dispatch:  [526]  and  as  I  am  convinced  that,  in  order  to  insure  the 
a  of  the  road  within  the  time  stated   il  at   at  least 

.red  and  fifty         "  en  and  one  hund:  horses  will  1  ss  iry.  I. 

therefore,  hereby  require  that,  in  accordance  with  the  twelfth  (lith')  cla 

-hat  you  will,  within  fourteen  (14>  days  from  the  date  hereof,  e 
such  additional  force  of  men  and  horses  as  above  mentioned." 

Shortly  after  the  date  of  this  letter,  the  Appellants  entered  upon  and  took  formal 
..   56  the  works  in  progress  by  the  Respondents  upon  the  seventy  miles  con- 

the  completed  portion  of  the  Railroad,  expelled  the  Respond- 
from,  and  took  possession  of  the  plant,  tools,  implements,  and  materials,  and  build- 
s  :he  Respondents,  and  which  were  in  and  about  the  Railroad  and 

is:  and  in  the  month  of  December  following  took  from  the  Respondeir- 
means  of  a  writ  of  replevin,  the  locomotive  engine,  tender,  and  platform  ear.  used 
in  the  construction  of  the  work. 

It  appeared  that  work  had  been  done  by  the  Respondents  under  the  sev 
miles  contract  between  the  month  of  April  and  the  month  of  Octobe:         '       to  the 
valu-         -  -  '  -but  the  Engineer  had  refused  t.  y  certificat 

of  such  work,  and  no  payment  had  been  made  to  the  Respondents  in  r-  - 
of  the  same,  nor  had  any  payment,  on  any  account,  been  made  by  the  Appellants 
to  the   Respondents  since  the  month  of  April.    1851.   although  the  R-- 
frequently  demanded  to  hav     -  tificates  and  also  to  have  some  payment.  And 

also  a  con veyanoe  of  Crown  lands  made  to  them  in  i    -  -      - 

and  [527]  a:  the  time  when  such  last-mentioned  entry  was  made  by  the  Appe^^^f 
upon  the  works,  and  the  Respondents  were  ejected  from  the  same,  a  lar_     - 
money,  which       _       i     have  been  paid  to  the  Respondents  unde 

act  for  work  done,  and  also  for  iron  shipped  :eat  Britain  to  be  used 

-rmanent  material  in  the  construction  of  the  Railroad,  was  due  and  in  arrear. 
and  the  Respondents  then  required  such  moneys  so  in  arrear  to  be  paid,  and  also 
required  port:      -  C  lands  granted  to  the  Appellants  to  be  c- 

them,  as  provided  by  the  Indenture  of  even  date  with  the  -  iiles  co:  " 

but  the  Appeil  to  make  such  payment,  or  such  conveyance,  and  a  very 

:  loney.  which  ought  to  have  been  paid  to  the  Respondents  under  the 
seventy  miles  contract  for  work  done,  and  also  for  iron  shipped  from  Groat  Br 
to  be  used  as  permanent  material  in  the  construction  of  the  Railroad,  remained  doe 
and  _        d  in  arrear  to  the  Resi^ 

the  Respo:  lents  .  '  -""    died 

a  Bill  in  the  Supreme  Court  of  New  Brunswick,  on  the  Equity  side  of  that  C 

-•   the  Appel.  -   Defendants,  stating  the  facts  and  circumstances  aboTe 

detailed,  and  alleging  that  -  -  -    atch  in  carry::. _-  on  the 

work-     '  lies  contract,  but  that  they  were  retarded  by  the  uiifin^^H 

..e  ten  miles,  which  they  had  to  complete  first,  which  caused  delay,  and  the 
bill  prayed  that  an  account  might  be  taken,  under  the  direction  of  the  Court,  of  the 
dealings  and  trai-  -  the  Respondents  and  [528]  the  Appellai its 

relation  to  tl      -         "  -       atract  and  the  premises,  and  that  the  Appellants 

_    t  be  ordered  to  pay  to  the  Respondents  what  might  be  found  due  to  them  upon 
such  acc>  er  with  their  costs:  and  that  the  seventy  miles  contract  and 

deed  of  arrangement,  of  even  date  therewith,  might  be  specifically  performed,  so 
far  ..-        _       be  then  practicable,  by  the  Apj>ellauts:  and  that  the  Appell 
be  ordered  and  decreed  to  surrender  and  deliver  up  the  works,  locomotive  e- 
platform,  car.  tender,  and  other  materials,  taken  by  them  from  the  Respondents: 
and  might  be  restrained,  by  an  order  of  injunction  of  the  Court,  from  br: 

action  of  ejectment,  or  tak  -her  proceedi:  _-  :   - 
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of  the  lands,  buildings,  tenements,  and  premises,  held  and  required  by  them  for  the 
due  performance  of  the  works  then  remaining  to  be  done  under  the  seventy  miles 

n  i. 

The  answer  oi   the  Company  denied  thai  the  works  had  been  carried  mi   with 

reasonable  despatch  according  to  the  ci.inlitii.iis  . . r  tin-  seventy  miles  contract,  and 

i   sisted,  that  i  he  completion  of  the  works  was  not  occasioned  by  any  default  on  thi  h 

i  ,iii  in  paying  the  Respondents  whal  they  were  entitled  to.  mid  the  answer  further 

denied    that     any    balance    was    due    to    the    Respondents    under    the    seventy    mil. 
cout  ract. 

The  cause  came  on  lor  hearing  before  his  Honour  the  Ma  tei  of  the  Rolls  lor  the 
Province  of  Nev  Brunswick,  and  judgment  was  given  on  the  I Oth  of  October,  1857; 

and  by  the  decree  made  it  was  ordered,  that  it  lie  referred  to  William  Jack.  Esq., 
Hamster  at  law  .    to   take   an    account    of.   and    stale,    what    [529]   OUght    to    have    beei 

certified  by  the  Engineer  of  the  Appellants,  by  monthly  certificates  in  respect  of  the 

-evenly  miles  contract  during  the  emit  in  nance  of  the  operations  of  the  Respondents, 

and  what  the  Engineer  had  already  certified  in  that  behalf,  and  also  to  take  an 
account  of  all  sums  of  money  due  or  payable  from  the  Appellants,  or  either  of  them. 
to  the  Respondents,  in  respect  of  the  contract  in  any  way  whatever  up  to  the  time 
of  the  entry  of  the  Appellants  upon  the  works  in  November,  1854,  and  also  in  take 
an  account  of  all  payments  made  by  the  Appellants,  or  either  of  them,  to  the 
Respondents,  in  respect  of  the  seventy  miles  contract,  or  touching  or  concerning  tic 
game,  and  to  ascertain  and  state  the  amount  in  reference  to  the  whole  contract  price 
of  £161,000,  sterling,  which  would  have  been  payable  to  the  Respondents  at  the 
Completion  of  the  contract  had  the  same  been  completed,  in  respect  to  anything  that 
had  taken  place  in  relation  thereto,  up  to  the  time  of  the  entry  by  the  Appellants, 
anil  also  to  ascertain  and  state  the  particulars  of  the  plant  ami  material  of  every 
description  taken  possession  of  by  the  Appellants  in  November,  1854,  and  the  value 
thereof,  and  to  inquire  and  state  to  what  extent  the  Appellants,  or  either  of  them. 
were  chargeable  with  the  same. 

The  Appellants  appealed  from  this  decree  to  the  Supreme  Court  in  Banco,  the 
proper  appellate  jurisdiction,  and  the  appeal  was  heard  on  the  22nd  of  October. 
1858,  when  the  above  decree  was  confirmed,  and  the  appeal  discharged  with  costs. 

The  present  appeal  was  brought  from  this  decree  of  affirmance. 

[530]  Mr.  R.  Palmer,  Q.C.,  and  Mr.  C.  L.  Webb,  for  the  Appellants;  and  Mr 
Bacon,  Q.C.,  and  Mr.  W.  J.  Bovill,  for  the  Respondents. 

The  question  argued  upon  appeal  was  confined  to  the  construction  of  the  articles 
of  contract  with  the  Appellants  for  the  Railway  works  undertaken  by  the  Re- 
spondents. It  was  contended  by  the  Appellants,  that  the  entry  on  the  works  comprised 
in  the  contract 'of  the  29th  of  April,  1852,  was  in  pursuance  with  the  conditions  of 
such  contract.  That  there  had  been  no  waiver  on  their  part  of  the  notice  and  entry 
in  May.  1854,  as  the  Respondents  had  not  since  the  entry  of  the  Appellants  in  Mar. 
1854,  u'iven  to  them  notice  in  writing,  as  required  by  the  thirteenth  article  of 
the  contract,  of  their  intention  to  resume  the  works,  nor  paid  to  them  any  of  the 
sums  expended  by  them  on  the  works.  That  according  to  the  true  construction  of 
the  articles  of  contract,  the  certificate  by  the  Engineer-in-chief  of  the  Appellants  was 
to  be  final  and  conclusive  on  all  the  parties  to  the  contract,  both  as  to  the  work  done 
and  materials  supplied  by  the  Contractors,  and  the  amount  to  be  paid  to  them  in 
respect  thereof,  and  that  the  work  executed  by  the  Contractors  beyond  the  amount 
certified  by  the  Appellants'  Engineer,  was  wholly  unauthorized,  and  not  comprised  in 
the  contract.  It  was  also  insisted,  that  the  decree  was  erroneous,  as  the  Respondents' 
remedy,  if  any,  was  at  law  and  not  in  equity.  Ranger  v.  The  Gveat  Western  Railway 
Co.  (,*i  H.L.  Cases,  pp.  91,  101).  On  the  part  of  the  Respondents.  Waring  v.  The 
Manchester,  Sheffield,  and  Lincolnshire  [531]  Railway  Co.  (7  Hare,  182),  was  relied 
upon,  as  establishing  that  the  remedy  was  in  equity;  and  upon  the  question  of 
the  refusal  to  grant  the  monthly  certificates  by  the  Engineer  for  the  work  done  to 
the  line,  and  the  mode  of  calculatinc.-  the  same.  Ranger  v.  Th?  Great  Western  Rnil- 
way  Co.  (5  H.L.  Cases,  p.  91)  was  cited  by  the  Respondents. 

Judgment  was  reserved,  and  now  delivered  by 

The  Right  Hon.  Lord  Chelmsford  (Dec.  20.  lSfiOV— This  is  an  appeal  from  a 
decree  of  the  Supreme  Court  of  New  Brunswick,  affirming  a  decree  of  the  Master 
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of  the  Rolls  of  that  Province  in  a  suit  instituted  by  the  Respondents  against  the 
Appellants,  for  the  purpose  of  obtaining  an  account,  and  also  for  specific  performance 
of  a  contract  entered  into  for  the  construction  of  about  seventy  miles  of  the  St. 
Andrew's  and  Quebec  Railroad. 

The  Respondents  and  James  Sykes,  since  deceased,  at  the  time  of  the  contract, 
were  Contractors  for  the  construction  of  Railways  and  other  public  works,  carry- 
ing on  business  in  England  under  the  firm  of  "  James  Sykes  and  Co." 

~  Before  entering  into  the  contract  in  question,  Brookfield,  one  of  the  Responds 
visited  New  Brunswick,  and  went  over  the  line. 

The  articles  of  contract  (as  the  deed  is  called)  are  dated  the  29th  of  April.  1859, 
and  are  made  between  James  Sykes  and  the  Respondents,  of  >the  first  part; 
the  St.  Andrew's  and  Quebec  Railway  Company,  of  the  second  part  :  and  the  class 
A.  shareholders  of  the  St.  Andrew's' and  Quebec  Railroad  Company,  of  the  third 
part  (the  parties  of  the  third  part  caUed  the  English  Company  having  an  interest  in 
the  Railroad  [532]  to  the  extent  of  a  moiety).  This  contract,  which  is  under  the 
seals  of  the  respective  parties,  recites,  that  the  Railroad  Company  had  made  about 
ten  miles  of  the  Railroad,  commencing  at  St.  Andrew's  and  ending  at  Bartlett  Mills, 
and  contains  a  covenant  on  the  part  of  the  Contractors  to  construct  and  finish,  within 
three  years  after  the  date  of  the  contract,  such  part  of  the  Railroad  as  was  not  then 
made,  so  that  the  same,  should  form  one  continuous  line  of  Railroad  from  St.  Andrew's 
to  Woodstock,  both  in  the  Province  of  New  Brunswick,  and  that  the  works  should  be 
executed  under  the  superintendence  of  the  Engineer,  and  to  his  reasonable  satisfac- 
tion in  all  respects. 

The  articles  of  the  contract  12  to  15  contain  important  stipulations  for  putting 
an  end  to  the  contract,  in  case  the  Contractors  should  fail  to  proper  use  expedition 
in  carrving  on  the  works  in  the  following  terms: — Article  12  provides  that  "  If  the 
Contractors,  at  the  expiration  of  three  calendar  months  from  the  day  of  the  date 
hereof,  or  at  any  time  thereafter,  fail  to  proceed  with  the  works  so  as  in  the  opinion 
of  the  Engineer  to  insure  the  completion  thereof  within  the  three  years,  then  and 
in  every  such  case  the  Engineer  may.  by  notice  in  writing  under  his  hand,  require 
the  Contractors  to  prosecute  the  work's  with  greater  despatch,  and  in  case  any 
additional  means  required  by  any  such  notice  be  not  taken  and  adopted  by  the 
Contractors  within  fourteen  days  after  the  delivery  thereof,  the  Railro  I  ipany, 
may  take  possession  of  the  land  and  works,  or  any  part  thereof,  and  proceed  with 
the"  execution  of  the  works,  and  upon  such  entry  this  contract  shall  (subject  to  its 
revival  under  article  13)  thereupon  come  to  have  any  effect  except  for  the  pu 
of  such  revival.'' 

[533]  Article  13  provides  that  the  Contractors,  at  any  time  within  six  calendar 
months  after  anv  such  entry,  may  resume  the  execution  of  the  works  and  the  i 
sion  of  the  land  requisite  for  that  purpose,  on  giving  to  the  Company  which  made 
the  entry  one  calendar  month's  notice  in  writing  of  their  intention  so  to  do.  and  on 
paxrnent  to  that  Company  of  aU  sums  properly  expended  by  them  in  and  about 
the  works,  and  the  taking  of  such  possession,  with  interest  after  the  rate  of  six 
pounds  per  centum  per  annum  on  all  such  sums  from  the  respective  times  of  the 
payment  to  the  time  of  the  repayment  thereof,  and  thereupon  this  contract  shall 
revive  and  be  in  full  force. 

Rv  article  14.  entries  and  re-entries  under  articles  12  and  13  may  be  mad. 
often  as  occasion  requires.     And  by  article  15  it  was  provided  that  any  entry  under 
article  12  should  not  be  made  while  any  payment  to  the  Contractors  to  be  made 
under  the  contract  was  due  and  in  arrear. 

Then  follow  provisions  as  to  the  amount  to  be  paid  under  the  contract  and  the 
mode  of  payment  (articles  16,  1".  18,  19,  23,  and  24.  ante,  p.  .">1  It  :  stipulations  with 
respect  to  extras  (articles  25.  29,  ante,  p.  517)  :  and  as  to  certificates  to  be  given  by 
the  Engineer  provision  is  made  by  articles  27  ami  2  - 

There  are  two  schedules  to  the  contract,  the  first  containing  a  specification  of 
the  works  to  be  done,  and  referring  to  tJ  schedule  in  a  passage  which  lias 

sioned  considerable  difficulty.  It  is  in  these  terms: — "The  average  amount  of 
the  whole  earthwork  is  estimated  to  be  12,500  cubic  yards  of  earth  and  1000  yards 
of  rock  per  mile.  Where  the  average  amount  of  material  per  mile  exceeds  this 
amount  it  will  be  paid  for  according  to  [534]  a  schedule  annexed  to  the  contract. 
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where  the  quantity  of  material  per  mile  is  reduced  below  this  average,  a  cor- 
nding  reduction  shall  be  made." 
Tlie  Becond  schedule,  to  which  reference  is  thus  made,  is  preceded  by  a  statement 

of  the  assumed  quantities  of  the  different  kinds  of  work  to  be  done,  and  of  the 
materials  to  be  supplied  for  each  mile  at  £2300  sterling,  which,  for  7u  miles,  would 
amount  to  £161,000,  the  contract  price,  and  which  is  described 
which  the  tender  for  one  mile  of  the  above  Railway  is  based,  and  all  addit. 
deductions  from,  to  be  made  according  to  the  annexed  schedule":  and  the  second 
schedule  consists  of  columns  of  amounts  to  be  added  or  deducted  respectively,  as 
the  work  might  exceed  or  fall  short  of  the  quantities  thus  assumed  per  mile. 

Contemporaneously  with  this  contract,  a  deed  of  arrangement,  provided  for  by 
the  23rd  article,  was  entered  into  between  the  parties,  by  which  it  was  covenanted 
and  agreed  that  the  English  Company  should  stand  and  be  seised  and  possessed  of  the 
moiety  of  the  Crown  lands  belonging  to  them  upon  trust  to  secure  the  payment  of 
the  sum  of  £31,000,  on  the  day  of  the  expiration  of  seven  years  next  alter  the  day  on 
which  the  Railroad  should  be  completed  and  interest  by  half-yearly  payments  in 
every  year.  And.  with  respect  to  the  sum  of  £10,000,  that  the  Contractors  might 
require  that  the  Crown  lands  conveyed  to  the  Railroad  Company,  or  the  E: 
Company,  or  any  part  thereof  not  exceeding  10,000  acres,  should  be  conveyed  abso- 
lutely to  them  for  their  absolute  use  and  benefit,  and  the  Contractors  agree  to  accept 
the  10,000  acres  in  satisfaction  of  the  £10,000,  and  so  in  proportion,  after  the  rate 
of  one  [535]  acre  for  £1  as  regarded  any  quantity  less  than  10,000  acres. 

The  recital  in  the  contract  that  the  Railroad  Company  had  made  ten  miles  of 
the  Railroad  commencing  at  St.  Andrew's,  and  extending  to  a  point  at  or  near 
Bartlett's  Mills,  was  not  correct,  as  that  portion  of  the  Railroad  was  at  the  time  in  an 
unfinished  state.  But  the  Contractors,  with  full  knowledge  of  the  real  state  of  things, 
entered  into  an  agreement  on  the  lath  of  Jui  352,  to  complete  and  finish  this 

portion  of  the  Railroad.  The  Respondents,  indeed,  complain  in  their  Bill  that  by 
reason  of  their  being  obliged  to  undertake  and  complete  the  first  ten  miles  of  the 
Railroad  from  St.  Andrew's,  they  were  obliged  to  expend  their  means,  labour,  and 
time  in  the  first  instance  in  completing  the  unfinished  work  on  and  along  the  ten 
miles,  and  were  thereby  greatly  retarded  in  executing  the  works  contracted  for  in 
d  to  the  seventy  miles  of  Railroad  to  be  constructed  in  continuation  of  the 
ten  miles.  But  they  were  obliged  only  by  their  own  voluntary  agreement,  and  must 
have  known  when  they  undertook  this  work  that  it  would  necessarily  divert  some 
portion  of  their  force  from  the  seventy  miles'  contract,  and  they  cannot  properly 
found  any  complaint  against  the  Company  on  this  ground. 

The  Contractors  commenced  their  work  upon  the  seventy  miles  not  very  long 
after  the  execution  of  the  contract,  for  the  first  monthly  certificate  is  dated  the 
30th  of  July,  1^52.  From  this  time  the  certificates  appear  to  have  followed  each 
other  in  regular  monthly  succession  down  to  the  30th  of  April.  1^54.  In  all  of 
them  the  deduction  of  25  per  cent  was  made,  according  to  the  terms  of  the  contract, 
but  they  were  [536]  based  upon  a  mode  of  estimating  the  work  which  the  Contractors 
contend  dues  not  accord  with  the  proper  construction  of  the  contract. 

It  appears  that  the  Contractors  worked  over  a  great  number  of  different  milt  - 
one  time,  so  that  no  one  mile  was  completely  finished  during  any  month  in  whicb 
the  work  was  going  on.  The  certificates  given  by  Light,  the  Company's  Engineer, 
were  not  of  work  done  during  the  month,  and  of  the  value  and  amount  according 
to  the  contract  price;  but,  acting  upon  his  interpretation  of  the  effect  of  the  1st  and 
- -hedules  annexed  to  the  contract,  he  ascertained  the  amounts  due  to  the  Con- 
tractors upon  an  average  obtained  by  taking  into  account  the  months  actual  work 
with  that  which  had  been  previously  done,  and  adjusting  the  sum  to  be  paid  upon  the 
footing  of  this  average. 

Their  Lordships  are  of  opinion,  that  the  Engineer's  mode  of  estimating  and 
certifying  the  monthly  payments  to  be  made  to  the  Contractors  is  incorrect.  By 
the  17th  article  of  the  contract,  the  Engineer  is  to  give  "  a  certificate  of  the  work 
done  during  the  month  and  not  previously  certified  for,  and  of  the  value  or  amount 
according  to  the  contract  price  of  such  work  "  :  and  the  certificates  given  by  th 
Engineer  were  not  upon  the  footing  of  the  contract  price  of  the  work  actually  don* 
during  the  month,  which  is  the  form  distinctly  prescribed  by  this  article.  Wha 
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Then,  it  niay  be  asked,  is  to  be  done  with  the  clause  in  the  schedule  respecting  the 
average .  It  is  difficult  to  reconcile  the  contract  and  the  schedule  with  each  other 
with  reference  to  these  certificates.  If,  during  the  progress  of  the  work,  the  av-. 
had  been  taken  upon  each  mile,  the  certificates  being  framed  upon  [537]  the  footing 
of  the  contract  price  of  £"2300  a  mile,  on  the  assumption  of  certain  quantities,  and 
containing  additions  or  deductions  as  the  actual  work  exceeded  or  fell  short  of  the 
assumed  quantities,  they  might  perhaps  have  more  nearly  approached  to  what  was 
required  by  the  contract :  but  then  it  is  ;  -  rved.  that  these  additions  or  de- 

ductions are  not  the  subject  of  a  distinct  certificate,  as  the  extras  were  to  be  under 
29th  articles  of  the  contract:  and  that  these  additions  and  deductions 
were  to  be  made,  not  according  to  the  contract  prices  on  which  the  certificates  were 
to  proceed,  but  according  to  the  scheduled  prices,  which  varied  from  the  contract, 
pri  [ 

In  the  way  in  which  the  work  was  carried  on,  probably  in  the  way  in  which 
Railway  work  is  usually  carried  on  :  g  the  workmen  upon  different  parts 

of  the  line  at  once,  this  stipulation  for  additions  or  deductions  per  mile  was  hardly, 
if  at  all,  practicable  as  the  work  proceeded  :  but  that  is  no  reason  why.  upon  the 
completion  of  '  work  or  the  determination  of  the  contract,  the  adjustment 

should  not  take  place :  and,  undoubtedly,  if  it  were  postponed  to  the  period  when  the 
whole  work  was  it  would  be  easier  to  obtain  that  which  is  required,  na. 

the  average  amount  of  the  whole  earth-work,  estimated  at  12,500  cubic  yards  of 
earth  and  1000  yards  of  rock  per  mile. 

Upon  the  whole,  therefore,  their  Lordships  think  that,   according  to  the  true 
intent  and  meaning  of  this  contract,  the  additions  and  deductions  were  not  to  be 
s    -  ied  for  the  purpose  -  •        rtificates,  but  were  to  be  brought  into  account 

at  the  termination  of  the  contract. 

[538]  In  the  month  of  May.  1854,  the  Contractors  were  remiss  in  their  work 
from  ses  hich  it  is  unnecessary  to  consider,  and  the  Company  under  the  12th 
article  of  the  contract,  required  them  to  employ  an  additional  force  of  1000  men 
and  7"  -      It  is  alleged  that  this  notice  w;.,  .  for  the  pui 

-  iring  the  completion  of  the  work,  but  as  Light,  the  Engineer,  admit;-,  to  put 
an  end  to  the  contract.     It  seems,  however,  to  be  clear  upon  the  evidence  that  it 
not  possible  for  the  Contractors  at  this  time  to  have  finished  the  work  within  the 
.    •  ribed  period  of  three  y- 

What  was  required  to  be  done  was  a  reasonable  demand,  and  one  capable  of 

g   complied  with  (though  not  by  the  Contractors  with  the  means  which  they 

-■  -       lerefore,  quite  immaterial  to  consider  the  motive  by  which  the 

1  any  were  actuated.     The  state  of  their  own  funds  has  no  proper  bearing  upon 

their  conduct.     They  were  entitled,  at  all  event-.  lear  the  ground  of  persons  who 

were  unable  to  perform  their  contract,  so  as  to  open  the  way  to  others  who  might  be 

id  able  to  undertake  the  work.     The  notice  of  May,  1S54.  and  the  entry 

consequent  upon  the  failure  to  comply  with    the    requ  it   contains,  appear 

clearly  been  abandoned  :  for  it  seems  hardly  possible  to  contend  that  the 

1  any  had  taken  the  work  into  their  own  hands,  and  that  the  written  orders 

which  were  triven  by  Light  to  the  Respondents,  were  given  to  them,  not  as  the  Con- 

!s.  but  as  th«  the  Company.     And.  it  may  fairly  be  asked  if  the 

entrv  in  May  was  effective,  and  not  su    si  [uently  waived,  what  n«     ss  uld  there 

be  for  ice  in  October,  1854,  which,  followed  up  as  it  was  by  the  entry 

[539]  rly  determined  the  contract  at  that  period.'     The  quest 

s  to  1  at  which  the  entry  was  made  so  as  to  put  an  end  to  the  contra  I     - 

only  important  with  the  view  of  ascertaii      _  period  to  which,  if  an  account 

ted,  it  ought  to  be  taken. 
Appellants  say  that  the  de  »  an  account  is  altogether  erronei 

bs  is  at  law  and  i  [uity.     It  however, 

that  duri:  work,  the  2J  nt  had  been  deducted  from  the 

monthlv  cert  if  tained  by  the  Company. 

Th«  rding  to  the  28th  article  tract,  how  much 

plicable  to  the  i  I.  and  how  much  to  the 

mentioned  in  the  contract. 

ion  of  the  contract,  without   entering  minutely  into  par- 
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ticulars,  it  is  admitted  that  after  giving  credit  for  tl  advanced  by  the 

Companv,  there  was  still  a  balance  in  their  hai  g  out  of  the  contract.     But 

a  portion  of  this  must  be  attributed  to  the  £31.000.  and  the  remainder  to 
£10,000,  and  the  Contractors,  whether  they  are  or  are  not  entitled  to  have  security 
for  the  portion  which  is  attributable  to  the  £31,000,  or  to  any  interest  upon  that 
portion  (points  on  which  their  Lordships  give  no  opinion,  as  they  were  not  argued, 
and  may  properly  be  reserved  for  further  directions*,  seem  at  least  to  lie  entitled, 
under  the  deed  of  arrangement,  to  have  land  conveyed  to  them  in  satisfaction  of 
such  portion  of  the  £10.000.  as  may  be  due  to  them. 

This,  in  itself,  would  be  sufficient  to  give  a  Court  of  Equity  jurisdiction,  and 
when  once  this  ground  is  obtained.  t'>e  rierht  to  direct  an  account,  and  to  deal 
[540]  with  the  suit,  follow  of  course.  Their  Lordships,  therefore,  think  that  the 
B  -  indents  were  entitled  to  maintain  their  suit  in  Equity,  and  to  a  decree  for  an 
account :  but  thev  think  the  decree  is  erroneous  as  to  the  plant  and  materials,  and 
that  it  does  not  contain  sufficient  directions  as  to  the  mode  in  which  the  account  is  to 
be  taken,  and  as  to  other  matters  which  may  be  necessary  to  be  ascertained,  to  enable 
the  Court  ultimately  to  adjust  the  rights  of  the  parties.  The  Contractors  having 
failed  in  performing  the  Contract,  their  Lordships  think  that  there  should  be  an 
inquirv  as  to  anv  loss  or  damage  arising  from  the  non-performance  of  it. 

Thev.  therefore,  will  recommend  to  Her  Majesty  that  the  decree  be  varied,  and 
the  case  remitted  to  the  Supreme  Court  of  New  Brunswick,  with  directions  to  carry 
it  into  effect  as  varied. 

The  form  of  decree  which  their  Lordships  will  recommend  is  as  follows:  — 
"  Declare  that,  according  to  the  true  intent  and  meaning  of  the  articles  of  agree- 
ment of  the  "29th  of  April.  1852,  in  the  pleadings  mentioned,  the  Defendants,  the 
St.  Andrew's  and  Quebec  Railroad  Company,  were  well  entitled  to  determine  the 
articles  of  agreement  by  the  notice  given  by  them  on  the  14th  day  of  October.  lv54. 
and  that  the  said  articles  of  agreement  were  well  and  effectually  determined  by 
the  entry  of  the  Company  on  the  15th  of  November.  1854.  consequent  upon  such 
notice. 

"  And  declare  that,  according  to  the  true  intent  and  meaning  of  the  said  articles, 
and  of  the  deed  of  arrangement  of  even  date,  the  Engineer  of  the  said  Company 
was  l>ound  to  have  certified  monthly  the  work  done  during  that  month,  not  pre- 
viously certi-[541]-fied,  and  the  value  or  amount  of  such  work,  according  to  the 
contract  price,  without  regard  being  had  for  that  purpose  to  the  provisions  contained 
in  the  specification  appended  to  the  said  articles. 

"  Let  an  account  be  taken  of  the  work  done  by  Plaintiffs  under  the  said  articles 
of  agreement,  and  of  what  became  payable  to  the  Plaintiffs  in  respect  of  such  work : 
and  in  taking  such  account  regard  is  to  be  had  to  the  provisions  contained  in  the 
specification  appended  to  the  said  articles  :  and  the  said  Plaintiffs  are  to  be  allowed 
or  charged  on  account,  for  the  excess  or  deficiency  per  mile  of  the  matters  and 
articles  mentioned  in  such  provisions  in  respect  of  which  additions  or  deductions 
are  to  be  made. 

"  And.  it  appearing  that  the  amounts  certified  by  the  Engineer  in  his  monthly 
certificates  were  not  calculated  in  the  manner  in  which,  according  to  the  declaration 
aforesaid,  the  same  ought  to  have  been  calculated  :  let  an  inquiry  be  made  what, 
having  regard  to  the  declaration  aforesaid,  outrht  to  have  been  certified  to  be  due 
'  e  Plaintiff  at  the  end  of  each  month,  from  the  inception  of  the  said  works  until 
the  determination  of  the  said  agreement,  and  how  much  of  what  ought  to  have  been 
certified  in  each  month  was  attributable  to  the  £31.000.  and  how  much  to  the  £10.000 
in  the  said  articles  mentioned. 

"  And.  without  prejudice  to  any  question,  let  interest  at  the  rate  of  4  per  cent  per 
annum  lie  computed  from  the  date  of  each  certificate  on  what  it  shall  be  found  was 
properly  attributable  to  the  sum  of  £31,000. 

*'  Let  an  account  be  taken  of  all  sums  of  money  received  by  Plaintiffs  and  Svkes. 
or  any  of  them,  or  by  any  person  or  persons  by  them,  any  or  either  of  [542]  them, 
ordered,  or  for  their  or  any  or  either  of  their  use.  for  or  in  respect  of  the  said  works. 

"  Let  inquiry  be  made  whether  Defendants  have  sustained  anv  and  what  1 — 
damage  by  reason    of    the    non-performance  by  the    said    Plaintiffs    of    the    said 
agreement. 
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"  Let  an  inquiry  also  be  made  what  grants  of  land  have  been  made  to  the  Rail- 
road Company  or  to  the  English  Company,  and  when  the  same  were  respec" 
made. 

"  Let  the  decree  be  without  prejudice  to  any  question  as  to  the  right  (if  any 
the  Plaintiffs  to  any  payment  in  respect  of  the  said  sum  of  £31,000.  or  any  if 
thereon." 

Their  Lordships  will  also  direct  that  there  be  no  costs  of  the  appeal. 

[Mews'  Dig.  tit.  ACCOUNTS  AND  INQUIRIES  :  A.  Accords  :  I 

note  in  Ens.  Rep.  H.L.  Series  to  Sanger  v.  Great  Western  Railway  -" 

5  H.L.C.  '- 


[543]  IN  EE  NAPIER'S  PATENT*  [Feb.  1.  1861], 

The  Judicial  Committee  have  power,  under  Statute.  7th  and  Sth  Vict.,  c. 
sec.  i.  to  grant  an  extension  of  the  term  of  Letters  Patent  to  the  assignee  of 
the  Patentee.     Prolongation  of  the  term  of  Letters  Patent  granted  to  a  public 
company  who  were  the  assignees  of  the  Patentee.     The  Patentee  had  ceased 
to  have  any  connection  with  the  working  of  the  Patent,  and  the     ssig 
were  prevented  from  working  it  at  a  profit  by  reason  of  the  discovery  c : 
gold-fields  in  Southern  Australia,  which  caused  a  derangement  and  scarcity 
in  the  labor  market. 

This  was  an  application  by  the  assignees  of  the  Patentee  for  an  extension  of  the 
term  of  Letters  Patent  granted  to  the  Patentee.  James  Napier,  in  Id 
'"  Improvements  in  smelting  of  copper  ore."     The  Petitioners  were  ttie  trustees  al 
'*  The  English  and  Australian  Smelting  Company."  which  was  incorporated  for 
purpos  rrying  the  Patent  into  operation.     It  appeared  that  Napier  had  in 

December.  1851.  in  consideration  of  the  sum  of   -  .  and  of  a  certain  number  of 

shart-  £  '  aeh.  paid  up  by  the  Company,  released  and  assigned  to  the  Company 
his  interest  in  the  Patent,  and  had  since  that  time  ceased  to  have  any  connection 
with  the  working  of  it.     No  caveat  was  entered  in  opposition  to  the  application. 

Evidence  was    driven  of  the  public    utility  of  the  Pat  I    the    commercial 

advantages  to  be  derived  therefrom.     It  also  appeared  from  the  evidence  that  the 
improvements  of  the  Patentee  in  smelting  copper,  particularly  copper  contai 
a  large  proportion  of  sulphur,  consisted  in  treating  them  with  fluxes,  such  as  soda- 
slacked  lime  and  carbonaceous  ma--         at   the   invention  was   peculiarly 
applicable  to  the  smelting  of  the  species  of  copper  ore.  known  as  Burra  Burra  ore. 
found   in   irreat   abundance   in   Southern   Australia,  and  that  the   Petitioners  had 
established    works    at    a    place    called    Kornigaj     in    the    neighbourhood    of 
[544]  Burra  Burra  mines,  and  had  gone  to  a  great  expense  there  in  order  to  carry 
the  Patent  into  operation:  that  shortly  after  establishing  the  works,  in  consequence 
of  the  derangement  of  the  labor  market,  occasioned  by  the  discovery  of  the  gold-fields 
in  Southern  Australia,  the  proceedings  of  the  Company  were  suspended  for  several 
years  by  the  abstraction  and  diversion  of  labour,  the  value  of  which  was  irreatlr 
increased,  as  well  by  the  scarcity  of  hand-      -      -     "he  enhanced  price  of  provi- 
and  for  earrl ..  _  i  that  in  consequence  thereof,  the  Petitioners  had 

been  unable  for  so-  -  to  make  any  profit  from  the  Patent. 

Mr.  Grove.  Q.C..  and  Mr.  Webster,  for  the  Petitioners.—  I  f  the 

difficulty  of  obtaining  labor,  and  the  high  rate  of  [  :  -  -  and  for  carriage  of  the 
ore  in  South  Australia,  the  Patent,  though  of  public  utility,  ha-  rked  at  • 

The  Petitioners,  as  a--  _        -    are  for  the  purpose  of  this  application  in  the 
same  position  as  if  the  Patentee  had  himself  applied.  In  re  E  "         tent  (2  XI 

P.C.  <        -       6 ;  and  see  In  re  Martinet's  Patent  (antt  in  re 

*  Present:  The  Right  Hon.  Lord  Cranworth,  the  Right  Hon.  Lord  Chelms: 
the  Right  Hon.  The  Lord  Justice  Knight  Bruce,  and  the  Riirht  Hon.  The  Lord  J 
Turner. 

a  ; 
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Aube'a  Patent  (9  Moore's  P.C.  Cases,  p.  43),  and  In  re  Foarde's  Patent  (ib.  p.  376*. 
where  extensions  were  granted  I  I  Patent©  - 

Mr.  Welsl'V.  for  the  Crown,  submitted  to  the  Court,  first,  whether  the  circum- 
stances  relied  upon   by  the   Petitioners  justified  the  grant  of  an  extension;  and 
dly,  whether  an  extension  could  be  granted  to  the  Petitioners,  the  trustees  of  a 
i        pany,  and  the  Patentee,  who  had  ceased  to  have  any  connection 

with  the  working  of  [545]  the  Patent,  referring  to  Statutes.  7th  and  8th  Vict.,  c.  69. 
sec.  4.  and  the  15th  and  16th  Vict.,  c.  83,  sec.  40. 

The  Right  Hon.  Lord  Cranworth. — Their  Lordships  have  considered  this  appli- 
cation upon  the  point  of  law  raised,  and  they  are  of  opinion,  that  there  can  be  no 
doubt  that  there  is  jurisdiction  on  the  part  of  this  Court  to  recommend  Her  Majesty 
to  grant  an  extension  of  the  term  of  a  Patent,  as  well  to  the  assignee  or  assignees  of 
the  Patent  as  to  the  original  Patentee.  Their  Lordships  think  the  Statute,  7th  and 
8th  Vict.,  c.  69,  sec.  4.  is  quite  clear  upon  that  point. 

The  question  really  is.  whether  the  circumstances  of  the  case  are  such  as  to 
warrant  us  in  advisii.LT  Her  Majesty  to  grant  an  extension  of  this  Patent. 

Now.  without  saying  what  would  have  been  the  case  if  there  had  been  a  loss. 
merely  as  a  commercial  speculation  (without  any  extraordinary  circumstances  occa- 
sioning that  loss*,  we  are  clearly  of  opinion  that  here  there  were  circumstances  in 
this  aplication  of  a  very  peculiar  nature,  namely,  the  unforeseen  discovery  of  the 
gold-fields,  which  rendered  the  working  of  this  Patent  in  Southern  Australia  ex- 
tremely difficult  and  extremely  expensive :  and  that  that  consideration,  whatever 
might  have  been  the  result  if  there  had  been  no  such  special  circumstances,  will 
warrant  us  in  the  present  case  in  recommending  Her  Majesty  to  grant  an  extension 
of  the  term  of  this  Patent,  and  in  advising  that  it  should  be  extended  for  a  period 

■  e  years  from  the  termination  of  the  date  of  the  present  Patent. 

[Mews'  Dilt.  tit.  PATENT:  F.  Confirmation,  etc.:  2.  Renewal  and  Extension; 
b.  Grant  of,  to  Assignee  of  Patent.  S.C.  9  W.R.  390.  See  notes  to  Bodmer's 
Patent.  1849.  6  Moo'.  P.C.  468.  and  to  In  re  MarkwuFs  Patent.  1860.  13  Moo. 
P.C.  310.] 
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I  IN  APPEAL  FROM  THE  ARCHES  COURT  OF  CANTERBURY 

The  Hem.  and  Rev.  ROBERT  LIDDELL.  WILLIAM  PARKES.  and  GEORGE  EVANS. 
—Appellants:  JAMES  REAL,— Respondent  *  [June  22,  I860]. 

Churchwardens  are  a  corporation  for  the  purpose  of  the  custody  of  the  ornaments 
of  the  Church. 

A  Monition  to  carry  into  execution  a  judgment  of  the  Judicial  Committee  ap- 
proved by  Her  Majesty  in  Council,  was  issued  against  P.  and  E..  the  Church 
or  Chapel-warden?  of  St.  B..  to  remove  certain  ornaments  and  do  other  acts  in 
the  Chapel  of  St.  B..  as  therein  directed.  At  the  time  the  Monition  was 
served  on  P.  and  E  .  they  Lad  ceased  to  be  Chapel-wardens.  Upon  motion  by 
the  original  promovent  B.,  a  new  Monition  was  directed  to  be  issued 
addressed  to  and  monishingthe  Church  or  Chapel-wardens,  for  the  time  being, 
of  St.  B.  by  their  official  designation  only,  to  do  the  acts  directed  by  the 
former  Monition     14  Moo.  P.C.   "  . 

B..  a  parishioner,  instituted  proceedings  against  the  incumbent  and  Church  or 
Chapel-wardens  of  St.  B.  for  removal  of  a  structure  of  stone  used  as  a  Com- 
munion table,  and  other  of  the  Church  ornaments :  upon  which  a  Monition 
-:ed  monishing  the  Church  or  Chapel-wardens  to  remove  such  structure 
of  stone,  together  with  the  cross  on  or  near  the  same,  and  to  provide  instead 
thereof  a  flat  moveable  table  of  wood  :  and  further  to  remove  aLy  cover  used  at 
the  ministration  of  the  Lord's  supper,  worked  or  embroidered  with  lace,  or 
otherwise  ornamented,  and  to  provide  a  fair  white  linen  cloth,  without  lace 
or  embroidery,  or  other  ornament,  to  cover  the  Communion  table  at  the  time 
of  the  ministration  of  the  Lords  supper,  and  further  to  cause  the  Ten  com- 
mandments to  be  set  up  on  or  against  the  east  side  of  the  Church,  in  com- 
pliance with  the  82nd  Canon.  The  stone  table  and  the  ornaments  were 
removed.  B.  afterwards  brought  in  an  Act  on  petition  to  enforce  the 
.ition,  alleging,  that  it  was  in  great  part  uncomplied  with:  first,  that  the 
metal  cross  had  been  placed  on  the  sill  of  the  great  eastern  window  of  the 
Church  above  the  Communion  table :  second,  that  the  table  which  had  been 
substituted  for  the  stone  altar  was  not  a  flat  table,  but  had  an  elevation,  or 
super  altar  :  third,  that  the  Ten  commandments  were  not  set  up  on  or  against 
the  east  end  of  the  Church  over  the  Communion  t  ble.  but  were  set  up  against 

*  Present:  The  Right  Rev.  and  Right  Hon.  the  Archbishop  of  York,  the  Right 
Hon.  Lord  Kingsdown.  the  Right  Hon.  the  Lord  Justice  Knight  Bruce,  the  Right  Hon. 
Sir  Edward  Ryan,  the  Right  Hon.  the  Lord  Justice  Turner,  and  the  Right  Hot     S 
John  Tavlor  Coleridge. 
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the  walls  on  each  side  of  the  chancel  screen.     In  the  answer  it  was  alleged, 

that  the  Monition  had  been  obeyed;  that  the  cross  I  with  the 

1       imunion  table:  that  the  table  was  rlat.  the  elevation  bein_  able 

ledge  of  wood  at  the  back  of  the  table,  on  which  the  candle-  ■   placed. 

and  lastly  on  account  of  the  structure  of  the  Church  the  C4  ould 

be  able  to  read  the  Commandments  if  thev  were  placed  over  the  Communion 

table     14  Moo.  P.C.  7-11]. 

Held,  that  the  Monition  had  Wen  substantially  complied  with. 

First,  as  the  metal  cross         -   a   legal  ornament   and   was  not    attached   to  the 

1     rnmunion  table  [14  Moo.  P.C    14]: 
S    ondly.  that  the  wooden  ledge  on  the  Communion  table  was  not  a  superstitious 

ornament,  or  contrary  to  law-    1 !  M  '  I      14].  and 

Thirdly,  that  the  placing  of  the  Ten  commandments  against  the  walls  on  each  side 
of  the  chancel  screen  was  from  the  structure  of  the  Church  a  substantial  com- 
pliance with  the  Monition,  and  was  not  an  evasion  thereof  [14  Moo.  P.C. 
15.  16]. 
B..  when  the  Monition  was  served,  was  a  parishioner,  but  at  the  time  he  moved 
for  the  enforcement  of  the  new  Monition  had  ceased  to  be  so.  In  the  circum- 
stances, and  bv  consent.  B.  was  permitted  to  be  heard  upon  the  petition  [14 
Moo.  P.C.   12 

This  was  a  motion  by  the  Respondent  to  amend  a  Monition  issued  pursuant  to  an 
ler  in  Coun-[2]-cil  made  upon  the  appeal.  "  Btal  v.  Liddell  and  others"  from  the 
Arches  Court  of  Canterbury  (reported  and  published  as  a  separate  report,  nom. 
•"  Westerton    against    Liddell    (Clerk),"    by    Edmund  F.  Moore.   Esq     Bvo.         357 
_:aan.  Brown,  and  ( 

The  facts  which  gave  rise  to  this  application  were  these :  — 

In  the  Consistorial  and  Episcopal  Court  of  London  the  proceedings,  promoted  by 
the  Respondent.  Beal.  were  in  the  nature  of  a  cause  or  business  of  nionjshing  the 
Hon.  and  Rev.  Robert  Liddell,  Clerk,  the  incumbent,  and  William  Parke  and  George 
Evans,  the  Chapel  wardens  of  the  Chapel  of  ease  of  Saint  Barnabas,  to  remove  the 
rood-screen  -eparating  the  chancel  from  the  nave  of  the  Chapel,  and  the  brazen  gates 
thereto,  and  the  cross  on  the  summit  of  the  screen,  as  well  as  the  stone  altar  or  high 
altar  which  had  been  set  up  in  the  chancel  of  the  Chapel,  and  the  altar  cloths  with 
which  the  same  was  covered,  together  with  the  cross  ornamented  with  precious  and 
stly  jewels,  elevated  upon  and  fixed  and  attached  to  the  centre  of  the  altar  or  high 
altar,  and  the  candlesticks  with  candles  therein  placed  upon  the  altar,  and  the 
credentia.  preparatory  altar  or  credence  table  of  marble  attached  to  the  side  of  the 
chancel,  and  to  substitute  or  cause  to  be  substituted  in  lieu  and  stead  thereof,  a 
decent  Communion  table  for  the  administration  of  the  Lord's  Supper,  with  a  decent 
covering  thereto,  and  to  set  up  on  the  east  end  of  the  Chapel,  the  Ten  commandments. 
On  the  21st  of  March,  1^57.  their  Lordships  reported  to  Her  Majesty,  as  their 
opinion,  that  the  principal  cause  ought  to  be  retained,  and  that  a  Monition  ought 
[3]      ■  ss  .cd  under  the  seal  of  Her  Majesty,   in  Ecclesiastical   and  Maritime 

William  Parke  and  George  Evans,  the  Church  or  Chapel-wardens 
of  the  Church  or  Chapel  of  ease  of  Saint  Barnabas,  to  remove  the  structure  of  stone 
s  a  Communion  table  in  the  Church  or  Chapel  of  Saint  Barnabas,  together  with 
the  cross  on  or  near  the  same,  and  to  provide  instead  thereof  a  flat  moveable  table 
of  wood,  to  remove  any  cover  used  at  the  time  of  the  administration  of  the  Lord's 
Supper,  worked  or  embroidered  with  lace,  or  otherwise  ornamented,  and  to  provide 
and  subsritute  a  fair  white  linen  clo:h.  withou*  lace  or  embroidery,  or  other  orna- 
ment, to  cover  the  Communion  table  at  the  time  of  the  ministration  of  the  Lord's 
Supper,  and  to  cause  the  Ten  commandments  to  fc?  set  up  on  or  against  the  east-end 
of  the  Church  or  Chapel  in  compliance  with  the  terms  of  the  Canon  in  that  case 
made  and  provided.     And.  on  the  same  day.  Her  Majesty  wi  .  by  and  with 

the  advice  of  Her  Privy  Council,  to  approve  of  such  report  and  what  was  therein 
ordered,  and  ordered  that  the  same  l>e  duly  and  punctually  observed,  complied  with. 
and  carried  into  execution. 

Accordingly,  on  the  9th  of  April.  1857,      Monition  issued  under  the  seal  of  Her 
Majesty   in   Ecclesiastical   and   Maritime  causes,   enjoining   and  commanding  Her 
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_  subjects,  being  literate  persons,  throughout  Her  United  Kingdom,  and  especi- 
ally Edward  Goodall.  Her  officer  lawfully  appointed,  to  nionish.  or  cause  to  be 
monished.  peremptorily  and  personally.  William  Parke  and  George  Evans,  the 
Church  or  Chapel-wardens  of  Saint  Barnabas,  to  remove  the  structure  of  stone  used 
as  a  Communion  table  in  the  said  Church  or  Chapel,  together  with  the  [4]  cross 
or  near  the  same,  and  to  provide  instead  thereof,  a  flat  moveable  table  of  wood  :  to 
iTe  any  cover  used  at  the  time  of  the  ministration  of  the  sacrament  of  the  Lord's 
Supper,  worked  or  embroidered  with  lace,  or  otherwise  ornamented,  and  to  provide 
and  substitute  a  fair  white  linen  cloth,  without  lace  or  embroidery,  or  other  orna- 
ment, to  cover  the  Communion  table  at  the  time  of  the  ministration  of  the  sacrament 
of  the  Lord's  Supper  :  and  to  cause  the  Ten  commandments  to  be  set  up  on  or  ag 
the  east -end  of  the  Church  or  Chapel,  in  compliance  with  the  Canon  in  that  case  made 
and  provided,  within  thirty  days  after  they  should  have  been  served  therewith, 
under  pain  of  the  law  and  contempt  thereof. 

This  Monition  was  served  on  Parke  and  Evans  in  May.  1^57. 

A  Monition  had  previously  been  issued  on  the  "27th  of  January.  1^55.  under  I 
f  the  Consistarial  and  Episcopal  Court  of  the  Bishop  of  London,  monishing  the 
_\nd  Rev.  Robert  Liddell.  the  incumbent,  and  Parkt  -      le  then  C: 

or  Chapel-warder.s  of  Saint  Barnabas  aforesaid,  to  appear  in  that  Court,  and  show 
cause  why  they  should  not  remove  the  various  objectionable  articles  before  specified. 
or  show  cause  why  the  same  should  not  be  removed  at  the  promotion  of  the  Respon- 
dent, and  an  appearance  was  entered  for  the  parties  monished. 

On  the  3rd  of  May.  1S55.  A.  Sutherland  Graeme  was  admitted  at  the  Archdeacon's 
visitation  for  Midlesex.  to  the  office  of  Chapel  warden  of  the  Church  or  Chapel  c  f 
Saint  Barnabas,  in  the  place  and  stead  of  Parke.  And.  on  the  1-tth  of  May. 
John  Thomas  Have-  -  \e  visitation  of  the  Archdeacon  of  Middlesex,  admitted  a 
Chapel  warden  of  the  [5]  Church  or  Chapel  of  Saint  Barnabas,  in  the  place  and  - 
of  Parke,  and  Hayes  was  in  office  with  Graeme  on  the  -1st  of  March.  1857.  when  the 
judgment  ctf  their  Lordships  was  delivered,  and  continued  with  him  in  office  until  the 
20th  of  May.  1858,  when  James  White  Morey  was  admitted  a  Chapel  warden  in  the 
place  and  stead  of  Grseme.  and  Hayes  and  Morey  were  at  the  time  of  this  application 
Chapel  wardc    5  of  Saint  B 

The  Respondent,  and  Edward  Hull  and  Robert  Si  _    two  inhabitant  house- 

holders of  the  District  chapelry  of  Saint  Paul.  Knightsbridge.  connected  with  rhc- 
Chapel  of  ^aint  Barnabas,  now  applied  upon  motion  that  the  Moniti 

amended  by  striking  out  the  names  of  Parke  and  Evans. 

Affidavits  a   verification  of  the  abo^  .ed. 

N  rtice  of  the  motion  was  served  on  the  Hon.  and  Rev.  Mr.  Liddell. 

Mr.  Stephens,  Q.C.,  in  support  of  the  motion. — The  Monition  is  directed  to 
Parke  and  Evans,  as  the  Chapel  wardens  of  Saint  Barnabas,  but  they  were  not.  in 
fact,  in  office  at  the  time  it  issued,  and  the  present  application,  therefore,  is  to  amend 
the  Monition  by  striking  out  their  names,  and  either  substituting  the  names  of  the 
present  Chapel  wardens  to  the  Monition,  which  has  hitherto  been  wholly  disregarded. 
The  application  is  founded  upon  two  grounds.  First,  Chapel  wardens,  like  Church 
wardens,  are  a  corporation  for  the  purpose  of  the  custody  of  the  church  furniture, 
ornaments,  and  moveable  chattels.     1  Kyd  I     rporations  .  Godol- 

phin's  Abr..  [6]  pp.  16*2.  lt>7.       Edit.  Lond.  1687.       Hadman  and  Rii  _  9  Case 

I  -  i  1  Lord  Raym.  138).     The  Monition  ought  not  to  have 

directed  to  the   Chapel  wardens'   nominatan.   but   to  the  Church   or   Chapel- 
wardens.     Kyd  '"  On  Corporatio-  -  255.     The  Mayor,  ei  •-.  Blamire 
-   E   -        -          A  writ  of  /                                                                   is  directed  to  the 
le.     Tidd's  Forms,  p.  '  -       -       Edit.),  but  that  does  not  determine  by 

the  death  of  the  Bishop.    -         -  binds  hi 

v.  A  Irish  Law  Keps.  Q.B.    160        T       i  ames  of  Parke  and 

Evans  for  the  purpose  of  the  Monition,  may.  therefore,  be  rejected  as  surph:-    _ 
as  they  were  added  as  a  mere  description  of  the  office  they  held.     Secondly.  If  the 
fce  been  directed  to  officers  as  individuals,  instead  of  in  their 
official  character,  this  Court  the  purpose  of  enforei: 

judgment        -       T>ihn  Coleridge:   Is  ther  Eculty  in  thi-  I  _ 

a  second  Monition,  if  the  first  is  upon  the  face  of  it  imperfect?] — In  Rajunderna 
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/.  ./  Sing  (1  Mi  L17,   126;  Bee  also  Tht  Mo 

j.  •  -       i/x,ny  v.  McGillivray,  13  Moi  n  s  P.C.  <  it  is  said  by 

BrouL'haiu.  delivering  the  judgment  of  their  Lordships,  that  by  the  Common  law  this 
Court  has  the  same  power  as  (  •  of  Record  and  Statute  have  to  rectify  mistakes 

that  have  crept  in  •        or  otherwise  in  its  ju<_ 

l»r.  Phillimore.  Q.C.,  appeared  for  the  Hon.  and  Rev.  Mr.  Liddell,  hut 
heard. 

The  Right  Hon.  Lord  Kingsdown. — Their  Lordships  consider  this  to  be  a  mere 
error  [7]  whi    .   has  crepl    into  the  Order  in  Council,  and  the  Monition  fou 
thereon,  and  that  they  have  power  to  correct  the  same  by  issuing  a  Monition  simply 
directed  to  Church  or  the  Chapel-wardens  of  Saint  Barnabas,  without  nienti' 

In  pursuance  of  this  opinion  and  judgment,  on  the  22nd  of  June.  I860,  a  new 
•on  was  is  _  tinst  the  Church  or  Chapel-wardens  of  the  Church  or  C 

of  ea--        S       '  Barnabas,  of  the  same  tenor  and  effect  as  the  Monition  issued  on  the 
f  March.  garded  the  mandatory  part  thereof,  excepting  that 

the  names  Parke  and  Evans  were  omitted  therefrom. 

This  amended  Monition  was  served  upon  Hayes  and  Money,  the  then  Church  or 
Chapel-wardens.  The  Respondent  was  at  that  time  a  parishioner,  and  resident  in 
the  chapelry  of  Saint  Barnabas. 

An  affidavit  by  Hayes  and  Money,  the  Church  or  Chapel-wardens,  was  after- 
wards brought  in.  which,  after  referring  to  the  Monition  served  upon  them,  stated  that 

rders  of  the  Court  contained  in  the  same  had  been  complied  with,  and  they 
prayed  that  they  might  be  discharged  with  costs  from  the  further  observance  of  the 
cause.     This  w    -  ted  to  by  the  Respondent  and  others,  and  was  an  act  on  Peti- 

brought  in  by  him  and  Hull  and  Starling,  two  of  the  inhabitants  of  Saint 
B        ibas.  to  enforce  the  Monition.     The  act  on  petition  aUeged.  that  the  Monition 

■  ill  in  part  uncomplied  with  in  the  following  particulars  : — First,  that  the  metal 

which  was  standing  on  the  Church  or  Chapel,  on  or  attached  to  the  super  altar, 
on  the  stone  altar,  which  formerly  stood  therein  prior  to  the  delivery  of  the  [8]  judg- 
ment of  the  Judicial  Committee  on  the  21st  of  March.  1857.  was  then  placed  on  the 
sill  of  the  <_'reat  eastern  window  of  the  Church  or  Chapel  of  ease  of  Saint  Barnabas, 
above  the  table  then  used  as  a  Communion  table,  in  the  Church  or  Chapel.  Second, 
that  the  table  which  had  been  substituted  in  the  Church  or  Chapel  for  the  stone  altar 
which  formerly  stood  therein  was  not  a  flat  table,  but  had  an  elevation  or  structure 
placed  thereon,  so  as  to  resemble  what  is  generally  known  and  described  as  a  super 
altar  in  Roman  Catholic  Churches  or  Chapels.     Third,  that  [9]  the  Ten  command- 

-  were  not  set  up  on  or  against  the  east  end  of  the  Church  or  Chapel,  or  over 

ble,  or  in  any  part  of  the  chancel :  but  were  set  up  on  or  against  the  walls  on  each 
side  of  the  chancel  screen,  but  outside  the  chancel  at  the  end  of  the  nave,  and  in  the 

of  the  Church  or  Chapel  of  Saint  Barnabas  :  and  that  they  were  not  written  or 
ted  on  or  against  the  wall,  but  on  two  long  pieces  of  cardboard,  attached  to  or 
hun:_r  on  the  walls  or  pillars. 

The  answer  on  behalf  of  the  Hon.  and  Rev.  Robert  Liddell  and  the  then  Chapel- 
wardens  to  this  act  on  petition,  denied  that  the  Monition  was  in  any  part  uncomplied 
with,  and  pleaded,  first,  that  the  metal  cross  which  was  on  the  27th  of  March.   1857 
standing  in  the  Church  or  Chapel  of  Saint  Barnabas  (attached  to  the  ledure  of  wood 
at  the  back  of  the  stone  altar,  which  then  stood  in  the  chancel  of  the  Church  or  Chapel) 
wa-  at  the  present  time  placed  on  the  sill  of  the  centre  compartment  of  the  ea-_ 
window  of  the  chancel  of  the  Church  or  Chapel  five  feet  ten  inches  above  the  surface 
of  the  Communion  table  standing  there,  and  wholly  disconnected  therewith.   Secondly, 
that  the  table  which  had  been  substituted  in  the  Church  or  Chapel  for  the  stone 
altar  which  formerly  stood  thereon  was  a  flat  moveable  table  of  wood  :  and  that  the 
elevation  or  structure  alleged  in  the  second  article  of  the  act  on  petition  as  placed 
thereon  was  simply  a  moveable  ledge  of  wood  placed  in  order  that  two  candle-' 
might  stand  thereon  at  the  back  of  the  table,  and  that  the  ledsre  was  always  raised 
'  up  before  the  celebration  of  the  Lord's  Supper,  in  order  that  the  decree  of  the  Court 
might  be  complied  with,  namely,  that  a  [10]  fine  linen  cloth  should  cover  the  Com- 

209 


XIV  MOORE.  U  LII>DELL  V.  BEAL  [i860] 

munion  table  at  the  time  of  the  ministration  of  the  Lord's  Supper,  and  that  the 
-  was  in  the  Church  or  Chapel  at  the  time  of  the  consecration  thereof,  and  then 
formed  one  of  the  ornaments  of  the  Church  or  Chapel.  Thirdly,  it  was  admitted 
that  the  Ten  commandments  were  not  set  over  the  Communion  table  standing  in  the 
Church  or  Chapel,  or  in  any  part  of  the  chancel,  as  pleaded  in  the  third  article  of  the 
act  on  petition,  but  it  w  -  lege  i  that  the  Ten  commandments  were  set  up  in  April, 
- "  '.  on  or  against  the  east  end  of  the  Church  or  Chapel,  namely,  one  portion  on  each 
pier  of  the  chancel  arch  where  the  people  might  st  see  and  read  the  same,  in 
compliance  with  the  Monition,  and  with  the  Canon  in  that  case  made  and  provided, 
and  that  they  still  remained  there.  That  the  people  would  not  be  able  to  read  the 
same  if  they  were  placed  over  the  Communion  table,  or  in  any  part  of  the  chancel 
of  the  Church  or  Chapel,  by  reason  of  the  structure  of  the  Church  or  Chapel.  That 
the  Ten  commandments  were  placed  on  tablets  made  of  cartridge  paper,  and  of  a 
temporary  character,  in  order  to  comply  with  the  first  Monition  within  thirty  days 
after  service  of  the  same,  and  with  no  intention  to  evade  the  same,  but  with  a  view 
of  having  them  permanentlv  fixed  in  the  place  most  agreeable  to  the  provisions  of  the 
•  -  I  Canon  when  the  necessary  funds  for  that  purpose  should  be  provided,  which  as 
ret  had  not  been,  as  no  Church  rate  had  ever  been  made  for  the  purposes  of  the 
Chapel :  and  lastly,  it  was  alleged  that  Beal.  Hull,  and  Starling,  did  not  form  a  part 
of  the  ordinary  congregation  of  the  Chapel. 

To  this  answer  it  was  replied,  that  though  it  was  [11]  admitted  that  the  super 
altar  placed  upon  the  Communion  table  might  be  raised  before  the  celebration  of  the 
Lords  Supper,  so  that  the  white  linen  cloth  which  was  used  for  the  celebration 
of  the  Lord's  Supper  might  be  placed  upon  the  table,  yet  it  expressly  alleged  that  the 
super  altar  was  alwavs  replaced  upon  the  table,  and  remained  so  placed  and  standing 
thereon  during  the  celebration  of  the  Lord's  Supper,  and  that  the  white  linen  eloth 
which  was  used  for  the  service  merely  covered  the  top  of  the  table,  no  portion  thereof 
hanging  or  falling  over  the  front  or  sides  of  the  table :  and  that  during  the  cele- 
bration of  the  Lord's  Supper  a  small  white  napkin  was  placed  in  the  centre  of  the 
table,  whereon  the  sacramental  vessels  were  placed,  a  portion  whereof  hung  over  the 
front  of  the  table,  and  that  the  super  altar  was  not.  as  untruly  alleged,  a  mere  ledge. 
but  was  an  elevated  structure  or  erection,  of  about  a  foot  in  height,  placed  on  the 
table  so  as  to  resemble  what  is  generally  known  as  a  super  altar  in  Roman  Catholic 
Churches  or  Chapels.  That  the  Ten  commandments  could  be  easily  seen  and  read 
br  the  people  if  thev  were  set  up  in  legible  characters  on  the  chancel  wall  at  the  east 
end  of  the  Church  or  Chapel  over  or  at  the  sides  of  the  Communion  table  in  the  places 
made  in  the  chancel  wall,  and  adapted  to  that  purpose,  where  they  were  directed  to 
lie  set  up  bv  the  Monition :  and  lastly  that  the  mediaeval  characters  in  which  the 
Commandments  were  written  were  positively  unreadable  by  the  great  majority  of  the 
people.     The  rejoinder  denied  this  latter  allegation. 

Affidavits  were  filed  on  both  sides  in  proof  of  the  above  allegations. 

Mr.  Beal  now  appeared  in  person,  in  support  of  the  Petition  (June  14.  1S61  *). 

Dr.  Phillimore.  Q.C..  and  Dr.  Tristram,  for  the  Incumbent  and  Church  ward 
took  an  objection  which  they  did  not  press,  to  Beal  being  heard,  as  he  had  ceased 
to  be  a  parishioner  or  inhabitant  within  the  district  of  Saint  Barnabas,  and  there- 
fore, had  no  locus  standi  in  an  Ecclesiastical  Court. 

-dips  intimated  their  opinion  that  the  objection  in  general  law  and 
practice  was  correct,  and  that  it  was  only  in  the  particular  circumstances  of  the 
and  having  regard  to  the  waiver  of  the  objection  by  the  incumbent  and  Church- 
wardens, that  Beal  would  be  allowed  to  proceed,  but  that  the  permission  granted  him 
was  not  to  be  considered  a  precedent. 

The  petition  was  then  argued  upon  the  merits 

'don  the  question  as  to  the  legality  of  the  position  in  which  the  Ten  command- 
ments were  pla  ^:!nd  Canon  was  referred  to  :  and.  as  to  the  moveable  wooden 
or  super  altar  upon  the  Communion  table,  Faulkner  v. 
•    |  was  cited. 

*  Present:   The  Rigl  I   Hon.  Lord  Kingsdown.  the  Right  Hon.  the  Lord  Justice 
_dt  Bruc' .  •    11   :      S       Edward  Ryan,  and  the  Right  Hon.  the  Lord 

Turner. 
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The  Lord  Justice  Knight  Bruce. — Tin-  quest  ion  before  their  Lordships  is,  ■•■ 
the  Minister,  or   incumbent,   and  the  Church-wardens  >>r   Chapel-wardens  of  the 
Church  or  Chapel  of  Saint  Barnabas,  in  th    Diocese  of  London,  have  complied  with 
a  Monition  issued  in  the  course  of  last  year,  in  [13]  consequence  of  a  decision  of  the 
Privy  Council  in  a  former  year,  by  which  they  were  din  cted     to  r<  e  structrre 

of  stone  used  as  a  Communion  table  in  the  said  Church  or  Chapel,  together  with  the 
•  on  or  near  to  the  same,  and  to  provide  instead  thereof  a  flat  moveable  table 
Of  wood  :  to  remove  any  rover  used  at  the  time  of  the  ministration  of  the  -■'  lament 
of  the  Lord's  Supper,  worked  or  embroidered  with  lace,  or  otherwise  Ornamented, 
and  to  provide  and  substitute  a  fair  white  linen  cloth  without  lace  or  embroidery 
or  other  ornament  to  cover  the  Communion  table  at  the  time  of  the  ministration 
of  the  Lord's  Supper  ;  and  to  cause  thi    I  imandmei  set  up  on  i 

the  east-end  of  the  said  Church  or  Chapel  in  compliance  with  the  Canoi  in  that 
case  made  and  provided,  within  thirty  days  after  they  shall  have  been  served  here- 
with.'' 

It  has  been  alleged  by  Mr.  Beal  (not  now  a  resident  in  the  parish  or  Chapelry  : 
but  formerly  so,  and  at  one  time,  at  least,  a  party  to  these  proceedings)  in  a  very 
temperate  argument  i^uch  as  he  promised  at  the  outset  i.  and  a  very  sensible  one. 
that  these  requisitions  have  not  been  complied  with:  at  least,  that  some  of  them 
have  not  :  because,  as  to  some  of  the  requisitions,  there  is  not  any  complaint  or 
question. 

The  first  is  the  direction  "  to  remove  the  structure  of  stone  used  as  a  Communion 
table  in  the  said  Church  or  Chapel."  That  has  been  done:  there  can  be  no  doubt 
that  that  has  been  obeyed.  But  the  Monition  goes  on,  "  together  with  the  cross  on  or 
near  the  same." 

Now.  there  was  formerly  a  cross  which  stood  upon  the  stone  table,  and  was.  in  a 
sense  at  least,  affixed  to  [14]  it  ;  which  was  objected  to,  and,  as  it  appears,  properly 
objected  to.  The  stone  table  has  been  altogether  removed,  and  with  it  the  cross; 
but  the  cross  has  been  placed  in  another  part  of  the  Church  or  Chapel,  not  in  any 
sense  upon  the  table  which  has  been  substituted  for  the  stone  table,  nor  in  any 
sense  in  communication,  or  contact,  or  connection  with  it.  It  remains  in  the 
Church  as  an  ornament  of  the  Church,  and  their  Lordships  think  (if  the  word  may 
respectfully  be  applied  to  such  a  subject)  not  an  unusual  or  improper  ornament  : 
in  no  sense  remaining  there  so  as  to  disobey  or  conflict  with  the  order  contained 
\n   this   Monition. 

Their  Lordships,  therefore,  think  that  that  part  of  the  Monition  which  directs  the 
structure  of  stone  to  be  removed,  together  with  the  cross  on  or  near  the  same,  has 
been  obeyed. 

It  then  directs  that  there  shall  be  provided  "  instead  thereof  a  flat  moveable 
table  of  wood."  That  has  been  done.  It  is  stated,  however,  with  truth,  that  upon 
this  table  there  is  placed,  and  in  general  stands,  a  moveable  ledge  of  wood  for  the 
purpose  of  holding  candlesticks  and  vessels  :  at  least  that  is  the  purpose  for  which 
it  is  used.  It  is,  as  I  have  said,  not  fixed  to  the  table.  If  remaining  there  when  the 
cloth  is  to  be  placed  upon  the  table  for  the  purpose  of  the  administration  of  the 
Lord's  Supper,  as  it  would  interfere  with  that,  it  is  accordingly  removed,  and  the 
cloth  is  placed  upon  the  table,  and  then  the  ledge  replaced. 

It  is  not  shown,  and  their  Lordships'  think  it  ought  not  to  be  inferred,  that  there 
is  anything  superstitious  (if  the  term  may  be  used)  or  anvthing  improper  in  the 
addition  of  that  ledge.  But.  even  if  there  were,  their  [15]  Lordships  are  not 
satisfied  that  it  is  within  the  terms  of  this  Monitio  or  that  the  Monition  in  any 
sense  or  respect  extends  to  it. 

But.  in  whatever  way  that  matter  be  taken,  their  Lordships  think  that  neither 
disobedience  nor  offence  is  established  with  regard  to  that  moveable  led. 

They  are  then  directed  "  to  remove  any  cover  used  at  the  time  of  the  ministration 
of  the  sacrament  of  the  Lord's  Supper,  worked  or  embroidered  with  lace  or  otherwise 
ornament  -d.  and  to  provide  and  substitute  a  fair  white  linen  cloth  without  lace  or 
embroidery,  or  other  ornament,  to  cover  the  Communion  table  at  the  time  of  the 
ministration  of  the  Lord's  Supper." 

That  has  been  done,  because,  as  has  already  been  said,  though  the  ledge 
would  interfere  with  the  covering  of  the  table  completely  if  the  ledge  remained, 
the  removing  of  the  ledge  for  the  purpose  prevents  any  such  difficulty  or  objection. 
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They  are  ted  "  to  cause  the  Ten  comma  •  -  •  up 

on  o:  -  :  in  compliance  with 

Canon  in  that  c-ase  made  and  provided."" 

le  of  that  part  o:  rice  must,  of  course,  be  taken  toget  and 

we  refer  to  the  Canon  upon  the  subject  (whi         -  -  -     I  Canon  mem. 

during  the  argunie:.-  .      •   find  it  is  thus  ---  I  :    "  That  the  Ten  command: 

•   :  up  upoi-  -  ■  end  of  every  Church  and  Chapel,  where  the  people  niay 

and  read  the  same." 

Now,  it   appears  upoi  1  ..eir  Lordships  are  satisfied  that,  if 

e  manner  contended  for.  from  the  nature  of  the 

-ing  in  the  bc  reen,  [16]  which  has  not  been  directed  to  be  removed, 

the  people  assembled  could  not  s  .  i  the  Ten  commandments  so  set  up  :  and 

their  Lords  of  opinion,  from  t.  :  :>nmiand- 

:.rly  aceordin_  Canoi      s  the  nature  of  the 

will  permit  ^ence.  nor  irregul 

■  to  that  circurj  •  and.  as  - 

a  fa-c  simile  of  the  writing 

_      en  laid  before  us.  their  Lordships  are  of  opinion  th:.  -rbstantial 

difficulty  in  the  way  of  read     _  ave  been  used  :  the  letters  (which 

:.ot  uncommo:.  >e  deciphered  and  understood  by  any  one 

capable  o:  _  rdinary  writing  ting        ich  in  ordinary  cases  is  used. 

•ir  Lordships  are  of  opinio:  at  no  disobedience,  no  impropr. 

is  been  established  :  and  that  the  present  application,  therefore. 
•  -.-rly.  anc 

Lore-       -  ■    ■     _   .e  any  direction  as  to  c   -  - 

Me^  .  ECCLESIASTICAL  LAW:  XVI.  Difob  Sebvice;  3.  Beredo*. 

XXII.  Chtechwak:  .  Position.    S.C.  3.  L.T.  218;  -  W.R  569. 

•  :      v»  promoter,  see  Elphinstotus  v.  Purchat,        "       L.R.  3 

P.C.  "-'56.  7  Moo.  P.C.  (X.S  •■  shioner,  see  Fogg  v.  hte, 

-  ~   -4.  L.R.  4  Ad.  and  E.  131  I),  P.  95  ; 

orna     ents  of  i  -  v  *66,   36  L.J.   Ec.   1; 

•    •  and  E.  121  183 

L.R.  4  Ad.  and  1  "  •" "   "   .  1  P.D.  129.  .-.73  :  In 

A  1901),  P.  3    _ 


[17]   ON   APPEAL   FROM   THE   SUPREME   COURT   OF   CITTL   JUSTICE   OF 

BRITISH   GUIANA. 

JAMES   STUART,  ALEXANDER  MACRAE,  and  THOMAS  HENRY   MACKEY.— 
AUGUSTA   SOPHIA   NORTON,— Respondt  a  *  \)  .       1S60]. 

A:,   executrix  and  devisee  in  tru>_  /.and.  in  whom,  with  i" 

eir  ■  ... 

of  igh  appointed  by  the  \ 

-      -    ■    ■  and   surroiration."  may, 

nor  _    by  the  1!  '.ony.  ap: 

an  attorney  to  act  there  ialf  in  I  I   discretion  :  as  well  as 

-  connected  with  the  trusts 
;"'.     T.a:  a  trustee  I  .land,  appointed  under  an  English  Will, 

.  iscretion 
connected  with  a  trust  Englis  Moo. 

PC 

*  Present:-  .jsford.  :  Hon.  The  Lord  Justice 

Knight  Ii  _  it  Hon.  Sir  Edward  Ryan,  and  the  Right  Hon.  The  Lord 

.ner. 
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This  was  an  appeal  from  a  final  sentenci  of  the  Supreme  Court  of  Civil  Jusl 
of  British  Guiana,  pronounced   in  a  suit   brought   by  thi    Respondent    against   the 
Appellants,  for  the  purpose  of  procuring  herself,  in  her  quality  as  joint  and  se 
executrix  and  devisee  in  trust  under  the  Will  of  .lames  Ihll  Albouy,  by  her  attorney, 
Edmund  Field,  to  be  placed  with  the  Appellant-,  the  ether  executors  and  d< 
in  trust  utiiler  the  Will,  in  the  possession,  administration  and  management  "t  the 
estate,  property  ami  effects  of  the  Testator  in  the  Colony. 

[18]  The  Respondent.  Augusta  Sophia  Norton,  was  the  widow  of  the  Testator, 
to  whom  she  was  married  in  1827,  he  then  being  a  widower,  having  an  only  child 
bv  a  former  marriage,  James  Benjamin  Hill  Albouy.  Previous  to  his  second  mar- 
riage, the  Testator  executed  as  act  of  Verweegmg  (a)  in  favour  of  his  son.  then  a 
minor,  whereby  he  bound  himself  to  pay  to  his  son.  on  his  completing  his  twenty- 
fifth  year,  or  on  his  marriage,  the  sum  of  £1  1,850,  payable  in  three  equal  annual 

instalments;  and  for  securing  the  due  performance  thereof,  the  Testator  bound, 
with  full  right  of  legal  mortgage,  all  his  property,  moveable  and  immoveable, 
wherever  situated. 

The  Testator,  after  residing  for  some  years  in  the  Colony  with  his  wife  and  son, 
removed  with  them  to  England,  where  he  acquired  an  English  domicile,  which 
continued  until  his  death  there,  without  other  issue,  in  September,  1851.  By  his 
Will,  made  in  England,  and  dated  the  1  1th  of  May.  1851,  after  making  some 
pecuniary  bequests,  and  charging  his  real  estate  and  property  in  Demerary  with  the 
payment  of  certain  annuities  to  his  wife  (the  Respondent),  he  gave,  devised,  and 
bequeathed  unto  his  wife  and  his  son,  and  unto  the  Appellants,  his  plantations  called 
'La  Penitence  "  and  "  Leliendaal."  [19]  in  Demerary,  and  all  other  his  lands,  houses, 
and  real  estate  in  that  Colony,  and  all  his  property,  estate,  and  effects  there,  to 
hold  the  same  unto  his  wife  and  son  and  the  Appellants,  and  the  survivors  or  sur- 
vivor  of  them,  his  heirs,  executors,  or  administrators,  according  to  the  nature  and 
quality  of  the  same,  upon  trust  to  pay  and  discharge  all  moneys  due  to  his  son.  in 
respect  of  his  preferent  claim  for  his  maternal  portion,  after  certain  deductions  ; 
and  after  payment  of  the  Testator's  debts  in  the  Colony,  upon  trust  to  pay  to  his  son 
one  half  of  the  clear  profits  and  produce  of  the  Testator's  estates  and  property  in 
the  Colony,  for  his  own  use  and  benefit,  and  upon  further  trust  to  remit  the  other 
half  of  such  clear  profits  and  produce  to  the  Testator's  executors  in  England  until 
thev  should  have  received  money  sufficient  to  purchase  £3333  6s.  8d.  3  per  cent, 
consols,  and  as  soon  as  his  son's  preferent  jelaim  should  be  satisfied,  and  all  the 
Testator's  debts  in  the  Colony  should  be  paid,  and  the  sum  of  £3333  6s.  Sd.  3  per 
eent.  consols  should  be  purchased  ;  upon  trust  to  convey,  assign,  and  transfer  all 
his  plantations,  land,  houses,  property,  and  effects,  in  the  Colony  or  elsewhere,  to 
his  son.  his  heirs,  executors,  and  administrators,  according  to  the  nature  thereof, 
for  his  and  their  own  use  and  benefit,  subject  only  to  the  payment  of  the  annuity 
to  the  Respondent.  The  Will  then  proceeded  as  follows:  "But.  if  my  son  shall 
depart  this  life  in  my  lifetime  without  issue,  but  leaving  a  widow-  him  surviving, 
it  shall  be  lawful  for  him,  by  his  last  "Will  and  Testament  in  writing,  to  grant  and 
appoint  unto  such  widow,  during  her  life,  or  widowhood,  as  he  shall  think  fit.  any 
part  not  [20]  exceeding  two-thirds  of  the  clear  profits  and  produce  of  niv  trust 
estates,  and  the  residue  thereof  shall  be  paid  to  my  wife,  for  and  during  her  natural 
life,  for  her  own  use  and  benefit  :  but,  if  my  son  shall  so  depart  this  life  without  mak- 
ing  any  such  appointment,  and  leaving  neither  lawful  issue  nor  widow,  then  upon 
trust  to  pay  the  whole  of  the  clear  profits  and  produce  of  my  estates  unto  my  wife, 
Augusta  Sophia  Albouy,  for  and  during  the  term  of  her  natural  life,  for  her  own 
use  and  benefit  ;  and  after  her  decease  upon  trust  to  convey,  assign,  and  transfer 

(a)  By  the  Roman  Dutch  Law,  when  a  surviving  parent  is  about  to  enter  upon  a 
second  marriage,  he  is  required  to  furnish  to  the  children  by  the  first  marriage,  as 
a  preliminary  step,  an  inventory  of  their  rights  in  the  property  of  the  deceased 
parent.  For  this  purpose,  the  surviving  parent,  with  the  next  of  kin  to  the  children, 
as  guardians  thereto  chosen,  makes  an  Act  whereby  the  amount  of  this  property  is 
ascertained  and  declared,  which  is  called  vertigling  or  verureegvng.  See  1  Burge's 
.Comms.  on  Col.  and  For.  Law.  p.  331.  Van  Der  Keesel,  Select.  Thes..  pp.  1  )•' 
3.4. 
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all  tlie  said  u  •        -  such  of  my  own  relations  as  she.  mv  wife,  shall,  by 

Will  and  Testament  in  writing,  direct  or  appoint.     And.  I  nominate,  eon- 
d  appoint  bit  wife  and  son.  and  also  James  Stuart.  Alexander  Mac  Rae, 
and  Thomas  Henry  Maekey,  executors  of  this  my  Will,  in  the  Colony  of  Deme: 
jointly  and  each  of  -     arately.  without  the  powers  of  assumption,  substitution 

and  surrogation,  to  them  and  each  of  them,  until  the  final  close  of  my  estate,  and 
the  further  to  them  or  any  one  of  them  to  transport  and  give  titles  to  any  purchase  of 
any  real  property  belonging  to  my  estate  when  sold,  including  that  part  oi 
plantation  '  La  Penitence  "  laid  out  in  lets,  and  known  as  Albouy's  Town,  but  no 
part  of  that  estate.     The  commission  to  be  charged  by  my  executors  I  limit  to 
ounds  per  cent.     I  nominate,  constitute,  and  appoint  my  dear  wife.  Augusta 
:a  Albouy,  and  my  -  es  Benjamin  Hill  Albouy,  joint  executors  of  this 

Will  i   Britain:  and.  after  payn.  y  just  debts,  funeral  and  t 

mentary  expenses,  and  legacies  in  Great  Britain.  [21]  1  will  and  direct  my  executors, 
by  and  out  of  the  first  moneys  which  shall  come  to  their  hands  in  this  country,  or 
from  my  executors  in  Demarary.  to  purchase  the  sum  of  £3333  6s  Sd. 
three  per  validated  annuities,  and  to  stand  possessed  thereof  upon  trust  to 

provide  for  and  p.v  oj    £100,  hereinbefore  given  to  my  wife:  and  when 

and  as  s  -  arable,  upon  I      -       -  soon  as  non 

shall  have  reh  stai  :ts  from  his  afore-  rent  claim,  but  not 

otherwise,  to  assign  and  transfer  the  said  sum  of  £3333  -       -hree  per  cent. 

consolidated  annuities  unto  my  son.  James  Benjamin  Hill  Albouy.  for  his  own  use 
and  St,  to  whom  I  give  and  bequeath  the  same.     And.  in  ease  James  Benjamin 

Hill  Albouy  shall  depart  this  life  in  my  lifetime,  without  issue,  then  I  direct  that  the 
trust  -     ill  fall  into  and  become  part  of  the  residue  of  my  estate." 

Probate  of  this  Will        -   .  _  I    art  of  Canterbury  to 

the  Testator's  the  Bespondent.  and  to  his  son.  and  an  exemplification  thereof 

ember.  1851.  recorded  in  the  Registrar's  office  of  the  counties  of  Demerary 
and  Essequebo  in  the  Colony.  The  Appellants  accepted  the  appointment  of  executors 
-red  upon  them  by  the  WilL  and  in  that  quality  took  -  -  n  of  the  estate 
and  effects  of  the  Testator  in  the  Colony,  and  took  the  usual  proceedings  for  calling 
up  the  creditors  of  the  Testator,  according  to  the  practice  in  the  Colony.  The  Re- 
spondent and  -  -  •  ther  of  whom  ever  returned  to  the  Colony  after 
the  death  of  the  Testator)  having  previously  by  [22]  power  of  attorney  authorized 
the  Appellants  to  represent  them  in  that  matter. 

of  October.  1852.  the  Respondent  was  married  to  her  present  husband, 
f  >n. 

-  -    •  as   Benjamin   Hill   Albouy.   married,  on  the   28th   of 

October.  1852.  and  died  on  the  5th  of  November  following,  without  issue,  intestate. 

In   1854,  the  Respondent  and  her  husband,  Th         -    N     ton.  caused  an  action 

to  be  brousrht  in  their  own  right  in  the  Supreme  Court  against  the  present  Appel- 

-  of  the  Will  of  James  Hill  Albouy.  in  which  they  claimed,  an. 
other  things,  to  be  entitled  for  the  life  of  the  Respondent  to  the  whole  of  the  clear 
profits  and  produce  of  the  estal  I  effects  of  her  former  husband,  from 

me  of  th<  his  -  th  power  I  -pondent  to  appoint  the  pro- 

perty -       les  c-nd   after  her  death  to   such  of  thr  n   relatives   as  she 

should  by  her  Will  direct,  praying  that  the  Appellants  as  the  joint  and  several 
executors  in  the  Colony  of  the  Will  of  the  Testator  might  be  condemned  to  render 
to  th  -  properr  I ' olony  of  the  Testator  at  the  time 

of    his     death,     as    the     same    was    taken         ssession     of    by    the     Appellants 
executors,     and     also     of     the     administration     thereof,     and     of     the 
-    therewith   of  :roni   that    time   to   the   date   of   the 

dear  that  date  to  the  time  of  the  delivery  of  such 

as  defended  by  the  Appellants.    The  judgment  of  the  Court 
•    with  the  claim  and  demand  of  the  Appellai 
[23]  same  parties  _  ther  action  in  the  Colony 

which  they  claimed  to  _■  the  life  of  the 

s  were  then  ii. 
int  and  several  exeeut 
i  -  Hill  Albouy.     This  claim  was  rejected  by  the  Court" 

on  the  srround  that  the  Respondent  »  -.ititled  to  exclusiv ,,n. 
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It   appeared  that    si'  tor's   death,  thi    Respondent   lia>l    resided   in 

England,  and  she  and  her  present  husband  had  repeatedly  applied  to  the  Appellants, 

who  resided  in  the  Colony,  to  allow  her  to  join  with  them  in  the  management  i 
estates  there.  This,  however,  they  refused  to  permit  :  consequently  on  the  30th 
of  July.  1857,  the  Respondent,  in  her  quality  of  executrix  and  devisee  in  trust  under 
the  Will  of  the  Testator,  .lames  Hill  Albouy,  by  deed,  executed  in  England,  ap- 
pointed Edmund  Field,  of  Demarary,  to  be  her  attorney,  generally  and  specially, 
present  her  in  all  her  rights  and  actions  in  I  I  ay,  in  respect  of  all  the 
matters.    business   affairs,    property,  nd    things   appertainii  s 

aging  to  or  wherein  James  Hill  Albouy,  or  his  estate  then  was  or 
thereafter  should  or  might  be  interested  •  r  concerned  in  the  Colony:  giving  also  to 
her  attorney  full  power,  in  his  name  and  qualities  aforesaid,  or  otherwise,  in  any 
other  legal  manner,  to  seize  and  take  possession  of  all  the  real  and  personal 
which  then  or  thereafter  should  belong  or  appertain  to  the  estate  of  James  Hill 
Albouy,  or  to  her.  the  Respondent,  in  her  aforesaid  quality,  or  otherwise  [24]  and 
to  take  charge  of.  administer,  cultivate,  and  direct  the  same:  and  to  appoint  and 
dismiss  any  of  the  managers,  overseers,  clerks,  and  other  officers  •. :  i  servants  in 
and  about  such  estates  and  premises:  to  receive  all  monies  due  to  James  Hill  Albouy 
or  to  his  estate,  or  to  her.  the  Respondent,  in  her  aforesaid  quality,  or  otherwise; 
and.  if  needful,  to  compound,  compromise,  arbitrate,  conclude,  and  agree  to  all 
matters,  differ-  1  disputes:  to  give  receipts,  releases,  and  disci  t.d.  if 

need  be.  to  commence  any  suits,  and  to  appear  in  any  Court  of  Judicature  to  defend 
all  matters  touching  tlie  premises;  moreover,  for  her.  the  Respondent,  in  her  afore- 
said qualities,  from  time  to  time  to  sell,  assign,  transfer,  convey,  and  make  over  to 
any  persons  who  should  become  entitled  thereto,  by  purchase  or  otherwise,  all  the 
right,  title,  interest,  etc..  of  James  Hill  Albouy,  in  and  to  any  of  the  real  or  personal 
estate  belonging  to  James  Hill  Albouy  or  to  her  the  Respondent,  as  such  executrix 
and  devisee  in  trust  or  otherwise  :  and  to  enter  into  any  contracts  for  the  sale  of 
any  such  plantations  or  estates,  etc.,  on  such  terms,  stipulations,  and  conditions 
as  to  such  attorney  might  appear  expedient  and  necessary  for  the  interest  and  ad- 
vantage of  the  estate  of  James  Hill  Albouy  :"  and  thereupon  to  receive  the  purchase- 
money,  and  to  give  receipts  and  discharges  for  the  same,  and  to  take  any  mortg;  _ 
or  other  security  which  might  lie  granted  to  the  Respondent  by  way  of  securitv  for 
the  purchase-money  :  and  irenerally  for  effectuating  the  premises  to  do  all  such 
other  acts  as  should  be  deemed  expedient  or  necessary,  agreeably  to  the  customs  and 
laws  of  the  Colony,  in  as  ample  a  manner  as  she  the  Re-[25]-spondent  could  or 
ought  to  do  if  personally  present  :  and  although  a  more  ample  or  special  power 
should  be  required,  holding  the  same  as  and  for  therein  inserted,  all  with  the  power 
of  assumption,  substitution,  surrogation,  and  revocation. 

In  July.  1858.  the  suit  out  of  which  the  present  appeal  arose  was  commenced 
by  Field,  as  the  attorney  of  the  Respondent,  in  her  quality  of  joint  and  several 
executrix  and  devisee  in  trust  under  the  Will  of  James  Albouy.  against  the  Appel- 
lants. 

In  the  claim  and  demand  of  the  Respondent,  the  above-mentioned  facts  were 
averred  and  recited,  and  the  claim  concluded  with  a  demand  that  by  sentence  of 
the  Court  the  Respondent,  in  her  quality  as  joint  and  several  executrix  and  d. 
in  trust  appointed  by  the  Will  of  James  Hill  Albouy,  by  her  duly  constituted  attornev 
in  that  behalf,  might  lie  immitted  and  placed  jointly  and  severally  with  the  Defend- 
in  their  quality  as  the  remaining  joint  and  several  executors  and  as  the  re- 
maining devisees  in  trust  appointed  by  the  Will,   in  the  possession  of  the  estate, 
rty.  and  effects  in  the  Colony,  of  James  Hill  Albouy,  and  that  the  Respondent 
in  her  qualities  aforesaid  might  be  entitled  by  herself,  or  by  her  duly  authorized 
in  that  behalf,  to  the  administration  in  the  Colony,  jointly  and  severally  with 
the  Apt. -Hants  in  their  qualities  aforesaid,  of  the  estate,  property,  and  effects,  with 
■  condemnation  of  the  Appellants  in  the  costs  of  suit.      The    Appellants,    in    their 
conclusion  of  exceptions  and  answer,  denied  the  validity  of  the  power  of  attornev. 
and  averred  that  the  power  did  not   authorize  the  institution  of  the  proceedings. 
They,      therefore,      proposed      the      excep-[26]-tion      of      non-qualification  :      and 
they     further      averred,     that      it      was     not      competent     to      the      Respondent 
to     institute     the     suit     in     manner     and     form     as     she     had     instituted     the 
same.        They     averred     also,     that     the     property     in     the     Colonv     belf 
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to  the  estate  of  James  Hill  Albouy  was  all  immoveable  property,  and  that  the  Re- 
dent  never  to  that  time  had  acted  or  attempted  or  pretended  to  act  as  executrii 
and  devisee  in  trust,  as  she  then  claimed  to  act.  and  that  she  had  in  fact  no  right 
act  or  to  claim  to  act.  but  that  the  Appellants  alone  had  always  to  that  time 
acted  as  executors  and  devisees  in  trust,  without  any  let.  hindrance,  or  interference 
whatsoever  by  or  on  the  part  of  the  Respondent.  They  then  set  out  the  claims  and 
demands  and  the  sentences  of  the  Supreme  Court  in  the  two  suits  instituted  against 
the  Appellants  in  the  years  1855  and  lfoT.  respectively,  and  averred  that  the  last- 
mentioned  sentences  remained  in  full  force.  They  proposed  the  innominate  excep- 
tion of  an  absolution  of  the  instance,  and  further  declared  to  reject  the  claim  and 
demand,  with  cost-. 

The  Respondent,  in  her  conclusion  of  answer  in  exceptions  and  replique, 
answering  to  the  exception  of  non-qualification,  denied  the  truth  and  sufficiency 
in  law  of  the  denials,  averments,  matters,  and  things  therein  pleaded.  And.  answer- 
ing to  the  innominate  exception  of  an  absolution  of  the  instance  (taking  in  her 
favour  the  admissions  therein,  denied  the  sufficiency  in  law  of  the  remaining 
matters  by  the  Appellants  pleaded  in  support  thereof,  and  also  denied  the  truth  of 
the  same,  except  the  fact  of  the  sentences  therein  set  forth  having  been  pronounced 
and  being  in  force.  And.  on  the  main  question,  the  Respondent  [27]  desired  to  take 
in  her  favour  the  admissions  of  the  Appellants,  and  denied  the  sufficiency  in  law 
of  the  remaining  matters  pleaded  therein,  and  also  denied  the  truth  of  all  the 
matters,  except  the  fact  of  the  sentences  having  been  pronounced  and  being  in  force : 
upon  which,  issues  in  law  and  fact  were  joined. 

On  the  trial  of  the  cause  before  the  Supreme  Court,  consisting  of  the  Chief 
Justice  Arindell.  and  the  Puisne  Judges.  Beete  and  Alexander,  in  December.  1j53, 
Thomas  Henry  Mackey.  one  of  the  Appellants,  gave  evidence  to  the  effect,  that  the 
Respondent,  before  her  marriage  with  Mr.  Norton,  never  interfered  with  the  pro- 
perty of  the  late  James  Hill  Albouy  in  the  Colony,  or  with  the  executors  in  any 
way.  and  that  no  use  was  ever  made  of  her  name,  except  in  the  citation  of  credi 
And.  it  was  contended  on  the  part  of  the  Appellants,  first,  that  under  the  existing 
state  of  circumstances  the  Respondent  was  not  entitled  to  act  under  the  Will  in  the 
administration  of  the  Testator's  estate  in  the  Colony  :  and  secondly,  that  even  if  she 
was  so  entitled,  she  could  not  substitute  an  attorney  to  act  for  her  in  such  admini>t ra- 
tion. The  Court  on  the  15th  of  December.  1858,  pronounced  sentence  in  favour  of  the 
Respondent,  in  accordance  with  the  claim  and  demand.  The  reasons  of  the  Ju  _  - 
for  this  sentence  as  transmitted  to  England  were  as  follows: — "In  this  case  the 
only  questions  are.  first,  whether  an  executrix  residing  out  of  the  Colony  can  appoint 
an  attorney  to  act  for  her  in  this  Colony:  secondly,  whether  there  is  anythiii'j  in 
the  Will  of  James  Hill  Albouy  produced  in  these  proceedings  derogatory  of 
right.  With  respect  to  [28]  the  tirst  question,  the  Court  knows  of  no  law  which 
prohibits  an  executor  from  appointing  an  agent  or  attorney  to  act  for  him.  The 
invariable  practice  for  upwards  of  thirty-five  years  within  the  knowledge  of  this 
Court  has  been  for  the  Court  to  recognise  and  respect  such  appointments.  The 
Counsel  for  the  Defendants  stated  in  his  pleading  that  he  did  not  dispute  such  right 
in  Lreneral.  A  petition,  dated  the  19th  of  December,  1831.  has  been  filed,  whereby 
it  appears  that  James  Stuart.  Alexander  MacRae.  Thomas  Henry  Mackey,  Augusta 
Sophia  Albouy,  and  James  Benjamin  Hill  Albouy.  in  quality  as  executors  jointly, 
and  each  of  them  separately,  to  the  last  Will  and  Testament  of  James  Hill  Albouy, 
deceased,  the  said  Augusta  Sophia  Albouy  and  James  Benjamin  Hill  Allxmy  appear- 
ing therein  by  their  dulv  constituted  attornies.  James  Stuart.  Alexander  MacRae, 
and  Thomas  Henrv  Mackev.  petitioned  the  Chief  Justice  for  leave  to  call  up  by 
edictal  citation,  the  creditors  of  James  Hill  Albouy.  deceased,  and  that  such  petition 
being  granted  it  appears  by  edictal  citation  filed,  that  such  Order  was  duly  acted 
upon.  After  this,  it  is  somewhat  singular  that  the  Defendants  should  dispute  the 
right  of  the  Plaintiff  as  executriv  to  appoint  an  attorney  to  act  for  her.  Secondly, 
the  Court  is  of  opinion,  that  the  words  of  the  Will.  '  without  power  of  assuni]  I 

tution  and  surrogation,'  d.  rtroy  the  right  of  Mrs.  Norton  as  executrix. 

These  words  may  just  a-  well  have  been  inserted  to  protect  the  Testator's  wife  and 

From  an   improper  substitution,  assumption,  or  surrogation  by  either  of  the 

three  Defendants,  as  to  protect  them  against  the  exercise  bv  Mrs.  Norton  of  the  like 

authority.     With  [29]  'he  arguments  that  the  power  is  invalid  because 
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ii  contains  a  power  to  seU,  the  Court  can  si  i  the  exercise  of  a  righi 

which  the  Will  dors  not  give.  With  respect  to  Mrs  Norton  nol  having  any  righi  to 
enter  into  the  joint  administration  of  the  estate,  nothing  has  been  shown  to  the 
Court  which  divests  her  of  that  right  which  thi    l>  e  her  whi  lared 

in  his  Will  to  appoint  her  devisee  in  trust  and  executrix  jointly  and  severally  with 
four  others.  In  disposing  of  the  main  question  the  Court  also  disposed  of  the  excep- 
•  which  appeared  to  have  been  founded  on  the  same  reasons  upon  which  the 
answer  r< 

The  appeal  was  from  this  sentence. 

Sir  Hugh  Cairns,  Q.C.,  and  Mr.  T.  P.  L.  Thompson,  for  the  Appellant-.  As 
the  Respondent  in  her  character  of  executrix  and  devisee  in  trust  has  never  inter- 
fered with  the  Testator's  estate  in  the  Colony,  we  submit  thai  Bhe  cannot  no*  be 
admitted  to  act  in  the  administration  of  the  Testators  property  in  the  Colony,  or 
be  placed  jointly  with  the  Appellants  in  possession  of  the  Testator's  estate  there. 
Such  an  assumption  in  her  character  as  executrix  was  refused  by  the  sentence  of 
the  Supreme  Court  in  the  Colony  in  1857,  which  decision  op  -  res  judicata. 

But.  even  if  the  Respondent  were  so  entitled  she  could  not  substitute  an  attorney  in 
the  Colony  to  act  for  her  in  the  management  of  the  Testator's  estate.  Burge  (4 
Comma,  on  For.  and  Col.  Law.  pp.  7 ;'» 6 .  7)  in  treating  of  the  office  of  testamentary 
-ays.  that  in  Holland,  the  office  is  strictly  personal  and  not  transmissible 
to  the  [30]  heir  of  the  executor  as  by  the  English  law,  he  can  refuse  the  trust,  hut 
he  cannot  assign  it.  True  it  is.  that  by  the  law  of  this  country  if  an  executor  named 
in  a  Will  be  out  of  the  kingdom,  the  Ecclesiastical  Courts  may.  even  before  probate 
or  letters  of  administration  issued,  '/rant  a  limited  administration.  Williams  "  On 
i  itors,"  p.  391  (3rd.  Edit.i.  3  Bac.  Abr..  56.,  Tit.  "  Exors."  (G.),  Chambers  v. 
Sieknell  (2  Hare.  536).  And.  by  Statute.  28th  Geo.  HI.,  c.  87,  it  is  provided,  that  if 
after  the  expiration  of  twelve  months  from  the  Testi  tor's  decease  the  Executor  to 
whom  probate  has  been  granted  shall  not  be  within  the  jurisdiction  of  the  Courts, 
a  creditor  may  obtain  special  administration.  These  are  the  only  instances  in 
which  acts  can  be  done  in  this  country  under  a  Will  except  by  the  Executor  himself. 
But  an  Executor  cannot  empower  an  Attorney  to  act  for  him  in  his  character  of 
Executor  in  a  matter  of  discretion  connected  with  the  trust.  Thus  if  a  man  has  a 
bare  authority  coupled  with  a  trust,  as  in  the  case  of  an  Executor  authorized  to  sell 
land,  lie  cannot  sell  by  attorney.  Combe's  Case  (9  Co.  Rep.  75  i.  nor  in  the  case  of  a 
utation  to  a  living  can  it  lie  done  by  proxy.  Att.-Gen.  v.  Scott  (1  Yes.  Sen.  412). 
Here  the  Will  of  the  Testator  expressly  provides,  that  his  Executrix  and  Executors 
are  to  be  "  without  the  power  of  assumption,  substitution  and  subrogation.'  Al- 
arh  an  Attorney  may  act  under  a  power  in  matters  certain,  yet  no  power  of 
Attorney  can  give  larger  powers  to  the  Attorney  of  the  Executor  than  the  Testator 
ha--  '.riven  to  the  Exe<  utor  himself.  Therefore,  the  authority  to  enter  into  contracts 
and  sell  real  estate  granted  by  the  power  of  Attorney  to  Field  being  [31]  more 
extensive  than  that  conferred  on  the  Respondent  by  the  Will,  such  power  is  invalid  ; 
and  the  sentence  of  the  Supreme  Court  which  authorized  the  Respondent,  as  Exe- 
cutrix, to  substitute  Field  as  her  agent  in  the  place  and  stead  of  herself,  jointly  with 
the  Appellants,  the  co-executors;  all  of  whom  were  appointed  by  the  Will  expressly 
without  powers  of  assumption,  substitution   and  surrogation,  cannot  be  sustained. 

Mr.  Lush.  (}.C.  and  Mr.  W.  Field,  for  the  Respondent. — For  the  purpose  of  the 
argument  we  assume  that  the  law  in  British  Guiana  upon  this  question  is  the  same 
as  the  law  of  England.  It  is  true  that  by  the  Ecclesiastical  law-  as  administered  here, 
no  authority  exists  in  the  Temporal  Courts  to  appoint  an  Executor  or  Administrator 
after  the  Will  is  proved.     Statute.  381      '  111-,  c.   87,  provides  a  remedy  in  the 

-  of  a  creditor,  where  the  Executor  is  abroad.  But  no  authority  can  lie  cited 
which  show-  tiiat  -mh  power  as  the  present  cannot  lie  delegated.  Indeed,  no 
■i  can  be  assigned  why  it  should  not.  for  whether  an  act  is  done  by  an  Executor, 
or  by  his  Attorney  under  a  power,  the  Executor  is  still  accountable.  If  so.  and  as 
no  doubt  is  raised  that  the  Respondent  is  entitled  to  joint  administration  of  the 
tor's  estate,  then  as  a  joint  Executrix  and  devisee  in  trust,  it  must  lie  conceded 
that  she  had  authority  to  appoint  Field  as  her  i  act  for  her  in  the  Colony. — 

[The  Lord  Justice  Knight  Bruce:  The  consequences,  if  the  law  was  otherwise,  con- 
sidering the  large  interests  which  Executors  in  this  country  have  in  the  Colonies, 
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■would  be  serious.] — The  Court  below  express  a  clear  opinion,  that  no  authority  exists 
by  the  Roman  Dutch  law  in  force  in  the  Colony  which  [32]  can  deprive  the  Respond- 
ent of  the  right  she  has  exercised,  and  they  say  that  the  practice  for  thirty-five 
years  in  the  Colony  has  been  in  favour  of  the  power  of  an  Executor  residing  out  of 
the  Colony  to  appoint  an  agent  in  the  Colony  to  act  in  the  trusts  for  hint.  The  effect 
of  the  sentence  appealed  from  is  merely  to  allow  the  Respondent  to  do  in  the  Colony 
by  attorney  those  acts  she  would  be  entitled  to  do  herself  if  there. 
Their  Lordships'  judgment  was  delivered  l>y 

The  Lord  Justice  Ki right  Bruce. — The  question  here,  except  so  far  only  as  mere 
form  and  expression  arc  concerned,  is  substantially  whether  a  trustee  resident  in 
1  viand,  appointed  by  the  Will  of  a  proprietor  who  was  also  resident  in  England, 
of  lands  in  British  Guiana,  must,  in  order  to  act  in  the  trusteeship,  he  personally 
resident  in  British  Guiana  (for  the  controversy  amounts  to  that),  or  may  appoint 
a  person  to  act  there,  not  as  a  substitute  for  the  trustee,  but  as  the  Agent  and  At- 
torney of  the  trustee  in  the  matter  of  the  trust.  In  this  case  it  happens  that  there 
are  other  trustees  resident  in  British  Guiana,  who.  according  to  the  terms  of  the  \\  ill 
by  which  they  were  appointed,  may  act  alone  or  together  with  the  trustee  resident 
here.  In  that  state  of  things,  the  trustee  resident  here  has  appointed  an  Attorney, 
against  whose  integrity,  capacity,  or  fitness,  no  suggestion  has  been  made.  He  is 
resident  in  the  Colony.  He  is  appointed  to  act  there  for  the  trustee  resident  here  in 
respect  of  the  matters  of  the  trust.  The  powers  purporting  to  be  conferred  certainly 
are  verv  full :  but  the  question  is  not  before  us  what  particular  acts  to  be  done  bv  the 
Attorney  may  be.  or  may  not  be.  within  the  just  limits  of  the  powers.  It  is.  generally, 
whether  the  trustee  in  England  may  appoint  such  a  person  as  I  have  described  [33] 
to  act  in  British  Guiana  for  the  trustee  in  the  affairs  of  the  trust. 

It  is  said  that,  according  to  the  English  law.  a  trustee  cannot  delegate  discretion, 
cannot  act  by  another  in  a  matter  of  discretion  :  but  even  in  the  English  law  that 
general  rule  may  l>e  open  to  exception,  and  their  Lordships  are  not  at  the  present 
moment  prepared  to  say.  that  a  trustee  in  England  under  an  Enslish  Will,  may  not 
effectually  appoint  an  attorney  to  act  in  matters  of  discretion  connected  with  the 
trust  in  a  Colony  or  any  Foreign  country. 

That  point,  however,  it  is  unnecessary  to  decide,  for  this  case  must  be  regulated 
bv  the  Roman  Dutch  law  prevailing  in  British  Guiana  :  and  no  authority  has  been 
cited  to  their  Lordships,  nor  are  their  Lordships  aware  of  any.  rendering  such  an 
act  inconsistent  with  the  principles  or  practice  of  the  Roman  Dutch  law.  What 
the  practice  is.  as  tar  as  thai  Colony  i-  concerned,  the  reasons  given  for  the  judgment 
by  the  learned  Judges  in  the  present  case  shows.  Nor  are  their  Lordships  disposed, 
in  point  of  principle,  precedent,  or  usage,  to  deny  or  question  the  position,  that  a 
trustee:  an  English  trustee,  appointed  by  a  Will  made  in  England  by  a  proprietor 
of  land  in  a  Colony  governed  by  the  law  of  Holland,  may  appoint  a  competent 
person,  such  as  the  gentleman  in  question,  to  act  in  the  Colony  in  matters  of 
discretion,  as  well  as  in  other  matters  connected  with  the  trust.  It  is  said  that  this 
point  is  precluded  by  the  judgment  in  the  suit  which  was  instituted  bv  Mrs.  Norton 
in  the  year  1857,  against  her  co-trustees  in  the  Colony:  but  when  the  pleadings  in 
that  suit  are  examined,  that  claim  seems  to  have  been  very  much  of  the  same  nature 
as  that  now  made  by  the  co-trustees  against  herself,  namely,  that  [34]  she  desired 
to  have  exclusive  possession  of  the  property,  and  to  intercept  and  prevent  In 
trustees  from  all  power  of  action  in  the  trusts  during  her  life.  The  Court  bv  its 
judgment,  of  which  their  Lordships  see  no  reason  to  doubt  the  propriety,  held, 
that  the  Respondent  was  not  entitled  to  any  such  exclusive  possession.  That,  how- 
ever, docs  not  decide  the  point  now  in  question  :  it  seems  rather  an  authoritv  mi 
this  occasion  for  the  Respondent,  if  it  has  any  bearing  at  all  upon  the  case.  The 
particular  wording  of  the  sentence  under  appeal,  adopting  verv  much  the  lan_ 

er  former  claim,  has  been  observed  upon  as  not  strictly  accurate.  Perhaps  it 
may  not  be  so.  but  it  may  fairly  receive  the  exposition  which  their  Lordships  have 
L'iven  to  it  :  and  it  can  hardly  be  worth  while;  if  I  may  use  such  an  express 
to  make  any  alteration  in  the  language  used,  when  the  intention  is  sufficiently 
evident.  It  has  been  observed  also,  that  the  Will  of  the  owner  of  the  propertv 
forbids  "assumption,  substitution,  and  surrogation  ''       but   the  act  of  necessitv, 
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iiitiallv.  from  the  •  n  done. 

11;   it 
- 

in   which   it    ;-  ily   while 

ind  it  bei  with  her  duty  th.  -dent 

in  tl      '  For  •:  ••  nd  with  that   understandn  _ 

en  declared. 
ible.  and  that  it  m    ■  --  ■!  with  costs 

Their  Lordi  d  that  t:  .uld  fall 

■I.I  'NY.    I.    liENER.U.    Pi 
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[35]     ON  APPEAL  FROM  THE  SUPREME  COUR1   OF  THE  CAPE  OF  GOOD 

HOPE. 

SIR    ROBERT   STANFORD,    Rw..-,  GEORGE   DAVID   BRUNETTE. 

FALKNEB     HOPE,    and     J" 'HAN     GEORG     STEYTLER,— S 

[Jv:        -  0]. 

Suit  1      -       aside  a  deed  -  _:iinent  of  immovable  and  movable  pro; 

executed  in  the  Cape  of  Good  Hope  by  A.  for  the  benefit  of  his  creditors,  first. 
on  the  allegation  of  the  want  of  due  execution,  mutilations,  interlinear 
and  erasures,  introduced  and  made  in  material  parts  of  the  deed  after  execu- 
tion :  and.  secondly,  upon  the  "round,  that  the  deed  itself  wa-  ->tent 
with  th-.  ich.  as  alleged  bv  A.  -designed  g  ..iade 
to  include  immovable  :novable  and  with  a  letter  of  instruc- 
tions intended  to  control  the  deed,  and  which  was  to  have  been  annexed 
thereto,  dismissed  by  the  Supreme  Court  of  the  Cape  of  Good  Ho; 
dismissal  affirmed  upon  appeal  bv  the  Judicial  Committee  of  the  Privv  Council 
[14  Moo.  P.C.  - 

This  Court  can  only  look  to  the  record  of  proceedings  transmitted  by  the  Court 

below.-   It  will  not  receive  shorthand-writers"  notes  to  impeach  the  accuracy 

of  the  Judges'  notes  taken  at  the  trial,  to  show  that  the  evidence  set  forth  in 

t   record   was   not   exhibited,  or  that  evidence  had  been   given 

which  had  been  omitted  in  the  transerip-  P.C.  64]. 

A  |  etition  by  the  Appellant  impugning  the  correctness        I       transcript  record 
transmitted  by  the  Registrar,  under  the  seal  of  the  Colonial  Court,  pray 
for  the  trai-      -  _.:.al  documents  adduced   in  evidence. 

rthand-writers'  notes  of  the  evidence,  judgments,  and  observations  of  the 
Judges  of  the  Court  below,  and  for  a  fuller  and  more  correct  account  by  the 
Ju'L   -  e  oral  evidence  given  at  trial,  before  the  hearing  of  the  appeal : 

refused  [14  Moo.  P.C.  64]. 

This  was  a  suit   instituted  by  the  Appellai        _     nst   the   Respondents  in  the 
-me  Court  of  the  Cape  of  Good  Hope.     T  suit  was  to  set  aside 

a  notorial  deed  of  assignment  made  by  the  Appellant  for  the  benefit  of  his  crec 
dated  the  30th  of  December.   1854.  on  the  grounds,  first,  that  the  deed  had  i 
been  perfectly  executed  :  secondly,  that   it  had  been  materially  altered  by  mutila- 
tions, interlineations,  additions  and  erasures  without  the  Appellant's  knowletL 

at  :  and.  lastly,  that  the  effect  of  the  deed  [36]  was         tl  'lied  by  a  lettt-r  of 
-   from  the  AppeUant.  dated  the  23rd  of  December.  1854.  referred  to  in 


*  Present :   The  Riaht  Hon.  Lord  Kinirsdown.  the  Right  Hon.  Dr.  Lushinvrton. 
the  Right  Hon.  Sir  Edward  Ryan,  and  the  Right  Hot..  Sir  John  Taylor  Coleri  1° 

219 


XIV  MOORE.  37  STANFORD   V.   BRUNETTE  [i860] 

the  deed,  but  which  was  not  produced  in  evidence.  The  Respondents"  case  was.  that 
the  evidence  adduced  by  the  Appellant  in  the  Court  below  entirely  failed  to  support 
the  alleg  -  impugning  the  deed,  as  it  was  duly  completed,  executed,  and  attested. 

and  had  in  no  material  respect  been  altered  since  its  execution  by  the  Appellant, 
and  that  the  loss,  or  non-production  of  the  letter  of  instructions  referred  to  in  the 
deed,  was  not  chargeable  to  the  Respondents,  and.  moreover,  was  immaterial  to  the 
validity  of  the  deed. 

:  ellant  by  his  declaration  alleged,  that  on  the  13th  of  December.  1854. 
the  Respondent.  Stevtler.  obtained  a  judgment  in  the  Supreme  Court  of  the  Colony 
against  him  for  the  sum  of  £2  5i  Ss.  6d.,  and  that  on  such  judgment  he  sued  out 
a  writ  of  execution  on  the  16th  of  December.  1854.  and  that  under  such  writ  the 
High  Sheriff,  or  his  deputy,  for  the  Division  of  Caledon.  in  the  Colony,  on  the  19th 
of  the  same  month,  seized  the  movable  property  of  the  Appellant  at  Klein  River,  in 
the  Division  of  Caledon.  and  that  the  Sheriff  made  a  return  of  such  seizure,  together 
with  his  valuation  of  the  property  so  seized,  on  the  24th  of  the  same  month  :  that 
Lppellant  was  at  that  time  possessed  of  several  landed  estates,  and  other  movable 
and  immovable  property  of  the  value  of  £40,000,  or  thereabouts:  and  that  he 
was  at  the  time  of  such  seizure  in  a  very  weak  and  precarious  state  of  health,  and 
unable  to  attend  properly  to  the  conduct  and  management  of  his  affairs,  and  that 
under  such  circumstances,  and  in  order  to  prevent  the  serious  sacrifice  of  his  property. 
which  would  [37]  have  ensued  if  the  same  were  sold  by  the  Sheriff  under  the  writ 
of  execution,  the  Appellant  applied  to  the  Respondents.  Hope  and  Brunette  (to  whom 
the  Appellant  alleged  that  he  had  long  been  known ).  for  their  advice  and  assistance, 
and  that  thereupon,  on  the  24th  of  December.  1^54.  a  meeting  of  the  creditors  of  the 
Appellant  was.  by  the  advice  of  the  Respondent,  Brunette,  called,  and  held  at  the 
-  ndent.  Brunettes,  office,  in  Cape  Town,  and  that  it  was  there  proposed  that 
immediate  si  -  should  be  taken  for  preventing  the  sale  of  the  property  so  seized 
said,  and  for  raising  the  sum  of   £1  enable  the  Appellant  to  proceed 

K'  gl  .::d  for  the  recovery  of  his  health  :  and  the  Appellant  further  alleged,  that  in 
~uch  objects  another  meetin_  -     icditors  was  held  at  the  offi 

the  Respondent,  Brunette,  on  the  27th  of  that  month :  and  that  at  such  meeting 
it  was  agreed  and  arranged,  that  the  Appellant  should  assign  his  estate  and  effects 
to  the  Respondents.  Brunette.  Hope.  3        ler.  in  consideration  of  the  two  first- 

named  Respondents  sa"  :.d  discharging  the  writ  of  execution  issued  by  the 

Steytler,  and  advancing  -  Appellant  the  sum         -'         to  enable 

him  to  proceed  to  England,  up  such  advance  and  any  liabilities 

which  might  be  incurred  by  the  two  first-named   Respondents  in   >   tisfy     g   and 
discharging  the  judgment  of  the  Respondent.  Steytler.  should  not  be  repaid  and 
a  d  by  the  Appellant  on  or  before  the  31st  of  October.  1855.  to  sell  and  dis- 
-  •  much  of  the  farm  stock  and  other  movable  property  of  the  Appellant  as 
should  be  sufficient  to  pay  off  such  advances,  and  to  d  -  ge  the  unsecured  dt 

^38]  Appellant,  whi  -  _ed.  did  not  exceed  the  sun;         E  -      ,  or  there- 

abouts :  and  the  Appellant  further  alleged  that  Edward  Hull,  a  Notary  public.  «a» 
structed  by  the  Respondents  to  draw  up  a  deed  oi     ssigi     lent  in  accord- 
ance with  such  agreement  and  arrai  \  and  thai 
and  B                 he  same  time  handed  over  to  the  Respondent,  Su-ytler.  their  pn 

.mount  of  his  judgment  debt  :   and  that  the  notes  were  taken  and 
accepted  by  him  in  satisfaction  and  discharge  thereof:  and  that  the  Sherirr 
thereupon   ordered   to  stay  the  execution  of  the  writ   and  that   the  same   was 
cordingly  withdrawn.     That  on  the  30th  of  December.   1854.  another  mc 
held  at  the  office  of  the  Respondent,  Brunette,  and  that  at  this  meeting  the  Appellant 
and  the  Respondents.  Brunette  and  Hope.  Hull  the  notary,  and  one  John  Brunette, 
and  the  Appellant  -  -  -         Stan!  re  present  :  and  that  at  such  m> 

Hull  ••       to  have  been  drawn  up  by  him  in  accordance  with 

-   .  ven  him  on  the  27th  of  December.   !  -  -;id  :  that  such 

deed  contained  •       3  or  interlineations  such  as  afterwards  were  made  therein 

in  the  pit  -  r  with  tin-  sanction  of  the  Appellant,  except  tl 

•     -       press    '.    ii        ■  ertain  letter  dated  the  23rd  of 

.':■•.!•.   W>!.  addre i  by  the  said  Sir  3  rd  to  the  said  ass;_ 

into  am,  thes  interlined  at  the  request  of  the 
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Appell  i  that   the  Appellant   at   thi 

annexed  to  the  deed,  and  th  d-[39]-dn 

to  ti„  the  Appellant  generally,  and  not  to  any  individua  ■ 

mistake  alleged  in  the  deed,  and  the  words,  and 

■    'or  attorney  and  agent,"  and  tl  ick  out  at 

nil  request  of  the  Appellant,  and  that  he  refua  than 

■  ment  of  I 
the  word  r,"  which,  as  the  Appellant  alleg  -truck  out   as 

clerical  error,   and  he  alleged  that   the  word  -  instituted   iu  the   . 

thereof,  and  that  after  such  alteration  as  aforesaid  and  I  -  had  been  made  in 

the  deed,  the  same  was  then  and  there  signed  by  him  and  th. 

and   Hope,  but   by  no  other  persons,   and  that   at   the  time  of  such  execution   two 

schedules,  one  whereof  contained  a  full  and  true  inventory  of  all  the  stock  and  other 

able  property  of  the  Appellant,  and  the  other  a  list  of  his  creditors,  with  the 

amounts  of  their  respective  claims  against  him  duly  made  and  prepared,  and  which 

he  alleged  had  two  days  previously  tx  .  by  him.  were  handed  to  the  Notary 

to  be  annexed  to  the  deed  :  that  the  deed  was  not  attested  by  Hull  at  the  time  when 

-  .1110  was  executed  by  the  Appellant,  and  that  some  time  after  the  execution  of 

the  deed,  and  on  the  24th  of  January.  1855,  the  Appellant  left  the  Colony  and  sailed 

for   Emrland   without   having   in   any   way   been    called   upon   or  consulted   by  the 

ndents  in  reference  to  the  deed,  or  any  of  the  matters  or  things  connected 

therewith.     That  one  of  the  conditions  on  which,  as  the  Appellant  alleged.  The  deed 

to  become  a  good  and  valid  assignment,  and  without  [40]  which,  as  he  ali   s 
the  same  was  not  to  be  binding  on  any  of  the  parties  thereto,  was.  that  the  - 
should  be  executed  by  all  the  creditors  of  the  Appellant  on  or  before  the  31- 
October.  1855,  had  never  been  fulfilled,  and  that  the  deed  had  been  since  the  execution 
thereof  by  him.  mutilated  and  altered  in  many  of  its  most  material  parts,  and  that 
the  letter  of  instructions  which,  as  he  alleged,  was  to  have  been  annexed  to  the 
deed,  and  which,  as  he  also  alleged,  formed  a  material  part  thereof,  had  been  ab- 
stracted and  destroved.  and  was  nut  forthcoming  at  the  time  of  the  declaration  being 
filed,  and  that  the  schedules  which  he  alleged  were  signed  as  aforesaid  by  him.  and 
ought  to  have  been  annexed  to  the  deed,  had  also  been  abstracted  or  destroved.  and 
were  not  forthcoming  at  the  time  of  the  filing  of  the  declaration,  but  that  two  other 
-  of  [paper  in  the  handwriting  of  the  Respondent.  Brunette,  and  purporting  to 
be.  but  which  the  Appellant  alleged  were  not  and  never  had  been,  correct  schedules 
of  the  Appellant's  property,  or  of  his  debts,  and  which  he  alleged  were  not  signed, 
and  which  he  further  alleged  had  been  wrongfully  prepared  since  the  execution  by 
him  of  the  deed,  were  improperly  annexed  thereto  at  the  time  of  the  filing  of  the 
declaration,  and  that  the  signatures  of  the  various  persons  who  professed  to  have 
executed  the  deed  were  not  and  never  had  been  duly  attested,  inasmuch  as  one  of  the 
alleged  witnesses  to  such  deed  was  a  son  of  the  Appellant,  and  thereby  incompe-eii' 
to  attest  his  notarial  act  :   and  that  neither  of  the  alleged  witnesses  were  present 
at  the  time  when  various  other  parties  signed  the  deed,  and  that  the  signatu> 
such  last-mentioned  parties  were  [41]  not  attached  to  such  deed  within  the  time 
allowed  for  its  execution  as  aforesaid:   and  that  the  very  condition  and  considera- 
tion upon  and  for  which  the  Appellant  alleged  that  he  signed  the  deed,  was  never 
carried  out  or  fulfilled,  inasmuch  as  the  Respondents,  as  he  alleged,  authorised  and 
directed  the  Sheriff  to  sell  the  property  seized  as  aforesaid,  and  thereby,  as  the  Ap- 
pellant alleged,  the  very  serious  loss  and  damage  to  the  Appellant's  property,  which 
was  to  have  been  pic-vented  by  such  deed,  was  incurred  :   and  he  alleged  that  the  sum 
which  was  to  have  been  advanced  to  the  Appellant,  was  not  so  advanced. 
but  only  the  sum  of  £300,  or  thereabouts:   and.  that  in  consequence  of  these  muti- 
lations,  erasures,    interlineations,    abstractions,    substitutions,    and    informalities, 
and  the  non-fulfilment  of  the  considerations  and  conditions  of  the  deed,  the  same 
t\;i-  incomplete,  invalid,  and  ought  to  be  set  aside:  yet.  that  notwithstanding  such 
invalidity,   the   Respondents   had   proceeded   during   the   absence  of   the   Appellant 
from  the  Colony,  to  deal  with  and  dispose  of  the  whole  of  the  property  of  the  Appel- 
lant :  and  the  Appellant  prayed  that  the  deed  might  be  declared  null' and  void,  and 
that  the  same  might  be  set  aside. 

The  Respondents  met  this  declaration  by  pleas,  and  by  a  cross  action  in  which 
they  pleaded,  first,  the  general  issue  :  and  secondly,  a  special  plea  to  so  much  of  the 
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declaration    as    averred  the  i.oi. -execution  of  the  deed    of    alignment  by  all  the 

creditors  within  the  prescribed  time  ;  way  of  a  first  claim  in  reconvention  or 

Res  -     ..inied  a  judgment  declaratory  of  the  validity  of  the 

deed,  or  in  the  alb  a  judgment  that  the  Appellant  should,  irrespective  of  the 

validity  of  the  deed,  be  or-[42]-dered  to  debate  the  account  of  the  Respondents,  show- 

:   administration  of  the  estate.     There  was  also  a  second  claim  in  reconven- 

founded  upon  the  on  that  either  in  the  action  in  convention  or  that 

ention  the  deed  would  be  held  to  be  valid,  praying  for  the  ejectment  of  the 

ellant  from  a  house  in  Cape  Town. 

The  Respondents  by  their  first  plea  denied  every  allegation  of  fact  and  conclu- 
sion of  law  in  the  Appellant's  declaration  contained,  and  they  joined  issue  generally 
with  the  Appellant,  and  prayed  that  his  claim  might  be  rejected  wit.  -  -  and  to 
so  much  of  the  Appellant's  declaration  as  alleged  that  one  of  the  condition*  in  the 
deed  in  the  declaration  mentioned  and  :'.  -  mght  to  be  set  aside,  without  the 

fulfilment  of  which  condition  the  deed  was  not  to  be  bindh._  y  of  the  parties 

thereto,  namely,  thai  the  deed  should  be  executed  by  all  the  creditors  of  the  Appellant 
:  ore  the  3  354,  had  never  been  fulfilled  :  the  Respondents  by 

their  second  plea  averred,  that    all   the   credii     s  ie  Appellant,  who  were   such 

at  the  time  of  the  making  and  execution  of  the  deed,  as  well  moi  iitors.  as 

-  _:.ed  the  deed  or  had  recognised,  acting  under, 
and  adopted  the  c>  they  had  signed  the  same  :  and  that  not  any  creditor  of 

the  Appellant  who  was  such  at  the  time  of  the  making  and  execution  of  the  deed,  had 
at  anv  tL  -ecuted.  or  in  any  manner  vexed  or  harassed  the  Appel- 

lant in  regard  to  his  debt,  but  on  the  contrary,  that  aU  his  creditors  had  accepted 
and  acted  under  the  provisions  of  the  deed,  and  that  as  fully  as  if  they  all  had  signed 
the  same. 

By  the  -         ion  the  Respondents  alleged.  [43]  that  every  alteration,  inter- 

lineation, and  erasure  then  visible,  in  and  upon  the  original  minute  of  the  deed, 
and  the"h  remaining  in  the  protocol  of  the  Notary.  Edward  Hull,  was  made  by  the 
express       -        or  with  the  full  concurrence  of  the  Appellant,  and  before  the  Appel- 
lant executed  the  same  :  and  that  the  letter  in  one  of  the  interlineations  of  the  deed 
ioued.  and  therein  described  as  bearing  date  the  23rd  of  De  ember,  \>oi.  and 
-       :na:  annexed  to  the  deed,  was  never  in  the  custody.       3S   ssion,  or  power  of  the 
:hem.  or  of  the  Notary,  although  the  same  was  exhibited  by 
the  Appellant  at  or  immediately  before  the  execution  of  the  deed  :  and  that  the  - 
had  either  been   accidentally  lost,  or  was  wilfully  suppressed  by  some   person  or 
-     -her  than  the  Respondents  or  any  of  them,  or  the  Notary  :  and  that  all  the 
creditors  of  the  Appellant,  who  were  such  at  the  time  of  the  making  and  execution 
of  the  deed,  as  well  mortgage  creditors  as  concurrent  creditors,  had  either  signed 
the  deed,  or  had  recognised,  acted  under,  and  adopted  the  deed  as  if  they  had  signed 
:ne  :  and  that  not  any  creditor  of  the  Appellant  who  was  such  at  the  time  of  the 
making  and  execution  of  the  deed,  had  at  any  time  since  sued,  prosecuted,  or  in  any 
manner  vexed  or  harassed  the  Appellant   in  regard  to  his  debt,  but  that,  on  the 
ary.  aU  his  creditors  had  as  aforesaid  accepted  and  acted  under  the  provisions 
of     the     deed,     and     that     as     fully     as     if     they     all     had     signed     the     same. 
And.     that  the     Respondents     after     the     execution     of     the     deed,     and     a 
faithfully,    and    bo         '         under    the    deed,    proceeded    to    execute    the 
of    the    deed,    and    that    they    in    executing    tin  -  .'.ted    the    int. 

and  wishes  of  the  Appellant  in  regard  to  the  disposal  of  his     ss  .    ed  property,  . - 
•lid  [44]  permit,  and  that  they  had  sold  and  transferred  mi  • 
ted  property,  and  sold  and  delivered  all  the  unfixed  property  of  the  Appellant, 
and  had  paid  largi  money  to  divers  mortgage  and  other  creditors  of  the 

'    '         \   ipellaut  before  his  departure  from  the  Colony  for   i 
land,  as  in  his  decla  ned,  and  after  his  departure  and  !>efore  hi>  return, 

had  full  knowledge  and  notice  that  the  Respondents  were    realising  the  property 
ed  to  them  by  the  Appellant,  and  full  knowledge  and  notice  of  the  manner, 
order  and  success  such  property  had  been  or  was  intended  to  l>e  rea!  - 

and  that  the  Appellant  never  obj  the  plan  or  course  of  realisation  pro] 

I  by  the  Respondents,  u:  r  his  return  to  the  Colony,  which 

t"  'k  place  in  the  mom!  t  ibe  r,  1856,  and  until  after  lie  had  applied  to  the 

:id  received  from  them,  in  their  capacity,  as  his  ass  after  his 


STANFORD  V.  BRUNI  XIV  MOOEE,  45 

return,  a  sum  of  £100  sterling,  for  his  own  use.     Th<   Respondents  ai 

laim  iii  reconvention  and  referred  to  the  •  -  pan  then 

all  their  receipts  and  disbursements  under  the  trusts.     And  they  furthi 

they  were  prepared  to  prove  every  item  of  the  account,  and  had  frequently  re- 
quested the  Appellant  to  examine  and  deliate  the  account  with  the  R4  s  -.  and 

■lie  Appellant  had  refue  do,  and  they  prayed  that  the  deed  might  he 

declared  to  be  valid  and  to  he  binding  upon  tin-  Appellant,  and  that  the  Appellant 
might  ed  to  admit  or  else  deliate  the  a  F  th<    Res]  -r  in 

ie  Court  should  not  adjudge  such  deed  to  -     h.  and  intrinsically 

of  and  binding  upon  the  Appellant,  then  the  Respondents,  upon  the 
[45]  stated  in  their  claim  in   reconvention,  prayed  t  Appellant    might   he 

:nned  to  coni'   I  I  with  the  K. -  their  dealings 

with  the  property  of  the  Appellant,  under  what  v.  a  really  and 

believed  to  l>e  the  deed  of  the  Appellant,  and  which  the  Appellant  left  and  led  them 

lieve  was  his  deed,  and  that  in  such  accounting  the  Appellant   and  the  Re- 
spond tively  have  all  just  and  fair  allowances,  and  that  the  Appel- 
lant, if  found  to  l>e.  upon  such  account iiiir.  really  and  truly  indebted  to  thi 
_ sir  he  condemned  to  pay  them  such  sum  ..  •       ;ld  he  found  t" 
R<  s]     :. •".•    ts.  iliey  being  on  ihe  other  hand  ready  and  willing  to  pay  sui  h  - 
might,  upon  such  accountii  _  I  to  owe  1 
Appellant,  and  that  the  Respondents  might  have  such  further  and  other  relief     s 
the  C    irt  s     mid  >eem  meet,  with  costs. 

The  Res]  0)   :       -    -    "lid  claim  in  reconvention  in  anticipation  of  the  Court  ad- 
judging that  the  deed  was  binding  upon  the  Appellant,  alleged  that  amongst  the 

rty  hy  the  deed  assigned,  was  a  certain  house  and  premises  situate  ii     - 
Plein.  in  the  city  of  Cape  Town,  then  and  still  under  mi      _    2     bo  thi    II-;    indent, 

.  for  the  sum  of  £2000,  and  that  this  sum  remained  due  and  unpaid  b 

ndent.  Hope,  and  that  the  Appellant  had  for  a  considerable  time  taken  poss   - 

of  the  house  and  pi  .d  that  he  refused  either  to  quit  the  same  or  to  pay 

the  nionx'aLre  debt  secured  thereby,  and  that  the  Re-  "•  -  the  Appel- 

lant's  retaining   such   poss     -  and   declaring  that   he  would  continue  to   retain 

[46]  T"t  same,  were  precluded  from  selling  the  house  so  as  to  pay  as  far  as  the  pro- 
-  thereof  would  reach  the  mortgage  debt  aforesaid  still  due  and  owing  :  and  de- 
praved that  the  Appiellant  might  be  condemned  to  deliver  up  to  the  Respondei.' 
the  piurposes  of  the  before-mentioned  deed  the  house  and  premises  on  or  before 
short  day  to  be  fixed  by  the  Court,  or  otherwise,  that  the  Appellant  retaining  the 
house  and  premises  might  be  condemned  to  pay  to  them  for  or  on  account  of  the 

udent.  Hope,  the  mortgage  debt  aforesaid,  which  the  Respondents  offered  to 
accept,  and  that  the  Respondents  might  have  such  further  and  other  relief  as  to  the 
Court  should  seem  meet,  with  costs  of  suit. 

In  answer  to  the  Respondents'  cross  action  the  Appellant  alleged,  that  lie  received 
from  them  in  their  eapiaeity  as  assignees  after  his  return  from  England  the  sum  of 
sterling  :  that  on  the  1st  of  November.  1S56.  he  was  sick,  and  that  neither  him- 
self nor  his  wife  were  ii  sion  of  the  bare  necessaries  of  life,  and  that  while  so 
siik  and  in  poverty,  and  on  or  about  the  1st  of  November.   1856.  the  Respondent. 

.  called  on  the  Appellant  and  his  wife,  and  brought  them  a  cheque  for  the 
alnive-mentioned  sum  of  £100.  and  that  he  requested  a  receipt  for  the  same,  and  that 
the  receipt  was  drawn  out  by  the  wife  of  the  Appellant  by  and  from  the  dictation  of 
the  Respondent.  Hope,  and  that  after  having  been  so  drawn  up  as  aforesaid  it  wa> 

ght  to  the  Appellant  by  his  wife,  and  by  him  signed,  he  the  Appellant  not 
having  first  seen  or  knowing  the  true  purport  and  intent  of  the  document  so  signed. 
and  that  he  accepted  the  sum  of  £100.  under  protest,  and  [47]  expressly  without 
prejudice  to  any  legal  proceedings  he  might  institute  against  the  Respondent* 

recovery  of  Lis  property.     And.  as  to  all  the  other  claims  in  reconvention  bv 
the  Respondents  claimed,  the  Appellant   pleaded  the  general  issue,  denying  every 
allegation  of  fact  and  conclusion  of  law  in  the  claims  contained,  and  submitt: 
the  Court  that  the  facts  even  if  true,  did  not  as  claimed  constitute  anv  answer  to 
his  action. 

1-sue  having  been  joined  between  the  parties,  both  in  the  Appellant's  original 
action,  or  claim  in  convention,  and  in  1  action  or  claim  in 

nvention.  the  trial  took  place  on  the  26th  and  27th  days  of  Aug    - 
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Cape  Town.  b«  I  -      '•'•  "illiain  Hodges,  Kut..  and  Bell.  Cloete.  and 

rineyer.  the  Puisne  Judges  of  the  Supreme  Court. 
A:  the  trial  Edward  Hull,  the  Notary,  was  examined  as  a  witness  for  the  Appel- 

rney  in  Cape  Town,  and  in  Decern  '  1,  was 

employed  to  draw   a  deed.     At    (    .?  point,  his  examination  was   interrupted,  the 
g  taken  seriously  ill :  accordingly  by  consent  of  Counsel  on  both  sides. 
Mr.  i    -         '      ete  read  a  note  of  the  witnesses  examination  on  a  former  trial  in  the 
De  nil  Urn.  as  evidence  in  the  cause.     This  note  was  as  follows :  — 
'"  Edward  Hull  sw  -  N  tary  public  practising  in  Cape  Town.     I 

produce  in  my  protocol  dec  _:iment  or  trust  by  Plaintiff  to  G.  D.  Brunette. 

J.  G.  Steytler  and  F.  Hope,  dated  30th  December.  1854      -        -         for  the  benefit  of 

f  put  in.     It  contains  power  of  attorney  for 

teed  has  the  Plaint.:    -      a      me.     He  signed  it 

in  [48]  my  pn  -  interlineations  were  all  made  before  the  execution  with 

the  exception  of  two  words  '  herein  contained  "  on  pag  ;  y.     Tie  other  altera- 

•  were  made  bel         -  _        _.  but  at  the  passu  _     :  the  deed.     The  handwriting 

•  original  deed  was  of  a  clerk.     The  interlineations  with  th  _      exception 

are  in  my  handw:-        a  -examined  by  Cole.     That  deed  professes  to  be  of 

three  parts:  three  cert  •  .tied  on  the  30th  December,   1S54.       I  think  four. 

Brur.  -       -ler.  Hope  and  Osterloh  (I  think  he  was  the  fourth).     They  were  all 

I  think  not  other  pa:       -   -  a    .d  on  that  day.     Some  hav« 

-  a      I  at  all.      1       -        :  :'.t  A.  to  the  deed  is  not  signed.      -  •  no  verification 

of  the  schedule  ire  both.  I  think,  in  Brunette's  handwriting.     In  the  addition 

there  appears  an  error        -  .        in  schedule  A.     In  schedule  B.  there  is  no  entry  of 
moveables  and  -    .  memorandum  that  all  the  stock  and 

moveables  had  been  sold  in  execution.  The  schedule  B.  is  neither  signed  nor  does 
the  deed  profess  that  they  were.  Neither  of  them  is  dated.  The  schedule  B.  is 
dated  31st  of  December.  185  i  -  tule  B.  is  also  in  Brunette's  handwriting.  The 
-  11  is  jointly  to  the  trustees.  It  was  first  drafted  '  or  either  of  them  singly  ' 
but  this  was  chan^-  L  All  the  alterations  were  made  by  me.  My  attestation  is 
to  all  the  alter  -       xeept  jointly  either  of  them  or  singly  i  which  is  struck  out. 

My     signature     is     in     black     ink     and    the     attestations     made    in     my    own 
in  blue   ink.      The   wi(      -  -  -  -    -  _    ed   in   Brunette's  office. 

sees  •       •         :.  the  alterations  that  were  made  in  their  presence. 

The  letter  referred  to  in  the  deed  of  instructio:  -    -  annexed  to  the  deed.     T 

never  annexed.     It  was  bound  up  without  the  [49]  letter.       Re-examined  by  the 

is  not  the  practice  of  witnesses  to  attest  alteratiot- 
addi"  -  -  be  in  cot  therewith)  were  made  at  the  instance 

laintiff  after  half  or  three  quarters  of  an  hour's  squabbling  i>etween  him  and 
the  a--  -  -     :abble  was.  that  there  was  a  letter  on  the  table,  dated   i 

.iber,  addressed  to  them.     The  Plaintiff  wanted  the  contents  of  this  letter  to  be 
inserted.     Th-       ■■  _  -    :d  they   would  be  bound  by  no  conditions.     The  deed 

must         sig  -     gi     d  or  the     -  -  iered.     Hope  said  if  bound  by  condi- 

-  he  would  not  advance  a  sixpence  as  promised.     I  then  -    __   sted  those  cl 

rv   binding    and    all  ties  -      -  [suggested     something 

more  binding,  but  the  tru-  .sed  any  conditio:  -  tifi    perfectly 

understood  the  matter,  and  argued  it  till  we  were  tired.     All  the  alterations  were 
made  at  the  Plaintiffs  special  desire,  except  the  words  '  herein  contained.'     I  have 
seen  that  letter  again.     I  applied  the  following  day  to  Brunette  for  the  letter 
and  did  :  t.     I  don'1  know  what  became  of  it.     I  wished 'this  deed  to  be  en- 

■  d  fair  as  it  had  been  ordered  in  a  hurry,  but  the  Plaintiff  insisted  upon  - 
ing  it.  as  there  were  several  wri--  _       -"  him.     He  was  anxious  I     sig     as  by 

that  day's       -■  :  he  was  to  transmit  the  money  that        a  luthority  to  release 

some  horses  attached  in  executi 

•,-r  the  foregoing  note  had  been  read  in  Court  and  the  Exhibit  therein  referred 
to.  bavins  been  put  in.  the  examination  of  the  witness.  Hull,  proceeded,  as  follows: 
— ""Besides  myself  the  three     ssigi      3,  Brunette,  the  other  witness,  J.  A.  Stanford, 
son,  Mr.  S  -  Si      ford  were  present  when  the 

deed  was  executed.     I  think.  Mr.  [50]  Steytler  was  there  the  whole  time.     I  have 
heard  it  doubted."     The  witi    ss  was  <  •-       imiued.  and  deposed,  as  foil 

— "  The  evidence  was  given  in  the  case  of  Stanford  v.  D  They  were  pur- 
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ers.  Every  alteration  and  interlineation  but  one  was  made  before  Sir  Robert 
Stanford  signed.  1  refer  to  the  words  'therein  contained.'  One  other  interlinea- 
tion lie  particularly  insisted  upon  near  the  end ;  it  is  thai   relating  to  the  surplus. 

I  have  heard   nothing  about  the  lost   letter  Bince  1   was  Last   examined.      I    read 

.  or  heard  it   read  at  the  meeting.      It   was  a  request   thai   the  assignees  should 

he  property  in  a  particular  order.     The  body  of  the  deed  is  in  the  handwriting 

of  Mr.  Verway.     There  is  another  deed  in  my  book  in  the  case  oi   d   named 

Selway ;  the  words  'October  instant  '  came  into  this  deed.  I  believe,  becau  i  il  was 
copied  from  Selway's  deed,  dins  is  Sir  Robert  Stanford's  writing.  The  lettei  of 
24th  January,  1855,  was  read  (see  this  letter,  post  [II  Moo.  I'. C.J,  p.  68).  1  par- 
ticularly requested  thai  the  deed  should  be  copied  again,  but  the  Plaintiff  wished  to 

ii  in  that  state.  The  deed  was  read  over  carefully,  and  every  clause,  more 
than  once,  to  Sir  Robert  Stanford.  Tellslaer's  name  was  written  after  my  attesta- 
tion. I  am  sure  Crosbie's  was  not.  The  schedules  attached  were  produced  by 
Mr.  Brunette,  both  of  them  at  the  time  of  the  execution.  I  saw  no  other  schedule 
aing  ;i  list  of  creditors  on  that  occasion.  The  two  lists  were  on  the  table 
before  him.  There  was  hardly  a  question  which  Plaintiff  would  not  discuss  and 
re-discuss.  The  schedules  were  not  signed  by  ine,  because  ii  is  unusual  to  do  so. 
i  Ine  of  the  schedules  is  dated,  the  other  undated,  but  I  swear  positively,  that  A.  and  li. 
were  the  schedules  [51]  handed  in.  The  principal  discussion  was  about  the  order  in 
which  the  farms  were  to  be  sold.  Sir  Robert  Stanford  was  evidently  quite  at  the 
mercy  of  the  whole  of  them  ;  he  was  in  bad  health.  For  some  object  connected  with 
the  Sheriff's  sale   it   was  Sir  Robert's  particular   request    that  the  deed  should   be 

d  that  day,  because  it  was  a  post  day.  I  desired  to  take  it  home  to  have  it 
recopied,  but  Sir  Robert  was  anxious  to  take  it  home  before  the  post  left.  I  cannot 
give  any  reason  why  all  the  interlineations  were  not  initialed.  I  believe  the  other 
creditors  signed  in  my  office.  Their  signatures  were  not  attested  by  any  one." 
The  Appellant's  letter,  dated  the  24th  of  January,  1855,  was  verified  by  the  witness, 
Hull,  and  read  in  Court,  The  Appellant's  next  witness,  John  Brunette,  one  of  the 
attesting  witnesses  to  the  deed  of  the  3Uth  of  December,  1851,  having  removed  from 
Cape  Town,  his  evidence  taken  in  the  suit  of  Stanford  v.  De  VUliers,  was  also  read 
by  consent.  His  evidence  proved  the  execution  of  the  deed  by  the  Appellant  and 
by  the  Respondents,  Falker,  Hope,  and  George  David  Brunette.  The  Appellant's 
Counsel  also  put  in  evidence  two  letters  dated  the  21st  of  March,  and  11th  of  May, 
1857,  and  called  and  examined  ten  other  witnesses;  principally  to  prove  that  some 
of  the  Appellant's  creditors  never  executed  the  deed  of  the  30th  of  December,  1854 
and  that  some  other  creditors  did  not  execute  until  after  the  month  of  October,  1855. 
Tie'  Appellant's  .son,  Edward  Boardman  Stanford,  was  one  of  his  witnesses  to  prove 
some  of  the  averments  in  the  declaration.  Another  of  the  Appellant's  witnesses  «a- 
his  younger  son,  John  Frederick  Stanford.  This  witness  deposed,  with  reference  to 
She  Appellant's  receipt  of  the  1st  [52]  of  November,  1856,  for  £100.  that  it  was 
written,   as  well   as  signed,   by  the   Appellant   himself.     At   the  conclusion  of  this 

ss's  examination  the  Appellant's  Counsel  was  closing  his  ease,  but  was  inter- 
rupted by  the  Appellant,  and  thereupon,  Hull  being  recalled,  and  a  grosst  of  the 
original  deed  of  assignment  being  produced,  the  two  documents  were  collated  in 
Oourt  and  found  to  correspond,  and  Hull  proved  the  loss,  and  the  purport,  or  sub- 
stantial effect  of  tlie  letter  of  instructions  referred  to  in  the  deed.  The  Appellant 
offered  himself  as  a  witness,  but  his  Counsel  declined  to  examine  him.  Several  letters 
referred  to  in  the  judgment  of  their  Lordships  were  filed  by  the  parties.  The  Ap- 
pellant's Counsel  also  put  in  several  Exhibits,  and  having  dosed  his  case  the  Court 
stopped  the  further  hearing,  and  unanimously  refused  to  set  aside  the  deed,  direct- 
ing the  Master  of  the  Court  to  take  an  account  of  all  the  transactions  of  the  Re- 
spondents, and  to  report  specially  thereon. 

The  judgment  of  the  Court  as  entered  on  the  record  was  as  follows: — "The 
Oourt,  on  this  27th  day  of  August.  1858,  doth  reject  the  Plaintiff's  claim  in  conven- 
tion in  have  the  deed  of  assignment  declared  by  this  Court  to  be  null  and  void,  on 
"  ground  of  certain  interlineations,  erasures,  etc.,  and  doth  adjudge  the  deed  by 
the  1'lamtiff  in  convention  so  sought  to  be  set  aside  to  be  a  good  and  valid  deed.  And 
the  Court  doth  further  order  and  adjudge  that  the  assignees  do  render  before  the 
Master  of  Court  an  account  of  all  their  transactions,  and  that  the  Master  do  state 
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the  account  between  the  parties,  and  g  such  account  shall  inquire  into  such 

accounts  of  the  Defendants  in  convention  in  the  administration  of  the  trust  a- 

aiplained  f  i       [53]  Plaintiff  in  eonv^  I  shall  report 

specially  thereon  to  the  Court.     And  the  Court  doth  further  order  and  adjudge  that 
-    :t  both  i:  :onal  and  reconventional  claims  be  reserved  to 

await  the  proceedings  in  the  Masters  office." 

The  Judges  transmitted  their  reasons  for  this  judgment.     The  Chief 
after  st    I     a  that  the  at  -      ere  to  be  referred  to  the  Master,  proceeds 

terms : — "  With  regard  to  the  prayer  contained  in  the  declaration,  which  h; 
its  object  the  setl     a     -        "he  deed  ssig  I  express 

I        rt  in  saying,  that  there  is  not  the  slig        it  g  :.  for  enterta:        a 

application.     It  is  qui-  Sir  Robert  Stanford  had. 

some  eireumsta:.     -  .    _       ■  •  .audulent 

people),  become  greatly  distressed  for  money,  and  involved  in  further  trouble  by  a 

5  goods  a  been  made:  and  it  wa-  -.jle  that  his 

would  have  be*  -.v  broken  up.  unless  some  arrang  with 

-       iptain  Hope  and  Mr.  Brunette  are  C'_ 
to  have  acted  with  g  ••  rain  Hope,  being  a  ere 

iiderable  amount,  was  naturally  appointed  one  of  the  trustees.     I   i 
think  that,  so  far  from  the  Plaintiff  being  incapable  of  managing  his 
was  perfectly  alivc   -         -  .-.    for  Mr.  Hull  tells  us  thes  tiooj 

were  made  at  his  own  special  request.     He  se       -  throughout  the  interview  to  have 
looked  narrowly  to  his  own  interests,  bv  ing  t 

a     "  incorporated  with  the  lenee  has  been  offered  : 

vert  that  fore  we  must  regard  Hui.  •  :         •" 

transact^     •  "54]  from  that  wc  >  the  deed  was  prepared  in  the  ore 

and  the  interlinea'  e  made  in  the  manner  stated,  some  of  them  at  the 

special  request  of  Sir  Robert  Stanford,  a  s.  because  the  clerk  had  c 

the  deed      -  from  another  similar  deed,  which  rendered  modification  : 

sary.     I  was  anxious  to  know  t'  ructions  which  has 

been  lost:  but  Hull  has  -   '  -  ad  the  su   •  I  that  document.     I 

had  thought  that  it  would  have  been  found  advisable  to  have  the  Plaintiff  h:: 

-  own  vers:         f  the  transact  - 

hive  the  ■■  - :  explained :  '  •  t  thought  fit  I  e  him. 

I  certainly  wished  that  an  apport  should  be  afforded  the  Plait,"  -ating 

the  trans  fthe  Court  might  perhaps  have 

perm:  has        wever,  been  -  -hat  point,  be 

;n  tendered  as  a  wil      --         i  I  think  very  -         tor  the  learned 

Counsel  saw  that  there  was  documentary  -.  ■  se,  which  clearlv  showed 

that  -  rfectly  well  aware  of  everything  that  took  place.     I  Lave  here 

his  letter,  writ)  the  deed  had  been  pr^ 

•   -  _  though  it  is  in  the  handwrv    _     :   [55]    in  |  erson.  and  is 

dated.  lGtl  -""    this  was  a        -  24th  Januarv. 

-    :   and  it  .-  -to  the  trustees  who 

and  he  therein  presses  them  to  proceed  with  the  sale  in  a 
ular  way.  and  expresses  a  hope  that  they  think  favourablv  of  hi- 

-hem  as  trustees  having  power  to  sell  the  property,  and  from  the  subsea^^H 
corr- -  e,  he  ap;         •  -are  that  they  were  trustees  having  po^ 

sell.     Under   these  circums-         -     therefore,   I   can   see   no   ground   whatevt 

-ide  the  deed,  for  it   is  like  any  other  deed  made  under  similar  eircum- 
Plaintiff  was  pressed  by  creditors,  and  he  must  either  have  b 

A-  regards  the  reception  of  the  Plaintiffs  evidence,  it  appears  that  bv  the 

•.u-Dutch  law  a  Plaintiff  can  only  claim  the  right  to  be  examined  where  he  hat 

plena  pr-  a  clear  presumption  in  his  favour,  which  falls 

hnica]  requisite,  as  where  one  w 
rthcoming  and  two  are  technically  necessary.     See  Van  Leeuwe: 
Voet.  p.  22  to  Dutch  Juris.  |       "-        (Herbert 

Van  der  Linden,  p.  263  ;  t.  (Menses    Cape  of  Good  I 

Reps.  35" 
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insolvent  or  submit  to  the  other  alternative  of  making  meni  for  the  bi 

of  his  creditors,  and  thai  latter  course  being  adopted,  a  deed  was  drawn  up  in  the 

ordinary  form  (as  far  as   1   ran   understand  the  document);  a    reservation   being 

in  favour  of  the  Plaintiff  in  case  the  property  turned  oul  of  re  value  than 

it  was  estimated.  Thai  being  bo,  the  prayer  of  the  declaration,  thai  the  deed  should 
be  declared  null  and  void,  we  are  unanimously  of  opinion,  ought  nol  to  be  granted. 
On  the  contrary,  1  think  it  was  a  deed  executed  by  a  person  who  was  quite  aware 
of  what  In-  was  doing,  and  made  for  a  proper  consideration  and  for  a  proper  pur- 
pose.  As  to  tin-  investigation  of  the  accounts,  I  need  nol  go  into  that  part  of  the 
case  now.  as  th.'  trustees  must  lender  to  the  Master  an  account  of  all  their  transac- 
Those  parties  who  take  the  Plaintiff's  view  of  the  matter  will  then  have  an 
opportunity  of  making  oul  their  case,  and  we  will  give  the  Master  instructions  to 
apply  to  the  Court.  Thus  the  Plaintiff  can  have  [56]  redress,  if  he  has  gui 
injury,  but  the  Court  cannot  grant  his  prayer  to  have  the  deed  declared  altogether 
null  and  void." 

Mi-.  Justice  Cloeie's  reasons  for  the  judgment  were  as  follows: — "The  Plaintiff's 
declaration  claimed  that  the  deed  of  assignment  executed  by  the  Plaintiff,  under 
which   the  Defendants   had   realized   his   property  for  the  benefit   of  his  creditors, 
should   he  declared   null   and  void  on   the  ground   of  certain   alleged   mutilations. 
erasures,  interlineations,  and  other  informalities,  and  for  the  non-fulfilment  of  cer- 
tain conditions  set  out  in  the  deed.      To  support  this  allegation,  twelve  witnesses  were 
ined  by  the   Plaintiff,  the  most    important   being  the   Notary  public  (Edward 
Hull),  who  had  executed  the  deed  in  question,  and  from  their  joint  evidence  I  was 
perfectly    satisfied    that    the    declaration    could    not    be    supported.     The    evidence 
showed  that  Hull,  the  Notary,  had  been  sent  for  to  pass  the  deed  of  assignment  by 
Sir  Robert  Stanford  to  the  Defendants;  that  in  this  case  (as  is  often  done  for  the 
dispatch  of  business)  he  took  with  him  prepared  the  draft  of  an  ordinary  deed  of 
anient    of  persons  in  business,  or  traders,  thus  placing  their  estates  under  trust. 
That,  owing  to  this  circumstance,  several  insignificant  alterations  were  made  by  him 
at  the  passing  of  the  deed,  and  before  all  the  persons  executing  the  same,  in  which 
for  the  words.  '  stock-in-trade,  merchandise  '  were  substituted  the  words  '  moveables, 
or  movable  property,  cattle,  horses,  etc..'  hut  that  only  three  material  additions  or 
alterations  were  made  in  the  draft  of  this  deed;   which  additions  and  alteration.-. 
however,  were  made  at  the  urgent  instance  of  the  Plaintiff  himself,  and  which  were 
then  and  there  made,  read  over  to  the  parties,  and  attested  by  the  initials  of  the 
Notary  in  the  margin  of  the  draft.      The  [57]  only  other  objection  addressed  on 
behalf  of  the  Plaintiff  to  invalidate  the  deed  arises  from  the  fact,  that  a  so-called 
'Letter  of  instructions,'  referred  to  in  the  deed,  was  not  produced,  although  recited 
annexed  to  the  deed.     Every  inquiry  during  the  trial  satisfied  all  the  Judges 
that  this  so-called  letter  was  not  in  the  possession  of  the  Notary  :   that  he  had  made 
every  search  for  it.  hut  in  vain  :  thus  leaving  no  doubt  in  the  minds  of  the  Judges 
that  some  one  or  other  at  the  meeting  when  the  deed  was  past,  must  have  carried 
this  letter  away,  and  thereupon  the  Court  allowed  secondarv  evidence  to  be  brought 
as  to  its  contents.     That  evidence  also  satisfied  the  Judges,  that  this  letter  could  not 
have  contained  any  other  directions  than  one  relating  to  the  order  in  which  the 
Plaintiff's  landed  property  was  to  lie  sold  off  by  his  trustees:  the  Plaintiff  having 
expressed  a  strong  desire  to  retain  his  'Klein  River'  property  as  being  the  most 
valuable,  and  the  sale  of  which  he  said  might  be  arrested  by  holding  out  to  his  trus- 
tees  that   on   his   arrival   in   England   funds   would   he   immediately  transmitted  bv 
him  to  his  trustees,  wherewith  to  pay  all  his  creditors  without   resorting  to  the  sale 
of  that  property.     We  had  the  further  evidence,  that  urgent  appeals  followed  the 
Plaintiff  to  make  these  remittances,  but  that  none  were  ever  made;   whereupon  the 
trustees,  after  waiting  eighteen  months  for  these  remittances,  advertised  this  pro- 
perty for  public  sale,  when  almost  fabulous  prices  were  obtained  for  the  property. 
It  should  further  be  remarked  that  the  draft  or  '  Minute'  las  it  is  termed  in  out- 
law i.  so  drawn  out  by  the  Notary,  which  remains  in  his  protocol,  is  only  viewed  in  the 
Hutch  law  as  a  draft  to  be  kept  in  his  blotter  (vide  Grotius'  Intro.  B.  2.  eh.  17. 
28.).     From  this  draft  he,  however,  grants  what   [58]   is  termed  the  '  Grosse,'  or 
original  counterpart,  which  is  the  deed  issued  to  the  parties,  and  to  be  produced  in 
all  Courts,  and.  whenever   required:   and  in  this  instance  the  '  Grosst  '  was  found 
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to  be  perfect  and  free  from  all  cavil  or  objection.     Upon  the  result  of  this  examina- 
tion all  the  Judges  immediately  found  that  there  was  no  ground  for  impeachir.. 
deed  '  qu.  ;.nA  that  the  only  remedy  which  the  Plaintiff  had  against  the 

trustees,  appointed  by  himself,  was  to  '  debate  '  the  account,  which  they  declared 

•vere  willing  to  render,  and  for  this  purpose  we  directed  these  accounts  to  lie 
referred  to  the  Master  of  the  Court." 

Mr.  Justice  Waterinevers  reasons  were  as  follows: — "It  was  clearly  established 

e  evidence  of  the  Notary,  who  was  the  first  witness  called  by  the  Plaintiff,  that 
every  interlineation,  modification,  and  alteration  that  was  made   in  the  de 

--  _    inent  intended  to  remain  in  the  Notary's  protocol  (called  the  "  Minute  '  in  the 

Colonial  practice',  except  only  in  two  unimportant  words,  were  made  in  the  Plain- 

and  partly  at  his  suggest    in  :  that  the  letter  of  instructions  which  is 

-Tig  contained  nierelv  the   order  in  whieh   the    sale   of   the    several    prop- 

-  -::ed  should  take  place:  that  the  Plaintiff,  though  in  very  distressed  pecuniary 

circumstances,  and  suffering  from  ill  health  also  at  the  time,  perfectly  understood 

what  he  did  when  he  executed  the  deed  :  plainly  intended  the  assignment  as  tin 

e  from  his  difficulties  at  that  time:  and.  in  fact,  when  the  Notary  sugs 
that  on  account  of  the  many  alterations  a  fresh  copy  should  be  made  for  signature, 
insisted  on  signing  the  deed  in  that  state,  lest  a  post  for  the  country  should  1> 
The   •   "      ss      ;ving  proved  further,  that  the  schedules  annexed  to  the  deed  were  the 
actual  schedules  exhibited  at  the  time  of   its  [59]   signature,  and  intended  to  be 
annexed,  the  whole  of  the  proof  of  the  Plaintiff's  allegations  impugning  the  int-  s 
of  the  deed  failed  utterly.     Whether  or  not  the  assig        -   have  acted  properly  in 
the  execution  of  their  trust  is  a  wholly  different  question.     The  inquiry  before  the 
Master  as  to  their  accounts,  and  his  special  report  thereon,  will  enable  the  Plaintiff 
to  bring  the  whole  of  their  conduct  in  the  trust  under  the  review  of  the  Court.     It 
was  in  order  to  afford  the  Plaintiff  this  opportunity,  that  the  Court  refused  to  enter- 
tain the  Defendant's  reconventional  claim,  which  otherwise  would,  by  the  practice 
of  the  Court,  have  been  at  once  heard,  until  the  accounts  had  been  before  the  Master 
and  his  report  had  bee:    _  .'-     I  inclusion  of  the  case  the  Plaintiff  claimed 

to  be  heard  as  a  wit  --  -  ugh  his  Counsel  declined  to  offer  him  as  such.  The  law 
of  the  Colony  is.  that  partie-  I  suits  cannot  be  tendered  as  witnesses  except  in  sup- 
plement after  semi  plena  [,  Ithough  in  the  discretion  of  the  Court  a  party 
may  be  called  by  the  Court  to  elucidate  any  question  in  which  the  Court  think  it 
desirable  that  he  should  be  heard.  I  believe  the  counsel  exercised  a  proper  d 
tion  :  -:ring  the  Plaintiff  to  lie  put  into  the  box.  If  they  had  tendered  him, 
I  should,  probably,  not  have  felt  myself  justified  in  a>-  ting  1  -  _  -worn. 
It  will  appear  from  the  proceedings  that  the  Court  did  not  call  for  the  Defend 

Mr.       -         Bell  bein_'       -     I  from  the  Colony  on  account  of  ill  health,  his  rea- 
were  not  sent:  but  at  the  trial  he  ej  -       'lis  entire  concurrence  with  the  other 

Judg   • 

The  present  appeal  was  from  the  judgment  of  the  Supre:  dated  the 

of  August 

[60]  The  Appellant  afterwards  presented  a  petition  to  Her  W  n  Council, 

in  which  it  was  alleged,  that  the  appeal  could  not  safelv  or  properly  be  heard  with- 
out further  and  better  evidence  than  was  contained  in  the  record  which  had 
transmitted  from  the  Court  below.     That  the  judgment  of  the  Court  below  affirmed, 
amongst  other  thinsis.  the  follow      _        -  -ions  disputed  by  the  Appellant:    first,  that 
a  certain  deed  or  instrument,  dated  the  30th  -"  -  dulv  es< 

and  completed  :  and.  secondly,  that  material  alterations  and  mutilations,  ap] 

f  the  deed,  were  made  before  the  Appellant  executed  the  sanir. 
with  his  consent,  and  that  he  had  at  any  rate  recognized  the  validity  of  the 

i  alterations  and  mutilations  had  been  effected.     And  the  petit: 
that  the  record  of  the  proceedings  did  not  give  a  full,  accurate,  and  sufficient  d..  - 
tion  of  the  evidence  or  the  documei.'  to  enable  He:    M       -         Judicial  I 

mittee  of  the  Privy  Council  to  judge  of  the  corrt-  -     F  the  aforesaid 

arrived  at  by  the  Court  below.     That  the  insufficiency  of  the  record  or  trai  • 

-  apparent  on  the  face  thereof  from  this  fact:  that  i  f  a  letter  dai- 

16th     I  ■"•"  i  in  the  transcript  or  record,  although  such  a 

- 
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was  specified  by  the  Chief  Justice  .-is  pari  of  the  evidence  on  which  hie  judgmen! 
n.is  founded.  And  also  in  tins:  thai  whereas  Mr.  Justice  Cloete's  reasons  rtated, 
thai  tin'  deed  was  altered  by  substituting  the  words  "  movables,  or  movable  property, 
oattle,  h'M'srs,  etc."  for  the  words  "stock  in-trade,  merchandise,"  the  [61]  alleged 
oopy  of  the  deed  in  the  record  showed  a  substitution  of  the  words  "  land,  property, 
stock,  movables"  for  the  wm-ds  "goods,  wares,  and  merchandise;"  and  also 
whereas  Mr.  Justice  Cloete's  reasons  Btated,  that  a  certain  grussi  of  the  deed  was 
found  by  the  Court  below  to  lie  "  perfecl  and  free  from  all  cavil  or  objection,"  yel 
that  no  copy  of  the  grosst  appeared  in  the  record  or  transcript  :  and  also  that  in 
the  note  id'  Hull's  evidence,  on  which  evidence  the  Court  below  based  its  judgment, 
he  is  stated  to  have  sworn,  that  his  attestation  was  io  all  the  alterations,  and  made 
in  blue  ink,  whereas  in  the  copy  of  the  deed  in  the  record,  his  attestation  appeared 
to  three  only  out  of  eleven  material  alterations,  ami  are  represented  in  black  ink. 

That    it    i  cover  appeared,  that  the   record  or  transcript    was   further   defective   in 

fflris:  that  the  alleged  copy  of  the  (teed  set  out  m  the  record,  or  transcript,  differed 

materially  from  the  deed  produced  in  the  Court  below,  and  that  the  copy  of  the  letter. 
dated  the  24th  of  January,  1855,  was  not  a  copy  of  the  letter  produced  in  the  Court 
below  :  and  the  petition  prayed,  that  Her  Majesty  would  order  the  transmission 
from  the  Cape  of  Good  Hope  of  the  following  documents  and  evidence: — First,  the 
original  draft  of  the  deed  in  Edward  Hull's  protocol,  with  the  schedules  thereto: 
secondly,  the  original  grosse  of  the  deed  issued  by  Edward  Hull  to  the  Respondents, 
and  produced  in  the  Court  below  :  thirdly,  the  letter  of  January  lbtli,  1855,  cited  in 
the-  reasons  of  the  Chief  Justice;  fourthly,  the  original  letters  and  accounts  pro- 
duced in  the  Court  below,  together  with  the  original  of  the  letter,  dated  January 
84th,  1855;  fifthly,  the  shorthand-writer's  notes  of  the  evidence,  judgments,  and 
observations  of  the  Judges  in  the  [62]  Court  below  ;  sixthly,  the  shorthand-writer's 
QOtes  of  the  evidence  of  Hull  given  in  the  previous  case  of  Stanford  v.  De  VHMers, 
and  lead  by  consent  in  the  Court  below  ;  seventh,  the  original  documents,  or  copies 
of  the  entry  in  the  Sheriff's  Office  at  the  Cape  of  Good  Hope;  and  lastly,  the  short- 
hand-writer's notes  of  the  evidence  in  the  last-mentioned  case,  with  the  affidavits 
used  on  a  motion  before  the  Supreme  Court,  on  the  19th  of  March.  1857. 

This  application  was  supported  by  affidavits.  The  Appellant  deposed,  that  the 
deed  of  assignment,  dated  the  30th  of  December,  1854,  of  which  he  insisted  an 
incorrect  copy  was  set  out  in  the  record  of  the  proceedings  in  the  appeal,  was  without 
his  knowledge  or  consent  altered,  added  to,  and  mutilated  in  material  parts  thereof 
after  he  had  executed  the  deed  ;  and  that  he  never  had  recognized  the  same,  and  had 
been  seriously  injured  by  means  of  the  alterations  and  additions,  erasures  and 
mutilations.  That  the  only  changes  in  the  original  deed  which  were  made  before 
his  execution  thereof,  or  subsequently,  were  made  with  blue  ink,  in  his  presence,  on 
the  30th  of  December,  by  Edward  Hull,  and  were  so  made  in  the  presence  of  Joseph 
Arthur  Stanford,  his  son,  one  of  the  attesting  witnesses  to  the  deed.  The  affidavits 
then  went  on  to  say  that  certain  material  words  were  added  to  the  deed,  and  also 
that  certain  material  words  had  been  erased  in  the  deed.  That  the  letter  dated  the 
28rd  of  December,  1854,  stated  to  be  annexed  to  the  deed,  was  not  annexed  thereto, 
•h.scpb  Arthur  Stanford,  his  son.  also  made  an  affidavit  to  the  effect,  that  the  altera- 
tions and  erasures  in  the  deed,  as  it  appeared  in  the  transcript  of  the  proceedings, 
were  not  in  existence  when  the  deed  was  executed.  That  no  [63]  directions  by  the 
Appellant  for  the  disposal  of  his  landed  property  were  then  contained  in  the  deed. 

(August  •'!,  1859*)  Mr.  Bushby.  in  support  of  the  application. — The  question 
raised  by  the  appeal  cannot  be  satisfactorily  determined  by  this  Court  without 
an  inspection  of  the  original  deed.  In  Ganapa  v.  Larios  ('-'  Knapp's  I'.C.  Cases,  283  i. 
Lord  Wynford  said,  that  if  a  case  on  appeal  was  in  so  unsatisfactory  a  state  as  to 
require  further  explanation,  or  the  evidence  so  unworthy  of  credit,  this  Court  would 
not  b,  concluded  by  the  judgment  of  the  Court  below,  but  would  send  the  case  back 
for  further  inquiry.  No  doubt  can  be  entertained  that  this  Court  has  power  to 
direct  the  transmission  of  original  documents  used  in  the  Court  below  for  examina- 
tion at  the  hearing  of  the  appeal.  M'Carthy  v.  Jinlah  (12  Moore's  P.C.  Cases.  47).  or 

*  Present:   The  Right  Hon.  Lord  Kingsdown.  the  Right  Hon.   Dr.  Lushington, 

ami  the  Right  Hon.  Sir  Edward  Ryan. 
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to  direct  a  document  not  forming  part  of  the  record  to  be  transmitted.  Ma  ■ 

ren.  of  Jama  re's  P.C.  <  228). —  Lord  Kingsdown  :   Have  the 

:  the  Court  below  the  power  to  transmit  the  original  document?] — The  deed 
in  question  was  in  the  ssesc  .:  of  a  Notary  public,  and  therefore  must  be  in  the 
power  or  custody  of  the  Court  A_'ain.  the  record  is  manifestly  inaccurate  i 
several  important  particulars  before  mentioned  :  nor.  as  we  insist,  did  the  Court 
below  compare  the  prot/t  produced  by  the  Notary  with  the  original  deed. — [Lord 
Kinssdown  :  You  must  satisfy  their  Lordships  that  the  documents  which  were  put  in 
evidence  are  not  contained  in  the  [64]  transcript.] — The  deed  set  out  in  the  record 
does  not  appear  from  the  shorthand-writer's  notes  to  be  the  deed  proved  in  the  Court 
below.  Evidence  appears  to  have  been  given  at  the  trial  which  is  not  contained  in 
the  record. — [Dr.  LushingTon  :  We  cannot  look  to  the  shorthand-writer's  notes  of  the 
evidence  at  the  trial:  we  are  confined  to  the  record  of  the  proceedings  transmitted. 
It  may  be  that  the  documents  you  complain  of  not  forming  part  of  the  transcript 
were  not  in  fact  used  in  the  Court  below  as  evidence.] — The  affidavits  state  that 
evidence  used  at  the  trial  is  not  in  the  transcript. 

Mr.  Busk,  for  the  Respondents,  opposed. — The  record  alone  is  to  be  looked  to. 
N  bjection  exists  to  its  authenticity.  It  has  the  certificate  of  the  Registrar,  the 
proper  officer  of  the  Colonial  Court,  and  is  under  the  seal  of  the  Court,  as  required 
by  the  Charter  of  Justice,  with  a  list  of  the  docui..  -  "ained  according  to  the 
Rule  II.  of  the  Order  in  Council  of  the  13th  353.     Irrespective  of  I     - 

which  is  a  fatal  objection  to  the  present  application,  there  has  been  transmitted  as 
part  of  the  record  -  •       f  the  deed  of  i  of  December,  1854.  and  the 

schedules  thereto,  with  the  Appellant's  initials  at  the  foot  of  the  first  page,  and  after- 
wards at  the  foot  of  every  alternate   page.     The   reference  in  the  Chief  Ju-- 
reasons  to  a  letter  dated  the  16th  of  January.  1S55.  is  a  clerical  mistake,  and  really 
referred  to  the  letter  of  the  "24th  of  January.  185i 

The  Right  Hon.  Lord  Kingsdown. — Their  Lordships  are  of  opinion,  that  they 
cannot  make  any  Order  upon  this  petri     n. 

[65]  The  appeal  now  came  on  for  hearir._  2 

Mr.  Rolt.  Q.C..  Mr.  Bushby.  and  Mr.  M.  R.  Phillips,  for  the  Appellant.— In  the 
first  place,  we  submit,  that  the  justice  of  the  case  requires  further  evidence  to  be 
taken  here,  either  viva  race,  or  by  affidavit,  as  provided  by  the  Statute.  3rd  and  4th 
Will.  IV..  c.  41.  sec.  8,  or  by  a  commission  to  be  executed  in  the  Cape,  as  was  done 
lit  v.   I.e  Sueur  <1_   Moore's   P.C.   C  The  Appellant,   although  he 

desired,  was  not  examined  at  the  hearing  in  the  Court  to  esl  iblish  his 

and  the  trial  was  other''   -         -  tisfactorily  conducted.     It  would  be  inexpedient  and 
useless  to  remit  the  appeal  to  the  Cape  of  Good  Hope  for  re-hearing  and  the  rec<  | 
of  further  evidence  there,  as  the  AppeQanl  England  and  can  be  examined 

here.  [Their  Lordships  directed  the  case  to  proceed  upon  the  merits.]  Upon  the 
merits  our  contention  is.  that  the  deed  and  schedules  were  not  perfectly  executed, 
and  that  the  deed  has  been  fraudulently  alter*  s  to  confer  the  power  of  selling 

immovables  _       Uy  contained  in  it.     The  arrangement  between  the  Appel- 

ant! his  credr     -  g  that  the  personal  estate  alone  was  to  he  sold  by  the 

e  difficulty  arises     s  to  what  lav     -  -       ■   looked  to,  as  no  special  law 
ipplied     by  I  below     to     th<  •        which, 

been      treated      by     the     Court      as     one     of      English      law :      but 
prim  E    jlish    law    as    well    as    by    the    Roman    Dutch    law.    the 

ment  cannot  be  sustained.     The  letter  of       -  - 

•        was  never  annexed  to  the  deed,  nor  was  its  effect  looked  to  by  the  Court,  tl 
it  would  be  by  t!  ■    1.    glish  law  a  condition  precedent  to  the  execution  of  [66]  'he 
deed.  Wett  v.  -  •■  I   \\  -  V.    ;.    47  ■  and  see.  1  Smith's  Lead*    _  I 

4th   edit.  1.   nor   was   any   regard   ever   paid   to  such    letter   by  the   Respondents   in 
acting  under  the  trusts.     But.  further,  the  deed  is  defective  and  cannot  be  sust.i 
upon   these  grounds  :   first,   upon  the  face  of   it  the  Appellant's  creditors  d: 
ite  within  the  time  limited  therein  for  that  p  •  Htm   il 

v.  Lord  .  'tore  (1    Dru.  and  War. 

- 
Jolly  v.  IT"     '  ■         !  are  all  authorities  -  »  that  a  deed  in  such  ci  1 

sustained;  s  Uy.  I  -  hedules  • 
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each  leaf  by  the  parties  to  the  deed,  and  by  the  attesting  wii  [uired  by 

the  Roman  Dutch  law,  and  the  Ca] f  Good  Hope  Ordii  1    i    15  of  1845. 

i  properly  attested  as  required  by  thai  Ordinance,  inasmuch  as  of  the  two 
witnesses  to  the  deed,  on.-  was  incompetent,  being  the  son  of  the  Appellant,  and 
lso  incompetent  from  beint:  the  brother  of  the  Respondent.  Brunette. 
•1-  Notary's  Manuel,  p.  171  (2nd  edit.).  Voet,  22,  5,  3.  Van  Leeuwen,  p. 
613.  Thirdlv,  the  deed  has  been  tampered  «  ith  after  execution,  which  by  the  Roman 
Dutch  law  would  entitle  the  Appellant  to  be  placed  in  the  same  position  as  if  no 
alterations  had  been  made.  Fleck  v.  Solomon  | 1  Watermeyer,  til ).  The  alterations  ap- 
parent on  the  face  of  the  deed  were  unattested  by  the  attesting  witnesses,  and  such 
alterations  as  purport  to  be  attested  by  Hull  were  not  so  attested  when  the  deed  was 
signed  by  the  Appellant,  or  with  his  consent.  Such  alterations  and  mutilations  and 
Che  oiiiis-[67]-sion  of  reference  to  the  letter  of  instructions  which  was  incorporated 
with  the  deed  and  restrained  the  sale  of  the  immovable  estate,  had  the  eft'. 
altering  the  whole  scheme  and  character  of  the  trust  for  the  creditors  to  the  Appel- 
lant's prejudice. 

Mr.  R.  Palmer.  Q.C.,  and  Mr.  Busk,  for  the  Respondents,  were  not  called  upon  to 
address  their  Lordships. 

Judgment  was  delivered  by 

The  Right  Hon.  Lord  Kingsdown. — This  is  an  appeal  from  a  judgment  of  the 
Supreme  Court  of  the  Cape  of  Good  Hope,  in  a  suit  instituted  by  the  Appellant 
against  the  Respondents  for  the  purpose  of  setting  aside  a  deed  of  assignment,  dated 
the  3rd  of  December,  1854,  under  the  circumstances  stated  in  the  evidence. 

Their  Lordships  are.  however,  of  opinion,  that  the  deed  which  is  now  sought  to 
be  invalidated  is  in  entire  accordance  with  that  which  was  intended,  a  fact  which  they 
think  can  admit  of  no  doubt  whatever.  It  is  stated  that  the  intention  of  the  deed, 
or  the  intention  rather  of  Sir  Robert  Stanford,  was  merely  this:  to  assign  his  per- 
sonal estate  to  trustees,  who  were  to  sell  it  :  and  with  respect  to  his  real  estates,  that 
they  were  not  to  be  sold,  but  were  to  be  retained. 

Now,  let   us  see  what  took  place  immediately  after  the  execution  of  the  deed, 
pnd  just  before  Sir  Robert  Stanford  himself  is  stated  to  have  left  the  Cape  of  I 
Hope. 

On  the  24th  of  January.   1855,  on  the  execution  of  this  deed,  the  two  tni-' 
Captain  Hope  and  Mr.  Brunette,  gave  their  bills  to  the  amount  of  £2500.  in  part 
security  of  a  debt  :  and.  on  the  24th  oi  January.  [68]  1855,  the  day  Sir  Robert  Stan- 
ford left  the  Colony,  he  writes  this  letter  :  — 

Cape  Town.  January  21.   Is.",.", 

"Gentlemen. — Mr.  Brunette  having  always  led  me  to  understand  that  I  would 
get  credit  for  about  £3000.  for  twelve  months,  or  until  I  remitted  the  amount  from 
London,  last  evening  I  learned  from  him  that  I  can  neither  get  this  nor  the  £500, 
which  was  promised  me  by  all  parties,  unless  I  make  a  sacrifice  of  Gustrouw.  the 
projected  village,  etc..  which  I  would  have  done  before  and  prevented  the  sale  of 

;  at  Kleyn  River,  had  I  known  it  would  have  come  to  this.  It  being  my  desire 
neither  to  sacrifice  Gustrouw  nor  the  projected  village,  and  there  beino  now  about 
10,  still  to  pay  (not  speaking  of  first  mortgages),  I  now  propose  and  hope  vou 
w  ill  think  favourably  of  it  :  that  as  Bloem  Fontein  and  Uintjes  Kraal  are  to  be  sold 
on  the  1st  March,  to  sell  Kosrel  Bay,  the  house  at  Gustrouw.  and  500  acres  of  ground 
near  the  house,  not  including  the  wood,  as  also  the  estate  at  Hang-lip,  if  confirmed, 
which  will  reduce  my  liabilities  to  very  little. 

"  You  are  aware  that  Lady  Stanford  holds  a  mortgage  on  Kleyn  River  for  £7250  : 
she  also  has  the  power  of  anticipating  half  the  expectant  of  each  of  her  children, 
for  their  preferment,  advancement,  or  benefit.  It  is  my  intention  on  returning  here 
to  raise  £3000.  or  £4000.  on  Kleyn  River,  by  making  Lady  Stanford's  a  second 
which  will  be  quite  the  same  to  her.  or  if  there  is  any  difficulty  in  that,  to 
get  her  to  anticipate  :  but  the  former  having  been  already  offered  if  the  property 
were  worth  it.  I  can  now  enclose  many  certificates  to  prove  that  it  is  worth  very 
much  more.  My  object  is  to  pay  off  every  one.  [69]  and  give  my  children  a  fair 
start  :  whereas,  if  Gustrouw  and  Klein  River  are  sold,  I  cannot  do  so. 

"  I  do  not  propose  to  take  from  you  any  of  the  security  vou  now  hold,  unless  a 
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party  undertakes  to  pay  the  whole  off.  I  only  require  a  little  time  to  enable  me  to 
remit  from  England:  security  there  is  enough. — I  am.  etc.,  R.  Stanford." 

■  To  J.  H 0]  •  .  i-    D.  Brunette,  and  J .  G.  S  -    - 

This,  therefore,  is  a  letter  written  by  him  immediately  before  he  left  the  Ga 
ieh  he  refers  to  those  trustees  as  having  power  of  sale,  as  trustees  for  the  sale. 
•.  eeommends  the  mode  in  which  the  sale  is  to  be  carried  out. 
On  the  12th  of  February.     355,  -  'bis  gentleman  was  unfortunately  in 

a  very  indifferent  state  of  health,  which  prevented  him  attending  to  much  bus 
and  Lady  Stanford  seems  to  have  acted  on  his  behalf,  and  to  have  corresponded  on 
subject. 

•hat  day  Mr.  Brunette  writes  to  Lady  Stanford  i;.  these  terms 
"  Mv  dear  Lady  Stanford. — T  of  Good  Hope,  steamer,  being  about  to 

sail  for  England,  and  as  she  will  make  a  quick  passage,  and  arrive,  perhaps,  before 
the  sailii..  .in  which  Sir  Robert  took  his  departure  20th  of  last 

mouth.  I  avail  myself  of  the  opportunity  thus  afforded  me  to  advise  you  thereof,  and 
3t  that  on  receipt  of  this,  or  shortly  af"        S        I  ibert  will  have  arrived, 
and  that  he  is  much  better,  both  in  mind  and  body.     The  am  5  he  had  to 

suffer  we:     •  :.t  to  upset  any  person  of  the  best  health  possible. 

[70]  "  As  you  will  naturally  be  anxious  to  hear  how  matters  have  gone  oi 
I  wrote  last,  and  as  I  conceive  it  to  be  mv  duty  not  to  hide  anything  from  you.  but  to 
inform  you  of  all  and  every  particular,  although  what  I  may  now  write  may  seein 
to  vou  very  bad.  yet.  my  dear  Lady  Stanford,  don't  let  it  grieve  you  :  the  worst  is 
now  past,  the  tide  is  at  its  lowest  ebb.  and  I  can  see  my  way  clearly  to  make  all  right 
Sir  Robert  will,  of  course,  inform  you  of  particulars  :  suffice  it  for  me  to 
say.  that  in  execution  of  certain  jud_  -     if  the  Su^  I     art  of  this  Colony, 

all  the  movable  effects  belonsintr  to  Sir  Robert  in  Cape  Town  and  at  Klein  River 
were  sold  off  by  the  Sheriff.  Captain  Hope  and  myself  passed  bills  for  the  amount 
of  £'-'  satisfy  the  judgments,  and  gave  three  months*  credit   at   sale- 

prevent  the  stock  at  Klein  River  being  sold  for  cash,  in  which  case  it  would  have 
sacrificed.     Thus  all  the  movable  effects   at   Cape   Town,   Klein   River,   and 
Gustrouw.  have  been  sold,  and  I  should  think  when  the  proceeds  come  in  there  will 
be  sufficient,  or  nearly  so.  to  repay  th-    t  '_" 

There  are  vet  debts  to  the  amoui  •         _  ss.  to  be  met.     To  i 

-     debts,  we  have  to  sell  the  farms — 'Bloom  Fontei  -   Kraal."  '  K    _ 

Bay."  and  "  Gustrouw."  and  as  landed  property  has  risen  very  considerably  in  the 

locality  of  the  said  farms.  I  anticipate  that  they  will  sell  for  an  amount  considerably 

beyond  the  m:    '  _    a   -  'hereon,  so  that  by  the  time  the  said  farms  are  disposed  of, 

dd  think  the  debts  will  be  reduced  to  about  £15  E2  Previ.     - 

Sir  Robert's  departure  he  assigned       -     -to  Captain  r*elf.  and   Mr. 

tier  (this  latter  gentleman  we  could  not  keep  out.  he  beiii'j  a  creditor  for  about 
0,  and  [71]  by  having  him  in  the  assignment  he  is  obliged  to  wait  until  we 
funds  by  sale  of  proper! 

"  The  house  in  town  is         -  It  tgag  -  full  value  :  but  the: 

a  small  property  at  H  lolland.  bought  from  a  Mr.  Tesselaar.  which  I  think 

will  add  a  few  pounds  to  our  funds,  s        £200,  more  or  less.     Tou  will  perceive  that 

I  have  not  said  anything  about  Klein  River,  because  Sir  Robert  has  at  last  decided 

ep  the  farm,  in  preference  to  Gustrouw.     Much,  very  much,  of  his  difficulties 

have   arisen   from   an   over-anxiety  to  keep   this  latter  farm,   for  the   purp.  - 

establishing  a  village  thereon  :  the  plan  was  a  good  one.  but  impossible  to 

out  without  capital,  and  certain!-.  Sir  B  -     ise.    Ii"  he  retained  Gustrouw. 

Klein  River  should  be  sold.  and.  as  far  as  my  ju    _       at  g     -   "he  two  places  could 

nipared.     We  have  promised,  that  after  the  farms  before  mentioned  are 

that  we  shall  wait  ei-zht  months  before  advertising  any  part  of  the  Klein  River. 

Robert  to  make  remittance  of  any  balance  of  debt  there  may  be.  if 

indeed  there  should  be  any:  and  should  all  turn  up  as  I  anticipate,  there  will  be 

ent  to  pay  all  without  selling  an  acre  of  Klein  River.     P        E  '■•'•    rd  is  delighted 

that  Klein  River  is  safe.     I  have  purchased  for  him  about  800  sheep,  some  o\en. 

2  m.  ploughs,  etc..  in  all  to  the  amount  of  somewhat  more  th 
keep  him  employed.     He  feels  oolite  proud  of       -  -       -..  and  will  take  good  ca 
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I  all  the  household  furnitun  article  of  which  left 

_ fit  much  below  the  value  aa  when  tl 
hood  became  aware  of  the  fact  that  I  was  purchasu  nvard.  they  would 

bid  against  me.  thus  the  articles  were  sold  to  I  -  than  half  value:  thi> 

interest,  [72]  as  I  have  advai:<  lerably  t       -  but 

!  the  old  place  Btripped  of  everything. 

small,  as  you  well  know,  and  the  amount  which  must  be  paid  in  1 

will  press  Lard  on  me.  yet  with  assietani  •    1 
bill  at  six  months  from  date  for  the  amount. 

'  If  there  are  funds  from  which  Edward  can  repay  me  in  eight  mouths  from  this 
time,  all  will  be  right,  if  not  please  inform  me,  so  that  I  can  make  other  arra 

-    with   Edward,   either   on   shares   or  other*  -    the   purchase   of 

furniture.  -  .  I  have  advanced  Edward  cash,  but  this  1  expect  to  be  repaid 

from  Sir  Robert's   estate.     Robert   is   at    Klein   River  with   Edward:  Arthur   is   at 
strouw,  where  I  wish  him  to  remain  in  charge  for  a  short  time.     All 
are  well  and  in  good  spirits.     Thus  I  have  .  I  all  the  information  that  oi 

to  me.     Sir  Robert  can  explain  any  part  of  it  you  may  not  understand.     But  make 
vour  mind  quite  easy  respecting  your  sons.     Believe  me  they  shall  not  want  for  any- 
-  1    lave  the  means  to  supply  them. — I  remain. 

I   .-o.  D.  Brunetl 
Nothing,   therefore,  can   be  more  clear  than  that   Sir_  Robert,   at   the  time  he 
executed  this  deed,  knew  that  the  effect  of  the  deed  was  to  vest  the  property  in  the 
es   for   the   purpos  .   and  that,   as  soon   as  this  letter   of  the   12th of 

February.  1855.  would  reach  England  (very  soon  after  his  own  arrival),  he  would 
know  what  had  been  done  and  what  was  proposed  to  be  done  for  carrying  into  effect 
this  trust  for  the  *ale  of  the  property. 

It  appears  that,  in  January.  1855,  Lady  Stanford,  by  the  desire  of  Sir  Robert, 
went  to  the  Cape,  and  upon  [73]  that  occasion  a  power  of  attorney  wa>  executed, 
which  •  •  have  been  seiir  after  her.  It  is  stated  that  she  sailed  in  July,  1855, 
and  the  power  of  attorney  is  dated  August.  1*55  :  and  by  this  power  of  attorney  she 
is  authorized,  nut  only  to  act  for  her  husband  generally  regarding  the  sale  of  the 
rty,  but  to  act  generally  on  his  behalf.  Bein<_r  armed  with  this  power  of 
attorney,  she  came  to  the  Cape,  and  on  the  itl.        I  355,  being  at  tha~  I 

the  attorney  lawfully  authorized  for  her  husband  to  appear  for  him.  having  that  full 
ledge  which  had  been  conveyed  in  the  letter  of  Mr.  Brunette  of  what  had  been 
and  was  doing  in  the  execution  of  the  trust,  what  is  the  course,  under  legal 
advice,  and  acting  under  the  power  of  attorney,  she  pursues  in  the  Colony  !      Does 
she  p:       -  behalf  of  Sir  Robert, — Why.  this  deed  is  a  mere  nullity.     There: 

was  an  intention  to  sell  an  acre  of  this  land.  This  is  a  gross  perversion  of  the  trust, 
which  vou  have  endeavoured  by  deed  to  execute. — She  does  no  such  thing  :  she  writes 
a  letter  which  a  person  knowing  the  cof  iiat  deed,  and  knowing  that  the 

Trustees  were  liound  faithfully  to  execute  it.  would  write.  Mr.  Hutchinson,  on  her 
behab'.  desires  to  have  the  account  of  the  trusts  furnished,  in  pursuance  of  what  they 
had  done  from  the  first. 

The  letter  is  in  these  terms:  — 

"  To  G.  D.  Brunette.  Esq..  Captain  Hope,  and  J.  G.  Steytler.  Esq.,  trustees  of  the 
assigned  estate  of  Sir  Robert  Stanford. 

"  Cape  Town.  4th  October.  185s 
"  Gentlemen, — I  am  instructed  by  Lady  Stanford  to  obtain  from  you  a  statement 
showing — 

[74]  '"  1st.  The  claims  against  the  estate,  and  to  what  extent  the  same  have  been 
settled  by  you. 

"  2nd.  All  assets  of  the  estate,  including  all  the  immovable  and  movable  estate, 
or  the  proceeds  of  such  part  as  may  have  been  sold. 

"  Lady   Stanford   is   anxious  to  obtain  such  statement   with   as  little   delay   as 
ie. — I  am. 

"  Alex.  Hutchinson.  " 

Whv.  here  is  a  distinct  reference  to  the  lands  conveyed  to  those  gentlemen  for 
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the  purpose  of  sale :  no  pretence  .  _       st  the  execution  of  that  trust,  no  pretence,  no 
:ion  that  -  -         ti  in  the  least  degree  misled  in  the  execution  o: 

f  that  instrument,  but  /.  _■' have  the  account* 

furnished  of  what  has  been  done  under  it. 

N   '         lal   «as  done  '     In  consequence  of  :  .  on 

the  12th  of  0  se  accounts  -    •  i.     Mr.  son  is 

examined  in  the  suit,  and  he  says.   "  I  am  an  a" 

_-ed   in   this   suit."     This    is   the   gentleman   who   is  produced   by    Sir   Robert 
>rd.     "  Ii-    October  or   Xovenr  -  "  8        ford    cam-. 

probably  showed  me  the  power  of  a-  17th  of  J  I  wrote 

[r.  Brunette  at  her  request,  asking  for  i        -  -  -      I  got  an 

immediate  re  an  aeco-.. 

Well,  after  this  Sir  Robert  himself  returns  to  the  Cape,  and  it  appears  at  - 
time,   in   1856.  he  desired  to  have  a  further  account   rendered  to  him:  and   Mr. 
Hutchinson,  in  his  examine  — "  I  do  not  [75]  think  there  was  a  more 

perfect   account  than  this.     I   know  Beach.     He   was   with   me  about    Sir   Robert 
ford's  ~ir  Robert  came  to  me  a  year  after,  and  I  demanded  from 

Mr.  Brunette  a  detailed  account        i  whole  proceed     gs  ■■anection  with  the 

administration  of  Sir  Rolx  rt's  .me  with  me.  and  Mr. 

Bru".  .e  would  rather  not  meet  Sir  Roivn.     I  said  I  thought  he  should  s 

up  that  idea.     He  said,  if  you  think  so  I  will.     I  asked  him  to  send  an  account  with 
vouchers,  and  Beach  afterwards  called  with  an  account  and  vouchers,  and  I  had 
commenced  looking  at  them,  when  Sir  Robert  aud  Lady  Stanford  came  iii. 
thousht.  verv  opportunely,  and  I  said,  now  sit  down  and  go  into  this  account,  and 
£0  over  the  vouchers.     He  said.  "  I  object  to  these  accouj  a  examined,  be 

the  assignees  are  the  parties  to  account,  and  not  Mr.  Brunette  alone."     I  w 
when  he  drew  out  a  letter  and  handed  it  a        •         me:  thi- 
debarring  me  from  going  into  the  account  at  all.     I  said.  '  Very  well.  Sir  Rot 
I  was  willing.     I  think  this  was  .     N  1856.     I  could  do  nothing  further.' 

Can  a:.  9  tuition  than  t'.    -  -  rough  L 

Stanford,  and  again,  personally,  when  Sir  Robert  returns  to  the  Colony,  he  makes 
no  complaint  whatever  of  any  fraud  in  the  execution  of  this  deed,  or  any  incon- 
•rn  the  deed- itself  and  the  intention  which  the  deed  was  designed  to 
carry  out :  but  he  desired  to  have  the  accounts.     Lady  Stanford  had  three  acv 
rendered  to  her.  and  he  had  afterwards  an  account  rendered  to  him. 

On  the  13th  of  November,     -  bes  1     Mr.  [76]  Hutchinson  :  at  this  I 

he  has  no  sol  He  writ  -     -  I   Hows:  — 

pe  Town.  13th  X  .     ~ 

"  Mv  d<       8        -I  have  n  -     s  yet  got  my  letter  of  instruct       s  to  1         ssig 
although  I  was  promised  it  at  the  time  of  my  embarkation,  and  my  wife  !. 

bo  be  shown  to  her  since  her  arrival  in  this  country.     I  hare 
been,  since  mv  return,  promised  by  Captain  Hope  to  be  furnished  with  a 
but  for  some  unaccountable  reason  I  have  not  been  fur:    -  th  it. 

.  Hope  informed  me  that  he  was  not  in  any  way  responsible  for 
Bru:.  tte's  acts  money  received  by  him  in  my  affairs,  as  he  had  i 

1  a  pow-  B.  to  act  for  him.  I  must  decline  taking  over  a: 

documents  which  .;  fcted  by  the  joint     -    _  1  accord:    _ 

of  instructions.     Mr.  Brunette  has  received  a  much  larger  sum  than  stated  . 
memorandum  to  Capt..  1  conceive  that  a  u'reat  part  of  my  propert; 

been    -  ind  sold  ill  _  .lly.    as   my  letter  of   instructions   attached  to  the 

.ment  will  show. — I  remai:  R.  Stanford." 

A--'irney-at-law." 

this  this  gent        an  merely  intended  to 

ove:  purpose 

■•.'.  which  '»i<  all  he  really  had  availab".  [77]  payment  of  the  t^^H 

was  to  be  reta  -   Id  in  the  hands  of  the  .  -     _ 

-.. 

fc.rd  as  follows:  — 
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13th  Deceml 

<ir. — Previous  to  your  departure  ou  repeatedly  assured 

nd  others  of  your  creditors,  that  Lady  Stanford  had  fi  Mme  been 

in  the  habit  of  (as  an  act  of  formality)  for  intei 

in  favour  of  the  late  General  Boardman.  and  being  aware  that  General  Boardman 
had  invested  the  money  upon  mortgage  of  '  Klein  River.'  for  the  -  fit  of  his 

dauL'htor  (now    Lady  Stanford  i.  we  considered  it  possible  that  such  might  l>e  the 
fact:   now,  however,  that  these  l>onds  have  been  forwarded   to    Messrs    Thomson. 

m  and  Co.  for  payment,  a  claim  has  been  made  of  ten  years'  inter.  - 
from  the  death  of  the  late  General  Boardman.  This  unexpected  claim  has  the  effect, 
notwithstanding  the  large  sum  for  which  '  Klein  River  '  was  sold,  to  make  your 
'.vent,  by  a  deficiency  of  £2000,  more  or  less,  the  claim  of  interest  being 
over  £4000;  and  instead  of  having,  as  we  fully  expected  we  should  have,  to  hand 
you  over  bv  way  of  reversion  a  few  thousand  pounds,  we  shall  be  obliged,  unless 
this  matter  of  interest  be  finally  settled,  to  hand  over  your  estate  into  the  hands  of 
the  Master  of  the  Supreme  Court,  as  insolvent. 

"  We  (hem  it  our  duty  to  inform  you  of  the  foregoing,  from  which  you  can  form 
vour  own  conclusions,  it  being  unnecessary  for  us  to  point  out.  the  additional  heavy 
Inch  would  attend  such  a  proceed-[78]-in«r.  besides  the  length  of  time 
required  to  bring  the  estate  to  a  final  settlement,  more  especially  as  we  are  informed 
that  Lady  Stanford  has  the  power  to  prevent  such  additional  and  heavy  exp< 
bv  releasing  or  discharging  Mr.  Sandiman  (General  Boardman'*  I  from  all 

litv  in  respect  of  such  interest,  by  which  means  a  considerable  sum  would 
remain,  which  could  be  received  here,  either  by  Lady  Stanford  as  interest  on  said 
bonds,  or  by  yourself  as  a  reversion,  after  payment  of  your  creditors  in  full. — We 
have.  etc..  F.   Hope.   Geo.   D.  Brunette." 

"  Trustees  of  the  assigned  estal  8       Robert  Stanford." 

■•  Sir  Robert  Stanford,  Kt..  Cape  Town." 

Now.  at  this  time,  in  December.  1856,  the  year  that  the  property  at  the  Klein 
River  had  been  actually  sold.  Sir  Robert  Stanford  is  informed  of  what  has  thus  been 
done  :  and  during  the  whole  of  these  proceedings,  from  beginning  to  end.  we  can  find 
now  here  anv  statement  that  he  objected  to  the  trust  itself,  or  objected  to  the  contents 
and  purport  of  the  deed,  however  he  may  have  objected  to  the  manner  in  which  the 
trustees  executed  the  trust. 

Well,  further  letters  pass  between  the  trustees  on  the  subject  of  this,  the  trust. 
to  the  year  1857  :  and  although  it  is  said  that  proceedings  were  taken  aeainst  one 
of  the  purchasers  under  the  deed  at  some  period  previous  to  1858.  it  is  not  until  the 
10th  of  July.  1858.  that  the  present  suit  was  instituted. 

[79]  After  the  statement  of  the  facts  which  I  have  detailed,  it  seems  to  their 

Lordships  to  be  impossible  for  any  human  being  to  doubt  that  the  suggestion,  which 

he  main  suggestion  in  the  case,  that  the  deed  does  not  contain  the  intention  of 

the  partv  who  executed  it.  is  unfounded  :  there  is  not  the  smallest  foundation  for  such 

•    _  _   *tion. 

With  respect  to  the  objection  that  the  creditors  have  not  come  in.  it  does  not  appear 
that  anv  of  the  creditors  have  acted  in  contravention  of  the  deed  executed  by  Sir 
rt  :  and  if  there  had  been  anything  in  the  observations  which  have  been  made 
relative  to  the  deed,  it  must  be  prior  to  the  31st  of  January.  1^55.  for  it  is  clear 
that  that  objection,  whatever  weight  it  might  have  had  (and  we  think  it  would 
have  been  very  little),  is  entirely  removed  by  the  conduct  of  Sir  Robert  Stanford 
since. 

Well.  then,  we  come  to  the  objection  that  the  deed  has  been  mutilated,  interlined, 
falsified,  and  so  on.  When  once  we  have  arrived  at  the  conclusion,  of  which  we  are 
ctly  satisfied,  that  this  deed  does  contain  the  intention  of  the  party  in  its  main 
points,  the  question  is  different  from  that  which  we  should  have  to  consider  if  upon 
that  point  we  should  have  entertained  the  least  doubt.  The  deed  may  be.  and 
undoubtedlv  ai  s  To  our  notions  is.  exceedingly  informal  in  the  mode  in  which 

it  is  executed,  the  interlineations  that  are  found  in  it.  and  several  other  particulars  : 
but  with  respect  to  the  document  sent  over,  as  far  as  it  can  be  relied  on.  it  appears. 
in  the  opinion  of  the  Court  at  the  Caie.  and  they  had  the  very  best  possible  evidenc-o 
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thev  could  reasonably  expect  of  the  genuineness  of  the  instrument  :  that  the  instru- 
ment itself  corresponded  with  the  original.  The  interlineations  are  [80]  numerous, 
liut  the  only  one  of  the  least  importance,  if  it  be  of  any  importance,  has  reference 
to  a  letter  which  it  is  said  ought  to  be  annexed  to  the  deed,  and  is  not.  and  in  which 
the  deed  is  directed  to  be,  as  much  as  may  be,  in  accordance  with  the  wishes  expressed 
in  such  letter  of  the  L'ord  of  December,  directed  by  Sir  Robert  to  the  assignees,  and 
thereunto  annexed.  That  letter  is  not  annexed,  and  the  question  is.  supposing  that 
letter  had  been  annexed  to  the  deed,  in  what  way  can  we  collect  from  the  evidence 
in  this  case  could  it  in  the  least  decree  have  altered  the  judgment  of  the  Court  in  this 
We  have  evidence  of  the  letter  itself  not  being  produced,  and  not  being  pro- 
duceable.  The  parties  in  this  case  having  distinctly  sworn,  and  there  hein_ 
evidence  whatever  to  the  contrary,  that  the  letter  is  not  in  their  possession,  and  the 
Court  below  being  satisfied,  that  the  loss  of  it  had  been  clearly  proved,  received 
secondary  evidence  of  the  contents  of  the  letter  :  and  what  the  contents  of  the  letter 
were  is  stated  in  one  of  the  documents  which  was  read  by  Mr.  Bushby  at  the  close  of 
his  argument,  a  letter  by  Mr.  Brunette  of  the  6th  of  February.  1857.  to  Mr.  Berrange, 
who  was  at  that  time  attorney  for  Sir  Robert  Stanford. 

-  Cape  Town,  6th  February.  1857. 

"  Dear  Sir. — The  purport  of  the  letter  dated  December,  1851,  referred  to 

in  Sir  R.  Stanford's  deed  of  assignment,  was  simply  to  lay  a  statement  of  the  position 
of  his  affairs  before  his  creditors.  It  was  writen  by  me.  but  he  refused  to  sign  it  at 
the  first  meeting  of  his  creditors.  It  was.  as  well  as  I  recollect,  at  the  third  meeting 
of  creditors,  and  at  the  time  [81]  of  reading  the  assignment  over  to  him  by  the 
Notary,  that  he  made  reference  to  this  letter  :  whether  he  signed  it  then.  I  am  not 
prepared  to  say. 

"  In  this  letter  he  gave  his  creditors  to  understand  that  the  value  of  stock  on 
farms,  etc..  was  of  a  large  amount — I  think  about  £5000.  or  £6000  :  that  as  the  said 
stock  was  under  seizure  by  the  Sheriff,  it  would  not  realize  near  its  value,  the  Sheriff's 
sale  being  for  cash.  He  begged  his  creditors  to  interfere  and  prevent  this  great 
sacrifice,  and  asked  for  £500,  to  enable  him  to  go  to  England,  when  he  would  remit 
funds  to  pay  off  all  claims.  He  then  proposed  to  assign  all  his  estate  to  any  three  of 
his  creditors  in  trust  for  the  whole,  but  expressed  a  wish  that  his  several  farms 
should  be  sold  in  a  certain  order,  beginning  with  the  places  '  Bloem  Fontein  '  and 
"  Uintjes  Kraal.'  and  ending  with  either  '  Gustrouw  '  or  '  Klein  River.'  I  think  the 
former  :  but  subsequently  it  was  agreed  that  '  Klein  River  '  should  not  be  sold  for 
six  or  eight  months,  to  allow  sufficient  time  for  him  to  reach  England  and  remit 
money,  as  he  was  desirous  of  keeping  '  Klein  River  '  for  his  children. 

"  This  is  the  whole  substance  of  said  letter,  as  near  as  I  recollect.  There  were 
none  of  his  proposals  agreed  to.  with  the  exception  of  the  last  :  I  mean,  the  order  or 
rotation  in  which  the  farms  should  be  sold,  as  all  the  creditors  were  of  opinion,  that 
the  valuation  of  stock  was  absurdly  overstated  :  that  the  '  lung-sickness  '  had  attacked 
his  cattle  :  that  if  they  accepted  the  assignment  it  should  be  unconditional;  and  it  was 
on  these  terms,  and  these  only,  that  Captain  Hope  accepted  drafts  to  the  amount  of 
£2500,  in  part  payment  of  Mr.  Steytler's  claims,  and  to  enable  the  Sheriff  to  givi 
months'  credit  on  sale  of  stock.  [82]  with  a  view  that  it  should  fetch  its  proper  value 
in  the  market. 

"  This  is  my  recollection  of  the  letter,  and,  if  Mr.  Hull  has  it  not.  and  I  cannot 
find  it,  then  the  probability  is.  Sir  Robert  himself  has  it,  as  he  has  a  habit  of  snatch- 
ing up  papers  and  putting  them  in  his  coat-pocket. — I  am,  etc. 

Ceo.  D.  Brunette." 
■■  To  J.  C.  Berrange,  Esq.,  Attoi  nev-at-law." 

lie  '.rives  the  same  a> -count  of  the  letter  in  his  examination.  The  object  of  the 
letter  was  to  point  out  the  order  in  which  the  Appellant  wished  the  estates  to  be 
Bold,  and  expressing  a  desire  that  the  lasl  lot  set  up  for  sale  should  be  the  Klein 
River  estate,  which  he  was  anxious,  if  possible,  to  preserve  for  the  benefit  of  his 
family. 

Witli  respect  to  the  alterations  and  interlineations  in  the  deed,  it  was  proved 
that  all  t1  rations  were  made  before  the  deed  itself  was  executed:  that  they 

were  made  principally  at  the  instance  of  Sir  Robert  Stanford  himself,  and  it  appears 
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to  their  Lordships  thai  there  is  no  ground  whatever  to  doubt  thai  statement  ;  and  it 

finned  and  distinctly  proved  thai  this  document, 
now  sent  over,  ompared  with  the  original  deed  in  the  presence  of  the  Court, 

and  has  been  found  in  every  respect  accurate. 

It  appears,  therefore,  to  their  Lordships  that  t!  round  for  the 

complaint  which  has  been  brought  forward  in  this  i 

Tli.  -   rious   imputations  have  been  made  on  the  parties  who  have  1- 

rned  in  this  matter.     It  must  always  he  in  the  discretion  of  <  1  to  [83] 

judge  how  far  these  observations  are  justified  by  the  case,  or  by  the  instruct 
thev  have  received.     But  it    -  the  duty  of  their  Lordships,  and  I  consider  it 

to  he  one  of  the  most  important  duties  of  a  Judge,  when  imputations  have  been 
on  parties,  or  on  officers,  which  appear  to  lie  wholly  without  foundation,  entirely  to 
exculpate  those  individuals,  and  to  state  that  it  does  not  appear  to  their  Lordships 
that  there  is  the  slightest  irround  for  imputations  in  this  case,  upon  Mr.  Brunette. 
Captain  Hope,  or  Mr.  Hull,  or  upon  any  of  the  parties  who  have  heen  engaged  in  the 
transactions.  Their  Lordships  will,  therefore,  recommend  that  the  appeal  should 
be  dismissed,  with  costs. 

Mr.  Palmer. — Will  that  include  the  Respond  -  of  the  petition? 

Lord  Kingsdown. — They  will  be  included. 

[Mews'  Dig.  tit.  C0L1  'XV  :  III.  Appeals:  to  Pkivt  Coukcil  :  6.  Practice;  o.  Other 

Matters.] 


ON  APFEAL  FROM  THE  HH;H  COURT  OF  ADMIRALTY  OF  ENGLAND. 

JAMES  TYKER  and  THOMAS  BOLD.— Appelant.- ■:  ROBERT  JOHN  HENRY 
and  Others. — Respondents  *  [July  10  and  11.  I860]. 

'  Despatch." 

In  i        -    ■  ■  •       .  the  libel  charged  the  vessel  proceeded  against,  with  having 

caused  the  damage  by  two  separate  collisions,  whereby  the  damaged  vessel. 
being  at  anchor,  was  driven  on  the  rocks  and  sunk.  In  the  pleadings,  the 
Defendants  admitted  the  fact  of  the  first  collision,  but  denied  that  a  second 
collision  had  occurred  as  alleged  by  the  Plaintiffs.  The  evidence  established 
that  the  first  collision  was  of  such  a  nature  that  the  Plaintiffs'  vessel  might  have 
heen  driven  ashore  on  the  rocks,  even  if  no  second  collision  had  occurred, 
which  fact  was  not  clearly  established  by  the  evidence. 

Held,  that  the  first  collision  being  proved,  the  Plaintiffs  were  entitled  to  recover. 

as  they  had  proved  a  fact  sufficient  to  found  a  judgment  in  their  favour,  and 

-:y  the  rule,  that  a  Plaintiff  can  recover  only,  secundum  allegata  et 

pi ohata,  although  the  allegation  charging  the  second  collision  was  not  proved 

[14  Moo.  P.C.  -- 

Held  further,  that  the  above  circumstances  distinguished  the  case  from  The  North 
A  n  (12  Mo, .re's  P.C.  Cases.  331)  and  The  Ann  (13  Moore's  P.C.  Cases. 

respecting  the  rule,  secundum  allegata  et  -probata    14  Moo.  P.C.  89]. 

This  was  a  collision  case.     The  suit  was  promoted  by  the  Respondents,  the  owner. 

..    and   crew   of    [84]    the   schooner-yacht    Mariquita,    against    the   steam-tug 

tch,  t>i   recover   compensation  for  the  loss   and   damage  resulting   from 

'ch  having  run   into  The  Mariquita  whilst    at   anchor  in   Holyhead  harbour. 

•  hich  caused  her  to  drag  her  anchor  so  that  she  went  ashore  on  the  rocks,  and  shortly 

fterwards  sunk. 

The  material  facts  of  the  case,  as  pleaded  by  the  libel  on  behalf  of  the  Respondent. 

*  Present :  The  Right  Hon.  Lord  Kingsdown.  the  Right  Hon.  Lord  Chelmsford. 
nd  the  Right  Hon.  Sir  Edward  Ryan. 
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uce.  that  about  rnidnitrht  of  the  "25th  of  October.  1859.  The  Mar  . 
was  at  anchor  in  Holyhead  harbour,  with  her  port  anchor  and  thirty  fatho: 
chain   out.   and  her   starboard   anchor   with  forty-five  fathoms  of   chain   also  out. 
That  excli  -  'ie  anchor-watch  (which  had  been  relieved  at  eleven  p.m.")  other* 

of  the  crew  were  on  deck.     That  it  was  blowing  hard,  and  varying  from  north 

^t  to  north-east -bv-north.  The  Mariquita  lyintr  with  her  head  to  the  wind,  the 
weather  being  thick  with  sleet  or  rain,  and  that  a  large  globular  lantern,  with  a  light 
therein,  was  suspended  on  the  fore  stay-sail  halyards,  showing  a  white  and  con- 
spicuous light  all  round.  That  at  about  this  time  the  steam-tug  Despatch,  which, 
during  the  afternoon  of  that  day  had  been  brought  to  anchor  on  the  port  quarter 
from  one  hundred  and  fifty  to  two  hundred  yards  from  her.  was 
L'ot  under  weigh,  and  steamed  along  and  past  the  [85]  port  side  of  77  «  Mariquita,  and 
went  out  F  sight  That  shortly  after"  aids  the  steam-tug  drifted  astern  along  the 
port  side,  and  went  to  leeward  of  The  Mariquita.  and  havii:_  1  ahead  a_ 

iimnediatelv  afterwards  struck  7  .uita  on  her  port  side,  carried  awaj. 

gitr  and  all  the  near  of  the  jib-boom  and  bowsprit  on  that  side.  That  the  starboard 
paddle-wheel  ol  -  _  -led  in  the  chain  attached  to  the 

port  anchor  of  The  Mariquita.  and  so  remained  entangled  therewith  until  the  steam- 
tug,  by  her  weight  and  power,  broke  the  chain,  and  those  on  board  The  Mariquita 
having  slacked  out  about  two  or  three  fathoms  of  chain  .  "here  was  on  deck) 

to  the  starboard  anchor,  the  steam-tug  got  free  and  steamed  ahead  of  The  Mariquita, 
and  again  went  out  of  sight.     That  at  about  one  a.m.  of  the  "26th  of  October,  The 
niita  was  still  lying  at  anchor  in  the  same  position  as  last  pleaded,  but  at  her 
>ard  anchor  only,  when  the  steam-tug  again  drifted  astern  along  the  port  side, 
and  to  leeward  of  her, and  ha-      _     _  amed  ahead, immediately  afterwards  struck 

The  Mariquita  a  second  time  on  her  port  bow,  and  did  her  further  damage.  That 
The  Mariquita  upon  be:'  _         -      ick  a  second  time  by  the  steam-tug.  but  not  lx 

a    D  to  dra^  her  anchor,  and  that  the  steam-tug.  having  turned  astern,  got  clear  of 
The  Mariquita.  which  latter  vessel  thereupon,  at  about  a  quarter  before  two  a.m.  of 
the  26th  of  October,  went  ashore  upon  the  rocks,  and  shortly  afterwards  sunk,  and 
thereby  sustained  considerable  and  serious  damage.     That  the  damages  sustained  by 
Mariquita  were  attributable  solely  to  those  on  board  7  in  having 

run  into  and  struck  The  Mari-[&6]-quita  on  her  port  side,  and  carrying  away  her 
port  chain,  as  before  pleaded,  and  also  in  having  again  run  into  and  struck  the  port 
bow  i  iquita.  and  caused  her  to  drag  her  starboard  anchor  and  go  a- 

as  before  pleaded,  and  that  no  blame  was  attributable  to  those  on  board  The 
Mai  iqtii '".  who  had  no  means  whatever  of  avoiding  or  averting  the  collision. 

The  allegation  on  behalf  of  the  owners  of  The  Despatch  alleged,  that  The  Mariquita 
was  anchored  in  an  improper  and  ui  -  -  :ion  in  the  harbour.     That  the  steam- 

rug  never  drifted  from  her  anchor,  and  never  came  into  collision  a  second  time  with 
'  ■.  and  that  the  collision  was  can-  evitable  accident  and  ; 

■     he  wind  and  weather:  it  blowing,  as  alleged,  a  hurricane  and  the 
pitch-dark,  and  by  i      -  'd  The  Mariquita  in  nor  kee;      j         ifficient  lool 

and  in  nor  veering  upon  their  cable  or  cables  when  thi  -     u  became  pro 

ley  might  and  ought  to  have  done  :  and  that  the  collision  was  in  no  way  attribu- 
table to  those  on  board  the  steam-tug,  who  did  all  in  their  power  to  prevent  the 
collision.  That  the  collision  did  not  cause  The  Mariquita  to  go  on  shore,  and  that 
there       -  subsequent  collision  between  the  steam-tug  and  the  yacht. 

The  responsive  allegation  on  behalf  of  the  owner  of  The  Mariquita.  pleaded  that 
The  Mariquita  was  not  anchored  in  any  improper  and  unsafe  position  in  the  harbour, 
and  further,  that  the  yacht's  anchor  never  dragged  in  the  least  degree,  until  after 
she  had  been  struck  a  second  time  by  the  tu>j. 

The  evidence  tradictory.     The   Respondents'  witnesses  deposed  to  the 

[87]-H>ions  being  caused  by  I     .  which  droT» 

Thi  Mar  -  Appellants'  witnesses  admitted  the  fact  as  to  the  firtt 

collision,  but  attributed  it  to  having  been  caused  by  an  inevitable  accident,  arising 
from  the  state  of  the  weather,  but  denied  that  there  had  l>een  a  second  collision  at 
all. 

The  cause  was  heard  before  the  Judge  of  the  Admiralty  Court  l The  Right 
Dr.  Lushingtonl  and  two  Elder  Brethren  of  the  Trinity  Corporation.     In  summing 
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up  t he  case  tin-  Judge  said:   "  You  will  have  to  determine,  whether  the  yacht   was 
driven  ashore  in  consequence  of  the  first  collision  :  whether,  if  no  second  collision  had 
taken  place,  the  vessel  would  nevertheless  have  driven  on  shore,  having  lost 
anchor  and  chain."     With  regard  to  what  occurred  subsequently  to  the  first  collie 
the  learned  Judge  observed,  that  "  it  is  certainly  a  case  in  which  th  con- 

flicting evidence  and  in  which  it  is  exceedingly  difficult  to  come  to  a  satisfactory 
conclusion.      It  is  true  that  there  is  the  positive  evidence  on  the  one  side  of  the 
of  a  second  collision,  but  it  is  equally  clear  that  this  collision,  it  collision  there 
must  have  been  a  very  gentle  one.  according  to  the  statement  of  i  he  v.  il  aesses,  tor  the 
yacht  does  not  appear  to  have  been  much  damaged  then 

The  Court  and  the  Elder  Brethren  having  retired  tor  consideration,  upon  their 
return,  the  learned  Judge  of  the  Admiralty  Court  pronounced  their  unanimous 
opinion,  that  the  steam-tug  was  alone  to  blame  for  the  collision,  and.  by  an  inter- 
locutory decree  pronounced  that  the  libel  and  responsive  allegation  were  sufficiently 
proved,  and  for  the  damage  proceeded  for. 

[88]  Tin-  present  appeal  was  from  this  decree. 

Mr.  Manisty.  Q.C.,  Dr.  Deane.  Q.C.,  and  Mr.  V.  Lushington.  for  the  Appellant- 
Upon  the  authority  of  The  North  American  (12  Moore's  |'.< '.  ( 'a-os.  331)  and  The 
(13  Moore-  P.C.  Cases,    198),  where  this  Court  laid  down  the  rule,  that  a  Plaintiff 
can  only  recover  secundum  allegata  et  probata,  we  submit,  that  the  Respondents  in 
this  case  cannot  recover.     The  facts  alleged  by  them  in  the  libel  charge  two  separate 
collisions  :  now  the  fact  of  the  second  collision  has  not  been  proved  :  on  the  contrary  it 
irelv  disproved.     It  is.  therefore,  immaterial  to  consider  from  what  cause  the 
first  collision  occurred  :  as  the  Respondents  having  failed  to  prove  t lie  second  coll 
alleged  by  them  in  their  pleadings,  cannot  recover. 

Dr.  Twiss.  Q.C..  and  Dr.  Tristram,  appeared  for  the  Respondents,  but  were  not 
called  upon  to  address  their  Lordships. 

Judgment  was  delivered  by 

The  Right  Hon.  Lord  Chelmsford. — After  stating  the  facts  of  the  case,  his  Lord- 

i  proceeded  : 

It  is  the  opinion  of  their  Lordships,  that  The  Despatch  was  to  blame  for  having 
caused  the  first  collision,  and  that  as  that  collision  broke  one  of  the  chains  of  The 
Mariquita  and  so  weakened  her  power  to  resist  the  force  of  the  gale,  it  may  be 
regarded  as  the  efficient  cause  of  that  vessel  going  on  the  rocks  :  it  is.  therefore, 
unnecessarv  to  consider,  whether  there  was  a  second  collision  in  fact,  or  not.  [89] 
The  case  is,  therefore,  distinguishable  from  The  North  American  and  The  Ann  relied 
upon  by  the  Appellants,  upon  the  rule  of  pleading  there  laid  down  by  their  Lordships. 
In  those  eases  the  Plaintiff  failed  to  establish  the  principal  fact  charged  against  the 
Defendant's  vessel.  But  here  the  Respondents  have  pleaded  and  proved  a  fact 
sufficient  to  found  a  judgment  in  their  favour,  and  have  fulfilled  the  conditions  of 
the  rule,  that  a  party  can  onlv  recover,  secundum  allegata  et  probata.  Their  Lord- 
ships, therefore,  will  advise  Her  Majesty  to  affirm  the  decree  of  the  Court  below,  and 
witli  costs. 

■'M.w-'  Dig.  tit.  SHIPPING;  A.  XX.  Collision;  1.  Negligence;  b.  iv.  Corning  to  an 
Anchor;  vii.  Wlen  at  anchor  or  moored;  13.  Jurisdiction  and  Practice;  f. 
Pleadings.  S.C.  Lush.  98;  3  L.T.  219.  See  notes  to  Tht  North  American, 
1858,  12  Moo.  P.C.  339  ;  and  The  Ann.  1860,  13  Moo.  P.C.  208.] 


ON  PETITION  FROM  THE  COURT  OF  CHANCERY  OF  THE  ISLE  OF  MAN. 

MARGARET  JANE  KELLY,— Appellant;  ANN  CORLETT  and  JANE  CROWE,— 

Respondents*  [July  9,  I860]. 

Appeal  in   forma  pauperis  from  the  Court   of   Chancery,   in  the  Isle  of   Man, 
admitted  without  security  for  costs  or  payment  of  fees  incident  to  the  appeal. 

*  Present  :   The  Right  Hon.  Lord  Chelmsford,  the  Right  Hon.  Lord  Eingsdown 
and  the  Right  Hon.  Sir  Edward  Ryan. 
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Before  an  appeal  in  forma  pauperis  can  be  allowed,  a  certificate  of  Com  - 
there  are  good  grounds  of  appeal  must  be  obtained. 

This  was  a  petition  for  leave  to  appeal  in  forma  pauperis  from  a  decree  of  the 
Court  of  Chancery  in  the  Isle  of  Man.  dis:  ssing  petition  for  leave  to  file  a  bill  of 
review  in  •     ::i  which  the  Petitioner,  Margaret  -lane  Kelly,  was  Plaintiff,  and 

the  Respon-[90J-dents,  Defendants.     The  application  of  the  Petitioner  in  the  < 

was  supported  by  an  affidavit,  stating  that  she  was  not  worth  five  pounds 
sterling,  after  her  debts  were  paid.     The  Lieutenant-Governor,  as  Chancellor  i 
Island,  admitted  the  appeal  upon  condition  that  the  Petitioner  entered  into  a 
with  two  sufficient  securities,  in  the  penal  sum         E  -  The  Petitioner  was  ui 

t..  pi  -  hat  amount,  and  presented  a  petition  to  the  Queen  in  Council. 

projing  that  she  might  be  allowed  to  prosecute  her  appeal  to  England  in  r  >rma 
.  and  that  the  bond  in  the  penal  sum  •  :    -  _         required  by  the  Order  of  tue 
Lieutena:  ir  in  Chancery,  might  be  dispensed  with,  and  fees  otl  er- 

payable  at  Her  Majesty's  Privy  Council,   incident  to  the  appeal. 
remitted 

Mr.  Smith  in  support  of  the  petition. — The  terms  imposed  by  the  Lieutei:. 
Governor  for  security   for   costs   amount,   in  the  Petitioner's  circumstances,   to  a 
denial  of  justice.     An  appeal  was  admitted  in  Bunny  v.  Hart  1 11  Moore's  P  C.  < 

without  security  i  -      _  _  -  N      loubt  can  be  entertained  that  this 

i  -  power  to  admit  an  appeal  in  forma  p  v.  Beaman  I  9  M 

P.C.  Cases,  g  7  Moore's  P.C.  Cases.  436).  Brouard  v.  Dumart 

's  P.C.  Cases,  41S  11  Moore's  P.(    Cases 

Mr.  Milward.  opposed. — There  is  no  certificate  of  an  Advocate  that  there  are 
merits  to  justify  the  admission  of  an  appeal  hi  forma  pauperis.     Such  condition 

-    aade  a  sine  qua  [91]  non  in  Lait  v.  /;  ill  -  I     -   -    436).  and  also 

in  Watts  v.  Beame  M      -e's  P.C.  Cases,  8     .  l>efore  admitting  an  appeal  in  forma 

paupt 

The   Right   Hon.   Lord  Chelmsford. — It   appears  to  their   Lordships,   that 
1.  -  '     vernor  has  imposed  terms  upon  the  Petitioner  which,  in  her  circum- 

stances, amount  to  a  denial  of  justice.     How    -  she,  who,  by  her  affidavit,  swears 
that  she  is  not  worth  five  pounds  sterling,  likely  to  be  in  a  condition,  upon  beii  s 
1  by  the  Court  below  to  appeal  in  forma  pauperis,  to  find  two  sureties  in  a  ] 
bond  for  £2  II         True  it  is.  that  we  do  not  admit  an  appeal  without  a  certificate  of 
Counsel  that  there  are  merits  to  justify  the  appeal,  which  has  en  done  in  this 

-    :  but  it  appears  to  us.  that  such  objection  can  be  got  over.     The  case  of  FTaff* 
v.  Beaman  [9  Moo.  P.C.  81]  is  an  authority  that  the  prayer  of  a  petition 

ma  pauperis  can  lie  granted,  subject  to  a  certificate  of  Counsel  being  obtained 

there  are  me:     • 

A  certificate  by  an  Advocate  in  the  Isle  of  Man.  who  has  been  engaged  in  the 

cause,  that  there  were  good  grounds  of  appeal,  was  afterwards  filed,  and  by  an  Order 

uncil  it  was  ordered  that  the  Petitioner  should  be  allowed  to  enter  and  prosecute 

her  appeal  in  form  -  without  entering  into  the  usual  securities,  and  without 

payment  of  f> 


[92]  OX  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY  OF  ENGLAND. 

ALBERT  H.  STEVENS  and  Others.— A  EDWARD  TEMPERLEV 

lURLET,  •  -     Dec.  11  and  12. 

The  "  Ci.ea: 

A  vessel  in  tow  of  a  tug,  and  the  tug  towing,  is  to  be  considered  as  one  v.  • 
for  the  conduct  of  which  the  vessel  towed  is  responsible  [14  Moo.  P.C 

*  Present:   The  Right  H.ii..  Lord  Chelmsford,  the  Right  Hon.  Lord  Ki:  : 
.e  Rierht  H        S      Edward  Ryan. 
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The  dun-  of  a  steam-tug  with  a  vessel  in  tow  at  night,  is  to  avoid  oth 

[14  Moo.  PC 
\  •        _■•  neeting  another  vessel  is  not  governed  by  the  Admiralty 

tions  but  bv  the  rule  of  the  sea  [14  Moo.  P.C. 
But  a  British' ship  in  tow  of  a  steam-tug.  meeting  a  foieien  ship  at  nisrl  •      - 

rned  bv  the  Admiralty  regulations  [14  Moo.  P.C. 
Where  a  foreien  vessel,  close  hauled  on  the  starboard  tack,  approaches  ai  other 

1  at  night,  she  is  bound  to  keep  her  course  [14  Moo.  P.C.  99]. 
Circumstances,  in  which  the  Court  held  a  Fore:.  to  blame  for  porting 

her  helm,  and  causing  a  collision  :   porting  being  an  injudicious  manoeuvre. 

and  but  for  which  the  collision  probably  might  not  have  occurred  [14 

r.i 

In  this  case  two  appeals  were  brought  by  the  Appellants  against  an  interlocutory 
decree  of  the  Court  of  Admiralty  in  a  cause  of  damage  arising  out  of  a  collision 
which  occurred  between  the  A.  II.  Stevens,  an  American  vessel,  and  the  Cleadon, 
a  British  ship  in  tow  of  a  steam-tug.  named  the  I  in  the  Gull  stream,  oft 

Broa'dstairs.  on  the  _ "         EM  The  principal  action  was  brought  by  the 

Appellants,  the  owners  of  the  A.  H.  >■  gainst  the  CUadon.  and  a  cross  action 

was  broueht  bv  the  owners  of  the  Cleadon  against  the  A.  II.  Stevens. 

[93]  The  circumstances  attending  the  collision  were  as  follow :  — 

The  A.  H.SU  >n.  in  the  United  Si  America,  of  the  burthen  of 

999  tons,  sailed  from  North  Shields,  in  charge  of  a  Pilot,  on  the  22nd  of  March, 
laden  with  coals  and  other  merchandise,  bound  to  the  port  of  Bosl  Shortly 

before  midnight,  on  the  25th  of  March,  the  ship  lay.  as  alleged,  about  three  miles 

t  from  the  Gull  stream  light  vessel,  near  Broadstairs  (which  bore  S.W.  ha.:  - 
proceeding  under  jib.  foresail,  spanker,  and  topsails,  single  reefed,  close  hauled  on 
the  starboard  tack,  heading  S.W.,  and  makins  about  five  knots  an  hour,  with  the 
wind  blowing  fresh  from  the  W.N.W.,  and  the  weather  dark  but  clear,  and  the  tide 
flood,  and  of  the  force  of  alx>ut  three  knots  an  hour,  a  green  lamp  being  exhibited 
on  her  starboard  side,  a.nd  a  red  lamp  on  her  port  side,  both  of  which  were  burning 
brightly  and  showing  well,  and  screened  so  as  to  prevent  their  be:    g  ss  her 

bows.  The  Master.  Pilot,  and  the  whole  of  the  crew  of  the  A.  H.  St  ■ .  with  the 
exception  of  the  mate,  who  had  been  accidentally  drowned  on  the  23rd.  were  on 
deck:  an  able  seaman.  Graham,  and  the  second  mate,  stationed  on  the  look-out: 
another  able  seaman.  Seymour,  at  the  wheel :  and  her  Master  was  upon  the  quarter- 
deck superintending  the  steering,  and  the  Pilot  on  the  deck-house,  looking  out. 
Whilst  the  ship  was  proceeding,  the  look-out  made  the  green  lights  of  two  vessels 
a-head.  which  proved  to  be  the  steam-tug  Oracle  towing  the  Cleadon.  at  the  distance 
apparentlv  of  about  three  quarters  of  a  mile,  and  at  once  reported  the  same  :  and 
thereupon,  by  order  of  the  Master  and  Pilot,  the  ship  was  [94]  kept  on  her  then 
--.-.  close-hauled  to  the  wind,  in  expectation  that  the  vessels  carrying  such  lights 
would  keep  clear  and  pass  astern  of  the  ship,  when  the  tug  with  the  Cleadon  in  tow. 
•  a  \.E.  by  X.,  and  going  from  three  to  four  knots  an  hour,  crossed  the  hawse 
of  the  A.  H.  Stevens,  and  thereby  rendered  a  collision  imminent,  whereupon  the 
helm  of  the  A.  H.  Stevens  was  put  hard  a-port.  with  a  view  of  averting  the  same: 
but  notwithstanding,  a  collision  took  place  between  the  vessels. 

The  Act  on  petition  .alleged,  that  the  A.  H.  Steven*  was  close-hauled  on  the  star- 
board tack,  and  charged  the  blame  of  the  collision  to  the  negligence  and  improper 
conduct  of  those  navigating  the  Cleadon.  in  not  keeping  a  good  look-out,  and  in 
not  keeping  clear  of  the  A.  H.  Stevens,  and  that  the  collision  was  not  occasioned  or 
contributed  to  by  the  latter  vessel.  The  answer  of  the  Cleadon  pleaded,  that  the 
A.  H.  Steven's  green  or  starboard  liarht  was  seen  well  on  the  starboard  side  of  the 
■  _  'iraele  towing  the  Cleadon.  and  that  there  was  no  chance  of  a  collision  if  the 
Is  had  kept  their  courses:  that  the  collision  was  solely  caused  by  the  A.  H. 
w.  a  ship  close-hauled  on  the  starboard  tack,  putting  her  helm  hard  a-port, 
and  suddenly  luffing  up  to  the  wind  and  into  the  lee  bow  of  the  Cleadon,  instead  of 
keeping  her  course  as  she  ought  to  have  done. 

In  the  Admiralty  Court  it  was  agreed  that  the  decree  in  both  actions  should  be 
of  the  same  tenor  as  regarded  the  rt  of  the  two  parties. 
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The  evidence  in  the  first  action  was  of  a  contradictory  character,  and  althoug 
•   not  [95]  raised  by  the  pleadiii.-         '      •        were  examined  on  both 
sides  as  to  the  distance  of  the  place  of  the  collision  from  the  sh. 
for  the  A.  H.  ut  the  place  of  the  collision  at  three  miles  from  the  Gull 

light  :  on  the  other  hand  the  vr  n  the  part  of  the 

place  as  off  Broadstairs.  between  the  Gull  and  the  Elbow  buoys.     The  general 

of  the  evidence  of  the  witm 'ited  in  the  judgment  of  their  Lordships. 

evide:  -  _:ven  in  the  cross-action. 

The  Judge  of  the  Admiralty  Couit  (the  Right   Hon.  Dr.  Lushington).  in 
address  to  the  two  Elder  Brethren  of  the  Trinity  Corporation,  by  whom  he 

a   the  evidence,  put  two  questions  to  them,  first,  was 
Oracle  justified  in  holding  her  course  and  en  --     _  bows  of  the  A.  It.    i 

and,  secondly,  was  i  stifled  in  porting  her  helm.     The  Trinity 

rs  found  that  the  A.  h '.    -  -  solely  to  blame  for  the  collision,  in  which 

conclusion  the  learned  Judge  agreed,  and  accordingly  the  Court,  by  a  decree  be. 
date  the  13th  of  July.  1860,  pronounced  against  the  damage  proceeded  for.  and  dis- 
missed the  Cleadon. 

From  this  decree,  the  Appellants  brought  separate  appeals  in  both  actions.     The 

-  were  heard  together. 
Dr.  Twiss,  Q.C.,  and  Mr.  E.  C.  Clarkson,  for  the  Appellants.— The  tug 
-       blame  ii.       -       -  stern  of  the  A. 

had  ported  and  passed  the  A.  H.    -  [96]  it  hand,  the  collision  would 

not  ;  ;  red.     Thi  -  dearly  liable  for  her  management  by  the  tug 

towing  her.  as  they  formed  together  an  extended  steamer,  and  their  duty  was  I 

:  .  Ajb  the  A.  H.  Stevens  was  close  hauled  on  the  star- 

.-:.  she  was  entitled  to  hold  her  course  close  to  the  wind. 
The  Admiralty  Advocate  (Dr.  Phillimore.  Q.C.),  and  Mr.   Deane.  Q.C.,  for  the 
i  dent — The  tug  with  the  '  in  tow  were  justified  in  holding  on  their 

ed.     II  the  A.  /'/.    -•  had.  being  close-hauled  on  the  starboard 

tack,  done  the  same,  and  not  improperly  ported  her  helm,  there  would  have 
no  collision.     The  cause  of  the  collision  n        -  •       ed  by  the  neglige: 

the  A.  H.   •  Being  a  foreig  usel,  the  ordinaiy  rules  of  navigation  . 

applv,  and  no  question  ari-  s  as  to  1        statutory  regulations  in  respect  to  naviga- 
tion."   It  the  duty  of  the  tug  or  the  to  port  1  ...  Is  wen 
-ng  clear  starboard  to  starboard.     Ti.     -                        '     - 
Their  Lordships*  judgment  was  delivered  by 

The  Right  Hon.  Lord  Chelmsford. — Their  Lordships,  after  a  careful  consid 
tion  of  the  evidence  in  this  case  are  enabled  to  arrive  at  certain  established  facts 
which  have  led  them  to  a  ?  ■  -  yconclusi 

The  collision  in  question  took  place  on  the  25th  of  March.  1560.  about  midnight. 
the  Gull  stream,  off  [97]  Broadstairs.     The  A.  I      3i  -         America: 

-  1.  and.  at  the  time  just  before  the  collision,  was  2  on  her  v 

Shields  to  Boston,  close-hauled  on  the  stall  oard  tack,  with  her  course   S  Wl 
Jon,  the  other  vessel,  was  being  towed  by  a  steam  tug  :  she  had  i 
and  her  course  was  X.E.  by  V  . 

eA.H.Sti  _  ;  bound  by  our  regulat. 

_overned  by  the  rule  of  the  sea.  which  required  her,  being  close-hauled  on  the  lar- 
board tack,  if  she  was  meeting  another  vessel,  to  keep  her  course.     The  ' 
being  in  tow  of  the  tug.  it  is  admitted  that  she  and  the  tug  must  be  considered  to  be 

-hip.  the  motive  power  being  in  the  tug  and  the  governing  power  in  the  CI' 

the  ship  that  was  being  towed.     Under  these  circumstances,   her   rule  of  conduct 

would  be  our  regulations,  because  she  would  not  be  aware  whether  the  vessel  she  was 

or  a  British  ship:  at  all  ev>      -      -  -:.e  was  a  British  ship,  of 

course  she  must  be  governed  by  the  rules  that  apply  to  British  sliij  —       As  she  was 

>.mer.  it  was  her  duty  to  get  out  of  the  wav  of  another  ship  tha'  -  -  meet- 

and  this  more  especially  became  incumbent  upon  her  from  the  situati 

h  she  was  placed,  beca  t  there  is  i  a   which  can  indicate 

to  anv  other  vessel  that  a  vessel  is  -      under  such  cireura- 

he  combined  vessels  ly.  and  a        -  '     g  them  taking 
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for  granted.  by  seeing  the  lights,  that  they  are  indepei  ■■  ils,  would  be  more 

fill,  under  such  circumstances,  to  give  a  wide  berth  to  any  vessel  that  they  are 
meeting. 

Now.  th  the  two  vessels  [98]  came  in  Bight  ;  and  h 

ili  the  usual  difficulty  of  ascertaining  the  exact  distance  at  which  the 
-  were  sei  a  by  ea<  h  other  :  but  I  think  that  it  is  quite  clear,  upon  the  whole  of 
the  evidence,  that  when  tin1  vi  en  by  each  other,  the  tug,  with  the  Cleadon 

in  tow,  had  advanced  into  such  a  position  with  reference  to  the  .1.  //.  Stevens,  that  it 
must  he  considered  that  the  tug  had  erossed  the  hawse  of  the  .1.  //.  Stevens.     That 
appears  from  the  evidence  on  both  Bides,  because,  on  the  part  of  the  A.  B 
it   is  stated  that  when  these  vessels,  or  tli  as   I   may  call  it.  these  combined 

Is,  wen-  seen  there  was  a  green  light  visible  on  the  A.  II.    -  starboard 

how.  and  another  green  light  visible  on  her  port  how.     It  is  unnecessary  to  consider 
whether  the  witness  .urate  or  not   as  to  the   points  upon   the  port   or 

hoard  bov.    respectively  on  which  these  lights  were  seen  :  but  tin    fact  of  the 
being  seen  upon  these  different  bows  of  the  A.  II.  Stt  vt  tts,  appears  to  be  confirmed  by 
the  evidence  on  the  de,  because  it   is  stated  by  the  Master  and  the  Pi: 

the  Cleadon,  that  they  first  saw  the  red  light  of  the  A.  II.  Stevens.  It  is  stated  by 
the  Master  and  mate  of  the  steam  tug  Orach  that  they  saw  the  green 
light  of  the  A.  II.  Stevens.  Now.  if  you  place  the  vessels  in  the  posi- 
tion in  which  they  are  represented  to  have  been — the  steam  tug  having 
.tossed  the  hawse  of  the  A.  II.  Stevens,  and  the  Cleadon  being  astern 
of  her  in  tow  :  in  the  position  of  these  two  vessels,  of  course,  on  the 
one  hand,  from  the  A.  II.  Stt  vt  m  the  two  lights  would  be  seen — the  two  green  lights 
— on  her  respective  bows,  and  on  board  the  Cleadon  the  red  light  on  the  port  side 
of  the  A.  II.  Stevt  us  would  pro-[99J-bably  be  seen,  because  the  tug  having  got  athwart 
the  hawse  of  the  A.  II.  Stevens,  she  would  see  the  light  on  the  other  side — her  green 
light  :  therefore,  we  think  there  is  no  doubt  whatever  that  the  position  of  the  v.  • 
when  they  were  first  seen  on  each  side,  must  have  been  that  which  was  represented, 
that  the  tug  had  just  got  athwart  the  hawse  :  perhaps  not  speaking  in  technical 
language,  but  popularly:  had  p>assed  the  bows  of  the  A.  II.  Stevens.  The  Cleadon 
-tern,  and  had  not  passed  her  bows,  and  that  was  the  exact  position  of  these 
vessels  when  they  became  visible  to  each  other. 

Then,  under  these  circumstances,  what  was  the  course  which  each  of  the  vessels 
ought  to  have  taken.'  The  rule  with  respect  to  the  A.  H.  Stevens  was.  that  she  was 
to  keep  on  her  starboard  course,  and  she  appears  to  have  obeyed  that  rule,  and  to 
have  advanced  upon  that  course  towards  the  other  vessel.  It  was  undoubtedly  the 
duty  of  the  Cleadon  to  have  kept  clear  of  the  A.  II.  Stevens,  and  to  have  adopted 
such  a  course'as  would  enable  her  to  accomplish  that  object.     But,  if.  as  we  have 

-  .ii  to  suppose,  the  two  vessels  came  in  sight  of  each  other  at  a  very  short  distance 
indeed,  and  if  the  position  of  the  Cleadon,  with  reference  to  the  A.  E.  Stevens,  was 
that  which  has  been  represented,  then,  although  under  other  circumstances  it  might 
have  been  her  duty  to  have  ported  her  helm,  and  to  have  gone  clear  of  the  A.  II . 
ns,  yet  it  appears  extremely  probable  if  she  had  done  so  in  the  situation  in  which 
she  is  placed  by  the  witnesses,  that  the  Cleadvn  would  have  been  brought  by  the 
steam-tug  into  collision  with  the  A.  II.  Stevens;  therefore,  the  course  which  the 
Cleadon  adopted  appears  to  [100]  have  been  the  correct  one,  and  it  seems  extremely 
probable  that  if  both  vessels  had  continued  upion  their  respective  courses,  no  colli- 
sion would  have  taken  place. 

The  A.  II.  Stevens  coming  on  upon  her  starboard  tack,  arrives  at  a  position  in  re- 
spect to  the  two  vessels — to  the  tug  and  to  the  Cleadon — in  which,  according  to  her 
own  account,  the  tug  had  passed  her  bows,  and  she  was  in  an  intermediate  position 
between  the  tug  and  the  Cleadon.  Now,  she  represents  that  she  was  not  aw  are  of  the 
fact  of  the  Cleadon  being  in  tow  of  the  tug,  and  yet  it  is  hardly  possible  to  suppose 
that  she  could  have  been  ignorant  of  that  most  important  fact,  considering  the 
evidence  which  she  herself  gives  of  her  watching  the  proceedings  of  the  other  vessels. 
The  Captain  of  the  A.  II .  St,  \ ,  m  says,  that  when  he  first  saw-  the  two  lights,  he  con- 
sidered that  they  were  two  vessels  following  each  other  in  the  same  course.  As 
one  of  the  vessels,  therefore,  had  arrived  upon  his  starboard  bow.  crossing  his  bow, 
he  would  naturally  have  supposed,  or  ought  to  have  supposed,  that  the  other  vessel 
following  in  her  track  would  have  pursued  the  same  course,  and  at  a  certain  time 
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would  have  been  found  in  the  same  position  with  reference  to  her.  Now.  then,  he 
advances  nearer  to  these  vessels,  and  it  is  alleged  that  he  was  not  at  all  aware  (the 
Captain  was  not  at  all  aware.)  or  the  Pilot,  that  the  C/eadon  was  a  vessel  in  tow  of 
the  tug.  Is  it  possible  to  believe  that,  if  the  parties  had  exercised  the  slightest  judg- 
ment upon  the  subject,  or  had  applied  the  smallest  particle  of  experience  to  the 
;  ranee  which  these  vessels  presented,  that  they  would  have  been  in  ignorance 
of  that  most  important  fact !  For  [101]  here,  according  to  the  representation  of  the 
Captain  of  the  A.  //.  Sti  vens,  he  found  a  large  vessel,  without  any  sails,  following, 
as  he  says,  in  the  wake  of  the  steamer.  Whether  he  saw  the  tow-rope  before  or  after 
the  order  was  given  to  port  the  helm  of  the  A.  H .  Stevens  may  l>e  a  little  questionable 
upon  the  evidence  :  but  whether  he  saw  the  tow-rope  or  not.  it  is  quite  impossible  to 
believe  that  he  must  not  have  been  fully  aware  of  the  fact  that  the  second  vessel  was  a 
ship  in  tow  of  the  steamer.  Well.  then,  with  that  knowledge,  pursuing  the  course 
upon  the  starboard  tack,  which  he  had  done  up  to  that  time,  he  had  been  enabled 
to  clear  the  steam  tug.  Could  he  have  supposed  that  the  Cleadon,  which  was  follow- 
ing the  tug  in  her  wake,  and  towed  by  her.  would  be  enabled  to  port  her  helm  and  to 
get  out  of  her  way.'  Knowing  that  she  was  in  tow.  he  must  have  known,  to  use  a 
familiar  expression,  that  she  was  a  log  upon  the  water  :  that  she  could  only  move  in 
the  direction  in  which  she  was  drawn  by  the  steamer  :  and  that,  therefore,  it  was 
incumbent  upon  the  A.  II.  Steven*,  if  the  collision  was  to  be  avoided  by  anything 
done  by  her.  either  to  pursue  the  course  she  was  then  taking,  or.  instead  of  porting  her 
helm,  to  have  starboarded  her  helm,  which  would  have  carried  her  away:  off  the 
wind  and  away  from  the  Cleadon. 

Vow.  instead  of  so  doing,  as  is  quite  clear  and  evident,  upon  her  own  representa- 
tion, she  ought  to  have  done,  she  put  her  hekn  hard  a-port.  and  the  consequence  of 
that  was.  that  she  brought  herself  round  three  or  four  points,  came  into  the  star- 
board bow  of  the  Cleadon-,  and  stuck  her  stem  on  a  forward  blow  very  near  to  her 
starboard  bow.  Whether,  if  she  had  pursued  her  course,  she  would  have  gone  [102] 
clear  of  The  Cleadon.  may.  perhaps,  be  a  little  questionable  :  but  certainly  the  cir- 
cumstances under  which  the  blow  was  given,  and  the  character  of  that  blow,  lead 
very  strongly  to  the  conclusion  that  if  she  had  pursued  the  course,  which  it  is  ad- 
mitted it  was  proper  for  her  to  do.  by  keeping  on  her  starboard  tack,  the  great  pro- 
bability seems  to  be  that  she  might  have  gone  clear  :  but.  at  all  events,  the  act  of 
porting  her   helm,    under  the   circumstances    in    which   she   was   placed,    was   most 

jrular  and  improper:  and  there  can  be  no  doubt  whatever  that  that,  and  that 
alone,  occasioned  the  collision  which  has  been  the  subject  of  this  u       -    _     :on. 

Now,  under  these  circumstances,  their  Lordships  have  come  to  the  conclusion, 
with  the  skilful  assistance  of  the  Sailing  Masters  which  they  have  had  upon  the 
pies.  -  on,  that  the  view  which  was  taken  of  this  case  by  the  learned  Jmi_ 
the  Court  of  Admiralty,  assisted  as  lie  was  also  by  persons  of  nautical  skill,  was  the 
correct  one:  and.  therefore,  inasmuch  as  there  are  cross  actions  in  this  case,  and 
the  judgment  of  the  Court  of  Admiralty  decided  lx>th  these  suits  against  the  A.  H. 
rw,  their  Lordships  think  these  decrees  ought  to  be  affirmed,  and  that  the 
appeals  in  both  cases  should  be  dismissed  with  costs,  i  Upon  the  question  whether  a 
ound  to  avoid  an  approaching  sailing       e  the  next  cast 

M.     s'  Dig.  tit.  SHIPPING  :  A.  \\.  Collision  :  8.  T  ig  and  Ton.     S.C.  Lush.  158  j 
4  L.T.  157.     S  American  and  Tlu  ></"".  1874,  L.K.  4  Ad.  and  E.  237 J 

L.R.  6  P.C.  127;  Maddox  v.  Vhe  Independence,  1861,  U  Moo.  P.C.  103. 

By  s.  18  of  the  Judicature  Act   187  "  66)  and  s.  4  (•". )  of  the 

Judicature  Act  1*V>1  (54  and  55  Vict.,  c.  53)  the  jurisdiction  of  the  Judicial 
Committee  upon  any  judgment  or  order  of  the  High  Court  of  Admiralty  was. 
except  as  to  prize,  transferred  to  the  Court  of  Appeal.] 
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[103]        ON   APPEAL   FROM  THE   BIGH  COURT  OF     ADMIRALTY. 

PETER    MADDOX,  and  Others,— Appellants;  JAMES   FISHER,  and  Others,     ff< 

spondents*  [Feb.   19,    L861]. 

The  "  Independence  "  (a  i. 

The  296th  section  of  the  Merchanl  Shipping  Act,  ITth  and  18th  Vict.  c.  104, 
296,  provides,  that  whenever  any  ship,  whether  a  steamer  or  a  sailing  Bhip, 
proceeding  in  one  direction,  meets  another  ship,  whether  a  steamer  or  sail- 
ing ship,  proceeding  in  another  direct  ion.  so  ilia)  if  both  ships  were  to  con- 
tinue their  respective  courses  they  would  pass  so  near  as  t>>  involve  any 
risk  of  a  collision,  the  helms  of  both  ships  shall  be  pul  to  port,  so  as  to  p 
mi  the  port  side  of  each  other. 

Held,  that  the  section  applies  only  to  a  case  where  vessels  meet  in  opposite  direc- 
tions, end  on,  or  nearly  so:  when  the  observance  of  the  rule  to  port  would 
make  the  vessels  diverge  in  different  directions,  bo  as  to  pass  porl  side  to 
port  side  [14  Moo.  P.C.  107,  114]. 

A  steam  tug  with  a  vessel  in  tow  is  not  a  free  steamer,  and  bound,  under  all 
circumstances,  to  uive  wav  to  a  sailing  vessel  close-hauled  [14  Moo.  P.C. 
107,  116]. 

Where  both  vessels  were  held  to  blame  for  causing   the  collision,  the  dam. lj 
were  directed  to  be  divided  [14  Moo.  P.C.  120]. 

The  case  of  the  Gleadon  [Stevens  v.  Gourfei/].  ante  [  l  ■}  Moo.  P.C],  p.  92,  com- 
mented upon  and  explained  [14  Moo.  i'.C.  117]. 

This  was  a  collision  case.  The  action  was  brought  by  the  Respondents,  the 
owners  of  the  late  brigantine  the  Arthur  Gordon,  against  the  owners  of  the  [104] 
late  steam  tug  Independence,  h.  consequence  of  a  collision  which  occurred  between 
the  Independenct  and  the  Arthur  Gordon  on  the  6th  of  March.  1860,  off  the  Great 
i  time's  Head,  which  resulted  in  the  loss  of  both  vessels. 

The  circumstances  of  the  case  were  as  follows:  — 

The  Arthur  Gordon  was  an  iron  three-masted  brigantine,  of  347  tons  register,  and 
was  manned  by  a  crew  of  eleven  hands,  including  David  Roberts,  the  master,  and. 
at  the  time  of  the  collision,  was  bound  from  Barrow,  in  Lancashire,  to  Xeath.  in  the 
County  of  Glamorgan.  The  Independence  was  an  iron  steam-tug  of  110  tons 
register,  propelled  by  two  paddle-wheel  disconnecting  engines,  each  of  sixty  nominal 
horse  power,  and  manned  by  nine  hands,  including  Cousins,  the  master.  At  five 
o'clock  on  the  morning  of  the  6th  of  March.  1860,  she  left  Liverpool,  having  in  tow 
the  ship  J .  K.  L.  of  Bristol,  a  large  vessel  of  1000  tons.  The  Indept  ndence  was 
_:ed  to  tow  her  to  Holyhead.  The  two  vessels  left  the  River  Mersey,  and  passed 
the  Bell  buoy  at  about  7. .'50.  About  nine  o'clock,  the  Master  of  the  Indept  ndt  nee  saw 
the  Arthur  Gordon  on  the  starboard  tack,  on  the  port  beam  of  the  Independence, 
reaching  from  her,  and  distant  about  four  or  five  miles.  Shortly  afterwards  the 
Alltur  Gordon  was  put  about  on  the  port  tack.  .Shortly  before  ten  o'clock  a.m. 
the  Independence,  with  the  J.  K.  L.  in  tow,  was  off  the  Great  Orme's  Head,  which 
then  bore  from  her  south-west  by  west  half-west,  distant  about  16  miles.  The  morn- 
ing was  fine  and  clear,  with  a  moderate  breeze  from  west  by  smith:  the  tide  was 
nearly  high  water,  and  the  Independence,  steering  west-north-west.  [105]  was  going 
at  from  four  to  four  and  a-half  knots  an  hour,  against  the  wind  and  flood-tide. 
Williamson,  an  able  seaman,  acting  as  mate,  was  in  charge  of  the  deck,  and  was 
stationed  forward  on  the  look-out.  Simcock,  able  seaman,  was  at  the  wheel,  and 
the  chief  engineer  had  charge  of  the  engines.     About  this  time,  the  Arthur  Gordon, 

*  Present  :  The  Right  Hon.  Lord  Kingsdown,  the  Master  of  the  Rolls  (The  Right 
Hon.  Sir  John  Romilly),  the  Right  Hon.  Sir  Edward  Ryan,  and  the  Right  Hon.  Sir 
John  Taylor  Coleridge. 

(a)  This  ,,!>.■  is  taken  out  of  its  turn  by  reason  of  the  importance  of  the  observa- 
tions of  their  Lordships  upon  the  preceding  case  of  Tht  Gleadon,  respecting  the 
duty  of  a  steam  tug  having  a  vessel  in  tow. 
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g  very  rapidly  througL  id  on  the  port  tack,  he;, 

aboui  -     with  all  :  -  -veil  full,  was  observed  to  be  ap: 

the  /  The  Indt 

mate  ,  o  that  the  Arti  irdon  would  go  about  or  bear  away  and  ] 

of  the  tuo-  and  of  the  J.  K.  L..  but  w5:  •  d  within  hail 

master  of  1  aived  to  a 

-tarboard  her  helm,  which  was  accordingly  starboarded,  and 
the  helm  of  the  J.  K.  L.  was  also  starboarded  in  order  to  follow  the  tug.  but  both 
-•    ■      pt  on  their  cours  •  me  into  v.  stem  of  the 

taking  rboard  quarter  o:  suit  of 

the  «      -  at  both  v   s     ■   ■      rtly  afterwards  foundered. 

behalf  o:  Jordan  it  »ed  that  the  helm  of  the  Indept 

should  have  be  of  the  A  don.  when  within 

oi,  but.  instead 
-   -:arboarded.  and  altho  ..  on  board  the  Independent* 

a  is  made  to  - 

•  the  [106]  - 

ting  mate,  Wil 
a-d  and  pass  unde:  that  accordi    s 

the  helm  ■  -        -   -  •  and  reversed,  that  the  he. 

the  J.  K.  L.  was  also  starboarded:  but  a  A  iJiur 

m,  with  her  sails  full  struck  with  her  starboard  bow  the  stem  and  port  bow  of 
the  Independence,  staving  in  her  bov- 

had  hailed  her  to  starboard  her  helm  :  and  it  alleged  that  th         _    . 
occasioned  by  -  .      _  glig  board  the  A  i  - 

iproperly  attempt::  a  ^s  ahead  of  the  Independence  instead  of 

putting  her  helm  down,  or  i  .  _     -ray  and  J     a     _     •"         of  her  and  the  J.  A.  L.. 

either  of  which  co      -   -  Arthur  Gordon  might  have  taken  and  so  avoided  the 

collision. 

A         -- suit  was  _  -  'on.     It  was     g 

that  s        -hould  be  the  as  the  decree  to  be  pronounced  . 

--  - 
\y-       -  •  sides,  the  efi  -   stated 

I 

Th«         -       eard  befoi  _  .e  Admiralty  C       t  (the  Rio  I»r. 

Lus!.     _  -  -•  d  by  Trinity  Masters,  on  1       -  summing 

up  that  learned  Ju  ._  -"  observation  that  I  wish  to  addr-  -■ 

-ed  bearing  of  the  Act  of  Parliament  upon  this    sse.     It 

irs  to  be  an  adniiti  -  eeding  on  a  [107] 

.-north-w-.  -  .  and  that  the  other  vessel  w;--  ling 

cour-         N         [a  ,:rly  of  opinion  that  the  t  has  nothing  to  do 

witl  ■  the  Act  of  Parliament  wa-  to  apply  to  the 

if  two  v.--    •  _  nearly  so :  effect       obeying  1       ^-atute 

would  tlit  essele  diverge  in  different  dir- 

-     -  would  have  followed  each  other,  and  it  would  have 

s    whether  they  came      to  collis  t. 

-     _    ■  1  from  your  minds  all 

The  o  eeded. — 

Jordan  be.  auled  on  the  port  tack,  and  the  -  ".owing  a  large 

bound  to  trive  way  to  the  Arthur  Gordon,  or  was  the  A   I 
•ound  to  give  way  to  (  S  •  steamer  to  have  had 

idmitted  on  all  hands  that  get 

way  of  the  vessel  1  -  -hauled.     N  broad  daylight,  d     -  fact  of 

tow  take  away  that  obi  _  :pon  her  I 

".iat  was  close-haul-  I  will  be 

.  «>k  at  the  reason  neral  ru'. 

—hauled,     [t  is  1     s.  thai 
an  either  port  her  hell  'ard  her 

fact,   a   stea: 
But  that,  "  i  g;  a  vest 
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have  tl  fai  ility  oi  i  tovement  as  if  unencum-[108]-bered,  I  admil  to  be  I 

This  being  so,  was  the  steamer,  having  the  ship  ii    ton    bound  or  nol  bound  to 

„.,v  to  the  Ai  th  i  which  was  closi 

bound  to  give  way  to  the  Arthur  Gordon,  Arthur  Gordon  had  a  righl  to 

expei  i  that  she  would  do  bo.     The  Aril  peculating  upon  what  th 

would  '1".  if  the  st<  amer  was  bound  to  give  way.  had  a  right  to  say,  '  1  will  so  shapi 

mrse,  under  the  expectation  that  you,  a  steamer,  will  comply  with  I  and 

obligation  upon  you  of  giving  way.'     If  you  should  be  of  opinion  th;  amer 

,i  bound  i"  give  way,  then  this  question  immediately  arises,  why  did  not  the 
Arthur  Gordon  take  steps  to  avoid  the  collision  1  l!  the  Arthur  Gordon  was  bound 
to  gel  "in  of  tin-  way.  she  clearly  did  noth  keep  her  reach,  and  then  b1 

to  blame  in  that  respect,     Bui   if  you  should  be  of  opinion  that  the  Arthur  Go 

a\  bound  to  give  way,  then  she  was  perfectly  ju 
would  do  what  the  lati   required.     Now.  let  us  go  a  step  further.     It  appears  to 
to  your  correction,  that  the  real  truth  of  the  oasi    was  this,  that  bi 

,  r  starboarded  her  helm,  the  vessels  had  gol  into  that  position  that  the  colli 

hia. st.  if  nm  quite,  inevitable.  I  mean  to  say  that,  at  the  moment  the  steamer 
Starboarded  her  helm.  I  do  not  believe  that  the  collision  could  then  have  been  avoided, 
e  it  mighl  have  Keen  avoided  a  minute  or  two  before,  by  the  steamer  either 
Basing  her  engines  or  stopping,  but  I  doubt  whether  that  was  not  a  state  of  things 
which  would  necessarily  ['induce  immediate  danger.  Simcock,  a  seaman  on  board 
the  steamer,  alter  statin-  that  there  was  nothing  to  prevent  the  steamer  porting, 
[109]  says,  '  If  we  had  starboarded  our  helm  a  great  deal  earlier.  I  should  suppose 
we  might  have  gone  under  the  schooner's  stern  :  but  I  cannot  say  whether  we  should 
have  done  so  if  we  had  starboarded  two  minutes  earlier.  If  we  had  ported  our 
helm  instead  of  starboarding,  I  cannot  say  for  certain  whether  the  collision  would 
have  been  avoided;  but.  according  to  my  opinion,  if  we  had  ported,  she  would  have 
hit  us  instead  of  our  hitting  her;  she  would  have  hit  us  somewhere  in  the  port 
waist.  I  should  imagine.'  That  appears  to  me  to  be  in  plain  words  a  description  of 
this  state  of  things,  that  the  vessels  were  so  very  close  to  each  other  that  neither  by 
Starboarding  nor  porting  could  the  collision  have  been  avoided.  Who  was  to  blame 
for  the  vessels  being  in  that  condition?  Was  it  the  fault  of  the  steamer  or  the 
Arthur  Gordon  that  the  vessels  got  into  that  position?  It  may  be  true  that  at  the 
last    moment   the  collision  might  have  been   avoided   it'   the   steamer's  engines  had 

reversed;  but  according  to  this  evidence,  neither  by  porting  nor  starboarding 
could  the  collision  at  that  moment  have  been  avoided.  Another  point  raised,  and 
treated  as  important,  is  this:  was  the  starboarding  the  helm  the  steamer's  own 
or  did  it  originate  from  the  hailing  of  the  Arthur  Gordon?  It  appears  to  me. 
if  I  am  right  in  my  previous  observations,  that,  whether  the  steamer  was  hailed  to 
Starboard  or  not.  the  starboarding  would  inevitably  have  produced  the  effect  that  it 
did  produce,  for  it  was  too  late  at  that  time  to  prevent  a  collision.  The  hailing, 
theiet'iie.  is  of  little  importance;  and  the  question  returns,  to  whom  do  vou  think 
blame  attaches,  for  allowing  the  vessels  to  get  into  this  position?  But  I  will  assume 
that  blame  would  attach  to  the  Arthur  Gordon  in  requiring  the  [110]  other  vessel  to 

-Mid  her  helm.  Suppose,  for  a  moment,  it  was  the  immediate  cause  of  this 
collision  Now,  are  you  satisfied  of  the  fact  of  her  so  hailing?  It  was  sworn  by 
credible  witnesses  on  behalf  of  the  Independence  that  there  was  this  hailing  to  star- 
board from  the  Arthur  Gordon:  and  on  the  other  side  there  is  this  variation  in  the 
evidence  :  some  of  the  witnesses  say  they  heard  hailing  but  saw  no  waiving  ;  others 
say  they  saw  waiving  but  heard  no  hailing.  The  man  in  charge  of  the  steamer  says 
he  went  by  the  waiving,  and  not  by  the  hailing,  for  he  says  he  could  not  hear  it. 
Now  you  will  have  to  consider,  gentlemen,  looking  at  the  relative  proximity  of 
these  vessels,  whether  it  is  consistent  with  probability  that  the  hailing  they  did  hear 
(assuming  it  was  too  late)  'to  starboard  '  came  from  on  board  the  Independence  oi 
from  on  board  the  Arthur  Gordon.  All  the  witnesses  from  on  board  the  Arthur  Gordon 
have  distinctly  negatived  it  upon  oath.  The  usual  course  the  Court  takes  in  cases 
oi'  conflicting  evidence  is  never,  if  it  eati  possibly  avoid  it.  to  impute  perjury  on 
cither  side,  but  will  endeavour,  if  it  can.  to  reconcile  the  evidence  of  the  witnesses  so 
as  not  to  impute  wilful  perjury.  If  vou  consider  it  is  consistent  with  probability 
that  the  hailing  heard  on  board  the  J.  K.  L.   was  not  from  on  board  the  Art/, in 
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■  «,   but   from  the  hui'  .   there   is   an   end   of   the  matter.     But. 

-     g  it  to  have  been  so,  it  is  clear  from  the  evidence  of  the  Indepen 
<arboarding   occurred   before  she  heard  the   hailing.     Xow,  taking   all 
-    ;  i  -Iiall  request  your  opinion  as  to  which  of 

or  whether  both  of  them  are,  to  blame  for  the  collisi 
After  a  consultation,  the  learned  Judge  said,  that  he  [111]  and  the  Trinity  Masters 
were  all  of  opinion  that  the  Independence  was  solely  to  blame  for  the  collision,  and 
ee  to  that  effect  was  accordingly  pronounced  by  the  Court. 
From  this  decree  the  present   appeal  was  brought   by  the  owners  of  the  late 

- 
Tin  Sir  John  Harding),  and  Mr.  Brett.  Q.C.,  for  the  Appel- 

3. — It  is  stated  in  the  judgment  of  the  learned  Judge  of  the  Court  below,  that 
ase  did  not  fall  within  the  operation  of  the  i'.i6th  section  of  the   Merchant 
Shipping  Act.  17th  and  16th  Vict.,  c.  1U4.  as  that  section  of  the  Statute  only  a] 
to  vessefs  meeting   end-on,   but,  we  submit,  that   section   did   apply,   and  that   the 
._ht  to  have  ported  her  helm,  and  by  not  having  ported,  even  if  we 
were  to  blame,  she  contributed  to  the  collision,  and  cannot,  by  rl 
that  Statute,  recover.      In  such  circumstances,  there  being  mutual  blame,  neither 
recover  at  Common  Law.  -  ligation  Com- 

pany (5  El.  and  Bla.  195).     And.  by  the  rule  \  imiralty  Court  the  da;      g    - 

would  be  divided.     The  James  \  10  Moore's  P.C  Cases.  162  (.     The  ohms  probaiu 
upon  the  partv  seei-^     a  over,  who  must  establish  that  the  collision  was  attribut- 

able to  the  neg]  _  of  the  other  party,  or  he  cannot  recover.     Morgan,  v.    - 

(11  Moore's  ''  Cases,  307  .  That  fact  has  not  been  established  in 
The  evidence  shows,  that  the  Arthur  Gordon  was  under 
full  command  :  the  weather  was  tine  and  broad  daylight  :  that  there  was  ample  time 
[112]  and  opportunity,  and  there  was  ample  sea  room,  so  that  the  Arthur  Gordon 
might  easily  have  avoided  the  collision.     Indeed,  it  is  admitted  on  her  part  that  she 

-  u  the  port  tack,  and  that  she  did  nothing  whatever  to  avoid  the  collision  U 
hailing  the  Independence,  as  she  alleges,  to   port  her  helm.     The  principle  lately 
laid  down  in  this  Court  in  the  case  of  the  Cleadon  {ante  [14  Moo.  P.C],  p.  i'-i  that 
a  steam  tug,  having  a  ship  in  tow.   is  to  be  considered  a   free  steamer,   re.. 
qualification.     It  cannot  be  contended  that   a   steamer  encumbered  with  a   sailing 

ssel  in  tow  is  like  a  free  steamer,  for  her  obligations  are  different.     Dr.  Lu- 
ton.  in  thi  "     -  3  W.  Rob.  154  .  says,      It  does  not,  . 

opinion,  follow  that  a  steamer  having  a  merchant  vessel        tow  is  always  free.''     It 
cannot  be  successfully  contended,  that  the  Inde  .  a  small  steamer  of  110 

towi-  _  a        ssel  of  1000  tons  burthen  against  wind  and  tide,  was  in  the  position 

of  an  ordinary  steamer,  and  bound  to  give  way  to  a  sailii.;;  vessel.     The  A 
n  did  no-        _        ..void  the  collision. 
Mr.   Edward  JaiJ.e^.  Q.C.,  and  Mr.   V.   Lushington,  lor  the  Respondents. — The 
Independence  was  solely  to  blame  for  the  collision.     She  was  bound  to  ^'et  out  of 
the  wav  of  the  Art  ho  was  entitled  to  hold  her  cours         S  -     ailed 

>rt  her  helm,  as  it  was  her  duty  to  do.  Statute  17th  and  18th  Vict.,  c.  1U4    - 
to  avoid  the  risk  of  collision.     The  In  Swabey,   35),  The  Cleopitra 

bey,  135),  5  wigation  [113]  Company  v.  Tonkin  (4  M 

P.C.  Cases.  314  i  :  instead  of  which,  without  using  reasonable  care,  and  when  too  late 
to  avoid  the  collisi-      -       starboarded  her  helm,  thereby  causing  the  collision.     The 

I   M        P.C  .  !'.  92)  is  an  authority  that  a  steamer  is  bound  I 
out  of  the  way  of  a  sail  -         uled. 

Their  Lordships'  judgment  was  pronounced 

Lord  Kimrsdown    '  -•'•!  i. — In  this  case,  on  the  6th  of 

Mail  K  the  Great  Orme's  ween  a  Brigantine 

of  34?  steam  tug,  The  Independence.     The  collision 

-  -  lent  that  both  vessels  shortly  afterwards  foundered,  and  cross-actions  were 
_-iit  by  thi  of  the  Brigantine  :.d  by  the  owners  of  the 

The  Court  of  Admiralty  has  decided  that  The  Independence  was  alone  to  blame, 

i  this  deci>ioi  _:it. 

There  is  hardlv  ..  to  facts. 


MADDOX   V.   FISHER — INDEPENDENCE  (THE)  |  L861  |      XIV  MOORE.  114 

The  two  vessels  were  both  bound  in  the  same  direction.  The  Arthur  Gordon, 
[aden  with  a  cargo  of  iron  ore,  was  proceeding  from  the  porl  of  Barrow,  on  the 
Lancashire  coast,  to  Neath,  in  Glamorganshire,  and  the  steam-tug   was  towing  a 

lai       Bhip  of  1000  tons,  called  tin.'  J.  A .  /...  from  Liver] 1  to  Holyhead,  on  her  way 

1,1  Bristol.  The  wind  was  west,  or  wesl  by-south.  The  Arthur  Cordon  was  stand- 
ing north-north-west,  close-hauled  on  the  porl  tack.  The  steam-tug  was  tanding 
wesl  north-west,  or  nearly  head  to  wind.  The  tide  was  running  from  the  wesl  ;  the 
gea  was  calm;  the  wind  [114]  moderate.  It  was  broad  daylight,  about  10  o'clock 
in  the  morning,  and  there  was  ample  sea-room.  It  appears  thai  each  vessel  saw  the 
other  long  before  the  collision,  and  noticed  the  direction  in  which  the  other  was 
standing.  Each  vessel  held  its  course  till  just  before  the  collision,  when  the  IncU 
pendenct  starboarded  her  helm,  and  her  stern  caught  the  Arthur  Gordon  on  her 
si  1 1  hoard  quarter. 

Upon  this  statement,  it  seems  difficult  to  understand  how.  without  some  fault 
on  the  part  of  both  ships,  an  accident  could  have  happened. 

It  was  contended  on  the  part  of  the  Independence:  first,  thai  the  Arthur  Gordon 
was  alone  to  blame;  but  if  not,  secondly,  that  at  all  events  she  in  part  contributed 
to  the  accident,  by  negligence  or  misconduct  on  her  pari  ;  thirdly,  that  whatever 
might  be  the  misconduct  of  the  Independence,  the  Arthw  Gordon  could  not  recover: 
for  that  the  clauses  in  the  Merchant  Shipping  Act  which  provide  that  under  certain 
circumstances  a  ship  which  does  not  port  her  helm  shall  not  recover  damages,  applies 
to  tins  case,  and  that  the  Arthur  Gordon  did  not  port  her  helm. 

Upon  the  last  point  their  Lordships  have  no  doubt.  They  agree  with  the  opinion 
expressed  upon  that  subject  by  the  learned  Judge  of  the  Admiralty,  which  is  sup- 
ported alike  by  the  language  of  the  Statute  and  by  the  reasons  on  which  the  rule  is 
founded: — that  the  Statute  applies  only  to  a  case  when  vessels  meet  in  opposite 
directions  end-on,  or  nearly  so,  when  the  observance  of  the  rule  would  make  the 
ressels  diverge  so  as  to  pass  jsort-side  to  port-side. 

If,  therefore,  the  Arthur  Gordon  is  on  other  grounds  entitled  to  recover  the 
whole  or  a  share  of  [115]  the  damage,  there  is  nothing  in  the  Act  of  Parliament  to 
interfere  with  her  right  to  do  so. 

It  was  urged  in  support  of  the  decree  that  a  steam-tug  with  a  ship  in  tow  is  in 
no  degree  in  a  different  situation  from  a  steamer  unincumbered,  and  that  as  such 
a  steamer  would  have  been  bound  to  give  way  to  a  sailing  ship  close  hauled,  the 
rteam-tug  in  this  case  was  equally  bound  to  do  so. 

Their  Lordships  are  not  prepared  to  adopt  that  principle,  and  they  agree  with 
Dr.  Lushington,  that  there  is  a  very  material  distinction  between  the  two  cases. 

A  steamer  unincumbered  is  nearly  independent  of  the  wind.  She  can  turn  out 
of  her  course  and  turn  into  it  again,  with  little  difficulty  or  inconvenience.  She  can 
darken  or  increase  her  speed,  stop  or  reverse  her  engines,  and  can  move  in  one 
direction  or  the  other  with  the  utmost  facility.  She  is,  therefore,  with  reason,  con- 
lidi  red  bound  to  give  way  to  a  sailing-vessel  close  hauled,  which  is  less  subject  to 
ontrol  and  less  manageable. 

But  a  steamer  with  a  ship  in  tow-  is  in  a  very  different  situation.  She  is  not  in 
anything  like  the  same  degree  the  mistress  of  her  own  motions;  she  is  under  the 
tontrol  of,  and  has  to  consider  the  ship  to  which  she  is  attached,  and  of  which,  as 
their  Lordships  observed  in  the  case  of  the  Clendon  (ante,  p.  1)7).  she  may  for  many 
purposes  be  considered  as  a  part,  the  motive  power  being  in  the  steamer,  and  the 
governing  power  in  the  ship  towed.  She  cannot,  by  stopping  or  reversing  her 
sngines,  at  once  stop  or  back  the  ship  which  is  following  her.  By  slipping  aside 
ml  of  the  way  of  an  approaching  vessel,  she  cannot  at  once  and  with  the  same 
dity,  draw  out  of  the  way  the  ship  [116]  to  which  she  is  attached,  it  may  be  by 
t  hawser  of  considerable  length,  in  this  case  of  about  fifty  fathoms  ;  and  the  very 
aovement  which  sends  the  tug  out  of  dancer  may  bring  the  ship  to  which  she  is 
ittached  into  it.  Even  if  the  danger  of  collision  be  avoided,  it  may  be  much  less  in- 
oiivcnient  for  a  ship  close  hauledi  to  change  her  course,  than  for  a  tug  with  a  ship 
ittached  to  her  to  do  so.  Their  Lordships,  therefore,  are  of  opinion,  that  it  is  not 
nifficient  to  throw  the  blame  exclusively  upon  the  Independence,  to  urge  that  she.  as 
1  steamer,  was  bound  to  make  way  for  a  sailing-vessel  (dose  hauled,  and  that  she 
leglected  to  do  so. 
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Their  Lordships  think  that  the  lav  tely  laid  down  by  Dr.  Lushington 

in  the  ca-  Sea        N  res  of  Cases.  651  :  3  W.  Rob..  I5i).     He 

5,  addressing  the  Trinity  Masters: — "  It  may  be  necessary  to  point  out  to 
you  the  law  of  the  case  where  a  merchant       -        -  in  tow  of  a  steamer.     It  is 
known  that  according  to  your  rules  (founded  upon  common  sense  and  sound  reas 
:ie  considered  as  having  the  wind  free."     Then  a:' 
ipon  a  different  subject,  he  proceeds : — *"  But  it  is  said  a  steamer 
always  considered  as  having  the  wind  free,  is  she  not  to  be  considered  so  whe: 
has  a  uierchar.'-       -  I  consider  that  to  be  a  wholly  different  case, 

true  a  steamer  is  alwavs  considered  as  having  the  wind  free,  but  it  does  not  follow 
that  a  steamer  having  a  merchant-vessel  in  tow  is  always  free.  That  will  depend 
upon  •  of  the  wind  and  weather,  the  direction  in  which  the  steamer  is  to* 

and  what  are  the  impediments  to  her  coui  - 

[117]  Their  Lor  ~er  intended  to  lay  down  in  the  case  of  the  '''(adorn 

that  a  steam-tug  in  charge  of  a  ship  must  be  considered  as  a  free  steamer.     The 
in  truth,  did  not  ra  -  -:  ion,  and  was,  in  all  its  material  circumst 

a  contrast  to  this. 

In  that  case,  the  A.  H.  St  _  -e-hauled  on  the  starboard 

tack,  met  the  Cleadon  in  tow  of  a  steam-tug  proceeding  in  the  opposite  dirt 

:me  of  the  collision  was  midnight :  the  lights  only  of  th  it  vessels  could 

seen,  and  when  they  were  -         I  it  could  not  be  known  -    on  board 

the  A,  H.  Stevens  that  .is  in  tow  of  the  steamer.     The      -      •       re  on 

opposite  but  nearly  parallel  lines,  and  if  the  A.  H     -  had  kept  her  course,  as 

under  the  circumstances  she  was  entitled  and  lx>ui  the  opinion  of 

their  Lordships  probable  that  the  A.  H.  Stevens  would  have  gone  clear  both  of  the 

2  and  the  ship  which  she  was  _  steamer  did  keep  clear  of  the 

A.  H     •  -  d  the  A.  h     -'  suddenhr 

ted  her  helni  and  ran  stem-on  inl  larboard  bow  of  tl  Their 

Lordships  were  of  opinion  that  when  the  order  to  port  was  given,  the  A.  . 

must  have  known,  or  ought  to  have  known,  that  the  !  was  in  tow  of   the 

er.  and  could  therwise  than  follow  her:  that  the 

in  porting  her  helm  was  wrong,  and  was  the  sole  cause  of  the 

accic 

The  first  question  of  importance  in  this  case  then  is,  on  which  vessel  was  the 

imposed,  under    the    circumstances    proved    in    evidence,  of  giving  way  to 

[118]  the  other.     Now  this  question  was  distinctly  put  by  the  learned  Judge  to  the 

Trii.  at  unfortunately  it  received  no  distinct  answer.     The  f sl  i 

not  in  dispute.     The  steamer,  with  a  large  ship  in  tow.  was  proceeding  both  against 

wind  and  tide:  the  schooner,  with  all  her  sails  set.  was   -  _  full-and-by.  or.  in 

ss  "echnical  language,  as  near  the  wind  as  she  could  be  without  lifting  her  sails  so 

impede  her  conrsi  gh  the  water.     In  this  state  of  things,  our  Na 

inform  us  that  the  schooner  might,  without  any  difficulty  and  with  very 
little  loss  of  time,  have  got  out  of  the  way  of  the  steamer  and  the  J.  K.  L. ;  that  she 
_  it  either  have  gone  astern  of  the  J.  K.  L  or  have  tacked,  or  have  hove  herself 
up  i:  1  and  thus  have  allowed  the  steam-tug  and  ship  to  pass :  and.  they  are 

•  only  that  she  ought  to  have  done  so.  but  that  the  steamer 
had  a  right  to  rely  upon  her  doing  so,  and  accordingly  to  hold  her  own  course. 
-  think,  therefore,  that  the  .  Gordon  w.--  blame. 

We  are  not.  however,  prepared  to  adopt  that  conclusion.     That  one  vessel  did 
wrong  by  no  means  proves  that  the  other  did  r:_  think  that  both  • 

were  bound  to  take  such  uii    •       5  as,  when  dange.  :.  to  be  imminent,  would 

be  calculated  to  avoid  it. 

h  appears  to  us  that  the  Arthur  '■  q  this  case,  seeing  that  the  steamer 

was  bearing  down  on  the  line  of  her  cot.  -    tied  in  atteinp- 

did.  to  run  across  her  bows,  unless  she  was  quite  sure  of  effecting  her  object 

-    -  -  sing.     She  was  her~ 

•ack.  and  •  I  [119]  the  steamer  had  a  ship  in  tow,  and  was  not.  I 

-ituation  as  a  steamer  unincumbered  :  she  had  no  right  to  run  into 
.er  and  ■  !  jetting     lit  of  her  way.     We  think  that  by  the 

hich  she  |  • 
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But  the  question  remains,  whether  tin  steamer  did  what  ordinary  prud 
quired  in  order  to  avoid  it  :  and  itisfied  that  she  did  uot.     It  is  plain  that 

she  might,  with  a  \  I  deviation  from  her  course,  after  the  risk  of  collision 

was  apparent,  have  avoided  it.      She  did  not  actually  starboard  her  helm   till  the 

-  were  so  ich  other  that  an  accident  was  inevitable,  yet  even  the: 

all  but  cleared  the  schooner,  striking  her  on  the  starlx>ard  quarter  al>om  three 
vards  abaft  the  niizen  r 

It  is  clear  that  if  the  >oarded  a  minute  or  two  earlier  she 

would  have  gone  astern  of  the  Arthur  Gordon. 

The  reason  why  she  did  not  do  so  is  apparent  from  the  evidence.  There  was  no 
proper  person  on  deck  to  give  the  necessary  directions.      1  was  below  at 

his  breakfast  ;  the  mate  was  ashore:  the  deck  was  left  in  charge  of  a  common  sailor. 
Williamson,  a  young  man  of  twenty-one.  who  acted  as  mate,  but  was  not  competent 
to  the  task  of  managing  the  tug.  He  says  in  his  evidence,  that  he  had  seen  the 
schooner  for  nearly  half-an-hour  :  that  when  he  first  saw  her  she  was  on  her  starboard 
tack  :  that  she  then  went  about  on  her  port  tack,  bearing  about  four  points  on  the 
port  bow  of  the  steamer  :  that  she  was  approaching  the  steamer  very  fast  under  all 
sail:  that  he  watched  her  from  the  look-out  on  the  fore  deck  till  shortly  before  she 
came  in  close  quarters,  when  [120]  he  went  aft  to  the  man  at  the  wheel  to  give  him 
orders  to  starboard  the  helm.  Had  he  shouted  to  the  helmsman  instead  of  going 
aft.  it  i>  probable  that  he  might  have  l>een  in  time.  But  the  helm,  he  says,  was  t 
starlniarded  till  those  on  board  the  schooner  waved  their  hands  to  him  to  starboard. 
It  was  then  too  late.  Had  the  Master  or  mate  been  on  deck  and  in  charge  of  the 
lag,  we  have  no  doubt  that  the  order  would  have  been  given  in  proper  time  and  the 
collision  avoided.  Under  these  circumstances,  we  think  it  impossible  to  hold  thr,f 
there  was  not  on  board  the  Independence  such  want  of  reasonable  care  and  skill 
as  contributed  to  the  accident. 

We  must,  therefore,  advise  Her  Majesty  that  the  sentence  below  be  altered,  by 
ordering  the  damages  to  be  divided,  and  the  costs  below  must  be  disposed  of.  accord- 
ins.'  to  the  rule  of  the  Admiralty  in  such  31  s  There  will  be  no  costs  on  either 
side  of  this  appeal. 

M      -'  Die.  tit.   SHIPPING:  A.  XX.   Collision:    1.  Negligence;  b.  In   particular 
Ca^^  i.  Sufficiency  of  '  S.C.  Lus      270;  4  L.T.  56.",:  9  W.R.  5*2.     See 

note  to  Steven*  v.  Gourley,  1860,  14  Moo.  P.C.  102,  and  cases  cited  there.     Dis- 
tinguished in  The  Warrior,  1X7"J.  L.R.  3  Ad.  and  E.  556.] 


[121]  "X  APPEAL  FROM  THE  COURT  OF  CHANCERY  OF  THE 

ISLE  OF  MAN. 

ROHERT  CORLETT,— Appellant;  CHARLES  RADCLIFFE  and  OtVr...-- 
Respondents*  [Nov.  30,  Dec.  i.  3,  IS 

According  to  the  general  law  prevailing  as  well  in  the  Isle  of  Man   as  in  England. 

a  deed  is  void  against  creditors  when  the  debtor  is  in  a  st;_;c  of  insolvency. 

or  when  the  effect  of  the  deed  is  to  leave  the  debtor  without  the  meai- 

paying  his  present  debts    1 J  Moo.  P.C.  135]. 

>b!e.  By  the  law  of  the  Isle  of  Man  Intack  land  is  liable  to  lie  attached  and 

sold  for  debt,  and  Quarterland  also  when  acquired  by  purchase  or  otherwise 

than  by  inheritance  [14  Moo.  P.C.  134-5]. 
When  a  debtor  pose     -       of  lands  liable  to  lie  sold  for  debt  is  in  prison  he  cat. 

by  the  law  of  the  Isle  of  Man.  be  discharged,  until  he  has  made  a  rnortir._ 

his  lands  in  favour  of  his  creditors  [14  Moo.  P.C.  135]. 

nt  :  The  Right  Hon.  Lord  Chelmsford,  the  Right  Hon.  The  Lord  Ju-- 
Knijrht  Bruce,  the  Right  Hon.  The  Lord  Justice  Turner,  and  the  Right  Hon.  Sir  John 
Taylor  Coleridg 
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A  deed  of  settlement  and  a  conveyance  in  favour  of  the  son  of  the  trrantor,  upon 
certain  beneficial  considerations  -  wife  and  younger  children,  made  by 

the  grantor  when  in  insolvent  circumstances,  set  aside  as  being  fraudulent 
and  void      a        -    the  creditors  of  the  grantor  [14  Moo.  P.C.  141-". 

This  appeal  was  brought  from  a  decree  of  the  Court  of  Chancery  in  the  Isle  of 
Man.  whereby  that  Court  declared  that  a  deed,  dated  the  4th  of  July.  1^46.  made  in 
favour  of  the  Appellant,  hi>  -  -  .ud  against  the  creditors  of  Robert  Corlett. 

deceased,  whose  debts  were  due  previous  to  the  23rd  of  <  "    5.  and  ou_ 

be  set  aside,  so  far  as  the  creditors  were  concerned  :  and  decreed  the  same  a< 
insrlv  :  and  ordered  that  an  estate  called  the  Craig  estate,  or  such  part  thereof  as 
might  be  necessary  to  [122]  discharge  such  debts,  should  be  sold,  and  the  proceeds 
distributed  amongst  the  creditors  of  Corlett.  according  to  their  respective  rigl 

It  appeared  that  the  dece   -        I       .ett.  was.  in  and  previously  to  the  year  1  - 
in  possession  of  certain  estates,  situate  in  the  parishes  of  Andreas  and  Lezayre.  called 
Craig,  Kerroo  srarroo  and  Karroo-nioar.  in  the  Island,  commonly  known  by  the  name 
of  the  Craig  estate,  which  was  said  to  consist  partly  of  Intack  and  partly  of  Quarter; 
land   estates     f  inheritance.     That.  '  ■      _    -     -         i.  the  deceased,  with  the  coi  ■ 
of  the  Respondent.  Mary  Corlett.  his  wife,  by  a  deed  dated  the  4th  of  July, 
made  between  him  and  Maty,  his  wife,  of  the  first  part,  the  Appellant,  his  sou.  ■ 

nd  part,  and  the  Respondent,  John  Corlett.  of  the  third  part,  in  considei 
.tural  love  and  affection  for  the  Appellant,  and  of  the  several  payments, 
nants.   and  conditions  to  be  by  him.  the  Appellant,   made  and   performed,   a 
granted,  sold  and  conveyed  to  John  Corlett.  all  and  singular  the  estates,  lands  and 
premises,  called  the  Craig  estate,  to  have  and  to  hold  the  same  unto  the  Respondent, 
John  Corlett.  his  heirs  and  assigns,  in  trust,  and  for  the  uses,  intents,  and  pur 
in  the  deed  mentioned  and  set  forth  :  and.  amongst  others,  in  trust,  to  suffer  and 
permit  the  deceased.  Corlett.  and  Mary  Corlett  to  possess  the  estate  during  their 
joint  natural  lives,  save  as  thereafter  mentioned,  and  upon  the  decease  of  either  of 
them,  or  upon  the  marriage  of  the  Appellant,  during  the  joint  natural  lives  of  the 
deceased.  Corlett.  and  the  Respondent.  Mary  Corlett.  to  suffer  and  permit  the  Appel- 
lant "  3S   ss  one  nioietv  of  the  estate,  subject  to  one  half  of  the  interest  upon  the 
sum  of   £4000,  [123]  the  amount  of  two  mortgages  chargeable  upon  the  pr< i] 
(one  of  the  mortgages  bearing  date  the  15th  of  February.  1^45,  and  passed  to  one 
Dumbell,  for  the  sum  of  £3500  :  and  the  other  of  the  mortgages,  bearing  eve: 
with  the  settlement  of  the  4th  of  July.   1^46.  being  for  the  further  sum  of  £ 
agreed  by  such  settlement  to  be  raised  as  therein  mentioned)  :  and  to  the  payment 
of  a  sum         £700,  to  the  Respondent.  John  Corlett.  for  the  purposes  therein 

1 :  and  in  further  trust,  upon  the  decease  of  the  survivor  of  them,  the  dec.    • 
Corlett.  and  the  Respondent.  Mary  Corlett.  to  convey  the  remaining  moiety  of  the 
Craig  estate,  to  the  Appellant,  his  heir-  ssigns;  and  the  Appellant,  in  consider* 

if  the  settlement,  covenanted  to  pay  the  sun,         1         -  i  John  Corlett.  his  exe- 
cutors and  admin:-  upon  receiving  a  conveyance  of  the  first  moiety  of  the 
estate,  whether  upon  his  the  Appellant's  marriage,  or   upon  the  death  of  the  de- 
ceased. Corlett.  or  Mary  his  wife,  as  the       -  sht  be:  and  the  deceased.  Corlett, 
ed  to  himself,  and  his   issig    -     tnd  Mary  Corlett.  during  their  joint  lives,  and 
the  life  of  the  survivor  of  them,  a  right  to  cut  turf,  and  fell  timber,  as  therein 
d.     And  the  Appellant,  in  consideration  of  the  settlement  released  in  favo 
the  younger  children  of  the  deceased.  Corlett.  and  Mary  his  wife,  his  right   and 
interest  in  and  to  a  certain  legacy  of  £500  left  by  the  Will  of  Catherine  Stephei 
the  Respondent.  Mary  Corlett.  and  her  children  :  and  the  Appellant  agreed  to  join 
the  di                 Corlett,  in  rai-     _                 -  state  the  su  £500,  in 
addit:                                                    :.d  by  the  same  indenture  of  settlement  it  was  pro- 
vided, that  in  case  the  Appellant  should  leave  a  widow,  she  should  be  [124]  entitled 
to  a  widow's  right  in  such  part  of  the  estates     -  the  Appellant  was  in  p<  --   -- 
the  time  of  his  death. 

The  sum  of   £500.  was  w  _'y   raised  by  the  deceased,   Corlett,   and 

Appellant,  on  the  security  of  their  personal  bond  and  of  the  C: 

nd  and  m     tgage,  to  Dumbell.  dated  the  4th  of  July.  1S46.  and  applied  by  the 
deceased.  Corlett.   in   payment  of  debts  due  by  him.     This  sum.  however,  did 
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suffice  to  par  the  deceased  Corlett's  debts.     The  moi  Qtion 

of  the  dc  eased,  I     rlett,  to  execute  a  deed  of  settlement  of  the  estate  upon  his  son  the 

llant.  of  even  date  with  the  m 

The  bond  and  deed  of  I  and   indenture  of  settlement   were  left   with 

ell,  for  the  purpose    of  registration,  and  he  registered  the  bond  and  deed  of 

S     on  the  24th  of  October.    1846,  but  omitted  I  r  the  indenture  of 

until  the  23rd  of  October,  1  I 
the  month  of  March.   1^4  7.  the  Appellant  joined  the  dece.  -         I 
bond  and  deed  of  mortgage  of  the  estate  for  the  sum  of  £300  to  Elinor  Mary  Kissack, 
which  sum  was  received  by  the  ■:         -        Corlett,  and  the  interest  thereon  \\a-  I 
payable  by  him  :  and  to  secure  the  payment  thereof,  the  dei  I  a  policy 

of  assurance  effected  upon  his  life,  the  premium  whereof  he  was  also  bound  to 
out  of  the  rents  of  the  estate:  and  the  Appellant  also  joined  the  deceased.  Corlett. 
in  a  further  bond  to  Dumbell,  for  the  sum  of  £220,  the  interest  whereupon  i( 
also  agreed  should  be  paid  by  the  deceased.  Corlett. 

The  Appellant  married  on  the  17th  of  October,  [125]  1848,  and  thereupon  became 
entitled  under  the  settlement  of  the  4th  July.   I  :  moiety  of  the  Craig  estate 

and  he  accordingly  entered  into on,  and  it  was  then  agreed  that  the  sum 

"00  should  be  left  as  a  lien  and  charge  upon  the  estate  durin<_'  the  joint  lives 
and  the  life  of  the  survivor  of  them,  the  deceased.  Corlett.  and  the  Respondent  Marv 
Corlett.  his  wife. 

The  deceased.  Corlett,  continued  to  farm  the  estate  up  to  the  year  1849,  and 
■nsidered  the  owner.  Having  incurred  losses  in  his  farming  business,  he  by 
deed  hearing  date  the  31st  of  October.  1849.  made  between  him  and  the  Appellant, 
in  consideration  of  the  trusts,  covenants,  and  conditions  therein  set  forth,  granted 
-old  unto  the  Appellant,  all  and  singular  his  right,  title,  and  interest  in  the 
Craig  estate,  (being  a  life  right  in  one  moiety  thereof,)  to  hold  the  same  unto  the 
Appellant,  his  heirs  and  assigns,  in  trust,  nevertheless  to  receive  the  rents.  :- 
and  profits  thereof  and  thereout  to  pay  the  interest  on  the  mortgages  chargeable 
thereon,  and  to  pay  over  the  balance  of  the  rent*  to.  and  equally  amongst  the 
creditors  of  the  deceased.  Corlett. 

It  appeared  that  from  the  year  1840  down  to  May.  1848,  judgments  had  been 
obtained  against  the  deceased.  Corlett,  by  various  creditors,  for  various  debts,  and 
writs  of  execution  had  been  sued  out  and  delivered  to  the  then  Coroner.  Philip 
Cowley,  one  of  the  Respondents,  upon  which,  in  the  month  of  May.  1848,  there 
remained  due  the  sum  of  £557  18s.  8d.  :  between  that  time  and  the  8th  of  September, 
other  creditors,  upon  judgments  for  various  sums,  sued  out  and  delivered  to 
the  Coroner  writs  of  execution,  and  [126]  the  Coroner  had  paid,  or  rendered  himself 
personally  liable  for,  the  amount  for  which  such  writs  of  execution  were  sued 
out. 

S  eral  executions  were  levied  in  July.  September,  and  October.  1849,  by  the 
Coroner  upon  Corlett's  crops  and  goods.  The  total  amount  received  bv  the  sales  of 
the  crops,  stock,  and  effects  of  the  deceased,  Corlett,  under  the  writs  of  execution, 
were  the  sums  of  £126  5s.  and  £151  14s.  Id.,  making  together  a  sum  of 
£277  19s.  Id.,  which  sum  was  insufficient  to  pay  the  debts  remainine  due.  incurred 
by  him  prior  to  the  4th  of  July.  1846.  such  debts,  independently  of  interest  or  i  -  - 
amounting  to  £277  Is.  6d.  It  did  not  appear  that  the  deceased.  Corlett  had.  when  he 
executed  the  deed  of  the  4th  of  July.  1846,  any  property  other  than  the  Craig 
estate,  and  such  furniture,  stock,  and  effects  as  might  then  have  been  on  the  estate. 
In  the  year  1J54,  the  deceased.  Corlett.  applied  to  the  Court  of  Chaucerv  for 
relief  as  an  insolvent  debtor,  and  on  the  2nd  of  February,  1854.  his  petition  came 
on  to  be  heard,  when  the  Court  adjudged  him  entitled  to  the  benefit  of  the  Act  for 
the  relief  of  Insolvent  debtors,  and  ordered  his  discharse  from  imprisonment  in 
_    •  of  debts  due  to  the  creditors  named  in  his  schedule,  u:  --  _:iiiiLr  and 

g  for  the  benefit  of  his  creditors  to  the  assignees  appointed  by  the  Court,  all 
his   property   and   effects,   with   the   exception   of   his   necessary   wearing   apparel. 
rdingly,  on  the  3rd  of  February.  1854.  the  deceased.  Corlett.  executed  an  assign- 
ment, in  the  '         -        such  judgment  to  the  ass  g 
Corlett  died  in  the  month  of  April. 

On  the   1st  of  December.  1855.  the  Respondei  -.  [127]  Charles  Radcliffe.  John 
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Clearer.  Edmund  Kerruish.  John  Kissack.  Daniel  Stephen.  William  Corlett,  and 
Philip  Cowley,  filed  a  bill  in  the  Court  of  Chancery  in  the  Isle  of  Man.  on  behalf  of 
themselves  and  the  other  creditors  of  the  deceased.  Corlett.  praying  that  the  two 
Indentures  of  the  4th  of  July.  1846,  and  the  31st  of  October,  1849,  might  be  declared 
to  be  fraudulent  as  against  them,  the  Respondents  and  others,  the  creditors  of  the 
deceased,  Corlett.  and  set  aside  :  that  the  estate  might  be  declared  to  be  vested  in 
William  Corlett  and  Philip  Cowley,  the  assignees  of  the  estate  of  the  deceased, 
Corlett.  and  ordered  to  be  sold  for  payment  of  the  debts  due  to  his  creditors.  The 
Bill  also  prayed  that  the  Appellant  might  account  for  the  rents,  issues,  and  profits, 
or  annual  value  of  the  estate,  from  the  31st  of  October.  1849.  and  to  pay  the  amount 
thereof  to  the  assignees  of  the  estate  of  the  deceased.  Corlett. 

The  Appellant,  together  with  the  Respondent.  Mary  Corlett.  put  in  a  joint  plea 
and  answer,  and  for  a  plea  contended,  that  Corlett.  deceased,  held  the  Craig  estate 

I  tarterlaud  estates  of  inheritance,  which  by  the  law  and  custom  of  the  Island 
was  not  subject  to  be  attached  in  execution,  or  sold  for  simple  contract  debts,  and 
by  their  answer  they  denied  that  the  deed  of  settlement  of  the  4th  July.  1846.  was 
fraudulently  made  bo  as  to  deprive  the  creditors  of  the  settlor.  Corlett.  making  any 
claim  against  the  Craig  estate  and  premises,  or  that  it  was  a  fraud  upon  the  rights 
of  his  creditors,  and  on  the  contrary,  they  charged  that  it  was  made  for  a  good  and 
valuable  consideration  on  the  part  of  the  Appellant,  when  the  settlor  was  in  solvent 
circumstances,  and  able  to  pay  his  debts.  That  there  was  no  desire  for  concealment. 
e  deed  of  settlement  [128]  was  delivered  to  Dumbell  for  registration.  They 
admitted  that  the  deed  of  the  31st  of  October.  1849.  was  made  without  consulting 
the  creditors  of  Corlett.  but  denied  that  it  was  made  for  the  purpose  of  depriving 
them  of  their  just  rights 

The  other  Defendant.  John  Corlett.  put  in  a  separate  answer,  stating  that  lie  was 
not  aware  that  he  had  been  appointed  a  trustee,  by  the  settlement  of  the  4th  July. 
lv46,  and  that  he  had  never  acted  under  the  trusts. 

Witnesses  were  examined  as  to  the  condition  and  circumstances  of  the  parties 
and  the  bona  fides  of  the  Indentures  of  the  4th  of  July.  1846.  and  the  31st  of  October, 
1849.  Dumbell,  the  principal  witness,  an  Advocate  of  the  Island,  who  had  prepared 
the  settlement  of  the  4th  of  July.  1846.  deposed  that  the  deceased.  Corlett,  had 
applied  to  him  for  a  loan  to  pay  his  debts  before  that  deed  was  executed  :  that  the 
witness  had  a  mortgage  at  that  time  on  the  Craig  estate,  and  that  he  refused  to 
make  a  further  loan,  unless  the  deceased  made  a  settlement  of  his  estate  in  favour 
of  his  family,  to  prevent  his  squandering  it.  That  Corlett  consented  to  do  so.  and 
that  he.  Dumbell.  accordingly  drew  the  deed  of  sale  in  trust  in  the  bill  referr 
bearing  date  the  4th  of  July.  1846.  from  the  instructions  of  Corlett  : 
that  he  also  drew  a  deed  of  bond  and  security  from  Corlett.  his  wife,  and 
the  Appellant,  to  himself,  for  the  sum  of  £500  ;  that  both  deeds  were  duly  executed. 
and  the  sum  of  money  was  advanced,  and  applied  by  the  witness  in  payment  of 
debts  owing  by  Corlett  :  that  the  principal  part  of  the  money  was  paid  to  the 
Coroner  :  and  that  both  deeds  were  left  with  him  to  record.     That  he  knew  of  no 

■  m  for  keeping  the  deed  of  sale  in  trust  secret.  [129]  that  if  it  was  not  recorded 
soon  after  the  execution  of  it.  it  was  his  fault.  That  some  considerable  time  after, 
another  deed  of  Corlett's  remaining  right  in  the  estate  was  executed  for  the  pui 
of  making  provision  for  the  payment  of  debts  Corlett  then  owed.  That  the  w  I 
understood  that  Corlett  farmed  a  considerable  portion  of  the  Craig  estate,  both 
before  and  after  the  execution  of  the  first  sale  in  trust  as  before  stated.  That  he 
did  not  know,  when  he  advanced  the  £500.  that  Corlett  owed  more  than  that  sum 
would  pay.  and  the  proposal  that  Corlett  should  settle  the  estate  en  his  family  came 
from  himself:  that  another  deed  of  bond  and  security  was  afterwards  granted  to 
the  witness  by  Corlett.  his  wife  and  the  Appellant,  for  the  sum  of  £220,  on  account 
of  interest  owing  by  Corlett.  and  that  the  amount  secured  by  the  bond  had  since 
been  paid  to  him  by  the  Appellant. 

I  I]  the  18th  of  March.  1858,  the  cause  came  on  to  be  heard  before  the  Chancellor 
of  the  Idand.  when  the  Court  ordered  that  it  should  be  referred  to  the  Clerk  of  the 
Bolls  to  take  evidence  as  to  what  debts  were  owinL.'  by  deceased.  Corlett.  at  the 
periods  following,  namely,  the  1th  of  July.  1846;  tin-  I'.'ird  of  October.  1848,  and 
:;  1st  of  October,  1849,  and  to  report  the  same  to  the  Court :  and  on  the  7th  of  April, 
the  Clerk  of  the  Rolls  made  his  report,  finding  that  debt«  amounting  in  the 
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aggregate  to  the  following  Bums  were  due  l>v  the  d<  I  •  these  d. 

On  the  4th  Julv.  1846;    £227   la    I  the  23rd  October,  1848  lid.; 

and  on  the  31st  October,  1849  :  £241   13s.  2d. 

Oil  the  3rd  of  June.  1859,  the  cause  came  on  again  for  hearing  before  the  Chan- 
cellor, and.  by  the  decree  made  on  that  day.  the  opinio!  I'^un  was  declared 
to  be.  that  tin-  ted  the  4th  of  Julv.  [130]  1846,  »a>  a  fraud  against  tin- 
creditors  of  the  deceased.  Corlett.  whose  deins  were  due  previous  to  the  23rd  of 
October,  1848,  the  date  the  deed  was  recorded,  and  that  the  same  should  be  set  aside 
so  far  as  the  creditors  were  concerned  :  and  the  same  was  so  ordered  and  decreed. 
And  it  was  further  ordered,  that  the  Coroner  of  Ayr  Sheai  .id.  after  due 
notice,  proceed  and  sell  by  public  auction  the  estate  of  Craig  in  the  Hill  mentioned. 
or  such  parts  thereof  as  might  be  necessary  to  pay  and  discharge  such  debts,  and 
pay  over  the  proceeds  of  such  sale  into  the  hands  of  the  Clerk  of  the  Rolls,  to  be  by 
him  distributed  to  and  amongst  the  creditors  according  to  their  respective  ri. 

'  was  also  of  opinion,  that  the  Appellant  ought  to  account  for  the  rents  of 

•ate  which  he  had  received,  or  ought  to  have  received,  under  the  deed  of  the 
31st  of  October.  lv4:'.  a<  trustee  for  the  benefit  of  the  creditors  of  the  deceased. 
Corlett.  whose  debts  became  due  between  the  23rd  of  October.  1848.  and  the  3 1st  of 
:.  1849,  and  it  was  referred  to  the  Clerk  of  the  Roll*,  to  take  and  state  an 
account  of  such  rents,  and  report  the  same  to  that  Court:  and  the  Court  reserved 
further  directions. 

The  appeal  was  from  this  decree. 

Mr.  Rolt,  Q.C.,  Mr.  W.  W.  Cooper  and  Mr.  E.  T.  Wakefield  for  the  Appellant.— 
W     submit,  that  the  decree  of  the  Court  of  Chancery  cannot  be  maintained  as  it 
not  meet  the  justice  of  the  case.     That  Court  ou'_rht  nut  to  have  declared  the 
of     settlement     of    the     4th    of    July.     1846,     fraudulent,    or     decreed    the 
same    to    be    set     aside,    or    have    directed     a    sale    of    the    Craig    estate.       The 
real     question      is.     not     whether     the     debtor     was     [131]     actuallv     insolvent. 
but     whether     he     was     in     such     embarrassed     circumstances     at     the     tim. 
would  make  the  deed  of  settlement  operate  as  a  fraud  upon  his  creditors      Ii 
not  proved  that  Corlett.  the  settlor,  was  at  that  time  indebted  to  the  extent  of  in- 
solvency, on  the  contrary,  the  evidence  of  Dumbell  shows  he  was  then  solvent,  and 
owed  only  a  few  debts  of  trifling  amount.     Neither  was  it  proved  that  such  indenture 
tlement  was  intended  to  delay,  hinder,  or  defraud  the  creditors  of  the  settlor. 
which  is  necessary  to  avoid  the  deed.     The  covenant  in  the  deed  bv  the  Appellant  to 
the  sum  of  £7iai.  and  the  release  by  him  of  his  right  and  interest  in  the  leLracv 
500,  and  his  agreeing  by  such  deed  to  join  and  actually  joining  the  settlor  in 
raising  on  the  security  of  their  personal  bond  and  upon  the  same  estate,  the  sum  of 
£500,  separately  and  together  constituted  a  good  valuable  and  sufficient  considera- 
tion to  support  the  deed  of  settlement  of  the  4th  of  July.   1846.     Holmes  v.  Peniu  , 
(3  Kay  and  J.  90),  Thompson  v.  Webster  (Law  Times.  Rep.  vol.  33.  p.  340) 
v.    Stuart  (15  Beav.  403>.  Myd-dhtoti  v.  Lord  Kenyan  (2  Ye-.  Jun.  410),  Jot 
Boulter  (1  Cox.  288),  Martin  v.  Macnamara  (4  Dru.  and  War.  418.  426-7  i.  Thompson 
v.  Webster  (4  Drew.  pp.  628  and  632).     We.  therefore,  submit,  that  the  decree  ou<*ht 
to  be  varied  in  respect  to  the  declaration,  that  so  much  of  the  Bill  as  sought  to  have 
the  deed  of  the  4th  of  July.  1846.  declared  fraudulent  and  set  aside,  as  against  the 
creditors  of  Corlett.  deceased,  whose  debts  were  due  previous  to  the  23rd  of  October 
1848,  and  the  estate  of  Craig  vested  in  the  assignees  for  sale,  for  the  benefit  of  all 
Corlett's  creditors. 

[132]  Sir  Hugh  Cairns,  Q.C.,  and  Mr.  E.  F.  Smith,  for  the  Respondents. The 

-  of  the  4th  of  July.  1-46.  and  the  31st  of  October,  1>4!<.  bv  Corlett.  the  settlor 
were,  from  his  insolvent  circumstances  at  the  respective  times  of  execution,  fraudu- 
lent, and  consequently  void  as  against  his  creditors.  The  Court  of  Chancerv  in  the 
Ui  of  Man  acts  in  case  of  a  deed  executed  to  the  injury  of  creditors  upon\reneral 
principles  applicable  to  cases  of  fraud.  There  is  no  Statute  law  of  the  Isle  of  Man 
precisely  similar  to  the  English  Statute.  13th  Eliz.  c.  5.  against  fraudulent  aliena- 
tion-, in  force  in  the  Island,  but  assignments  of  property  to  the  injurv  of  creditors, 
are.  by  the  Island  Statute  passed  in  1736  (Mills'  Stat.  Law  of  Isle  of  Man  i> 
ids  of  that  Statute  are.  that  "  All  fraudulent  assign]  .•  nte,  or  in: 
of  the  debtor-'  goods  or  effects,  shall  be  void,  and  of  no  effect  against  his  just 
creditors."     In  1736.  lands  liable  to  be  taken  in  execution  for  debt  were  considered 
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by  law.  goods,  chattels,  or  effects,  and  it  is  only     -  I     :ae  nest  of  kin  of  a  deceased 
person,  under  the  Island  Statute  passed  in  1777  (Mills'  Stat.  Law  of  the  Isle  of  Man. 

.  that  this  quality  of  such  land  has  been  altered  as  to  creditors.  Here  Corlett. 
the  settlor,  acquired  the  estate,  whether  Intack  or  Quarterland,  by  purchase,  and  not 
by  inheritance,  therefore,  the  estate  was  clearly  liable  :       -  n   vnt  of 

the  debts  of  the  settlor    -  the  v.  Teare.     Adv.  Note  Book,  by  Bluett.  ;     I  i 

Moore  v.  Moore,  ih.  177.     Jeffcotts  Stat.  Law  of  Isle  of  Man,  A;  \  i.  117  .     The  deed 
of  the  1th  July.   1816.  being  made  without  any  valuable  consideration,  was. 
fore,  fraudulent  and  void  as  against  the  creditors  of  the  settlor.     The  fact  of  the 
[133]  want  of  a  valuable  consul  for  the  deed  of  July.  1^16.  is  admit- 

the  Appellant  in  h  -        •      r.  and  the  answer  also  admits  that  the  d'  I     rober, 

.  was  made  without  consultation  with  Corlett's  creditors,  although  it  is  d- 
that  it  was  intended  thereby  to  defraud  them  of  their  just  rights.    The  cases  ei" 

Appellant.  prove  too  much.  Holmes  v.  Penney  (3  Kay  and  J.  90  >  was  in  the 
material  point  decided  in  our  favour.     The  dictum  there  laid  down,  tha:  - 
fact  of  a  settlement  being  voluntary  is  not  sufficient  to  render  it  void,  we  d 
dispute,  but   where  there  is  fraud,  the  deed   is  worthless  and  was  so  held  there. 
Ford  v.   St        *  »15  Beav.  493)  is  an  affirmance  of  the  same  proposition,  thou, 
deed  there  was  upheld.     Myddleton  v.  Lard  Kenyan  [2  Ves.  Jun.  410]  sho- 
quantum  -  ie  ration  which  may  be  sufficient   to  sus  a   voluntary   deed. 

Jones  v.  Bold--       -        -   Jun.  110 1  is  a  case  of  the  same  class.     Martin  v.  Macna inarm 

:u.  and  War.  418)  was  a  case  of  a  family  settlement  made  bow:  6  fraud 

having  been  proved.     Here  the  insolvency  of  Corlett.  the  elder,  was  known  by  him 
le  of  the  execution  of  the  deeds  in  question.    The  evidence  of  Dumbell  shows 
the  embarrassed  state  of  the  settlor  even  before  he  acquired  the  Cra:_     -  vhich 

he  immediately  n.     tg    a    :.  to  him.     The  release  by  the  Appellant  of  the  sum  of 
mentioned  in  the  deed  was  merely  colourable.     The  omission  to  register  the 
deed  of  settlement  of  July,  as  required  by  the  law  of  the  Island,  coupled  with  the 
fact   of  the  nomii  the   Respondent,   John   Corlett.    as  trustee   withe, 

know;      g  si       -         _     "  evidence  of  fraud.    We  submit,  therefore,  tha* 

deeds  were  a  fraud  airainst  the  creditors,  and  were  absolutely  void  as  again?-  • 
creditors.     Richardson  v.  .S/h<j//-{13-1]-  .Jacob.  5Ti      v'       tan  v.  Ashdo 

Atk.  177.  481  .  ifl  v.  Ken.         (2  (  -  ikin-iopp  v.  Blen&inso, 

Beav     '     -         'aylor   v.    VTyld  (8   Beav.    159).   French    v.    French    (6   De   G.   M.    and 

Judgment  was  reserved  and  delivered  by 

The  Right  Hon.  Lord  Chelmsford  i  Dec.  20,   1860). — This  is  an  appeal  from  a 

decree  of  the  Court  of  Chancery,  in  the  Isle  of  Man.  upon  a  Bill  filed  by  the  creditors 

oi  Robert  Corlett.  deceased,  the  father  of  the  Appellant,  for  the  purpose  of  setting 

aside  two  deeds,  one  of  the  1th  of  July.  1S16,  and  the  other  of  the  31st  of  October, 

•     '.  as  fraudulent  and  void. 

The  deeds   in  question   relate  to  certain   lands  called   the   Craig  estate,   which 
formerly  belonged  to  Robert  Corlett. 

By  a  law  of~the  Island  passed  in  1736  (Mills"  Stat.  Law.  of  Isle  of  Man.  p.  i 

-  declared  that  "  all  fraudule:  t  assig  -  sffers  of  a  debtor's  troods  or 

effects  shall  be  void  and  of  no  effect  against  his  just  creditors,  any  eustome  or  prac- 

to  the  contrary  notwithstanding."     This  law  applies  in  terms  only  to  a 
effects  :  but  it  was  stated  in  argument,  and  not  denied,  that  lands  liable  to  be  taken 
in  execution  are  within  its  prov  -     i  -      This,  however,  still  left  the  question 
whether  the  lands  of  ti.     I        g  estate  f  such  a  nature  as  to  be  liable  to  be 

taken  in  execution  :  as  to  which  it  was  alleged  by  the  Respondents  that  the  estate 

•  •  •     artly  of  land  denominated  Quarterland,  and  partly  of  land  called  1 
land :   that   Intact   land   is   always   liable  to   be   attached   and   sold   for  debts,   and 
Quarterland  also,  when  acquired  by  purchase  or  otherwise  than  by  inheritance. 

[135]  There  was  no  very  -       -  [nation  afforded  to  their  Lordships  as 

law  upon  the  subject,  nor  any  sufficient  evidence  of  the  quality  of  the  lands 

composing  the  Craig  estate.     But  it  must  be  observed,  that  the  Appellant,  in  the 

:.s  for  his  appeal  stated  in  his  printed  cases,  alleges  no  objection  to  the  decree 

on  the  ground  that  the  creditors  were  not  prejudiced  by  the  deed,  as  the  lands  were 
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not  liable  to  their  execution.     And  it  appears  that  by  a  law  of  the  Island.  wh( 
::mds  is  in  prison,  he  cannot  be  discharged  until  he  lias  madi 
■  i i  the  lands  for  the  benefit  of  his  creditor-    seels  S 

2    21s1  July,   1820;  Milk'  Stat.  1-  "  i.  and  Rules  and   B   _ 

t  Deb1     -    Court,  ib.  pp.  611-12).     In  this  manner,  therefore,  the  cred 
i:i;iv  have  a  remedy  against  the  lands  for  the  satisfaction  of  their  debts,  and  ano- 
yance by   the   debtor  which   deprives   them   of  this   ultimate   n  to   his 
lands  may  be  fraudulent  against  them,  as  much  as  if  the  lands  were  immediately 
liable  to  execution. 

In  the  course  of  the  argument  mat.;  re  cited  which  had  been  determined 

in  the  English  Courts  under  the  Statute.  13th  Eliz..  c.  5.  the  Act  for  the  protection 
of  creditors  st   fraudulent   deeds  of  their  debtors:  hut   decisions  upon   this 

subject  are  of  no  practical  utility,  except  where  they  establish  principles  which  are 
eral  application.     Each  case  must  depend  upon  its  own  circumstances,  and  in 
all  the  qui  -  ■  one  of  fact,  whether  the  transaction  was  bona  tide,  or  was  a  con- 

trivance to  defraud  creditors.     It  may.  however,  be  stated  generally  that  a  deed 
is  void  against  creditors  when  the  debtor  is  in  a  state  of  insolvency,  or  when  the 
effect  of  the  deed  is  to  leave  the  debtor  without  the  means  of  paying  [136]  his 
ot  debts.     If  this  is  the  condition  of  the  debtor,  or  the  consequence  of  his  act, 
•  itficient  to  render  a  deed  valid  that  it  should  be  made  upon  good  considera- 
tion :  for  as  is  said  in  Twi/n-  Co.  Rep.  SO).  "  a  good  consideration  does  not 
suffice  if  it  be  not  also  bona  fide."     The  questions,  therefore,  in  this  case  are,  what 
were  the  circumstances  of  Robert  Corlett  at  the  date  of  the  deed,  and  was  the  deed 
executed  bona  fide  and  for  valuable  consideration  ?     Robert  Corlett  had  become 
-  -sed  of  the  Craig  estate  under  a  deed  of  the  11th  of  February.  1845,  and  had. 
some  short  time  afterwards  (the  exact  date  does  not  appear'),  mortgaged  it  to  Mr. 
Dumbell.  a  member  of  the  legal  profession,  and  also  a  banker  in  the  Island,  for  the 
sum  of  £3500.     This  money  was  raised  for  the  purpose  of  paying  off  incumbrances 
on  the  Craig  estate  and  other  lands.     In  the  year  1846.  Robert  Corlett  required  a 
further  loan  of  £500,  in  order  to  pay  his  debts  :   and  Mr.  Dumbell  states  that,  upon 
an  application  to  him,  he  refused  to  make  the  loan  unless  Robert  Corlett  "  would 
gran:  a  settlement  of  his  estate,  in  order  to  secure  it  to  his  family  and  prevent  his 
equanderinc  it."     This  object  may  have  been  extremely  praiseworthy,  and  there  is 
no  occasion  to  question  the  motive  of  Mr.  Dumbell  in  suggesting  it  :  but  the  circum- 
stances of  Robert  Corlett  rendered  it  proper  to  consider  the  interests  of  other  parties. 
and  the  mode  in  which  the  transaction  was  carried  out  left  it  open  to  trreat  suspicion. 
The  £500,  which  Mr.  Dumbell  advanced  was  not  sufficient  to  pay  all  the  debts  due 
from  Robert  Corlett  at  this  time,  for  it  appears  by  the  report  of  the  Clerk  of  the 
Rolls,  to  whom  the  matter  was  referred  by  the  Court,  that  previous  to  the  4th  of 
July.  1846.  there  was  due  and  owing  from  him.  in  addition  to  debts  covered  by  the 
[137]  £500.  the  sum  of  £277   Is.  6d.     Many  of  these  debts  were  of  a  character  to 
indicate  a  state  of  great  embarrassment.       If  reference  is  made  to  the  Coroner's 
account  of  the  8th  of  September,  1840.  in  which  there  is  a  balance  of  £175  2s.  l|d. 
several  executions  against  Robert  Corlett.  it  will  appear  that  for  years  before 
the  date  of  the  deed  executions  had  been  issued  against  him,  and  that  by  some 
unusual  forbearance  on  the  part  of  the  creditors,  or  from  their  belief  of  his  inability 
to  discharge  these  executions  thev  were  allowed  to  continue  unsatisfied,  and  interest 
:inually  charged  upon  them  :  the  first  item  of  the  account,  after  stating  the 
balance  due.  beitiL:  "  To  amount  of  executions  up  to  May.   1848.  as  per  account. 
18s.  5d."     Some  of  the  executions  are  for  very  small  sums,  one  of  them  beinsr 
for  only  £2.  and  nothing  can  show  more  strongly  the  embarrassment,  not  to  say 
insolvency,  to  which  Robert  Corlett  must  have  been  reduced,  than  his  allowing  these 
trirl iiitr  debts  to  be  increasing  year  after  year  by  the  addition  of  interest,  instead 
-  barging  them  at  once,  and  thus  saving  further  expense.     When  Mr.  Dunibell 
a  -d  in  the  transaction,  which  he  insisted  should  accompany  his  advance  of  the 
he  must  have  been  acquainted  with  the  state  of  Robert  Corlett 's  affairs:   for 
"-     -   not  to  be  supposed  that  as  a  prudent  man  he  would  not  require  the  fullest 
information  res]            _  :hem.  and  it  appears  from  his  own  evidence  that  he  himself 
applied  the  money  advanced  in  payment  of  the  debts  owing  by  Robert  Corlett.  "  the 
principal  part  of  the  money  (as  he  states)  being  paid  to  the  Coroner."  which  must 
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have  been  on  the  running  aeco  :  -      Mr.  Durubell.  as  a  professional 

man.  must  have  known  that  in  order  ro  prevent  the  co:.  -        -secure 

the  estate  [138]  "      Robert  Corlett"s  family,  being  impeached  by  his  creditors 

ave  been  founded  upon  good  con- 
sidera:  :•■:..     He  appears  to  have  taken  upon  I       self  the  whole  arrangement 
machine!"  _       it  his  object.     He  begins  b;  _       joint  bond  of 

-  the  father  and  the  Appell.t  repayment  of  the  c " 

It  does  not  appear  from  Mr.  Duinbe'..  -  is  bond  formed  any  part  of 

the  stipulation  upon  which  the  mone  be  advanced,  nor  that  the  Appellant 

was  the  arra:  s  •         _      illy  proposed.      Neil  •  e  any 

evide-  -  -  alue  of  tl  Appellaii- 

-  g  his  liability  upon  the  bond. 

It  is  difficult  to  belie'  Sir.  Punibell  re_  :s  bond  of  the  Appella: 

.additional  security,  nor.  indeed,  from  the  terms  of  the  instrument 

-  ■     .- 

There  can  be  no  doubt  that  tt-  _  -  ty  for  the 

_    a  £3:  tor  the  additional  loan  oi    tl  and  the  - 

of  the  condition  of  the  bond  seem  to  imply.  :o  express,  that  it  wa- 

intet."  :'  the  panic-         t  the  personal  liability  should  not  be  enforced,  unless 

-..ould  prove  d-  •  :hat  Dumbell  should  not  be 

compelled  to  receive  th<  11  the  expiration  of  six  ye.  i.en  only 

a  twelvemonths  notice.     That  he  should  have  a  right,  upo:    2         2   twelve  m 
notice,  to  require  payment  of  the  principal  and  interest:  and  in  cas  such 

a  should  not  be  able  to  obtain  payment  under  the  deed,  he  should  have  a 
sue  [139]  out  execution  or  judgment     s       -    the  obligors,  and  under  and 
to  make  sale  by  pubi.  Is  thereby  sriven  in 

security,  for  the  purpose  of  pa-  sing  the  principal,  intei 

-  -.  and  charges  due  upon  the  deed. 
The  personal  liability  of  the  parties  is  here  lost  sight  of,  and  tl 

objei;-  ondition  a       -  -     be,  to  make  the  estate  available  for  satisfaction  of 

the  money  advanced. 

Mr.  DumbelTs  professional  expert         -        s  to  have  instructed  him  that,  if  he 
state  to  RoK  gainst  1  ms  of  his 

creditors,  it  would  be  necessary  to  provide  sot.  .eration  than  the  release 

cf  the  portion  of  the   61  _  the  Appellant  is  stated  to  be  entitled  •- 

the  Will  of  1  ^-ephen.  but  of  which  tL         -  ind  the  charge. 

•  ;d  upon  the  transferrer  .  r  the  be: 

heir  voun^er  children,  which  was  a  mere  vol.:  •    n.     He.  there 

_  ■        -  -  ■.  without  thi: 

it  re       ate        have  the  previous  coi.-  nt  of  the  ]  :nied  an  instruuic: 

which  a  consideration  is  made  to  move  from  the  Appellant,  but  which  upon  close 
examination,  a]  lourahle. 

•inquiring  into  the  ion  of  this  description,  it  is  al- 

importar.-  -tier  whether  I  .  or  whether  it  was 

kept  secret  from  the  world. 

Now,  if  1  *  parts  of  the  cas  •    -  -Le  mere  : 

relation  having  been  named  as  trustee  in  the  deed  without  his  previous  co: 
and  without  anv  subsequent  commu:  •        ;-ointmeiL"  _-'  I   not  be  of 

much  importance;  [140]  but  it  ich  cannot  be  overlooked  in 

-     that  the  trustee  ~    -  -  •        e  of  the  dee  . 

ral  vears  after  it  m    -  "ed.  although,  upon  the  mar       _ 

which  book  in  Octolx         -    :      .e  would  have  a  duty  to  perform  in  assuring 

and  conv  -      _  -    hini  a  m> 

is   followed  by  a  circumstance  of  the  same 
character.  --  a  iter  the  deed.     Whether  the  re-jristrati 

a  deed  was  t  not  at  this  time  is  .mmateriaL  b-  '   r    Punibefl 

'hat  both  deeds  were  left  with  him  to  re-    rd       Now  there  >  • 
explanation  attempted  :t  of  the  ■'  the  deeds  ai. 

r.       Mr.  Dumbeli   •      •  rely.  "  I  know  of  no  r 

for  keeping  the  deed  of  -  '  was  not  recorded  soon  after  its 
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execution  it  was  my  fault."     But  as  the  two  deeds  were  in  his  possession  for  the  same 

purpose,  n  is  difficult  to  understand  tow  ii  happened  that,  when  lie  was  i' Ir.' 

one,  he  should  wholly  have-  overlooked  tin-  other. 

The  conduct  of  the  parties  in  respect  of  rights  acquired  under  the  deed  is  also 
important  upon  the  question,  whether  the  transaction  was  bona  fide.  Now,  the 
appellant,  upon  his  marriage,  on  the  17th  of  October,  L848,  became  entitled  to 
have  a  moiety  of  the  estate  conveyed  to  him.  Hut  no  change  of  the  ownership  of 
any  part  of  the  estate  took  place  upon  this  event  :  Robert  Corlett  continued  to  farm 
the  lauds,  and  appeared  to  the  world  as  the  sole  owner  down,  at  least ,  n>  I Kveiulier, 
1849 

It  is  unnecessary,  perhaps,  to  follow  the  ease  further,  but  it  is  matter  of  remark, 
and  has  some  [141]  bearing  on  the  part  Mr.  Dumbell  took  in  the  original  trans 
action,  by  which  a  moiety  of  the  estate  was  to  be  secured  to  the  family  of  Robert 
Corlett.  that  we  find  him  afterwards,  on  the  30th  of  October,  1849,  preparing  and 
witnessing  the  execution  of  an  extraordinary  lease  of  the  other  moiety,  by  which 

the  Appellant  acquired  the  right   to  the   possession   of  the  whole  estate.      It    must   he 

observed  that  this  lease  contains  a  re<  ital  that  the  Craig  lauds  were  held  by  Robert 

i  and  the  Appellant  between  them,  whereas  the  fact  appears  to  be  (as  already 
stated)  that  Robert  Corlett  alone  farmed  the  estate  down  to  a  later  period. 

The  existence  of  this  lease  was  wholly  unknown  to  the  creditors  of  Robert  Corlett, 
and  on  the  following  day.  as  if  the  Appellant  had  never  had  possession  of  any  part 
of  the  estate  before — by  a  deed  of  the  31st  of  October,  1849,  Robert  Corlett  granted 
to  the  Appellant  the  whole  of  the  Craig  estate,  in  trust,  to  pay  the  interest  upon  the 
mortgages  chargeable  upon  the  premises,  and  after  payment  thereof  in  trust,  to 
over  the  balance  of  the  annual  rents  equally  amongst  his  creditors.  This  deed 
was  registered  immediately,  and  although  it  is  not  very  easy  to  understand  its 
object  with  reference  to  the  previous  dealings  with  the  property,  yet  it  may  possibly 
have  been  intended  to  quiet  the  creditors  of  Robert  Corlett  by  this  seeming  regard 
to  their  interests,  while  the  interest  of  the  mortgages  would  absorb  so  much  of  the 
rents,  that  it  would  be  of  little  avail  to  them,  to  require  the  trustee  to  account  to 
them  for  the  surplus,  or  to  disturb  the  possession  of  the  property  by  the  Appellant. 

Upon  the  whole  of  the  circumstances  of  the  case.  [142]  their  lordships  are  of 
opinion  that  the  deed  of  the  4th  of  July,  1846,  was  not  made  bond  fide  and  for 
valuable  consideration,  and  that  it  is  fraudulent  and  void  against  the  creditors 
of  Robert  Corlett;  they  consider,  also,  that  the  deed  of  October  31st,  1849,  ought 
to  be  set  aside.  The  decree  is,  therefore,  substantially  correct  as  to  the  deed  of 
July  1th.  1846,  but  their  Lordships  will  recommend  to  Her  Majesty  to  vary  it,  by 
ordering  that  deed  to  be  set  aside  as  to  the  creditors  generally,  and  not  merely  as 
to  the  creditors -whose  debts  were  due  previous  to  October  the  23rd,  1848;  and  to 
vary  the  other  part  of  the  decree  as  to  the  deed  of  the  31st  of  October,  1849,  bv 
ordering  that  deed  also  to  be  set  aside. 

Their  Lordships  will  also  direct  that  the  Appellant  pay  the  costs  of  this  appeal. 


OX  APPEAL  FROM  THE  COURT  OF  QUEEN'S  BENCH  FOR  LOWER  CANADA. 

JANE  MARTIN  and  Others, — Appellants;  THOMAS  CONRAD  LEE,— 
Respondent*  [Nov.  29,  30,  I860]. 

A  Testatrix,  a  married  woman,  domiciled  in  Lower  Canada,  made  a  Will  in 
the  English  language.  Hy  the  Will  she  devised  and  bequeathed  her  real 
and  personal  estate  to  her  husband  for  his  life,  and  after  his  decease  to  her 
children,  living  at  the  time  of  her  decease,  directing  that  partition  of  the 
property  was   not   to   be  made   until  the  youngest  of   her   children    attained 


*  Present:  The  Right  Hon.  Lord  Chelmsford,  the  Right  Hon.  the  Lord  Justice 
Knight  Bruce,  the  Right  Hon.  Sir  Edward  Ryan,  and  the  Right  Hon.  the  Lord 
lustice  Turner. 
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the-     _  twenty-one  years.     Five  children  were  living  at  the  time  of  the 

Testatrix's  death  (three  of  whom  were  under  the  age  of  twenty-one),  and 
grandchild,  the  issue  of  a  daughter  of  the  Testatrix  who  had  pre-deeeased 
her.  In  an  action  of  account  and  partition  brought  in  Lower  Canada,  to 
establish  the  claim  of  such  grandchild  as  a  legatee  under  the  Will,  the  Courts 
in  Lower  Canada  declared  that  the  word  "  children  "  in  the  Will, 
equivalent  to  the  French  word  '"  tnfants,''  which  term  by  the  old  French  law 
comprehended  grandchildren,  and  held  the  grandchild  entitled  to  take  under 
the  Will.     Upon  appeal,  such  finding  was  reversed,  by  reason  : 

First,  that  upon  the  true  construction  of  the  Will,  the  intention  of  the  Testatrix 
was  manifestly  to  restrict  the  gift  to  her  children,  which  intention  counter- 
vailed the  general  force  given  to  the  word  "  enfanU  "  [14  Moo.  P.C.  155]. 

Secondly,    that    although    a    more   extensive   signification    had   been    sometimes 
■    f   old  French  law  to  the  word  "  -  than  that  given  to  the 

English  equivalent  word  "  children."  yet  by  the  old  French  law.  no  less  than 
by  the  English  law.  it  was  the  paramount  duty  of  the  Court  in  co 
a  Will  to  give  effect  to  the  intention  of  the  Testatrix,  to  be  collected  from 
whole  Will,  and  not  from  any  particular  word  or  expression  which  may  !>e 
contained  in  it  [11  Moo.  P.C.   153]. 

Thirdly,  that  as  the  Will  was  in  the  English  language,  it  was  the  duty  of  the 
I  irts  in  Lower  Canada  to  have  ascertained  what,  according  to  the  English 
law.  was  the  meaning  of  the  word  "'  children  "  following  in  their  decision  of 
the  case,  the  law  of  domicile,  but  resorting  to  the  Foreign,  i.e.  the  English, 
law.  or  language,  tor  the  purpose  of  deciding  the  meaning  of  the  particular 
word  used  in  the  Will  [1-1  Moo.  P.C.  155]. 

This  was  an  appeal  from  a  decision  of  the  Court  of  Queen's  Bench  for  Lower 
Canada,  whereby  it  was  [143]  held,  that  a  bequest  made  by  a  Testatrix  "  to  all  her 
children  living  at  the  time  of  her  decease  "'  included  her  grandchild,  the  issue  of 
one  of  her  children  who  had  died  before  the  making  of  the  Will. 

Jane  Gilley.  the  wife  of  George  Robert  Black,  of  Quebec,  the  Testatrix,  made  her 
Will  on  the  24th  of  December.  1N42.  whereby  she  devised  and  bequeathed,  a: 
other  things,  as  follows: — "Thirdly. — I  do  hereby  <_'ive  and  bequeath  unto  ( 
Black,  mv  beloved  husband,  the  use.  enjoyment  and  usufruct  during  his  life  of  all  my 
propertv.  moveable  or  immoveable,  goods,  chattels,  money,  and  other  things  which 
mav  belong  to  rue  at  the  time  of  my  decease  :  the  present  gift  of  the  usufruct  i 
propertv  I.  however,  make  to  my  said  husband  on  the  express  condition  that  he  - 
not  marry  again,  and  in  case  of  his  marrying  again  a  second  time,  the  [144]  pi 
legacy  of  the  usufruct  of  my  property  shall  from  that  day  cease  and  determine. 
Fifthly. — I  do  hereby  give,  devise  and  bequeathe,  unto  all  my  children,  issue  oi 
marriage  with  the  said  George  Black,  living  at  the  time  of  my  decease,  by  equal 
portion  lietween  them,  all  and  singular  the  property  moveable  or  immovable.  _ 
chattels,  moneys,  ware  or  merchandise,  or  other  things  which  may  in  any  way  l>elong 
to  me  at  the  time  of  my  death,  hereby  instituting  my  said  children  my  sole  and 
universal   legatees,    without    any    reserves   or   exceptions,    excepting   that    my    said 
husband  shall  use  and  enjoy  the  same  during  his  lifetime,  and  that  my  said  chil 
shall  takt        ss     •  on  of  the  same  only  after  his  death.     Sixthly: — I  order,  will  and 
direct,  that  none  of  my  said  property  be  partitioned  or  divided  between  my  said 
children  until  the  youngest  of  them  shall  have  attained  the  age  of  twenty-one  \ 
Seventhly. — It  is  mv  wish,  order  and  direction,  that  if  my  said  husband  should  die 
before  all  our  children  shall  be  of  age.  that  in  such  a  case  all  the  moveable  property 
should  be  sold  by  auction,  to  the  highest  bidder,  and  the  proceeds  lent  out  at  ii  I 
upon  irity.  and  the  immoveable  property  leased  until  the  time  the  youi 

child  ■       -  of  ag  to  be  bound  to  keep  and  maintain  the  whole  in  i 

order  and  condition,  reasonable  tear  and  wear  excepted;  and  that,  out  of  the  pro- 

-  of  the  revenues  or  rents  of  the  whole,  a  sufficient  sum  be  first  taken  < 
educate  and  bring  up  in  proper  manner  the  youngest  of  the  children,  and  the  n  - 
to   lie  divided   between   the  others,   advising   my  children   not    to   disagree   hi' 
themselves,  and  to  take  time  to  divide  judiciously  my  property.      Eighthly. — 1  ■  !" 
[145]  hereby  nominate  and  appoint  the  said  George   Black,  my  husband,  to  In 
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itor  of  this  my  la>t  Will  and  testament,  in  whose  hands  I  hereby  divest  myself 
of  the  whole  of  my  property,  according  to  law;  hereby  willing  and  d  -  that 

his  executorship  shall  not   end   at  the  expiration   of  a  year  and  a  day  after   my 

•it  that  he  shall  continue  and  remain   as  su.  r,  with   all  po 

and  rights  thereunto  appertaining,  until  the  full,  entire,  and  complete  execution 
„f  thi  Will,  and  of  all  matters  and  things  therein  contained:  and  it  is  my 

re  that  my  said  husband,  George  Black,  should  be  appointed  tutor  to 
our  minor  children." 

The  Will  was  in  the  English  language,  taken  down  by  a  Notary  at  the  dictation 
of  the  Testatrix,  and  executed  by  her  in  the  presence  of  two  witnesses,  who  attested 
-  line  in  her  presence  and   in  the  presence  of  each  other,  the  Will  haying  first 
been  twice  duly  read  over  to  the  Testatrix,  according  to  law 

The  Testatrix  died  on  the  13th  of  February.  1845.  At  that  time,  as  well  as  at 
the  time  of  making  of  her  Will,  she  had  five  children  living  (three  being  under  the 
Qty-one  years),  and  two  grandchildren,  also  under  that  age.  namely.  Ann 
Lee.  the  daughter  of  Testatrix's  daughter  :  Ann  (who  married  Thomas  Conrad  Lee, 
and  died  in  the  lifetime  of  the  Testatrix,  and  before  the  date  of  her  Will)  :  George 
Martin  Black,  the  other  grandchild,  was  the  son  of  George  Black,  the  Testatrix's 
eldest 

[146]  George  Black,  the  usufructuary,  on  the  death  of  his  wife,  possessed  himself 
.if.  and  during  his  life,  enjoyed,  the  property  left  by  her.  On  the  5th  of  November. 
1851.  he  made  over,  by  way  of  donation,  inter  vivos,  to  his  children  and  grand- 
children therein  named,  certain  specific  property  described  in  the  instrument  of 
donation,  in  consideration  of  an  annuity  of  £200,  to  be  paid  to  him  during  his  life. 
He  died  in  May.  1854. 

The  Respondent,  as  tutor,  and  on  behalf  of  his  infant  daughter.  Ann  Lee.  brought 
an  action  in  the  Superior  Court  of  Lower  Canada,  against  the  Appellants.  Jane 
Martin,  the  widow  of  George  Black,  junior,  and  others,  the  surviving  children  of 
Jane  Gilley.  for  an  account  and  partition,  claiming  for  her  a  share  in  the  legacies 
left  In-  the  Will  of  her  grandmother.  Jane  Gilley.  The  declaration  set  forth  the  above 
the  appointment  of  the  Respondent  as  tutor  to  his  daughter  Ann  Lee  :  and  in 
conclusion  demanded  that  the  Appellants  should  lie  required  to  make  an  inventory 
and  render  an  account  of  the  goods  bequeathed  by  the  Testatrix  :  and  further  make 
partition  thereof,  and  give  up  a  sixth  part  to  the  Respondent. 

The  Appellants  pleaded  a  defence,  au  fond*  ■  .  or  demurrer,  alleging,  for 

reasons.  First  :  that  the  Respondent  showed  no  right  or  claim  in  Ann  Lee  to  have 
and  obtain  the  conclusions  taken  by  his  declaration.  Second  :  that  Ann  Lee  was 
not  a  legatee  under  the  Will  of  the  late  Jane  Gilley.  Third  :  that  Ann  Lee  was  not 
one  of  the  children,  issue  of  the  marriage,  of  the  Testatrix.  Jane  Gilley.  with  the  late 
George  Black,  living  at  the  time  of  the  decease  of  Jane  Gilley.  Fourth:  that  Ann 
Black,  whose  child  Ann  Lee  was.  departed  this  life  before  Jane  Gilley  made  her 
[147]  Will.  ..!  .1  tiftli  :  that  the  bequest  under  which  the  Respondent,  as  tutor  to  Ann 
laimed  in  the  action,  was  restricted  to  the  children  of  Jane  Gilley,  issue  of  her 
marriage  with  Geortre  Black,  and  did  not,  and  was  not  intended  to  comprehend 
grandchild] 

The  Superior  Court,  consisting  of  Bowen.  Chief  Justice,  and  Morin  and  Badgley. 

•   Judges,  bv  their  judgment,  dated  the  9th  of  July.  L857,  considered  the  claim 

of  the    Respondent    well  founded,   and   dismissed   the   Appellants'   demurrer,    with 

:  and  adjudged  that  the  Appellants  should  make  the  inventory  and  account 

claimed  by  the   Respondent,   but   rejected  the  claim   for  partition   in   consequence 

of  the  direction  contained  in  the  sixth  clause  of  the  Will  (see  this  judgment  and  the 

which  it  was  based,  reported.  Lower  Canada  Reps.,  vol.  vii.  p.  351 ). 

Agaii  si  •  is  judgment  the  Appellants  appealed  to  the  Court  of  Queen's  Bench 
of  Lower  Canada,  which  Court  on  the  13th  September,  1858.  affirmed  the  judgment 

As  to  the  form  in  which  a  Will  is  to  be  made  in  Lower  Canada,  see  Ordinance 

0   W      -  ■•:'   17:'..").  Arts    6,   22,  41.  and  48:  also  Ferriere's  Diet..  An.  "Testament 

:.el."  and  Low.  Can.  Act.  14th.  Geo.  III.  c  10  :  and  as  to  the  right  of  a 

wife  to  make  a  Will  in  favour  of  her  husband  or  children,  see  Low.  Can.  Act.  41. 

III.  c.  4. 
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of  the  Superior  Court  (see  the  ease  and  judgments  reported,  Lower  Canada  Reps., 
vol.  ix.  p]        1  -  The  majority  of  the  Court,  consisting  of  the  Chief  Justice, 

Sir  H.  L.  Fontaine,  Mr.  Justice  Caron,  and  Mr.  Justice  Ayhvin.  were  of  opinion,  that 
the  term  "  children."  being  equivalent  to  '"  enfants  "  by  the  French  law,  included 
grandchildren,  and  that  Ann  Lee  as  a  grandchild  of  the  Testatrix  must  be  considered 
as  included  in  the  Will.  Mr.  Justice  Duval  dissented,  and  expressed  his  opinion 
that  upon  the  construction  of  the  Will  she  could  not  claim  as  a  legatee. 
u  this  judgment  of  affirmance  the  present  appeal  was  brought. 
[148]  Mr.  I!  and  Mr.  W.  Field  for  the  Appellants. — This  is  a  question 

purely  of  construction  and  intention,  and  not.  as  treated  by  the  Court  below, 
of  French  law.  According  to  the  true  construction  of  the  Will.  Ann  Lee.  the  grand- 
child of  the  Testatrix,  is  not  entitled  to  any  share  of  the  property  bequeathed  hy 
her  Will.  The  Will  is  in  the  English  language,  though  executed  according  to  the 
French  form,  and  the  primary  question  is.  what  is  the  true  meaning  of  the  word 
"  children  "  used  by  the  Testatrix.  The  Judges  in  both  Courts  below  have  assumed 
the  word  '"children"  in  the  Will  to  be  equivalent  to  "  enfants,"  and  without  refer- 
ence to  the  construction  of  the  Will  itself,  and  the  manifest  intention  of  the  T.  - 
rix.  upon  the  authorities  of  the  French  law  received  in  Lower  Canada,  set  out  in 
their  judgments,  decided  the  case  without  reference  to  what  is  really  the  only 
question,  namely,  the  intention  of  the  Testatrix  as  collected  from  the  true  construc- 
tion of  the  Will.  Mr.  Justice  Duval,  in  the  Court  of  Queen's  Bench,  indeed  differed 
from  all  the  other  Judges,  and  founded  his  opinion,  which  we  contend  is  the  correct 
one.  on  the  construction  of  the  Will  as  indicating  the  Testatrix's  intention.  Now, 
the  language  of  the  Will  is  "  to  all  my  children  issue  of  my  marriage  living  at  the 
time  of  my  decease."  and.  after  making  some  further  provisions,  the  Testatrix 
directs  that  certain  immoveable  property  shall  be  leased  until  the  youngest  child 
becomes  of  age.  Our  contention  is.  that  the  word  '•children"  does  not  include 
grandchildren  so  as  to  entitle  Ann  Lee  the  issue  of  one  of  the  Testatrix's  children, 
who  pre-deceased  the  Testatrix,  to  a  share  of  the  Testatrix's  estate.  The  term 
"  children  "  must  have  the  same  interpretation  put  upon  it  as  an  English  Court 
[149]  would  put.  in  ascertaining  the  intention  of  the  Testatrix.  Children  living 
at  the  time  of  her  death  would  include  all  then  born  :  those  dying  previously  would 
be  excluded.  Here  the  Testatrix  left  live  children  alive  who  alone  are  entitled 
under  the  Will.  There  is  no  doubt  that  by  the  law  of  England  under  a  bequi 
children,   grandchildren   would   be  excluded.     RadtJiffe  v.   Buckley  (10   Yes. 

■  v.  Raisbeck  (12  Sim.  123).  The  Court  below,  however,  determined  that  a 
bequest  to  "enfants"  would  extend  to  grandchildren.  There  are.  however,  •  - 
showing  that  the  word  "  enfants  "  is  confined  to  "  children  "  only.  Merlin.  R' 
Jur.  Tome  vi.  §  ii.  voce  "  enfant."  In  this  case,  therefore,  if  the  proper  construc- 
tion is  adopted,  it  would  be  eontined  to  the  Testatrix's  children,  living  at  her  death. 
Oeuvres  de  Pothier,  Tome  vi.  p.  394.  and  could  not  lie  extended  to  a  child  who 
predeceased  her.  Ann  Lee  would,  therefore,  under  any  circumstances  be  excluded, 
because  she  founds  her  claim  as  legatee  under  the  Will,  and  not  par  droit  i 
■presentation,  as  in  a  case  of  intestacy.     Oeuvres  de  Pothier,  Tome  vi.  p.  41. 

Mr.  R.  Palmer,  Q.C.,  and  Mr.  C.  E.  Pollock,  for  the  Respondent.— It  is  not 
ited  that  if  the  question  is  to  be  sroverned  bv  the  English  law  we  are  concluded 
by  Radrfifie  v.  Buckley  i  In  Ves.  195)  and  Moorv.  Raisbeck  (12  Sim.  123);  but  this 
Court,  as  were  the  Courts  below,  is  bound  to  decide  the  case  by  the  law  in  force  in 
Lower  Canada.  That  is  the  old  French  law.  by  which  the  term  "  children."  a 
itiL'  to  its  equivalent  in  French.  "  Is,"  would  include  the  Testatrix's  irrandchild, 

the  i  •  e  of  her  children  who  died  before  the  making  of  the  Will.    In  its  \ 

Gcation  the  word   "  enfants  "  comprehends,  by  the  law  of   Lower  Canada.  all 
nd-[150]aiits,  of  whatever  degree,  when  they  come  in  the  place  of  those  who 
have  died.     So  a  grandchild  would  be  entitled  to  succeed  to  property  accord; 
such  principle  of  representation.     Merlin.  Rep.  de  Jur.  Tome  vi.   von    "  En 
§  ii..  pp.  4.  5  (Edit  Paris,  1827) :  la  Combe  Rer.  de  Jur.  rbo.  Leys.  p.  409  :  Part  1. 
No.  5.  Cb.  rbo.  "Representation."  Part   2,  p.  147  :  2  D 

•     •  it.,  pp.  139.  140;  4  .  d>  Ferrieres,        ■  "Repres 

Nob,   1.  -J.     '.":'       .  ,h   Par       !  Vrt.  759  :  Le  Brut 

P     •   -    p.  79,  No.  5,  and  p.  209.  No.  17:  Ricard.  "Substitute       N      I 
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Furgole,  Dei  Test.,  ch.  vii.  §  6.  No.  125;  Merlin.  ':■ 

1,  p.  680     I      rians.///:  -       t*.  p.  57,  cited  by  Dalloz,  anm&t   1835,  Part  2,  p. 

I      [f  this  had  been  a  case  of  intestacy,  and  randchild,  had 

claimed  as  hei  would  clearly  have  had  a  right  in  the  ■•  droit  de 

(Euvres  de  Pothier,  Tome  vi.  p.  141.     With  reference  to  the  rule 

astruction  of  the  English  Courts,  Lord  Kenyon,  in  Lane  v.  Earl  of  Stcmhopt 
(6  Term  Rep.  "It  is  our  duty  in  construing  a  Will,  to  give  effect  to  the 

intention  as  far  as  ntly  with  the  rules  of  law:  not  con- 

jecturing, but  expounding  his  Will  from  the  words  used.  Where  certain  words 
have  obtained  a  precise  technical  meaning,  we  ought  not  to  give  a  different  mean- 
ing."     Here,  by  the  old   French   law.  the  word   "  enfanU  "   has   a   mon 

lication  than  the  English  word  "  children,"  and  nothing  can  lie  more  dangerous 
than  t'>  construe  this  word,  because  it  is  in  English,  l>y  English  law.     The  Courts 
below   thought    themselves   bound   to   put    the   same   const  ruction    upon    I 
''children"  as  they  would   put   upon  the  word       •  The  authorities  [151] 

referred  t..  by  the  lean  ed  Judges  clearly  show  the  sense  in  which  the  French  law. 
which  is  the  law  of  Lo«      I         da,  understands  and  interprets  the  word 

Mr.  Rolt,  Q.C.,  in  reply. — This  is  an  English  Will,  and  the  Court  in  adjudicating 
Upon  it.  must  look  as  much  to  the  intention  of  the  Testatrix  as  to  the  meaning  of 
the  words  used.  It  is  quite  clear,  from  the  whole  context  of  the  Will,  that  the  word 
'"children"'  must  be  taken  according  to  its  acceptance  by  the  English  law.  which 
would  exclude  grandchildren.     /  v.   Buckley  (10  Ves,    195).     If  a  question 

arose  in  an  English  Court  upon  a  French  Will  where  the  word  '  occurred, 

that  Court  would  inquire  into  the  le^al  meaning  attached  to  the  word  by  the  French 
law.  and  if  the  case  turned  solely  on  the  meaning  of  the  word  would  expound  it  by 

rinciples  of  the  French  law  (see  Duhamel  v.  Ardovin,  2  Ves.  Sen.  162,  and  the 

•     -here  alluded  to  by  Lord  Hardwick.  p.    163).     The  same  rule  otiLrht  to  have 

been  followed  by  the  Courts  in  Lower  Canada  in  ascertaining'  the  intention  of  the 

rrix.  who.  using  the  word  "  children  "  in  the  sense  she  understood  it  to  mean 
in  the  English  language,  never  did  intend  her  bequest  to  extend  to  grandchildren. 

o  not  dispute  that  some  of  the  French  authorities  relied  upon  by  the  Respondent 
put  a  different  construction  upon  the  meaning  of  the  word  "  extending  ir 

andehildren,  but  although  such  construction  is  not  without  doubt.  Merlin.  Re y;. 
dc  Ju  Enfant,"  Tome  vi.  §  ii..  pp.  6.  7.  yet  we  submit  the  Courts  below  have 

sight  of  the  primary  duty  they  had  to  perform,  namely,  to  arrive  at  the  true 
construction  of  the  Will,  and  for  that  purpose  to  [152]  consider  what  construction  an 
English  Court  would  put  upon  an  English  word  having  a  definite  and  settled  inter- 
pretation by  the  English  law. 

Judgment  was  reserved,  and  delivered  by 

The  Lord  Justice  Turner  (6th  Feb.   1861 1. — This  is  an  appeal  from  a  decree  of 

'  ourt  of  Queen's  Bench  in  Lower  Canada,  affirming  a  decree  of  the  Superior 

1         •  of  that  Province.     The  only  question  raised  by  this  appeal  upon  which  their 

Lordships  think  it  necessary  to  irive  any  opinion,  is  the  question  upon  the  construc- 

of  the  Will  of  Jane  Gilley.  the  Testatrix  in  the  cause  in  Canada  from  which  the 

appeal  ai 

Jane  Gilley.  the  Testatrix,  was  at  the  date  of  her  Will,  and  at  the  time  of  her 
death,  the  wife  of  George  Black.  She  was  a  spinster  when  she  married  him  :  she 
had.  at  the  date  of  her  Will,  five  children  living,  the  issue  of  her  marriage  with 
_e  Black — three  sons.  George.  Edmund,  and  James  :  and  two  daughters,  Isabella 
and  Elizabeth.  She  had  had  another  child,  the  issue  of  the  same  marriage,  a 
daughter.  Ann,  who  had  been  married,  in  the  year  1841,  to  Thomas  Conrad  Lee. 
and  had  died  on  the  20th  of  March.  1842.  leaving  issue  of  her  marriage  a  child. 
Ann  Lee.  the  Plaintiff  in  the  suit  in  Canada,  who  was  born  on  the  5th  of  March. 
1  B  12.  She  herself  died  on  the  13th  of  February.  1S45.  Her  son.  George,  afterwards 
died  on  the  27th  of  August,  1849,  leaving  four  infant  children,  all  of  whom  are 
still  living,  and  one  of  whom  was  born  before  the  date  of  Jane  Gilley's  Will.  Her 
Will,  which  was  dated  the  24th  of  Decendfr.  1*44.  was.  so  far  as  is  material,  in 
terms.  [His  Lordship  here  read  the  third,  fourth,  fifth,  sixth,  seventh,  eighth, 
and  ninth  clauses  of  the  Will,  «/>'-     11  Moo.  P.C.].  p.  143.] 
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[153]  George  Black,  the  husband  of  the  Testatrix,  died  on  the  19th  of  Mar.  lfo-l. 
The  suit  in  Canada  was  instituted  in  the  rear  1857  by  Thoi  -  I  rad  Lee.  as  the 
tutor  of  Ann  Lee.  his  daughter,  ag  QSl  the  surviving  children  of  the  Testatrix,  and 
idow  and  children  I  _e  Black,  the  son.  claiming  on  behalf  of  Ann  Lee.  to 
be  entitled  to  a  share  or"  the  Testatrix's  estate,  under  the  dispositions  in  favour  of 
her  children  contained  in  her  Will.  The  Judges,  both  in  the  Superior  Court  and  in 
the  Court  of  Queen's  Bench,  with  the  exception  of  a  single  Judge  in  the  latter  Court, 
have  been  unanimous  in  favour  of  the  claim  of  Ann  Lee.  and  the  decrees  under  appeal 
have  been  in  her  favour  accordingly. 

Their  Lordship>s,  after  having  fully  considered  this  case,  find  themselves  unable 

gree  with  the  conclusion  at  which  the  Courts  in  Canada  have  arrived  upon  the 
construction  of  this  Will.  That  a  more  exte:  -  •  .  irication  is  frequently  given 
by  the  old  French  law  which  prevails  in  Canada  to  the  word  "'  enfants  "  than  is 
generally  given  by  the  English  law  to  the  word  "  children."  their  Lordships  do  not 
doubt  :  but  they  are  satisfied  that  by  the  old  French  law.  no  less  than  by  the  E:  _ 
law,  the  paramount  duty  of  the  Courts  in  construing  Wills  is  to  ascertain  and  give 
effect  to  the  intention  of  the  Testator  or  Testatrix,  to  be  collected  from  the  whole 
Will.  .'articular  word  or  expression  which  may  be  contained  in  it : 

and  extensive  as  has  been  the  signification  which  the  old  French  law  has  in  □ 

-  s  given  to  the  word  "  enfants,"  their  Lordships  accordingly  find  that  in  cases 
where  it  has  sufSciently  appeared  that  that  word  was  intended  to  embrace  only  the 
first  generation  of  issue,  it  has  been  so  confined  in  construction,  of  which  the  follow- 
example:  "'  /niitat:.<  [154]  ad  fidei-commissum  liieris,  qui  ez  Titio  et 
ronia  nascerentur  soli  primi  gradus  liberi.  non  etiam  nepotes 
tur.  quia  licet  liberorum  appellations  contin-eantur,  adeoque  filiorum  cum  de  fa 
et  commodo  ipsorum  agitur,  iUud  tamen  non  minus  verum  quam  tritum  est  articulo 
r.c  non  nisi  proximam  et  immediatam  causam  significari.  Ut  perinde  sit.  ac  si 
fidei-commissum  it's  duntaxat  relictum  esset,  qui  ex  Tit  -  -  ;>roniae  corporibus 
nascerentur :  quo  casu  a-i*   '  •  videri  non  posse  qui  non  ex  Titio  et 

m  liberis  suseept  -       se  is  to  be  found  in  4 

Surge's  Commentaries  on  For.  and  Col.  Law.  p.  568.  but  their  Lordships  refer  to  it 
only  by  way  of  example.     There  are  many  other  cases  to  the  like  efft-  :'ound 

in  the  books  isee  Jul.  15>-l.  Faber,  Cod.  lib.  6.  tit.  '20.  def.  \'2.  Arret  du  Cour.  de 
i     ss,   March   14th.   an.    10  Merlin.   Rep.   tit.   "  Ej  far  §    '-  .      The  true  qu^- 

therefore.   in  this   case  is.  not   whether  the  word  -"   may  includ 

children,  and  even  more  remote  descendants,  but  whether,  upon  the  true  construction 
of  this  Will,  it  was  intended  to  include  them,  and  their  Lordships  are  perfectly 
satisfied  that  it  was  not  s         I   :.ded  by  t  •  rix. 

It  appears  to  their  Lordships  to  be  clear  that  throughout  this  Will  the  Testatrix, 
was  referring  to  her  own  children,  and  to  her  own  children  only.  She  gives  a  life- 
interest  to  her  husband  in  all  her  property,  plainly  looking  to  him  for  the  main- 
tenance of  the  children,  for  she  provides  against  the  event  of  his  marrying  a^ain. 
and  provides  also  for  the  maintenance  of  the  children  in  the  event  of  his  dying 
uld  be  of  _  ■  _  .in.  the  children  to  take  are  to  be  the  children  of  her 
man     s  I  they  were  to  be  living  at  her  death  :  which  at  least  tends  to  show  that 

she  could  not  be  referring  to  her  [155]  daughter,  whom  she  must,  of  course,  have 
known  to  be  dead.     Her  husbai  -  to  be  appointed  tutor  to  her  children. 

-     indications  of  the  Testatrix's  intention  are.  in  the  judgment  of  their  Lords 
s,  abundantly  sufficient  to  countervail  the  general  force  of  the  word  "  enf 
and  -         unifest  that  their  Lordships  feel  bound  to  give  effect  to  them.     They 

have  dealt  with  this  case  upon  the  footing  not  only  that  it  ought,  as  of  course  it 

be  decided  according  to  the  law  of  Lower  Canada,  but  that  accord, 
that  law  ••  i  it  has        n  in  the  Courts  there,  upon  the  fo 

of  the  Will  being  rendered  into  !  nd  the  word  "  children  "  read  "  enfa 

i>ut  their  Lordships  desire  b  s)       stinctly  u:  >t  having  int- 

to  decide  that  the  I  to  have  been  dealt  with  upon  that  foot  in;: 

of  dealing  with  the       -  .1  the  inconven  •       :nted  out  by  Mr.  Justice 

--.  in  his  invaluable  work.  Connus.  on  the  contlict  of  Lay  s,   §   275  and  '210 
br  Lord  Lvndhurst  in  his  judgment  in  Trotter  v. 
and  it  mav  well  W  that  this  Will  ha\  the  Ei  _'lish  language,  the 
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r  mode  of  dealing  with  the  case  may  have  been  foi       ■    <        ts        I       ada  to 
tain    what,    according    t'>    the    English   law,  manning  of    the  word 

"children,"  as  used  in  the  Will,  the  la*  of  the  domicile  according  to  which  th< 
mii-t  of  ,  ourse,  be  decided  :  resorting  to  the  foreign  law  or  language  for  i  he  purpose 
.!'  deciding  the  meaning  of  the  words  used  in  th(   Will.     This,  however,  is  a  question 
of  gr  rtance,  more  especially  having  regard  to  the  number  of  foreigi 

domiciled  in  this  country,  and  of  Englishmen  domiciled  abroad,  who  may  pre] 
their  Wills  in  their  native  languages;  and  their  [156]  Lordships  are  anxious  to  be 
understood   as    hai  -  no  opinion    upon   the   point,   which    was   not.   indeed, 

fully  argued.     It  is  sufficient  to  say  that,  taking  the  rase  in  the  view  most  favoui 
to  the  Respondent,  the  judgments  of  the  Courts  in  Canada  cannot,  in  their  Lord- 
ships' opinion,  be  supported. 

They  will,  therefore,  humbly  recommend  to  i  -ty  to  reverse  the  d 

the  Courl  of  Queen's  Bench,  and  to  substitute  for  ree  dismissing  the  suit 

without  '  to  give  no  costs  of  the  appeal. 

M    ts'   Dig.  tit.  COLONY,   II.  Particular  Colonies,    1.   British   No 

tit.  INTERNATIONAL  LAW.  VI.  Property,  a:  tit.  WILL.  IX.  Construction, 
h.  1.  i.  Legitimate.  >.V.  9  W.R.  522;  4  L.T.  657.  Explained  in  M'Gibbon 
v.  Abbott,   1885,   1"  A.C.  653.] 
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Letters  patent  for  an  invention  communicated  by  a  foreigner  resident  abroad, 
extended  for  five  years.  The  invention  (machinery  tor  letter-press  printing) 
was  of  a  meritorious  and  useful  character,  but  of  an  expensive  nature,  and 
only  at  the  latter  end  of  the  term  of  the  Letters  Parent  brought  into  public 
:  and  although  the  Patent  had  been  worki  irofit,  it  was  not.  in  the 

opinion  of  the  Judicial  Committee,  sufficiently  remunerative,  considering  the 
value  of  the  invention. 

In  taking  an  account  of  the  profits  and  loss  of  the  working  of  a  Patent,  the 
Patentee  is  entitled  to  charge,  as  part  of  his  expenses,  for  loss  of  time  in 
endeavouring  to  bring  the  invention  into  general  use. 

This  was  an  application  for  an  extension  of  the  term  of  Letters  Patent,  dated 
the  4th  of  May,  1^47,  granted  to  William  Newton  for  an  invention,  consisting  of 
''improvements  in  machinery  for  letter-press  printing."  such  invention  being  a 
■omiiHinicatioii  from  a  foreigner  residing  abroad.  The  specification  set  forth  the 
uature  of  the  invention  as  follows: — Firstly,  the  arrangement  or  construction  in 
which  tvpe  of  the  ordinary  form  is  secured  in  or  on  a  moveable  or  portable  bed  or 
oeds.  composed  in  part  of  sliding  sections  or  blocks,  which  may  be  attached  in  any 
:iient  manner  to  a  rotating  cylinder  or  cylinders,  or  rings,  or  by  means  of 
arms  to  a  hori-[157]-zontal  shaft,  whereby  the  said  portable  bed  or  beds  containing 
ordinary  type  may  be  made  to  revolve  or  be  carried  round,  having  the  types  con- 
stantly presented  to  the  surface  in  a  manner  therein  shewn  and  described. 
Secondlv.  the  mode  of  mounting  and  working  the  inking  rollers  and  inking 
apparatus,  so  that  they  may  be  adjusted  witli  facility.  Thirdly,  the  mode  therein 
shewn  and  described  of  mounting  and  adjusting  the  impression  cylinders,  so  that 
they  may  with  facility  lie  thrown  in  and  out  of  work  when  required  without  the 
ssity  of  re-adjustment.  Fourthly,  feeding  the  paper  into  the  machine  under 
ir  behind  the  impression  cylinders,  by  imparting  a  short  up  and  down  or  vibrating 
motion  to  the  table  upon  which  the  paper  is  [placed  to  be  fed  into  the  machine. 
Fifthly,  the  use  of  a  portable  segmental  bed,  in  which  slots,  grooves,  or  openings 
made  for  the  purpose  of  receiving  tongues  or  projecting  pieces,  which  are 
bed  to  the  lower  edges  of  the  column   rules.   Mid   made  to   project   below  the 

*  Present  :  The  Right  Hon.  Lord  Cranworth,  the  Right  Hon.  Lord  Chelmsford, 
..I  Rig]  •  Hon.  the  Lord  Justice  Knight  Bruce,  and  the  Right  Hon.  the  Lord  Justice 
turner. 
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surf;.  face  or  surface  of  which  bed  is  completed  so  as  to  render  it 

suitable  to  receive  the  type  or  matter  by  rilling  the  said  slots,  grooves,  or  openings 
■with  moveable  or  sliding  segmental  blocks  which  are  capable  of  being  slidden 
laterally,    as  -cribed.     Sixthly,   the   several   methods   above    described   of 

attaching  the  moveable  or  portable   seg         tal  bed  or  beds  containing  the  type 
Under,  or  _-  or  arms  employed  in  lieu  thereof.     Seventhly.  - 

•   _    .ental  "  form  "  or  bed  by  means  of  moveable  or  detached 
column  rules  held  down  from  beneath  the  surface  of  the  bed  in  any  convenient  manner. 
-truction  of  proving  press  •    i  for  printing  from  curved 

[158]  surfaces,  from  which  the  impression  is  obtained  by  means  of  a  roller  moved 
over  face  of  the  type.     And  lastly,  the  construction  and  employment  of  a 

proof  galley  with  a  curved  surf  a  .uection  therewith. 

-rated,  that  Newton  had  obtained  the  Letters  Patent,  as  agent  and 
trustee  of  Richard  March  Hoe.  an  engineer.  -       ;-.ker  and  machinist  of  New 

York.  Amelia.      I  _  f  the  invention  was  to  produce  a  letter- 

press printing  machine  capable  of  printing  accurately  and  with  great  exped: 

-  to  produce  numerous  copies  of  newspapers,  or  other  journals,  within  a  very 
.  e  of  time.     That  the  machines  were  very  expensive,  and  consequently  for 
many  years  the  Patentee  was  unable  to  induce  •        er  proprietors  to  give  01 

for  the  machine.     That  he  obtained  no  orders  until  after  the  alteration  of  the  i 

r  ^amp  in  Ju  -  it  the  first  order  was  in  1S56.  for  "  Lloyd's  Weeklv 

Newspaper."  and  that  up  to  i  sent  1  ad  only  obtained  orders 

for  fourteen  machines.  That  the  amount  received  was  totally  inadequate  to  reward 
or  re  -    him  for  his  labour,  ex;,    -   -  _  ting  and 

the  machine,  and  the  petition  prayed,  in  the  circui  for  an  extension  of  the 

term  for  seven  years. 

Evidence  was   given   of   the   novelty   a:  ssful   application  to   newspaper 

printing,  also  of  the  rapidity  and  saving  in  c.  _      .e  machine  for  that  pu: 

The  accou]  -  ed.  that  the  machine  was  of  an  expensive  character,  requiring  a 
capital  of  about  £31,000  to  carry  oi  siness.  Hoe  i-eiLg  a  rnanufactui 

well  as  the  inventor,  and  that  the  profits  [159]  realized  sale  of  the  machines 

amounted  to  about  £7000. 

There  was  no  opposition. 

Mi  Q-C.,  and  Mr.  Hindmarch  for  the  Petitioners,  and  Mr.  Welsby,  for 

■ 

Lvrd  Cranworth. — Considering  -titution  of  this  Tribunal  and  the  va: 

of  I'  -  fore  us.  some  of  them   involving  very  compli 

machinery.  I  at  every  one  of  us  feels,  that  if  it  wt 

each  minute  detail  with  a  view  of  accurately  estimating  the  intrinsic  value  of  these 
inventions  we  -  -  ..ardly  be  at  to  deal  with  them.     But  lo 

-  we  are  all  satisfied  on  the  score  of  its  -  that  it  is  a  l. 

iuve'.  ssessing  1       _  ..erit  and  charm  of  simplicity  as  far  as  such  su 

can  be  made  simple,  and  we  are  of  opinion,  upon  the  case  as  proved  before  us.  that 
there  has  not  been  that  reasonable  profit  which  the  invention  deserved,  and 
ght  have  be  ted  to  have  been  made.     The  Patent  went  on  for  several 

ut  any  profit  at  all,  a:  -  that  have  been  made  up  and  an 

-    "  -   charged   up.  : 

debit  side  of  the  account  have  not  been  so  entered,  su         -  loss  of  time  and 

..   we  think  we  shall  be   rig 
recommending  Her  Ma  -  this  Patent  for  the  term  of  five  years  froi 

termimition  of  th  "  Letters  Patent. 

[Me  it  PATENT j  F.  Cnfikm.itiox.  etc.:  2.  Renewal  and  Extrusion:  c. 

Invention,  d.  Account  '  S.C.  10  W.R.  731.     As  to  deduction 

of  per;-onal  ex        -   -  "      L.R.  i  PC.  539.     As  tn  exr 

of  patent* 'jenera'.  -    -  "  and  47  Vi 

and  the  Privy  Council  Ru!         397  (Stat  R.  and  0.  U  337).] 
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[160]      OX  APPEAL  FROM  THE  SUPREME  COURT  OF  HONG  KONG. 

JOSE  JOAQUIM   AGACIO,-  Appellant;  PAUL  S.   FORBES  and  others,— Respon 

dents*   [Feb.   4.    1861]. 

A..  a  member  of  the  linn  of  A.  Brothers,  of  Soutli  America,  went  to  Hong  Kong 
to  enforce  a  debt  due  by  B.  and  Co.  of  thai  place  to  his  firm.  Upon  B.  and 
Co.  being  threatened  with  proceedings,  they  applied  to  C.  and  Co.  for  assist 
ance.  C.  and  Co.  agreed  to  advance  13.  and  Co.  the  money  to  pay  their  debl 
by  remitting  the  amount  to  A.  and  Co.,  and  afterwards,  in  pursuance  of  this 
agreement,  and  in  consideration  of  A.'s  not  proceeding  to  sue  B.  and  Co., 
gave  an  undertaking  in  writing,  whereby  C.  and  Co.  promised  to  remit  the 
amount  to  A.'s  agent  in  London,  at  the  expiration  of  six  months,  whereon 
A.  gave  B.  and  Co.  a  receipt  in  full  for  the  debt  due  to  the  firm  of  A.  and  Co. 
C.  and  Co.  afterwards  repudiated  their  obligation  to  remit  the  amount  to 
A.  and  Co.  In  these  circumstances  A.  brought  an  action  against  C.  and  Co. 
in  the  Supreme  Court  at  Hong  Kong,  and  that  Court  nonsuited  A.  on  the 
ground  that  A.'s  firm,  being  beneficially  interested,  should  have  sued,  and 
not  A.  alone. 

Such  judgment  of  nonsuit  upon  appeal  reversed,  the  Judicial  Committee  of  the 
Privy  Council  holding,  that  the  contract  being  entered  into  with  A.  personally. 
upon  his  undertaking  not  to  sue  B.  and  Co..  constituted  a  personal  agreement  : 
and  that  A.  was  entitled  to  sue  C.  and  Co.  in  his  own  name,  without  joining 
his  partners  as  Plaintiffs  in  the  action. 

The  Appellant  was  a  partner  in  a  firm  trading  under  the  style  of  Messrs.  Agacio 
Hermanos  (Brothers)  at  Valparaiso  and  in  China.  Another  firm  trading  under  the 
stvle  of  Messrs.  W.  M.  Robinet  and  Co.  at  Hong  Kong  were  indebted  to  Messrs. 
Lgacio  Hermanos  to  the  amount  of  $31,532  70  cts.,  payment  of  which  debt  \\;is 
pressed  for  by  Messrs.  Agacio  Hermanos,  Brothers. 

[161]  Messrs.  Robinet  and  Co.  being  so  indebted  to  Messrs.  Agacio  Hermanos 
is  well  as  to  other  persons,  applied  to  the  Respondents,  trading  under  style  of 
Messrs.  Russell  and  Co.  at  Hong  Kong,  for  assistance,  who  entered  into  the  following 
igreement  with  Messrs.  Robinet  and  Co. :  "  Messrs.  Russell  and  Co.  agree  to  advance 
.>  the  firm  of  Messrs.  W.  M.  Robinet  and  Co.  the  sum  of  $7S.320  54  cts.  to  meet  the 
following  claims  on  the  said  firm,  viz.:  agreement  (here  various  amounts  of  claims 
>n  Robinet  and  Co.  were  enumerated,  amounting  in  the  whole  to  $78,320  54  cts.. 
uid,  amongst  them,  the  following  item),  $31,532  70  cts.  for  balance  of  account  due 
i  Messrs.  Agacio  Hermanos  of  Valparaiso  :  this  amount  to  be  guaranteed  by  Messrs. 
Russell  and  Co.  to  be  remitted  for  account  of  Messrs.  Agacio  Hermanos  at  the 
expiration  of  six  months  from  the  date  of  this  agreement.  Messrs.  W.  M.  Robinet 
md  Co.,  on  the  other  hand,  bind  themselves  to  reimburse  Messrs.  Russell  and  Co. 
wth  the  above-mentioned  sums  as  follows  (here  various  securities  were  enumerated). 
Messrs.  W.  M.  Robinet  and  Co.  declare  further,  that  no  payment  of  any  amount 
;hall  be  made  to  any  of  their  creditors  until  Messrs.  Russell  and  Co.  shall  have 
>een  reimbursed  of  the  total  amount  they  have  agreed  to  advance,  the  necessarv 
expenditure  for  the  keeping  and  maintenance  of  the  establishment  and  the  amount 
deducted  for  pavment  to  Don  Santiago  Yaraz  however,  excepted.  Signed, 
'.1st  March,  1858." 

Shortly  after  the  making  the  above  agreement,  the  Appellant,  being  in  Hon;. 
long,  for  the  purpose  of  obtaining  a  settlement  of  his  firm's  claim;  pressing  Messrt- 
(obinet  and  Co.  for  payment  of  the  debt  to  his  firm;  and  threatening  immediate 
■  •dings  for  the  recovery  thereof  in  consideration  that  the  Appellant  would  not 
ike  sttih  proceedings,  the  Re-[162]-spondents  gave  to  the  Appellant  the  following 
indertakins :  — 


*  Present  :   The  Right  Hon.  Lord  Chelmsford,  the  Right  Hon.  the  Lord  Justieo 
alight  Bruce,  and  the  Right  Hon.  Sir  Edward  Ryan. 
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"  Mr.  J.  J.  Agacio. 

"  Hong  Kong.  5th  April.  1  Sj  - 

'"  Dear  Sir. — According  to  an  agreement  with  Messrs.  W.  M.  Robinet  and  Co., 

of  China,  we  hereby  agree  to  remit  to  your  agent   in  London,   Snr.   Anselmo  de 

Arrovore.   in   sterling  bills   at   usual  sight,  the  equivalent   of  thirty-one  thousand 

hundred   and   thirty-two   dollars  seventy  1  -  -  .at    the   expiration 

of   six  months  from  this  date. — We  are.   respect fullv.   Your   obedient   servants, 

■  Russell  and  I 

This  letter  was  handed  to  the  Appellant   by  Alvarez.   Messrs.   Robinet  s  agent 
On  receipt  of  this  undertaking,  the  Appellant  wrote  and  delivered  to  the  agent  of 

•  s.  Robinet  and  Co.,  an  acquittance  of  the  debt  due  from  Messrs.  Robinet  and 
'■!   ■  io  Henna 

Russell  and  Co.  paid,  in  the  course  of  the  year  1858.  a  large  amount  on  be 
of  Messrs.  W.  M.  Robinet  and  Co.  and  before  the  expiration  of  six  months  from  the 
date  of  the  above-mentioned  agreement  of  the  31st  of  March.  1858.  rinding  that  the 
sset*     :   Messrs.  W.  M.  Robinet  and  Co.  were  not  sufficient  to  repay  their  outlay, 
they  notified  to  the  Appellant  that  they  had  been  led  into  the  agreement  with  M 
W.   M.   Robinet   and   Co.  by  fraud,  and  that   they  repudiated  their  obligati 
remit  the  Bills  to  satisfy  the  claim  of  the  Appellant's  firm. 

In  these  circumstances,  the  Appellant  brought  an  action  in  the  Supreme  Court 
at  Hong  Kong  against  Messrs.  Russell  and  Co.  upon  the  above  undertaking  of  [163] 
the  5th  of  April.  1858.  The  declaration  stated  that  the  Defendants,  in  considera- 
tion of  a  certain  agreement  between  themselves  and  Messrs.  W.  M.  Robinet  and  Co., 
and  of  certain  sums  of  money  paid,  or  agreed  to  be  paid  by  them  to  the  Defers. 
and  in  consideration  that  the  Plaintiff  would  forbear  and  not  enforce  at  law  certain 
claims  against  the  firm  of  Messrs.  W.  M.  Robinet  and  Co..  and  would  release  and 
discharge  them  from  further  demand  or  claim  on  foot  or  account  thereof,  did 
promise  the  Plaintiff  that  they  would  remit  t         -      a   ::t  in  London  the  equivalent 

_  -    the   expiration   of    six   mouths    from   the   5th   of   April, 

after  averments  of  performance  of  all  conditions  precedent  by  the  Plaintiff  :  al 
breach  of  the  agreement  by  the  Defendants.     The  declaration  also  contained  counts 

-  ..id  on  account  stated.     The  Defendants  pleaded  first,  the  general 
d  fraud,  and  third  and  fourth,  want  of  consideration. 

A:  the  trial,  evidence  was  given  which  substantially  established  the  above  1 
It  was  admitted,  that  1  of  I       532  7         -  -itioned  in  the  agreement  as 

due  from  Messrs.  W.  M.  Robinet  and  Co.  to  Messrs.  J.  -1.  Agacio  Hermanos.  and  to 
which  the  Defendants"  letter  of  the  5th  April  1858  related,  was  due  to  J.  J.  A_ 
and   certain   other  persons   in   partnership   with   him.     The   Defendants   failed   to 
connect  the  Plaintiff  with  the  fraud  alleged  by  them  in  their  pl<     - 

On  the  conclusion  of  the  Plainti:1  '  contended,  that 

Plaintiff  must  be  nonsuited  on  the  ground,  that  the  ;  ::eficially 

in  the  contract  upon  which  the  action  was  brought,  being  Agacio  Hermanos  Br< 
the  firm  should  have  sued,  and  not  J.  J.   Aga  to  alone.     The  acting    '  1  ._•    tThe 

urable  William  H.  Adams)  [164]  d  ■  nonsuit,  as  lie  was  prepai 

allow  an  amendment  in  thai  if  required  by  the  Plaintiff,  but  that  s    _. 

was  not  acted  upon.     At  the  conclusion  of  the  Judge's  simnniiii:  up.  the  Defen 
Con:  nt   of   nonsuit,    which   he   did. 

the   Plaintiff's  counsel   the   advisibility   of   an    amendment,   bu 
•    _.  id  was  not  adopted.     A  verdict  was  given  for  the  Plaintiff  for  the  entire 

amount  sued  for. 

The  Defendants  afterwards  obtained  a  rule  nisi  on  the  have  reserved,  which  rule 

made  absolute  after  a:  2 
The  giving  sifter  referring  to  Lush's  IV 

p.  IT  r*  t.  HancHey  (3  Bar.  ai      I  thy  (14  Eas 

proceeded  in  these  terms:  "It  was  proved  on  the  trial  that  Robinet  and  ' 
lv  indebted  to  many  whom  w«  \_  i' 

■  iarrv  on  busi      36        China  and  at  Valparaiso),  applied  to  the  Defenda- 

•  submitted  a  statemi 

-  g  liability  which  was  a  debt  due  to  Messrs.  Airaeio  Hermanoi. 
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a  member  of  which  firm,  the  Plaintiff,  was  then  in  Eong  Kong,  threatening  to 

|>i  ■oivedings   immediately,    unices   1 1  n  ■  debt    due  to   them    was   |iaid.      The   I' 

undertook  to  remil  the  amount  to  biondon  ai  the  end  of  six  u (lis,  and  lianded 

in  Knliinri's  an'fiit  (the  Plaintiff  himself  and  the  Defendants  never  having  mri|  the 
written   undertaking  declared  on   in   this  action,  addressed  to  'J.   J.   Agacio,'  on 

-I  of  which  the  Plaintiff  wrote  and  delivered  to  the  agent  of  Robinet  and  Co. 
an  acquittance  of  the  debt  due  from  Etobinel  and  Co.  bo  Messrs  Agacio  Hi  rmanos. 

i  these  circumstances,  the  consideration  for  the  promise  de-[165];clared  on, 
being  the  release  of  a  debt  due  from  Robinel  and  Co.  to  the  Plaintiff  and  his  partner, 
ii  appears  to  me  that  the  action  should  have  been  brought  in  the  name  of  the  firm, 
and  not  of  one  partner  only,  the  contract  being  made  '  impliedly'  although  not 
'  expressly  '  wit  h  i  he  firm." 

The  present   appeal  was  from  the  Order  made  on  the  rule  absolute  t"  enter  a 
nonsuit. 

Mr    Manisty,  Q.C.,  and  Mr.  Quin  for  the  Appellant. — In  the  Court   heiow   two 
points   were   raised.   Hrst.  the  want   of  consideration,   and,  secondly,    nonjoinder. 

Neither  of  these  objections,  we  submit,  can  lie  sustained.  [Lord  Chelmsford:  Is 
not  the  object  ion  for  want  of  consideration  so  far  as  respects  the  Plaintiff's  interest 
Ii  the  firm,  remedied  bv  the  "  Common  Law  Procedure  Act  of  1852,"  15th  and  16th 
Vict.  c.  76,  see.  36?]  St.  Losky  v.  Green  (2  Fos.  and  Fin.  106).  The  first  objection. 
therefore,  falls  to  the  ground,  and  leaves  only  the  question  of  nonjoinder,  and  the 
argument  of  the  other  side  must  be  confined  to  that  point  only.  The  Judge  of  the 
below  directed  a  nonsuit  on  the  ground  that  the  other  members  of  the  firm  of 
which  the  Appellant  is  a  partner  ought  to  have  been  made  parties  to  the  action. 
Now,  our  contention  is,  that  the  contract  being  in  writing,  and  made  with  the 
Appellant  alone,  he  was  entitled  to  sue  without  joining  his  partners  as  Plaintiffs. 
The  Court  below  relied  upon  the  ease  of  Gairrett  v.  Handley  (3  Bar.  and  Cress.  462), 
as  an  authority  for  the  firm  being  parties,  but  an  important  distinction  exists 
between  that  ease  and  the  present.  That  ease  was  an  action  of  assumpsit  upon  a 
guarantee.  At  the  trial  it  appeared  that  the  Defendant  had  given  to  the  Plain- 
[166]  tiff  the  guarantee  stated  in  the  declaration,  and  that  the  Plaintiff  was  a 
partner  with  two  other  persons  in  a  banking-house,  and  that  the  firm  advanced 
the  money,  and  charged  one  A.  B.  in  account  with  the  same,  upon  which  the  Court 
of  King's  Bench  held,  that  the  averment  in  the  declaration,  that  the  Plaintiff  had 
advanced  the  money,  was  not  supported  by  the  proof,  there  being  no  evidence  to 
shew  that  the  money  had  been  advanced  to  the  Plaintiff  by  the  firm,  and  by  him  to 
A.  B.  Here  it  is  a  contract  made  with  the  Appellant  alone  for  a  debt  due  to  bis 
firm  and  not  upon  a  guarantee.  An  action  was  afterwards  brought  by  Garrett 
and  his  surviving  partner  against  Handley  (4  Bar.  and  Cress.  664),  and  Mr.  Justice 
Bayley  suggests  the  exact  case.  He  says  (4  Bar.  and  Cress.  666),  "  May  not  the 
action  be  brought  either  in  the  name  of  the  party  with  whom  the  contract  was  made. 
or  the  party  for  whose  benefit  it  was  intended?  An  action  on  a  policy  of  insurance 
may  be  brought  by  either."  The  same  principle  is  recognized  in  Jones  v.  Robinson 
(1  Exch.  Rep.  451).  Baron  Parke  says,  in  that  case.  "It  is  true  that  no  stranger 
to  the  consideration  can  sue.  but,  in  the  present  case,  the  separate  interest  of  the 
Plaintiff  in  the  partnership  fund  is  the  consideration  upon  which  the  promise  is 
founded."  Cloy  v.  Southern  (7  Exch.  Rep.  717),  Ialcos  v.  Beetle  (10  Com.  B.  Rep. 
671  -.  Sitm  v.  Bond  (5  Bar.  and  Ad.  389),  Seeger  v.  Duthie  (8  Com.  B.  Rep.  X.S.  15), 
where  the  authorities  are  collected. 

Mr.  Bovill,  Q.C.,  and  Mr.  llannen  for  the  Respondents. — There  was  no 
consideration  moving  from  the  Appellant  alone,  as  alleged  in  the  declara 
It  [167]  was  from  the  firm.  The  Appellant,  therefore,  was  not  entitled 
to  maintain  the  action  in  his  own  name,  as  the  promises  declared  on  and  contained 
in  the  letter  of  the  5th  of  April,  1858,  were  made  in  respect  of  a  debt  due  to  the 
Appellant  and  his  partners,  and  as  they  were  equally  interested  with  the  Appellant 
in  the  promises  declared  on.  they  ought  to  have  been  joined  with  him  as  Plaintiffs 
in  the  action.  According  to  the  authorities,  it  constituted  a  joint  debt,  Garrett  v. 
Handley  (3  Bar.  and  Cress.  4  62).  j  Lord  Chelmsford  :  referred  to  Story  "  On  Partner 
ship."  eh.  XII.  see.  243.]  Teed  v.  El  worthy  (14  East,  210),  Alexander  v.  Barkei  (2 
Cromp.  and  Jer.  133),  Litras  v.  Bealt  ( lit  Com.  1>.  Rep.  071 ).  show  that  all  the  partners 
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of  the  firm  ought  to  have  joined  as  Plaintiffs.  The  case  of  Jon-es  v.  Robinson  ( 1  Eieh. 
Rep.  454  |,  relied  upon  by  the  other  is  distinguishable  from  the  present. 

Mr.  Quain  in  reply. — The  Statute  of  Frauds.  29th  Car.  II..  e.  3.  requiring  agree- 
ments to  be  in  writing  is  in  force  in  Hong  Kong,  but  the  Statute.  15th  and  16th  Vict. 
c.  76  is  not.  The  Court  was.  therefore,  right  upon  the  non-joinder  of  the  other 
members  of  the  Appellants'  firm  to  direct  a  nonsuit. 

Their  Lordships"  judgment  was  delivered  by 

Lord  Chelmsford. — The  sole  question  open  to  the  parties  in  this  case  is.  whether 
the  learned  Judge  in  the  Court  below  was  right  in  ordering  a  non-suit  to  be  entered 
on  the  [168]  ground  of  the  non-joinder  of  the  partners  of  the  Plaintiff  in  the  action. 

The  Plaintiff  .  get  y  his  declaration  an  agreement  between  himself  and  the 
Respondents,  that  in  consideration  that  the  Plaintiff  would  forbear,  and  not  enforce 
at  law  certain  claims  against  the  firm  of  Robinet  and  Co..  and  would  release  and 
discharge  them  from  further  demand  or  claim  on  the  footing,  or  on  account  thereof, 
the  Respondents  promised  the  Plaintiff  that  they  would  remit  to  his  agents  in 
London  in  sterling  bills,  at  the  usual  sight,  the  equivalent  of  $31,532.  70  cts. 

It  appears  that  the  Plaintiff  was  a  partner  in  the  firm  of  Agacio  Hermanot 
Brothers,  the  business  of  which  was  carried  on  at  Valparaiso  and  in  China.  The 
firm  of  Robinet  and  Co..  of  Hong  Kong,  were  indebted  to  the  Plaintiff's  firm  in  the 
sum  of  $31,532,  70  cts..  and   ■  _  the  Plaintiff,  was.  at  the  time  the  agreement  was 

entered  into,  at  Hong  Kong,  for  the  purpose  of  enforcing  his  claim  against  the  house 
of  Robinet  and  Co.  In  the  pressure  of  the  affairs  of  Robinet  and  Co.  the  Respond 
who  carried  on  business  under  the  firm  of  Russell  and  Co..  came  forward  and  agreed 
to  advance  certain  sums  of  money  to  enable  them  to  satisfy  some  of  their  debts  and 
to  continue  their  business.  An  agreement  was  entered  into  between  Russell  and 
Co..  and  Robinet  and  C  date  of  the  31si  of  March.  1858.  by  which,  an. 

other  debts  which  Russell  and  Co.  agreed  to  advance  money  to  meet,  was  the  debt 
due  to  the  firm  of  Agacio  Hermanos  Brothers.  The  agreement  stated  that  "  thi> 
debt  was  to  be  guaranteed  by  Messrs.  Russell  and  Co..  and  to  be  remitted  for  account 
of  Mr--:  -  Agacio  at  the  expiration  of  six  [169]  months  from  the  date  of  this  agree- 
ment." Mr.  Agacio,  the  Plaintiff,  was  not  a  party  to  this  agreement,  nor  w..- 
probably,  aware  of  the  contents  of  it  until  the  agreement  upon  which  his  action  wu 
brought  was  entered  into.  But  after  it  was  signed  a  communication  took  place 
lietween  him  and  a  person  named  Alvarez,  who  was  acting  on  behalf  of  Robinet  and 
Co..  in  which  Agacio  proposed  that  if  Russell  and  Co.  would  bind  themselves  to  remit 
the  account  to  Agacio's  agent  in  London,  he  would  wait  for  six  months  without 
Upon  this  the  agreement  in  question  was  -  _  I  by  Russell  and  Co.  in 
ten  is  : —  Mr.  .T.  J.  Agacio.  Hong  Kong.  Dear  Sir. — According  to  an  ... 
nieiit  with  Messrs.  W.  M.  Robinet  and  Co..  of  China,  we  hereby  agree  to  remit  to  your 
iigent  in  London.  Snr.  Anselmo  Arroyore,  in  sterling  bills,  at  usual  sighi.  the 
t-quivalei  '  f$  532,7  -.  at  the  expiration  of  six  months  from  this  date."  And 
io  receipted  as  paid,  the  account  current  between  A_  Hermanos  Brothers 

Messrs.  Robinet  and  Co. 

Now.  the  only  question  in  the  case  is.  whether  Agacio.  the  Plaintiff,  was  entitled 
to  maintain  an  action  upon  this  agreement  without  joining  his  partners. 

Various  -  -  re  cited,  in  the  course  of  the  argument,  to  show  that  when  a 
contract  is  entered  into  with  a  jverson  for  the  benefit,  not  of  himself  alone,  but  of 

self  and  other  persons,  it  is  competent  to  him  to  sue  upon  the  contract  in  his  own 
name,  although  the  other  parties  for  whose  benefit  the  contract  was  entered  into 
may  be  entitled  also  to  sue  upon  it. 

But  the  case  of  Garrett  v.  Handlty  [3  B.  and  C.  462]  was  relied  upon,  [170]  on 
the  part  of  the  Respondents,  to  show  that  it  was  not  competent  to  Agacio  to  sue  upon 
this  agreement,  because  it  was  entered  into  for  the  benefit  of  the  firm  :  it  related  to  • 
debt  due  to  the  firm,  and  the  consideration  of  the  agreement  moved  from  the  firm, 
and  not  from  the  Plaintiff  alone. 

With  regard,  however,  to  the  case  of  Garrftl  v.  Handley  [3  B.  and  C.  462].  il 
rved  that  there  it  was  impossible  to  separate  the  consideration  into  ;, 
and  to  make  the  party  who  was  suing  the  person  from  whom  the  consideration  alone 
1.     It  was  an  advance  of  money  which  was  to  be  made,  not  by  him.  but  by  the 
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firm  of  which  he  was  a  member :  it  was  a  joint  consideration  in  no  manner  separable, 

-  ro  apply  any  part  of  it  to  the  separate  partiir:  - 

But  in  this  case  there  is  no  reason  why  a  consideration  should  not  \>e  consid> 

aioved  from  Agacio.  the  Plaintiff.  He  was  at  Hong  Kong  for  the  purpose 
of  obtaining  a  settlement  of  the  account  due  from  Robinet  and  Co.  to  his  firm.  His 
partner  was  absent  in  a  foreign  country,  and  he  was  the  person  with  whom  alone 
either  Robinet  and  Co..  or  Russell  and  Co..  could  negotiate  for  the  arrangement  of 
the  debt.  He  had  threatened  to  institute  proceedings  for  its  recovery.  It  was 
desirable  that  he  should  abstain  from  these  proceedings,  and  Russell  and  Co.  having 
interfered  for  the  protection  of  Robinet  and  Co..  would  naturally  apply  to  Agacio  to 
request  a  forbearance  which  depended  upon  him,  and  in  consideration  of  it  under- 
take to  remit  the  debt  to  the  firm. 

Under  these  circumstances,  the  contract  was  clearly  entered  into  with  Agacio, 
the  Plaintiff,  himself,  although  the  benefit  of  it  would  result  to  the  firm. 

[171]  The  nature  of  the  consideration  does  not  resemble  that  in  the  case  of 
Garrett  v.  Handlty  [3  B.  and  C.  462].  The  agreement  of  Agacio  himself  to  forbear 
to  sue  Robinet  and  Co.  would  be  an  important  consideration,  flowing  entirely  from 
himself,  and  available  to  them.  For  again,  undertaking  for  himself  not  to  sue 
Robinet  and  Co..  his  partners  could  not  maintain  an  action  without  his  consent, 
and  if  the  partners  had  brought  an  action  in  the  name  of  the  firm.  Agacio  might 
have  released  it. 

The  question,  then,  really  depends  upon  the  form  of  the  agreement :  beca  • 
although  their  Lordships  think  that  the  agreement  between  Russell  and  Co.  and 
Robinet  and  Co.  must  be  regarded  as  a  parr  of  the  agreement  of  the  5th  of  April, 
• "  -  and  that  the  two  must  be  read  together,  yet  there  is  no  reason  because  the 
amount  was  to  be  guaranteed  by  Russell  and  Co.  to  the  firm,  there  should  not  also  be 
agreement  with  one  of  the  partners  that,  in  consideration  of  his  personal  forbear- 
ance, thev  would  remit  the  amount  to  the  agent  of  the  firm  in  London  within  a  certain 
time.  The  question,  therefore,  really  is.  whether  there  was  this  separate  agreement 
with  Agacio.  the  Plaintiff. 

Upon  the  form  of  it  there  can  be  no  doubt,  because  the  letter  of  Russell  and  I 
is  addressed  to  him  alone,  and  although,  being  for  the  benefit  of  the  firm,  they  might 
be  entitled  to  sue  upon  it.  yet  it  appears  to  their  Lordships  to  be  a  case  in  which. 
according  to  the  authorities.  Agacio  was  at  liberty  to  carry  the  action  in  his  own  name, 
and.  therefore,  that  the  learned  Judge  in  the  Court  below  was  in  error  in  directing  a 
;it  to  be  entered. 

Their  Lordships  are  of  opinion  that  that  nonsuit  [172]  must  be  set  aside,  and  the 
judgment  be  given  for  the  Plaintiff  for  the  amount  which  was  found  by  the  verdict. 

532.  70  cts.  with  interest  at  12  per  cent. 

TVith  these  directions  their  Lordships  will,  therefore,  recommend  to  Her  Maji  sty 
that  the  judgment  of  the  Court  below  be  reversed  with  costs. 

[Mews'  Die.  tit.  PARTNERSHIP,  XI.  Actions  bt  and  against  Partners.  2.  Action* 
by;  tit.  PRINCIPAL  AND  SURETY.  A.  Nature  of  Contract.  3.  Parties.  S.C. 
4  L.T.  155  :  0  W.R.  503  :  cf.  Cairthron  v.  Trickett,  1S64.  15  C.B.  (N.S.)  754.] 


[177]  ON  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY  OF  ENGLAND. 

ALEXANDER  KILGOUR  and  Others,— Appellants;  ALEXANDER   ALEXANDER. 
Junior,   and  Others. — Respondent**  [Dec.    1-1   and   15.    I860]. 

The  '•  Ea-t  Lothian." 

The  principle  laid  down  in  the  Ann  (13  Moore's  P.C.  Cases.  198)  and  the  Xorth 
American  (12  Moore's  P.C.  Cases.  331),  that  a  party  can  only  succeed  secundum 

*  Present :  The  Right  Hon.  Lord  Chelmsford,  the  Right  Hon.  Lord  Kingsdown, 
and  the  Right  Hon.  Sir  Edward  Ryan. 
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robata.  is  to  be  strictly  adhere  I  rule  ap; 

arty  proceed::  a  vertheda       _ 

A  Plaii  ■     :s  only  bound  to  plead  sue: 

Court  may  infer  that  the  collision  was  occasioned  by  the  default  of  x 
proceeded  a  s 
A  [      •  tei  allegation  by  the  Defendant,  pleading  a  certain  fact  as  the  cause  of  the 
coll  -  .nswer  to  the  action  fail  to  be  proved:  nevertheh ■•■ 

Plaintiff  niu-      -  -         -       -  ling)     his  own  plead.    _■ 

not  upon  the  failure  of  the  defence  set  up  by  the  Defendant  [14  >' 

s  was  a  collision  ease. 
The  action  was  brought  by  the  Appellants,  the  owners  of  tL 

-     the  barqu-.  d  the  Respondents.   [1783  aer  owners 

ver  damages  for  a  collision  which  took  place  off  the  3  reland. 

The  facts  of  the  case,  the  evidence  and  pleadings,  are  sufficiently  stated  in  th 

.  igment. 
In  the  Admiralty  Court  the  owners  of  the  Laurel  contended,  that  she,  being  ..1 
handed  on  the  starboard  tack,  ported  as  much  as  was  possible  to  keep  1 
command:  and  Insisted  that  the  East  Lot  _     n  the  port  tack,  was  i 

to  avoid  a  collision,  by  porting  her  helm  in  time,  when  a  vessel  was  close-haul- 

starboard  tack :  and  they  f  art  .aded.  that  as  the  owners  of  the  Z 

pleaded  that  the  eollisi-  sed  by  the  I  ian  having  starboarded 

her  helm,  they  were  bound  to  make  good  their  plea,  which  they  had  not  done.     On  the 
other  hand  the  owners  of  t_.  thian  insisted,  that  the  L; 

hauled  on  the  starboard  tack,  and  also  1  that  the  i  not 

:n  time,  and  that  the  collision        -   -        ~  caused  by  the  Z- 
her  helm. 

The  learned  Judge  of  the  Admiralty  Court  (The  Right  Hon.  Dr.  Lu> 

was  of  opinion,  that  el  had  starboarded 

her  helm  and  there  ned  the  collision,  and  :  -  irt  pronou 

~.ie  damage,  and  dismiss 

ippealed. 
The  appeal  was  argued  Sir  John  Harding  i  and  . 

Dean  Twiss,  1  Mr.  E.  -  r  the 

Respond 

[179]  Upon  the  que~ 

eaded  that  tlu  •  .  -  lely  by  tL  _  starboarded 

her  helm,  were  not  bou     I  to  make  good  s 
P.O.  Cases  Moore's  P.C.  Cases,  193 :  see 

•er  Lord  CanipbeU.  3  H.L.  Cas  - 

relied  on. 

And.  as  to  the  n<r  _      -r  helm.  Statute.  1 1 

296,  "and  the  case  of  the  Jamt-  '.       e's  P.C.  Cases.  16u    - 

re  cited. 

-   judgment  was  pronounced 

The  Right  Hon.  Lord  Chelmsford  .  1861). — Int.    -  -  of  the 

oner  of  6-3  tons,  proceeded  against  the  owners  of  the  EaH  Lot) 
barque  of     -  -  >m  a  collision  which  took  place  between  the 

•:k  p.u.  on  the  21s 

t he  direction  of  the 
-   -  ...  an  be  considered  to  be 

-.-d  to  have  been  north-"    -  rth.  on  the 

other,  north  north-west,  a  difference 

ought  to  be  taken  from  the  persons  on  board  of  each  of  them  respectively,  as  likehr 
to  be  more  correctly  known  by  them  than  er  party.     Proceeding  upon  this 

ind,  it  ap;  .  west  by  [180]  - 

north-east  by  east  half-east.     It  is  agreed  as  on  the 

>ard  tack,  and  thi  The  wii  t  the  Eatt 
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Lothian  say  thai  both  vessels  had  the  wind  a  point  free;  but  taking  the  dii 

the  wind  and  the  course  of  the  /.our,1,  from  her  own  v 

only  six  points  from  the  wind.  and.  therefore,  (as  they  repri  to  have  : 

lauled.      Upon  the  statement  on  behalf  of  the  East  and 

the  direction  of  the  wind,  she  must  have  been  mure  than  a  point  freer  than  the 
laurel.      Bov  ever  this  may  have  heen.  the  vessels  w<  be  well-k; 

a,,,l  I,     j  lished   rule  which   regulated  their  course.     The   /  upon 

ird  tack,  it  was  her  duty  to  keep  her  course  :  the  East  Lothi  in,  being  upon 
the  port   tack,  was  hound  to  give  way.     This  would  be  doi  h  pan  by  the 

wrting  her  helm  to  such  an  extent  only  as  to  keep  her  full,  and  so  under 
command,  and  by  the  East  Lothian  putting  her  helm  to  port,  and  ;  □  the 

side  of  the  laurel.     The  vessels  being  in  the  relative  positions  described,  and 
the  course  which  each  ought  to  pursue  being  clearly  defined,  tl  into  collision, 

the  East  Lothian  striking  the  Lame!  on  the  starboard  how.  between  the  eatdiead  and 
the  bowsprit,  and  her  jib-boom  passing  over  the  starboard-bow  of  the  La  vrel  in  a 
slanting  direction  before  the  foremast.     Under  these  circui  as  it  was  the 

duty  of  the  East  Lothian  to  give  way  to  the  Laurel-,  the  prima  facie  presumption 
would  be  that  she  was  to  blame,  and  it  would  be  incumhent  upon  her  to  show  that  she 
did  all  that  she  was  required  to  do.  [181]  and  that  the  Laurel  threw  herself  in  her  way. 
and  so  occasioned  the  collision.  And  this  she  endeavours  to  do  by  raising  an 
Inference  drawn  from  the  nature  of  the  injury  and  the  place  where  the  Laurel  was 
Struck,  that  the  Ljiurel  must  have  starboarded  her  helm,  and  in  that  way  alone  could 
have  presented  her  starboard  side  to  the  blow. 

The  owners  of  the  Laurel,  after  describing  in  their  libel  the  relative  positions 
of  tie  vessels,  allege  that  the  "  LaureVs  helm  had  heen  ported  as  much  as  it  was 
sihle  so  as  to  keep  her  under  command,  but  that  the  barque  came  stem  on  into  her 
Starboard  how."  It  is  clear  that  the  Laurel  was  not  bound  to  state  with  more  pre- 
cision  the  mode  in  which  the  collision  occurred,  because  if  she  alleged  that  she  obeye  i 
the  ride  which  governed  her  course,  and  then  showed  that  another  vess  .d  by 

the  same  rule  to  give  wax-  to  her.  came  into  and  struck  her.  she  substantially  charged 
the  blame  - el.     And  it  was  not  at  all  i  for  her  to  add.  as 

in  the  fifth  article.  "  that  the  aforesaid  collision  and  the  d..' 
quent  thereupon  were  and  are  solely  attributable  to  those  mi  board  and  in  charg 
the  East  Lot.'  ■<•:>.  and  that  no  blame  whatever  in  respect  thereof  is  imputable  to  the 
If;  ster  or  any  one  on  board  the  said  schooner  Laurel."     The  owners  of  the  East 
Lothian  might,  if  they  had  pleased,  have  contented  the  ■  ith  a  denial  of  the 

allegation  in  the  fifth  article  :  but  in  their  counter-allegation,  in  xvhich  they  describe 
the  navigation  of  their  own  vessel,  thex-  allege  "  that  the  collision  was  solely  and 
entirely  caused' by.  and  is  attributable  to  those  on  board  the  schooner  Lau.  ■ 
wit.  from  their  having  improperly  starboarded  [182]  their  helm,  instead  of  porting 
the  same.7'  In  the  responsive  allegation  of  the  owners  of  the  Laurel,  they  deny  es- 
pressly  this  allegation,  and  allege  on  their  part,  that  "  the  helm  of  the  Laurel  was 
at  any  time,  whilst  she  was  within  the  distance  of  half-a-mile  from  the  East 

■a.  put  to  starboard."  The  learned  Judge  of  the  Court  of  Admiralty  appears 
ive  considered  that  upon  the  authority  of  the  case  of  the  Ann  (13  Moure's  P.C. 
I  -.  198),  the  East  Lothian  having  in  her  counter  allegation  expressly  ascribed 
the  collision  to  a  distinct  cause,  and  to  that  "  snielx-  and  entirely."  the  onus  probandi 
lay  upon  her  to  prove  what  she  had  thus  alleged,  and  that  if  she  did  not  succeed  in 
doing  so,  her  defence  altogether  failed.     It  becomes  necessary,  therefore,  to  consider 

at  extent  parties  must  be  bound  by  their  pleadings  according  to  the  opinions 
of  their  Lordships,  as  expressed  in  the  case  of  the  Ann  [13  Moo.  P.C.  198],  and  in 
the  previous  case  of  the  Jorth  American  (12  Moore's  P.C.  Cases.  331).  It  must  Vie 
observed  that  in  each  of  those  cases  the  pleadings  by  which  the  parties  were  held  to 
be  hound  were  those  of  the  party  proceeding  to  recover  the  damage  sustained,  in 
which  he  gave  his  own  account  of  the  acts  which  produced  the  collision,  and  in  each 
of  them  the  blame  imputed  to  the  other  party  was  Ins  having  starboarded  his  helm. 
It  was  strongly  pressed  upon  their  Lordships,  in  the  ease  of  the 
1  ■".  Moo.  P.C.  198],  that  to  hold  parties  to  be  strictly  hound  by 
the  description  which  they  give  of  the  manner  in  which  the  act- 
the  opposite  party  occasioned  the  collision,  might  lead  to  great  injustice, 
as    it    might    be    impossible,    in    many    case-,    to    ascertain    from    the    one    vessel 
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what  was  the  course  of  proceeding  [183]  in  the  other.  This  objection,  however, 
scarcely  applies  to  such  a  fact,  as  whether  a  vessel  ported  or  starboarded  her  helm, 
which  mi'.-"   g  .ily  be  known  by  the  turning  of  the  head  of  the  vessel  in  one  or 

the  other  dire  I  i  can  be  perceived  equally  well  by  the  vess  ting    3,s  by 

•     on  board  who  give  the  order  or  see  the  helni  shifted  -     nally.  indeed, 

a  sudden  sust  of  wind,  or  some  other  cause,  mav  drive  the  head  of  the  vessel  round 

sent  the  appearance  of  her  helm  having  been  altered  to  produce  the  ef 
But  these      -  -  are  extremely  rare,  and  as  it  is  always  quite  sufficient  for  a  ; 

who  complains  of  an   injury  to  his  vessel,  occasioned  by  the  improper  course  of 

;be  that  course,  without  undertaking  to  attribute  it  t 
paticular  cause,  the  possibility  of  exceptional       -    -         sing  ~hich  a  party  mav 

be  misled  by  appe.-  -  s  stai   ::ient  of  the  acts  which  produced 

the  injury.  at :  ears  t     "heir  Lore-        -  t     afford  n>  for  their  departing  from 

-:riet  but  salutary  rule  which  was  adopted  by  them  in  the  cases  referred  to. 
But  the  reason  of  the  rule  altogether  fails  in  its  application  to  the  defence  of  the 

-  *  proceeded  against.     An  erroneous  allegation  of  the  mode  in  which  the  injury 
occurred  made  by  way  -      r  to  a  libel,  does  not  narrow  the  issue  down  to  the 

particular  fact  all<r_        -       -  title  the  complaining  party  to  recover,  if  the  proof 

should  fail.     He  y  upon  the  establishment  of  his  own  case,  and  not 

upon  the  fail  -  adversary:  and  must  succeed  upon  the  truth  of  his  own 

allegation,   or   not   at    all.     Although,   therefore,   the   East    Lothian    has   dist: 

-  .  -ed  that  the  collisi  -  -  ".ely  and  entirely  caused  by  the  Laurel  [184]  having 
improperly  starboarded  her  helm  :  yet  if  it  had  been  clearly  shown  that  the  collision 
occurred  in  a  totally  different  manner,  unless  the  allegation  on  the  part  of  the 
Laurel,  that  the  injury  was  attributable  to  those  on  board  the  .  was  sup- 

ted  by  the  facts  proved,  the  case  of  the  L  uld  not  be  established. 

fore,  the  defence  of  tL  n  would  prevail.     Upon  the  pleadit-.- 

this  case,  the  only  point  to  be  determined  is.  whether  the  Laurel  has  proved  the 
truth  of  her  own  allegation,  that  the  East  Lothian  was  to  blame  for  the  collision  in 
-:ion. 

Both  parties  appear  to  have  directed  their  evidence  principally  to  the  question, 

.er  the  Laurel  did.  or  did       -    -:arboard  her  helm.     Undoubtedly  if  it  had  been 

proved  that  she  had  done  so.  she  would  have  been  clearly  in  the  wrong.     But  her 

witnesses  swear  positively  that  their  helm  was  not  starboarded  :  not  one  of  the  wife 

-  ■  -vill  venture  to  state  that  it  was,  and  the  learned  Judge 
of  the  Court  of  Admiralty  expressed  an  opinion,  in  which  their  Lordshit  - 

:r.  that  "  if  the  case  rested  here,  the  starboarding  is  not  established  by  the 
evidence."     But  then  the  learned  Judge  pointed  out  to  the  Trinity   Masters,  his 

-he  mode  of  collision  by  the  barque  going  into  the  starboard 

-    .  the  schooner,  and  told  them  it  was  for  them  to  determine  whether    that 

did  not  inferentially  and  necessarily  lead  them  to  conclude  that  the  schooner  must 
have   starboarded  her  helm."'     After  consultation   with  them,   he  delivered   their 
opinion  that  "  the  schooner  starboarded  her  helm,  and  so  occasioned  the  collis 
If  their  Lordships  had  not.  in  common  with  the  Court  of  [185]  Admiralty,  the  ad- 
vantage of  nautical  skill  and  experience  to  aid  them  in  their  decision  of  :'.    - 

would  probably  have  found  themselves  bound  to  adhere  to  the  judgment  of  that 
Court.     But  their  Nautical  advisers  are  of  opinion  that  the  fact  that  the  L 
ivedthebJ  />oard  side  does  n>  -  -    :  ily  prove  tha*  - 

oarded  her  helm. 

Be  opinion,  their  Lordships  feel  that  the  question  i 
be  left  open  to  the  testimony  of  the  witnesses,  and  that  the  positive  evidence 

-----  •  met  by  even  negative  evidence  on  the  other  side,  lead* 

'.y  to  the  conclusion  that  the  assertion  of  tht  -  helm  having  been 

larded  is  disproved.     This,  however,  will  not.  of  necessity,  decide  the  cas 
favour  of  the  tors  required  to  show  that  the  collision  occurred 

by  the  fault  of  I 

The  questions  thei    suggest  ed  by  the  learned  Judge  to  the  Trinitv  .  in  the 

Court  of  Admiralty  arise:    Can  the  collision  be  accounted  for  by  th- 
not  giving  way.  as  all-  \  the  part  of  and.  can  the  nature  of  the 

blow  and  the  point  of  contact  of  the        -    -        reconciled  with  this  view  of  the 

"- 
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Aided  by  the  judg nt  of  their  experienced  Assessors,  their  Lordships  have  come  to 

,,  conclusion  on  both  these  points  in  favour  of  the  Lawel.  It  is  clear  upon  the 
evidence  thai  the  two  vessels  when  first  Been  were  approaching  nearly  stem  on  to 
other.  It  is  only  necessary  to  refer  to  the  evidence  of  the  Waster  of  the  East 
Lothian,  to  show  that  the  Laurel  was  quite  close  to  her  when  first  seen,  and,  therefore, 
[186]  to  lead  to  the  belief  that  the  look-out  on  hoard  the  luist  l.othinn  was  not  what 
ii  ought  to  have  been.  If.  then,  at  this  moment,  the  East  Lothian  was  rather  on 
tin-  atarboard  how  of  the  Lawel,  as  stated  by  the  Laurel's  witnesses,  and  came  i  lose 
upon  her  before  there  was  time  to  get  out  of  her  way.  the  collision  would  have  taki  0 
place  exactly  in  the  manner  described  in  the  libel.  It  must  be  borne  in  mind  that 
the  East  Lothian  considered  it  essential  to  her  case  to  establish  that  the  Laurel  had 
starboarded,  and  suggested  no  other  mode  by  which  the  vessels  could  have  come  in 
contact.  It  must  he  taken  to  be  proved  that  the  IjiuhI  did  not  starboard  her  helm. 
Imt  kept  her  course:  and  it  having  been  the  duty  of  the  East  Lothian  to  give  way 
to  the  Laurel,  and  a  failure  to  obey  the  rule  having  l>een  shown  to  be  capable  of 
Occasioning  the  contact  with  the  Laurel  in  the  exact  point  where  it  occurred,  all 
other  causes  of  the  collision  having  been  negatived,  the  only  remaining  conclusion 
is.  that  tl,.'  East  Lothian  is  alone  to  blame,  and  that  their  Lordships  must  recommend 
to  Her  Majesty  that  the  decree  of  the  learned  Judge  of  the  Court  of  Admiralty  should 
be  reversed,  and  sentence  be  pronounced  for  damages  against  the  East  Lothian, 
with  costs  both  in  the  Court  below  and  upon  this  appeal. 

[Mews'  Dig.  tit.  SHIPPING:  A.  XX.  Collision;  13.  Jurisdiction  and  Practice:  f. 
Pleadings.  S.C.  Lush.  241  :  4  L.T.  487.  See  The  Why  Xot,  1868.  L.R.  2  Ad. 
and  E.  266:  Yen  v.  Tatem ;  The  Orient.  1871,  L.R.  3  P.C.  703;  and  note  to 
Steven*  v.  Gourley,  1860,  14  Moo.  P.C.  at  p.  102]. 


[187]  OX  APPEAL  FROM  THE  COURT  OF  QUEEN'S  BENCH  FOR  LOWER 

CANADA. 

THE  BANK  OF  BRITISH  NORTH  AMERICA,— Appellant;  ANOELIQCE 
(TVILLIER  and  Others,— Respondents  *  [Feb.  5  and  6.  1861]. 

An  Arte  de  cautionnement  (deed  of  guarantee)  made  in  Lower  Canada  by  C.  and 
others,  recited  that  one  M.,  who  had  been  a  member  of  the  firm  of  C.  and 
Sons,  required  pecuniary  assistance  to  meet  the  engagements  of  that  firm, 
which  was  agreed  to  be  afforded  by  the  Bank  of  M. ;  and  by  such  Acte,  C. 
and  others,  agreed  to  become  sureties,  and  made  themselves  jointly  liable 
for  all  debts  theretofore  contracted,  and  generally  for  all  the  then  present. 
and  future  debts  and  liabilities  of  M.  with  the  Bank.  M.  for  some  time  after 
this  agreement  traded  alone.  He  afterwards  traded  with  other  persons, 
and  contracted  debts  with  the  Bank,  which  had  no  reference  to  the  firm  of  C. 
and  Sons,  or  to  M.'s  sole  trading.  Held  by  the  Judicial  Committee  (reversing 
the  judgment  of  the  Court  of  Queen's  Bench  for  Lower  Canada), 

First,  that  there  was  no  difference  between  the  French  law  as  administered  in 
Lower  Canada  and  the  English  law  upon  the  question  of  suretyship  [14  Moo. 
P.C.  199],  and 

Second,  upon  the  construction  of  the  Arte  de  cautionnement;  that  although  the 
recital  in  that  instrument  was  special,  yet  it  did  not  control  the  generality 
of  the  subsequent  operative  words,  so  as  to  exclude  from  its  operation  the 
liability  of  the  sureties  for  the  advances  made  bv  the  Bank  to  M.  [14  Moo. 
P.C.  201]. 

This  was  an  action  brought  in  the  Superior  Court  of  Mont  rial,  by  the  Appellant, 

*  Present :  The  Right  Hon.  Lord  Cranworth,  the  Right  Hon.  Lord  Kingsdown, 
the  Right  Hon.  the  Lord  Justice  Knight  Bruce,  and  the  Right  Hon.  Lord  Justice 
Turner. 
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st  Maurice  Cuvillier,  the  late  Madame  Cuvillier,  his  mother,  and  the  I 

Maurice  Cuvillier.  to  recover  the  sum  of  £4101    12s.  curre 
the  value  of  certain  dishonoured  Bills  of  Exchange,  and  a  promissory  note,  of  which 
the  Appellant  was  the  holder,  with   interest,  damages,  and  costs,   upon   ai 
cautionnement  (deed  of  guaranfa  I  into  on  the  26th  of  July.  1849. 

Lee  Cuvillier  of  the  first  part.  Madame  Cuvillier  and  ;he  Respondents  of  the 
second  part,  the  Bank  of  Mon-[188]treal  of  the  third  part,  and  the  Appellant  of  the 
fourth  part. 

The  declaration  stated,  in  substance,  that  under  the  above  A 
'.  the  late  Madame  Cuvillier.  and  the  now  Respondents,  the  parties  of  the  second 
part,  made  themselves  jointly  and  -everally  liable  to.  and  in  favour  of.  the  parties 
to  the  deed  of  the  third  and  fourth  parts  respectively,  they  theieof  accepting  for  all 
debts  theretofore  contracted,  or  that  might  thereafter  be  contracted,  to  and  in  favour 
of  the  parties  of  the  third  and  fourth  parts  respectively,  by  Maurice  Cuvillier.  and 
generally  for  all  the  then  present  and  future  liabilities  of  Maurice  Cuvillier  towards 
the  parties  of  the  third  and  fourth  parts  respectively,  whether  as  maker  or  dr.. 
indorser  or  accepter  of  negotiable  paper,  or  otherwise,  and  whether  resulting  from 
;nts.  pecuniary  advances,  or  any  other  cause  whatsoever  :  the  parties  to  the 
deed  of  the  second  part  thereby  jointly  and  severally  promising  and  obliging  them- 
selves to  meet  and  pay  the  then  present  and  future  debts  and  liabilities  of  Maurice 
Cuvillier.  as  if  they  were  jointly  and  severally  the  principal  debtors  thereof,  and 
expressly  renouncing  the  benefit  of  the  exceptions  of  division  and  discussion,  and 
all  other  such  exceptions  with  respect  to  the  debts  and  liabilities  and  the  obligations 
so  therebv  contracted  by  them:   and  that  afterwards,  in  the  year  1^54.  the  Appel- 
lant became  the  holder  in  due  course,  of  four  Bills  of  Exchange,  drawn  by  Charles 
EL  Castle,  of  New-  York,  to  his  own  order,  and  by  him  indorsed  to  the  Appellant 
Maurice  Cuvillier.  and  by  him  accepted  but  not  paid:  of  three  Bills  of  Exch      _ 
drawn  by  A.  Cuvillier  and  C  ...  of  Montreal,  to  the  order  of  Maurice  Cuvillier. 
by  him  indorsed  to  the  Appellant  upon  Henry  [189]  Bull  and  Co..  of  Bellevilli 
not  accepted  nor  paid:  and  of  a  promissory  note  of  Jerome  Grenier,  in  favour  oi  A 
i         Ilier  and  Co..  by  them  indorsed  to  Maurice  Cuvillier.  and  by  him  to  the  Appel- 
lant, but  not  paid  :  for  the  amount  of  all  which,  with  interest,  damages,  and 
a  joint  and  several  judg  was  accordingly  demanded  against  all  the  Defen 

Maurice  Cuvillier  appeared  in  the  cause  with  the  other  Defendant-,  but  made 
no  defence,  and.  in  September,  1857,  while  the  Respondent-    ■  U   was  going  on, 

confessed  judgment  and  was  discharged  by  the  other  Defendants  from  all  liability 
to  themselves,  for  costs  of  the  suit. 

The  other  Defendants,  the  present  Respondents,  filed  three  pleas.     By  thi 
plea  they  alleged,  that  the  deed  in  question  was  an  ;     ~olute  nullity,  and  contended 
for  the  dismissal  of  the  action  accordingly.      By  the  second  plea  they  contended  that, 
if  bound  at  all  by  the  deed,  they  were,  at  any  rate,  only  bound  in  respect  of  | 
actions  either  having  reference  to  the  liquidation  and  settlement  of  the  affairs  of  the 
late  firm  of  Cuvillier  and  S      -  sisting  of  the  late  Austin  Cuvillier  and  Austin 

Cuvillier.  Junior,  and  Maurice  Cuvillier  :   or  where  Maurice  Cuvillier  had  acted  on 
hi-  own  account  and  for  his  own   profit  solely,  and  were  not   bound   in  res] 
transactions   having    reference   to   any   trade   carried   on    by   Maurice   Cuvillier   in 
partnership  with  others:   that  soon   after  the  date  of  the  deed.  Maurice  Cuvillier, 
ie  knowledge  of  the  public,  and  of  the  Appellant  in  particular,  ceased  to  trade 
mi   his  own  account:   that  from  the  spring  of  the  year   1851.  to  about   May. 
he  to  the  like  knowledge  traded   at    Montreal,   in    partnership   with   Austin   [190] 
•  Cuvillier.  Jun..  his  brother,  under  the  firm  of  A.  Cuvillier  and  Co.:  that  from  the 
beginning  of   May.    1852,  til!   then,   he  to   the  like   knowledge  traded   at    Montreal, 
with  Austin  Cuvillier  and  one  Edward  Chaplin,  under  the  same  firm  :  that  since  the 
date  of  the  deed,  he  to  the  like  knowledge  had  not  traded  at  all  at  Montreal  on  his 
owii  account,  and  for  his  own  profits  solelv.  or  otherwise  than  in  such  copartnership 
with  his  brother  and  Chaplin  :  that  to  the  Appellant's  knowledge  the  four  < 
Bills  of  Exchange  had  no  reference  to  the  liquidation  of  the  old  firm  of  Cuvillier  and 
-.  or  to  any  trade  of  Maurice  Cuvillier's  own,  but  were  drawn  and  accept 

of  A.  Cuvillier  and  Co..  and  were  discounted  by  the  Appellant  at  New  York, 
in  pursuance  of  a  letter  of  credit  Bigned  by  Maurice  Cuvillier  in  favour  of  ( 
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he,  Ma  iri       Cuvillier,  being  thi  !     ' 

'  nd  the  whole  transact ii  really  theirs;  that  the  other  three  Bills  • 

upon,  were  altogether  the  affair  <      \    I       illier 
and  Co.,  ami  they,  the  ,  s,  were  therefore  liable  upon  them, 

third  plea  was  a  general  traverse,  upon  which  is  -  joined. 

me  Cuvillier  died  shortly  alter  the  filing  of  ti. 
The  Appella  -ted  upoi  'he 

.ly.   1849,  and  upoti  proofs  and  adi; 

paper  sued  u]  The  materia!  "he  deed  declared  upon 

s: — "Which  said  parties  declared  to  us,  the  said  Notaries,  that   the 
illier  aii.  I  in  Cuvillier.  of  the  city 

[191]  now  absent  in  Englai  d,  and  the  said  Maurice  Cuvillier.  carried  and 

t  this  8  ale.  under  the  firm  of  Cuvillier  and  S 

until  the  eleventh  day  of  the  present  month  of  July,  when  the  said  fin.  Dived 

by  the  death  of  the  said  late  Austin  Cuvillier  :  that  the  said  Maurice  Cuvillier  hath, 
since  the  death  of  the  said  late  Austin  Cuvillier.  carried  on  and  pro;  arry 

on  trade  and  commerce  in  this  city  and  elsewhere  :  that,  to  enable  him  to  do  so.  and 
to  meet  t!.  said  late  firm  of  Cuvillier  and  Sons,  he  will  require 

ints  ai.d  pecuniary  assistance  to  a  considerable  extent  from  the  .-aid  parties 
of  the  third  and  fourth  pans  respectively:  and  that,  with  a  view  of  making  the 
said  parties  of  the  third  and  fourth  parts  perfectly  secure  with  respect  to  any 
which  now  or  hereafter  may  be  due  to  tively  by  the  said  Maurice  Cuvil- 

lier.  and   with   respect    to  the   present    and   future  liabilities  of   the   said   Maurice 
Cuvillier  to  the  said  parties  of  the  third  and  fourth  parts  respectively,  the  said 

1  part  are  willing  to  become  security  to  and  in  favour  of  the 

parties   of   the   third    and   fourth    parts    respectively,    as    hereinbefore   set    forth." 

S    w,  therefore,  the  said  parties  hereto  of  the  second  part,  do  hereby  make  them- 

-  jointly  and  severally  liable  to  and  in  favour  of  the  said  parties  hereto  of  the 

third  and  fourth  parts  respectively,  they  thereof  accepting  for  all  debts  heretofore 

contracted,  or  that  may  hereafter  be  contracted,  to  and  in  favour  of  the  panic-  of 

the  third  and  fourth  parts  respectively,  by  the  said  Maurice  Cuvillier.  and  generally 

for  all  the  present  and  future  liabilities  of  the  said  Maurice  Cuvillier  towards  the 

parties  of  the  third  and  fourth  [192]  parts  respectively,  whether  as  maker  or  drawer. 

indorser   or    accepter,   of   negotiable   paper,   or   otherwise :   and   whether    resulting 

discounts,  pecuniary  advances,  or  any  other  cause  whatever,  the  said  parties 

hereto  of  the   second  part  hereby,  jointly  and  severally,   promising  and  obl._ 

-elves  to  meet  and  pay  the  said  present,  and  future  debts  and  liabilities  of  the 

said  Maurice  Cuvillier.  as  if  they  were  jointly  and  severally  the  principal  debtors 

thereof,  and  especially  renouncing  the  benefit  of  the  exceptions  of  division  and  dis- 

•      in.  and  all  other  such  exceptions,  with  respect  to  the  said  debts  and  liabilities 

and  the  obligations  so  hereby  contracted  by  them/' 

Evidence  was  adduced  by  the  Respond':  -  theirs      >ud  plea,  and 

by  the  Appellant  in  rebuttal.     Maurice  Cuvillier  was  called  by  the  Respondei.- 

a  witness,  and  examined.     At  the  final  hearing,  the  Appellant  moved  to  reject   his 

sition,  which  had  been  taken  under  order  of  the  Court,  a  I        .,  the 

evidence,  it  appeared,  that  Maurice  Cuvillier  was  the  son  of  Austin  Cuvillier.  senior. 

and  the  brother  of  the  Respondents.  Angelique  Cuvillier.  Mary  Ann  Cuvillier.  and 

Cuvillier  :  that,  after  his  father's  death,  he  was  appointed  to  wind  up  his  estate. 

and  commenced  doin_'  so  about  July.  1849.  which  continued  until  about  November. 

when  he  ceased  to  wind  up  the  estate,  in  consequence  of  it*  settlement  being 

ieted  by  the  purchase  by  his  brother.  Austin  Cuvillier.  and  himself,  from  the 

heirs  of  his  late  father,  of  all  that  remained  due  to  it  :  that  Maurice  Cuvillier 

had  individually  carried  on  no  regular  bu-  -    >wn  account  since  his  fathers 

death  :  that,  in  1852,  lie  entered  into  partnership  with  his  brother,  Austin  Cuvillier. 

under  the  firm  of  [193]  A.  Cuvillier  and  Co.  :  that  subsequently  on  the  1st  of  May, 

Edward  Chaplin  was  taken  into  the  partnership,  and  from  that  time  the  firm  of 

A    Cuvillier  and  Co.  consisted  of  Maurice  Cuvillier.  Austin  Cuvillier.  and  Edward 

Chaplin  :  that,  on  the   18th  April,    1853,   Maurice  Cuvillier  became  a   partner   in 

another  firm:  that  of  Henry  Bull  and  Co.  of  Belleville:  that,  from  the  time  of  the 

execution  of  the  deed  in  July.  1849,  to  the  time  of  the  failure  of  Maurice  Cuvillier 
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in  l>oi.  an  account  wa»  kept  with  the  Appellant,  by  Maurice  Cuvillier.  in  his  own 
name,  and  that  there  was  a  large  business  done  with  the  Appellant  by  and  in  the 
name  of  Maurice  Cuvillier.  consisting  of  deposits,  discounts,  and  the  purchase  of 
exchange  on  England  and  in  New  York  :  that  after  Maurice  Cuvillier  became  a 
partner  in  the  firm  of  A.  Cuvillier  and  Co..  he  used  the  discounts  obtained  by  him 
from  the  Appellant  for  that  firm,  and  the  exchange  was  also  used  for  its  business  and 
benefit :  that  the  four  Bills  of  Exchange  drawn  by  Charles  H.  Castle  upon,  and 
accepted  by  Maurice  Cuvillier  individually,  were,  in  fact,  accepted  for  the  benefit  of 
A.  Cuvillier  and  Co.  or  of  Henry  Bull  and  Co.  :  that  the  three  Bills  of  Exchange 
drawn  by  A.  Cuvillier  and  Co.  upon  Henry  Bull  and  Co..  payable  to  the  order  of 
Maurice  Cuvillier.  and  indorsed  by  him  to  the  Appellant,  were  procured  to  be  dis- 
counted by  Maurice  Cuvillier  with  the  Appellant,  for  the  purchase  by  him.  in  his  own 
name,  of  a  Bill  of  Exchange  for  £1000.  which  was  used  for  the  benefit  of  A.  Cuvillier 
and  Co..  and  the  |  -  :e  drawn  by  E.  Grenier  in  favour  of  A.  Cuvillier 

and  Co..  and  by  them  indorsed  to  Maurice  Cuvillier.  and  by  him  to  the  Appellant, 
was  procured  to  be  discounted  by  Maurice  Cuvillier  with  the  Appellant  [194]  for 
the  benefit  of  the  firm  of  A.  Cuvillier  and  Co..  but  the  proceeds  of  such  discount  were 
placed  to  his  individual  credit :  and  that  it  was  the  general  practice  when  the 
Appellant  discounted  for  Maurice  Cuvillier  Bills  belonging  to  the  firm  of  A.  Cuvillier 
and  Co..  for  the  name  of  the  firm  to  be  indorsed  on  such  Bills  prior  to  the  name  of 
Maurice  Cuvillier.  It  was  proved  by  a  witness  named  Davison,  the  Manager  of  the 
Appellant's  Bank,  that  the  Appellant  positively  declined  to  have  any  transactions 
with  A.  Cuvillier  and  Co..  and  that  he  had  informed  Maurice  Cuvillier  that  in  all 
transactions  with  the  Appellant,  the  Appellant  depended  upon  the  deed  of  guarantee. 
It  was  also  proved  that  the  Bills  of  Exchange  drawn  by  Charles  H.  Castle  were  dis- 
counted  by  the  Appellant's  agents  at  New  York  in  consequence  of  letters  of  credit 
granted  by  the  Appellant  in  favour  of  Charles  H.  Castle  to  Maurice  Cuvillier.  indi- 
vidually, and  on  his  written  request.  Davison  admitted  that  the  Appellant  had 
notice  that  Maurice  Cuvillier  was  a  member  of  the  firm  of  Austin  Cuvillier  and  Co.. 
but  there  was  contradictory  evidence  as  to  the  Appellant  having  notice  that  the 
Bills  and  the  note  in  question  were  accepted  and  indorsed  by  Maurice  Cuvillier  for 
the  benefit  of  the  firm  of  A.  Cuvillier  and  Co..  and  not  on  his  own  individual  account. 
or  to  meet  the  eng    _         uts  of  the  late  firm  of  Cuvillier  and  Sons. 

The  Superior  Court  of  Lower  Canada  i*ee  case  reported.  2  Lower  Can.  Jurist.  154' 
dismissed  the  action,  with  costs,  as  regards  the  Respondents,  and  condemned  Maurice 
Cuvillier  on  his  confession,  to  pay  the  Appellant  the  amount  sued  for  with  interest. 
The  Appellant  appealed  from  this  judgment  to  the  Court  of  Queen's  Bench  for  Lower 
Canada.  [195]  The  appeal  was  heard  before  the  Chief  Justice.  Sir  L.  H.  La  Fon- 
taine and  the  Puisne  Judges.  Aylwin.  Duval.  Mondelet  and  Monk.  The  majoritv  of 
the  Judges  of  the  Court  affirmed  the  judgment  appealed  from  (4  Lower  Can.  Jur.  '2H). 
holding  that  the  deed  of  guarantee  did  not  cover  the  debts  sued  for.  such  debts  not 

g  contemplated  by  the  parties  at  the  time  it  was  executed,  as  shown  bv  the 
recital,  notwithstanding  the  operative  part  of  the  deed  was  so  general  as  to  purport 
to  extend  to  all  debts  whatever.  Mr.  Justice  Aylwin  dissented  from  the  other  three 
Judges  ah.  2i~  .of    opinion,  that    upon    the    construction    of    the    deed   of 

guar..  -.<e  terms  were  general  and  comprehensive,  the  Appellant  was  entitled 

to  recover  from  the  Respondents  as  sureties,  the  amount  sued  for. 

appeal  was  _    I  from  this  judgment  of  affirmance. 

Mr.  R.  Palmer.  Q.C.,  Mr.  Lush.  Q.C.,  and  Mr.  Mellish  for  the  Appellant.— As  the 

evid-  s  that  the  Bills  of  Exchange  and  the  promissory  note  were  accepted  or 

Maurice  Cuvillier  individually,  and  as  the  Appellant  gave  exclusive 

credit  to  him.  the  Respondents  as  sureties,  were  liable  under  the  A  xutionne- 

menf.  notwithstanding  Maurice  Cuvillier  may  have  been  in  partnership  with  other 

:id  the  Bills  of  Exchange  and  the  note  may  have  been  discounted  bv  him 

for  the  benetr  ~hip. — [Lord  Cranworth  : — Is  there  anv  difference 

•en  the  French  and  English  law  upon  this  deed  of  guarantee?] — There  - 
difference  between  the  French  law  as  administered  in  Lower  Canada,  and  the  E:  2 
law  [196]  upon  this  question.     English  authorities  were  relied  upon  in  the  Court 

'.  and  are  referred  to  in  the  judgment  (4  Lower  Can.  Jur.  2i'2).      Indeed,  the 
--ue  is  narrowed  to  one  -     action  of  the  Acte  dt  eautionnement, 
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as  il  was  held  by  Mr.  Justice  Aylwin,  the  question  being,  whether  in  fad  it   is  suffi- 
ciently comprehensive  in  its  terms  to  render  the   ties] Lents,  as  sureties,  liable. 

Burge,  in  his  Commentaries  mi  the  Law  ..i  Suretyship,  Bays,  al  p.  I".  "thai 
extent  of  the  liability  to  be  incurred  must  be  expressed  by  tin-  surely,  or  necessarily 
comprised  in  the  terms  used  in  tin-  obligation  or  contract  ";  ami  again  at  p.  16, 
he  lavs  down  tin-  following  principle  which  applies  to  this  case:  "  It  may  then  be 
considered  that  the  contract  of  guarantee  or  surety  will  be  Bubject,  as  every  other 
contract,  to  the  rule  that,  where  there  is  ambiguity  "i  obscurity,  which  the  other 
parts  of  the  instrument  do  not  explain,  it  is  to  lie  construed,  potius  contra  profi 

that   is.  against  the  party  giving  the  contract."     The  doctrine  wi  d  for, 

that  the  operative  conditions  in  the  deed  control  the  recitals,  was  affirmed  by  the 

•i  "t  Kind's  Bench  in  the  case  of  Sawndt  rs  V.  Tayloi   (9  Barn,  and  Cress.  35),  and 

in  Sanson  v.  Bel!  (2  Camp.  39).  The  same  principle  of  construction  is  recognized 
by  the  French  law.  Pothier,  "  Traiti  des  Obligations,"  Nos.  365  and  nil.  and 
Denizart,  verb.  "Caution,"  P.  :i22.  Nos.  10  and  II.  Troplong,  '  Dm  cautionnement," 
Nos.  I  16,  147,  157.  158,  160.  1  Pardessus,  Droit  Commercial,  Part  2,  tit.  1.  c.  2, 
sect.  3,  No.  191,  ib.  Tmne  2,  Part  3,  tit.  7.  c.  3,  No.  586.  Now,  it  appears,  both  from 
[197]  the  recital  in  the  Actt  de  cautionnement  and  from  the  evidence,  thai  the  trade 
intended  to  be  carried  on  by  Maurice  Cuvillier  was  not  a  trade  in  which  lie  was 
solely  interested,  but  was  the  continuation  of  the  business  of  the  late  firm  of  Cuvillier 
and  Son,  in  which  he  Austin  Cuvillier  and  other  members  of  the  firm,  were  in- 
terested. The  object  of  the  Arte  de  cautionnement  was  to  enable  Maurice  Cuvillier 
to  continue  to  carry  on  the  business  of  the  firm  of  Cuvillier  and  Suns,  either  alone  or 
in  partnership  with  others,  and  to  realize  the  assets  of  that  firm  for  the  benefit  of 
the  Respondents.  If  any  ambiguity  with  regard  to  this  deed  exists,  such  ambiguity 
must  he  taken  against  the  sureties.  Burge,  Comms.  on  Law  of  Suretyship,  pp.  12, 
•  i  That  writer  refers  to  Hargreave  v.  Smee  <ti  Iiim.'.  244),  Mason  v.  Pntchard 
(12  East.  227),  and  Nicholson  v.  Paget  (1  Cr.  and  Mee.  48),  as  to  the  law  of  England 
upon  this  principle.  So  it  is  by  the  Civil  law.  Voet,  lib.  xlv.,  tit.  i..  n.  23.  The 
Bills  of  Exchange  were  discounted,  as  well  as  the  note  in  question,  for  Maurice 
Cuvillier,  whilst  he,  with  other  members  of  the  firm  of  A.  Cuvillier  and  Co.,  were 
still  carrying  out  that  object,  and  constituted  a  continuing  guarantee  which  ren- 
dered the  Respondents  liable.  Edwards  v.  Jevons  (8  Com.  Ben.  Rep.  436),  Mayer  v. 
id  Mee.  and  Wels.  605),  Broom  v.  Batchelor  (1  H.  and  N.  225).  The  amount 
to  be  paid  tn  the  Respondents  for  their  share  of  the  assets  of  Cuvillier  and  Sons  was 
not  paid,  but  «as  allowed  to  remain  in  the  firm  of  A.  Cuvillier  and  Co. 

Mr.  Bovill,  Q.C.,  Sir  Hugh  Cairns.  Q.C.,  and  Mr.  Bushby,  for  the  Respondents. — 
The  question  being  now  confined  by  the  Appellant  to  the  construction  of  the  deed  of 
guarantee,  as  [198]  affecting  the  liability  of  the  Respondents,  our  contention  is, 
i hat  the  judgment  of  the  Courts  in  Lower  Canada  upon  that  point,  was  correct  upon 
these  grounds.  First,  the  guarantee  did  not  extend  to  the  Bills  of  Exchange  and  the 
note  in  question  ;  as  the  deed  of  guarantee  ceased  to  operate  when  the  new  partner- 
ship was  formed.  The  language  of  the  deed  is  clear  and  decisive,  that  it  was  to  be 
confined  to  liabilities  incurred  by  Maurice  Cuvillier  in  one  or  the  other  of  two 
capacities;  either  as  sole  trader,  or  as  liquidator  of  the  engagements  of  the  late 
firm  of  Cuvillier  and  Sons.  Secondly,  we  insist,  that  independently  of  Maurice 
Cuvillier \s  evidence,  it  was  sufficiently  proved  that  the  Bills  of  Exchange  and  the 
note  were  not  accepted,  or  endorsed  by  him  in  either  of  such  capacities.  The  Appel- 
lant was.  from  the  lirst,  aware  that  the  Bills  of  Exchange  and  note  were  accepted,  or 
endorsed  for  the  benefit  of  the  firm  of  Austin  Cuvillier  and  Co.,  which  quite  altered 
the  liability  of  the  Respondents.  In  these  circumstances  the  Appellant  cannot  main- 
tain this  action  upon  the  deed  of  guarantee,  as  it  was  not  a  continuing  guarantee. 
Bettairs  v.  Ebsworth  (3  Camp.  53).  Shirreff  v.  WUks  (1  East.  48),  Dry  v.  Davy  |  10  Ad. 
ami  Ell.  30),  ^  i flmls, ,n  v.  Paget  (1  Cro.  and  M.  48),  Melville  v.  Hayden  (3  B.  and 
Aid.  593),  Simson  v.  Cooke  (I  Bingh.  452).  Chapman  v.  Beckinton  (3  Q.  Ben.  Rep. 
Wright  v.  Russet  (2  W.  Bla.  934.  S.C.  3  Wils.  530),  The  University  of  Cam- 
bridf/t  v.  lialdu  in  (5  Mee.  and  Wels.  580). 

Their  Lordships'  judgment  was  delivered  by 

The  Right  Hon.  Lord  Cranworth. — In    this    case    the  Judges  of  the  Courts  in 
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Canada  appear  to  have  given  very  great  attention  to  the  sub-[199]-ject,  aud  wen 
it  not  that,  in  consequence  of  the  length  of  the  arguments,  we  have  had  an  oppor- 
tunity of  considering  the  matter  in  the  course  of  the  hearing,  and  have  also 

re  us  in  print  a  full  report  of  all  the  reasons  of  the  Judges  of  the  Court  below, 
we  might  have  thought  it  due  to  them  and  to  ourselves  to  take  time  to  consider  what 
se  we  should  pursue  :  but  having  had  all  these  advantages,  and  having  come  to  a 
clear  opinion  upon  the  subject,  we  do  not  think  it  right  to  delay  the  parties  in  pro- 
nouncing our  judgment. 

The  first  thing  which  their  Lordships  notice  is  this:  they  have  come  clearly  to 
the  conclusion  that  the  whole  question  turns  upon  the  construction  of  the  instru- 
ment of  guarantee.  The  facts  can  hardly  be  said  to  be  in  any  respect  in  dispute. 
The  question  is.  what  is  the  meaning  of  this  deed  of  guarantee.'  In  the  judgment 
reported  to  have  been  given  by  Chief  Justice.  La  Fontane.  he  says.  "  L<i  question  de 
'  tin  rautiunnement  est  line  question  qui  doit  tire  decidee  par  le  droit  Frangait 
exclu*  ■  "  1  !   Lower  Can.  Jur.  276).     In  the  early  part  of  the  argument,  we 

asked,  whether  it  was  contended  that  there  was  any  difference  between  the  French 
law  1  -      ibject  and  the  English  law  ;  but  it  was  answered  that  there  was  not  : 

and.  indeed,  it  was  pretty  certain  that  there  could  not  be  :  therefore,  the  ques 
what  is  the  meaning  of  this  deed,  will  be  the  same  whether  it  is  to  be  decided  by 
French  law  or  by  English  law. 

X"W.  the  majority  of  the  Judges  in  the  Court  below  have  considered  that  the 
of  this  deed  of  guarantee,  though  general   in   its  operative  terms,   is  to  be 
limited  by  the  recital  which  controls,  in  their  opinion,  that    generality:    and  the 
question  is.  whether  that  is  [200]  the  right  view  of  the  case  or  not.      But.  with  all 
deference  to  the  majority  of  the  learned  Judges,  who  decided  in  favour  of  the  Re- 
lents, and  after  having  given  the  fullest  attention  to  their  reasons,  which  are 
very  ably  and  briefly  put  forth  in  the  report  we  have  been  furnished  with,  we  have 
onclusion  that  that  is  an  erroneous  view  of  the  effect  of  this  deed. 
We  think  that,  whatever  limited  motive  there  might  be.  the  way  that  limited 
motive  was  to  lie  accomplished,  was  by  a  general  engagement.     It  often  ha| 
that   an  engagement   is  given  more  extensive  than  is  absolutely  necessary  for  the 
limited  object  for  which  it  is  required  :  but  it  does  not  follow  therefrom  that  the 
a    gement  is  necessarily  to  be  cut  dow-u. 
In  this  case  we  think,  attending  to  the  language  of  the  deed,  that  what  is  stated 
in  the  recital  is  merely  stated  as  the  motive,  not  as  anything  which  is  to  control 
what  is  afterwards  done  in  the  operative  part  of  the  instrument,  so  that  the  limited 
object  stated  cannot  cut  down  the  effect  of  the  guarantee  itself. 

But,  going  much  beyond  that,  and  even  supposing  it  had  been  said  in  this  deed 
that  the  guarantee  was  to  Vie  a  guarantee  solely  for  the  objects  "'  hereinbefore  re- 
cited." still  we  should  have  felt   it  very  difficult  to  say  that   the  motive  or  object 
stated  was  not  a  motive  which  included  the  object  for  which  this  money  was.  in  fact, 
advanced.     The  motive  stated,  was  to  enable  Maurice  Cuvillier  to  carry  on  trade  and 
lerce  at  Montreal  and  elsewhere,  if  he  should  think  tit. 
For  what  purpose,  then,  was  the  money,  from  time  to  time,  advanced!     It 
advanced  for  the  purpose  of  enabling  Maurice  Cuvillier  to  carry  on  the  trade  which 
he  was  then  carrying  on  in  partnership  with  [201]  the  two  firms  of  Cuvillier  and 
ad  Henry  Bull  and  Co.     Probably  Maurice  Cuvillier  did  not  distinctly  under- 
stand at   his  father's  death   "hat   his  commercial   relations   were.      He  had   been  in 
partnership  with  his  father  and  brother;  the  father  had  died,  and  the  brother  was 
'.  with  whom  alone,  after  his  father's  death,  he  carried  on  business,  until  he 
aitei  •  'her  partner. 

What  was  there  in  the  deed  which  was  to  confine  the  trading  of  Maurice  Cuvillier, 
which  it  was  v.  icourage,  to  the  object  of  carrying  on  trade  as  a  sole  trader! 

lal  their  Lordships  over.     Tl  -  -    u  which  there  is  a  guar. 

with  a  firm,  and  that  guarantee        •  ted  or  annihilated  by  the  firm  after- 

wards becoming  a  different  firm,  have  no  bearing  upon   tl  -         The  question 

is,  not  whet    ■      M. ■•:....    Cuvillier  carried  on  1  me.  or  with  others :  but 

whether  he  carried  on  trade  and  commerce,  and  if  he  did  carry  on  trade  and  com- 
.  whether  tht  -  for  that  purpose,  even  if  that  were  necessarv  or  material 
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sufficiently  answer  the  object  of  the  deed  of  guarantee,  whether  he 
carried  on  trade  alone  or  in  partnership. 

ri  ground,  that  the  whole  q  iction  of  the 

•  1  that  th  -    in  the  recital  wh  if  'lie 

a  the  advances  actually  made  by  the 
•.hiiik  the  judgment  ought  to  have  been  for  Plaintiff 

.  and.  consequently,  that  the  judgment  of  the  < 

■  la  must  be  reversed,  with  costs,  and  that  judgment  will  be  for  the  Plaintiff 
_ly. 

-    Dig    •       COLONY,   II.   Parti  I         otbs,    1.   British   North    , 

PRINCIPAL  AND  SURETY,  B.  Disi  habgbof  Surety.  6.  I  rtner- 

L.T.  159.     -  nbettv.  It  ■'  12  L.T. 

"      L.R.  5  C.P.  595.] 


[202]  JOHN  STANTON  WILLIAMS  and  Others.— Appellants;  JOHN  PITT  GITCH 

and  Others.— E espondenis*   [Feb.    18.   1861]. 

The  "  Chancellor." 

Collision  in  the  Atlantic  Ocean  between  a  British  and 

Held,  that  the  Merchant  Shipping  Act,  17th  and  18th  Vict,  c.  104,  did  not 
apply,  and  that  the  case  was  troverned  by  the  rule  of  the  sea. 

Bv  this  rule,  when  two  vessels  are  approaching  each  other,  nearly  on  the  same 
course,  and  both  have  the  wind  free,  each  vessel  is  bound  to  port  her  helm 
and  run  to  starboard  of  the  other:  but  when  one  vest  -e-hauled,  the 

running  ship  (the  vessel  that  has  the  wind  free)  is  bound  to  make  way  for 
the  close-hauled  ship. 

This  cause  was  instituted  by  the  owners,  master,  and  crew  of  the  British  barque 
tian   against  the  American  ship  Clmncellor,  to  recover  compensation  for  the 

ained  by  them  from  a  collision  which  had  occurred  between  those  v< 

about  9  p.m.  of  the  5th  of  September,  1860,  in  the  middle  of  the  Alantic  Ocean.     The 
effect  of  the  collision  was  that  the  Egyptian  foundered. 

The  facts  of  the  case  appear  from  the  judgment  of  their  Lordships. 
The  appeal  was  argued  by  Dr.  Deane.  Q.C..  and  Mr.  V.  Lushington,  for  the 
Appellants,   and'The  Admiralty  Advocate  (Dr.   Phillimore.   Q.C.),   and  Mr.   E.   C. 
for  the  Respondents. 
The  national  character  of  the  Chancellor  being  [203]  American,  it  was  agreed 
that  the  conduct  of  both  vessels  was  to  lie  governed  by  the  Maritime  law  of  nati 
and  not  bv  anv  British  Legislative  enactment. 

the  part  of  the  C  it  was  submitted,  that  the  light  of  the  Egyptian 

r  white  or  green,  but  not  red)  was  first  seen  at  the  distance  of  from  a  quarter 

to  half  a  mile,  and  about  two  points  and  a  half  on  the  (  starboard  bow  : 

and  that  the  light  was  immediately  reported.     That  at  that  moment,  the  Chancellor 

the  wind  that  her  sails  were  shaking :  and  in  order  to  keep  her  in 

vnniand.  the  Captain  at  once  ordered  the  man  at  the  helm  to  keep  the  ship 

more  full.     That  the  helm  was  accordingly  starboarded  a  little,  and  the  ship  fell  off 

about  half  a  point.    That  excepting  this,  no  alteration  was  made  in  the  ship's  course. 

and  th  as  it  was  alleged,  in  obedience  to  Maritime  law.  was  kept  steadily 

on  her  course,  close-hauled  to  the  wind.     That  after  the  Chancellor  had  been  kept  on 

her  <         -  ie  four  or  five  minutes,  the  Egyptian's  red  light  was  seen  about  two 

points  forward  of  the  Chancellor's  beam,  and  at  the  same  time  the  Egyptian  herself 

-een  heading  risht  down  on  the  Chancellor,  and  at  a  distance  of  about  two 


*  Present: — The  Risrht  Hon.  Lord  Kingsdown.  the  Master  of  the  Rolls  (the  Ri;:ht 
John  Romillyi.  the  Right  Hon.  Sir  Edward  Ryan,  and  the  Right  Hon.  Sir 
John  Tavlor  Coleridg 
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hundred  yards.     That  a  collision  between  the  two  vessels  had  at  this  time  become 
inevitable,  but   in  order  to  avert   as  much  a~  -     .-.-  the  effects  thereof,  and  to 

d  the  impending  blow,  the  helm  of  the  Chancellor  was  then,  and  not  until  then, 
put  hard  to  starboard,  but  that,  notwithstanding,  the  two  vessels  came  in  contact. 
ptian  striking  the  Chancellor  a  glancing  [204]  blow  on  the  starboard  bo*. 
but  for  the  Chancellor's  helm  h         a         n  put  hard  a-starboard.  the  Eg 
must  have  struck  her  broad  on  the  Chancellor's  Warn.     On  the  part  of  the  Eg-. 
it  was  represented,  that  the  Chancellor*  lieht  (which  was  suspended  from  the 
sprit-cap.  and  the  only  light  exhibited  from  on  board  that  vess 

•ace  of  about  a  mile,  bearing  west-north-west,  which  would  be  right  a-head.  by 
reason  that  the  Egyptian's  course  was  then  west-north-west,  and  immediately  there- 
upon the  helm  of  the  Egyptian  was  put  hard  a-port. 

The  Dumfries  (10  M  -  P.C.  Cases.  461)  and  the  London  (11   M 

were  referred  to. 
Their  Lordships"  judgment  was  reserved  and  now  pronounced  by 

The    Master  of  the  Rolls  [Sir  John  Rot:  th  March.   1S61  >.— This  is  an 

appeal  from  the  decision  of  the  Court  of  Admiralty,  rinding  the  vess 
solely  to  blame  for  the  collision  which  occurred,  and  condemning  the  owners  in  the 
amount  of  damage  sustained. 

Except  as  "  position  of  the  vessels  at  the  time  of  the  collision,  the  facts, 

as  they  appear  on  the  evidence,  are  not  in  dispute,  although  there  is  some  eonr-  - 
to  the  inferences  to  be  drawn  from  them. 

The  collision  took  place  about  9  o'clock  in  the  evening  of  the  5th  of  September 
last  in  the  middle  of  the  Atlantic  Ocean.    The  Eg**    I  -    n  [205]  the  port 

heading  west-north-west.     The  wind  was  south,  or  if  anything,  a  little  to  the  east 
of  south.    The  Egyptian,  therefore,  had  the  wind  four  points  free.    The  Chat 

a  east-south-east,  was  on  the  starboard  tack,  and  was  hauled  as  c!  - 
the  wind  as  she  could  be. 

ems  that  the  lights  of  each  vessel  were  observed  by  the  persons  on  board 
the  other  at  about  the  same  time.  The  interval  which  elapsed  before  the 
struck  seems  to  have  been  about  five  minutes,  and  each  vessel  was  going  at  the  rate 
-  six  knots.  They  were,  therefore,  approaching  each  other  at  about  12 
knots  per  hour,  which  would  make  the  distance  of  the  vessels  from  each  other  about 
one  mile  when  the  lights  were  firs  ed. 

The  evidence  is  quite  clear  as  to  what  took  place  on  board  each  vessel  as  s 
the  lights  of  the  opp   -  --el  were  discovered.     On  board  the  Egyptian,  the 

ster  immediately  ordered  the  helm  to  be  put  hard  a-port,  and  this  w;is  continued 

until  the  collision  took  place.    On  board  the  Chancellor  no  material  alteration  took 

place  in  the  direction,  until  the  collision  was  unavoidable.     The  Master  desired  the 

helmsman  to  keep  her  full  and  by,  but  not  more  than  wa-  --   ry  to  keep  the 

1  under  proper  command. 

When  the  collision  was  imminent  and  unavoidable,  then,  and  not  till  th 
helm  of  the  '  -      it  hard  to  starboard:  but  this  was  only  to  ci 

the  shock  into  a   -"  _       stead  of  a  direct  blow,  and  thus  diminish  the 

of  the  collision.     There  is  no  question  as  to  -        where  the       ss    -  -  : 

other:  the  starboard-bow  of  -  port-bow  of  the  A  [206] 

tian.     It  is  .  therefore,  that   when  the  collision  took  place,  the  vessels  must 

have  been  approaching  at  an  angle  more  or  less  acute.     Had  they  been 
opposite  directions,  the  port-bows  of  both  vessels,  or  the  starboard-bows  of  loth, 
must  have  been  struck.    Had  they  been  bearing  down  on  each  other  at  right  a^^H 
the  stem  of  one  would  have  struck  the  side  of  the  other.     The  evidence  d 
the  position  of  the  heads  of  the  vessel  at  the  time  of  the  collision.     The  witness, 
1.  who  says  he  was  looking  at  the  compass  on  board  the  E 
he  collision,  says  positively  that  she  headed  north-west  at  the  time  si 
struck. 

The  man  at  the  wheel  of  the  Chan  -         says  that  the 

headed  east-north-east  at  the  moment  of  the  collision.    If  these  accounts  were  both 
cor;  lid  be  10  points  between  the  heading  of  the  vessels 

which  would  exceed  a  Uy  irreconeileable  with  the  fact  that 
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tfae  porl  bow  of  the  one  struck  tl  ther.     There  must  ' 

.  therefore,  on  one  side  or  the  other  in  tl  We  think  that  the  error 

the  side-  of  the  w  >r  the  Egyptian. 

We  are  informed,  tliat  a  vessel  proceeding  at  the  rate  of  six  k 
north-west,  on  her  helm  being  put  and  kept  hard  a-port,  would  in  I 
of  rive  minutes  pay-off  much  more  than  two  points.     The  Egy\  I 

that  i-.  was  g  round,  by  the  effect  of  her  helm  being  kept  hard  a-port  ; 

and  we  are  informed  that  it  is  impossible  that  Fitzgerald  can  be  right  when  hi 
that  the  vessel,  which  had  had  her  helm  kept  hard  r  rive  mil  i  was 

a  at  sis  [207]  knots  an  hour,  should  only  have  got  about  and  a  half  off 

her  course,  which  is  the  evidence  on  behalf  of  the  Egyptian. 

-  another  additional  circumstance  strongly  corroborative  of  the  infer* 
that   the   Egyptian   must    have   gone   far   further   round  than   two  or  three   ; 

place.    The  Master.  Ad  3   on  after  we  were  struck 

mv  mizen-boom  jibbed  over."  Now,  as  the  vessel  sank  rapidly  after  the  collision, 
and  the  crew  began  leaving  her  immediately,  this  circumstance  must  have  been 
observed  immediately  after  the  collision.  The  cause  of  the  mizen-boom  jibbing  over 
is.  that  the  wind  struck  the  sail  on  the  op]  starboard  side:  and  as  the  wind 

was  then  south,  the  head  of  the  Egyptian  must  have  been  pointed  something  to  the 
if  north  before  this  could  have  occurred.    We  consider  it.  therefore,  clear  that 
the  Egyptian  must  have  gone  many  points  round  before  the  collision  took  place. 

The  question  in  this  state  of  things  is,  which  of  the  two  vessels  was  to  blame! 
This  is  not  a  ease  in  which  the  Statute.  17th  and  18th  Vict.,  c.  104.  has  any  applica- 
.  being  an  American  vessel,  is  not  bound  by  our  law.     The 
rule  of  the  sea  is  that  which  must  govern  the  present  case.     We  apprehend  the  rule 
.  that  when  two  vessels' are  approaching  each  other  nearly  on  the  same  course. 
and  both  have  the  wind  free,  each  vessel  is  bound  to  port  her  helm  and  rui    to  -tar- 
board  of  the  other  :  but  when  one  vessel  is  close-hauled,  the  running  ship,  that  is. 
the  ship  which  has  the  wind  free,  is  bound  to  make  way  for  the  close-hauled  ship. 
Here  the  Egyptian  had  [208]  the  wind  four  points  free  :  she  was  bound,  therefore, 
to  make  way  for  the  other.    She  was  able  to  make  her  own  election  whether  she  would 
pt  to  pass  to  windward  or  to  leeward  of  the  opposite  -  ght  have 

■arded  her  helm,  and  gone  four  points  nearer  to  the  wind.     The  Chancellor 
mable  to  do  this,  for  she  was  going  as  close  to  the  wind  as  she  could. 
The  facts  already  stated  connected  with  the  steerage  of  the  vessels,   and  the 
manner  of  the  collision,  and  their  situation  at  the  time,  convince  us  that  the  Egyptian 
some  little  to  windward  of  the  Chancellor,  when  the  litrhts  were  r  red. 

is  confirmed  by  the  evidence  of  the  witnesses  on  board  the  Chancellor.     All 
it  that  a  white  or  bright  liLrht.  not  a  red  one.  was  I         •         from 
two  to  two  and  a  half  points  on  the  starboard  or  weather  bow  :  that   it  did  not 
remain  in  sight,  but  was  lost  sight  of.  and  that  immediately  after  a  red  light  was 
seen  :  as  soon  as  it  was  seen,  they  all  fix  its  position  as  a  •  upon  the 

beam,  that  is.  we  are  informed,  nearly  abreast  of  the  w.     It  was  at  this 

time,  and  not  till  then.  that,  seeing  the  Egyptian  bearing  down  upon  the  Chancellor. 
the  Master  of  the  Chancellor  gave  the  order  "  hard  a-starboard,"  which  was.  as  we 
are  informed,  and  as  appears  from  the  evidence,  the  proper  order,  having  regard  to 
the  then  inevitable  collision,  in  order  to  protect  his  ship  as  much  as  possible  from 
fleet  of  the  blow. 
We  think  that  the  Captain  of  the  Egyptian  acted  inconsiderately  by  ordering 
the  helm  to  be  put  hard  a-port  immediately  on  hearing  that  a  light  appeared  a-head. 
without  observing  how  the  position  [209]  of  the  lieht  miirht  vary,  and  without 
reflecting  on  the  situation  in  which  the  opposite  vessel  must  necessarilv  have  been. 
had  she  been  coming  end-on  against  the  Egyptian. 

Bearing  in  mind  that  the  Egyptian  was  the  free  vessel,  and  that  it  was  her  durv 
to  give  way  to  the  other,  we  think  that  a  careful  observation  should  have  been  made 
to  ascertain  which  of  the  Two  vessels  lay  to  windward  of  the  other,  or  whether 
they  were  coming  end-on  against  each  other.  We  think  that  a  little  observation  on 
board  the  Egyptian  would  have  ascertained  the  fact  of  her  being  to  windward  of 
.  and  that  the  two  vessels  were  approaching  on  parallel  lines  and  not 
meeting  end-on.     And  we  also  think,  that  a  linle  reflecTion  would  have  shown  The 

- 
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r  of  the  Egyptian  _  ~ard.  he  could  have  rendered  any 

collision  with  the  opp-     a       ••  ssible. 

In  a:-  this  case         ths  -.■.  their  Lordships  are  of  opinion,  that 

the  CkanceBo  I  •  blame  for  the  collision,  for  the  evidence  is  dear  that  she 

-    mable  to  port  her  hehx  lifting  -    ils,  and  thai  a  -     -  '  :ated.  she 

did  what  do.  namely,  she  kept  on  her  cour-      -       -—hauled  as  she 

could  until  the  collision  was  inevitable. 

Lordships  think,  therefore,  that  the  appeal  of  the  Chancellor  ought  to  be 
allowed,  and  they  will  humbly  report  to  Her  Majesty  that  the  decree  of  the  Court  of 

-    ..  and  that  the  I  i  be  ordered  to  pay  the 

of  the  prw  2  ■     oth  here  and  in  the  Court  below. 

"Me^s'  Dig  SHIPPING;  A.  XX.  C01  -  .'.  Foreign  ships — F 

11. 7  "  "  Art.  17.     S.C.  4  L.T.  627.     As 

.  imiraltv  Jurisdiction  of  Privv  C  sec  note  to  Si 

I  >o.  P.C.       i 


[210]  OX  APrEAL  FRuM  THE  HIGH  COURT  OF  ADMIRALTY  OF  EXGLAXD. 

-EPH    BLAXD.— AP1>eUant:    RICHARD    DOUGLAS    ROSS.— Respondent 
'Dec.  12.  13.  I860]. 

T;:e  "  J; 

Exposition  of  the  principles  of  law  in  cases  of  damage,  where  the  Master  of  a 
--el  hires  a  steam-tug  to  tow  her  to  a  certain  destination,  and  the  towed 
ship  runs  into  the 
When   such  a  c-  -   made,    it   in  law   implies   an        .     _  .at   each 

pa:-  -  ting    it  '■  that  pr 

.1    and    u     s  used    on    board    both  _ 

and    that    :.  gleet    or  m  ■  s  ill    creau 

necess  any  risk  which  might  be  incidental 

ice   undertake-..      If.    in   the  con:  •  -iance   of  the 

contrae-  appens  to  the  one,  without  any  default 

011  "  -  ....  ;  jh  accidt 

:.t  to  which  each  party  was 
Bn:  r  hand,  if  the  wrongful  act  -  y  damage 

_ :  ...  the  party  eom- 

mi'     _  if  the  other  party  has  not  by  any  misconduct  or  unskilfulness 

on  his  part  contributed  to  the  accident  [14  Moo.  P.C.  i 
A  steaiij-rui:  entered  into  an  engag  -•         By  the  miscondu 

and  crew  of  the  vess  i   w.  who  acted  contrary  to  the  d 

don  occurred  whereby  tli. 
Held. 

-    entitled  to   recover   for   dai 

f  the  M   • 
I  tract  of  towaj 

to  i!-  2  P.C.  233 

ge,  the  prii    iples  laid  d> 
Pr  "       :id  other       -  -         that  class,  do 

not  apt.  2301 

.lUtical         •  -  '.  by  an  appeal 

from  the  Adniir     ty   «      .  -  Uision,   this   Court   will 

not  reverse  the  decree  appealed  from,  unless 

•rtain  doubts 
finding  of  the  Admiralty  Gun  "14  Moo.  P.C    - 

■in  the  c  Judicial  Committea 

im  the  Admiralty  Court,  erplained. 
iuse  of  damage,  civil  and  maritime,  promoted  by  the  owner  of 
• 
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the  steam-tug  Secret,  against  the  Julia,  and  also  against  the  Appellant,  [211]  the 
owner  of  thai   ship,  to  recover  compensation   for  the  damagi      resulting  from  the 

'  having  been  twice  run   into  by  the  Julia,  on  the  2nd  of   November,    1859. 
The  collision  oct  urred  off  Folkestone,  whilst  the  JuUa  was  in  ton  of  the  Secret,  and 

arge  of  a  duly  licensed  Cinqui    Porl  1'ilot.     The  JuUa  wi  el  of  177  tons, 

!   the    s"  ret   a   powerful   steam  tug. 
The  libel   pleaded,  thai    a1    aboul    3    p.m    of  the   2nd   of   November,    L859,   the 

Secret  being  then  off  Romney,  was  steamed  towards  the  Julia,  and  thai   J is,  the 

Master  of  the  Secret,  hailed  her.  and  offered  the  aervices  of  the  Secret  to  take  the 
Julia  in  tow.  That  the  wind  being  then  aboul  west-by-north,  and,  therefore, 
favourable,   the   services   of   the   Secret   were   not    then    accepted;    whereu] the 

(  followed  the  Julia  in  search  of  employment  up  to  Folkestone.     Thai  Jones 
there  boarded  the  Julia,  and  an  agreement   was  thereupon  made  thai   The    ~ 
should  take  the  Julia   in  tow  when   wanted,  and  tow   her  up  to   London.     That  at 
5  p.m.,  the  two  vessels  were  rather  to  the  eastward  of  Folkestone,  and  thi   coloured 
and  mast  head  lights  of  the  Secret  were  burning  brightly,  and  as  the   wind   "as 

from  about  west  north  west  and  very  light,  it  was  agreed  by  Jones  and  Atkins  (the 
Pilot  in  charge  of  the  Julia,)  that  the  Julia  should  then  be  taken  in  tow.  That 
thereupon  the  mainsail  as  also  the  royals  and  mi/en  topgallant  sail  of  the  Julia 
were  stowed,  and  in  furtherance  of  the  agreement  afterwards  pleaded,  a  rope 
wherewith  to  tow  the  Julia  was  selected  by  Miller,  the  Master  of  the  Julia;  and  that 
notwithstanding  the  rope  was  objected  to  as  well  liy  .Tones  as  by  Atkins,  as 
being  insufficient  for  [212]  the  purpose  intended,  one  end  thereof  was.  by  the 
direction  of  Miller,  made  fast  on  hoard  the  Julia,  and  the  other  end  thereof  was, 
upon  the-  Secret  being  brought  alongside  the  Julia,  taken  by  Jones  on  hoard  the 
Secret,  and  then'  made  fast.  That  the  Secret  thereupon  went  ahead  with  the 
Julia  in  tow,  both  vessels  at  the  time  heading  about  east-north-east  ;  but  after  the 
Julia  had  been  a  short  time  in  tow  of  the  Secret,  the  tow  rope  broke.  That  an- 
other rope  was  thereupon  got  ready  on  board  the  Julia,  and  the  Secret  having 
steamed  up  to  the  starboard  bow  of  the  Julia,  in  compliance  with  bailings  to  that 
effect  from  on  board  the  Julia,  a  line  was  twice  thrown  from  the  Secret  to  the  Julm. 
but  without  reaching  the  Julia  in  consequence  of  the  distance  between  the  two 
vessels,  in  order  to  maintain  which,  whilst  the  tow-rope  was  being  passed  and 
secured,  the  Secret  was.  by  the  directions  of  Jones,  kept  under  her  port  helm,  and 
the  Julia  was.  by  the  directions  of  Atkins,  kept  under  her  starboard  helm.  That 
the  line  was  thereupon  thrown  a  third  time  to  and  then  caught  by  those  on  board 
the  Julia,  and  the  tow-rope  which  had  been  got  ready  on  board  the  Julia,  was 
thereby  hauled  on  board  the  Secret  and  there  made  fast;  the  other  end  having 
been  previously-secured  on  board  the  Julia.  That  both  vessels  were  at  this  time 
i  two  miles  from  the  shore,  a  little  above  Dover  Castle.  That  the  wind  was 
blowing  strong  and  in  gusts,  and  flying  about  from  about  west-by-north  to  west- 
south  west,  and  the  weather  was  rather  thick  with  small  rain.  That  the  Julia  was 
at  such  time  heading  about  east-by-north,  and  the  Secret  was  heading  a  little  more 
easterly,  and  on  [213]  the  starboard  bow  of  the  Julia,.  That  the  tow-rope  having 
been  so  secured,  the  engines  of  the  Secret  were  set  on  ahead,  and  the  helm  of  the 
Secret  was  by  the  directions  of  Jones  put  hard-a-port,  so  as  to  keep  her  well  on  the 
starboard  bow  of  the  Julia,  and  at  a  safe  and  sufficient  distance  therefrom.  That 
when  the  Secret  had  got  to  about  her  own  length  and  a  half  from  the  jibboom  of  the 
Julia,  being  then  a  little  to  leeward  of  the  Julm  and  on  he)  starboard  bow.  t lie 
Julia  began  to  gain  on  the  Secret,  and  the  wind  was  on  the  Julia's  port  quarter, 
whereupon  Jones  hailed  those  on  board  the  Julia  to  starboard  their  helm,  and  all 
possible  steam-power  was  put  on  the  Secret's  engines.  That  the  helm  of  the  Julia 
was,  by  the  directions  of  Atkins,  ordered  to  be  put  a-starboard;  that  the  Julia  was 
still  gaining  on  the  Secret,  when  the  helm  id'  the  Julm  was,  by  the  directions  of 
Miller,  put  hard-a-port.  the  effect  whereof  was.  that  the  bow  of  the 
Julia  came  to  leeward  and  the  Julia  with  her  starboard  bow  came  into 
collision  with  the  port  sponson  of  the  Secret  abaft  her  paddle-box,  carried  away 
the  port  shrouds  of  the  Secret,  and  swept  the  funnels  and  boat  overboard,  and 
canted  the  Secret  across  her  bows,  besides  doing  other  considerable  damage.  That 
whilst  the  two  vessels  were  in  contact,  Jones  and  the  others  of  the  crew  of  the 
Secret,  got   on  board  the  Julia;  and  as  the  Secret  was  shortly  afterwards  sliding 
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past  the  port-side  of  the  Julia.  Jones  and  the  engineer  jumped  on  board  their  own 
I  :  and  that  Jones  immediately  thereupon  cast  the  tow-rope  off  the  towing- 
hook.  and  thereby  disengaged  the  two  vessels.  That  [214]  Jones  on  so  returnii 
the  Secret,  as  pleaded  in  the  next  preceding  article,  discovered  that  the  steam  had 
all  escaped  and  that  one  of  the  safety  valves  was  damaged,  but  as  she  was 
making  any  water,  ;  -  .vent  forward,  secured  the  mast  and  got  a  light  up. 
That  at  this  time  the  Secret  was  heading  about  south-south-east,  and  the  South 
Sand  Head  Light  was  bearing  about  east-by-south,  but  it  was  too  dark  to  define 
the  then  distance  between  the  two  vessels.  That  Jones  again  coming  aft,  he  saw 
that  the  Julia  was  coming  down  upon  the   v  stern  on.  and  with  her  sails  aback, 

whereupon  he  shouted  to  those  on  board  the  Julia  to  fill  their  main  yard,  but  no 
attention  was  paid  thereto,  and  the  Julia  again  came  into  collision  with  the  > 
and  with  her  stern  struck  the  Secret  on  her  port  quarter,  carried  away  all  the 
stanchions  and  two  rails,  and  knocked  down  the  port  side  house,  and  then  again 
struck  her  on  the  quarter,  breaking  the  covering  board,  besides  doing  very  con- 
siderable damage  to  the  hull  of  the  vessel.  That  the  two  vessels  soon  got  clear  of 
each  other,  and  after  a  very  great  and  unnecessary  delay  on  the  part  of  those  on 
board  the  Julia,  as  well  prior  to  the  Julia  so  again  coming  into  collision  with  the 
-  subsequent  thereto,  a  boat  was  got  out.  wherein  the  remainder  of  the 
crew  of  the  Secret  returned  to  their  vessel,  bringing  with  them  blue  lights,  and  with 
directions  to  burn  one  of  them  if  the  Secret  was  not  in  a  sinking  state  :  and  ac- 
cordingly in  about  a  quarter  of  an  hour  one  of  the  blue  lights  was.  by  the  direction 
of  Jones,  lighted.  That  the  head  of  the  Secret  was  thereupon,  by  means  of  the 
Julu.  canned  by  one  of  the  crew  of  the  Julia  [215]  and  three  of  ti      ! 

crew),  towed  round  to  the  westward,  and  having,  after  some  time,  got  the  port  engine 
to  work,  the  Secret  was  with  difficulty  brought  to  Deal,  where,  at  about  10.30  p.m.. 
she  was  brought  up.  That  the  two  collisions,  and  the  losses  and  damages  consequent 
thereon,  were  occasioned  solely  by  those  on  board  the  Jui/a.  That  the  first  of  the 
collisions  was  occasioned  solely  by  those  on  board  the  Julia,  in  improperly  pi 
her  helm  instead  of  keeping  it  to  starboard  :  and  that  the  second  of  the  collisions 
was  occasioned  solely  by  those  on  board  the  Julia,  improperly  keeping  her  sails 
aback  instead  of  filling  her  main  yard,  and  that  neither  of  the  collisii 
any  degree  occasioned  by  those  on  board  the  Secret,  who  did  all  that  they  could  and 
ought  to  have  done  to  prevent  each  of  the  collisions. 

The  allegation  brought  in  on  behalf  of  the  owner  of  the  Julia  pleaded,  that  the 
vessel  Julia,  navigated  by  a  crew  of  twenty-three  hands,  sailed  from  China,  with  a 
cargo  of  tea.  lxmnd  to  London.  That  in  prosecution  of  the  voyage,  the  Julia  arrived 
off  1'  s  ■-.  where  she  was  boarded  by  Atkins,  a  duly  licensed  Pilot,  who  then  and 
there  took  charge  of  the  ship.  That  about  the  time  the  Pilot  boarded  the  Julia,  the 
_  -  et  came  alongside  and  offered  her  services  to  tow  the  ship;  and 
ultimately  at  the  pressing  request  of  the  M.  -  of  the  tug.  an  arrangement  was 
made  with  the  tug  to  tow  the  Juh'a:  and  about  5  p.m..  when  off  Folkestone,  the 
Julia  was  taken  in  tow  by  the  tug.  by  the  orders  or  with  the  sanction  of  the  Pilot. 
That  it  was  suggested  at  first  by  the  Master  of  the  tug  and  the  Pilot  that  the  tow- 
rope  was  not  sufficiently  [216]  strong;  but  such  objections  were  waived  on  its 
represented  by  the  Master  of  the  Julia  that  lie  believed  the  rope  ough, 

as  it  had  been  used  to  tow  the  ship  before,  and  the  rope  was  then  made  fast  to  the 
tug,  with  the  approval  and  consent  of  the  Pilot.      That  when  so  taken  in  tow,  three 
lis  and  a  jib  or  spanker  were  the  only  sails  set  on  the  Julia,  being  just  sufficient 
rage-*  ay  when  not  under  ton-.     That  after  the  Julia  had  been  in  t 
the   Secret   for   a    short    time,   the   tow-rope   snapped,    in   consequence   of 
suddenly  drawn  taut,  during  a  momentary  lull  in  the  wind,  which  was  then  blowing 
aft  from  about  west-by-south,  ii    °    -  -       That  the  Secret  thereupon  dropped 
of  the  Julia  and  hauled  in  the  broken  rope,  whilst  the  Julia's  crew   got  up  another 
rope  from  the  t  i  That  when  the  second  was  ready,  the  s-.  'et  came  up  on 

the  starboard  side,  and  a  line  was  thrown  from  the  tug.  which  fell  short  tw: 
oftener.  but  was  at  length  caught  and  made  fast  to  the  rope  of  the  Julia,  when  the 
crew  of  the  tug  forthwith  commenced  hauling  it  on  board  :  but  before  it  had  been 
drawn  taut  a  sudden  .rust  or  squall  increased  the  speed  of  the  Ju'i'i.  and  tl 
Sen-  ie  mismanagement  of  those  in  charge  of  her.  irot  with  her  port 

athwart  the  hows  of  the  Julia.     That  the  helm  of  the  Julia  was  thereupon  starboarded 
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■  order  of  the  Pilot,  who  was  thru  on  the  poop,  and  bo  kept,  and  cover  pul  hard-a- 
lort,  as  alleged  in  the  libel,  but  that  nothing  •  ff<  ild  be  done  by  :  oard 

lie  Julia  to  avert  the  collision,  and  the  Julia'*  starboard  bo*  came  against  the  port 
iiiarter  of  the  tug.  That  the  stock  [217]  of  the  Julia'i  starboard  anchor  was  broken 
,y  the  collision,  i  bich  caused  the  anchor  to  fall  overboard,  forty-five  fathoms  of  chain 
■mining  out  with  it,  which  brought  the  Julia  up.  That  the  two  vessels  quickly 
lecame  disengaged,  and  the  head  of  the  Julm  came  under  the  influence  of  her 
tar  boa  id  helm,  and  by  reason  of  the  anchor  being  down  as  aforesaid  round 

.i  the  northward,  and  her  sails  came  aback,  in  which  position  she  drifted  towards 
lie  tug,  which  had  slipped  round  her  port  side  and  got  astern  of  her,  and  in 
mother  minute  the  Julia,  with  her  port-quarter,  drifted  against  the  tug.  Thai  at 
his  time  the  crew  of  the  J  all",  all  of  whom  had  been  on  deck  from  the  time  the  Pilot 
ame  on  board,  were  engaged  in  getting  the  boat  out,  in  obedience  to  an  order  of  the 
41ot,  whose  first  care  was  to  save  the  lives  of  those  on  hoard  the  tug,  then  supposed 
iy  him  to  he  in  a  sinking  state,  and  the  boat  was  lowered  as  quickly  as  possible,  and 

of  the  Secret's  crew,  who  had  got  on  board  the  Julia  the  first  moment  of  the 
ollision,  were  taken  hack  in  it  to  their  vessel.  That  by  virtue  of  the  provisions 
it  "The  Merchant  Shipping  Act,  1854,"  it  was  compulsory  on  the  Julia  to  employ 
i  qualified  Pilot  from  Dumbness  to  (iravesend.  That  Atkins  was  a  duly  qualified 
md  licensed  Pilot,  and  as  such  Pilot  was  then  entitled,  by  virtue  of  the  provisions 
.f  the  Act,  to  take  charge  of  vessels  in  the  place  where  the  collision  occurred.  That 
roin  the  time  when  the  Pilot  boarded  the  ship  Julia,  until  after  the  collision  with 
he  steain-tug  Secret  thereinbefore-mentioned,  the  ship  Julm  was  in  sole  charge  of 
he  Pilot,  and  was  navigated  solely  under  his  directions.  That  during  such  time, 
he  whole  of  [218]  the  Pilot's  orders  were  promptly  and  implicitly  obeyed  by  the 
faster  and  crew  of  the  ship,  and  that  whilst  the  Pilot  was  so  in  charge  of  the  ship, 
.nd  whilst  the  Master  and  crew  of  the  ship  were  so  promptly  and  implicitly  obeying 
ad  carrying  out  the  Pilot's  orders  and  directions,  as  to  the  navigation  of  the  ship, 
he  collisions  occurred.  That  it  was  untruly  pleaded  in  the  libel,  that  both  the 
ollisions  were  occasioned  solely  by  those  on  board  the  Julia,  that  the  first  was 
iccasioned  solely  by  their  improperly  porting  their  helm,  instead  of  keeping  it  to 
tarboard.  and  the  second  was  occasioned  solely  by  their  improperly  keeping  their 
ails  aback,  instead  of  filling  her  main  yard  ;  on  the  contrary,  neither  of  the 
ollisions,  nor  the  loss  and  damage  consequent  thereon,  were  in  any  degree  attribu- 
able  to  the  Julia,  her  Master,  crew-,  or  Pilot,  or  any  person  on  board  her,  as  every- 
bing  that  could  lie  done  was  done  to  avoid  the  same.  That  the  blame  of  the  first 
ollision  was  attributable  solely  to  those  on  board  the  tug.  by  reason  of  her  having, 
mm  negligence,  or  otherwise,  got  athwart  the  bows  of  the  ship,  when  engaged  in 
owing  her,  and  that  the  second  collision   was  caused  by  and  consequent  upon  the 

ollision.  and  was  altogether  unavoidable  on  the  part  of  those  on  board  the 
ulia.  That  if  any  blame  whatever  attached  to  any  one  on  hoard  the  Julia,  which 
.as  denied,  the  same  was  attributable  to  the  Pilot  in  charge  of  the  ship,  who  alone 
ave  orders  and  directions  for  the  navigation  of  the  ship,  and  whose  orders  and 
irections  in  respect  thereto  were  promptly  and  implicitly  obeyed  and  carried  out. 

A  responsive  allegation  was  brought  in  on  behalf  of  the  owner  of  the  Secret, 
Inch  pleaded  that  [219]  the  objections  to  the  tow-rope  first  used  in  towing  the 
ulia  were  not  waived  by  the  Master  of  the  Secret,  and  the  tow-rope  did  not  snap 
n  consequence  of  its  having  been  suddenly  drawn  taut  :  that  the  Secret  did  not.  by 
ay  mismanagement  of  those  in  charge  of  her.  get  with  her  port-side  athwart  the 
ows  of  the  J u> in  ;  that  the  helm  of  the  J 'ulia  was  not  kept  a-starboard  previous  to 
nd  up  to  the  time  when  the  two  vessels  came  in  collision  :  and  that  the  Julia's  boat 
as  not  lowered  as  quickly  as  possible.  That  during  the  time  that  the  Julia  was  in 
harge  of  Atkins,  as  Pilot,  the  whole  of  his  orders  were  not  promptly  and  implicitly 
beyed  by  the  Master  and  crew  of  the  Julia;  and  that  the  collisions  were  occasioned 
y  reason  of  their  not  having  obeyed  and  carried  out  the  orders  and  directions 
f  the  Pilot,  as  to  th  navigation  of  the  ship.  That  those  on  boaid  tin  Secret  did 
ot  1 1\-  any  negligence  get  athwart  the  lxiws  of  the  J  ulia,  when  engaged  in  towing  her. 
'hat  the  second  collision  between  the  Julia  and  Secret  was  not  caused  by  or 
onsequent  on  the  first  collision  between  the  two  vessels  ;  and  that  the  second  collision 
as  not  unavoidable  on  the  part  of  those  on  board  the  Julia.     That  Atkins  did  not 
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alone  give  orders  and  directions  for  the  navigation  of  the  ship,  and  that  his  order? 
and  directions  in  respect  thereto,  were  not  promptly  and  implicitly  obeyed  or 
carried  out  by  those  on  board  the  Julia. 

The  cause  came  on  for  hearing  in  the  Court  of  Admiralty  on  the  27th  of  July. 
1860,  before  the  Right  Hen.  Dr.  Lushington,  assisted  by  Trinity  Masters,  when 
evidence  was  taken  on  both  sides:  the  nature  of  which  appears  in  the  judgment. 

[220]  The  learned  Judge  summed  up  as  follows  :  — 

In  this  case  the  vessel  proceeded  against  is  of  large  dimensions,  and  was  manned 
bv  twenty-three  hands  :  but  upon  the  present  occasion  there  have  been  produced  from 
her  entire  crew  only  the  carpenter  and  a  seaman  :  neither  the  Master,  nor  any  one 
of  the  officers,  nor  the  man  at  the  wheel,  have  been  brought  forward  as  wit: 
Now,  the  collision  took  place  on  the  2nd  of  November.  1S59  :  the  action  was  com- 
menced on  the  J?th  of  December  :  an  appearance  for  the  present  Defendant  was  made 
on  the  9th  of  December  :  and  the  only  excuse  for  the  non-production  of  these  most 
essential  witnesses  is.  that  Miller,  the  Master,  was  dead,  without  the  least  statement. 
moreover,  where  he  died,  or  when.  But  assuming  him  to  be  dead,  there  is  not  the 
slightest  excuse  whatever  for  the  non-production  of  one  of  the  officers,  or  the  man 
at  the  helm.  If  you  should,  therefore,  be  of  opinion  that  a  difficulty  arises  from  an 
insufficiencv  of  evidence  as  to  what  took  place  on  board  the  Julia,  it  is  to  be 
attributed  to  the  default  of  the  Defendant,  and  not  to  any  other  cause.  Having  made 
these  observations,  I  will  now  call  your  attention  to  a  point  of  some  importance: 
namely,  as  to  the  employment  of  the  tug,  and  on  whom  rests  the  responsibility  con- 
sequent thereupon.  It  appears  that  the  Master  of  the  Julia,  in  the  first  instance, 
declined  the  assistance  of  the  tug  :  but  afterwards  the  Pilot  on  board  engaged  her. 
It  is  said  there  was  great  pressure  on  the  part  of  the  Master  of  the  tug  :  and  I  dare 
sav  there  was.  for  it  was  his  occupation  to  tow  vessels :  but  I  take  it.  it  • 
pressure  that  the  Master  of  the  Julia  could  have  resisted  with  the  greatest  possible 
ease  if  he  had  been  so  inclined.  [221]  With  whom.  then,  rests  the  responsibility  of 
ging  the  tug.'  With  the  Master  or  the  Pilot?  I  apprehend,  in  all  ordinary 
circumstances,  with  the  Master.  I  am  speaking  of  the  ordinary  case  where  a  tu^ 
iployed  for  accelerating  speed,  and  for  completing  the  voyage  in  a  short  time 
for  the  benefit  of  the  owners:  and  I  apprehend,  although  there  may  be  a  Pilot  on 
board,  yet  that  the  discretion  lies  with  the  Master  for  employing  a  tug  for  that 
purpose.  It  may  be  different  in  cases  where  a  ship  is  in  distress,  and  it  is  a  critical 
question  whether  to  employ  a  tu^r  or  not.  Those  are  cases  in  which  the  Master  ought 
to  attend  to  the  Pilot's  voice  :  but  in  all  ordinary  ease*  where  a  tug  is  emi 
merelv  for  the  purpose  of  accelerating  speed  and  quickening  the  voyage,  the  Master 
is  responsible.  It  appears  that  a  rope  was  got  out.  that  objection  was  taken  to  the 
rope  in  the  first  instance  as  being  insufficient  to  hold  the  ship,  and  so  it  turned  out : 
but  that  is  a  matter  of  no  consequence,  because  it  was  not  the  cause  of  the  col.  - 
that  afterwards  ensued.  But  a  second  rope  was  then  taken  from  the  ship,  and  it  is 
exceed  intrlv  important  to  come  to  a  decision  who  was  responsible  for  that  act.  The 
Pilot  disclaims  it:  he  says  he  did  not  wish  the  ship  to  have  the  rope:  and  he  2 
further,  and  says,  that  he  waved  to  the  tug  not  to  take  the  rope.  Whether  thai 
wavi  .  -  -cen  or  not  we  have  no  satisfactory  evidence  in  the  slightest  di  2 
But  what  was  done  on  board  the  Julia.'  This  second  rope  was  sent  from  the 
to  the  tug  for  the  Julia  to  be  taken  in  tow.  If  that  was  an  improper  act.  w! 
responsible!  Why.  the  Master.  The  Pilot  expressed  an  opinion  to  the  Master  thai 
it  was  unsafe  to  take  the  Julia  in  tow  :  but  the  Master  [222]  said  he  thought  it  was 
not,  and  allowed  it  to  be  done.  Then,  who  is  responsible  for  that .'  Why,  the 
M  :-  I-    v  not  to  lie  supposed  that  those  on  l>oard  the  tug  were  responsible:  they 

were  following  their  vocation  :  and  I  have  no  hesitation  in  telling  you.  that  if  it  wa- 
a  matter  that  ■  m-_rht  not  to  have  been  dune,  the  Master  of  the  Julia  was  responsible. 
a.-  he  had  it  in  his  power  to  prevent  it.      Now.  the  Pilot  says  this  was  the  cause  i 
collision,  and  in  oi      -      -     certainly  it  wa^.  because,  if  the  rope  had  not  I 
on  board,  there  would  have  been  no  collision.     Then,  having  got  the  rope  on  1 
what   follows!     1  think  the  result  of  the  evidence  is.  that   the  rope  was 
at  any  time  before  the  collision.      That  is  the  evidence  of  .lone*,  the  Master  of  tin 
and  I  think  it   i*  in  conformity  with  the  other  evidence  in  the  case.      The  - 
of  his  evidence  i-.  that  he  went  to  leeward  of  the  ship,  and  took  her  in  tow.  and 
then  he  took  every  precaution  that  I  am  aware  any  one  could  take:  uamelv.  ti. 
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on  the  Julia's  starboard  side,  by  keeping  his  helm  hard-a-port,  of 

sel  would  keep  her  helm  a-starboard,  would  l>e 

of  a  collision.     It  is  of  importance,  uming  that  you  believe 

i  ling  that  he  took  all  the  means  he  could  take  in  order  to 

Jlision,  by  porting  his  helm,  and  so  keeping  it  in  the  manner  he 

d,  how  could  the  collision  have  taken  place,  unless  the  Julia's  helm  was  altered! 

That  will  be,  ol  course,  a  subject  for  your  determination.     It   is  said  then-  . 

i  it.  The  evidence  of  the  1'ilot  is.  that  the  Julia's  helm  was  pul  a-starboard, 
but  his  evidence  does  not  go  on  to  say  it  was  kept  to  [223]  starboard.  Now.  if  the 
helm  of  the  steam-tug  was  kept  hard-a-port  till  the  collision  took  place,  could  it  have 
taken  place  without  the  starboard  helm  of  the  other  vesf  -   relaxed?     It  may 

have  taken  place  with  a  gust  of  wind,  but  if  there  was  no  '-list  of  wind,  and  if  the  helm 
of  the  steam-tug  was  kept  hard-a-port.  I  cannot  see  how  the  collision  could  have  taken 
place,  unless  the  Julia   ram.-  round  on  the  starboard  hand:  but   that   is  for  you  to 
determine.     The  next  question  (independently  of  the  tug  porting  her  helm)  you  will 
determine  is   whether   she  did   it   insufficiently,  or  too  hue.  or  otherwise.     Was  it 
or  those  on  hoard  her  to  have  adopted  any  other  measure,  which   it  was 
incumbent   upon  them  to  take.'     I  say  incumbent,  because  it  may  he  true  that,  by 
throwing  off  the  rope,  the  tug  might  have  escaped  the  collision  ;  hut  I  put  it  to 
whether  you  think  it  was  a  measure  she  ought  to  have  taken?      They  were  employed 
•-■■1.  and  it  was  their  duty  so  to  do  as  long  a-  there  was  a  prospect  of 
.  and  they  had  a  riirlit  to  expect  the  Julia  would  take  proper  measures.     The 
M  ister  of  the  tug  expected  the  Julia  would  hack  her  sails.     These  are  the  circum- 
Btances   I   wish   vou  to  take  into  your  consideration.     There  is  certainly  no  direct 

nee  that  the  Julia  ported  her  helm  (except  what  the  saihnaker  saysi.  but 

must  say,  whether  you  infer  from  the  whole  of  the  circumf  she  did  all  she  ought 

to  have  done  to  have  avoided  the  collision.      Now.  with  respect  to  the  second  collision, 

that  stands  on  a  single  and  simple  point.     Was  it  the  duty  of  those  on  hoard  the 

to  till  the  main  yard  )     The  Pilot  gave  the  order  :  the  Pilot's  order  was  disobeyed, 

and,  if  you  arc  of  opinion  that  the  second  collision  might  have  been  avoided  if  that 

ler  had  [224]  been  obeyed,  it  is  as  clear  as  daylight  that  the  Julia  was  to  blame. 

After  consultation,  the  following  judgment  was  delivered  by  Dr.  Lushington:  — 

The  Trinity  Masters  are  of  opinion  that  it  was  wholly  improper  for  the  JuUn  to  he 

taken   in   tow  the  second  time,  hut   that  the  steam-tug  did  her   best    to  avoid  the 

collision:  that  the  Julia  was  to  blame  for  this.     I  told  them  that  the  responsibility 

of  taking  the  Julia  in  tow,  and  consequent  risk,  attached  to  the  Master  of  the  Julia, 

and  not  to  the  steam-tug.     I  told  them  so  because  he  knew  from  the  Pilot  that  the 

attempt  ought  not  to  have  been  made:  that  instead  of  prohibiting  it,  he  sanctioned 

it.  when  he  had  it  in  his  power  altogether  of  preventing  it  by  refusing  to  allow  the 

rope  to  l>e  sent  on  board  the  tug.     I  hold  the  Julia,  therefore,  solely  to  blame.     In 

answer  to  a  question  by  Counsel,  the  Court  further  held,  that  the  owner  of  the  Julia 

was  not  exempted  by  having  a  Pilot  on  board,  as  the  Master  took  the  responsibilitv 

himself,  and.  moreover,  that  the  ship  was  in  a  state  of  utter  confusion  and 

•     der.  the  Pilot's  orders  being  disregarded. 

From  this  decree  the  present  appeal  was  brought  by  the  owner  of  the  Julia. 

The  Admiralty  Advocate.   (Dr.   Philliinore.   Q.C.,)  "and   Dr.   Twiss.   Q.C.,  for  the 

Appellant. — There  are  three  objections  to  the  decree  of  the  Court  below.     First,  the 

judgment  proceeds  upon  an  issue  not  raised  by  the  pleadings.     The  Court  decided 

that  the  collision  was  occasioned  by  the  Julia  having  been  taken  in  tow  in  dangerous, 

and.  therefore,  improper  circumstances.     This  was  a  fact  which  [225]  was  not  alleged 

e  pleadings,  and  the  rule  laid  down  by  this  Court  in  the  Ann  \  13  Moore's  P.C. 

-i  and  the  Xorth  American  (ll'  Moore's  P.C.  Cases.  331),  that  a  party  can 

only  succeed    secundum  allegata  ft  probata  must   prevail.     We  submit,   therefore. 

that   the  owners  of  the    Si      ei   <  annot   recover   upon  that   ground.      Seeondlv.  the 

judgment  of  the  learned  Judge  involves  an  error  of  law.  in  holding  that  the  M 

of  the  Julia  was  responsible  for  the  steam-tug  getting  too  close  to  the  Julia.     This 

holding  was  wrong  in  law-,  as  it  is  the  duty  of  those  in  charge  of  a  steam-tug,  when 

approaching  a  sailing-vessel  for  the  purpose  of  towing  her.  so  to  navigate  the  tu^r  as 

not  to  endanger  their  own  safetv  or  that  of  the  Bailing-vessel.     It  was  a  danger 

incidental  to  the  ordinary  occupation  of  a  steam-tug  engaged  to  tow  vessels,  and  the 

r  cannot  recover  for  the  damages  sustained  while  so  ensraued  in  that  service. 
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In  -uch  circu:  -  an  action  would  not  lie  at  Common  law.  Priestley  v.  F 

in  that  case  the  Court  of   Exchequer  held,  that   an  action 
would  not  lie  bv  a   •  e     nst  his  master  for  an  injury  caused  to  t.. 

while  discharging  his  duties  as  such  servant,  although  the  injury  was  caused  I 
How-servant  in  the  same  employ,  and  this  principle,  in  relat: 
inployer  and  employed,  has  been  fully  recognized  in  the  subsequei. 
Hut  (5  E 

."•  Exch.  Rep.  354),  and  adopted  by  the  House  of  Lords  i 
same  poii--.  Barton*  S 

H.L.  I  1-26]  and  Bart  [acq.  S       H.L. 

i he  above  ami.  -  ed.     Ther 

helm  of  the  Julia  was  improperly  ported  by  the  order  of  the  Master,  the  Appell 

:he  rule  of  law  in  relation  to  the  employer  and  employed,  would  not  be 
liable.     But.  lastly,  the  fact  alleged,  that  the  J  rd.  is  denied  by  us.  and  it  is 

importa:  >ider  that   that  fact   was  not   found  by  the   Couit   below, 

sidering  the  ad  _  -----       lal  duty  is  ^n. 

upon  her  to  avoid  a  collision.     In  such  circui  -  s  a  si     ng  presumption 

that  the  first  collision  v    -  -^oned  by  the  negligence  of  -        -         f  in  nol  "aking 

due  measures  to  avoid  the  collision.     With  regard  to  the  -  lis  ion.  it  was 

evidently  an  accident   consequent  upon  the  first  collision.     Upon  the  merits,  the 
Julia  ought  to  have  been  dis  from  the  suit. 

Dr.  Deane,  Q  I  Mr.  V.  Lushingtoi:.  Respond^:  - — A~  to  the  first 

porn-  ien  for  the  first  time  ^ve  submit  that  it  cannot  be 

-    -  -  sent  case  is  m  the  Xorth   Arm 

e's  P.C.  C    -  -        L)  and  the  Ann  (13  Moore's  P.C.  Cases.  198).     In  th  - 
the  party  pleading  had  full  opportunity  of  ob- 

but  with  that  kno-  ledg     -  -  up  a  false  case.     Here  the  allegations  contained  in  the 
-   libel  were   fully  proved  by  the  From  which  it   appeared, 

that  those  on  board  the  Julia  acted  in  a  very  disorderly  [227]  manner.  wron_ 
rollow  and  obey  the  directions  of  the  Pilot  on  board  the  Julia,  wL 
the  first  collision  was  occasioned.  It  was  further  proved  that  the  second  co'.l 
took  place  from  the  same  cause.  With  respect  to  the  first  collision,  as  the  Julia 
ported  her  helm :  in  that  case  the  negligence  would  be  the  negligence  :  tLe  M 
and  crew,  for  which  the  owner,  although  a  licensed  Pilot  was  on  board,  would  alone 
be  liable.     The  Dian<  -   P.C.    Cases.   11)   and  ot':  ses  of  that  class. 

_.  however,  the  evidence  as  to  the  p>  s         the  Julia  to  be  ineoncl 

so  loi  -  :iot  positively  disproved,  the  Respondent  is  not  barred  from 

recovering.  To  hold  otherwise,  would  be  pushing  the  rule  of  pleading  too  far.  The  Ann 
(13  Moore's  :    a nd  the  Xorth  Am-  _:       re's  P.C.  Cases.  331 

2     I  excluding  a  false  case.     The  Respondent  is  entitled  to  rely  o 

point  taken  and  decided  by  the  Court  below,  that  the  accide:  -        asioned  ! 

wron_  e  Julia,  in  orderin_  I       tug  1       'ine  and  make  :'a^  a  second 

-  -  out  of  facts  proved,  and  not  denied  in  pleading  or  otherwise  I 
Appellant,  and  that  finding  ought  not  to  be  now  excluded.     In  law  the  qu  - 
rightly  decided,  as  it  was  a  wrongful  act  towards  the  tug  and  a  breach  of  an  implied 

with  the  owner  for  i  ' '  rter  of  the  Julia  to  order  the  tug  to  be  mac 
in  dang  -  ircumst..  -  :rary  to  the  directions  of  the  Pilot,  and  to  col- 
to  keep  the  sails  of  the  Julia  full     The  principle  laid  down  by  Lord  Abi:._ 

■  '.  -•-  and  Wels.  ;  i  apply.     The  rule  there  laid 

down  has  never  been  extended  to  maritime  [228]  contracts,  where  the  duty 
i  to  perform   a   service  such  as  _       -     acre  stringent   th. 

other  contracts.     It.   moreover,  materially  differs   from   the  circum- 

e  owner  of  the  steam-tug  was  not.  as  in  tha- 
servant.     The  owner  of  thi  -  an  independent  contractor.     In  princ:: 

is  -  :ailar  to  the  case  of  Knight  v.  F  ''.  There,  a  Railway  I 

-  entered  into  a  contract  with  A.  to  construct  a  portion  of  their  line.     A 
tracied  with  B..  who  resided  in  the  country,  to  erect  a  Bridge  on  the  line.     B.  had 
in  his  employment.  C.  who  acted  as  his  general  servant  and  as  a  surveyor,  and  had 
management   of  B.'s  business   in  London,   for  which  he  received  an   annual 
salarv.     B.  entered  into  an  agreement  with  C.  by  which  C.  agreed,  for  a  c 
sum.  to  erect  a  scaffold,  which  had  become  necessary  in  the  building  of  the  B: 
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Inn  it  was  agreed  thai  I!,  should  provide  the  requisite  materials  and  lamps  and  other 
-.     The  scaffold  was  erected  upon  the  footway  by  C.'s  workmen,  a  portion  of  it 
improperly  projected,  and  owing  to  that  and  the  want  of  sufficient  light,  D.  fell  over 
it  at  night  and  was  injured.      Upon  these  facts  r  Id  by  the  Conn  of  Ex- 

chequer, that  an  action  was  not  maintainable  by  D.  against  B.,  t'<>r  the  injury 
incurred  by  D.  The  principle  laid  down  in  that  ease  with  respect  to  the  relation 
between  the  employer  and  employed  was  recognized  and  followed  in  Sadler  v. 
Henlock  il  Ell.  and  Bla.  570).  The  Respondent,  a>  owner  of  the  tug,  would  have 
liable  for  want  of  care  on  the  part  of  his  servants  in  the  performance  of  their 
part  of  the  con-£229]-tract,  and  a  similar  obligation  vested  on  the  Appellant.  The 
ondent  did  not  take  upon  himself  the  risk  of  damage  arising  from  the  negligence 
of  the  crew  of  the  Julia. 

Judgment  was  postponed,  and  delivered  by 

The  Right  Hon.  Lord  Kingsdown  (Feh.   13,  1861). — This  is  an  appeal  agains 
decree  of  the  Court  of  Admiralty  in  an  action  brought  by  a  steam-tug  called  the 
itmst  a  vessel,  the  Julia,  which  she  was  engaged  to  tow.     The  ferret  seeks 
to  recover  damages  for  two  collisions  alleged  to  have  been  occasioned  by  the  improper 
management  of  the  Julia. 

The  case  is  said  to  be  of  the  first  impression,  and  to  involve  the  decision  of  nice 
questions  of  law .  upon  some  of  which  complaint  is  made  of  the  principles  laid  down 
hv  the  learned  Judge  in  the  Court  below  in  summing  up  the  case  to  the  Trinity 
Masters. 

He  is  supposed  to  have  held  that  the  employment  of  the  steam-tug  at  all  under  the 
circumstances,    was   a   wrong   act.   and   that    it   occasioned   the   collision:  that   the 
risibility  of  such  employment  rested  entirely  on  the  Master  of  the  Julia:  and 
that  on  this  ground,  without  more,  the  Julia  must  be  condemned. 

Their  Lordships  do  not  so  understand  the  opinion  of  the  learned  Judge,  and 
whatever  novelty  there  may  be  in  the  circumstances  of  the  ease,  they  think  that  the 
principles  on  which  it  must  be  decided  are  very  familiar  to  Courts  of  Justice, 
and  admit  of  no  reasonable  doubt. 

The  tug  was  hired  off  Folkestone,  and  the  contract  was.  that  she  should  take  the 
Julia  in  tow  when  required,  and  tow  her  as  far  as  Gravesend.  Their  [230]  Lord- 
ships think  it  quite  immaterial  whether  this  hiring  took  place  on  the  importunitv 
of  the  crew  of  the  tug.  or  on  the  spontaneous  suggestion  of  the  Master  of  the  Julia. 
When  the  contract  was  made,  the  law  would  imply  an  engagement  that  each  vessel 
would  perform  its  duty  in  completing  it  :  that  proper  skill  and  diligence  would 
he  used  on  board  of  each  :  and  that  neither  vessel,  by  neglect  or  misconduct,  would 
create  unnecessary  risk  to  the  other,  or  increase  anv  risk  which  might  be  inci- 
dental to  the  service  undertaken. 

If.  in  the  course  of  the  performance  of  this  contract,  any  inevitable  accident 
happened  to  the  one  without  any  default  on  the  part  of  the  other,  no  cause  of  action 
could  arise.  Such  an  accident  would  be  one  of  the  necessary  risks  of  the  engagement 
to  which  each  party  was  subject,  and  could  create  no  liability  on  the  partof  the 
other.  If.  on  the  other  hand,  the  wrongful  act  of  either  occasioned  any  damage  to 
the  other,  such  wrongful  act  would  create  a  responsibility  on  the  party  committing 
it.  if  the  sufferer  had  not  by  any  misconduct  or  unskilf  ulness  on  her  part  contributed 
to  the  accident. 

These  are  the  plain  rules  of  law  by  which  their  Lordships  think  that  the  case  is  to 

[    verned.     It  does  not  appear  to  them  to  fall  within  the  principles  laid  down  in 
tr  v.   Priesthy  (3   Mee  and  Wels.   5),   in  the  Court  of  Exchequer,  which  were 
subsequently  acted  upon  in  other  cases,  and  were  finally  recognized  and  adopted 
by  the  House  of  Lords  in  the  Scotch  cases  referred  to  in  the  argument. 

The  questions  to  be  decided  are :  — 

F  P8t.  Did  the  accident  arise  from  the  misconduct  of  the  ship  ? 

Second.  Did  the  tug,  by  any  misconduct  on  her  [231]  part,  contribute  to  the 
accident,  or  (what  is  in  truth  but  another  form  of  the  same  question")  cotdd  she  bv 
using  due  diligenee  have  avoided  it  I 

Third.   If  both  these  questions  are  decided  in  favour  of  the  tu"    can  the  shin 
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-  of  Ler  misconduct,  on  the  ground  that  it  is  to  be  imputed 
solely  to  the  Pilot,  and  in  no  degree  to  the  Master  or  crew  ? 

Fourth.   Is  the  case  of  the  tug.  as  stated  in  her  libel,  consistent  with  the  facts  as 
they  appear  in  the  evident 

Upon  the  first  point,  namely,  whether  the  ship  was  guilty  of  misconduct,  aud 
thereby  wholly,  or  in  part,  occasioned  the  accident,  their  Lordships  and  the  Naval 

rs  bv  whom  they  are  assisted,  entirely  agree  with  the  opinion  of  the  l 
below. 

The  Master  had  taken  a  licensed  Pilot  on  board,  and  was  bound  to  attend  to 
directions  in  the  management  of  the  vessel.  He  had  engaged  the  tug  off  Folke- 
to  take  the  ship  in  tow  when  wanted,  and  to  tow  her  up  -  -end.     It  is  ob- 

that  this       3    a       .-lit  br  no  means  involved  the  necessity  of  keeping  the  shit 

ly  attached  to  the  tug.     In  the  voyage  from  Folkestone  to  Gravesend,  where 
the  engagement  was  to  end.  the  course  of  the  ship  would  be  quite  changed  :  and  in 
rounding  the  Foreland  and  afterwards,  the  wind,  which  while  the  shij         -  _     ng  up 
the  Channel  was  favourable,  would,  of  course,  if  it  continued  in  the  same  qu.. 
have  a  different  bearing 

The  tut:  having  been  engaged  was  immediately  attached  to  the  ship  by  a  rope, 
which  both  the  Ma-  tug  and  the  Pilot  thought  insufficient,  but  whii 

r  of  the  ship  determined  to  [232]  employ.      It  soon  broke,  and  the  tug  dropped 
.  in  order  to  gather  it  up,  and  having  done  so.  came  again  alongside  the  - 
on  her  starboard  side,  for  the  purpose  of  having  another  hawser  attached  to  her. 
What  passed  at  this  time  appears  to  their  Lordships  to  be  of  irreat  importa: 
The  wind  was  aft.  blowing  with  occasional  gusts,  and  the  ship  under  the  sail  which 

.•rried.  and  without  the  aid  of  steam.        -  _        g  at  the  rate  of  five  or  six  k 
an  hour.     Under  these  circumstances  the  Pilot  was  of  opinion,    and.  as  far  as  their 
Lordships  can  judge,  most  reasonably  of  opinion,  that  it  would  not  be  prudent  to 

h  the  tug  to  the  ship:  accordingly,  when  the  tug  came  up  for  the  purpo- 
throwing  aboard  the  ship  the  line  by  which  the  hawser  was  to  be  drawn  on  board  the 
:.ed  her  off  with  his  hand.       The  crew  of  the  tug  supposed  that  the 
meaning  of  this  action  was  that  the  ship  was  not  yet  ready  with  her  hawser.     S 
further  movements  took  place  on  board  the  ship,  which  were  understood  by  those 
on  board  the  tug  to  mean  an  invitation  to  t  line  on  board,  which 

accordingly  attempted  to  do.  and  after  one  or  two   failures  succeeded   in   d 
The  hawser  was  then  attached  by  the  crew  of  the  ship  to  the  line,  and  having  been 
drawn  on  board  the  tug.  was  hung  on  to  it  in  the  usual  mai.: 

For  -'..-  us  attaching  the  ship  to  th<    l  ig,       utrary  to  the  adv; 

Pilot,  the  Judge  in  the  Court  below  has  held.  and.  as  their  Lordships  think.  pr< 
held,  that  the  Master  and  crew  lia  are  exclusively  responsible.       The  tug 

was  to  give  her  services  whenever  they  were  required  :  whether  they  were  to  bt 
or  n<  -        matter  for  [233]  the  discretion  of  those  on  board  the  Julia.     But 

however  injudicious  the  act  of  so  attaching  the  ship  to  the  tug  may  have  been,  still, 
if  there  had  been  no  subsequent  misconduct  on  the  part  of  the  ship,  it  i.  . ._ 
been  argued  that  the  risk,  however  great,  was  one  incidental  to  the  duty  which  the 
tug  had  undertaken,  and  that  she  was  not.  therefore,  entitled  to  recover  compensation 
for  anv  injuries  which,  by  reason  of  it.  she  might  sustain. 

But  what  are  t  '  ith  respect  to  the  conduct  of  the  Julia,  as  they  stand  upon 

her  own  evide:  L    the  state  of  the  wind,  the  dauber  of  the  Julia  running 

the  tug  depended  partly  on  the  sail  which  the  Julia  carried,  aud  partly  on  the 
in  which  -  -  -      red.     Both  these  matters  were  to  be  regulated  by  the  P 

vet  it  appears  distinctly  by  the  evidence  of  the  Pilot,  who  is  the  witness  of  the  Appel- 
lants, that  he  had  objected  to  the  tULr  being  attached  to  the  ship:  that  she  v 
attached  without  his  knowledge  :  and  that  the  fact  was  never  communicated  to  him, 
and  he  wi  -  jj  rant  of  it  till  the  collision  took  place.  Bow,  then,  was  it  p.  - 
that  he  should  order  the  movements  of  the  ship  with  reference  to  this  most  important 
circumstance  !  or  how  can  the  Master  of  the  Julia  be  excused  on  the  ground  of  having 
obeyed,  even  if  he  had  obeyed  the  orders  of  the  Pilot,  given  under  such  circumstances  I 
The  tuir  having  made  fast  the  hawser  the  second  time,  proceeded  ahead,  keeping 
her  heln  little  to  the  starboard  side,  and  out  of  the  direct  line 

--    T  was  the  dutv  of  the  Julia  to  keep  her 
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helm  a  starboard,  and  not  to  carry  so  much  [234]  sail  as  to  incur  the  risk  of  rui 
The  pilot,  however,  was  in  ignorance  that  any  such  dan-.! 
_  linst.  or  that  any  such  precaution  was  required,  and  gust 

I  the  ship  with  her  starboard  bow  against  the  port  sponsons  of  the  tug. 
and  the  first  collision  was  thut  ned. 

Their  Lordships  have  not  the  least  doubt  that  the  Julia  was  in  fault. 
-    and.     The  next  question  is  whether  the  tug  in  any  way  contributed  to  the 
lent. 
It   is  said  that  she  is  to  blame  in  two   I  -first,  that  she  did  not  put  on 

sufficient  steam  to  keep  her  a-head  of  the  Julia  :  and.  secondly,  that  when  the  ch 

oiminent,  she  did  not  slip  the  hawser,  and  turn  aside  out  of  the  way  of  the  ship. 
In  support  of  the  first  charge  reliance  is  placed  on  the  evidence  that  the  Master 
of  the  tug  desired  the  engineer  to  "  go  easily  "  with  his  eng  but  it  is  clear  that 

this  direction  was  given  only  when  the  hawser  was  first  attached  to  the  tug,  and  it 
appears  to  have  Wen  proper,  in  order  to  avoid  a  sudden  jerk  in  drawing  the  haw-ser 
taut,  by  which  it  might  have  been  broken  a  second  time  :  but  as  soon  as  the  Master 
found  that  the  Julia  was  gaining  on  the  tug.  he  ordered  all  the  steam  to  be  put  on. 
which  in  fact  had  been  done  before  the  order  was  given.  In  this  respect  their 
Lordships  are  satisfied  that  no  blame  is  to  be  imputed  to  the  tug. 

With   respect  to  the  second  objection,  that  the  tug  ought  to  have  slipped  the 

•r.  and  have  got  out  of  the  way,  and  the  allegation  that  by  slipping  the  hawser 

she  might  have  escaped,  there  is  perhaps  more  difficulty.     But  their  hordships  are 

not  satisfied  that  [235]  slipping  the  hawser  at  the  last  moment  would  have  enabled 

her  to  get  out  of  the  way:   and  they  think  that  the  reason  assigned  for  not  doing 

so  at  an  earlier  period  is  sufficient.     The  fact  that  the  ship  was  gaining  upon  the  tug 

•  pen  to  the  observation  of  those  on  board  the  Julia.       The  tug  assumed  that 

thev  would  observe  it.  and  would  do  their  duty  by  shortening  sail.     That  they  did 

not  do  so   is  accounted  for  by  the  circumstance  that  the  Pilot  had  been  kept   in 

ignorance  that   the   ship  was   in   tow.        This  objection,   however,   depends   almost 

entirely  upon  nautical  considerations  :   and  if  it  be  a  matter  of  some  doubt,  it  is  to 

membered  that  the  Court  is  called  upon  to  reverse  a  decision  which,  after  full 

•  deration,   was   arrived    at   by  the   Trinity   Masters,   and   approved   of  by  the 

Judtre.     The  very  question  whether  the  tug  had  done  all  in  her  power  to  avoid  the 

sion  was  distinctly  put  by  the  latter  to  the  former,  and  answered  by  them  in 

the  affirmative. 

The  Court  below  had  the  advantage  which  their  Lordships  have  not  had.  of 
g  the  principal  witness,  the  Pilot,  and  hearing  his  examination,  and  of  judging 
how  far  his  evidence  was  to  be  depended  upon. 

Thev  who  require  this  Board,  under  such  circumstances,  to  reverse  a  decision 
of  the  Court  below,  upon  a  point  of  this  description,  undertake  a  task  of  great  and 
almost  insuperable  difficultv.  In  all  cases,  as  we  have  frequently  observed,  we  must, 
in  order  to  reverse,  not  merely  entertain  doubts  whether  the  decision  below  is  right. 
but  be  convinced  that  it  is  wrong.  And  when  a  controversy  arises  upon  facts  of  the 
nature  of  that  now  in  question,  there  are  some  [236]  peculiarities  in  the  jurisdiction 
which  we  are  now  exercising  deserving  of  attention. 

In  a  Court  of  Law.  if  the  Judges  are  dissatisfied  with  a  verdict  as  against  the 
weight  of  evidence,  thev  can  send  the  case  before  another  jury.     In  the  Court  of 
Chancery,  when  the  Court  of  Appeal  reverses  the  judgment  of  the  inferior  Court 
on  the  result  of  evidence,  the  Judges  of  the  Appellate  Court  are  as  capable  as  the 
Judge  below  (and.  indeed,  are  presumed  to  be  more  capable)  of  forming  an  opinion 
lemselves,  as  to  the  proof  of  facts  and  as  to  the  inferences  to  be  drawn  from  them. 
But   in  these  cases  of  appeal  from  the  Admiralty  Court,  when  the  question  is 
amanship,  where  it  is  necessary  to  determine,  not  only  what  was  done  or 
tted,  but  what  would  be  the  effect  of  what  was  done  or  omitted,  and  how  far. 
under  the  circumstances,  the  course  pursued  was  proper  or  improper,  their  Lord- 
ships can  have  but  slender  means  of  forming  an  opinion  for  themselves,  and  cer- 
tainly eannot   have  better   means  of   forming   an   opinion   than  the  Judge  of   the 
Admiralty  Court.     They  do  not  speak  with  reference  to  the  distinguished  person 
who  now  fills,  and  has  so  long  filled,  that  office,  though  it  would  be  impossible  to 
imagine  a  stronger  example  of  the  truth  of  the  remark:  but  any  Judsre  who  sits 
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from  day  to  di  y         such,  cases         •  -arilv  acquire  a  knowledge  and  exper. 

to  which  ordinary  members  of  this  Board  cannot  pretend.     They  must  in  such  cases 

act  entirely  upon  the  advice  of  the  Nautical  A ho  form  no  part  of  the 

Court,  whose  opinion  thev  can  regard  only  as  they  might  regard  the  advice  of  any 
nautical  men  out  of  Court.  [237]  If  they  reverse  in  such  cases,  they  must  upon  the 
authority  of  their  -  verrule  the  judgment  of  the  Trinity  Masters,  who  form 

a  part  of  the  Court  below,  and  they  must  do  this  without  any  certain  means  of  know- 
2  the  comparative  weight  which  is  due  to  the  two  authorities,  and  without  hear- 
ing what         -      -    .light  be  assig  by  the  Trinity  Masters,  if  they  were  present,  to 
justify  the  conclusion  at  which  they  have  arrived. 

We  have  thought  it  right  to  make  these  observations  in  order  that  the  vexation 
and  expense  of  hopeless  appeals  I  -:ble.  be  avoided,  by  parties  being 

made  aware  of  the  difficulties  which  the  Appellants  must  have  to  encounter  when 
the  merits  depend  upon  the  differing  opinions  of  nautical  men.     The  importance 
of  these  considerations  is  the  greater  by  reason  of  the  extraordinary  increase  which 
has  taken  place,  and  is  still  continuing,  in  the  number  of  collision  cases  bp 
before  the  Court  of  Admiralty.     According  to  a  Return  with  which  we  have 
furnished  by  the  Registrar,  it  appears  that,  in  the  first  twenty  years  of  the  p: 

ry.  the  number  of  such  cases  was  112  :  in  the  second  twenty.  153  :   and  in  the 
last  twenty,  and  up  to  the  15th  of  December  of  last  year.  2216 — the  number  it. 
xceeding  those  of  any  previous  year. 

Their  Lordships  are  of  opinion,  that  the  judg  :   the  Court  below,  ••that 

the  Julia  was  alone  to  blame  for  the  collision,  and  that  the  Secret  did  everything 
which  it  was  her  duty  to  do  in  order  to  avoid  it."  must  be  supported. 

There  remain  the  third  and  fourth  questions,  whether  the  blame  is  to  be  attri- 
buted exclusively  to  the  Pilot,  and  whether  the  case  proved  by  the  [238]  Secret  in 
her  evidei  se  stated  in  her  libeL 

Third.  The  third  question  may  be  considered  as  disposed  of  by  what  we  have 
already  said  :  but  all  doubt  upon  it.  if  there  were  any.  will  be  removed  by  the 
evidence  which  we  have  to  consider  on  the  fourth  question. 

Fourth.  The  statement  in  the  libel  is.  that  the  Secret  had  her  hehu  hard  a-port ; 
that  as  the  Julia  gained  upon  her.  she  hailed  the  ship  to  put  her  helm  a-starboardj 
that  the  Pilot  gave  orders  accordingly.  "  but  that  the  Master  ordered  the  helm  to  be 
put  hard  a-port.  which  was  done  :  and  that  the  effect  was.  that  the  bow  of  the  Julia 
came  to  leeward,  and  the  Julia  with  her  starboard-bow  came  into  collision  with  the 
port-sponson  of  th«    -  ft  her  paddle-box."     It  alleges  that  the  collision  and 

the  dama_    -         -    juent  thereon  wen  si    :.ed  solely  by  those  on  board  the  Julia 

in  improper]-  a  her  helm  instead  of  keeping  it  to  starboard. 

The  allegation  of  the  Julia  is.  that  her  helm  before  and  at  the  time  of  the  collision 
-  kept  hard  a-starboard.  and  was  never  put  -t  all.  and  it  insists  that  the 

ollision  was  occasioned  exclusively  by  the  tug  having  by  some  mismanagement 
explained  by  what  mismanagement*  sot  athwart  the  bows  of  the  ship. 

N      ,  it  is  to  be  observed  in  the  firsl  that  in  thi        -  in  which  the  ■     -    • 

were,  the  accident  could  hardly  have  happened  unless  either  the  Secret  had 
boarded,  or  the  Juha  had  ported  her  helm.  But  not  only  is  it  extremely  impr> 
that  the  S         !  -      uld  have  s  I  [239]  herself  wantonly  to  destruct: 

is  positively  sworn  by  the  Master  of  the  tug  that  the  helm  was  kept  hard  a 

•  rmed  by  the  male,  who  was  at  the  wheel,  and  by  tl 
mate.  and.  as  regards  the  orders  .  seaman  who  heard  ( 

and  no  -     ontained  in  the  alienation  of  the  Julia. 

fact,  therefore,  must  be  considered  as     -         »hed.  and  if  so,  it  almost  d: 
it.  a.-  ssary  infer  lusion  that  the  Julia  ported,  and  that  this  was 

i"  the  coll:-  s  stated  by  all  the  wita      -  -        i>oardtht 

it,  however,  rest  lure.     A  witness  is  produced  who  was  on  board  the 
.  and  he  -  that  the  Pilot  had  ordered  the  man  at  the  helm  to 

it  well  a-starboard.  but  that  afterwards  -  suddenly  came  up  and  ordered 

the  helm  hard  a-port.  and  that  within  a  minute  and  a-hah*  afterwards  the  collision 
look  J 'lace. 

v  of  the  v-       '.  and  if  it  lie  true,  re- 
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-  all  doubt  as  to  the  misconduct  of  th<    "  his  disobedience  of  the 

erdere  of  I  he  Pilot. 

It  is  said,  however,  that  this  account  is  not  to  be  believed,  and  that  it  is  contra- 
dicted by  those  on  board  the  Julia.  Now.  the  crew  of  tin-  Julia  were  about  twenty  in 
number,  and  of  these  only  two  are  examined  on  her  behalf.  Neither  of  1 
was  an  officer  of  the  ship,  and  neither  was  at  the  helm  at  the  time  in  question.  I  I 
formar.  was  the  carpenter,  and  the  other  was  an  able  seaman.  The  first  says  he 
does  not  knew  how  the  helm  was  put  :  and  the  other  says  he  thinks,  from  the  direction 
if  the  ship,  that  the  helm  was  a-starboard,  and  that  it  was  [240]  not  put  a-port,  but 
ive.  The  absence  of  so  many  witnesses  who  would  have  been  able  to 
-peak  positively  to  this  point,  and  who  are  not  called,  must  weigh  heavily  against 
Appellant.  The  Captain,  indeed,  is  said  to  be  dead;  but  the  absence  of  the 
mate,  of  the  man  at  the  helm,  and  others  who  might  have  known  the  fa. 
unaccounted  for.  This  deficiency  is.  however,  said  to  be  supplied  by  the  Pilot;  but 
idence,  when  it  comes  to  be  examined,  really  amounts  to  nothing.  He  says 
that  he  ordered  the  helm  to  be  put  hard  a-starboard  just  before  the  collision,  that 
it  was  dour,  and  that  he  ran  forward  to  see  the  effect  of  it.  This  is  consistent  with 
'he  statement  of  the  Secret.  The  question  is.  whether,  after  the  Pilot  had  given 
orders  to  starboard,  those  orders  were  not  countermanded  by  the  Captain,  and 
whether  the  helm  was  not  put  to  port.  Upon  this  all  that  the  Pilot  says  is.  that 
■  whether  the  man  at  the  helm  afterwards  put  it  to  port,  or  steadied  it,  he  does  not 
know;  that  it  might  have  been  done,  and  he  not  know  it;  he  could  not  swear 
that  it  was  :   he  should  not  expect  that  it  was." 

Upon  this  evidence  their  Lordships  cannot  doubt  that  the  statement  in  the  libel 
as  to  the  cause  of  the  first  accident  is  supported. 

As  10  the  -.cond  collision,  it  is  admitted  by  the  Appellant  that  if  the  Jul''      • 
sible  for  the  first,  she  must  also  be  responsible  for  the  second.     Their  Lord- 
ships are  of  opinion  that  she  is  responsible  for  the  second,  even  if.  with  respect  to 
the  first,  the  case  were  not  sufficiently  established  against  her. 

The  evidence  as  to  the  second,  in  the  view  which  their  Lordships  have  taken,  is 
important  only  as  showing  the  disgraceful  want  of  discipline  which  [241]  prevailed 
in  board  the  Julia :  the  ill-feeling  which  existed  between  the  Captain  and  his  officers 
ind  crew,  and  which  may  account  in  some  measure  for  what  it  would  otherwise  be 
lifficult  to  conceive,  the  gross  misconduct  and  neglect  of  all  proper  precautions 
established  against  the  Julia. 

I'pon  the  whole,  their  Lordships,  have  no  hesitation  in  advising  Her  Majesty  to 
iffirm  the  sentence  complained  of  with  costs. 

Mews'  Dig.  tit.  SHIPPING:  A.  XX.  Collision:  s.  Tug  -  nd  T"  .  S.C.  Lush.  221, 
1  hi  point  (i.)  as  to  jurisdiction  of  Court,  see  The  Energy.  1870,  L.E.  3  Ad.  and 
E.  51:  (ii.)  contract  of  towage,  see  v  \ight  v.  Tedcastle,  1881,  6  A.C.  "_'17: 
Johnson  v.  Lindsay,  1  8  -  '.  23  Q.B.D.  518  ;  (iii.)  practice  as  to  disputed  facts,  see 
The  General  In       -  Go.  v.  Moss,  1861,  15  Moo.  P.C.  122:  The  Alice,   1868, 

L.R.  2  P.C.  245  :  5  Moo.  P.C.  (N.S.)  333  ;  The  Esk  and  The  XiorJ.  1870,  L.R.  3 
P.C.  437;  7  Moo.  P.C.  (N.S.)  276:  The  Glamribanta,  1876,  1  P.D.  287:  The 
Transit.  1876.  34  L.T.  037.  As  to  Admiraltv  jurisdiction  of  Judicial  Committee, 
see  note  to  Stevens  v.  Gouiiey,  I860,  14  Moo.  P.C.  at  p.  102.] 


ON  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY  OF  ENGLAND. 

'HE  NORTH  GERMAN  LLOYD  STEAMSHIP  COMPAJNTY  — Appellants;   THOMAS 
ELDER  and  Others,— Respondents  *  [Dec.   13  and   14.   I860]. 

The  •'  Schwalbb." 

A  foreign  steamer  met  at  niarht  in  the  river  Thames,  two  brigs  advancing  in 


1  Present:    The  Right  Hon.  Lord  Chelmsford,  the  Right  Hon.  Lord  Eingsdovn, 
d  the  Right  Hon.  Sir  Edward  Ryan. 
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parallel  courses   from   lifty   to   sixty   fathoms   apart    from   each   other.     The 
.mer.  instead  of  porting  her  helm,  attempted  to  pass  between  them,  and 

thereby  caused  a  collision,  by  which  one  of  the  brigs  was  lost.     The  steamer 

held  to  blame. 
The  388th  section  of  the  Merchant  Shipping  Act.  17th  and   18th  Vict.,  c.   104; 

protects  the  owners  from  loss  or  damage    when  occasioned  by  the  sole  fault 

or  incapacity  of  the  Pilot  [U  Moo.  1'  I 
The  onus  prolxuidi  lies  upon  the  owners  to  prove  that  fact,  and  they  must  prove 

not  merely  that  the  crew  were  under  the  Pilot's  orders  at  the  time,  but  that 

the  order  which  caused  the  damage  was  actuallv  given  bv  the  Pilot  [14  Moo. 

P.C.  250]. 
Where  evidence  is  conflicting,  the  Appellate  Court,  in  order  to  advise  a  reversal 

of  the  judgment  appealed  from,  must  not  merely  doubt  whether  the  judgment 

appealed  from  is  correct,  but  must  be  satisfied  that  it  is  wrong  [14  Moo.  P.C. 

•249]. 

This  was  a  collision  case.     The  action  was  brought  by  the  Respondents,  the  owner) 
of  the  vessel  the  [242]  Crown,  against  the  steamship  the  Schiralbe  and  Appel, 
the  owners  thereof,  for  the  total  loss  of  the  Crown-,  which  was  sunk  by  a  coll 
which  occurred  between  the  two  vessels. 

The  facts  of  the  case  as  set  out  in  the  libel  on  behalf  of  the  Respondents 
the  allegation  on  behalf  of  the  Appellants,  attending  this  collision,  were  in  substance 
as  follows: — The  Crown,  was  a  brig  of  one  hundred  and  sixty-seven  tons,  manned 
by  a  Master  and  seven  hands,  on  a  voyage  from  London  to  Blyth.     The  Schwalbe, 
a  screw-steamer  of  three  hundred  and  fifty  tons,  with  engines  of  ninety-horse  power. 
navigated  by  her  Master  and  a  crew  of  eighteen  hands,  was  bound  from  Bremen 
t<>  L.mdon.     The  collision  occurred  in  the  south-west  reach  of  the  West  Swin  in  the 
river  Thames,  about  5.30  p.m..  on  the  9th  of  January.  1859.     The  wind  was  light 
from  the  west -south-west,  and  the  evening  fine  and  clear.     The  Crown's  cours 
north-east,  that  of  the  steamer  south-west  :  both  vessels  carried  their  proper  1  i 
but  the  vessels  were  plainly  visible  without  any.     On  the  part  of  the  Crown  it  was 
alleged,  that  the  lights  of  the  Schwalbe,  when  first  seen,  were  distant  about  a  mile 
and  a  half  to  two  miles,  and  a  little  on  the  port-bow.     That  nothing  was  done  until 
the  vessels  had  approached  to  about  three  quarters  of  a  mile  of  each  other,  that 
then  the  steamer  slightly  ported  her  helm,  and  the  brig  at  the  same  time  ported 
and  paid  off  about  half  a  point  :  and  both  vessels  would  have  passed  well  clear  of 
each  other,  but  almost  directly  afterwards,  and  when  they  were  about  half  a  mile 
off.  the   v  suddenly  starboarded:   and  notwithstanding  that  the  helm  of  the 

stantly  put  hard  a-port,  she  [243]  came  right  stem  on  into  her  port  side, 
cutting  het  down  to  the  water's  edge,  and  causing  her  to  sink  almost  immediately 
after,  and  that  the  collision  was  caused  by  the  negligence  of  those  on  board  the 
albe.  On  the  other  hand,  on  the  part  of  the  Schwalbe,  it  was  alleged,  that  she 
first  saw  the  Crown  about  a  point  on  her  starboard-bow.  at  the  distance  of  half  a 
mile,  there  being  another  vessel  at  about  the  same  distance,  and  just  as  mui 
her  port-bow:  that  both  vessels  kept  on  their  course,  and  would  have  passed  clear: 
but  when  within  the  distance  of  about  two  hundred  yards,  the  Crown  suddenly 
ported,  and  she  attempted  to  cross  the  bow  of  the  steamer,  whose  helm  was  imme- 
diately ported,  and  her  engines  were  stopped,  but,  notwithstanding,  she  was  not  able 
to  clear  the  brig.      It    was   denied  that  the  Schwalbe   starboarded  her  helm. 

further  pleaded  compulsory  pilotage  :  and  that  if  she  was  to  blauu 
Pilot  alone  was  answerable. 

The  evidence,  which  was  conflicting  and  contradictory,  is  sufficiently  noticed  iu 
the  jui  s  f  their  Lordships. 

T   i    Judge  of  the  Admiralty  Court  (the  Right  Hon.  Dr.  Lushington).  assisted  by 

of  the  Trinity  M    —  re,  by  an  interlocutory  decree,  dated  the  L'Ttli  of  January. 
I860,  held  the  Schwalbi   to  blame,  and  pronounced  for  the  damage  proceeded  for. 

learning  the  Appellants  in  the  damagi 

The  appeal  was  from  th 

Dr.  Twiss.  Q.C.,  Mr.  W.  Digby  Seymour.  Q.C.,  and  Mr.  E.  C.  Clarkson  for  the 
Appellants,  and  [244]  Dr.  1  »■  Q  I  ..  and  Mr.  Karslake.  >>.(..  for  the  Respond 
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— It  was  insisted  by  the  Appellants  first,  that  at  the  time  of  the  collision  the  Crown 

th  the  wind  free,  with  topmast   stud  -■  and 

on  the  port  side,  and  that  under  these  circumstances  it  was 

her  dutv  if  she  ported  at  all.  to  have  ported  her  helm  earlier  than  she  did.  and 

that  by  porting  when  she  did.  she  brought  about  the  coll  A  secondly,  that  if 

urn-  was  attributable  to  the  5  'he  fault  of  the  Pilot  alone,  and 

that  the  Appellants  were  not  by  reason  thereof  liable.     Statute.  17th  and  i  - 

o.  104,  s      •  •       as  referred  to. 

The  Right  Hon.  Lord  Chelmsford  (13th  Feb.  1861).— In  this  case  the  owners  of 

the  brig   '  proceeded  in  the  High  Court  of  Admiralty  against  the  owners  of 

the  .-'•  -  to   recover   for  the  total  ssel,  which  was 

sunk  by  a  collision  between  the  two  vessels  in  a  reach  of  the  River  Thames  called  the 

Swin,  between  five  and  -  k  in  the  evening  of  the  9th  of  January.  1S59. 

The   Crown,   a   collier   brig,   was   proceeding   down   the    river   in   ballast.     The 

-     amer  belonging  to  Bremen,  was  upon  her  voyage  to  London,  with  a 

cargo  and   passengers.     The  evening  was  fine  and  clear.     Both  vessels  had  their 

parties  agree  as  to  the  wind  being  west-south-west,  and  as  to  the 

courses  of  the  respective  vessels.     The  Crown's  course  was  north-east,  that  of  the 

south-west,  being  in  an  exactly  opposite  direction  to  each  other. 

[245]  Li  this  state  of  things,  the  libel  on  behalf  of  the  owners  of  the  Crown 

alleges  that  one  of  the  crew  perceived  the  three  lights  of  a  steamer  a  little  on  the 

port-bow:  that  when  the  tw.  ■  •    ssels  had  approached  to  about  three-quarters  of  a 

mile  of  each  other,  they  perceived  that  the  steamer  had  ported  her  helm,  as  her 

green  light  was  gradually  lost  sight  of.  whereupon  the   '  ported  her  helm  : 

and  that  when  the  two  vessels  had  approached  to  within  half  a  mile  of  each  other. 

and  would  have  easily  passed  clear,  the  green  light  of  the  steamer  again  came  in 

view  :  that  the  helm  of  the  Crown  was  then  put  hard  a-port.  and  the  steamer 

hailed  to  port  her  helm  and  stop  her  engines  :  that  no  notice  was  taken  of  such  hail- 

nd  that  shortly  after  the  steamer  ran  stem  on  into  the  port  side  of  the  brig. 

_r  her  down  to  the  water's  edge,  and  sinking  her  immediately.     And  the  fifth 

irticle  of  the  libel  alleged  that  the  collision  and  loss  of  the  Crown  was  occasioned 

<olelv  by  the  improper  conduct  and  negligence  of  those  on  board  the  Sch  walbe,  more 

specially  in  starboarding  their  helm  and  not  keeping  a  good  look-out  and  going 

■lear  of  the  ' 'i  own,  and  that  no  blame  was  attributable  to  the  Crown,  or  to  any  one  on 

ward  of  her. 

The  allegation  on  the  part  of  the  owners  of  the  Schwalbe  denies  the  article  of 
he  libel  which  charges  that  her  helm  was  ported  and  then  starboarded  whilst  ap- 
'roaehing  the  Crown,  and  in  contradiction  thereto  alleges  that  the  helm  of  the 
was  not  starboarded  and  then  ported,  but  ported  only  :  and  after  denying 
hat  the  blame  of  the  collision  is  imputable  to  the  Schwalbe.  and  stating  that  it  is 
lely  to  the  Master  and  crew  of  the  brig,  it  alleges  that  if  any  blame  is 
mpu-[246]-table  to  any  person  on  board  the  Schwal  imputable  solely  to  the 

1ilot.  then  in  sole  charge  of  her.  all  whose  orders  and  directions  in  regard  to  the 
javigation  of  the  steam-ship  at  the  time  of  the  collision  were  promptly  and  implicitlv 
■beyed  and  carried  out  by  the  Master  and  crew. 

•n  these  extraordinary  allegations,  and  upon  evidence  equallv  contradietorv 
their  Lordships  have  to  determine  whether  the  learned  Judge  of  the 
ourt  of  Admiralty  arrived  at  the  proper  conclusion  in  finding  that  the  Schwalbe 
<-as  alone  to  blame  for  the  collision,  and  that  the  Pilot  was  not  the  person  solelv  to 
lame,  but  that  the  collision  also  arose  from  "  something  either  having  been  done,  or 
■nitted  to  be  done,  or  done  negligently,  on  board  the  Schwal1 

Wl!en  the  tv  first  appeared  in  sight  of  each  other,  the  Schwalbe,  accord- 

the  evidence  of  her  Captain,  was  ""  proceeding  along  the  edge  of  the  Maplin 

•and.   pretty  close  to   it."     The  Crown,   and   another   collier-brig  the  Ceres,   were 

dvancing  on  parallel  courses,  from  fifty  to  sixty  fathoms  apart  from  each  other. 

itnesses  for  the  Schwalbe  state  that  the  Crown  was  first  seen  about  a  point  on 

trboard  bow.  and  the  Ceres  about  a  point  on  her  port-bow.     In  this  state  of 

_-  there  can  be  little  doubt  that  the  safe,  as  well  as  the  correct,  course,  for  the 

>lbe  to  pursue  was  to  port  her  helm,  and  to  pass  the  Crown  on  the  port  side. 

1  of  doing  this,  she  incurred  the  hazard  of  attempting  --  between  two 
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s  approaching  her  at  so  short  a  distance  from  each  other  as  to  range  only  a 
point  on  each  e  er  bows.     Her  object  in  adopting  this  course  may  prol 

be  accounted  for  by  the  evidence  of  Flem-£247]-ing,  the  Pilot,  who  says.  "  the  Maplin 
S  -      sar  as  was  safe  on  their  starboard  side."  If ,  therefore,  the  i  had 

ported  her  helm,  it  must  have  brought  her  nearer  than  was  safe  to  that  sand.     Under 
these  circumstances,   a   course  would   naturally  lie   preferred   which   would   require 
a  starboard  helm   instead  of  the  opposite  one.      And.   as  upon  their  own    - 
the  Grown,  when  first  seen,  was  only  a  point  on  their  starboard-bow.  it  can  hardly 
be  su        -        that  in  the  Schwolbe's  intended  course  between  the  brigs,   -       would 
not  have  given  the  Crown  a  wider  berth,  which  could  be  done  only  by  starboarding 
her  helm.     The  Pilot  indeed  says,  that  '"  upon  entering  the  south-west  reach  of  the 
West   Sv.in.  he  necessarily  starboarded  the  helm  to  take  the  proper  course  up  th< 
reach  :  but  that  at  that  time  he  was  more  than  a  mile  distant  from  the  Crown  and  the 
ctive  lights  came  in  sight  just  as  he  had  steadied  his  helm." 
In  judging  of  the  probability  of  the  respective  statements,  it  must  l>e  ah 
borne  in  mind  that  the  Schwalbe  could  not  port  her  helm  when  the  brigs  weri 

because  she  was  as  near  the  Maplin  Sand  as  it  was  safe  for  her  to  go  :  that  her 
course  was  directed  between  the  two  brigs,  although  the  Pilot  says  they  were  in  "  'he 
immediate  vicinity  of  the  Maplin   Sand,  and  somewhat  close  thereto,   in  ord 
give  a  wide  berth  to  the  light  colliers  going  down."  which  would  be  effected  by  p 
them  well  on  their  port  side:  and  that  the  original  fault   was  in  the    - 
endeavour  to  pass  between  two  vessels  in  close  proximity  to  each  other.     It  is  pro- 
bable that  if  this  attempt  had  not  been  made,  the  Schualbe  would  have  gone  .  lear 
of  the  Crown;  [248]  for  by  the  evidence  of  the  Master  of  the  collier-brig  Bounty, 
which  was  a  quarter  of  a  mile  directly  ahead  of  the  Crown,  the  Schwalbe  passed  her 
safely  on  the  port  side,  and  "  shortly  afterwards  he  heard  a  hailing,  and  upon  looking 
astern    he  saw  that  the  Schwalbe  had   altered  her  >.  mrse,   and  was  a*  nearly  as 
possible  with  her  port  broadside  towards  the  Bounty,  going    stem  on   towards  the 
'  »'s  port  side." 

The  Schwalbe  could  only  have  been  brought  into  this  position  after  | 
Bounty  on  the  port  side,  by  starboarding  her  helm:  and  if  this  witness  is  to  be 
believed  :  and  there  is  no  ground  for  discrediting  him  :  the  case  of  the  Cro'cn,  that 
the  Schwalbe  was  originally  on   her  port   side,  and  that  the  collision  occurred  in 
consequence  of  her  afterwards  starboarding,  appears  to  be  completely  e-ta! dished. 

<ed  to  this  case  there  is  the  positive  evidence  of  th«  Captain,  some  of  the 
:rew.  and  the  Pilot  of  the  Schwalbe,  that  the  helm  was  never  starboarded,  which  is 
met  by  the  equally  positive  evidence  of  Jobling,  a  seaman  on  board  the  rrotrn,  that 
when  he  got  into  the  steamer  after  the  collision,  he  ran  instantly  aft.  and  there  saw 
"that  the  wheel  was  hard  a-starboard,  and  that  the  helmsman  was  still  hold  i 
hard  a-starlx>ard." 

These  contradictory  statements  are  not  to  be  reconciled  by  the  slip  made  bv  the 
Pilot,  as  described  by  the  Captain  of  the  Schwalbe,  in  first  giving  the  order  "stir- 
board,"  "but  after  the  word  had  hardly  -  ]  him.  in  the  same  breath  calling 
No!  port,'  "  because  the  first  order  appears  nor  to  have  been  passed,  but  only  the 
order  to  hard  a-port.  in  which  [249]  position  the  helmsman  describes  the  helm  to 
have  been  at  the  moment  of  collie 

Amidst   such   doubtful   and   conflicting   evidence,   their   Lordships  would 
disposed  to  disturb  the  judgment  of  the  learned  Judge  of  the  Court  of  Admiralty. 
even  if  the  Counsel  for  the  Appellants  had  raised  a  doubt  in  their  minds  as  to  its 
com    ■      ss  :  for.  to  repeat  the  language  used  by  them   in  the  Xorth  Americt 
Moon  -   !'(     i  •        ad  in  the  the  Julia  [Bland  v.  Rots.  11  Mo...  P.( 

210],  upon  which  judgment  lias  just  been  pronounced,  "in  order  to  advise  the  re 

-.il  of  a  judgment,  we  must  not  merely  doubt  whether  it  is  right,  but  1 
that  i*  is  wrong." 

Although  no  view  of  the  present  case  is  free  from  difficulty,  and  no  judgment 
can   1«-   formed    upon    it    without    hesitation,   yet    there  being   sufficient   evidei 
warrant  the  finding  of  the  Court  below,  assisted  as  it  was  by  Nautical  .\~- 
their   Lordships    could    m>t    with    propriety   reverse   the    decision    merely   upon   the 
ground  that  if  a  judgment  had  been  pronounced  in  favour  of  the  oppositi 
would  have  been  equally  capable  of  being  supported  by  the  evidence  produced  on 
their  >ide. 
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Tli'    *  lierefore,  being  found  to  be  in  the  wi 

considered  whether  the  own.  ded  in  exonerating  themselves  from  their 

prim,  responsibility,  by  showing  that  the  Pilot   was  the  sole  author  of  the 

injury.     For  this  purpos  -  •  nt   for  them  t<i  prove  the  vessel  to  have 

in  charge  of  a  licensed  Pilot,  under  whose  ordei  '  were  acting,  and  then 

11  upon  the  Court  to  pi    •  irticular  order  which  o 

riven  by  him.     By  the  expr<  [250]  the 

■.  which  ;  rs  from  lo>>  or  damage  where  it 

asioned  by  the  fault  of  the  Pilot,  the  onus  /•  lies  upon  tin-in.  as  their 

Lordships  decided  in  the  case  of  the  Christiana    7M  *     •  upon 

corresponding  words  in  the  former  Pilot  Act.  6th  Geo.   IV..  c.    125.     I'   has  been 

-..  in  the  consider;,-  -  le  circums  I  the  collision,  that  it  must  have 

l>een  occasioned  by  tin-  having  starboarded  her  helm  a  short  time  liefore 

it  occurred.      I  3,  to  relieve  themselves  from  their  liability,  are  bound  to 

-  an  order  to  starboard  the  helm  at  this  time  was  given  by  the  Pilot.     But 

no  such  proof  is  anywhere  to  lie  found,  except  in  the  hasty  expression  (corrected, 

as  the  witness  ^ays.  al:  re  the  words  were  out  of  his  mouth,  and  not  acted 

just  at  the  moment  id"  the  collision.     The  owners,  therefore,  fail  entirely  in 

the  evidci  -try  to  transfer  tic  sibility  from  themselves:  and  without 

lering  whether  there  was  any  negligent  act  or  omission  on  the  part  of  the  crew 

of  tli-    v  .  their  Lordships  think  it  sufficient  to  say.  that  the  owners  have  not 

succeeded  in  establishing  that  the  collision   is  to  be  attributed  solely  (if  at  all »  to 

the  fault  of  the  Pilot.     They  will,  therefore,  recommend  to  Her  Majesty  to  affirm 

the  judgment  of  the  Admiralty  Court,  with  costs. 

•l.i 'XY.  III.  Appeals  to  Pkivt  Council.  5.  Principles  on  which 
l\         I  S.C.  Lush.  239.     See  Tin    loncu,   1867,  L.R.   1   P.C.  432; 

4  Moo.  P.C.  (N.S.)  336;  The  Velasquez,  1867,  L.R.  1  P.C.  498;  i  Moo.  P.C.  (N.S.) 
426  :  T  ,1872,  25  L.T.  888  :  s.  633  of  the  Merchant  Shipping  Act.  1  - 

(57  and  5s  Vict.,  c.  60)  and.  as  to  Admiralty  Jurisdiction  of  Judicial  Committee, 
ens  v.  Gourley,  1860,  14  Moo.  P.C.  at  p.  102.] 


[251]     OX  APPEAL  FROM  THE  ROYAL  COURT  OF  THE  ISLAND  OF  JERSEY. 

THOMAS    HAYLEY,— Appellant;   GEORGE   BARTLETT    and   Others,— Ee- 
spondents*  [16th  Feb..   1861]. 

A  cording  to  the  law  of  Jersey,  a  hypothec  of  moveables,  if  unattended  with 
possession,  although  registered  in  the  Royal  Court  of  the  Island,  gives  no 
right  of  priority  over  the  other  creditors  of  the  mortgagor. 

Registration  of  a  debt  affects  only  immoveable  property. 

The  question  in  this  appeal  was,  as  to  the  right  of  the  Respondents,  creditors 
of  one  Allen,  to  share  equally  with  the  Appellant  in  the  proceeds  of  an  unfinished 
ship  and  tackle,  the  property  of  Allen,  which  had  been  mortgaged  to  the  Appellant 
and  afterwards  seized  by  the  Viscount  of  the  Island  on  his  behalf,  and  sold. 

The  facts  which  gave  rise  to  this  question  were  these:  — 

Allen  was  a  ship-builder  in  Jersey,  where  the  Appellant  has  been  resident  for 
several  years.  In  the  course  of  the  years  1856  and  1857  Allen  was  building  a  ship. 
and.  being  in  want  of  money  to  enable  him  to  complete  her.  he  applied  to  the 
Appellant  for  the  loan  of  £1000,  by  way  of  mortgage,  on  security  of  the  vessel 
then  in  course  of  construction,  and  it  was  arranged  between  him  and  the  Appellant. 
that  the  loan  should  be  applied  for  the  building  of  the  ship. 

[252]  That  sum  was  advanced,  and  a  deed  executed  on  the  18th  of  September, 

$57    by  Allen,  assigned  the  unfinished  vessel  and  her  tackle  to  the  Appellant,  upon 

trust  to  sell  the  same,  and  out  of  the  net  proceeds  to  retain  the  sum  of  £1000,  or 

the  value  of  £1200  Midland  Railwav  stock  (which  had  been  sold  bv  the  Appellant 

*  Present:  The  Right  Hon.  Lord  Eingsdown,  The  Master  of  the  Rolls  (the  Right 
Hon.  Sir  John  Romillyi.  and  the  Ri^rht  Hon.  Sir  Edward  Rvan. 


XTVMOOKE,  253  HAYLEY   V.   EARTLKTT  [l86l] 

to  raise  the  amount  of  the  loanV  with  interest  in  the  meantime,  in  preference  to  any 
other  creditors  of  Allen. 

This  deed  was  registered  in  the  Roval  Court  of  Jersey  on  the  21>r  September, 
-"" 

te  time  after  the  execution  of  this  deed,  the  Appellant,  having-  heard  that  the 
Respondent.  Bartlett.  proposed  to  take  a  security  from  Allen  on  the  ship  and  tackle 
for  an  amount  claimed  as  due  to  him  from  Allen,  required  further  security  from 
Allen  for  the  amount  due  to  him  on  the  registered  deed,  and  accordingly  a  mo: 
deed,   dated   the   22nd   of   May.    1*,"-  :ecuted   by  Allen,   whereby  the  ship, 

which  was  still  unfinished,  and  her  tackle  were  assigned  to  the  Appellant, 
by  way  of  security  for  the  amount  due  from  Allen  to  the  Appellant,  with  interest 
thereon.     This  deed  was  als  red  in  the  Royal  Court  of  Jersey  on  the  3th 

of  June.  1858 

The  Appellant  afterwards  made  further  advances  on  the  faith  of  his  securities. 
In  November,  1858.  the  Appellant,  for  the  first  time,  discovered  that  a  mortg    g 
deed,   dated  the   "23rd  of   April.    1858,   whereby  the   Respondent.   Bartlett   took  an 
se  _  :om  the  ship  and  tackle  from  Allen  by  way  of  security  for  the  sum  of 

- '_  2  previously  due.  had  been  registered  in  the  Royal  Court  on  the  5th  of  June, 
■  3,  whereupon  and  on  [253]  the  8th  of  December.  1858,  he  wrote  to  the  Respond- 
ent. Bartlett.  to  the  effect  that  unless  the  amount  due  to  him  from  Allen  was  paid, 
together  with  all  expenses,  on  or  before  the  20th  of  December  next,  the  vessel  would 
be  sold  by  auction  to  defray  the  amount  advanced  by  him. 

On  the  10th  of  December.  - "  i  e  ship  was  seized  by  the  Viscount,  on  behalf  of 
the  Appellant,  and  an  Ordre  de  justice  was  issued  by  the  Royal  Court  to  give  efi 
the  Appellant's  securities,  but  the  confirmation  of  the  arrest  of  the  ship  was.  from 
time  to  time,  postponed,  on  the  application  of  Allen  in  order  to  gain  further  time, 
and  on  the  3rd  of  January.  1859,  Allen  signed  a  memorandum,  acknowledginir  that 
the  sum  of  £1242  was  due  to  the  Appellant  on  the  securities:  and  the  question 
whether  the  Appellant  was  entitled,  in  addition,  to  have  the  balance  or  difference 
necessary  to  replace  the  sum  of  £1200.  Midland  Railway  stock  paid  to  hi 
Allen,  or  to  receive  the  sum  of  £1212  only,  was  atrreed  to  be  left  to  arbitration; 
and  Allen  agreed  to  pay  the  sum  of  £1212.  with  interest  from  the  20th  of  A 

-    •         _ ether  with  the  difference  of  the  price  of  the  stock  (if  so  decided  by  the 
arbitrators  1  to  the  Appellant,  on  the  11th  of  January.  1859. 

Allen  having  made  default  in  payment  of  the  amount  due  from  him  on  the  11th 
of  January.  1859,  the  cause  was  brought  on  for  hearing  on  the  11th  of  Febi 
far  as  the  Appellant  was  concerned,  pour  voir  confirmation  de  Ton 
e.     The  hearing  was  adjourned  to  the  16th  of  the  same  month,  when  the  < 
condemned  Allen  to  pay  to  the  Appellant  £1155.  being  the  price  of  the  £1200  Mid- 
[254]-land  Railway  stock  on  the  20th  of  August.  1858.  an.":  -  -      \hich 

judgment  Allen  appealed. 

In  the  meantime  the  Respondent.  Bartlett.  and  the  other  Respondei 
as  several  other  creditors  of  Allen,  and  also  Philippe  John  Le  Riche.  and  ten  other 
journeymen  shipw  ship  for  amounts  claimed  to  be  due  to  them 

from  Allen. 

The  several  Respondents  obtained  Acta  of  Court   in  their  favour,  and  by  an 
of  the  inferior  number  of  the  Royal  Court,  dated  the  16th  of  February, 
the  preferences  or  priorities  between  the  Appellai 

declared.     According  to  this  decision.  Le  Riche  and  his  fellow-shipwrights  w« 
come  in  a-       -  n  the  ship,  and  then  the  Appellant  and  the  Hespond- 

iiartlett.  by  virtue  of  their  respective  registrations  :  the  Respondent,  Bartlett.  for 
the  full  amount  of  his  demand,  with  interest,  while  the  Appellant   was  allov 
prefi  •  "i"  £1000  only,  and  the  other  Respondents  were  adi 

to  an  equal  right  of  pr<  irrently  with  the  Respondent.  Bartlett.  ai 

Appellant,  for  the  re*]  ::us  which  should  be  found  due  to  them  for  a 

supplied   in   t:  f  the  ship;   and   it    was   referred   to   the  Greffi 

The  claims  of  the  par? 
•1st  this  ■:  \!len.  the  Appellant,  and  one  Baudains.  the  represc 

of  another  creditor,  appealed  to  the  full  nu  1     urt,  and 

ral  adjournmc    -  ppeal  came  on  to  be  heard  at  the  instance  of  the  pi 

'ant  on  the  14th  of  April,  1  - 
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Application  was  then  made  to  the  Appellant  to  give  [255]  Allen  further  time,  to 
wnicrj  |„  consented,  on  condition  of  Allen's  withdrawing  his  appeal,  and  that  li 
the  Appellant's  claim  was  not  paid  within  a  limited  time,  the  vessel  should  be  sold; 
and  an  Acte,  dated  the  llih  of  April.   L859,  was  made  to  that  effect  by  the  Royal 

Default  was  again  made  in  payment  of  the  amoimi  due  to  the  Appellant,  and 
,n  the  expiration  of  the  period  fixed  bj  the  last-mentioned  Acti   in  that  behalf, 

was  advertised  for  sale,  and  on  the  24th  of  June,  1859,  was  -.Id  for  the  sum 
,f  £800.  The  Appellant  consented  in  the  sale  on  the  terms  that  his  secufitj  on  the 
proceeds  should  net  be  prejudiced  thereby. 

On  the  28th  of  January,  I860,  the  cause  came  on  to  he  heard  before  the  full  Court, 
when,  by  the  consent  of  all  parties,  he  Biche  ami  his  fellow-workmen,  who  had  been 
paid  their  demands  by  the  Appellant,  were  withdrawn  from  the  action,  and 
Uaudatus  appeal  was  declared  to  have  been  abandoned.  The  Appellant's  appeal 
was  then  heard  by  the  full  number  of  the  Court,  when  the  judgment  of  the  inferior 
number  was  confirmed,  and  the  Appellant  condemned  in  eosts  of  appeal. 

From  this  judgment  the  present  appeal  was  brought. 

As  tie'  Respondents  did  not  appear,  the  appeal  was  heard  ex  parte. 

Mr.  Druce,  for  the  Appellant.— By  the  decree  of  the  Boyal  Court  the  Appellant 
ias  been  unjustlv  deprived  of  the  benefit  .if  his  securities.     He  was  clearly  entitled 
0  be  paid  .'.ui   of  the  proceeds  of  the  sale  of  the  ship  in  priority  to  the  respective 
'256]  claims  of  the  Bespondents.     The  indenture  of  mortgage  of  the  18th  of  Septem- 
ber, 1857,  and  the  registration  thereof  on  the  21st  of  the  same  month,  constituted 
i  valid  securitv  on  the  ship  and  tackle.     The  mortgage  of  the  22nd  of  May,  1858, 
uid  registration  thereof  on  the  5th  of  June.   1858,  were  executed  and  effected  by 
ray  of  confirmation     and  not  of  substitution  for  the  Appellant's  original  securitv. 
3y  the  law  of  Jersey  a  mortgagee  of  moveable  property  takes  priority  from  its  date. 
iasnage,  Comms.  sur  la  Coutume  de  Normcmcbie,  Tome  ii.  Art.  cccccxciii.  (Edit. 
1709),  which  book  is  received  as  an  authority  in  Jersey.     Beport  of  the  Comms.  on 
aw  of  the  Island  of  Jersey,  1861,  p.  iii.  *  As  to  the  Respondent,  Bartlett,  he  had 
I  notice  of  the  Appellant's  securities  when  he  registered  his  security  of  the  23rd 
t    April,    1858.     The    securities    and    claims    of   the    other    Bespondents   w-ere    all 
iient  and  subject  to  the  Appellant's  securities. 

Judo-met  it  was  postponed,  and  now  delivered  by 

The  Bight  Hon.  Lord  Kingsdown  (March  15,  1861). — The  appeal  in  this  case  is 
irought  against  a  decree  of  the  Boyal  Court  of  Jersey,  confirming  a  decree  by  the 
nferior  number  of  that  Court. 

The  ground  of  the  appeal  is,  that  the  Court  below  have  refused  to  give  effect  to 
mortgage  security,  under  which  the  Appellant  insists  that  he  is  entitled  to  a 
ireference  over  the  other  creditors  of  the  mortgagor,  upon  the  proceeds  of  a  ship 
old  under  legal  process. 

It  appears  that  in  the  years  1856  and  1857,  one  Allen  was  engaged  in  building 

ship  in  Jersey,  and  that  he  obtained  from  the  Appellant   a   loan   for  the  [257] 

mrpose  of  enabling  him  to  carry  on  the  work.     The  sum  to  be  advanced  was  £1000, 

nd  to  secure  the  repayment  with  interest,  a  paper  writing  was  signed  by  Allen. 

lated  the   18th  of  September,   1857,  by  which  he  is  engaged   to   pay  the  sum  of 

21000,  with  interest  at  5  per  cent.,  and,  after  reciting  that  the  money  was  borrowed 

or  the  purpose  of  being  applied  to  the  construction  of  a  ship  then  building,  the 

ument  purported  to  assign  over  to  the  Appellant,  as  a  security  for  his  advances, 

id  ship,  and  all  the  materials  then  in  the  yard,  or  which  might  be  used  in  the 

instruction  and  completion  of  the  ship.     By  this  instrument  the  Appellant  was  to 

ave  the  option  of  requiring,  instead  of  payment  of  the  sum  of  £1000,  the  replacement 

f  £1200  stock,  of  the  Midland  Railway  Company. 

This  obligation  (not  noticing,  however,  the  mortgage)  was  registered  in  the 
ipyal  Court  of  Jersey,  on  the  21st  of  September,  1857. 

In  April.  1858,  the  Respondent,  Bartlett,  advanced  a  sum  of  money  to  Allen  for 
he  same  purpose  of  completing  the  ship,  and  took  a  mortgage  of  the  ship,  with 
otice,  however,  as  the  Appellant  alleges,  of  his  former  mortgage. 

In  May.  1858,  a  further  agreement  was  made  between  the  Ap>pellant  and  Allen, 
J  which  it  was  stipulated  that,  instead  of  £1000,  the  Appellant  should  receive  a 
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transfer  of  £1200  stock,  in  the  Midland  Railway  Company,  and  the  transfer  of 
these  shares  was  secured  by  a  mortgage  of  the  ship. 

On  the  5th  of  June.  1858,  the  two  mo  tgages,  or  instruments  purporting  to  create 
a  mortgage  in  favour  of  the  Appellant  and  the  Respondent,  Bartlett.  respectively, 
were  duly  registered  in  the  Royal  Court. 

[258]  Allen  having  become  insolvent,  the  ship,  still  incomplete,  was  sold,  and  the 
various  persons  having  claims  upon  the  proceeds  were  invited  to  come  in.  It, 
arranging  the  priority  or  payments  amongst  the  claimants,  the  Royal  Court  gave  a 
]> reference,  first,  to  the  shipwrights,  who  had  been  employed  in  the  construction  of 
the  ship,  whose  rights  are  not  now  in  controversy,  and.  secondly,  to  those  who  had 
contributed  money  or  material  to  the  construction  of  the  ship,  ranking  in  the  same 
line  the  Appellant  and  Bartlett,  and  the  other  Respondents  who  had  also  made 
advances  for  the  same  purp    • 

The  Appellant  insists  that  he  is  entitled  to  priority  over  all  those  parties,  in 
respect  of  the  earlier  date  of  his  mortgage. 

This  case  was  heard  before  us  ex  parte,  no  Counsel  appearing  for  the  Respondents ; 

but  we  have  inquired  into  the  law  of  Jersey  upon  this  subject,  and  we  find  from  a 

satisfactory  report,  made  to  us  by  the  Bailiff  of  Jersey,  (a)  referring  to  the 

The  report  of  the  Bailiff  of  the  Royal  Court  in  reply  to  the  inquiry  directed 
by  their  Lordships,  and  addressed  to  the  Registrar  of  the  Privy  Council,  v. 
follows :  — 

"  Jersey.  February  "_'l>t.  1861. 

"  Sir. — I  have  the  honour  to  acknowledge  the  receipt  of  your  letter  of  tl 
instant,  requesting  me  to  transmit  to  you.  for  the  information  of  the  Lords  of  the 
1  cil,  a  statement  of  the  practice  prevailing  in  Jersey  as  to  the  registration  of 

mortg  hattels.  and  desiring  information  as  to  the  Law.  or  Order  in  Council, 

under  which  such  registrations  are  made,  and  the  legal  effects  of  registration  on 
such  mortgages. 

"  In  obedience  to  the  request  therein  conveyed.  I  proceed  to  lay  before  their  Lord- 
ships the  following  statement. 

"'  In  Jersey,  the  object  of  registration  of  things  personal,  is  to  obtain  an  hypothec 
on  the  real  estate  of  the  debtor. 

"  In  order  to  effect  such  registration,  the  party  holding  a  bond  or  similar  deed, 
or  having  a  claim  for  a  personal  debt  or  demand,  sues  his  debtor  before  the  Royal 
Court,  either  for  the  confession  of  the  deed  or  bond,  or  for  the  payment  of  the 
sum  therein  expressed,  or  for  the  payment  of  the  debt  or  demand — the  amount  of 
such  debt  or  demand  being  specified  and  enunciated  in  the  action  :  and  whether  the 
proceedings  extend  to  one  or  more  Acts  or  Orders  of  the  Court,  the  Plaintiff,  by 
registering  the  first  or  initiatory  Act  of  the  Court,  obtains  an  hypothec  from  the 
date  of  such  Act.  provided  such  registration  take  place  within  fifteen  days  at  furthest 
from  the  date  of  such  Act.  If  the  Act  is  not  registered  within  that  period,  the 
hypothec  will  bear  date  only  from  the  day  of  registration. 

"  This  hypothecation  is  also  subject  to  this  further  contingency,  namely,  t 
the  debtor  be  declared  insolvent  ('  declare  en  desastn  ')  or  has  offered  to  m. 
within  ten  days  of  such  registration,  the  claim  falls  back  into  the  category  • 
hy;  1  debts. 

"  The  Registrar  is  bound  to  inscribe  in  the  Public  Register,  and  also  to  m 
the  documents  placed  in  his  hands  for  registration,  the  day  of  the  receipt  bv  him  of 
such  documents,  in  order  that  the  date  may  thereby  be  duly  regulated. 

"  When  a  registered  bond  or  other  personal  debt  has  been  paid  and  satisfied,  the 

creditor  is  bound,  under  a  penalty,  to  cause  the  registration  to  be  struck  out.  and 

acelled  within  fifteen  days  after  the  reimbursement  of  his  bond  or  other  debt. 

"  The  ion  to  which  I  allude  above  is  made  by  virtue  of  the  pn 

a  Law  denominated  '  Lot  sur  les  Dt  -'    11  Moo.  P.C.].  p.  260). 

by  t  on  the  10th  of  January.  1832,  and  confirmed  by  at 

Council  of  the  14th  of  March  of  the  same  year. 

"  Tin  ■   Law  which  mori  '.  irly  relate  to  the 

Shu  .re  the  Articles  24  to  27  inclusive. 
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text  of  Terrien,  [259]  and  to  two  decided  cases,  thai  in  thai  [sland,  as  in  many  other 
countries,  the  hypothec  of   moveables,  [260]  unattended   bj  is   nol    re- 

ed, and  that  registration  of  a  debl   is  material  only  as  it   affects  [261]  im- 
able  property.     The  whole  foundation,  therefon    ■  Appellant's  case,  in  this 

respect,  fails,  and  it  is  not  necessary  to  consider  how  far.  as  between  himself  and 
Bartk'tt.  he  could  have  maintained  the  priority  which  he  insists  upon. 

II uplains,  however,  further,  thai   he  has  not   been   allowed  to  stand  upon 

oo    ng  with  the  Respondents  as  againsl  the  proceeds  of  thi  or  the 

whole  of  his  demand;  for  that  whereas  he  had  obtained  an  order  foi 
Allen  of  i:  1  155,  as  the  value  of  £1200  stuck,  in  the  Midland  Railway  I  and 

costs,  yet  he  was  admitted  to  share  with  the  other  creditors  on  the  proceeds  of  the 
sh i j i  tn  the  extent  of  only  £1000,  and  lias  been  remitted,  as  to  the  remainder  of 
his  debt,  to  share  with  the  general  creditors  of  Allen. 

The  ground  upon  which  this  course  was  adopted  appears  to  have  been  this:  — 
The  Court  below  has  recognized  a  right,  on  the  part  of  all  who  have  contributed  to 
the  building  of  the  ship,  to  have  the  proceeds  applied  in  discharge  of  their  demand, 
a~  having,  in  effect,  a  lien  on  the  ship. 

Nothing  has  been  offered  to  us  in  argument,  to  show  that  this  is  not  the  law  of 
Jersey,  and.  indeed,  it  is  the  sole  foundation  on  which  the  Appellant  can  maintain 
the  preference  which  he  has  actually  obtained  over  the  other  creditors. 

This  being  so,  the  Court  seems  to  have  thought  that  the  Appellant's  claim  of 
preference  must  be  limited  to  the  sum  which  he  had  actually  advanced  for  the 
purpose  of  building  the  ship,  viz.   £1000.  and  [262]  that  as  to   anything  further 

'"  I  have  stated  thus  far  the  law  respecting  the  registrations  of  things  personal, 
for  the  purpose  of  obtaining  an  hypothec  on  the  real  estate  of  the  debtor  :  but  on 
jfe-perusal  of  your  letter  I  am  under  the  impression  that  this  statement  may  not  be 
a  sufficient  answer  to  the  questions  propounded,  as  the  term  '  mortgages  of  chattels  ' 
is  employed  :  this  induces  me  to  make  the  further  following  remarks. 

"By  the  annotations  on  the  'Continue  dt   Normandie,'  ir  is  stated  '  Meuble  n?a 
•  de  suite  en  Normandie.  et  est  entendu  que  meuble  n'a  point  de  suite 

hypothi  <jue.' 

"The  practice  in  Jersey  is  in  conformity  to  the  above  extracts,  that  is.  that 
chattels  are  not  the  subject  of  hypothecation — cannot  be  transferred  or  sold  by 
deed  by  way  of  guarantee,  where  no  actual  delivery  of  the  chattels  has  been  made  to 
the  creditor. 

"  In  1841,  in  Horlock  v.  Nugent  and  others,  the  Court  ruled  that  an  agreement 
(in  writing)  of  the  transfer  of  chattels  as  a  guarantee  for  a  debt  could  give  no  pre- 
ference to  the  creditor,  the  said  chattels  having  remained  in  the  possession  of  the 
debtor. 

"And,  in  a  more  recent  case  in  1>56.  '  ook  v.  Dodd,  Spencely,  intervener,  a 
creditor  who  raised  a  preference  claim  on  chattels  sold  to  him  by  deed  for  moneys 
due,  where  no  delivery  of  the  goods  and  chattels  had  been  made  to  the  purchaser, 
and  no  actual  possession  of  the  chattels  v;iven  to  him,  was  ousted  of  his  claim. 

"  The  registration  of  a  deed  of  transfer  or  mortgage  of  chattels  would  not  have 
the  effect  of  rendering  the  mortgage  valid,  and  could  be  of  no  other  avail  than  as  a 
charge  upon  the  real  estate  of  the  debtor  if  it  had  the  characteristics  required  by 
the  Law  of  1832,  which  I  have  quoted  in  the  former  part  of  my  remarks. 

"  (Signed)  "  John  Hammond." 

The  following  is  the  Article  of  the  " Loi  sur  les  DScrets"  referred  to  in  the 
Bailiff's  letter.  The  Articles  25,  2G,  and  27  have  no  relation  to  the  mortgage  of 
chattels.  "  Article  24. — Tout,:  insertion  d'vm  Actt  dt  la  Gour  Eoyale  aura  date  dans 
un  Decret  du  jour  de  t'obtention  du  premier  Arte  de  la  Procedure,  pourru  qu' 

\scrit  dans  les  quinze  jours,  au  plus  tmd.  dans  le  Lirre  des  Obligations.     Si  a  t 

n'y  a  point  ete   vnscrit  dans  re  dilai.   il  ,/e  porfera  date   que  du  jnur  de  son 

Wiscriptio  di.r  jours  a  rant  que  les  hit, is  ,;  aire  aient 

mi  qu'Hait  formi  sa  dema/nde  de  renc  !  sera  considiri 

i    une  dette,  sans   reconnaissance  ou  hypotheque.     L'Enrigistreur  sera   tenu 

i  r<  r,  tant  dans  U  lirre  du  rSgistre  public  qu'au  pied  des  pieces  qui  lui  auront 

■  raises,  le  jour  oil  la  remise  lui  en  aura  eft  faite.  afin  que  la  date  salt  riglit  en 

equence." 
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which  he  was  entitled  to  receive,  in  respect  of  the  value  of  the  Midland  Railwav  - 
exceeding  £1000,  that  was  a  claim  for  which  he  had  no  lien  on  the  p  Is  of  the 

ship. 

Their  Lordships  cannot  say  that  the  Court  was  wrong  in  that  view  of  the  case, 
and  they  will  humbly  advise  Her  Majesty  that-the  decree  complained  of  should  be 
affirmed. 

[Mews'  Dii:.  tit.  COLONY:  II.  Paktictlar  Coloxies  :  13.  Jersey  find  Gii' 
Lair*.     S.C  4  L.T.  5G7  :  9  W.R   770.] 


ON   APPEAL  FROM  HIS  GRACE  THE  ARCHBISHOP  OF   CANTERBURY.  AT 

LAMBETH  PALACE. 

THE  REV.  ALFRED  POOLE,  Clerk,— Appellant;  THE  BISHOP  OF  LONDON,— 
Bespondent*  [Feb.  9,  10,  11,  1861]. 

No  appeal  lies  to  Her  Majesty  in  Council  under  the  Statutes.  2nd  and  3rd  WilL 
IV..  o.  92  ;  and  the  3rd  and  4th  Will.  IV..  c.  41.  from  a  decision  of  the 
Archbishop   of   Canterbury,  confirming  the   revocation  of  the   licence 
Stipendiarv  Curate,  under  the  provisions  of  the  Statute.  1st  and  2nd  \ 
e.  106  [14  Moo.  P.C.  2 

In  an  ex-parte  application  by  P.  for  leave  to  appeal  to  the  Queen  in  Council,  from 
a  sentence  of  the  Archbishop  of  Canterbury  confirming  the  revocation  by 
the  Bishop  of  London  of  P.'s  licence  as  an  assistant  stipendiary  curate  in  a 
Church  in  the  Diocese  of  London,  an  appeal  was  admitted  :  but  the  question 
-  to  the  competency  of  the  appeal  was  reserved  and.  upon  protest  by  the 
Bishop,  the  right  of  appeal  ultimately  decided  agaii.-' 

This  was  originally  an  application  by  the  Appellant,  the  Rev.  Alfred  Poole.  Clerk, 
for  leave  to  prosecute  an  appeal  before  the  Judicial  Committee  [263]  of  the  Privy 
Council  against  a  sentence  of  His  Grace  the  Archbishop  of  Canterbury,  pronounced 
at  Lambeth  Palace,  on  the  23rd  of  March.  1859,  whereby  the  previous  revocation 

te  licence  of  the  Appellai        -  stipendiary  curate  of  St.  Paul's.  Wilton  Cres 
in  the  County  of  Middlesex,  by  the  Bishop  of  London,  was  confirmed. 

Against  this  confirmation  of  the  sentence,  an  appeal  was  asserted,  and  a  pre 
and  petition  of  appeal  on  behalf  of  the  Appellant  lodged  in  the  Registry  of  the  High 
Court  of  Admiralty  and  appeals,  preparatory  to  praying  the  usual  inhibition  and 
citation,  the  iss  which,  as 

Appellant  referred  to  the  Judicial  Committee  of  the  Privy  Council. 

The  question  raised  by  this  application  was.  whet'.ier  t-'ii  appeal  did  or  did 
lie  from  the  sentence  of  the  Archbishop  confirming  the  revocation  of  a  stipendiary 
curate's  licence,  under  the  provisions  of  the  Statute.  Is-  1  .  c.  106. 

The  facts  of  the  case  _  to  this  question  were  as  follows:  — 

In  the  year  1851,  the  Appellant  was  nominated,  by  the  Hon.  and  lit 
Liddell.  perpetual  curate  of  the  District  chapelry  of  Saint  Paul.  Knightsbridg 
the  then  Bishop  of  London.  diary  curate  of  the  Church  of  5 

Barnabas,  a  Chapel-of-ease  to  that  Di-  ipelry  :  and,  on  the  26th  of  September 

in  that  y  iishop  granted  to  the  Appellant  his  :  n  form  such  office 

of  a.--  ipendiary  curate.  to  him  a  yearly  stipe:  rving 

such  cure. 

[264]  Mr.  Liddell  was  the  resident  incumbent  of  Saint  Paul  and  Saint  Barna1    - 
whit!  ne  benefice  within  the  meaning  of  the  Statute.   1st  au>: 

Vict..  '■.    106,  and  the  Appellai.'  m  the  date  of   such  li 

revocation,  em]  ssistant  Curate. 

Oi  if  London  revoked  the  Appellant's  lice 

■  •.  he  appealed  rchbishop        I  rbury,  who  in  the  month  of  ; 

*P     ■  d.  and  Rev.  the  Archbishop  of  York,  the  Right  1! 

Lord  Cranworth,  i  I  Chelmsford,  the  Right  Hon.  Lo  >wn, 

:  Ryan,  and  the  Right  li        Sir  J  .      .      i 
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Bitting   in   camerd,   and   withoul    liearing   the   Appellant,   confirmed   the    Bishop's 
decision. 

In  January,  1859,  the  Appellant  obtained  from  the  Courl  of  Queen's  Bench,  a 
r,,l,.  absolute  for  a  Mandamus  to  compel  the  Archbishop  to  hear  the  appeal  and 

de  the  merits  (see  case,  Reg  v.  The  Archbishop  of  Cunt'  rbwt  •/.  El.  and  El.  5  15  i. 

In  consequence  of  this  decision,  the  appeal  "as  heard  in  February,  1859,  by  His 
Grace  the  Archbishop  of  Canterbury,  assisted  by  the  Right  Hon.  Dr.  Lushington,  as 
Assessor,  at  Lambeth  I'ahice.  and  mi  the  I'.Vd  of  Match,  L859,  His  Grace  again 
confirmed  the  Bishop  of  London's  revocation  of  the  Appellant's  licence. 

From  this  sentence  the  Appellant  asset-ted  an  appeal  in  manner  above  mentioned, 
and  presented  his  petition  of  appeal  to  Her  Majesty  in  Council,  praying  that  the 
same  might  be  referred  to  the  Judicial  Committee,  which  prayer  was  complied  with. 

Notice  of  the  \  ppollant's  intention  to  apply  by  Counsel  to  the  Judicial  Com- 
mittee to  direct  the  usual  citation  and  inhibition  to  issue  was  given  by  the  Appellant 
to  the  Bishop  of  London,  the  proposed  Respondent,  as  the  Judge  a  quo  in  the  appeal, 
through  his  Secretary,  and  a  copy  of  the  Appellant's  case,  as  prepared  for  hearing, 
was  trans-[265]-mitted  to  the  Bishop,  but  no  acknowledgment  or  reply  was  made  on 
his  behalf. 

On  the  20th  of  February,  I860*  an  application  was  made  ex  parte  by  Dr. 
Ehillimore,  Q.C.,  on  behalf  of  the  Appellant,  to  the  Judicial  Committee,  for  a 
citation  and  inhibition,  and  to  entertain  the  appeal,  when  their  Lordships  observed, 
thai  though  the  application,  after  notice  given  to  the  Bishop,  was  strictly  regular, 
yet  as  the  effect  of  making  an  order  in  the  Appellant's  favour  would  only  be  to 
order  the  appeal  to  be  received,  reserving  the  benefit  of  the  objection  to  there  being 
any  right  to  such  appeal,  it  would  be  very  inconvenient  to  dispose  of  a  question  of 
such  extreme  general  importance,  without  hearing  any  argument  on  the  other  side; 
or,  after  hearing  the  case  ex  parte,  to  reserve  a  question  in  substance,  and  put  the 
parties  ultimately  to  all  the  expenses  of  an  appeal:  their  Lordships,  therefore,  were 
disposed  to  think  that  the  best  course  would  be  to  direct  the  application  to  stand 
over,  and  a  further  notice  to  be  given  to  the  Archbishop,  and  also  to  the  Bishop  of 
London,  in  order  to  allow  either  or  both  of  them  the  option  of  appearing  and  being 
heard  upon  the  question  of  the  admissibility  of  the  appeal. 

In  accordance  with  such  opinion  and  directions,  notice  of  the  intended  motion 
was  given  by  letter  from  the  Registrar  of  the  Privy  Council  to  the  Archbishop  and 
the  Bishop  of  London,  and  a  copy  of  the  papers  in  the  matter  transmitted,  with  a 
request  that  they  would  inform  the  Registrar,  whether  it  was  their  pleasure  that 
Counsel  should  attend  on  their  behalf  on  a  day  thereafter  to  be  named  for  the 
further  hearing  of  the  application. 

[266]  The  Bishop  of  London  declined  to  instruct  Counsel  to  appear  on  his 
behalf,  and  a  communication  to  that  effect  was  made  by  his  Lordship's  Secretary  to 
the  Registrar  of  the  Privy  Council;  and,  upon  the  motion  being  renewed  t  (Mar.  7, 
L860),  on  behalf  of  the  Appellant,  by  Dr.  Phillimore,  Q.C.,  their  Lordships  were 
pleased  to  admit  the  appeal,  on  which  occasion  : 

Lord  Chelmsford  pronounced  the  opinion  of  their  Lordships,  to  the  effect,  that 
as  the  question  of  the  right  to  appeal  in  the  case  was  our  of  great  and  general  im- 
portance; and  their  Lordships  not  having  had  the  advantage  of  heating  Counsel 
against  such  right,  and  being  very  unwilling  to  exclude  the  further  consideration  of 
the  case,  they  thought  it  proper  to  admit  the  appeal,  reserving  all  question  as  to 
the  competency  of  the  appeal,  with  liberty  to  protest  against  the  same. 

On  the  Appellant's  petition,  their  Lordships  decreed  the  usual  citation  and 
monition  for  process. 

In  consequence  of  the  admission  of  the  appeal,  the  Appellant  extracted  from  the 
Privy  Council  a  citation,  intitled  in  a  cause  of  appeal  from  an  act  of  revocation  of 
licence,  promoted  and  brought  before  the  Archbishop  of  Canterbury,  against  the 
Respondent,  the  Bishop  of  London,  and  confirmed  by  the  Archbishop. 

*  Present  :  The  Righl  Hon.  Lord  Chelmsford,  the  Right  Hon.  Lord  Kingsdown, 
the  Right  Hon.  Sir  Edward  Ryan,  and  the  Right  Hon.  Sir  John  Taylor  Coleridge. 

t  Present  :  The  Right  Hon.  Lord  Chelmsford,  the  Right  Hon.  the  Lord  Justice 
Knight  Bruce,  the  Right  Hon.  the  Lord  Justice  Turner,  and  the  Right  Hon.  Sir  John 
Taylor  Coleridge. 
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This  citatioi         •  ed  on  the  Secretary  of  the  Bishop  of  Loudon. 

the  Registrar  of  the  An      -'  '       terbury.  p  of  London  appeared 

under  protest,  denying  the  jurisdiction  of  the  Judicial  Committee  Privy 

Council  in  the  ited  in  the  citation  :  alleging  thai  f  revo-[267]-eation 

-  not  done  by  an  Eccleei:  si         I    >urt  or  Judge,  but  by  virtue 
1st  and  2nd  Vict.,  c.  106,  from  whence  an  appeal-lay  to  the  Archbishop 
onlv.  and  not  to  any  Ecclesiastical  Court  or  Ju    a  urirm  or  anuul  su 

tion  :  that  such  appeal  was  in  fact  and  in  law  made  to  the  Archbishop  and  ] 
tried  and  determined,  by  virtue  of,  and  in  accordance  with  thar   3  :  that 

the  Respondent,  the  Bishop  of  London,  had  notice  only  to  appear  or  attend  before 
the  Archbishop  at  the  hearini.'  of  the  appeal,  by  a  letter  from  His  Gra      -  3  arv : 

that  previous  to  such  hearing,  there  were  no  pleadings  or  acts  in  Court :  that  at  the 
hearing  no  minutes  were  taken  or  recorded,  no  depositions  or  affidavits  rea 
witnesses  examined,  and  that  no  appeal  from  the  sentence  of  the  Archbis 
served  or  lies  under  the  provisions  of  the  Statute.   1st  and  2nd  ^  .  "6.  to 

Her  Majesty  in  Council:  and  that  neither  Her  Majesty  in  Council,  or  the  Judicial 
Committee,  had  any  legal  or  Ecclesiastical  jurisdiction  over  the  Archbishop,  or  the 
Respondent,  in  the  matter  of  the  revocation  of  the  licence,  or  any  authority  to  ■ 
tain.  hear,  or  determine  the  appeal. 

This  protest         •   -  upported  by  an  affidavit  of  the  Secretary  of  His  Grace  the 
Archbishop  of  Canterbury.     The  affidavit  set  forth  that  the  deponent,  as  1 
tary  of  the  Archbishop,  was  present  at  the  hearing  of  the  appeal  before  his  (- 
and  priw  to  all  the  proceedings  taken  with  reference  thereto.     That  the  Archbishop 
heard  the  appeal,  pursuant  to  the  Statute.  1st  and  2nd  Vict.,  c.  106  :  in  obedience 
to  a  rule  for  a  writ  of  Mandamus  directed  to     as  Grace,  granted  by  :rt  of 

:i's  Bench,  commanding  him  to  make,  or  cause  to  [268]  be  made,  inquiiy  into  the 
appeal  of  the  Appellant,  and  the  matters  complained  of,  according  to  the  provisions 
of  the  Statute.  1st  and  2nd  Vict.,  e.  106.  and  to  hear  the  appeal,  and  decide  the 
merits  thereof.  That  the  appeal  was  heard  before  the  Archbishop  himself,  sitting 
in  person,  with  the  ssisl  e  of  an  Assessor,  in  Lambeth  Palace,  and  not  before  any 
of  hi-  •     i  his  Province  or  Diocese  of  Canterbury.     That  the  deponent 

knew  such  Courts  to  consist  of.  first,  the  Arches  Court  of  Canterbury  :  second,  the 
Court  of  Audience:  third,  the  Court  of  Peev.'.  irth,  the  1  -• 

Court  of  the  Diocese  of  Canterbury  :  fifth,  the  Prerogative  Court  of  Canterbury; 
sixth,  the  Court  of  the  Master  of  the  Faculties  :  and  seventh,  the  Court  of  the  V 
General  of  Canterbury:  that  the  appeal  was  certainly  not  heard  in  any  of  those 
Courts.     That       -  e  did  not.  at  such  hear  -      Court,  but  as  Arch 

in  person,  hi  came  r  there  were  no  minutes,  pleadings,  or  acts  in  Court 

made,  entered  or  brought  in,  previous  to  the  hearing  of  the  appeal.     That  there 
were  no  witnesses  examined  on  the  hearing  of  the  appeal  with  reference  there 
the  facts  which  formed  the  subject  matter  thereof  or  otherwise.     That 
under  advice  of  his      —     -   r.  had  refused  to  receive  the  evidence  of  witnesses  ten- 
dered at  the  hearing  on  behalf  of  the  Appellant  :  and.  excepting  the  stat 
the  Appellant  himself,  and  of  three  per-      -  ng  to  be  ■  >ath. 

ate  in  the  nature  of  d< 
That  during  the  time  the  deponent  had  been  the  Secretary  -     ■;>.  all 

appeals  had  under  the  pro'  -  .  _    \  Vict.,  c.  106.  rel 

to  the  revocation  of  Curates'  licences,  been  made  and  [269]  had  in  writin.'.  pursuant 
to  the  111th  section  of  the  Act.  and  decided  by  his  Grace  upon  such  written  docu- 
ments :  and  tl  pellant  or  Respondent  had  ever  been  heard  1 
oral  testimony  of  witnesses,  or  !•• 

The   '  -  ti   Hardin-  >.   Mr.    "  -  Q.C.,   and 

lent,  the  Bish  -  ipport  of  the  pro' 

This    is  an  unprecedented  proceeding.     There  is  no  cause  dependintr.  and  no  < 

which  an  appeal  ribunal.     On  the  first  hear 

appii  appeal  I  LI.  it  was 

Lordships  that  the  Bishop  of  London,  from  «  sentei  -  well 

Canterbury,  whose  decree  of  affirmatio: 
il  is  mad 

:;.t,  appear  by  Cou:  -•  \     ordingly,  a  notic>  'he  Q^^H 
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of  this  Court,  but  both         I  the  Archbishop,  as  well  as  the  B  -  .don, 

advised  that  no  appeal  lay  from  their  decision  to  this  Tribunal,  declined  re- 
ully  to  appear,  and  the  motion  "as  again  madi  my  learned  friend. 

Dr.  Philliniore,  on  which  occasion  your  Loi  admit  the  appeal, 

subject  to  all  just  exceptions,  and  to  direct  that  the  Bishop  of  L 

e  thereof.     But.  the  Appellant,  I  :.t  with  giving  a  further  notice,  lias 

extracted  from  the  office  of  this  Court  a  citation,  which  he 

on  the  Bishop  in  a  cause  of  appeal,  being  an  act  of  revocation  not  made  by  any  Court. 
or  in  any  proceedings  in  [270]  which  it  can  be  said  there  is  a  cause  pending.  The 
Bishop,  therefore,  appears  to  this  citation  under  protest,  and  he  submits  that  your 
Lordships  have  no  jurisdiction  to  admit  this  appeal.     The  act  compl;  is  an 

ipal,  not  a  judicial,  act.     The  decision  of  the  Archbishop  is  improperly  termed 
in  the  citation.     It  is  not  a  sentence  at  all,  hut  a  confirmation  by  the 
Archbishop  of  an  act  of  revocation  made  by  the  Bishop  of  London.     There 
appeal  from  such  an  act.     Hooker's  Eccl  Pol.,  vol.   iii..  pt.    1.  p.  550.     The  with- 
drawal of  the  licence  by  the  Bishop  was  solely  under  the  authority  i>i  the  Sratute. 

d  2nd  Vict.,  c.  106.  There  is  no  statutory  right  of  appeal  to  Her  Majesty  in 
Council  except  under  :2nd  and  3rd  Will.  IV..  c.  92,  and  the  3rd  and  1th  Will.  IV.. 
c.  41,  sec.  3,  which  gives  this  Court  authority  only  in  such  cases  as  were  formerly 
within  the  jurisdiction  of  the  High  Court  of  Delegates.  The  B  i  I  rt  of  Delegates 
-  onstituted  by  the  Statute.  25th  Hen.  VIII. .  c.  19,  and  its  powers  transferred, 
first  to  the  King  in  Council  by  the  2nd  and  3rd  Will.  IV..  e.  92.  and  afterwards,  by 
the  3rd  and  4th  Will.,  c.  41,  to  this  Tribunal.  Unless,  therefore,  this  appeal  is 
within  the  Statute.  25th  Hen.  VIII..  c.  19,  there  is  no  authority  in  this  Court  to 
entertain  it.  Now.  first,  is  there,  in  any  legal  sense,  a  cause  or  business  of  pro- 
ceeding? Who  are  the  parties.'  Where  is  the  record?  Where  is  the  evidence.' 
What  is  the  prayer?  There  are  no  proceedings  upon  which  your  Lordships  could 
adjudicate,  even  if  there  were  an  appeal,  but  the  Statute,  1st  and  "2nd  Viet.,  c.  106, 
is  conclusive  upon  the  point.     Th  section  gives  an  appeal  to  the  Archbishop, 

and  his  sentence  is  final.     There  is  no  further  appeal  even  pointed  at.  much  1< 
be  inferred.     But  it  is  said  that  the  Bishop  sitting  [271]  sua,  and  the  Arch- 

bishop, to  whom  an  appeal  is  given  by  the  Statute.  1st  and  2nd  Vict.,  c.  106, 

Court  within  the  meaning  of  the  Statute.  25th  Hen.  VIII..  c.  19.  Such,  how- 
ever, is  not  the  case.  The  111th  section  of  the  Statute,  1st  and  2nd  Vict.,  c.  106. 
which  enacts  the  mode  in  which  the  appeal  is  to  be  heard  by  the  Archbishop,  is 
decisive  upon  that  point.  All  the  Ecclesiastical  Courts  of  the  Archbishop  of  Canter- 
bury are  stated  and  enumerated  by  the  Archbishop's  Secretary  in  his  affidavit :  and. 
he  says  that  the  appeal  heard  by  the  Archbishop  was  certainly  not  heard  in  any  of 
those  Courts.    ' 

But,  it  is  necessary  to  go  farther  and  trace  the  origin  of  the  appellate  jurisdiction 
in  1*  'clesiastical  matters.     Now,  it  is  a  matter  of  history  that  Lord  Coke  was  a  party 
to  the  framing  the  Statutes  by  which  the  Reformation  was  accomplished.     Hallam's 
1.  i.,  pp.  64,  110,  note.       The  history  of  that  event  is  too  well  known 
to  dwell   upon.     The  object  of  the  Statutes   regarding   Ecclesiastical   appeals,   the 
24th  Hen.  VIII. .  c.   12.  and  the  25th  Hen.  VIII.,  c.  19,  is  accurately  stated  and  ex- 
sed  by  Lord  Coke,  in  his  Institutes  (4th  Inst.,  p.  334  |,  and  is  recognized  by  Lord 
Campbell,  in  his  judgment  in  the  Court  of  (Queen's  Bench  in  Graham  v.  The  Bishop 
of  Exeter  (15  Q.  Ben.  Rep.  66).     The  object  of  the  25th  Hen.  VHT.,  c.  19.  as  well  a* 
■  ibsequent  Statutes,  was  to  prevent  appeals  to  Rome.     Gibson's  Codex.  Intro- 
ductory  Discourse,   p.   xvii.  :    1    Cardwell's  "'  Synodalia,"  Pref..   p.   xx..   and  not  to 
confer  a  new  jurisdiction.     This  case  must  be  looked  at  as  if  it  had  occurred  imme- 
ily  after  the  passing  of  the  S  3  of  Henry  the  Eighth.     At  the  time  of  the 

mat  ion  the  Ecclesiastical  jurisdiction  was  split.     All  that  was  not  given  by  the 
[272]  Statute.  25th  Hen.  VIII..  c.  19,  to  the  Kino,  or  the  High  Court  of  Del*  . 
therefore,  by  the  previous  Statute.  24th  Hen.  VIII. .  c.  12.  remained  in  the  Archbishop 

nterbury.     That  was  the  effect  of  the  abolition  of  appeals  to  Rome.     By  the 

re.  5th  Eliz..  c.  1,  the  Royal  Supremacy  in  Ecclesiastical  matters  was  expressly 
limited.  This  fact  is  admitted  by  all  constitutional  writers  of  the  period.  Stephen's 
Eccle.  Statutes,  vol.  i..  p.  406:  Hallam.  Const.  Hist.,  vol.  i..  p.  110.  note.  There  is 
no  instance  to  be  found  of  such  an  appeal  as  this  from  the  time  of  Henry  th    Eighth 
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to  Queen  Anne,  though  during  that  period  every  possible  question  of  Ecclesiastical 
law  and  jurisdiction  was  agitated.  Then  how  can  it  be  argued  that  the  Statutes 
of  Henry  the  Eighth  meant  to  alter  the  Canon  Law  as  to  Curates'  Ik 
"  Vican  -  "  was  the  Curate  by  the  ancient  law.  By  that  law  Curates  could  only  be 
removed  by  incumbents,  or  by  the  Bishop.  Lyndwood.  lib.  v.,  tit.  13.  p.  311 
(Oxford  edit..  1679)  :  Edmundus.  Coiist.  tit.    36.  cap.  5,  verbo  "  Amovt    ■  "  :  2  Burn's 

E     le.  Law."'  p.  74.  note  by  Phillimore  (edit.  1846)  :  Gibson's  Codes,  vol.  ii..  p.  - 

Hodgson  v.  Dillon   (2  Curteis.   Ecc.   Rej  2);  J      as   n's   Clergyman's  Vade 

m.  tit.  "•  Curacies."  vol.  i..  p.  95  (edit.  1731):  says  "  These  Curates  [i.e.  licensed 

Curates]  may  be  placed  and  displaced  at  the  Bishop's  discretion  without  any  process 

at  law.""    Cattdre,  5  Co.  Rep.  i    i.),  1st  Inst.,  p.  344:  Edes  v.  The  Bishop  of 

d  (Yaughan,  21  ;  see  1  Stephen's  Ecc.  Statutes.  161.  note)  :  Rome'!  v.  The  B 
of  Lincoln  (3  Bingh.  256.  "261.  271).  If  no  express  power  of  appeal  is  given  by 
Statute  it  cannot  be  allowed.  Re;/,  v.  The  Recorder  of  Ipswich  (8  Dow'. 
Curates'  licences  are  by  their  terms  limited  and  temporary,  as  appears  [273]  from 
the  precedents  given  in  Gibson's  Codes.  App.  pp.  1534.  1517.  Xo  case  is  to  be 
found  of  a  Mandamus  being  granted  against  a  Bishop  refusing  to  ordain  or  to 
grant  a  licence.  In  Birch  v.  Wood  ( 2  Salk.  506).  the  action  was  brought  by  a 
Curate  for  salary  attached  to  his  office,  and  a  prohibition  nisi  was  granted,  the 
Court  holding  that  a  Curate  was  removeable  at  the  will  of  the  parson,  and  could  not 
prescribe.     So  in  Price  v.  Pratt  iBunbury.  27  Court  oi  Exchequer  held  that 

a  Curate,  though  perpetual,  being  removable  at  pleasure,  could  not  sue  for  tithes. 
In  Martyn  v.  Hind  (2  Cowp.  441).  Lord  Mansfield,  without  positively  deciding  the 
question,  expressed  his  opinion,  that  a  Curate  misconducting  himself  mi; 
course,  be  dismissed  bv  the  Bishop.  The  same  law  is  laid  down  in  The  Bisl 
St.  David's  v.  Lucy  (l'Lord  Bay.  447.  539.  543.  S.C.  1  Salk.  134),  and  by  Black- 
stone.  1  Comm.  p.  380.  The  general  law  of  the  Church  is  declared  by  the  Statute, 
26th  Hen.  VIII.  c.  1.  to  be  '"to  visit,  repress,  redress,  reform,  correct,  and  amend": 
and  the  case  en'  The  Bishop  of   St.  1  ~hows  that  whatever  ancient 

canonical  jurisdiction  belonged  to  the  Archbishop  was  not  taken  away  by  th     - 
of  Henry  the  Eighth.     There  are  many  acts  which  may  be  done  both  by  the  Arch- 
bishop as  well  as  the  Bishop  which  are  rjuasi  judicial  acts,  but  from  which  no  appeal 
lies  :  as  for  instance  those  concerning:  the  services  of  the  Church  provided  for  in  the 
declaration  prefixed  to  the  B  'rayer  :  the  Rubric  for  the  distribution 

of  the  offertory  money:    and    again    the  Archbishop  may  arrant    or    refuse    special 
licences  for  marriages,  and  degrees  in  arts. 

[274]  Then,  how  stands  the  case  as  regards  the  Canon  law?     The  root  and  or  _ 
of  that  law  is  the  Corpus  Juris  Canoniei,  the  best  ancient  exposition  of  which 

ind  in  the  institutions  of  Lancellotus.  Ext  •  ■."  Lib.  ii. 

Tit.  22.  Thomassinus.  comments  thereon.     Vetus  et  Xo 

wrus,  Pt.  1.  1.  2.  cap.  27.  s.  9.  p.  176.     Mr.  Justice  Park  gives 
an  accurate  history  of  the  origin  of  Curates  in  RenneU  v.  The  Bishop  of  Lincoln 
•  d  so  does  Van  Espens,  Jus.   Ecclesi.   r'niversum,   pt.    1.  tit.  3, 
cap.  2.  sec.  3,  p.  14.  published  about  the  year  1700.     Diet. 
Durand  de  M  1.  v..  p.  466-7  (edii 

Eccl.  pt.   1.  sec.   1.  cap.  9.  s.  267  '  "  'ilia   imp 

et  Bavaria  aeeomodatae,  p.  382  ;  -  Private  Ecc,  Lib.  1.  cap.  3.  s 

C.  •   perpetu 

lit.  Rome.    1831).     Such  are  the  authorities  upon 
this  point  from  the  bocks  ancient  as  well  as  modern.     Now.  the  very  word  "  lit 
or  licence,  implies  a  revoking  power.     Thus  at  Common  law  a  licence  by  pat 
go  on  another  man's  land   is  !e  even  though  money  has  been  paid  for  the 

V 

'■■ 
this.     Such  appeal  did  not  exist  under  the  12th  A]  -  12.  which  was  the 

1  Is.     The  36th  (    ».  III..  •  e  an 

1  to  the  Archbishop,  w'  decide  in  a  summary  way.     This  Statut 

119.  which  r  h  Canon.  Jac.  I.. 

relating  to  [275]  <  The  III..  •-.  '."J.  relates,  among  other  thi 

to  the  lice  nent  of  their  stipends,  and  shows  the  juris 

- 
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tion  the  Legislature  has  given  thi     ■  wholly  statutory,  repealing  the 

previous  Statul  I         1!'  ■  d  the  53rd  Geo.  III.,  c.  149,  but  in  all 

the  clauses  relating  t..  Curates  the  enactments  of  tl 

- 

I  and  74  give  power  to  the  Bisho  immarily  and  with- 

th  an  appeal  to  the  Archbishop  who  was  to  decide  in  a  summary 
mam.  ;-ir-  aud  '  l'"    "  ' ''  v- 

Turn*,-  (6  Ad.  and  Ell.  •  -  '■'  v-  Thomas  (9  Ad. 

it   was  held  t  --uw  Courts  were  i  their 

jurisdiction   by  the  Statute.   ."7   •  III.,   c.   99,   sec.   74.   in   a   dispute  touchii  e 

Curat'   -  -  d.     Then  comes  th     -  under  which  this  appi 

d,  the   1st   and   2nd  Vict  c.    106,  under  which  B 

•  hd  in  the  pn  S  jurisdiction,  an  appel- 

m,  to  Her  Majesty  in  Council'     Wh  How    is  it  to 

cised  or  hi  Where  no  appeal  is  given  by  a  Statute,  it  cannot  be  in- 

by  implication,   "Dickenson's  Guide  to  Quarter 
5th  edit.,  hy  Talfourd,  p!  626.     It  is  not  the  duty  of  this  Court  to  make 
a  precedent  where  no  such  right  of  appeal  as  claimed  e\ 

Dr.  Phillimore,  Q.C.,  Mr.  Coleridge,  and  Mr.  Bullar  for  the  Appellants.— This 
is  a  matter  of  I  leal  discipline,  cognizable  only  by  Ecclesiastical  authority, 

and  to  be  decided  [276]  only  by  Ecclesiastical  law.  and  the  question  really  is.  whether 
there  must  not  lie  in  this  case,  as  in  every  other  Ecclesiastical  cause,  an  ultimate 
appeal  from  the  decision  of  the  Archbishop  to  this  Tribunal.  Your  Lordships. 
after  two  successive  applications,  notice  of  each  of  which  was  duly  given  both  to  his 
Grace  the  Archbishop  as  well  as  to  the  Lord  Bishop  of  London,  though  neither  of 
appeared,  granted  leave  to  appeal,  and  incident  to  that  leave  was  the  issuing 
of  the  citation.  I:  is  the  formal  process  of  this  Court,  as  an  Ecclesiastical  Court, 
and  is  framed  and  drawn  up  by  a  Surrogate  of  the  Court  in  the  usual  and  common 
form,  in  a  cause  of  appeal  against  which  my  learned  friends  now  appear  on 
St.  Now,  the  first  question  is.  What  is  the  nature  of  the  proceeding  before 
the  Archbishop  ?  "We  contend  it  is  a  judicial  proceeding.  It  is  quite  clear  from  the 
language  of  the  Judges  of  the  Queen's  Bench,  when  the  writ  of  Mandamus  was 
applied  for.  that  they  so  considered  it  (Reg.  v.  The  Archbishop  of  Canterbury,  El.  and 
El.  o45i.  Mr  Justice  Crompton  calls  it  a  "judicial  inquiry,"  and  a  •judicial 
561).  It  is  of  no  moment  that  the  proceeding  was  not  intitled  in  any 
particular  Ecclesiastical  Court :  it  was  legally  before  the  Archbishop  on  appeal,  and 
had  the  character  and  attributes  of  a  judicial  proceeding.  It  was  to  all  intents  and 
purp  -ence  pronounced  in  an  Ecclesiastical  ca  -  such,  is  appeal- 

able to  Her  Ma'jesty  in  Council.     The  Statute.  25th  Hen.  VIII..  c.   19,  s.  4.  enacts. 
And  for  lack  of  justice  at  or  in  any  the  Courts  of  the  Archbishops  of  this  Realm, 
or  in  any  the  King's  dominions,  it  shall  be  lawful  to  the  parties  grieved  to  appeal 
King's  Majesty."     That  is  conclusive.     By  the  Statute.  25th  Hen.  VIII..  c.  19. 
the  jurisdiction  was  conferred  [277]  upon  the  Hi:_rh  Court  of  Delegates,  and  is  now 
Tribunal  by  the  Statute.   3rd  and  4th  Will.  IV..  c.   41.   s.  3.      The 
authority  of  t        Bis  to  revoke  the  licence  of  a  Curate  is  conferred  by  the 

section  of  the  1st  and  2nd  Vict.,  c.  106,  which  constitutes  the  Bishop  the  sole  jud  _ 
the  propriety  or  expediency  of  granting  or  revoking  a  licence,  with  an  appeal  front 
his  decision  to  the  Archbishop  of  the  Province:  that  we  submit  is  sufficient  to  con- 
te  a  Court,  and  if  it  be  a  Court,  it  can  only  be  an  Ecclesiastical  Court,  in  which 
the  Ecclesiastical  law  and  practice  must  prevail.  By  that  law,  then,  an  appeal  lies. 
as  of  course,  to  The  Tribunal  of  the  last  resort,  that  is  the  Queen  in  Council.  The 
inhibition  and  citation  complained  of  are  part  of  the  process  of  an  appellate  Court, 
and  issue  as  of  course. 

It   is  no  valid  objection  that  the  Court  of  the  Archbishop  is  not  particularly 

_viated.     The  Archbishop  has  always  had  an  extra-judicial  Court  in  his  Palace 

at  Lambeth  :  it  was  in  such  a  Court  that  the  Bishop  of  St.  David  was  proceeded 

51     ind  deposed,  and   against  those  proceedings  the   Court  of  Kind's  Bench 

e  a  prohibition.  The  Bishop  of  St.  DavuEs  v.  Lucy  (1  Salk.134  :  14  State 

It  is  there  said,  that  the  Archbishop  having  a  Provincial  power  mav 

hold  his  Court  where  he  pleases  :  he  mav  convene  before  himself,  and  so  likewise  the 
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Bishop's  Court  may  be  the  Court  of  the  Ordinary  or  the  Ancient  Court  of  Aud. 
•  ,  p.  96.  and  Co..  4th  Inst.,  p.  337  :  Godolphin's  Abr.  p.  22, 

Prolegom.  vol.  i.,  pp.  sii.  xvi.     There  is  no  distinction  between  proceedings  before  the 
Bis'h  edings  in  his  Court.     The  Rubric  on  the  services  of  the  Church 

dire  shop.     In  cases  under  the  [278]  Statute.  1st  and  2nd  Vi 

106.  the  mode  of  proceeding  :ed  out  by  the  111th.  112th.  113th.  and  123rd 

sections,  but  they  do  not  make  the  resort  to  the  B>  Archbishop  less  a  ( 

or  alter  the  nature  of  the  practice  that  must  prevail  there.     Aylifie's  Parergui 
147  and  151.     The  Court,  of  Facu       •  -    is  a  Court  which  may  be  pl- 

over •. rchbishop  in  i      -  37.  and  the  licences  granted  are 

the  -  judicial  proceedings  whether  sriven  in  or  out  of  Court.     77 

Portland  x.  Bingham  (1  Ha__    I       st.  Reps.  157:.  Line  r.  Hank  (1  L  •  -  i         Cases, 
146i.     It  is  no  objection  that  the  suit  in  the  first  instance  is  a  summary  suit.     It 
if  thv  a  plenary  suit  at  any  time.     Aylifie's  Part 

147  a  \  part  IV..  c.  I.,  sec.  I.     By  the  Common  Law.  as  well  as  by  the  Civil  Law, 

an  appeal  is  a  sacred  and  universal  right,  and  it  matters  not  whether  the  act  be  an 
act  of  voluntary  or  contentious  jurisdiction.     All  the  authorities  very  fully 
this.     Lequeux,  Compendium  Juris  Canoniei,  Vol.  III.,  eh.  6,  Tract.  2.  sec.  1.  p.  151, 

E  ■"  I.  de  Droit  Mailleane,  tit.  "  A 

pp.  183,  4.  3.  p.  192       A  71  and  76.  in  his  chapter  on  a] 

.il  lies  in  every  cause,  and  from  every  grievan  ss  it  be  ii. 

a  case  where  the  law  itself  prohibits  an  appeal.     So  also  it  is  laid  down  by  Calvinus, 

,  2  Vol.,        78,  As  to  t       Statutes;  the 

He:  .  Ylli  .    .  !  2,  the  25th  Hen.  VIII. .  c.  19,  as  well  as  the  5th  Eliz..  c.  1.  confirm  the 
rigL-  -al  previously  _  .  they  do  not  take  it  away.     If.  therefor 

appeal  such  as  this  would  have  lain  before  these  Statutes,  it  will  lie  still.     Th< 
to  a  Curate,  the  "  Cure  substitute  as  he  is  named  in  the  [279]  Canons  of 

(see  i  47,         I       78,  and  113).     The  early  definition  of  Curate  is  giv< 

Ducanire.    Gloss.    "  Curatus."     Sacerdos   Extn  .    i    Institutit 

■  t  Nova  Eccl.  Diicip.,  Vol.  III.,  pt.  4.  ch.  1.  sec.  13.  47.  eh.  17 
10,  SchentaL  "Inst.  J  pt.  1,  b.  1.  ch.  9.  s.  267.     There  can  be  no 

question  that  the  order  existed  long  prior  to  the  Reformation.     Lyndwood.  ' 
b.  4.  tit.  3.  '  jloss.  ib.  Statute.  2nd  Hen.  IV.  c.  15.  cited  in  Gi 

Codes,  p.  328.  9.  5  :  Statute.  Edw.  VI.  c.  1.  Constitutions  of  Langton,  Lyndwood,  pp. 
lv4.  310  and  311.  all  show  the  Curate  to  have  been  originally  as  now  the  substitute 
for  the  "  Vicarius."     Then,  having  a  recognised  status  in  the  Church,  the  on 
on  the  other  side,  to  prove  that  they  have  been  deprived  by  any  Canon  of  the  Church, 
or  Act  of  the  Legislature  of  this  intrinsic  right  by  Ecclesiastical  Law  to  ap]  • 
the  highest  Ecclesiastical  Court.     Thomassinus.  Vet  el  Sova  Eccl.  Discip.,  Vol.  III.. 
pt.  4.  sec.  13,  Joannis  Devoti Institutiorum  Canonicarum,  pp.  161.  170  (Edit,  i 
Whisl       s  Case,  (Cardwall's  5j  .  Vol.  II..  ]       ".'  ■  with  the  r< 

of  the  Judges  thereon,  declaring  that  in  all  Ecclesiastical  causes  there  is  an  a 
to  the  ultimate  Tribunal.     It  cannot  alter  the   rights  of  the  Curate  that  he  is  a 

diary  curate:  he  is  equally  a  licensed  Curate,  and  is.  in  every  sense,  ii 
same  position  as  regards  his  leL'al  status.     In  the  ease  of  Black  v.  Rackham  (5  M 
P.C.  '     •  -      05;  and  see  S  '  prohibition,  '.'  Q.  Ren.  Rep.  691  >.  though  a  pr< 

nt  kind,  was  under  the  same  Statute,  the  1st  and  '2  t.,  c.  1'" 

it  was  never   -  in  that  case  that  there  was  not   an   appeal  to  this  Court. 

pellant  here  is  the  Curate  of  [280]  a  resident,  not  of  . 
Incumbent,  as  provided  for  by  the  98th  section  of  the  Statute.      Suppose  the  decision 
of  the  Archbishop  had  reversed  the  sentence  of  the  Bishop,  could  it  be  contended  that 
the  Bishop  would  have  no  appeal,  could  he  lie  compelled  by  the  Curate  to  regranl 
his  licence  without   an  appeal  to  this  Court.'     Surely  not:  and  if  so.  what 
deprive   the   Curate   of   his    appeal!      [nstai      -      :    the   Clergy    appealing 

f  the  Bishop  are  frequent     The  Queen  v.  Bishop  of  Chi.  _  ■  Law 

.!..  Pt.  -         -  a  late  case  where  the  right  of  a  Bis: 

-  on  under  the  Church  Discipline  Act  ••■    -  >ned  on  appeal     All  reason  and 

justice  is  in  favour  of  the  a]  -  -  iiis. 

The   '  \. lvo.au-     Sir  John   Harding],   in   reply. — By  the  Canon   Law  the 

"Curat  tute,  but  is  himself  the  Parson  of  the  parish,  who  couM 

not  be  removed  without  a  regulai  -^-atutes  of  Heurv  the  Eighth,  and 
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Elizabi  h,  have  no  bearing  on  the  case  of  a  stipendiary  curate.  The  whole  prow  i 
here  is  under  the  Statute,   I  si  and  2nd  Vict.,  c.   106,  the  appeal 

m  of  thai   Statute  to  the  Archbishop,  In  the  ultimate  appeal.     The  lice] 
by  the  Bishop  is  entirely  optional.     N<  i  ompelled  to  I 

or  when  a  licence  is  granted  cite  him  in  his  Court  to  shew  cause  why  such  li 
should  no)  be  revoked.  If  the  <  urate  had  been  so  cited,  he  might  have  had  an  aj 
but  in  this  case  there  is  no  cause  in  a  Court,  oi  '  cited  and 

relied  on  by  the  other  side  are  all  de  hors  the  real  question,  they  are  all  ca 
1..    lesiastical  causes. 

[281]  Judgment  was  reserved,  and  delivi  red 

Tlie  Right  Hon.  Lord  Cranworth  (March  13,  186]  |. — The  only  question  on  which 
we  have  i"  pronounce  an  opinion  in  this  case  is.  as  in  the  right  of  Mr.  Poole  to  appeal 
to  Her  Majesty  from  a  sentence  of  the  Archbishop  of  Canterbury  '!.      :,  the 

83rd,  l^olh  by  which  His  Grace  confirmed  the  revocation  by  the  Respondent  of  the 

Appellant's   licence    as   an    assistant    stipendiary    curate    in    the    Church    of    Saint 
Barnabas,  in  the  Dio.ese  of  London. 

The  case  was  argued  before  us  with  great  learning  and  ability  :  and  our  attention 

was  directed  to  numerous  ancient  Ecclesiastical  authorit  ar  on  the 

question.     But,  after  giving  the  most  careful  attention  to  all  which  was  addressed 
to  us,  we  have  come  to  the  conclusion  that  the  question  turns,  not  on  ancient  E< 
astical  law.  but  on  the  true  construction  of,  at  most,  two  modern  Acts  of  Parliament. 

It  is  not  necessary  to  decide  whether  there  were  or  were  not  in  our  Church  before 
the  Reformation  functionaries  corresponding  precisely  to  the  stipendiary  Curate 
of  the  present  day.  It  is  sufficient  for  the  purpose  of  enabling  us  to  come  t"  a 
satisfactory  conclusion,  that  we  should  see  how  far  they  have  existed,  and  to  what 
extent  their  rights  have  Keen  recognized  in  modern  times. 

That  such  a  class  of  persons  existed  at  the  beginning  of  the  seventeenth  century, 
is  plain  from  the  Canons  of  1603. 

The  47th  Canon  provides,  that  every  beneficed  clergyman  licensed  not  to  reside 
on  his  \n  nefice,  shall  cause  the  cure  to  be  supplied  by  a  Curate,  that  is,  a  sufficient 
and  licensed  preacher  ;  and  the  next  Canon.  [282]  the  48th,  '_r"es  on  to  say  that  no 
Curate  shall  be  permitted  to  serve  in  any  place  without  examination  and  admission 
of  the  Bishop  in  writing  under  his  hand  and  seal. 

Though,  doubtless,  there  was  by  no  means  the  same  number  of  Curates  then  as  in 
modern  times,  yet  it  seems  certain  from  these  Canons  that  such  an  order  of  Ecclesi- 
astics then  existed  ;  and  this  is  made  more  plain  by  subsequent  Acts  of  the  Legislature. 

We  are  not  .aware  of  any  Statute  bearing  directly  on  the  point  prior  to  the  12th 
of  Anne.  c.  12.  s.  2.  By  that  Statute  it  was  enacted  that,  if  any  Rector  or  Vicar  should 
joes .nt  any  Curate  to  the  Bishop  to  be  licensed  or  admitted  to  serve  the  cure  in  his 
absence,  the  Bishop  should  fix  his  stipend  at  an  annual  sum  not  exceeding  £50. 
An  in  case  of  any  dispute  as  to  payment,  the  Bishop  should  summarily  hear  and 
determine  the  same  :  and  in  case  of  non-payinent  he  might  sequester  the  profits  of  the 
living. 

This  Statute  shows  clearly  that  in  the  reiLrn  of  Queen  Anne.  Curates,  according  to 
the  modern  acceptation  of  the  word,  were  a  class  of  Ecclesiastical  functionaries 
commonly  known  and  recognized  in  the  Church. 

The  next  Statute  to  which  it  is  necessary  in  refer  is  the  36th  of  Geo.  III.,  c.  B3. 
The  1st  section  of  that  Statute,  after  reciting  the  Statute  of  Queen  Anne,  and  that  in 
many  places  the  stipend  thereby  authorized  was  inadequate,  authorizes  the  Bishop, 
in  cases  where  the  incumbent  is  non-resident,  to  fix  the  stipend  at  any  sum  not 
exceeding  t: 75  per  annum,  and  to  allow  the  Curate  to  occupy  the  rectory-house. 
There  are  then  some  clauses  putting,  for  certain  purposes,  perpetual  Curacies,  and 
Churches  augmented  under  Queen  Anne's  Bounty,  on  the  same  footing  as  [283] 
ordinary  benefices.  And  then  the  6th  section  proceeds  thus: — "'And  whereas  it  is 
expedient  that  the  authority  of  Ordinaries  to  licence  Curates,  and  to  remove  licensed 
Curates,  should  be  further  explained,  enlarged,  and  confirmed,  be  it  enacted  and 
declared  that  it  shall  be  lawful  for  the  Ordinary  to  licence  any  Curate  who  is  or 
shall  lie  actually  employed  by  the  Rector.  Vicar,  or  other  Incumbent  of  any  pariah 
church  or  chapel,  although  no  express  nomination  of  such  Curate  shall  have  been 
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made,  either  in  words  or  in  wril  Irdinary  by  the  said  R<  .r.  or 

other  Incumbent  :  and  that  the  Ordinary  shall  have  power  to  revoke,  summarily  and 
without  process  ted  to  any  CuraTe  employed  within  his  jurisdiction, 

and  to  remove  such  Cu  s  sonable  caus       •         shall  appi 

subj'  to  a 

Curate  who  has  not  been  nominated,  as  in  the  revocation  of  a  I.  nted  to  a 

Curate  :  such  appeal  to  be  made  in  either  case  to  the  Archbishop  of  the  Province,  and 
to  be  determined  in  a  summary  manner." 

By  the  57th  Geo.  111.,  c.  '.".'.  so  much  of  the  Act  of  l^ueen  Anne,  and  of  ti. 
Geo.  III..       -        -  5  to  the  maimer  and  to  the  rising  of  their 

stipends  is  repealed,  t   s  nth  the  whole  of  an  intermediate  Act.  namely,  the 

53rd  of  Geo.  III.,  c.   14!'.  which  had  contained  provisions  further  extending  the 
amount  of  stipend  which  might  be  assigned  to  them.     This  repeal  does  not  touch 
the  6th  section  of  the  36th  Geo.  III.,  inasmuch  as  that  section  d 
maintenance  of  Curates  or  the  rising  of  their  stipend.     This  last  Statute,  thi 
III.,  c.  99.  is  wholly  repealed  bv  the  [284]  1st  and  2nd  Yii :..  c.  106,  except  - 

.er  enactment-     -  I  the  enactments  now  in  force  appear 

section  of  the  36th  Geo.  III..  :nd  the  whole  of  the  1st  and  '2nd 

under  this  last   Statute  that  t!  -  •  :.  and  it  is 

v.  therefore,  to  look  closely  to  its  ;is. 

The  first  seventy-four  sections  relate  to  matte?  •  to  our  present  inquiry; 

the  75th  and  76th  sections  give  power  to  the  Bishop,  when  an  incumlx-: 
resident,  to  appoint  a  Curate,  and  fix  within  certain  limits  the  amount  of  the  stipend. 
78  enable  the  Bishop,  in  certaii  appoint  a  Curate  even  when 

the  incumbent  is  resident,  and  does  not  pointment.     -     tions  81 

and  82  point  out  the  steps  to  be  taken  by  any  Curate,  in  ord>  shop's 

licence,  whether  the  incumbent  b.  S  :  -  that,  wi 

the  incumbent    -  sidi  nt,  the  licence  shall  state  the  amount  of  th 

and  if  any  dispute  ari-  -  nd  on  its  payment,  the  B- 

summarily  hear  and  determine  it  without  appeal,  and  may.  i: 
profits  of  the  livh  _ 

oth  inclusive,  point  out  the  amouni  -tipend  t 

allowed  in  different  ca>  s.     S  -  julate  the  mode  in  which  a  Curate 

_     e  up  his  cure  and  the  rectory-house  when  a  new  Incumbent  is  a    ] 
and  in  certain  othe        -   •  ~  Is  a  I  s  ve  up  his  curacy  without 

a  certain  notice.     Then  cot     -  -  :  which  the  pr<  -  >-ion  ari- 

1  be  it  enacted  that  it  shall  be  lawful  [285]  for  the  Bishop  to  licence  any  (' 
who  is  or  shall  be  actually  employed  by  any  non-resident  Incumbent  of  ai. 
within  his     I        •  ouirh  no  (  -  n  of  such  Curate  shall  have 

made  to  such  Bishop  bv  the  Incumbent,  and  that  the  Bishop  shall  have  po 
having  given  to  the  Curate  sufficient  opportui 

to  revoke,  summarily  and  without  further  i  ss,  any]  e  granted  to  any  Curate, 

and  to  remove  such  Cut  any  cause  which  shall  appear  to  such  Bi- 

sonable,  provided  always  that  any  such  Curate  may  within  one  month 

.  appeal  to  the  Archbishop  of  the  Province, 
who  shall  confirm  or  annul  such  revocation  as  to  him  shall  appear  just  and  pro] 
Acting  on  the  authority  conferred,  or  supj  this 

voked  the  which  had  been  granted  by  his  pred        •       to  Mr. 

duly  appealed  p,  who  confirmed  the  revocation. 

•  al  lie  from  this  decision  of  the  Arch'    - 
The  a  of  Mr.  that  by  the  ancient  law  of  the  Church, 

ally   altered   and   settled  by  the  Statutes.   24th  Hen.    VIII..   c.    12,   and 
Ben.  VIII..  c.  immon  right,  an  appeal  from  every  decision  of  an 

1  Chancery:  and  that  bv  i  Statutes 

ind  ■WA  Will.  IV..  I  and  4th  Will.  IV..  c.  41."  s.  3.  that  appeal  has 

■'udicial  Committee  of  the  Privy  Council. 
By  t  Hen.  YTTI.,  c.  12,  it  is  ei      -ed.  that  all  ca    - 

[2S6]     onial,   and   causes   relating  to  tithes,   should    I 

ined  within  this  real:  "  and 
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6,  it  ed,  thai    in   all  such  causes,  namely,  relating 

marriage,  or  tithes,  any  of  the  parties  I  may  appeal  from  the  Archdeacon  (if 

the  matter  or  .mi-,-  be  Bishop;  and   if  commenced  tx 

Bishop,  then  from  him  to  the  Archbishop,  there  to  1»-  definitely  determined. 

In  the  \   '.  commonly  called  The  Act  of  the 

on  of  the  Clergy,  25th  Hen.  VIII.,  c.  19,  and  by  the 
enacted,  that  no  appeals  whatever  should  be  had  to  any  authority  • » ' 1 1  of  tlie 
realm  in  any  i  rs  whatever;  but  that  all  appeals,  wh  or  matter 

r  they  might  had  and  prosecuted  by  the  pari 

after  such  manner  as  had  been  limited  by  preceding  Statute  in  regard 

itrimony  and  tithes;  and  then  by  the  Ith  section  it  is  provided,  that  parties 
ed  by  any  act  of  just  ii  e  in  any  of  the  <  lourts  of  the  Archbishop  might  appi 
the  King  in  Chancery,  who  should  thereupon  direct  his  commission  to  the  Del.-. 

ar  and  determine  the  same  in  the  same  way  as  in   appeals  from  the  Court  of 
Admiralty. 

The  power  thus  col  ferred  on  the  Crown   was.  by  the  Statutes  of  the  last   reb_'n. 
sferred  t..  the   King  in  Council,  and   is  now  exerci-ed   upon  the  advice  of  the 
Judicial  Committee  of  the  Privy  Council. 

The  argument  of  the  Appellant  was.  that  his  case  comes  within  the  purview  of 

i        Si  itute,  1st  and  2nd  Vict.,  c.   106,  L'ives  him.  he  contends,  a 

of  appeal  to  the  Archbishop,  and  from  him  the  Statutes  of  Hen.  VIII.  and 

.    IV.   give  [287]  him  a   right  of  appeal  to   Her  Majesty  in  Council  and  to  the 

Judicial  Co 

Bu    we  are  of  opinion  that  the  provisions  of  thi    -  of  Hen.  VIII.  cai 

if  the  modern  St  a:  lite. 
The  appeals  given  by  the  Statutes  of  Hen.  VIII.  were  appeal-  in  matters  and 
:>  which  complaint  was  mail  violated  right,  where  there 

was.    in   the  ordinary   acceptation   of  the   word,   litigation.      Hut   the  case   is  very 
different,   in   the  appeals  given   by  the  Statute  under   which   tin-   present    qui 
aris.-«.      The  object  of  that  Statute  evidently  is  to  authorize  and  compel  the  Bishop, 
for  the  benefit  of  the  community,  to  exercise  his  discretion   in  a  summary  way  on 
various  matters  in  which  it  wary  or  expedient  that  tionary  power 

should  be  lodged  somewhere. 

Thus  it  may  be  reasonable,  under  special  circumstances,  to  permit  an  incumbent 
to  he  non-resident.  Circumstances  may  arise  which  may  make  it  expedient  to  put  an 
end  to  such  a  permission.  It  may  be  necessary  to  fix  the  stipend  of  a  Curate. 
Additional  curates  may  be  required  for  the  sake  of  the  parish. 

In  •  1  very  many  similar  cases  to  which  the  Act  extends,  it   is  absolutely 

-iry  that   a  discretion  should  be  lodged  somewhere,  and  the   Legislature  lias 
confined  that  discretion  to  the  Bishop.     He  is  to  determine  whether  there  are  cir- 
tances  which  will  justify  the  non-residence  of  an   incumbent,  or  which  make 
edienr  that  a  licence  given  to  him  for  that  purpose  shall  be  revoked,  or  what 
amount  of  salary  a  Curate  ought  to  receive,  or  whether  in  certain  cases  additional 
ight  to  lie  appointed.     He  is  to  exercise,  in  these  and  the  numerous  other 
which  the  Act  embraces,  his  discretion  as  to  [288]  what  ought,  in  the  interests 
of  the  Church  and  of  the  public,  to  be  done.     But  then  the  Legislature,  seeing  that. 
in  the  exercise  of  that  discretion  the  Bishop  may  err.  has  given  to  the  party  aft- 
by  what  has  been  done  or  refused  to  he  done,  a  right  to  appeal  .to  the  Archbishop, 
whose  duty  it  still  is  to  exercise  his  discretion,  as  it  had  been  the  duty  of  the   Bishop. 
In  a  solitary  instance,  namely,  the  refusal  by  the  Archbishop  to  grant  a  dispen- 
sation to  hold  two  livings,  a  right  of  appeal  is  given  to  the  Queen  in  Council  by 
tion  C>.     Hut   in  that  case  the  original  discretion   is  exercised   by  the  Archbishop 
and  not  by  the  Bishop,  so  that,  unless  there  had  been  such  an  appeal  given,  there 
i  have  been  no  control  over  the  discretion  first  exercised.     The  circumstance 
that  in  this  ,,ne  case  an  appeal  is  expressly  given  to  the  Quei  I     imcil,  is  strong 

iw  that  where  no  such  appeal  is  expressly  given,  it  cannot  be  implied. 
The  appeal  given  by  the  Statute  from  the  Bishop  to  the  Archbishop,  and  in  the 
I  from  tlie  Archbishop  to  the  Queen  in  Council,  is  not  an  appeal  as 
between  litigant  parties.     It  is  a  le  safeguard  provided  by  the  Legislature 

to  prevent  hardship  from  a  hasty  or  erroneous  exercise  of  discretion,  and  even  if 
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Act  excluding  further  appeal,  we  might  reasonably  have 
inferred  that  no  sueh  further  appeal  was  contemplated  :  but  all  question  01 
subjc  •       is  1  excluded  by  the  positive  provisions  of  the  Legislature. 

The  109th  section  is  as  foil      -  And  be  it  enacted,  that  in  every  case  in  which 

jurisdiction  is  given  to  the  Bishop  of  the  Diocese  or  to  any  Archbishop  under  the 
provis       -  s  Act,  and  for  the  purposes  thereof,  and  the  enforcing  of  the  due 

execution  of  the  pro-[289]-visions  thereof,  all  other  and  concurrent  jurisdiction  in 
respect   thereof  shall,   e  -   herein  otherwise   provided,   wholly  cease,  and  no 

other  jurisdiction  in  relation  to  the  provisions  of  this  Act  shall  be  used,  exei 
or  e:  -,-ve  and  except  such  jurisdiction  of  the  Bishop  and  Archbishop  under 

this  Act:  anything  in  :•.  ts     :  Parliament,  or  law  or  laws,  or  usa_ 

ithstandi:  a 
•    •        on  appears  to  us  decisive  on  the  subject  :   it  excludes  all  proceedings 
not  expressly  authorized  by  the  Act.  and  thus  relieves  us  from  all  obligation  of  con- 
sidering the  numerous  ancient  authorities  and  principles  to  which  we  were  referred. 

We  will  only  add.  with  reference  to  the  doubt  sugg   -        whether  the  9Sth  section 
of  the  Act  extends  to  •     of  the  Appellant,  he  1.         a       en  the  Curate  of  a 

resident,  not  a  non-resident  incumbent,  that  it  is  a  point  i  rial  to  be  con- 

sidered :  for  if  the  Appellant  d'    -       -       me  within  that  clause  he  certainly 
within  the  6th  section  of  the  36th  Geo.  III.,  c.  S3,  to  which  the  same  principles  apply. 

Their  Lordships  -vt  ill.  therefore,  humbly  report  to  Her  "hat  the  a 

must  be  dismissed,  no  such  appeal  lying  .from  the  decision  of  the  Archbishop:  and 
we  see  no  reason  for  de;  sj  f n  >m  the  ordinary  rule,  that  it  must  be  dismissed  with 

Mew^  Dig.  tit  ECCLESIASTICAL  LAW,  II.  Church  of  Esglaxd,  2.  2 

a.  On  Appointment  of  and  XXVIII.  Practice 

jsb  Procedure.  9.  Appeal.     >.C.  7  Jur.  (Xis.    347:  4  L.T.  224  :  9  W.E 
and  cf.  5  Jur.    X  S.    522      S<     Mr.  Bad  -".    PhiUim.  Eccl.  Latr, 

ed.  p.  439     5  "  iter.  186  ■    -    :  Mr.  Dt 

iterbury,     ?!      28  L.J.  Q.B.  at  p.  154.] 


[290]  OX  APPEAL  FROM  THE  SUPREME  COURT  OF  NEW  SOUTH  W.\       3 

JOHN  DEVTNE,— Appellant;    THOMAS  HOLLO  WAY  and  Others,— Respond, 

Feb.  6  and  7.  1- 

By  the  Statute.  9th  Geo.  IV..  c.  S3,  the  Crown  was  empowered  to  appoint  a       . 
lative  Assembly  for  the  Colony  of  New  South  Wales,  and  the  Govern 
tha-  '  ".  with  the  concurrence  of  such  Legislative  Council,  was  authu: 

-     :.d  Ordinances  for  the  government  of  the  I 
and  Ordinal      s  not  a  gnant  to  the  laws  oi    Ei  glai  .1.     The  24th 

•     tion  of  that  Statute  provided,  that  all  tin  -         I  Statutes     u  force  in 

the  realm  of  England  at  the  time  of  th(  •     _  of  the  Act  (1828)  should  be 

applied  in  the  administration  of  justice  in  the  Colo:  v.      In  1837.  tht  G 
and  Council  of  X        8  Wales  passed  an  Act.  8th  Will.  IV..  Xo.  ">.  which 

introduced  into  that  Colony  the  English  Statute  of  Limitations,  the  3rd  and 
4th  Will.  IV  _"       By  that  Act  it  was  enacted,  that  the  3rd  and  4th  Will. 

IV ..         27  "  clause,   provision,   and   enactment  therein   conta 

should  be  adopted  and  applied  in  the  administration  of  justice  in  t! 
in  like  man-  ;nd  were  applied.     The  Colonial  Act.  Mh 

[\      No.  3.  became  law  in  the  Colonv  ii  -        -    7.  three  weeks  after 

*  Present  :    The  Right  Hon.  Lord  Crauworth.  the  Right  Hon.  Lord  K 
the  Right  Hon.  th<  _ht  Bruce,  and  the  I:  gi  I  Hon.  the  Lord  J 
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the  demise  of  William  the  lVtli.  and  before  the  news  of  that  evenl 

the  Colony.     Held, 
First,  thai   the  authority  of  the  Governor  and    Legislative  Council,   undei    thi 
tute,  9th  Geo    IV     i     33,  sees.   19  and  20,  I ake  Law     and  Ordinal 

Eor  the  governmenl  of  New  South  Wales,  was  not  determined  by  the  demise 

of  the  Crown. 
Second,  thai   the  24th  section  of  the  9th  Geo.   IV..  c.  83,  did  nol   prohibit  the 

IIiivi'I'iimi1  and  Council  of  New  South  Wales  from  making  the  Act,  8th  W  ill. 

IV.,  No.  •"..  adopting  the   English  Statute  of  Limitations,  the  3rd  and   Ith 

Will.  IV.,  r.  27,  into  the  Colony  [1  I  Moo.  I'.c.  ..itT]. 

N.  died  in  1830,  in  New  South  Wales,  seized  of  real  estate  in  that  Colony.  E., 
his  heir-at-law,  lived  in  Ireland,  and  died  there  in  1837.  -I..  the  heir  of  E., 
and  also  of  X..  likewise  lived  in  Ireland,  and  in  the  year  1856,  wenl  to  \.-\\ 
South  Wal.'v  and  brought  an  action  of  ejectment  there  to  recover  the  land  N. 
died  seized  of.     The  English  Statute  of  Limitation-.  3rd  and    1th  Will.  I\  . 

e.  27,  had  heeii  adopted  in  the  Colore  by  the  Colonial  Act.  8th  Will.  IV..  No.  .",. 

Held,  affirming  the  judgmenl  of  the  Supreme  Court,  that  the  Statute,  1st 
.lac.  c.  16  (which  had  been  introduced  into  the  Colony  by  the  Statute.  9th 
Ceo.  IV..  c.  83,  -.ec.  l'Ii,  was  repealed  by  the  3rd  and  ttfa  Will.  IV.,  c.  27,  and 
that  J.'s  right  of  action  was  barred  by  sections  2  am]  1(1  of  that  Statute  [14 
Moo.  I'.C.  309]. 

Whether  Ireland,  by  the  19th  section  of  the  3rd  and  1th  Will.  IV..  c.  27,  is.  with 
reference  to  Xew  Smith  Wales,  to  be  considered  "  bevond  seas."  Quran 
[14  Moo.  P.C.  310]. 

An  objection  not  raised  in  the  Court  below  cannot  be  taken  in  the  appellate  Court, 
unless  it  is  patent  upon  the  face  of  tin'  proceedings,  so  that  the  appellate  Court 
can  take  judicial  notice  of  the  objection  [14  Moo.  P.C.  298]. 

The  question  involved  in  this  appeal  was.  whether  by  the  Statute  of  Limitations, 
o-d  and  ith  Will.  IV..  [291]  c.  27,  adopted  in  the  Colony  of  Xew  South  Wales,  by  the 
olonial  Act,  8th  Will.  IV.,  No.  3,  an  action  to  recover  land  in  that  Colony,  by  a 
Plaintiff,  claiming  through  another  person,  his  predecessor,  to  whom  the  right  first 
iccrued.  the  predecessor  being  absent  from  the  Colony,  and  continuing  absent  until 
lis  death,  without  having  made  any  entry  or  brought  any  action  in  respect  thereof. 
ias  barred.  The  action  was  not  brought  within  ten  years,  or  within  twenty  years. 
ifter  the  death  of  such  predecessor,  or  within  twenty  years,  after  the  death  of  the 
person  last  seized  of  the  lands,  and  the  Plaintiff  was,  when  the  right  first  accrued, 
ind  at  the  death  of  the  predecessor,  absent   from  the  Colony. 

The  facts  of  the  case  were  as  follows :  — 

Nicholas  Devine  died  in  the  Colony  of  Xew  Smith  Wales  in  the  year  1830,  seized 
a  fee  of  certain  lands  there;  his  heir  was  his  brother,  Edward  Devine,  who  was 
hen  resident  in  Ireland,  ami  continued  to  reside  in  Ireland  until  his  death,  which 
iccurred  in  the  year  1835,  without  ever  having  made  any  entry  or  brought  any 
mi  ion  in  respect  thereof.  The  Appellant.  John  Devine,  was  heir  to  Edward  Devine, 
ind,  through  him,  heir  also  to  Nicholas  Devine.  The  Appellant  was  in  Ireland,  or 
here,  out  of  the  Colony,  at  the  respective  periods  of  the  death  of  Nicholas 
Devine,  [292]  and  of  Edward  Devine.  The  Appellant,  from  the  death  of  Edward 
3evine  in  the  year  1835,  until  nearly  the  end  of  the  year  1S56,  made  no  entry  and 
•rough!  no  action  in  respect  of  the  lands  in  question. 

On  the   22nd  of   November,   1856,  an   action  of  ejectment   was  brought  by  the 
\ppellant  in  the  Supreme  Court  of  Xew  South  Wales,  against  the  Respondents,  to 
er  lands  in  their  possession. 

Shortly  after  the  commencement  of  this  action  the  Appellant  for  the  first  time 
rrived  in  the  Colony. 

The  action  was  tried  on  the  16th,  1 7th,  and  18th  days  of  November,  1857,  before 
Mr.  Justice  Dickinson,  and  a  special  jury.  An  objection  was  taken  by  the  Counsel 
for  the  Respondents,  to  the  evidence  adduced  on  the  behalf  of  the  Appellant  as  to 
heir  possession  of  the  lands  claimed;  but  the  learned  Judge  ruled  that  there  was 
sufficient  to  go  to  the  jury  on  that  point.  It  appeared  from  the  Appellant's  own 
idmissions  that  he  was  sui  juris  at  the  period  when  the  right  first  accrued  to  his 
redecessor;   and  that,  with  the  exception  of  his  absence  from  the  Colony,  he  had 

315 


XIV  MOORE,  293  DEVOTE   V.   HOLLOW  AY  [1861 

never  laboured  under  any  other  disability :  and  that  he  was  always  aware  of  his 
risht.  The  heirship  of  the  Appellant  was  not  disputed,  but  the  Counsel  for  the 
Respondents  objected  that  the  action  was  barred  as  it  had  not  been  brought  within 
any  of  the  periods  limited  by  the  Statute,  ord  and  4th  Will.  IV..  e.  27  :  and  it  was 
further  objected,  that  as  by  the  19th  section  of  that  Statute  it  was  enacted.  "  That 
no  part  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  nor  the  Islands  of 

Guernsey,  Jersey,  Alderney.  or  Sark,  nor  any  Island  adjacent  to. any  of  them 
art  of  the  dominions  of  His  Majesty),  should  be  deemed  to  be  beyond 
within  the  meaning  of  this  [293]  Act.  consequently  no  part  of  the  United  Kingdom 
could  be  deemed  -beyond  seas  "  within  the  meaning  of  the  Colonial  Act.  Mh  Will. 
IV..  No.  3.  The  learned  Judge,  however,  as  to  this  objection,  held  that  relatively  to 
the  Colonv  of  New  South  Wales.  Ireland  was  to  be  considered  beyond  the 
withstanding  the  adoption  by  the  Colonial  Legislature  of  the  19th  section  of  the 
Statute.  3rd  and  4th  Will  IV..  c.  27.  Another  objection  raised  by  the  Respondents 
was.  that  the  Appellant's  claim  was  barred  by  the  same  Act.  inasmuch  as  the  action 
should  have  been  brought  under  section  -  of  the  3rd  and  4th  Will.  IV..  c.  27,  within 
twentv  vears  after  Edward's  right  accrued  by  the  death  of  Nicholas  Devine.  or. 
under  section  16.  within  ten  years  after  Edward's  death.  The  learned  Judge  sus- 
tained his  objection,  and  nonsuited  the  Appellant. 

A  motion  was  then  made  <o  the  full  Court,  consisting  of  the  Chief  Justice.  - 
Alfred  Stephen.  Mr.  Justice  Dickinson,  and  Mr.  Justice  Therry.  to  set  aside  the  non- 
suit, and  arrant  a  new  trial,  when  the  Court  refused  the  application  and  upheld  the 
ruling  of  the  Judge  at  the  trial.     The  following  reasons  were  transmitted  to  the 
Privy  Council  by  the  Chief  Justice  and  Mr.  Justice  Dickinson  for  this  judgment:  — 
"  By  section  2  of  the  Statute.  3rd  and  4th  Will.  IV..  c.  "27.  no  person  can  bring  an 
action  to  recover  land  except  within  twenty  years  after  the  right  to  bring  it  first 
accrued  to  some  person  through  whom  he  claims  :  or  if  the  right  did  not  so  accrue, 
then  within  twenty  years  after  the  right  accrued  to  the  person  bringing  such  action. 
Taking  this  section  alone,  therefore,  it  is  clear  that  the  Plaintiff  must  fail,  for  the 
right  of  action  accrued  unquestionably  to  Edward  Devine.  the  first  in  [294]  succes- 
sion to  Nicholas,  twenty  years  before  commencement  of  this  action:  and.  had  the 
right  first  accrued  to  the  Plaintiff  himself,  the  action  would  still  have  been  o 
time.     For  as  we  have  seen  the  Plaintiff  became  entitled  in  1835.  and  the  action  wa> 
not  brought  until  the  twenty-first  year  after  that  date.     But  by  the  express  terms  of 
the  enactment  where  the  party  suing  claims  intermediately,  and  not  as  tin 
person  entitled,  he  must  bring  his  action  within  twenty  years  after  the  accrui:  a 
the  right  to  the  person  through  whom  he  claims.     An  exception  is  introduced 
the  Statute,   however,   in   favour  of   persons  labouring   under  certain   disabi 

_-    which  is  that  of  absence  beyond  the  sea.     By  section  16  it  is  enacted,  that 
if  when  the  right  to  bring  the  action  first  accrued,  the  person  entitled  was  absent 
beyond  the  sea.  then  such  person,  or  the  person  claiming  through  him.  may 
his  action  within  ten  years  after  the  time  at  which  the  person  to  whom  the 
first  accrued  ceased  to  be  under  disability,  or  shall  have  died,  whichever  may  have 
first  happened.     Inasmuch,  therefore,  as  the  person  to  whom  the  right   here  first 
accrued  (that     -        -      .  Edward  Devine),  died  in  Ireland  in   1835.  it  apj 
to  be  clear,  that  according  to  this  limitation,  his  successor,   the  Plaintiff,  should 
have  brought  his  action  within  ten  years  after  the  happening  of  that  event.     The 
combined  effect  of  these  two  sections  in  short  is  as  follows: — In  any  event  the  riirht 

_  ejectment  is  not  barred  "either  against  the  person  first  entitled  or  ag 
a  person  claiming  under  him  until  after  twenty  years  from  the  accruing  of  such 
right.     But  except  in  the  cases  of  disability  provided  for  by  the   16th  sectii 
ejectment  at  the  expiration  of  that  [295]  time  is  barred,  whether  the  right  of 
or  action,  accrued  twenty  years  before  to  the  Plaintiff,  or  to  some  other  pers 
predecessor.  -  -  distinguish  between  and  provide  for  each  of  thes 

•    and  it  is  by  confounding  them,  that  the  Plaintiff  and  his  ad 
have  l>een  misled.     The  period  of  limitation   under  each  section   commences  with 
the  *  first    accruing  of  the  right,  to  whichever  of  the  two  classes,  the  primary  or  the 
derivative,  that  rig  d.     If.  therefore,  it  accrued  first  to  some  one  other 

than  the  Plaintiff,  the  latter  cannot  on  that   account  claim  an   additional  period, 
nor  can  he  substitute  himself  for.  and  so  demand  the  privileges  of.  the  person  who 
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,.  iiivt  entitled.     Edward  Devine,  to  whom  the  right  of  action  first   accrued, 

inder  section  16,  an  extended  period  of  ten  y<  ai  -  after  ceadng  to  reside  beyond 
and,  within  the  Bame  period  (thai  1-  to  say,  after  Edward's  ceasing  so  to  reside); 
the  Plaintiff,  John  Devine,  equally  could  have  sued.  Bui  il  appears  to  have  1 
supposed  that,  because  John  Devine  also  was  under  the  same  disability  of  absence, 
when  his  own  right  accrued  by  Edward  Devine's  death,  a  similar  privilege  of  dis 
ability  devolved  on  himself.  Independently,  however,  of  the  express  terms  of 
section  l>.  the  enactment  in  the  sixteenth  section  is  plain.  It'  the  event,  which 
happens  after  the  '  first  '  acci  uing  of  the  right,  be  not  the  removal  of  t lie  disability, 
l. ut  tlir  death  of  the  person  having  that  right,  then  the  action  must  be  brought  n  ithin 

ars  after  thai  death.  An  objection  was  raised  at  the  trial  by  the  Defendants, 
but  not  insisted  on  in  banc,  that  the  action  was  barred  at  the  end  of  twenty  year-. 
or,  in  other  words,  that  section  16  could  nol  be  applied,  because  of  the  adoption  of 
our  Local  [296]  Act,  equally  of  the  nineteenth  as  of  thai  sixteenth  section,  by  the 
former  of  which,  in  terms,  no  part  of  the  United  Kingdom  is  to  be  deemed  'beyond 

within  the  meaning  of  the  Statute.  The  retention  of  section  19,  no  doubt, 
without  adaptation  to  the  positions  of  the  respective  countries,  is  an  absurdity,  and 
Mr.  Justice  Dickinson  held  that,  relatively  to  New  Smith  Wales,  in  which  the  adopt 
ing  law  was  passed,  Ireland  was  beyond  the  sea  notwithstanding.  But,  as  we  decide 
in  the  Defendant's  favour,  on  a  ground  which  assumes  the  ruling  against  them  on 
•hat  point  to  be  correct,  no  opinion  respecting  the  nineteenth  section  is  now  ni 

sary." 

The  present  appeal  was  brought  against  the  Order  of  the  Supreme  Court  refusing 
the  motion  for  sotting  aside  the  nonsuit. 

Sir  Fitz-Roy  Kelly,  Q.C.,  Mr.  McMahon  and  Mr.  H.  Williams,  for  the  Appellant.— 
Xo  statutory  liar  exists  in  New-  South  Wales,  to  deprive  the  Appellant  of  his  right  of 
An   important   constitutional  question  however  arises,   and  must  be  deter- 
mined in  the  first  place  before  the  other  questions  raised  by  the  appeal  are  disposed 
of.     That  question  is,  whether  any  authority  existed  in  the  Governor  and  Legislative 
il  of  New  South  Wales,  to  pass  the  Colonial  Act.  8th  Will.  IV..  Xo.  3,  adopting 
the  English   Statute  of  Limitations,  3rd  and  4th   Will.   IV,,  c.   27,  as  law   in  that 
Colony?     This  entirely  depends  on  the  construction  of  the  Acts  of  Parliament  con- 
ferring  a   constitution   upon   New   South   Wales.     The  authority  of  the  Governor 
uid  Legislative  Council  in  that  Colony  is  founded  on  the  Statute,  9th  Geo.  IV.,  c.  83, 
entitled  "  An  Aet  [297]  to  provide  for  the  administration  of  justice  in  Xew  South 
Wales  and  Van  Dieman's  Land,  and  for  the  more  effectual  government  thereof." 
The  previous  Statute,  4th  Geo.  IV.,  c.  96,  s.  24,  empowered  the  Crown  to  constitute 
a  Legislative  Council  in  New  South  Wales,  who,  with  the  Governor,  had  authority 
n.  make  Laws  and  Ordinances  for  the  government  of  the  Colony,  not  being  repug- 
nant to  that  Act  or  to  the  Laws  of  England,  but  consistent  with  such  Laws,  so  far 
as  the  circumstances  of  the  Colony  would  admit.     That  Statute  expired  by  effluxion 
of  time,  when  the  Statute,  9th  Geo.  IV.,  c.  83,  was  passed.     The  24th  section  of  that 
Statute  enacted,  that  all  Laws  and  Statutes  in  force  within  the  realm  of  England, 
at  the  time  of  the  passing  of  that  Statute,  not  being  inconsistent  therewith,  or  with 
any  Charter,  Letters  Patent,  or  Order  in  Council,  which  might  be  issued  in  pur- 
suance thereof,  should  be  applied  in  the  administration  of  justice  in  the  Courts  of 
Xew  South  Wales  and  Van  Dieman's  Land  respectively,  so  far  as  the  same  could  be 
applied  within  such  Colonies.     And,  by  the  20th  section,   it   was  provided,  that  it 
might  be  necessary  to  make  Laws  and  Ordinances  for  the  welfare  and  good  govern- 
ment of  the  Colonies  of  New   South  Wales  and  Van   Dieman's  Land,   and  the  de- 
pendencies thereof,  the  occasions  of  which  could  not  be  foreseen,  nor,  without  much 
delay  and  inconvenience,  be  provided  for,  without  entrusting  that  authority  for  a 
certain  time,  and  under  restrictions,  to  persons  resident  there;  and,  after  stating 
that  it  was  inexpedient  then  to  call  a  Legislative  Assembly,  enacted  that  the  Crown 
might   by  Warrant  or  Sign  Manual,  constitute  and   appoint   a   Council.     The  21st 
section  gave  the  Governor,  for  the  time  being,  with  the  advice  of  the  [298]  Legisla- 
tive Council,  power  and  authority  to  make  Laws  and  Ordinances,  not  being  repug- 
nant   to    the    laws    of    England.     The    22nd    seetion    enacted,    that    every    Law    or 
Ordinance  made  should  he  enrolled  by  the  Supreme  Court   and  binding  until  the 
Crown's  pleasure  might  he  known.     The  Legislative  Council  of  Xew    South  Wales 
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•  d  the  Act,  8th  Will.  IV..  No.  3,  three  weeks  after  the  death  of  Hi*  late  Majesty 
Williajn  the  Fourth.     Xo  Statute  existed  at  that  time  which  authorized  the  I    i 
lative  Council  to  act  after  such  an  event,  or  which  confirmed  any  enactments  d< 
them  subsequent  to  the  demi.-e  of  the  Crown,  not  within  the  scope  of  the  autl 

(erred  upon  that  body  by  the  9th  Geo.  IV..  c.  83.     The  passing  of  the  A 
Will.  IV..  Xo.  2.  was  moreover  repugnant  to  the  provisions  of  that  Statute  :   and  on 
both  these  grounds  was  null  and  void,  being  ultra  vires:   for  by  the  >th  Will.  IV.. 
Xo.  3,  the  Colonial  Legislature  repealed  the  Ei  _  5  atute  of  Limitations.  1- 

I.,  c.  16.  which  had  been  extended  to  the  Colony  by  24th  section  of  the  9th  Geo.  IV.. 
33,  and  adopted  the  Statute.  3rd  and  4th  Will.  IT.,  c.  27. — [Mr.  Bovill,  Q.C.,  for 
the  Respondents,  interposed.     This  |  -  never  raised  in  the  Court  below,  and 

cannot  be  taken  in  the  appellate  Court.  Kay  v.  Marshall  (8  Clk.  and  Fin.  245)] — 
d   Cranworth. — If   it   is  patent   upon  the  face  of  the  pleadings  we  may  take 
judicial  notice  of  it.         Mr.  Bovill.  Q.C.,  it  is  a  question  of  fact.     The  Statu- 
Will.  IV..  c.  4.  was  passed  to  render  valid  acts  done  by  Governors  of  any  of  Her 
Majesty's  plantations  after  the  expiration  of  his  commission  by  the  demise  of  the 
Crown.]     But  for  the  Statute.  1st  Anne.  c.  8.  the  Governor  would  have  ceased  to  be 
[299]  Governor  on  the  demise  of  the  Crown,  but  neither  that  Statute,  or  x' 
Will.  IV..  c.  4.  applies  to  a  Colonial  Legislature  like  Xew  South  Wales.     The  autho- 
ritv  under  which  the  Governor  and  Legislative  Assembly  of  Xew  South  Wall 
empowered  to  make  laws,  is  the  29th  section  of  the  5th  and  6th  Vict.,  c.  76.     By 
■n  53  of  that  Statute  so  much  of  Statute,  9th  Geo.  IV..  c.  S3,  as  relates  t->  the 
constitution  and  powers  of  the  Legislative  Council,  is  repealed. 

But.  seeondlv.  the  Legislative  Council  had  in  no  circumstances  the  auth. 

-  such  an  Act  as  the  8th  Will.  IV..  Xo.  3.  It  was  not  within  the  scope  of  the 
[lowers  conferred  on  that  body  by  the  Statute.  9th  Geo.  IV..  c.  83,  as  it  is  repugnant 
to  that  Statute,  for  it  purports  to  repeal  or  vary  the  Statute  of  Limitation.  1  Jac. 
I.,  c.  16.  which  is  made  by  that  Statute  part  of  the  laws  to  be  observed  in  the  Colony. 
The  2nd  and  3rd  Vict.,  c.  70.  sec.  2.  declares,  that  the  Legislative  Council  shall ""  have 
no  power  to  repeal  or  alter  "  any  of  the  provisions  provided  by  the  Statute.  9th  Geo. 
IV..  c.  S3.  How.  then,  can  it  be  contended  that  the  Legislative  Council  had  power 
.act  a  law  which  in  effect  would  repeal  the  Statute  law  of  the  realm  respecting 
limitatiotis  of  actions,  when  by  Statute  they  are  expressly  prohibited  from  making 
anv  law  repugnant  to  the  laws  of  England.'  Such  a  proposition  would,  if  sustained, 
alter  the  whole  law  relating  to  titles  to  land  in  the  Colony.  The  Act.  8th  Will.  IV.. 
No.  3.  must,  we  insist,  be  treated  as  null  and  void,  as  the  Legislative  Council  ex- 
ceeded their  jurisdiction  in  passing  such  an  Act. 

Thirdly.   It  is  manifest  that  the  Statute,  applicable  to  this  action  in  the  Colony 
and  governing  the  Appellant's  right  was  the  21st  Jac.  I.,  c.  16.  under  [300]  which 
Statute  we  insist  that  the  Appellant  having  brought  his  action  within  ten  years  of 
the  ceasing  of  his  own  disability,  or  rather  before  the  ceasing  thereof,  was  clearly 
entitled  to  bring  and  sustain  it.     The  cases  upon  the  21st  Jac.  I.,  c.   16.  - 
in  our  favour.     It:  Dm  den  George  v.  Jesson  (6  East.  85).  Lawrence.  Justice,  speak- 
ing of  that  Statute.  <ay>.      The  Statute  gives  to  the  party  to  whom  a  right  of  entry 
accrues,  and  who   is  under  a  disability  at  the  time  ten  years  after  the  disability 
removed,  notwithstanding  the  twenty  years  should  have  elapsed  after  his  title  had 
first   accrued,  and  to  his  heir  the  Statute  '_rives  ten  years  after  the  death  of 
partv  dyintr  under  the  disability.     Asrain.  in  Cotterefl  v.  Dutton  (4  Taunt.  830)  I-ord 
-rield  held,  that  an  infant  heir  of  a  feme  covert  would  have  ten  years  fro 
■-   r  of  the  disability.     So  it  has  been  held  in  a  Court  of  Equity.  Beckfonl  v.  i 
(17  \    -  All  the  authorities  and  dicta  show,  that  the  heir  has  I  -  after 

the  disability  ceases.     Sugden's  Vend,  and  Pur.  ch.   7.  Art.   5.  p.  343-354     I 

Lord  Cranworth  :  Their  Lordships  are  clearly  of  opinion,  that  the  Governor 
and  Legislative  Council  of  Xew  South  Wales  had  power  under  the  Statute.  9th  Geo. 
IV..  c.  83.  to  make  the  8th  Will.  IV..  Xo.  3.  the  local  Act  in  question.] 
then  that  the  3rd  and  4th  Will.  IV..  ,  .  27.  is  law  in  the  Colony,  we  contend,  th 
construction  adopted  by  the  Supreme  Court  upon  the  2nd  and  16th  sections  of  that 

te  is  erroneous,  as  there  wj  -  inuance  of  disabilities  in  Edward  P. 

and  the  Appellant  from  the  death  of  Nicholas  Devine  to  the  bringing  of  the  a 
and.   as  onlv  twentv-six   years   had   elapsed   from   his   death,   the   [301]   Appell 
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•ighl  was  not  barred  by  thai  Statute.  As  the  Appellant  had  aevei  been  previously 
i,  the  Colony  from  the  respective  times  when  the  right  firsl  accrued  to  liis  pred 
6880 r,  Edward  Devine,  ami  of  1 1 i ^  death,  until  the  commencenienl  of  the  action  in 
1856,  his  right  was  not  affected  by  thai  Statute.  Being  under  a  disability  by  absence 
intil  iliat  ceased,  his  right  to  make  an  entry  or  bring  an  action  was  saved  to  him 
,v  the  Statute,  and  he  was,  therefore,  by  reason  of  his  absence  from  the  Colony, 

ratified  to  ten  years  after  his  arrival  in  the  Colony,  i ake  an  entry  or  bring  an 

iction.  In  Doe  dem  /-.'runs  v.  Page  (5  Q.  Ben.  Rep.  767)  the  Court  of  Queen's  Bench 
leld  that  the  7th  section  of  the  Statute,  3rd  and  1th  Will.  IV..  c.  27,  which  explains 
In-  second  section,  did  not  apply  where  a  tenancy-al  "ill  had  ceased  before  the 
iassing  of  the  Statute.    In  such  a  case,  the  limitation  runs  from  the  time  when  thi 

enancy    determines   without    the    intervention    of   the   Statute.      It    never   could    have 

Ben  contemplated  thai  in  adopting  thai  Statute  to  New  South  Wales,  that  the  L9th 
action,  which  enacts  thai  Ireland  is  nol  to  lie  deemed  "beyond  seas"  was  to  apply 
o  that  Colony.  It  would  be  preposterous  to  put  such  a  construction  upon  thai  section, 
mil  so  the  Court  below  thought.  In  Shelford's  Real  Property  Acts,  p.  198  [6th 
Sdit.J  the  authorities  upon  the  construction  of  the  words  "  beyond  the  Beas,"  in  the 
statute,  Jac.  I.,  e.  16,  see.  7.  are  fully  stated.  But,  as  Edward  Devine  had  died,  and 
Im  Appellant's  right  had  accrued  before  the  passing  of  the  8th  Will.  IV.,  No.  3,  that 
Lc1  cannot  be  reasonably  construed  as  having  a  retrospective  operation  so  as  to  bar 
ii'  affeel  thai  right.  In  Jackson  v.  Woolley  (8  Ell.  and  Bla.  77:'.)  the  Statute.  L9th 
md  20th  Vict.,  c.  97,  s.  11,  was  held  not  to  be  retrospective,  and  that  in  [302]  the 
j;ase  of  payment  by  one  co-debtor  be  made  before  the  passing  of  that  Act  it  took  tin 
ase  oul  of  the  Statute  of  Limitations  against  the  other.  Again,  in  Moon  v.  Dm, I,  n 
2  Exch.  Rep.  22;  see  also  Doolubdass  Pettamberdass  v.  Ramlott  Thackoorseydass, 
'  Moore's  P.C.  Cases.  239)  the  Statute,  8th  and  9th  Vict.,  e.  109,  section  IS.  respect 
ug  wager  contracts,  was  held  not  to  have  a  retrospective  operation.  Statutes  are  in 
aw  prima  facie  deemed  to  be  prospective  only. 

Mr.   Bovill,   Q.C.,   and    Mr.   Fisher   for   the   Respondents. — The   question    being 
larrowed  to  the  operation  of  the  Statute,  3rd  and  1th  Will.  IV..  c.  27.  it  is  submitted 
hat  the  Appellant's  right  of  action  was  barred.     First,  more  than  ten  years,  actually 
wenty-one  years,  after  the  death  of  Edward  Devine,  to  whom  the  right  first  accrued, 
aid  elapsed  before  the  commencement  of  the  Appellant's  action,  or  his  arrival  in  the 
iolony.     Secondly,  more  than  twenty  years,  after  the  death  of  Edward  Devine,  in 
vhom  the  right  first  accrued,  had  elapsed  before  the  commencement  of  the  Appel- 
ant 's  action  or  his  arrival  in  the  Colony.     Thirdly,  more  than  twenty  years,  namely, 
wenty-six   years,   next  after  the  death  of  Nicholas  Devine,  the  person  last  seized 
if  the  lands,  had  elapsed  before  the  commencement  of  the  action.    Fourthly,  Edward 
Devine,  to  whom-  the  right   first  accrued,  having  died  out  of  the  Colony,  without 
laving  made  any  entry,  or  brought  any  action  to  recover  the  lands  in  question,  his 
Usability  ceased  w-ith  his  death,  and  the  period  of  forty  years  allowed  by  the  17th 
ection  of  the  Statute,  3rd  and  1th  Will  IV.,  c.   27.  never  came  into  operation  or 
>ecame  [303]  available  to  the  Appellant.     No  entry  or  action  being  brought  within 
my  of  these  periods,  the  Statute  of  Limitations,  3rd  and  1th  Will.  IV.,  c.  27,  was  a 
.  conclusive  bar  to  the  maintenance  of  his  action.    Doe  dem  Juke*  v.  Sumner  (11  Mee 
md  Wels.  39)  is  an  authority  that  the  8th  section  of  that  Statute  applied  to  tenancies 
roni  year  to  year  created  before,  and  existing  at  the  time  of  the  passing  of  the  Act. 
t  is,  therefore,  distinguishable  from  Dot  dem  Evans  v.  Page  relied  upon  bv  the 
Appellant.    There  Lord  Denman  speaking  of  the  seventh  section  says,  "  the  section  is 
n  terms  only  applicable  to  the  case  of  a  future,  or  at  the  most  of  an  existing  tenancv 
it  will,  and  not  to  the  case  of  a  tenancy  at  will  which  had  been  determined  and  not 
•xisting  when  the  Act  passed  (5  Q.  Ben.  Rep.  767).     Gvlley  v.  Doe  dun  Taylerson 
II    Ad.  and  Ell.   1008)  turned  upon  section   12,  and  it  was  held  that  that  section 
uade  the  possessor  of  tenants  in  common  separate  from  the  commencement  of  the 
enancy  in  common,  and  not   merely  from  the  time  of  the  Act  passing  and  that 
action  2  would  have  barred  the  lessor  of  the  Plaintiff,  but  that  his  rio-ht'was  saved 
iy  section  15,  the  agreement  having  been  brought  within  five  years  of  the  passino-  0f 
he  Act,  and  the  possession  of  the  Plaintiff  not  being  adverse  to  the  other  tenants 
u   common   within   the  meaning   of  that   section.     In   Doe  dem   Angell  v.   AnqeU 
11    Ad.    and    Ell.    1008),   one   J,   being   seized    in    fee,    leased    for   sixty-one   vears 
or     a     term    expiring     in     1837,     within    five    years    of    the     passing    of    the 
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Statute,  3rd  and  4th  Will.  IV..  c.  27.  From  J's  death,  which  event  happened  more 
than  twentv  years  before  the  passing  of  the  Act.  B  received  a  rent  reserved  on  a 
lease  down  to  its  expriation,  and  he  then  entered  into  possession  :  and  [304]  alter 
wards  W,  within  five  years  after  the  passing  of  the  Act,  brought  ejectment  against 
B,  claiming  to  lie  entitled  as  J's  devise  immediately  on  J's  death,  and  it  was  held 
that,  under  section  9,  the  action  would  have  been  barred  by  B's  receipt  of  the  rent, 
but  that  it  was  preserved  by  section  15  for  five  years  after  the  passing  of  thi 
Again,  in  Cannon  drm  v.  Simington  Ten.  (12  Com.  Ben.  Rep.  pp.  1.  lJ).  an  estate 
tail  having  been  discontinued  by  a  feoffment  made  by  the  tenant  in  tail  more  than 
twenty  years  before  his  death,  it  was  held  by  the  Court  of  Common  Pleas  that  the 
issue  in  tail  might  bring  his  writ  of  formedon  at  any  time  within  twenty  years  next 
after  such  death.  The  principles  of  the  general  law  of  limitations  is  explained  in 
Malotu  v.  10  ■  nner  (9  Irish  Ch.  Rep.  tJ 

Then,  as  to  the  retrospective  operation  of  the  Statute,  we  contend  upon  this 
point  that  the  Appellant  is  concluded  by  authority:  thus,  in  Corniil  v.  //;/</>. 
Ell.  and  Bla.  429).  it  was  determined  that  the  Mercantile  Law  Amendment  Act. 
1  19tb  and  20th  Vict.,  c.  95.  sec.  10),  which  enacts,  that  a  party  who  shall  be  entitled 
to  bring  an  action  limited  by  the  Statute  of  Limitations  there  mentioned,  shall  not 
be  entitled  to  any  time  beyond  the  period  so  limited  by  reason  of  his  having  been 
imprisoned  at  the  time  when  the  cause  of  action  accrued,  applied  to  cases  where  the 
cause  of  action  accrued  before  the  Mercantile  Law  Amendment  Act  came  into  opera- 
tion, and  no  action  was  commenced  until  after  that  Act  passed.  That  case  was 
followed  by  Jackson  v.  Woolley  (8  Ell.  and  Bla.  77S),  where  the  Court  of  Queen's 
Bench  adopted  the  judgment  of  the  Vice-Cliancellor  Kindersley  in  Thorn //son  v. 
Waithman  (3  Drew.  628 

[305]  Lastly,  by  the  19th  section  of  the  3rd  and  4th  Will.  IV..  c.  27,  it  is  enacted. 
that   Ireland   is  not   to   be  considered   as   '  beyond   seas  '   for  the  purposes   of  that 
Statute,  and.  as  that  Statute  has  been  adopted  by  the  Colonial  Act,  8th  Will.  IV 
3,  the  Appellant's  claim  was  barred  by  the  18th  section  of  the  3rd  and  4th  Will  IV.. 

27.    In  the  case  of  Her  Highness  Ruckmaboye  v.  LuUoobhoy  Mottichund  (8  M 
P.C.   Cases,  J      this  (     art  determined  that  the  words  of  the  Statute.   21s1 
c.  16,  sec.   7.  "beyond  the  seas''  were  synonymous,  in  legal  import,  with  the  w 
"  out  of  the  realm." 

Sir  Fite-Roy  Kelley.   Q.C.,   in   reply. — The  English  Statute  of  Limitation 
and  4th  Will.  IV..  c.  .7.  was  not  retrospective.     Lord  Denman  in  Doe  dem  t. 
v.  Page  <5  Q.  Ben.  Rep.  727  >  says,  with  respect  to  the  operation  of  the  7th  claus 
that  Statute,  which  he  was  then  considering,  that  that  section  is  not  re:: 
as  "  A  different  construction,  even  if  the  words  permitted  it,  would  cause  the  creates! 
hardship:  for  a  person,  who.  as  the  law  stood  before  the     ass     _  of  the  Act,  was 
ample  time  to  bring  his  ejectment  and  recover  property  that  undoubtedly  was 
would,  by  the  operation  of  the  Statute,  be  suddenly  deprived  of  the  means  of  a^- 
•    there  being  no  clause  for  the  postponement  of  the  operation  ol   | 
ite  for  such  a  period  as  would  enable  persons  who  would  be  otherwise  affected 
bv  it.  to  assert  their  rights."     These  remarks  most  strongly  apply  to  claunai 
lands  in  New  South  Wales,  whose  titles  are  so  seriously  affected  by  that  Statute:  h- 
the  construction  put  upon  the  2nd  and  16th  sections  by  the  Court  [306]  below  would 
deprive  the  subject  of  rights  which  they  may  possess  in  the  Colony.     This  Court  will 
idopt  the  decision  in  CornM  v.  Hudson  (8  Ell.  and  Bla.  429)  which  clashes  with 
decisions  of  the  Court  of  Queen's  Bench  and   Exchequer  Chamber  in  Jackson  v. 
Woolley  (8  Ell.  and  Bla.   778)  which  decisions  impeach  the  judgment  of  the   v 
Chancellor  Kindersley  in  Thompson  v.  Waithman  (3  Drew.  628 

Their  Lordships  reserved  judgment,  which  was  now  delivered  by 

The  Right  Hon.  Lord  Cranworth  (13th  March,  1861). — The  facts  ,,f  tl.  • 
are  few  and  simple.  In  the  year  1830,  Nicholas  Devine  died  intestate  in  New  S 
Wales,  seized  in  fee  of  the  land  which  is  the  subject  of  this  action,  and  whi 
situate  at  Petersham,  near  Sydney  in  that  Colony. 

He  left   Edward  Devine,  his  brother  and  heir-at-law.     Edward  Devine. 
death  of  Nicholas,  was  living  in  Ireland,  and  he  continued  to  reside  there  ti 
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death,  which  took  place  in   1835.     He  left  the  Appellant,  his  grandson  and  heir-at- 
law,  and  also  1 1  < - 1  1    al-law  of  Nicholas  llcvinc. 

The  Appellant  never  was  within  the  Colony  of  New  South  Wales  (ill  the-  month 
ol  May,  1857,  the  present  action  ha-vipg  been  commenced  on  the  22nd  of  November, 

The   action    was   an    action   of   ejeetnicnl    brought    by    the   Appellant    as   heir   ot 

Nicholas,  to  recover  the  land  of  which  Nicholas  Devine  his  ancestor  had  bo  died 

I.    And  he  was  certainly  entitled  to  succeed  in  Ins  action  unless  he  was  barred 

-    nine  of  Limitations,  the  action  not  having  been  brought  until  twenty-six 

,.  or  ihereahouts,  after  the  death  of  Nicholas  Devine, 

[307]  The  Statute  of   Limitations  relative  to   real  estate   in    England   is  the  3rd 

and  4th  Will.   IV..  c.  '-'7.      Bui   it   was  contended  that  this  is  not   tic    Si. Hole  by  which 

»i  oue;ht  to  he  guided  in  deciding  this  case. 

By  the  Colonial  Act  of  the  Legislative  Council  of  the  Colony,  made  on  the  loth 
of  July.  1837,  it  was  enacted  that  the  3rd  and  1th  Will.  IV.,  c.  27,  and  every  clause 
thereof,  should  he  adopted  in  the  Colony  from  and  after  the  1st  of  August,  1837, 
And.  the  first  question  is,  whether  this  adoption  of  the  English  Statute  was  within 
the  potter  and  competency  of  the  Legislative  Council.  That  depends  on  the  true 
construction  of  the  Statute",  9th  Geo.  IV.,  e.  83,  under  which  the  Colony  was  governed 
until  the  establishment  of  its  present  Legislature. 

Bv  that  Statute  the  King  was  empowered  to  appoint  a  Legislative  Council  in  the 
Colotiy,  and  the  Governor,  with  the  advice  of  the  Council,  was  authorized  to  make 
Laws  and  Ordinances  for  the  good  government  of  the  Colony,  such  Laws  and 
Ordinances  not  being  repugnant  to  the  laws  of  England. 

In  the  course  of  the  argument  we  expressed  our  clear  opinion  that,  under  this 
Statute,  the  Colonial  Legislature  had  the  right  to  make  the  Act  in  question  ;  and  we 
iow  advert  to  the  point  only  for  the  purpose  of  repeating  our  unqualified  adherence 
to  the  opinion  we  have  already  expressed. 

Proceeding,  then,  on  the  assumption  that  we  are  to  be  guided  by  the  provisions 
of  the  3rd  and  4th  Will.  IV.,  c.  27,  the  question  is.  whether  they  present  any  bar  to 
the  action. 

Nicholas  Devine,  the  person  last  seized,  died  in  1830.  The  action  w-as  not  brought 
by  the  Appellant,  his  heir,  till  the  year  1856.  He  claims  through  his  grandfather. 
Edward  Devine.  whose  right  accrued  in  1830,  and  as  [308]  the  second  section  of  the 
Statute  enacts,  that  no  action  shall  be  brought  to  recover  any  land  but  within  twenty 
years  next  after  the  time  at  which  the  right  to  bring  such  action  shall  have  first 
accrued  to  the  person  through  whom  the  Plaintiff  claims,  it  is  plain  the  right 
of  the  Plaintiff  was  barred  after  1850,  that  is,  twenty  years  from  the  year  1830, 
unless  it  is  saved  bv  some  subsequent  clause  of  the  Statute,  or  unless  he  can  show 
i  hat  he  does  not  come  within  its  operation. 

The  sixteenth  section  of  the  Statute  enacts,  that  if.  when  the  right  of  any  person 
•  bring  his  action  shall  have  first  accrued,  such  person  was  under  any  of  the  dis- 
abilities there  enumerated  (including  absence  beyond  the  seas),  then  such  person,  or 
any  person  claiming  through  him,  may  bring  his  action  within  ten  years  next  after 
lie  time  when  the  person  to  whom  the  right  shall  have  first  accrued  shall  have  ceased 
io  be  under  disability,  or  shall  have  died,  whichever  event  shall  have  first  happened, 
i'his  section  does  not  assist  the  Appellant,  for  the  ten  years  which  it  gives  him  from 
the  death  of  his  grandfather.  Edward  Devine,  through  whom  he  claims,  expired  in 
1845,  long  before  the  expiration  of  the  twenty  years  to  which  lie  was  entitled  undel- 
etion two. 

But  then  the  Appellant  contended,  that  even  conceding  that  the  Statute  became 

part  of  the  law  of  the  Colony  in  1837,  still  it  could  not  affect  his  pre-existing  rights. 

The  Statute  of  Limitations  in  force  in  the  Colony  in  1835,  when  the  right  of  the 

lant  first  accrued,  w-as  the  '-'1st  Jac.  I.,  c.  16  ;   and  it  was  argued  for  him  that, 

mder  that  Statute,  his  right  was  not  barred  in  November,  1856,  when  lie  brought  his 

ii.     And.  in  support  of  this  argument  he  relied  on  the  case  of  Doe  clem  Evans 

.  Page,  reported  in  5  Q.  Ben.  Reps.  767.     There  the  Court  [309]  of  Queen's  Bench 

eld.  that  the  7th  section  of  the  Statute  which  defines  the  time  when  the  right  to 

iring  an  action  against  any  person  who  shall  be  in  possession  as  tenant-at-will  shall 

di  i  uicd  to  have  first  accrued,  must  be  held  to  refer  only  to  persons  in  possession 
is  tenants-at-will  when  the  Statute  passed  or  afterwards;  that  it  could  not  apply  to 
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the  case   of  teuancies-at-will  which  had  expired  before  that   Statute   passed :  and 

Lord  Demnan  pointed  out  very  forcibly  in  the  ju  bich  he  delivered,  that 

-  was  the  natural  construction  of  the  words  used,  and  that  to  consider  tht 

a  tenaney-at-will  which  had  expired  before  the  Statute  passed. 
a  forced  :  the  lan_-      a  ich  would  occasion  very 

•   hardship.      N  :    such  observations  are  applicable  in  considering  the  eff« 
the  16th  section.     It  is  plain  that,  under  that  section,  the  right  of  the  Appellant 
was  barred  at  the  end  of  ten  years  after  the  death  of  Edward  Devine  :   and  as 
-     tute  is  ex;  ke  effect  in  the  Colony  from  and  after  the   Is 

337,  it  is  by  its  pr       •       •    and  not  -         the  21st  Jac.  I.,  c.  16.  that 

the  rights  of  the  Appellant  must  be  governed. 

It   is   unne>.     •  therefore,   I  nsider   whether  the  Appellant   is   right   in 

.  under  the  prior  Statute.  ■  :  .    -  I.,  c.  16.  he  would  not  have 

been  barred. 

If  the  Appellant  has  any  hard-  •uiplain  oi  aowerer.  we  do  not  at 

all  i:  -atimate  that  he  has),  it  arises  not  from  anythir._  ed  in  the 

:>h  Statute,  but  from  that  Statu 
any  modifications  having  reference  to  the  mode  in  which  it  would  affect  ex 
rights  there,     We  are  not,  however.  [310]   satisfied  that  thia  -     :'rom  anything 

like  haste  or  over-  _  _  slature.       With  reference,  particularly,  to  the 

disability  insisted  on  by  the  Appellant  (that  arising  from  absence  beyond  the  -     - 
it   is  by  no  means  impossible  that  the  Colonial  Legislature  may  have  thought  it 
inexpedient  to  make  or  keep  alive  enactments  on  this  head,  now  that  Australia  is 
practically  only  like  a       -  art  of  England.     We  give  no  opinion  on  the  point 

made  by  the  Respondents  that  Ireland,  according  to  the  19th  section  of  the  Statute, 
is  expressly  declared  not  to  be  beyond  the  seas.  It  is  unnecessary  for  us.  in  the  view 
we  have  taken  of  the  cas  _:ve  any  opinion  on  this  point. 

On  the  whole  we  think  the  judg  I  the  Court  below  was  right,  and  that  the 

appeal  must  be  dismissed  with  c   sts 

-        _  ■  ILONY,  I.  General  P:.  -  II.  Part: 

diii.  a  :  III.  A  -  ro  Privt  Corson..  6.  Practice,  h. 

■points  may  be  rai-  LIMITATIONS  (Statutes  of  .  B.  II.  13.  Per* 

lities.     S.C.  4  L.T.  190.  9  W.R.  642 


ON  APPEAL  FROM  THE   SUPREME   COURT  OF   NEW   SOUTH  WALL- 

WILLIAM   HOGAX.— Appellant:  JOHN   HAXD.   MARY  HAXD.   and  ALFRED 
XORRIS.— Respondents*  [Feb.  7.  1861]. 

The  Engl  -     Sratute  of  Limitations.  3rd  and  4th  Will.  IV..  c.  27,  was  adopted 
in  the  <  x        S  -  Coloi         Act,  8th  Will.  IV..  Xo.  3. 

In  the  year  1796.  H.  purchased  lands  ::.  Xew  South  Wales,  and  afterward* 
left  that  Colony,  putting  two  -  -    T.  and  R..  in       --  --    n  as  tenants- 

at-will,  who  continued  in  ss  -  n  until  the  year  ]v47.  when  other  parties 
obtained  possession  under  a  title  from  T.  and  R.  H.  continued  absent  from 
the  Colony,  and  died  in  1833.     H.'s  heir  at  law  was  then  in  America,  and  was 

-ding  there  in  1857.  when  he  brought  an  action  of  ejectment  in  t 
to  recover  possession  of  the  la-     s.     The  S  '      :rt  held  that  the  Plain- 

•  of  action  was  barred  by  the  Statute.  3rd  and  4th  Will.  IV..  .     . " 

Upon  appeal  such  judgment  was  reversed:     the  Judicial  Committee  bv 
opi  st,  that  T.  and  R.  were  tenants-at-will.  and  that  such  ten.-, 

at-will  ended  at  H.'s  death  in  1833  :  and,  -  r  at  law  being 

beyond  the  seas,  when  the  right  of  entry  accrued  upon  H.'s  death,  he  was  en- 
titled to  the  benefit  of  the  16th  section  of  the  3rd  and  4th  Will.  IV..  ■     .' 
which  in  th<       -  -  seas  at  the  time  when  his  title  accrued. 

*  Present:    The  R:_  Lord  Cranworth.  the  Rl-jrut  H..;..  L.rd   K 

the  Right  Hon.  the  Lord  Justice  Knight  Bruce,  and  the  Right  Hon.  the  Lord  J 
Turner. 
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saved  his  right  for  ten  years  aft  sr  the  twenty  years  given  by  the  2nd  Bection, 
and  thai  his  action  having  been  brought  within  thirty  years,  he  was  not 
barred. 
The  granting  of  a  lease  to  a  third  person  by  the  lessor  of  .1  tenant-at-will  is  a 
determination  of  the  tenancy-at-will,  but  it  does  not  give  the  lessor  Buch  a 
right  of  entry  as  is  contemplated  by  the  Statute,  3rd  and  tth  Will.  IV..  c.  l'7. 

■In    lessor's  title  is  that  of  a  reversioner  expectant  on  a 
"t  y 

This  was  an  appeal  from  a  judgment  of  the  Supreme  Court  ol  Ni  w  South  Wales, 
in  an  action  of  ejectment  brought  by  the  Appellant  'In-  Re-[311]-spondi 

t,,  recover  possession  of  about  forty  acres  of  land,  near  Windsor,  in  tin-  County  of 
Cumberland,  in  thai  1  lolony. 

The  action  was  brought  by  the  Appellant  "n  the  Kith  of  April,  1857,  and  the 
cause  was  tried  before  Sir  Alfred  Stephen,  Chief  Justice,  when  the  following  facts 
appeared  in  evidence: — The  Appellant  was  the  eldest  son  and  heir-at-law  of  Captain 
Michael  Hogan,  who,  in  the  year  1796,  purchased  an  estate  in  the  Colony,  called 
'The  Cornwallis  estate."  of  which  the  land  Bought  to  lx?  recovered  in  the  action 
formed  a  part.  Captain  Hogan  left  the  Colony  in  the  year  1796,  shortly  after  he 
had  purchased  this  estate.  He  left  an  agent,  named  Flood,  in  charge  of  his  property 
generally,  and  he  put  two  of  bis  servants,  named  Riley  and  Tully,  into  possession  of 
the  forty  acres  in  question,  with  directions  to  get  them  into  cultivation,  under  a 
promise  that  they  should  hold  them  for  their  lives,  or  until  he  should  return  to  the 
Colony.  From  that  time  Riley  and  Tully  continued  in  possession  of  the  land  till 
their  deaths,  paying  no  [312]  pecuniary  rent,  and  having  had  no  conveyance  or  lease 
of  the  lands.  It  further  appeared  from  the  evidence,  that  an  application  had  been 
made  to  them  for  rent  in  the  year  1813,  by  McArthur.  one  of  Captain  Hogan's  agents, 
when  they  refused  to  make  any  pecuniary  payment,  but  afterwards,  in  the  year 
1823,  made  a  present  of  some  pigs  to  McArthur  in  acknowledgment  that  they  held 
land  as  tenants  of  Captain  Hogan.  In  the  year  1832.  the  whole  estate  (including 
the  forty  acres  in  question)  was  surveyed  on  behalf  of  Captain  Hogan,  preparatory 
to  a  lease  being  granted  to  one  Cox:  and  it  appeared,  by  the  recital  in  a  Bond 
which  was  given  in  evidence  on  the  part  of  the  Appellant,  that  in  the  month  of  June, 
in  the  same  year,  a  lease  was  made  by  Captain  Hogan  to  Cox  of  the  Cornwallis  estate, 
at  the  yearly  rent  of  £130,  for  a  term  of  seven  years,  to  commence  from  the  1st  of 
January.  1833.  The  reception  of  this  Bond  was  objected  to  by  the  Respondents,  on 
the  ground  that  it  was  not  admissible  evidence  against  them  :  and  it  was  also  objected, 
that  the  recital  in  the  Bond  did  not  amount  to  legal  proof  of  the  lease  or  of  its  execu- 
tion. The  lease  itself  was  not  in  evidence:  it  appeared,  however,  that  Cox  had 
entered  upon  the  estate,  but  had  not  interfered  with  the  forty  acres  which  Tullv  and 
Riley  held. 

Captain  Hogan  never  returned  to  the  Colony.  He  died  in  March.  1833,  intestate, 
caving  the  Appellant  his  heir-at-law,  who,  it  appeared  from  the  evidence,  had  lived 
11  America  since  the  year  1804,  and  at  the  date  of  the  trial  of  the  action  had  never 
ieen  within  the  Colony. 

Tully  died  in  the  year  1835,  and  Riley  in  the  year  1847,  since  which  time  the 
teepondents  had  been  in  [313]  possession  of  the  land  in  question,  claiming  title  to 
i  by  gift  from  Tully  and  Riley. 

No  evidence  was  given  on  the  part  of  the  Respondents,  but  it  was  contended  by 
hem  that  the  Appellant's  right  to  recover  was  barred  by  the  Colonial  Act,  8th  Will. 
V.,  No.  ■"..  (which  Act  adopted  and  was  identical  in  terms  with  the  English  Statute, 
rd  and  4th  Will.  IV..  c.  "27),  and  which  was  introduced  and  became  law  in  the 
'iilony  in  the  year  1837. 

In  leaving  the  case  to  the  jury,  the  Chief  Justice  told  them,  in  effect,  that  the  case 
lie  governed  by  the  existing  Statute  of  Limitations:  and  that  if  there  was  qo 
enancy-at-will.  as  between  Captain  Hogan,  and  Tully  and  Riley,  or  if  the  relation 
•f  master  and  servant  did  not  subsist  between  them  at  the  time  "of  Captain  Holm1  - 
leath.  the  action  was  brought  too  late.  He  then  put  the  question  to  the  jury, 
rhether,  assuming  either  of  these  relations  to  have  existed,  it  was  determined  on 
r  before  the  1st  of  January.  1833.  If  the  tenancy-at-will  were  determined  after  that 
ate.  the  Appellant  would  not  be  prejudiced,  since,  from  that  date.  Cox  was  tenant 
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and  Captaiu  Hogan  could  not  have  sued  till  the  determination  of  his  teru. 
and.  for  the  same  reason,  the  cessation  of  that  tenancy,  although,  per  se.  a  determina- 
tion of  the  tenaney-at-will,  would  not  defeat  the  action.     The  jury  found  a  Terdict 
for  the  Appellant. 

A  motion  was  afterwards  made  to  the  Court  in  banco,  on  the  part  of  the  Re- 
spondents, for  a  new  trial,  upon  several  grounds  :  but  the  substantial  grounds, 
upon  which  the  judgment  of  the  Court  proceeded,  were  first,  that  the  Chief  J 
ought  to  have  non-suited  the  Appellant  or  directed  a  verdict  to  be  entered  for  the 
-  inasmuch  as  the  Appellant's  [314]  right  to  recover  was  barred  by  the 
Statute  of  Limitations,  and  that  the  Judge  misdirected  the  jury  in  telling  them 
that  Tully  and  Riley  were  mere  care-takers,  inasmuch  as  by  law  they  were  either 
tenants-at-will  or  tenants  at  sufferai. 

The  judgment  of  the  Court  was  delivered  by  Mr.  Justice  Milford,  on  the  14th  of 
January.  1860.     The  Court  were  of  opinion,  that  Captain  Hogan"s  right  to  bring  an 
action  to  recover  possession  of  the  land  in  question  accrued  to  hini  on  the  1 
January,  1833  :  that  as  he  died  in  that  year,  and  the  Appellant  claiming  under  him 
did  not  bring  his  action  till  the  year  1856.  he  was  barred.     The  material  part 
judgment  was  in  these  terms: — "  It  appeared  at  the  trial  that  Michael  Ho:;an.  the 
Plaintiffs  father,  came  to  this  Colony  in  the  latter  part  of  the  last  century,  and 
became  the  purchaser  of  Cornwallis  Place,  then  known  by  the  name  of  Woe 
containing  four  hundred  acres,  including  the  forty  acres  now  in  question.     He  had 
several  servants,  and.  amongst  others,  two  called  Riley  and  Tully.     Ti-ese  men  he 
put  into  possess  -  :.nd  Bailiffs,  or  under  a 

promise  that  they  should  retain  the  land  either  for  their  lives  or  till  ":.    _        -  .ould 
return  to  the  Colony,  which  he  was  about  to  leave.     The  evio. 
arrangement  preponderated  very  considerably.     Hogan  left  the  Colony  in  the  year 
1796.  and  after  that  the  estate  was  managed  by  hi?     _       -  till  the  year  1 ;    - 
and  Tully  remaining  in  the  same  pos  -  :hey  had  been  left  by  Hogan.  paying 

no  rent,  and  having  had  no  conv  -      An  application 

had  been  made  for  Tully  and  Riley,  by  M" Arthur,  one  of  Ho_ 

the  year  1813,  but  payment  was  refused,  on  the  ground  [315]  that  they  occupied 

"-free  by  Michael  Hogan's  permission:   a  sent,   however,  pigs  wi 

made  as  an  acknowledgment  of  tenancy.     In     -    _  '     rnwallis  es:a:e  wi;- 

veyed  on  behalf  of  Mr.  Hogan  prepar:  leas         it  being  granted  to  Mr 

when  Riley  and  Tully  allowed  the  surveyor  to  mark  out  and  pass  over  the  : 
aout  molestation.       On  the  30th  of  Jv.  -    _.    Hogan,  by  his   ... 

"  granted,  demised  and  leased  '  to  William  Cos  the  Cornwallis  estate,  by  the  n.v 
the  Woodhay  Farm,  together  with  other  lands,  to  hold  to  him,  his  executors,  ad- 
ministrators, and  assig    -    :'or  the  term  of  seven  years,  to  commence  from  the  first 
day  of  January  then  nest  ensuing,  at  ;■.  i  leas     contained  the 

usual  covenant  for  quiet  enjoyment,  and  was  executed  at  some  time  or  other  by 

:  it  was  also  executed  by  H  »g  u  -  agent,  he  signing  his  own  name,  not  that  ■ 
principal :  but  under  the  form  of  attestation  used  it  would  seem  to  be  suffiei- 
bind  the  principal.     White  v.  Cuyhr  (6  Term.  Rep.   177'.     Barfi 

■  :o.  and  Bingh.  333V     WHl  2  ' 
returned  to  the  Colony,  but  died  in  March,   1833,  intestate,  leavi:  _ 

Plai:  -    heir-at-law.     Tully  died   in  the  year    1835,    and   Riley   in   the  year 

".  and  the  present  Defendants  have  been  in  possession  since  the  death  of  Riley. 
claiming  by  gift  under  them.  Riley  and  Tully  were  tenants-at-will  on  the  1st  of 
January.  1833,  and  the  lease  to  I       .  being  a  lease  in  p"~  --       .  put  an  end  to 

■  The  g  •  lease  to  commence  on  that  day  was  as  inconsistent  wi- 
inuation  at  will  as  if  instead  of  a  lease  it  had  been  a  feot: 

Ball  v.  Cull imorf  (2  Cr.  Mee.  and  R  If  [316] 

:.  could  bi      _      -  Statu!         _  in  to  run,  and  the  1 

tiff  is  barred,  for  by  the  "2nd.  16th.  and  18th  31    "ute.  if  the  person 

having  a  right  to  bring  an  action  shall  have  been  beyond  the  seas  when  his  title 
accrued,  he.  or  any  person  claiming  under  him.  shall  have  ten  years  to  bri:  ■: 

n  from  the  cessor  of  disability,  or  the  death  of  the  first  claimant,  or  r 
years  from  the  title  first  accruing:  so  that  the  present  Plaintiff  was  bound  to 
his  action  within  ten  years  after  his  father's  death,  i.e.  before  March.  18 
the  furthest,  twentv  vears  from  the  accruer  of  title  to  his  father.  Michael  H 
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The  2nd  section  of  the  Statute  provides,  thai   do  person  shall  bring  an  action  to 
er  any  land  lint  within  twenty  years  next  after  the  time  at  which  such  right 

shall  have  Hrs!    aeerued  in  some  [>elsi>]i   through   whom  he  claims,  Or  to  himself.       The 

m'xt  seven  sections  of  the  Statute  specify  when,  in  particular  cases,  the  right  shall 
be  held  to  have  first  accrued.  The  7th  sect  inn  provides  thai,  when-  the  land  is  held 
h\-  a  trnant-at-w  ill.  the  reversioner's  right  to  bring  an  action  is  to  be  held  as  firsl 
accruing  at  the  determination  of  the  tenancy,  or  at  the  expiration  of  one  year  from 
the  commencement  of  it  ;  but  it  has  been  decided  by  the  case  of  Doc  dem  Evans  v. 
Page  (5  Q.  Ben.  Rep.  767);  The  Birmingham  Canal  Company  v.  Bold  (12  Jurist. 
350),  that  this  clause  of  the  Statute  does  mil  apply  to  a  ease  where  tin'  estate  at 
will  had  determined  before  the  passing  of  the  Statute.  It  does  not,  therefore,  apply 
to  the  present  ease,  for  the  estate  at  will  of  Tully  and  Riley  determined  in  1833,  and 
the  Statute  was  not  introduced  into  this  Colony  until  1837.  The  present  case  is 
governed  by  the  5th  section,  [317]  which  provides,  that  the  right  to  bring  an  action 
shall  he  held  to  have  accrued  (when  the  claimant  is  a  reversioner,  and  the  estate  shall 
formerly  have  been  in  his  possession,)  at  the  time  when  the  reversionary  estate 
shall  have  heeome  an  estate  in  possession  by  the  determination  of  the  particular 
estate.  The  question  then  is,  when  did  the  reversion  in  Michael  Hogan  dependent 
on  the  estate  at  will  in  Tully  and  Riley  become  an  estate  in  possession  in  him? 
There  never  was  any  estate  intervening  between  the  estate  at  will  and  the  reversion 
in  Hogan.  The  lease  to  Cox  was  not.  nor  did  it  pretend  to  be,  a  lease  to  take  effect 
in  reversion  after  the  estate  at  will.  The  determination  of  the  estate  at  will,  there- 
fore, necessarily  formed  the  reversion  into  an  estate  in  possession,  and  at  that  time 
the  Statute  says  the  right  to  bring  the  action  shall  be  held  to  have  first  accrued. 
The  lease  to  Cox  never  intervened  between  the  two  estates:  that  must,  therefore. 
have  taken  effect  out  of  the  fee  so  soon  as  it  was  vested  in  possession  in  Michael 
Hogan  by  the  termination  of  the  estate  at  will,  but  not  before.  This  section  of  the 
Statute  does  not  say  that  the  right  to  bring  the  action  shall  be  held  to  accrue  from 
the  time  when  the  party  can  actually  bring  his  action,  but  from  the  time  when  the 
estate  in  reversion  became  an  estate  in  possession.  It  would  have  been  sufficient  to 
rest  our  decision  on  this  view  of  the  case  ;  but  we  have  thought  it  as  well  to  consider 
whether  the  owner  of  the  reversion  could  have  brought  an  action  to  recover  the 
property  from  Tully  and  Riley  on  the  1st  of  January,  1833,  or  at  any  time  before 
the  expiration  of  the  lease  to  Cox  in  1840,  on  the  supposition  that  the  right  to 
brin-'  the  action  under  the  5th  section  of  the  Statute  did  not  first  ac-[318]-crue 
until  the  action  could  in  fact  be  virtually  brought.  On  the  whole  we  are  of  opinion, 
that  he  could  have  done  so  on  the  1st  of  January,  1833,  though  the  cases  which  we 
shall  advert  to  throw  so  much  doubt  on  the  subject  that  we  prefer  resting  our 
decision  on  the  Construction  which  we  have  already  put  upon  the  operation  of  the 
5th  section  of  the  Statute.  The  lease  to  Cox  must  be  held  to  be  a  lease  operating 
at  common  law,  not  by  the  Statute  of  Uses,  because  there  is  no  intention  shown  that 
it  shall  operate  by  the  Statute,  but,  on  the  contrary,  the  absence  of  the  usual  words 
'bargain'  and  'sell,'  and  of  the  payment  of  an  immediate  money  consideration, 
indicate  an  intention  that  it  shall  take  effect  by  the  common  law.  The  grantee  of 
the  lease  might,  no  doubt,  elect  to  take  the  estate  in  either  way,  but  the  tenants  at 
will,  Tully  and  Riley,  had  no  such  option,  and  the  lease  must,  as  to  them,  have  its 
Legal  effect.  Hayward's  case  (2  Co.  Rep.  35):  Bacon's  Abr.  tit.  Leases.  M.  The 
lease,  then,  taking  effect  by  the  rules  of  the  common  law,  it  created  an  '  interesst 
term  in/'  till  the  lessee  entered,  and  we  are  disposed  to  think,  but  for  the  case  of 
Ryan  v.  Clark  (14  Q.  Ben.  Rep.  73),  we  should  have  decided  that  until  Cox  entered 
he  right  to  bring  an  action  against  Tully  and  Riley  to  recover  possession  of  the 
property  after  their  estate-at-will  had  been  destroyed  by  the  grant  of  the  lease,  was 
rested  during  the  time  in  Michael  Hogan.  Saffyn's  Case  (5  Co.  Rep.  123);  Smith 
v.  Day  (2  Mee.  and  Wels.  684).  It  would  seem,  however,  from  a  dictum  in  the  case 
of  Ryan  v.  Chirk  (14  Q.  Ben.  Rep.  73),  that  during  the  continuance  of  an  '  intin  s«< 
U  r mi ni '  the  right  of  possession  is  gone  from  the  grantor  of  the  lease,  and  is  vested 
in  the  lessor,  even  before  entry.  That  was  an  [319]  action  of  trespass  for  breaking 
and  entering  the  dwelling-house  of  the  Plaintiff.  There  was  a  plea  of  '  Uberwm 
'ene in i  n turn,'  and  a  replication  of  a  lease  to  a  stranger,  stating  an  entry  and  pos- 
ii  for  the  term  of  the  lease.  The  replication  was  demurred  to  on  the  ground 
that  it  was  inconsistent  with  the  declaration,  which  alleged  the  premises  to  be  in 
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the  Plaintiff' ion.     The  Court  held,  that  although  the  replication  alleged 

a  taki:.Lf  of  ; stranger,  vet  it  did  not  allege  a  continuance  of  such 

-  ...  and  that  that  could  not  be  presumed  on  the  face  of  the  declaration.  In 
the  course  of  the  judgment  the  Court  stated,  that  if  the  replication  admitted  that 
the  stranger  was  in  possession  at  the  time  of  the  trespasses  it  would  be  bad.  but 
they  said  that  the  averment  of  entry  was  unnecessary,  and  might  be  rejected,  be 
the  legal  right  of  possession  passed  by  the  lease  itself  without  entry:  at  the  same 
time  they  said  that  the  right  of  possession  by  the  lessor  was  gone  so  soon  ;.  - 
lease  was  executed,  though  the  lessee  could  not  bring  trespass  before  entry:  and 
for  this  the  case  of  Williams  v.  Bo*anquet  (1  Bro.  and  Biriirh..  238)  was  cited. 
case  of  Ryan  v.  Clark,  however,  was  in  fact  decided  on  the  ground,  that,  whether 
or  not  it  was  necessary  to  allege  an  entry,  yet  the  continuance  of  possession  up  to 
the  time  of  the  trespasses  would  not  be  presumed  in  opposition  to  the  declaration. 
Having  this  case  in  view,  and  on  the  supposition  that  the  dictum-  in  it  is  law.  let  us 
suppose,  before  any  entry  by  Cox.  but  after  the  1st  of  January.  1833,  Michael 
in  had  brought  an  action  of  ejectment  against  Tully  and  Riley,  what  defence 
would  they  have  !  They  would  set  up  a  title  in  Cox,  for  the  right  of  possession  had 
passed  from  Hogan  and  had  vested  in  [320]  him:  he  had  a  right  to  take  possession 
by  virtue  of  the  lease,  though  he  could  nor  have  the  estate  thrust  upon  him.  and 
though  he  could  not  bring  trespass  nor  take  a  release  of  the  reversion.  It  may  be 
observed  that  the  case  of  William.?  v.  Bomnquet  altogether  differs  from  the  case  of 
Ryan  v.  Clark,  and  from  the  present  case  :  that  only  decided  that  the  assignee  of  a 

became  liable  on  the  covenants  without  entry,  though  in  the  course  of  the 
judgment  the  Court  considered  that  a  lessee  before  entry  was  liable  for  rent  and 
other  matters  depending  on  contract.  Though  the  case  at  present  under  con- 
sideration is  one  where  the  lease  was  granted  in  futuro  to  commence  on  a  fixed  day. 
that  circumstance  does  not  appear  to  us  to  be  material  for  the  destruction  of  the 
estate  at  will  in  Tully  and  Riley,  and  the  operation  of  the  lease  took  effect  on  the 
1st  of  January.  1833,  as  if  the  lease  had  borne  date  on  that  day.  Michael  Hogan 
could  not  bring  any  action  against  Tully  and  Riley  till  their  tenancy-at-will  was 
determined,  nor  could  he.  according  to  the  dictum  in  the  case  of  Ryan  v.  Cart,  do 
so  between  the  commencement  of  the  term  and  the  entry  of  Cox.  unless  the  destruction 
i.cy-at-will  preceded  the  creation  of  the  lease,  in  which  case  the  whole  fee 

would  be  for  a  short  time  vested  in  Hogan.  and  he  could  bring  any       ry  action. 

This  certainly  must  have  been  the  case,  as  we  have  shown,  and  there  must  have  been 
a  moment  of  time  when  the  whole  fee  was  in  Michael  Hogan.  namely,  between  the 
destruction  of  the  estate  at  will  and  the  creation  of  the  lease  out  of  the  fee.     During 
that  moment  a  right  to  bring  an  action  was  in  him.     On  this  respect,  therefor 
think  the  present  case  differs  from  that  of  Ryan  v.  Clark.  [321]  though  we  cannot 
say  but  that  we  feel  a  difficulty  to  arise  from  it.     Again,  it  is  to  be  observed  that  the 
lessee.  Cox.  executed  the  lease  :  and  in  the  absence  of  any  evidence  as  to  the 
of  his  doing  so.  it  must  be  taken  to  have  been  done  at  the  date.  i.e.  in  June, 
and  it  appears  to  have  been  the  opinion  of  the  Exchequer  Chamber  in  the  c: 

■.  ("2  Cro.  and  Jer.  142),  that  the  execution  of  a  lease  by  a  lessee  would 
be  equivalent  to  an  entry  by  him.     The  authority  of  this  case  has  been  doubted. 
Bythewood's  Conveyancing,  by  Jarmen.  Vol.  iv..  p.  .114  :  but.  even  if  of  authority, 
we  do  not  think  it  applies  to  the  present  case.     The  lease  on  its  execution  irave  an 
inter  use  termini  \     •  i>e  turned  into  an  estate  by  entry  at  some  time  after  the 

commencement  of  the  term  of  seven  years,  i.e.  after  the  1st  of  January.  1833.     That 
was  the  interest  and  right  given  to  him  by  Hogan  on  the  30th  of  Jun< 

indication  of  any  intention  to  grant  a  reversion  or  any  interest,  to  vest  either 
in  possession  or  reversion,  till  it  should  be  perfected  by  entry  on  or  after  the 
January.  1833.     This  bein<*  the  intention  of  the  panics  and  the  legal  operatic 
the  1<  xecution  of  it  by  Cox  on  the  30th  of  June.  1832.  cannot  be  held  to  h«Te 

then  vested  in  in  him  to  commence  immediately,  neither  could  it  have  then 

te  in  him  to  begin  at  tin  ement  of  the  term.     He  could  not  hare 

entered  before  that  time,  and  the  execution  of  the  lea-  2   to  the  ca- 

put in  the  place  of  ti  entry  :  as  he  could  not  have 

January,  1833,  the  execution  of  the  •  that 

could  operate  nothing.     If  he  had  executed  the  lease  after  the  >■■<'.. .'•icnce^^H 
rf  the  term,  perhaps  the  necessity  of  an  entry  would  have  been  dispensed  with, 
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[322]  but  lie  could  not  alter  his  position  liy  executing  it  before  t In-  commencemenl 
of  it.  The  two  rases  of  Ryan  v.  Clark  ami  Miller  v.  Green,  although  somewhat 
opposed  to  the  view  we  were  disposed  to  take  of  tins  ruse,  do  not  on  the  whole  induce 
as  to  think  that  even  if  the  capability  of  bringing  an  action  wen-  necessary  to  set 

the  ti limited  for  bringing  the  action  running,  that   they  would  apply,  because 

there  was  a  time,  on   the    1st   of  January,    IS.'i.'i,  at    which    M.    [logan    had   a    right    "I 
action  against  Tully  and  Riley,  ami  because  the  execution  of  tin-  lease  by  Cox  only 
Lme  in  the  place  of  an  entry  by  him,  and  such  entry  could  not  have  been  made  at 
the  time  he  did  execute  it  :  but   we  think  it   safer  to  rest   our  decision  on  the  con 
atruction  of  the  5th  section  of  the  Act   which  we  have  stated.     It   was  suggested, 
though  not  much   insisted  on  in  argument,   that    the  Statute  was  not    retrospective, 
ii    was  passed   in   1837,  that   the  tetiancy-iit-w i II   was  put    an  end  to  mi   the   1st   of 
January,  1833,  and  that  M.  Hogan  died  in  the  month  of  March  in  that  year,  so  the 
right  of  action  referred  to  in  the  Act  could  not  be  that  which  accrued  to  M.  Hogan 
e  it  passed.     The  2nd  section  clearly  is  retrospective,  and  has  been  decided  to 
be  so  in  many  cases;  indeed,  all  the  cases  on  the  subject  take  it  for  granted.     The 
■  1 1 1 \  doubt  which  has  existed,  is  as  to  the  retrospective  operation  of  some  of  the  cla  uses 
pointing  out  under  what  circumstances  and  at  what  time  the  right  to  bring  the 
action  referred  to  in  the  2nd  section  shall  lie  held  to  have  accrued.     In  the  present 
ease  the  5th  section  governs  it,  and  there  is  nothing  in  it  to  alter  the  operation 
given  by  the  Act  to  the  2nd  section;  it  only  points  out  that  the  time  of  the  accruer 
of  the  action  is  the  determination  of  the  particular  estate.     Nepean  v.   Doe  dem 
Knight  (2  Mee.   and  Wels.   910).     We,  there-[323]-fore,   are  of  opinion  that  Mr. 
Hogan's   right  to  bring   an   action   to   recover    possession   of   the   land   in   question 
accrued  to  him  on  the  1st  of  January,  1833  ;  that  as  he  died  in  that  year,  and  the 
present  Plaintiff,  claiming  under  him,  did  not  bring  this  action  till  the  year  185G, 
he  is  too  late.     This  being  the  conclusion  to  which  we  have  arrived,  we  need  not 
enter  into  the  consideration  of  the  other  questions  arising  on  the  notice  of  motion. 
The  evidence  establishes,  we  think,  that  Tully  and  Riley  were  not  mere  bailiffs  to 
Hogan ;  no  doubt,  if  theyT  had  been,  a  question  would  have  arisen  as  to  whether  he 
could  bring  an  action  against  them  without   a   demand  of  possession,  of  which 
there  was  no  evidence  ;   i.e.  whether  his  title  to  do  so  accrued  immediately   at  the 
time  of  the  execution  of  the  lease  to  Cox,  or  whether  it  did  not  accrue  until  a  demand 
was  shown  to  have  been  made.     The  Statute  does  not  expressly  refer  to  such  a  state 
of  things;  but  it  might  fairly  be  argued  that  the  right  of  action  or  right  of  entry 
accrued  at  the  determination  of  the  estate  at  will,  though  prior  to  bringing  an  action 
a  demand  of  possession  would  be  necessary.     We  see  no  reason  for  supposing  that 
the  tenancy  of  Tully  and  Riley  was  put  an  end  to  by  Mr.  M' Arthur's  application  for 
rent  in  1813,  or  by  the  surveyor's  entry  in  1832.     There  was  a  question  raised  as  to 
the  propriety  of  the  admission  of  some  evidence,  but  it  was  abandoned.     We  think 
there  must  be  a  new  trial,  there  having  been  no  leave  reserved  to  move  for  a  nonsuit  : 
but  it  will  be  gathered  from  this  judgment,  that  we  are  of  opinion,  that  the  Plain- 
tiff is,  on  the  evidence  produced  at  the  last  trial,  barred  from   his  action  by  the 
Statute  of  Limitation.     The  costs  of  this  application  will  abide  the  result  of  the 
new  trial." 

The  Court  ordered  the  verdict  to  be  set  aside,  and  [324]  a  new  trial  had;  the 
;osts  of  such  new  trial  to  abide  its  result. 

From  this  judgment,  the  Appellant,  having  obtained  leave  of  the  Court,  appealed 
o  Her  Majesty  in  Council. 

No  case  having  been  lodged  by  the  Respondents,  the  appeal  was  heard  ex-parte. 
Sir  Fitz-Roy  Kelly,  Q.C.,  Mr.  W.  P.  Murray,  and  Mr.  Garth  for  the  Appellant.— 
the  principal  question  involved  in  this  appeal  is  similar  to  that  in  I)>  vine  v. 
lolloway,  and  the  arguments  there  used  apply  to  the  present  case  (ante  [If  Moo.  P.C.], 
i.  290).  Our  contention  is,  that  the  right  of  the  Appellant  to  recover  in  the  action 
ot  barred  by  the  Colonial  Act  of  Limitations,  8th  Will.  IV..  No.  :',.  which 
ntroduced  into  New  South  Wales,  and  made  law  in  that  Colony,  the  English  Ad  of 
limitations,  the  3rd  and  -1th  Will.  IV.,  c.  27.  Upon  the  evidence  the  jury  ■ 
UStified,  in  point  of  law.  in  finding  a  verdict  for  the  Appellant,  and  after  verdict 
hey  must  lie  taken  to  have  found  the  facts,  so  far  as  it  was  competent  to  them  so  to 
lo  in  the  Appellant's  favour.  First,  the  recital  of  the  bond  given  in  evidence  by 
lie  Appellant  shows  that  in  June.   1832,  a  lease  of  the  Cornwallis  property   was 
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granted  by  the  Appellant's  father.  Captain  Hogan.  whose  title  during  the  continuance 
of  the  lease  was  as  of  a  reversioner  expectant  on  the  determination  of  the  term.  The 
granting  of  the  lease  determined  the  tenancy-at-will  of  Tully  and  Riley  who  were 
mere  caretakers  of  the  property.,  and  it  must  be  presumed  that  the  Appellant's  fa" 

•  e  entered  and  took  possession  during  the  term  of  the  lease.  It  is  laid  down  in 
Co.  Litt.  55.  that  '"  If  a  man  lease  the  Manor  at  will  whereunto  a  common  is  ap- 
pended, if  the  lessor  puts  in  his  beasts  to  use  the  common,  this  [325]  is  a  determina- 
tion of  the  will."     Dtsdale  v.  lies  c2  Levinz,  38  ;   S.C.  3  Keeble.  217  :  S.C.  T.  Raym.. 

supports  this   doctrine.     There   it   was  held  that   the   granting  of  the 
determined  a  tenancy-at-will.     If  those  parties  held         -     -     :i,  they  must  be  treated 
as  trespassers.     Doe  dem  Davi?  v.  Thomas  (6  Exch.  Re       -  The  limitation  of 

the  right  of  action  under  the  Limitation  Act.  3rd  and  4th  Will.  IV..  c.  27 
which  explains  section  2  of  that  Statute,  therefore,  must  be  deemed  to  have  accrued 
only  after  the  termination  of  the  lease.  Doe  dem  Evans  v.  Paoe  (5  Q.  Ben.  Rep..  7 
or.  secondlv.  certainlv  at  Captain  Hogan's  death,  in  the  year  1833.  the  teuancv-at- 
will  ended.  Therefore,  we  submit,  that  the  limitation  provided  by  the  Act  must 
be  taken  to  have  only  then  accrued,  so  that  the  action  was  brought  in  time,  and 
the  Appellant's  right  not  Statute  barred.  The  2nd  section  of  the  Limitation  Statute, 
3rd  and  4th  Will.  IV..  c.  27.  confines  the  time  to  twenty  years,  and  the  16th  section 
gives  •  -  more  when  the  party  is  beyond  th-  se  as.      Xow,  the  evidence  established 

the  fact  that  the  Appellant  was  in  America  from  the  year  1802,  and  had  not  been 
in  New  South  V  -  en  at  the  date  of  the  action  in  1857:  the  thirty  years'  limita- 
tion by  the  16th  section  had,  therefore,  not  expired.     The  grounds  upon  which  the 

ts    laimed  in  the  Court  below  to  have  the  verdict  set  aside,  and  a 
trial,  were  insufficient  in  law.     We  submit  that  the  judgment  appealed  from  must 
be  reversed,  and  the  verdict  of  the  jury  stand. 

Judgment  was  delivered  by 

The  Right  Hon.  Lord  Cranworth  (March  13,  1S61 1. — The  action  which  has  s 
ris    -     •     -       peal  was  an  action  of  ejectment  brought  in  the  Colony  of  New  [326] 
South  Wales  on  the  16th  of  April.  1856.  to  recover  possession  of  about  forty  acres 
of  land  near  Windsor,  in  th  of  Cumberland.     These  forty  acres  form  part 

of  an  estate  called  the  "  Cornwallis  Estate,''  purchased  in  the  year  1796.  by  one 
Michael  Hogan.  He  left  the  Colony  soon  after  the  purchase,  and  put  two  of  his 
servants.  John  Riley  and  Philip  Tully.  into  possession  of  the  forty  acres  as  hie 
tenants-at- w  ill. 

Michael  H  -iran  died  intestate  in  March,  1833,  leaving  the  PI  -  heir-at- 

law.     Tully  and  Riley  continued  to  occupy  the  forty  acres  jointly  till  the  year 
when  Tully  died,  and  after  his  death  Riley  alone  occupied  them  till  1847.  when  he 
died.      S  "hat  time  the  Defendants,  claiming  as  volunteers   under  Tully  and 

Riley,  have  been  in  possession. 

The  action  was  tried  in  the  month  of  October.  185S.  when  the  jury  found  a  ve: 
for  the  Plaintiff.     But  by  a  rule  of  Court,  dated  the  14th  of  January, 
verdict  w  :e.  and  a  new  trial  was  ordered.      Against  that  rule  the  PI. 

has  appealed  to  Her  Majesty  in  Council,  and  the  appeal  was  heard  a  short  time  since 
at  this  Bar.  and  we  are  now  prepared  to  give  our  judgment. 

The  rul-  the  ground  that  the  Plaintiff  was  barred  by  th-    - 

imitations,   and  what  we  have  to  consider   is.   whether  the  Court  below 
right  in  holding  that  the  Statute  barred  the  Plaintiff's  right  of  action. 

The  title  of  Tully  and-  Ri".  -  at-will  would,  of  courst 

determination  of  the  will,  and  this  occurred  (if  no-  -  by  the  death  of  Michael 

William,  his  son,  the  present  Appellant,  acquired,  by  the 
death  of  his  father,  a  right  of  entry,  and  as,  when  this  action  was 
than  twenty  years  had  elapsed  since  [327]  that  event  occurred,   it  was  contended 
that  his  right  to  brin^  the  present  action  was  barred 

te.     But  the  evid-  .  the  Appellant's  mother,  and  of  F< 

■-.  beyond  a  doubt,  that  the  Appelhv  rk  in  or  about 

the  year  1801.  and  that  he  ever  ar 

ire,  entitled  to  the  benefit  of  the  16th  section  of  the 
Si    •  ;te.  which,  in  the  the  time  when  hi- 

accrues,  saves  his  right  for  ten  years  after  the  twenty  years  given  bv  the  2nd  section. 
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It.  therefore,  the  will  was  not  determined  bul  by  the  death  of  Michael  Hogan,  the 
lessor,  the  Statute,  for  the  reasons  we  have  stated,  would  not  present  a  bar. 

Some  question  was  raised  at  the  trial  as  to  whether  Tully  and  Riley  were  tenants- 
at-will ;  whether  they  weir  not  lefl  in  possession  as  mere  servants,  or  caretakers 
as  the)  are  called,  of  Michael  Hogan.  It  is  sufficient  to  say  thai  this  would  m  iki 
do  practical  difference,  but  in  truth  the  evidence  leaves  no  reasonable  doubt  that  they 
were  not  servants;  that  they  had  possession  of  the  land  for  their  own  benefit  as 
i.  aants-at-will  under  Michael  Hogan. 

We  have  considered  the  ease  on  the  hypothesis  that  the  tenancy-at-will  endured 
until  the  death  of  Michael  Hogan  :  but  evidence  was  offered  at  the  trial  to  show  that 
in  the  month  of  June.  1832,  Michael  Hogan  granted  a  lease  of  the  Cornwallis  estate, 
including  these  forty  acres,  to  one  William  Cox  for  a  term  of  seven  years,  to  com- 
mence on  the  1st  of  January,  1833.  Evidence  was  also  offered  to  show  that  Cos 
entered,  by  virtue  of  this  lease,  and  was  possessed  of  the  land  demised  until  the 
month  of  March,  lS.'iT,  when  he  died,  and  that  after  his  death,  his  executors  [328] 
entered  and  enjoyed  the  land  till  the  lease  expired  on  the  1st  of  March,  1840.  If 
these  facts  were  well  established  in  evidence,  then,  when  the  action  was  brought  in 
L856,  twenty  years  had  not  elapsed  after  the  Appellant's  title  had  accrued,  and  so  the 
Statute  would  be  out  of  the  question,  for  his  title  was  that  of  a  reversioner  expectant 
on  the  determination  of  a  term  of  years.  The  lease  could  not  give  any  title  to 
Michael  Hogan,  the  lessor,  though  it  certainly  gave  a  right  to  Cox  to  determine  the 
tenancy-at-will,  and  to  enter  and  possess  the  lands  during  the  term.  But  until  the 
expiration  of  the  term,  neither  Michael  Hogan  nor  the  Appellant,  as  his  heir,  could 
have  had  any  title  to  enter.  Supposing,  therefore,  the  lease  and  the  entry  and 
enjoyment  under  it  to  have  been  duly  proved,  the  Appellant's  title  only  commenced 
it.  1840.  It  may.  however,  be  doubted  whether  the  lease  was  duly  proved.  We  do 
not  think  it  necessary  to  consider  this  point,  for  even  if  no  such  lease  existed,  then, 
for  the  reasons  we  have  already  stated,  we  think  that  the  action  was  brought  in 
due  time.  The  learned  Judges  below  seem  to  have  supposed  that,  by  the  execution 
Of  the  lease,  if  it  was  executed,  a  right  of  entry  accrued  to  Michael  Hogan.  This, 
however,  was  not  so.  If  he  had  after  the  execution  of  the  lease  brought  an  action, 
lie  must  have  been  defeated  by  the  production  of  the  lease  itself 

On  the  whole,  their  Lordships  are  of  opinion,  that  there  were  no  grounds  for 
disturbing  the  verdict,  and  they  will,  therefore,  humbly  report  to  Her  Majesty  that 
the  rule  of  the  14th  of  January.  1860,  ought  to  be  discharged,  and  that  the  verdict 
ought  to  stand.  No  party  appeared  to  support  the  rule  appealed  against,  and, 
therefore,  we  do  not  think  fit  to  give  costs. 

[Mews'  Di^r.  tit. -COLONY.  II.  Particular  Colonies.  1.  Australia,  a;  tit.  LIMITA- 
TIONS (Stature  of),  B.  II  _  1  -  e.  Tenants  at  W ill ;  1.",.  Persons  under  Disabilities. 
S.C.  4  L.T.  565,  '.i  W.R.  673.  As  to  tenancy  at  will,  cf.  Jarman  v.  Hah-  (1899), 
1  Q.B.  994.1 


[329]  ON  PETITION  FROM  THE  COURT  OF  THE  JUDICIAL  COMMISSIONER 
FOR  THE  PROVINCE  OF  OUDE. 

SALIK   RAM  and   HURARAM  — Plaintiffs;   AZIM  ALI   BEG,— Defendant  * 

[March  24,  1862]. 

No  provision  by  Statute  or  Charter  being  made  for  appeal  to  Her  Majesty  in 
Council  from  judgments  of  the  Court  of  the  Judicial  Commissioner  of  Oude, 
created  on  the  annexation  of  that  Kingdom  in  the  year  1858,  the  Judicial 
Committee,  to  prevent  the  denial  of  justice,  admitted  an  appeal  under  Statute 
3rd  and  4th  Will.  IV..  e.  41. 

This  was  a  special   application   for  leave  to  appeal   from   a    judgment   of  the 

*  Present : — The  Right  Hon.  The  Lord  Justice  Knight  Bruce,  the  Right  Hon.  Sir 

Edward  Ryan,  and  the  Right  Hon.  The  Lord  Justice  Turner.     Assessors,- The  Right 

Hon.  Sir  Lawrence  Peel,  and  the  Right  Hon.  Sir  James  W.  Colvile 

P.C.rv.  329  lla 
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Judicial  Commissioner  for  the  Province  of  Oude,  pronounced  in  a  suit   in  which 
the  Petitioners  were  Plaintiffs,  and  Aziiu  Ali  Khan.  Defendant. 

The  facts  which  gave  rise  to  the  application  were  these:  — 

In  the  month  of  February,    1856,  the   Kingdom  of  Oude  was  am  the 

territories  of  the  East  India  Company,  and  became  the  Province  of  Oude.  bci     . 
ing  to  the  Government  of  India. 

By  a  despatch  of  the  Governor-General  in  Council,  dated  the  4th  of  February, 
I  356  I  Pail.  Papers  relating  to  •  Hide.  1856,  p.  257),  Courts  of  Justice  were  established 
in  the  Province  of  Oude,  including.  [330]  amongst  others,  the  Courts  of  the  Judicial 
Commissioner,  and  of  the  Deputy-Commissioner  for  that  Province  :  and  it  was  ordered 
that  the  Judicial  Commissioner  should  be  charged  with  the  direction  and  conti 
the  administration  of  civil  and  criminal  justice,  and  that  he  should  be  the  ultimate 
Judse  in  all  cases  of  a  judicial  character,  and  that  the  Deputy-Commissioner  should 
ill  original  suits  for  property  real  or  personal  exceeding  in  value  Rs.  1000, 
and  that  an  appeal  should  lie  from  his  decision  in  such  cases  to  the  Commissioner, 
whose  order  was  ordinarily  to  be  final. 

I  In  the  7th  of  August,  I860,  the  Petitioners  instituted  a  suit  in  the  Civil  Co 
of  Lucknow.  in  the  Province  of  Oude.  before  the  Deputy-Commissioner,  to  recover 
sum  of  Ps.  18,630,  for  principal  and  interest  upon  a  bond.  The  point  turned 
upon  a  question  of  limitation  of  time  in  bringing  the  suit  :  and  that  Court  upon 
that  question  decided  against  the  Plaintiffs,  who  appealed  therefrom  to  the  Court 
of  the  Judicial  Commissioner  for  that  Province,  who  by  his  judgment,  affirmed  the 
decision  of  the  Deputy-Commissioner.  The  Petitioners  were  desirous  of  appealing 
from  such  last-named  judgment  of  affirmance  to  Her  Majesty  in  Council  as  being 
erroneous  in  law,  and  took  the  necessary  steps  by  presenting  a  petition  of  appeal, 
within  the  ordinary  time  limited  for  appealing  from  the  Courts  in  India.  After 
inquiries  bv  the  Judicial  Commissioner  to  the  Government  officer.  Mr.  Campbell,  as 
to  his  power  to  allow  such  an  appeal,  and  a  reference  upon  that  point  to  the  Ad\  ■ 
General  (who  in  a  letter,  dated  the  9th  of  January.  1862.  referred  to  the  opinion 
of  the  Advocate-General  to  the  Under-Secretary  to  the  Government  of  India),  the 
Judicial  Commis-[331]-sioner  refused  to  allow  an  appeal  to  Her  Majesty  in  Council 
from  his  judgment 

The  following  was  the  opinion  given  by  the  Advocate-General  (Mr.  W.  Ritchie), 
and  acted  upon  by  the  Judicial  Commissioner:  — 

1st  In  my  opinion  it  is  not  competent  to  the  Judicial  Commissioner  of  Oude 
to  allow  a  petition  of  appeal  to  Her  Majesty  in  Council  from  any  division  p 
by  him  in  any  case,  civil  or  criminal,  or  to  suspend  execution  pending,  or  to  take 
security  regarding  any  such  appeal,  unless  an  Order  to  that  effect  shall  have  been 
obtained  from  Her  Majesty  in  Council.  But  that  it  is  quite  competent  to  the  Judicial 
i  mittee  of  the  Privy  Council  to  entertain  a  petition  from  any  person 
by  a  judgment  of  the  Judicial  Commissioner  in  any  civil  case  of  whatever  amount, 
praying  for  leave  to  appeal  from  such  judgment,  and  if  such  leave  be  granted,  to 
order  the  transmission  to  the  Privy  Council  of  transcripts  of  the  proceedings,  and  to 
hear  and  finally  dispose  of  the  appeal  as  fully  as  in  the  case  of  ordinary  appeals. 

"2nd.  It  is  true,  as  stated  by  Mr.  Campbell,  that  appeals  from  the  Supreme  Courts 
and  Sudder  Courts  of  India,  are  regulated  by  positive  Statute,  and  that  there  is 

Statute,  or  positive  law  applicable  to  appeals  from  the  Judicial  Commissi) 
decision,  which  are.  for  all  ordinary  purposes  and  so  far  as  the  constitution  of  his 
Conn  by  the  Governor-General  in  Council  could  make  them,  final.  Hut  the  Queen 
in  Council  possesses  by  virtue  of  the  Royal  Prerogative,  a  clear  appellate  jurisdiction 
over  the  judgment  of  all  Courts  of  Justice  established  in  any  of  the  British  dominions 
beyond  the  seas,  and  notwithstanding  the  express  statutory  rights  of  appeal  from 
the  decisions  of  the  Supreme  Courts  and  the  Sudder  Courts,  it  has  been  repeatedly 
held  that,  notwithstanding  the  Statutes  which  prescribe  the  time  and  mode  of 
appealing  and  the  limits  in  point  of  amount,  the  power  of  the  Queen  in  Council 
to   entertain    petitions,   for   leave  to   appeal   where  the  conditions    imposed   by   the 

implied    with,    remains    in    full    force.     Thus    it    is    quite 
retionary  with  the  Judicial  Committee  to  admit  an  appeal  from  the  Supn 
Sudder  Court-,  in  eases  far  below  the  appealable  amount  mentioned  in  tin    - 
and  long  after  the  period  prescribed  by  the  Statute  for  filing  a   petition  of  appeal 
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[332]  In  consequence  of  this  refusal  the  Petitioners,  the  original  Plaintiffs,  pre- 
sented a  petition  to  Her  Majesty  in  Council,  which  after  setting  fortb  the  above 
and  thai  the  matter  in  dispute  exceeded  the  sum  of  lis.  M I  that  im- 
portant questions  of  law  were  involved  in  the  suit,  prayed  for  special  Leare  to  aj 
from  the  judgment  of  the  Court  of  the  Judicial  Commissioner,  and  thai  that  Court 
might  be  ordered  to  [333]  transmit  forthwith  the  transcript  of  the  proceedings 
and  the  evidence  in  the  suit. 

Notice  of  the  application  for  leave  to  appeal  was  served  on  the  Secretary  of  State 
in  Council  of  India. 

Mi.  Lloyd,  Q.C,  and  Mr.  L.  \V.  Cave  in  support  of  the  petition.  Leave  to  appeal 
was  refused  by  the  Judicial  Commissioner  upon  the  ground  that  no  power  has  bei 
conferred  upon  him  to  allow  an  appeal.  Upon  this  point  they  referred  to  the  Pari. 
papers  relating  to  Oude,  1856,  p.  257,  par.  :i  :  p.  267,  pars.  44.  45.  4li.  49:  p.  273, 
pars.  80,  81.  There  is  no  positive  Statute  Law.  Regulation,  or  Order  in  Council 
applicable  to  the  admission  of  appeals  from  the  Court  of  the  Judicial  Commissioner 
re  Ber  Majesty  in  Council,  and  our  application  is  for  the  exercise  of  the  prerogative 
of  the  Crown  to  admit  an  appeal  to  prevent  a  denial  of  justice.  Such  power  is 
conferred  by  Statute.  3rd  and  4th  Will.  IV..  c.  41.  sec.  4.  There  is  no  question  as 
to  the  appealable  value.  By  the  21st  Geo.  III.,  c.  70,  sec.  21,  the  appealable  value  in 
civil  suits  was  limited  to  £5000,  but  by  the  Order  in  Council  of  the  10th  of  April. 
1838,  the  appealable  value  is  reduced  to  Rs.  10,000.  The  question  of  law  invo 
with  respect  to  the  operation  of  the  Limitation  Act.  No.  14.  of  1850.  to  suits  brought 
before  the  Judicial  Commissioner  upon  bonds  is  most  important. 

The  Lord  Justice  Knight  Bruce. — Their  Lordships  think  this  is  a  tit  case  for  allow- 
ing an  appeal  to  Her  Majesty  in  Council.  Security  for. £300.  must  be  lodged  for 
costs  (a  similar  application  was  made  on  tne  4th  July.  1862.  in  the  case  of  Nowab 
Tajdur  Boh oo  v.  Mirza  Jehan,  and  leave  to  appeal  granted). 

[S.C.  8  Moo.  Ind.  App.  270.  Appeals  now  lie  to  Judicial  Committee  from  Court 
of  Judicial  Commissioner  of  Oudh  on  same  terms  as  from  Indian  High  Courts. 
See  Act  X.  of  1897,  s.  3  (24) :  and  Act  XIV.  of  1882.  s.  595.  As  to  appeals  by 
special  leave  in  civil  case  generallv,  see  note  to  Eetemeyer  v.  Obermuller,  1837, 
2  Moo.  P.C.  at  p.  125.] 

m  India  has  expired,  such  petitions  have  frequently  been  admitted,  and  have  led  to 
a  reversal  of  the  judgment  of  the  Courts  below.  But  these  Courts  have  no  power 
to  allow  or  entertain  a  petition  for  leave  to  appeal,  or  to  stay  execution,  or  to  take 
security  for  the  costs  of  an  appeal,  except  strictly  in  accordance  with  the  terms  of  the 
Statute,  or  with  any  Order  the  Privy  Council  may  make  in  the  particular  case. 

3rd.  Thus  the  course  of  any  person  wishing  to  appeal  from  a  judgment  of  the 
Judicial  Committee,  will  be  to  send  to  his  agents  or  legal  advisers  in  England,  a 
copy  of  the  judgment,  and  of  so  much  of  the  proceedings  as  may  suffice  to  render  his 
ease  intelligible,  and  to  show  what  his  grounds  of  appeal  are,  and  to  instruct  such 

s  to  apply,  by  petition,  to  the  Judicial  Committee  for  leave  to  appeal  from  the 
judgment  complained  of.  If  the  Judicial  Committee  think  fit  to  grant  such  leave, 
it   will  cause  notice  to  be  given  to  the  Judicial  Commissioner's  Court   and  to  the 

ndents  in  the  cause,  and  all  proceedings  in  the  cause  must  then  be  translated 
and  transmitted  by  the  Court  to  England,  in  the  mode  usual  in  ordinarv  appeals 
from  the  Sudder  Court,  unless  the  Privy  Council  make  any  special  order  as  to  the 

of  transmission,  or  to  the  documents  to  be  sent.  Until  an  order  is  made  by  the 
Privy  Council,  the  Judicial  Commissioner  will  have  no  jurisdiction  to  interfere  in 
any  way  with  the  appeal,  either  in  transmitting  the  record,  staving  execution,  or 
otherwise.  There  can,  however,  be  no  objection,  I  apprehend,  in  cases  which 
appear  to  him  of  sufficient  magnitude  to  warrant  an  appeal,  to  his  authenticating 
the  copies  or  translations  of  the  proceedings  about  to  be  sent  home  bv  persons  con- 
templating an  appeal. 

1th.  The  Privy  Council,  in  determining  whether  to  admit  or  reject  an  appeal. 
will  not  be  restricted  to  the  amount  which,  in  the  Supreme  and  Sudder  Courts,  is 
the  ordinary  appealable  amount,  viz.  Rs.  10,000,  or  to  any  particular  limits  of  time, 
hut  it  probably  will  require  a  very  special  case  to  be  made  out  prima  facie  to  its 
satisfaction,  in  order  to  induce  it  to  admit  an  appeal  for  a  lower  amount  than 
lis.  10.000.  or  after  the  expiration  of  the  ordinary  time  allowed  for  appealing 
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[334]  ON  APPEAL  FROM  THE  ROYAL  COURT  OF  THE 

ISLAND  OF  JERSEY. 

DANIEL  JANYRBJ,— Appellant;  PHILIP  DE  LA  MARE  the  Younger,— 
Respondent*  [Feb.  16.  1S61]. 

The  existence  of  inimiti'i  on  the  part  of  a  witness,  is  by  the  law  of  Jersey  a  sub- 
stantial ground  of  objection  to  the  admissibility  of  his  evidence,  if  it  i.-  • 
as  in  the  opinion  of  the  Bailiff  and  Jurats    of   the    Royal  Court  of  Jt 

Lire  whom  the  action  is  tried,  would  be  likely  to  prevent  the  witness  from 
giving  impartial  testimony     14  Moo.  P.C.  347]. 

A  witness  called  to  irive  evidence  for  the  Plaintiff  was  objected  to  by  the  De- 
fendant, on  the  ground  of  inimitii,  and  the  witness  objected  to.  having  been 
proved  bv  other  witnesses  to  have,  in  conversations  with  them,  some  of  which 
took  place  upwards  of  two  years  before  the  time  when  he  was  called  to  g 
evidence,  attributed  the  fact  of  his  Bankruptcy  to  the  Defendant,  and  to 
expressed  his  intention  to  be  revenged  on  the  Defendant  for  his  conduct  to 
him.  and  nothing  having  occurred  since  that  time  likely  to  produce  a  recon- 
ciliation between  the  witness  and  the  Defendant.     Held — in   such  circum- 
stances by  the  Judicial  Committee  of  the  Privy  Council,  affirming  the 
ment  of  the  Royal  Court,  that   his  testimony  was  properly  rejected  on  the 
ground  of  inimitii  [14  Moo.  P.C.  350]. 

Where  a  practice,  founded  on  the  old  Xorman  law,  though  erroneous  in  its  origin. 
has  for  a  long  -  -  of  years  prevailed  in  Jersey,  with  respect  to  the  inad- 
missibility of  the  evidence  of  a  witness  on  the  ground  of  inimitii.  the  Judicial 
'      -.mirtee  will  not  alter  such  practice  [14  Moo.  P.C.  345]. 

s-  -!>ih.  Such  objection,  by  the  old  Norman  law.  applied  only  to  a  Judge,  and 
not  to  a  witness  [14  Moo.  P.C.  345]. 

This  was  an  appeal  from  Jrte  of  the  full  number  of  the  Royal  Court  of  Jersey 
dated  the  8th  of  September  and  11th  -"       whereby  certain  Actr  -  of  the 

inferior  number  of  that  Court  were  affirmed. 

By  these  decrees  it  was  held  that  the  Respondent  was  discharged  from  liability 
as  indorser  of  a  promissory  note  by  the  laches  of  the  holders.  Messrs.  [335]  Janvrin 
and  Co..  of  which  firm  the  Appellant  wa>  the  managing  partner. 

The  action  was  brought  upon  a  promissory  note  for  £290,  sterling,  dated  the 
17th  of  April,  1851,  of  which  one  Lesbirel  was  the  maker,  and  the  Respondent  the 
payee,  and  which  was  payable  six  months  after  date.  The  note  was  discounted  for 
Lesbirel.  with  whom  the  Respondent  had  considerable  dealings,  by  the  Appellant 
and  his  partners.  Bankers  in  Jersey.  It  was  in  their  hands  in  October.  1851.  when 
it  became  due.  and  was  not  paid  by  Lesbirel.  It  was  not.  however,  protested  for 
non-payment  on  the  day  it  fell  due,  nor  was  notice  of  dishonour  given  by  the  Bank 
to  the  Respondent.  Nor  were  proceedings  taken  by  the  Bank  against  either  Les 
or  the  Respondent  for  non-payment. 

On  the  30th  of  April.  1*52.  Lesbirel.  being  sued  in  the  Royal  Court  on  a  1 
prayed  to  be  allowed  to  place  his  property  in  the  hands  of  justice.  A  statement  of 
his  property  was  riled,  showing  a  balance  in  his  favour,  in  which  statement 
included  moveables  and  other  property  which  might  have  been  attached.  to  the 
amount  of  £563  lis.  8d.  On  the  12th  of  May.  1852,  by  an  Aete  of  the  Royal  Court. 
.  rel  was  permitted  to  place  his  property  in  the  hands  of  justice,  and  on  the 
22nd  of  that  month,  by  an  Aete  of  Court.  Lesbirel  was  permitted  to  withdraw  his 
property  from  the  hands  of  justice,  having  made  an  arrangement  w  ith  his  cred 

Notwithstanding  this  arrangement,  however.  Lesbirel.  a  short  time  afterwards 
•a  fell  into  difficulties,  and,  on  the  8th  of  October.  1852,  became  bankrupt  and 
his  property  was  placed  en  Dieret.     The  promissory  note  of  the  17th  of  April.  1851, 
was  inserted  [336]  in  the  registry  of  the  Dieret,  but  on  the  27th  of  November, 
the  Bank  and  the  Respondent,  being  both  before  the  Greffier  in  the  proceedii 
the  Dieret.  the  Bank  renounced  their  claim  upon  the  note  against  the  propi 

*   Pn  -  i.t  :  The  Right  Hon.  Lord  Kingsdown,  the  Master  of  the  Rolls  (tin 
Hon.  Sir  .I"!m  Romilly),  and  the  Right  Hon.  Sir  Edward  Ryan. 
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Lesbirel,  and  elected  to  rely  upon  the  guarantee  of  the  Respondent  as  indorser,  who 
disputed  his  liability. 

■  ■  the  12th  of  November,  1853,  the  Appellant  and  one  Gabourel.  since  deceased. 
woof  the  managing  partners  of  the  Bank,  brought  an  action  against  the  Respondent 
in  the  Royal  Court  of  Jersey,  for  payment  of  the  note. 

To  this  action  the  Respondent  pleaded,  first,  that  the  note  had  not  been  regularly 
protested  for  non-payment  when  it  fell  due:  secondly,  that  notice  of  non-payment 
thereof  had  not  been  given  to  him  within  the  time  required  by  the  law,  whereby  the 
Appellant  and  the  Bank  had  lost  all  right  of  recourse  to  the  Respondent  upon  the 

note. 

The  Appellant  replied,  first,  that  the  protest  of  a  promissory  note  made  in  Jersey 
was  not  absolutely  necessary,  and  that  the  want  of  protest  did  not  discharge  the 
Respondent  from  his  liability  as  indorser  :  secondly,  that  due  notice  of  the  non- 
payment was  given  to  the  Respondent,  who  had  sufficiently  recognized  it  after  the 
note  fell  due,  and,  thirdly,  that  even  if  notice  of  non-payment  had  not  been  given  the 
Respondent  could  not  avail  himself  of  such  omission,  because  lie  had.  since  the  note 
fell  due.  promised  payment  of  it.  and  arranged  with  the  Bank  and  Lesbirel  in  regard 
to  its  payment,  and  that  it  was  at  the  request  of  the  Respondent,  and  for  his  advan- 
tage, that  the  Bank  had  not  taken  immediate  proceedings  for  it--  recovery  against 
Lesbirel  and  the  Respondent.  [337]  to  whom  they  granted  time  to  enable  them  to 
discharge  it. 

<  hi  the  19th  of  November,  1853,  the  inferior  number  of  the  Royal  Court  decided 
Hows  : — "  Considering  that  a  promise  of  payment  made  by  the  Respondent  after 
the  note  fell  due  would  debar  him  from  setting  up  the  want  of  protest  and  notice  of 
non-payment  :  considering  that  the  Plaintiff  alleges  that,  since  the  note  fell  due.  the 
Defendant  had  promised  to  pay  it  :  the  Court  put  the  Plaintiff  to  the  proof  of  such 
promise,  and  ordered  that  the  witnesses  who  had  knowledge  of  that  fact  should  be 
summoned."  From  this  decision  the  Respondent  appealed  to  the  full  Court,  which, 
however,  on  appeal,  affirmed  the  decision  on  this  point. 

The  witnesses  intended  to  be  called  on  the  part  of  the  Appellant  were  sworn  on 
the  17th  of  March.  1854.  one  of  whom  was  then  examined  to  prove  the  subsequent 
recognition  and  promise  to  pay.  as  alleged  by  the  Appellant.  Two  other  witnesses, 
who  were  called  on  the  part  of  the  Appellant,  were  cross-examined  for  the  purpose  of 
showing  that  Lesbirel.  the  maker  of  the  note,  was  an  enemy  of  the  Respondent,  and 
that  on  the  occasion  of  some  trifling  dispute  between  him  and  the  Respondent,  he 
had  thrown  out  some  imputation  that  the  Respondent  was  not  a  man  who  performed 
his  engagements.  It  did  not  appear  from  the  record  of  the  proceedings  transmitted 
from  Jersey  that  any  objection  was  then  made  to  the  admissibility  of  Lesbirel's 
evidence. 

On  the  5th  of  March,  1855.  a  sitting  of  the  Court  was  held  for  the  purpose  of 
proceeding  with  the  examination  of  the  Appellant's  witnesses.  When  the  Appellant 
proposed  to  examine  Lesbirel  to  prove  a  [338]  promise  of  payment  by  the  Re- 
spondent, he  having  been  the  only  person  present  besides  M.  Gaboural,  who  was 
then  dead,  an  objection  on  the  part  of  the  Respondent  was  made  to  the  competency 
of  Lesbirel.  on  the  ground  of  inimitie  towards  the  Respondent.  The  Appellant,  in 
answer,  contended  that  the  objection  ought  to  have  been  taken  when  Lesbirel  was 
sworn  on  the  17th  of  March.  1851,  but  the  Court  held  that  the  objection  was  in  time. 
The  Appellant  then  further  contended,  that  the  objection  was  invalid,  because  it  did 
not  state  the  dates  or  nature  of  the  alleged  acts  of  inimitie.  This  objection  was  also 
overruled  by  the  Court,  and  the  Respondent  was  admitted  to  proof  of  the  alleged 
mini it.i.  He  accordingly  called  witnesses.  A  witness  named  Amy  proved,  that 
two  years  and  a  half  before  the  date  of  his  examination.  Lesbirel  had,  on  board  of  a 
steam-boat,  intimated  to  him  to  the  effect  that  the  Respondent  was  a  man  likely  to 
look  after  his  own  interest  ;  and  another  witness,  named  De  Gruchy.  deposed,  that 
Lesbirel  had  threatened  to  ruin  the  Respondent.  Another  witness  proved  that  com- 
plaints had  been  made  by  Lesbirel  of  the  cunning  and  want  of  honesty  of  the  Re- 
lent, and  of  his  giving  him  advice  to  take  care  of  himself,  as  the  Respondent 
was  a  bad  character.  A  witness,  named  Le  Gresley,  deposed  that  Lesbirel  in  his 
presence  had  abused  the  Respondent,  and  told  him  that  he  had  to  thank  the  Re- 
spondent for  his  bankruptcy,  who  he  said  had  boasted  that  he  would  keep  him  in 
prison,  and  to  avoid  which  he  had  made  a  cession  of  his  goods,  but  that  Lesbirel 

333 


XIV  MOORE.  339  JANVR1N    V.    DE   LA   MARE   [1861] 

said  that  the  Respondent  should  repent  of  it.  Dorey.  another  witness,  Lrave  evidence 
of  expressions  used  by  Lesbirel  against  the  Respondent  both  before  and  after  his 
bankruptcy. 

[339]  After  examination  of  these  witnesses,  the  inferior  number  of  the  Royal 
Court,  bv  an  Arte,  dated  the  18th  of  January.  1856,  held,  that  there  was  an  inimitit 
'/rate  between  the  Respondent  and  Lesbirel,  and  that  the  latter  was  not  a  competent 
witness  in  the  action.  This  decision  was  unanimously  affirmed  on  appeal,  by  the 
full  Court,  by  an  Acte  made  on  the  8th  of  September.  1859. 

On  the  merits  of  the  case  witnesses  were  examined  before  the  inferior  number 
i>v  the  Appellant  to  prove  the  alleged  promise  of  the  Respondent  to  pay  the  note 
after  it  fell  due  :  but  the  inferior  number,  by  an  Acte  of  Court,  dated  the  27th  of 
March,  1858.  held  that  no  sufficient  evidence  of  the  alleged  promise  had  been  ad- 
duced, and  discharged  the  Respondent  from  the  action. 

This  decision  was  affirmed  by  the  full  Court  on  appeal,  by  an  Acte  of  the  11th 
,,f  October,  1859.  adopting  the  reasons  of  the  inferior  number. 

The  present  appeal  was  brought  from  the  Arte*  of  the  full  Court  of  the  8th  of 
September.  1859,  and  the  11th  of  October,  1859. 

Mr.  W.  Field,  for  the  Appellant. — First,  as  to  the  objection  of  the  Respondent  to 
the  adrnissibilitv  of  the  evidence  of  the  witness.  Lesbirel.  it  is  submitted  that  the 
Court  below  was  wrong  in  entertaining  that  objection.  He  was  a  competent  wil 
and  ought  to  have  been  allowed  to  be  examined  on  behalf  of  the  Appellant.  By  the 
law  of  Jersev.  inimitie  of  a  witness  to  a  party  in  the  cause  is  no  objection  to  his 
admissibility.  No  such  ground  of  objection  is  to  be  found  in  the  Report  of  the  pro- 
cedure of  the  Royal  Court  by  Hemery  and  Damaresq  [340]  in  1 789.  where,  had  it 
been  part  of  the  law  of  the  procedure  of  the  Royal  Court  of  Jersey,  it  would  have 
been  mentioned.  Those  Commissioners,  at  p.  13.  state  various  disqualifications  of 
witnesses,  but  do  not  allude  to  inimiUe  as  a  ground  of  exclusion.  Nor  is  such  objec- 
tion to  he  found  in  the  Report  of  the  Commissioners  in  their  enquiry  in  Jersey  in 
1861,  though  at  p.  xlix.  they  fully  treat  of  the  law  of  Jersey  as  to  the  disability  of 
witnesses.  Nor  in  Le  Grand  Coustumier  du  Xormandie.  tit.  De  Tesmoinos.  f 
(Edit.  Rouen.  1539 )  is  such  an  objection  stated.  It  is  true  that  under  the  title 
'"  De  Jure  ins,''  ib.  fo.  93,  there  are  enumerated  certain  persons  who  are  disqualified. 
but  the  disqualification  obviously  applies  only  to  jurymen,  and  so  Terrien.  Comms. 
du  Droit  Civil,  ch.  xxxiii..  p.  393.  tit.  "  De  Tesmoins  "  (Edit.  Paris.  1578),  treats  it 
applying.  By  the  English  law  it  could  only  operate  as  a  challenge  to  a  jury- 
man, and  not  to  a  witness.  Co.  Lift.  b.  6.  It  is  there  laid  down  "  that  a  man  may  be 
challenged  to  be  of  a  jury  that  cannot  be  challenged  to  be  a  witnesse  :  and.  therefore, 
though  the  witnesse  be  of  the  neerest  alliance,  or  kindred,  or  of  counsell.  or  tenant, 
or  servant  to  either  partie.  or  any  other  exception  that  maketh  him  not  infamous, 
or  to  want  of  understanding,  or  discretion,  or  to  a  partie  in  interest,  though  it  be 
proved  true,  shall  not  exclude  the  witnesses  to  be  sworne."  This  is  an  apt  illustra- 
tion of  the  law  existing  at  that  time  all  over  the  world,  and  no  doubt  was  the  rule 
in  Normandy,  and  received  as  law  in  Jersey.  This  rule,  laid  down  by  the  old 
Norman  writers  as  to  jurymen,  has.  however,  been  misunderstood  by  the  Court  in 

y   and   improperly  extended  to   witnesses.        Le   Geyt,   Tome   III..   Trait' 
Temoins,  p.  66  (Edit.  1847),  says,  "  Des  reproches  en  termes  [341]  aeneraujc  n- 
point  admissibles;  Us  doivent  estre  particularises,  afin  que  celuij  qu'on  reprori 
lien  de  se  justifier  et  que  le  produisant  saute,  s'il  pent  son   temoin."     Aijain.  at 
p.  109.  s.  1.  he  says,      Cest  pourquoy  gineralement  cehiy  qui  menace  de  nuire  lort 
qu'on  VappeUe  pour  di:  |  reprochable."     Now,  Le  Geyt  in  these  passages  only 

intends  that  the  incompetency  is  to  apply  to  the  evidence  and  not  to  the  witness, 
and  in  that  mann>  it  p.  106  of  the  same  volume,  what  has  a  material  bear- 

ing  upon  this  question,  if  inimitU  makes  a  witness's  testimony  inadmissible,  the 
different  kinds  of  inimitie.  He  says  ''  11  n'en  est  pas  des  rnnernis  comme  </<  «•  amis. 
/'cur  reprocher  des  temoins  qui  sunt  tits  ennrmis,  il  n'est  pas  besoin  que  Pinimitii 
ordinare;  e'est  asses  qu'etle  soit  grande.  Mais  qu'  appelle-t-on  une  orand 
inimit  ■' '      Cest  une  inimitit  capitate:  '  Puta  si  quis  tibi  palam  maledin 

■niiim  bonorum,  ret  majoris  partis  controversiam  ti>ii  morerit — L.  3.  de  Testib. 
'  '  I..  3.  D.  d,  ad  mi  •  '  "      The  word  "  reprocher"  it  is  true  is  used  by  1a-  I 

;   rejection  of  the  witnesses,  but  evidently  mean-  the  value  to 
be  put  upon  the  evidence  given.     But.  it  cannot  be  said  in  this  case  that  the  evidence 
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to  show  enmity  on  the  part  of  tin-  witness,  Lesbirel,  to  the  Respondent,  was  of  such 
a  character  as  to  come  within  the  category  of  "  u ninth ,"  "  extraordmart  ,"  or  "  capir 
tti/f."  Admitting,  however,  intimitis  to  he  a  ground  of  objection  in  Jersey  to  a 
witness,  Terrien,  p.  393,  and  La  Geyt  in  the  above  passage,  both  show  thai  the  law 
received  in  Jersey  is  founded  on  the  Civil  law.  But  no  such  objection  exists  in  the 
Civil  law.  (Euvres  de  Domat.,  liv.  2,  pp.  135,  159,  par.  3  (Edit.  1835),  Codt  Pond. 
tit.  18,  sec.  2-1,  25,  De  Questionibus.  Huber's  Treat,  de  '/'<  <filnt*  Pretectiones  Juris 
CvvHis,  lib.  iii.  [342]  p.  121  (Edit.  17G7).  With  respect  to  the  fad  of  mvrnitie, 
whether  the  objection  applies  or  not,  the  evidence  is  not  conclusive.  The  witnesses 
who  speak  to  the  existence  of  enmity  depose  to  loose  expressions  uttered  by  Lesbirel 
more  than  two  years  before  the  institution  of  the  suit.  Le  Geyt,  Tome  III.  p.  107, 
says:  "Com/me  Van  et  jour  present  I' in  jure,  il  doit  done  faire  presume?-  la  ricon- 
cUiation,  si  le  contrairt  tie  paroist  pus."  The  objection  of  ininutie,  therefore,  to 
the  competency  of  the  witness,  if  well  founded,  was  too  late  as  the  enmity  must  be 
presumed  to  have  passed  away.  No  objection  upon  this  ground  was  taken  at  the 
time  lie  was  sworn.  Upon  the  merits  it  is  submitted  that  the  Respondent's  liability 
was  fully  established  by  the  evidence. 

Mr.  R.  Palmer,  Q.C.,  and  Mr.  W.  W.  Mackeson  for  the  Respondent. — In  the  first 
place  we  contend  that  Lesbirel  was  properly  rejected  as  a  witness.  The  law  of 
Jersey  is  positive  on  this  point.  The  law  with  respect  to  the  rejection  of  evidence 
on  the  ground  of  inimitie  is  clearly  laid  down  in  Le  Grand  Goustumier  de  Nor- 
mandie,"  tit.  "  De  Jureurs,"  fo.  93,  where  it  appears  that  the  word  "  Jureur  "  applies 
to  witnesses  as  well  as  "  Jureur s."  Godefroy  Coustume  de  Normandie,  p.  131. 
Terrien,  Coin  ins.  du  Droit  Civil,  ch.  xxxiii.,  p.  393.  Le  Geyt,  a  more  modern  writer, 
and  an  admitted  authority  of  great  weight  in  Jersey,  has  at  p.  153,  Tome  III.,  this 
passage :  "  Nous  avon  encore  un  mot  a  dire  oeneralement  de  tous  res  reproches,  c'(  st 
qu'tls  sont  fondez  sur  les  diverses  passions  du  genre-humain.  Si  le  :ele  pour  la 
Jus/tee  etoit  nostre  affection  tlominante,  la  parents,  la  Inline,  Vamitie,  la  crainte, 
rt  r interest  mime,  syevanouirot/ent  dans  les  depositions.  Tout  le  mantle  [343]  auroit 
un  en  ur  a  la  houche  ces  belles  paroles,  Yen  lute  et  justitid  in  hit  ma  nil  societate  nihil 
inajiis  esse  potest.  Mais  les  loix  s'accommodent  «  la  commune  portee  ties  hommes. 
Wiles  n'assujetisxt  nt  ui  les  part  us  a  tuttte  suite  de  temoins,  ni  les  temoins  a  de  trap 
i/ruiide  epreuves.  On  veut  qu'ils  parlent  ou  qu'ils  se  taisent,  selon  la  difference  des 
inn  urs  et  des  regies  que  chaque  pais  st  fait,  com/me  nous  venous  de  la  tleduire." 
With  regard  to  the  doubt  raised  that  the  word  "  reprocher,"  used  by  Le  Geyt,  does 
not  imply  inadmissibility  of  a  witness,  the  answer  is,  that  the  proper  interpreta- 
tion is  given  in  the  Diet.  Nat.,  voce  "  Reprocheur,"  and  that  it  applies  to  a  witness, 
not  to  the  weight  of  his  testimony.  The  Civil  law  forms  no  part  of  the  rules  of  the 
Court  in  Jersey,  and  is  not  received  there.  The  Norman  law  is  the  foundation  of 
the  law  of  Jersey,  and  the  law  in  force  there.  Report  of  the  Jersey  Comms..  p.  ii. 
1860.  The  authorities  referred  to  upon  the  Civil  law  do  not,  therefore,  apply.  In 
fact,  the  broad  question  now  insisted  upon  was  not  raised  at  all  in  the  Court  below 
and  is  not  taken  by  the  Appellant  in  his  ease.  The  practice  in  the  Royal  Court  in 
Jersey  must  govern  the  question,  which. is,  if  any  proposed  witness  has  expressed 
enmity  ur  ill-will  towards  either  party,  the  Court,  upon  proof  of  that  fact,  will  reject 
the  witness  as  incompetent.  Now,  with  regard  to  the  fact  of  the  existence  of  enmity 
in  Lesbirel  towards  the  Respondent  the  proof  was  clear;  the  inferior  number  of 
the  Royal  Court  as  well  as  the  full  number  of  that  Court  unanimously  found  the 
fact  of  enmity  established,  and,  on  a  matter  of  fact,  the  decision  of  the  two  Courts 
will  not,  it  is  submitted,  lie  interfered  with.  The  law  of  evidence  is  peculiarly 
within  the  jurisdiction  of  the  Court  below,  and  this  Tribunal  will  not  interfere  with 
[344]  the  procedure  of  the  Royal  Court.  In  Thornton  v.  Robin  (1  Moore's  P.C.  Cases, 
150),  Lord  Wynford  said,  that  this  Court  must  presume  that  the  Royal  Court  of 
Jersey  was  better  acquainted  with  the  forms  of  proceeding  in  that  Court  than  their 
Lordships  could  be.  The  same  principle  was  recognized  by  Lord  Kiugsdown  in 
Miisutlee  Mahomed  Cazwm  Sherazee  \.  Meerza  All//  Mahomed  Khan  (8  Moore's 
P.C.  Cases,  112)  with  respect  to  the  Courts  in  India,  and  confirmed  by  Lord  Wensley- 
dale  in  Ramchuui  Mullicl-  v.  Lucli  tneech  mid  Radakissen  (9  Moore's  P.C.  Cases,  67). 
who  in  deciding  that  ease  said,  that  in  a  matter  of  fact  this  Court  would  not  reverse 
a  judgment  of  the  Court  unless  they  were  quite  satisfied  they  were  wrong.  Secondly, 
by  the  law  of  Jersey,  the  indorser  of  a  note  is  discharged  by  the  want  of  a  regular 
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protest,  and  an  action  would  not  lie  against  him.  Act  of  States,  Sth  May.  1813, 
Law  of  Jersey,  vol.  ii.,  p.  360.  This  loss  which  has  fallen  upon  the  Bank  is  solely  to 
be  attributed  to  their  own  laches.  Lastly,  even  if  a  promise  to  pay  could  by  the 
law  of  Jersey  be  of  any  avail  after  a  discharge  by  laches,  no  such  promise  as  insisted 
by  the  Appellant  has  been  proved  by  the  witn<>-   - 

Their  Lordships  reserved  judgment,  which  was  now  delivered  by 

The  Right  Hon.  Lord  Kingsdown  (March  15.  1861). — In  this  case  two  objections 
to  the  judgment  below  were  urged  at  our  Bar. 

It  was  said  :  — 

First.  That  by  the  law  of  Jersey,  inimitit  on  the  part  of  a  witness  is  no  objection 

■  is  admissibility. 

[345]  Second.  If  it  be.  that  such  inimitit  as  is  necessary  to  found  the  objection 
was  not  shown  to  exist  on  the  part  of  the  witness  whose  testimony  was  rejected. 

ks  to  the  first  objection,  the  result  of  the  authorities  produced  to  us  seems  to 
be  that  there  is  a  difference  in  the  old  Norman  law  between  objections  to  wit:  -  - 
and  objections  to  Judges,  and  that  the  term  "  Jureurs  "  applies  to  the  latter. 

I  In  the  other  hand  it  is  to  be  collected  from  the  Reports  of  the  Coma.    - 
of  inquiry  in   1 7 S 9 .  and  I860,  that  in  Jersey  the  two  have  been  confounded,  and 
that   objections   properly  applicable   only  to  the  latter   have   in    some   cases   been 
extended  to  the  former.     That  this  is  the  case  with  respect  to  affinity  seems  to  be 
clear. 

If  this  practice  of  the  Court,  though  erroneous  in  its  origin,  has  prevailed  for 
a  long  series  of  years,  the  Judicial  Committee  would  not  lightly  alter  it : 

The  objection,  from  its  nature,  must  be  one  as  to  which  in  practice  there  can 
hardly  be  a   doubt:    its  exist  r    its   non-existence  must   be  quite  famili. 

everybody        9    .    1  in  law  proceedings  in  the  Island  of  Jersey. 

It  is  difficult  to  conceive  that  if  such  an  objection  was  stated  for  the  first  time 
in  this  case,  there  should  not  have  been  an  immediate  outcry  against  it.  But  an 
examination  of  the  proceedings  shows  not  only  that  the  objection  excited  no  surprise, 
but  that  its  validity  was  not  contested. 

The  fact  assigned  for  proof  was  the  promise  to  pay  the  bill  in  question,  alt 
due  notice  of  dishonour  had  not  been  received. 

Lesbirel  is  admitted  to  have  been  the  most  material  [346]  witness  for  this 
purpose.  His  name  was  first  on  the  list  of  persons  summoned  for  the  purpose  who 
all  appeared  on  the  17th  of  March.  1S54.  Lesbirel  was  not  then  examined  :  whether 
he  was  sworn  or  not  is  immaterial. 

Five  other  witnesses  were  examined  for  the  Plaintiff,  and  cross-examined  ..- 
the  ininiitit.     It  must  be  inferred  that  the  objection  was  then  taken,  and  thai 
examination  of  Lesbirel  was  postponed  in  order  to  see  whether  the  objectio: 
sustained  in  evide: 

Nearly  a  twelvemonth  elapsed  before  anything  further  was  done.     But   at  a 
meeting  of  the  Court  for  the  further  examination  of  witnesses  on  the  5th  of  March. 
•    ' .  the  attempt  to  examine  Lesbirel  was  renewed,  and  the  objection  underwent 
full  discussion. 

The  Plaintiff  did  not  for  a  moment  pretend  that  inimitii  was  not  a  ground  of 

■'■n:"  but  he  insisted — first,  that   as  there  was  no  note  on  the  record  of 

any  objection  having  been  taken  on  the  17th  of  March.  1  s54.  it  could  not  now  be 

ived,  and  that  the  non-insertion  of  the  note  must  be  considered  as  an  abandon- 
of  the  objection  :  and  second,  that  the  recusation  was   insufficient  from  not 
g  the  date,   or  the  cause,   or  the   nature  of  the   inimitit   imputed  to  the 
win 

The  Court  overruled  those  objections  on  the  ground  that  the  "  recusation  "  of 
the  Defendant  was  conceived  in  the  ordinary  term  ("  conftie  dans  lt<  termes  ordin- 
:id  that  it  would  be  for  the  Court,  after  hearing  witnesses  in  support  of 
the  ""  recusation*,"  to  judge  of  its  validity. 

[347]   All   these    pi  •    -  -      11    that   the  ground  of   recusation  now 

-     :ie  familiar  to  the  practice  of  the  Court  of  Jersey. 

In  the  printed  case  of  the  Appellant  it  is  not  suggested  that  the  point  now  relied 
on  was  taken  below,  nor  is  it  distinctly  stated  in  thi       -       -If. 

One  of  the  realms  indeed  is.  that  Lesbirel  was  competent,  and  ought  to  have 
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ieen  admitted  as  a  witness;  bul  that  reason  would  be  sustained  it  the  inimitu 
lot  established  in  f; 

We  do  not  think,  in  this  state  of  things,  we  ran  treat  the  point  as  open  to  the 
Appellant . 

There  remains  the  second  question. 

Assuming  inimitu   to  be  a   ground  of  recusation,  what   is  the  sort  of  inim 
h  is  sufficient   for  the  purposi 

The  expressions  used  in  the  text-writers  "  grande,"  "  grave,"  capitate,"  are  too 
■ague  to  afford  any  assistance.  The  reasonable  interpretation  would  seem  to  be 
mch  enmity  as.  in  the  opinion  of  the  Judges  who  try  the  rase,  would  be  likely  to 
trevent  the  witness  from  impartial  testimony. 

This  must  of  course  depend  very  much  on  the  character  and  credit  of  the  win 
in  some  degree  on  the  state  of  moral  feeling  prevailing  in  the  country,  the 
t  paid  to  the  sanctity  of  an  oath,  and  the  extent  to  which  party  or  persi 
■'eeling  would  be  likely  to  exercise  influem 

How  differently  these  considerations  prevail  in  different  countries,  and  in  the 
-ame  country  on  different  subjects,  is  strongly  illustrated  by  a  comparison  of  the 
value  of  testimony  in  Hindostan  with  that  in  England,  and  in  England  on  political 
[uestions — bribery  for  instance,  with  those  of  private  right. 

[348]  The  Books  cited  in  the  argument  referred  to  these  distinctions,  and  laid 
it  down  that  the  objection  must  depend  upon  the  circumstances  of  each  particular 
as.-,  and  must  be  left  to  the  discretion  of  the  Judge. 

Now.  in  this  case,  two  Courts,  consisting:,  I  believe,  of  a  large  number  of  the 
principal  people  in  the  Island,  to  whom  probably,  from  the  smallness  of  the  com- 
minity.  both  the  parties  and  the  witnesses  are  known,  and  who  certainly  must  lie 
familiar  with  the  present  feelings  and  morals  of  the  Island,  have  come  unanimously 
to  the  conclusion  that  this  state  of  inimitie  has  been  established.  It  would  be  a 
very  strong  thing  for  us  on  such  a  point  to  come  to  an  opposite  conclusion.  There 
is  no  imputation  of  any  party  or  personal  feelings  influencing  either  Court.  As 
the  points  previously  decided  in  the  case  had  been  determined  in  favour  of  the 
Appellant,  the  unanimity  of  the  Court  seems  to  exclude  the  suspicion  of  any  private 
feeling  in  favour  of  the  Respondent. 

The  question,  therefore,  which  we  must  deal  with  is  not  whether  the  evidence  is 
such  as.  if  we  had  to  decide  the  case  in  the  first  instance,  would,  in  our  opinion. 
sustain  the  objection  :  but  whether  it  is  not  such  as  might  lead  reasonable  men. 
fairly  looking  at  the  case,  to  the  conclusion  at  which  they  have  arrived  ?  If  so, 
we  ought  not  to  disturb  it. 

The  evidence  stands  thus: — Lesbirel.  by  his  default,  had  subjected  the  Respond- 
ent to  a  demand  on  this  note,  which  Lesbirel  ought  to  have  paid.  Disputes  arose 
between  them  on  this  and  other  subjects,  but  in  December,  1851,  they  are  said  to 
have  been  reconciled.  In  1852.  Lesbirel  became  a  Bankrupt,  and  he  attributed  his 
bankruptcy  to  [349]  the  Respondent,  and  said  that  he  should  repent  of  it.  He  said 
that  he  had  to  thank  De  la  Mare  for  it.  who  boasted  that  he  would  keep  him  in 
prison  ;  to  avoid  which  he  had  made  the  cession  of  his  goods,  and  De  la  Mare  should 
repent  of  it.  He  indulged  at  the  same  time  in  violent  abuse  of  the  Respondent 
in  general  terms. 

He  seems,  therefore,  in  his  own  view  to  have  had  grave  and  continuing  ground 
of  complaint  against  the  Respondent,  and  to  have  entertained  and  expressed  strong 
feelings  of  enmity  against  him  on  a  subject  connected  with  the  matter  on  which  he 
was  to  L'ive  evidence.  These  feelings  he  had  expressed  several  times  and  on  several 
occasions.  One  witness  says  that  these  feelings  had  not  been  expressed  recently. 
and  he  cannot  exactly  say  whether  or  not  within  a  year.  A  conversation  to  the  same 
effect  is  spoken  to  by  a  witness  named  Amy  which  goes  more  into  detail  as  to  the 
course  taken  by  the  Respondent  on  the  occasion  of  the  bankruptcy.  These  are  not 
mere  loose  words  of  abuse,  but  show  a  permanent  enmity  resting  on  reasonable 
and  continuing  grounds.  This  conversation,  however,  took  place  two  years  before 
the  witness  was  examined,  and  more  than  one  year  before  the  objection  was  taken, 
and  it  is  said  that  after  a  year  and  a  day  the  discontinuance  of  the  enmity  will  be 
presumed. 

The  strength  of  the  presumption,   and  the  evidence  by  which  it  must  be  en- 
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countered,  must  necessarily  depend  on  the  nature  of  the  enmity,  the  cause  out  of 
which  it  has  arisen,  and  soon. 

If  a  quarrel  takes  place  on  a  particular  day  between  two  persons,  and  nothing 
further  appears,  it  may  not  he  unreasonable  to  suppose  that  the  feelings  which  [350] 
occasioned  it.  or  grew  out  of  it.  have  ceased  after  twelve  months.  Buu  if  the  emnitv 
has  arisen  from  a  serious  cause — an  attack  (to  use  the  language  of  some  of  the  books! 
on  the  life,  the  honour,  or  the  fortune  of  a  man.  and"  the  injury  still 
tinues.  and  nothing  appears  to  have  occurred  likely  to  produce  a  reconciliation, 
the  presumption  would  seem  to  be  the  other  way.  At  all  events,  very  slight  evidence 
would  be  sufficient  to  rebut  the  legal  presumption  if  it  applies  to  such  a  case. 

What  is  said  by  De  Grouchy,  standing  alone,  would  be  nothing:  but.  under 
the  circumstances,  it  is  evidence  to  show  that  the  feelings  of  Lesbirel  towards  the 
Respondent  had  not  been  changed.  Lesbirel  supposed  himself  to  have  been  tr 
with  great  cruelty  by  the  Respondent,  and  he  had  threatened  to  be  revenged  (foi 
that  is  the  effect  of  his  words — that  De  la  Mare  "  s'en  re  pent  trait  ").  He  had  now 
an  opportunity  of  revenging  himself  arising  out  of  the  very  same  transaction! 
Was  it  unlikely  that  he  would  avail  himself  of  it  ! 

Two  Courts  have  come  unanimously  to  the  conclusion  he  was  likely  to  do  so. 
and  we  cannot  say  that  their  conclusion  is  without  grounds  to  support  it.  On  the 
whole,  therefore,  we  must  humbly  advise  Her  Majesty  to  affirm  the  judgment  com. 
plained  of.  with  costs 

[Mews'  Dig.  tit  COLONY,   II.    Particular  Colonies,   1:!.  Jer^ei/  mid  Guernst 
s.     S.C.  0  W.R.  623.] 


[351]       "X  APPEAL  FROM  THE  ARCHES  COURT  OF  CANTERBURY. 

GEORUE    ATTEXROROIUH.— Appellant;   JOHX    KEMP    and    WILLIAM    PAGE 
Junior. — Respondents  *  [loth  June.   1861]. 
^  here  costs  are  in  the  discretion  of  the  Court  below,  an  appeal  will  not  lie  in 
respect  of  costs  alone,  unless  the  Court  below  has  proceeded  upon  a  mistake 
or  misapprehension. 
Where  there  has  been  bona  tide  care  exercised  by  the  Judge  who  refuseil 
no  appeal  will  be  permitted  which  involves  a  question  of  costs  only. 

In  this  case  the  appeal  was  brought  against  an  interlocutory  decree  of  the  Court 
of  Arches  in  a  cause  of  subtraction  of  church  rates,  originally  commenced  in  the 

-istorial  Court  of  Rochester,  by  the  Respondents,  the  Churchwardens  of  the 
parish  of  Southminster.  in  the  County  of  Essex,  and  Diocese  of  [352]  Rochester  and 
Province  of  Canterbury,  against  the  Appellant,  a  parishioner  of  that  parish. 

The  Appellant    in  the   Consistorial   Court  objected  to  the   rate,  on  the  ground 
that  the  assessment  was  founded  upon  a  poor  rate  which  had  been  made  some  years 
before,  which   mode  of   assessment   lie   insisted  was  unequal  and  erroneous. 
Court  upheld  the  rate. 

The  case  was  then  brought  by  the  present  Appellant  to  the  Court  of  Arches, 
when  the  learned  Judge  of  that  Court  (The  Right  Hon.  Dr.  Lushington)  pronounced 
against  the  rate,  and  dismissed  the  Appellant  from  the  suit,  on  the  ground  that  the 
rate  was  founded  on  an  imperfect  and  unequal  basis,  but  tic-  Court,  upon  a  careful 
review  of  the  facts  .if  the  case,  refused  to  make  any  order  as  to  costs. 

The  present  appeal  was  agi  mch  of  th  •  did  not  allow  . 

the  Appellant,  which  disallowance  was  the  solo  question  raised  by  the  appeal. 

Dr.  Deane,  Q.C.,  for  the  Appellant, — Contended  that  the  Appellant  had  a  right 
of  appeal  in  respect  to  the  question1  of  costs,  and  cited  and  commented  upon 
v.  Pooh  (3  Bagg.  Ecc.  Rep.   177'.  and  Medland  v.  Paint  (1  Jur.  X.S.  pp.  1283  - 

Dr.  Tui-s.  Q.C.,  for  the  Respondents,  was  not  called  uj 
r  Lordships'  judgment  was  delivered  by 

The   bird  Justice  Turner. — Their  Lordships  do   not   think    it    necessary   in  this 

I'     -  I!,,    Right    Hoi     Lord   Kingsdown,  tin-  Right  lion,  the  Lord  J 

Knight   Bruce,  the   Right    Hon.   -       I  rd    Ry>u\   and  the   Right    'Ion.  lb  •  Lord 

e  Turner. 
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-    -ii  hear  Counsel  for  the  Respondents.     They  do  not  wish  to  lay  it  down 
ral  rule,  that  iii  no  [353]  case  would  there  be  an  appeal  in  respecl  of 

[one;  because  there  might   I  where  discretion  has  not   been  fairly 

upon  the  question  at   issue,  and  the  decision  of  the  Court   below   has  pn  - 
1  upon  mistake  or  uiisappr<  Their  Lordships  do  uot  tliiuk  that  any 

A  ride  .an  belaid  down  which  must  apply  to       -   •        this  des  ription. 
-  rheir  Lordships  desire  to  leave  untouched  :  but  "here  there  lias  heeli  >n,no  fide 
retion  exercised  on  the  part  of  the  Judge  who  has  decided  tin- 
their  Lordships  have  no  hesitation  in  stating  their  opinion  to  be,  that  in  such  a 
no  appeal  will  lie  in  respect  of  costs  alone. 

In  the  present  case  the  learned  Judge,  when  the  question  came  before  him. 
weighed  the  reasons  on  the  one  side  and  on  the  other  upon  the  question,  whether  the 
decree  should  or  should  not  be  made'  with  costs  ;  he  considered  on  the  one  hand  that 
the  Churchwardens  had  followed  the  course  which  their  pn  -   had  followed, 

and  he  considered  on  the  other  hand  that  the  Appellant  was  present  at  the 
when  the  original  church  rate  was  made,  and  took  no  objection  on  the  ground  of 
the  church  rate  being  founded  upon  the  poor  rate.  It  is  manifest,  therefore,  that 
the  question  was  one  which  met  with  the  most  careful  consideration  on  the  part  of 
the  learned  Judge:  and  their  Lordships  do  not  see  any  ground  whatever  for  differ- 
ing from  him  in  the  discretion  which  he  exercised,  even  if  that  discretion  were  a 
question  for  their  consideration  :  but  they  think  that  it  is  not  a  question  for  their 
•  deration,  whether  that  discretion  has  been  well  or  ill  exercised,  provided  it  is 
shown  to  have  been  hon<i  fide  exercised  [354]  upon  a  careful  consideration  of  all  the 
facts  of  the  case.  We  have,  therefore,  no  hesitation  in  dismissing  this  appeal,  at  d 
dismissing  it  with  costs  l 

M  -  Dig  tit.  COLONY,  III.  Appeals  to  Privt  Council,  1.  When  an  Appeal  lies 
generally;  tit.  ECCLESIASTICAL  LAW.  XXVII.  Church  and  Chapel  Rates. 
3.  Property  Eatenhle.     S.C  7  Jur.  (N.S.)  665  :  5  L.T.  67  :  9  W.R.  771.] 


ON    APPEAL   FROM   THE   ISLE   OF    MAX. 

JAMES  C'OWIX  and  GEORGE  GOLDSMITH,— Appellants;  WILLIAM  FIXE 
MOORE,— Respondent  *  [June  15,  18,  19,  1861]. 

By  the  law  of  the  Isle  of  Man,  user  for  21  years  creates  a  prescriptive  right. 

On  an  issue  involving  a  question  of  fact,  tried  by  a  jury,  the  Judicial  Committee 
will  not  reverse  the  finding  of  the  jury,  unless  (1)  anything  material  has 
been  admitted  as  evidence  which  was  not  legal  evidence.  C2)  anything  material 
has  been  tendered  as  evidence  and  rejected,  which  ought  to  have  been 
received,  or  (3)  misconduct  on  the  part  of  the  jury. 

This  was  an  appeal  from  a  judgment  of  the  House  of  Keys  in  the  Isle  of  Man, 
made  on  the  hearing  of  an  appeal  from  the  verdict  of  a  jury  in  the  Common  Law 
Court  in  the  Island,  in  an  action  in  which  the  present  Appellants  were  Plaintiffs. 
and  the  present  Respondent  was  Defendant. 

[355]  The  action  was  brought  in  October.  1854.  The  declaration  charged  the 
dant  with  wrongfully  diverting  water  from  a  mill  of  the  Plaintiffs,  and 
alleged  that  the  Plaintiffs,  before  and  at  the  time  of  the  committing  of  the  grievances 
by  the  Defendant,  thereinafter  mentioned,  were,  and  from  thence  hitherto  had  been 
and  still  were,  tenants  in  possession  of  a  certain  corn-mill  and  premises,  with  the 
appurtenances,  in  the  parish  of  Braddan,  called  Ballaughton  mill  (and  which  mill 
was  an  ancient  corn-mill),  and.  by  reason  thereof,  before  and  at  the  time  of  the 
committing  of  the  grievances  thereinafter  mentioned,  of  right  ought  to  have  had 
and  enjoyed,  and  still  of  right  ought  to  have  and  enjoy,  the  benefit  and  adva: 
of  the  water  of  a  certain  stream  or  river  in  the  parish  of  Braddan.  called  the  Bright 

(«)  See  3  Burn's  Ecel.  Law,  pp.  333,  336  (!•  edit.),  where  it  is  laid  down  that  in 
the  Ecclesiastical  Court,  costs  are  a  matter  of  discretion  of  the  Judgi 

*  Present :  The  Right  Hon.  Lord  Eingsdown,  the  Right  Hon.  the  Lord  Justice 
a:,  ght  Bruce,  and  the  Right  Hon.  Sir  Edward  Ryan,  and  the  Right  Hon.  the  Lord 
•Justice  Turner. 
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River,  which  during  all  that  time  ought  to  have  run  and  flowed,  and. 
until  the  obstruction  thereof  thereinafter  mentioned,  of  right  had  been 
u^ed  and  accustomed  to  run  and  flow,  and  still  of  right  ought  to  run 
and  flow,  in  great  plenty  and  abundance  from  the  stream  or  river  through  certain 
lands  in  the  parish,  part  of  the  estate  of  Port-e-Chee.  and  thence  unto  the  corn-mill 
and  premises  of  the  Plaintiffs,  for  the  supplying  the  mill  with  water  for  the  working 
thereof  :  yet  the  Defendant,  well  knowing  the  premises  but  contriving  and  wrong- 
fully and  unjustly  intending  to  injure  and  prejudice  the  Plaintiffs  in  this  respect. 
and  to  deprive  them  of  the  use.  benefit,  and  advantage  of  the  water  of  the  stream  or 
river,  and  to  hinder  and  prevent  the  Plaintiffs  from  working  their  mill  in  so  ample 
and  beneficial  a  manner  as  they  had  theretofore  done,  and  of  right  ought  to  have 
done,  and  to  injure  them  in  their  trade  and  business  of  millers,  which  they  [356] 
during  all  the  time  aforesaid  exercised  and  carried  on.  and  still  did  exercise  and 
carry  on,  at  the  corn-mill  and  premises,  and  to  put  them  to  great  expense  and  in- 
convenience, whilst  the  Plaintiffs  were  so  possessed  of  their  mill  and  premises,  with 
the  appurtenances  as  aforesaid,  and  so  exercised  and  carried  on  their  trade  and 
business  therein,  to  wit.  on  the  1st  of  November.  1651,  and  on  divers  other  days 
and  times  between  that  time  and  the  day  of  commencing  the  suit,  in  the  parish  of 
Concham  wrongfully  and  injuriously,  by  means  of  a  certain  dam  by  him.  the  De- 
fendant, cut  and  constructed  by  the  side  of  the  stream  or  river,  diverted  and  turned 
divers  large  quantities  of  the  water  of  the  stream  or  river  into  the  dam.  and  therein 
and  thereby,  from  thence  hitherto  and  during  all  the  time  aforesaid,  impounded, 
penned  back,  and  obstructed  the  water  of  the  stream  out  of  and  away  from  the  mill 
and  premises  of  the  Plaintiffs,  and  stopped,  prevented,  and  hindered  the  water  of 
the  stream  or  river  from  running  or  flowing  along  the  usual  course  to  the  mill  and 
premises  of  the  Plaintiffs  in  its  usual  and  accustomed  manner,  and  from  supplying 
the  same  with  water  for  the  necessary  working  thereof,  as  the  same  of  right  ought 
to  have  done,  and  otherwise  would  have  done  :  and  by  reason  thereof,  the  water  of  the 
stream  or  river,  sufficient  ror  the  supplying  of  the  mill  of  the  plaintiffs  during  all  or 
any  part  of  that  time,  could  not  nor  did  run  or  flow  to  the  same,  as  the  same  of  right 
ought  to  have  done  and  otherwise  would  have  done  :  and  the  Plaintiffs  thereby,  for 
want  of  such  sufficient  watt...',  could  not  during  that  time  use  their  mill  and  prei 
or  exercise  their  trade  or  business  therein  in  so  large,  extensive,  and  [357]  beneficial 
a  manner  as  they  might  and  otherwise  would  have  done  :  but  were  thereby,  during 
ill  that  time,  deprived  of  so  beneficial  a  use  and  enjoyment  of  their  mill  and 
premises  as  they  ought  of  right  to  have  and  enjoy,  and  of  the  benefits,  profits,  gains, 
and  advantages  which  they  otherwise  might  and  would  have  made  by  carrying  on 
tlitir  trade  and  business  therein,  by  means  of  all  which,  the  illegal  actings  and 
doings  of  the  Defendant,  the  Plaintiffs  charged  that  thev  were  damaged  in  the  sum 
of  £1000. 

Issue  was  joined  upon  this  declaration,  and  the  action  was  tried  before  the 
Lieutenant-Governor  of  the  Island,  as  President  of  the  Court  of  Common  Law.  and 
a  special  jury. 

It  appeared  from  the  evidence  that  the  Appellants  were  the  lessees  of  a  corn- 
miii.  called  Ballaughton  Mill,  situated  on  the  Black  River  :  that  this  mill  was 
supplied  (though  not  entirely  1  with  water  by  that  river:  that,  at  a  point  consider- 
ably higher  up  the  river  than  the  Appellants'  mill,  a  mill-race,  called  the  Port-e-l'hee 
race,  carried  into  the  Black  River  a  portion  of  the  water  of  another  river  called  the 
White  or  Bright  River:  that  the  Respondent  was  the  occupier  of  a  mill,  called 
Tromode  Mill,  formerly  used  as  a  corn-mill,  afterwards  as  a  paper-mill,  and  then 
used  in  the  manufacturing  and  bleaching  of  linen,  situated  on  the  White  Rivei ,  at 
a  pi.im  higher  up  on  that  river  than  the  point  at  which  the  Port-e-Chee  race  left  it: 
thai  there  was  a  weir  across  the  White  River  at  Port-e-Chee.  over  which  the  Respond 
itit  had  no  control:  and  that,  for  the  purposes  of  the  mill  of  the  Respondent,  the 
fail  er  of  the  Respondent  had.  between  the  years  1832  and  1835,  constructed  a  daui, 
adjoining  [358]  to  the  White  River,  which  was  then  in  the  possession  of  the  Re- 
spondent. 

The  case  of  the  Appellants  was  that  they  had  been   in  possession  of  their  mill 

sine,  the  year   1845,  and  thai   their  water  supply  had  been   injuriously  affected  by 

the  dam  of  the  Respondent.     The  case  of  the   Respondent   was  that   his  acts  had 

3ed  no  injury  to  the  Appellants  :  that  the  right  of  damming  at  or  about  the  point 

where  the  Respondent's  dam  existed,  had  always  been  exercised  by  the  owners  and 
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occupiers  of  the   Respom  11;  thai   the  dam  of  ili>    Respondent   bad  i 

fur  twenty-one  rears,  a  period  conferring,  by  the  law  of  the  [sland,  a  righl  to 
continuance;  that  no  -reater  quantity  of  water  had  been  dammed  by  it  than  had 
1 1. 1,  dammed  from  time  immemorial;  and  that,  if  tin-  Appellants  had  established 

ttat  there  was  in   fact   any  diminution   in  their  water  supply,  this  was  caused  not 

bv  the  acts  of  the  Respondent,  but  by  comparatively  recent  alterations  in  the  weir 

Chee,  or  by  the  acts  of  other  mill-owners  upon  the  rivers  in  question,  and 

spondent  contended  that,  even  if  the  Plaintiffs  showed  themselves  to  have  been 

originally  entitled  to  the  How  of  the  mill-race  from  the  White  River  through  Port  e 

Chee  to  the  Black  River,  such  right  was  in  the  nature  of  an  acquired  easement,  and 

that  the  evidence  established  that  such   right,   if    any.  had  been   lost   by  material 

alterations  in  and  extensions  of  the  mill  of  the  Appellants.    It  was  also  d  by 

him  that  the  declaration,  which  in  substance  claimed  the  right  to  the  natural  flew 

water,  was  not  adapted  to  the  claim  to  the  water  flowing  along  the  Port-e-Chee 

race,  which  was  set  up  by  the  evidence  on  behalf  of  the  Appellants. 

[359]  The  jury  (who  had  previously  viewed  the  premises  in  question),  by  their 

lict,  dismissed  the  action  with  costs. 

The  Appellants,  dissatisfied  with  this  finding,  appealed  to  the  House  of  Key-. 
i  peal  was  fully  heard,  and  on  the  8th  of  June,  1859,  the  House  of  Keys  ordered 
that  the  verdict  appealed  from  should  be  varied  so  far  as  related  to  costs,  and  that 
tin.  action  should  be  dismissed. 

The  present  appeal  was  brought  from  the  judgment  of  the  House  of  Key-. 

Mr.    Manisty,   Q-C.,   and   Mr.   Milward.   for   the   Appellants,   and   Mr.    Macauley, 
and  Mr.  Maude  for  the  Respondent. 

For  the  Appellants  it  was  contended  that,  as  occupiers  of  the  Ballaughton  Mill, 
thev  were  entitled  to  the  waters  of  the  White  River,  and  that  the  Respondent 
no  prescriptive  right,  and  was  not  justified  in  obstructing  or  interfering  with  the 
flow  of  the  water  of  the  White  River  to  their  prejudice.  Eaton  v.  Swansea  Water- 
works Company  (17  Q.  Ben.  Rep.  "2671.  Rogers  v.  Taylor  (2  Hurl,  and  Nor.  828). 
That  by  the  acts  of  the  Respondent,  the  Appellants  had  been  injured  in  their  right 
to  the  flow  of  the  White  River  to  their  dam  head,  and  along  their  race  to  their  mill, 
which  entitled  them  to  maintain  the  action  against  the  Respondent  for  damages 
sustained  from  such  deprivation  of  water  and  water  power.  Upon  this  point,  in 
respect  to  the  rights  of  riparian  pro-[360]-prietors,  they  referred  to  Sampson  v. 
Eoddinott  (1  Com.  Ben.  Rep.  X.S.  611),  Miner  v.  GUmour  (12  Moore's  P.C.  I 
131 1,  Lord  v.  The  Commissioners  for  the  City  of  Sydney  (1-  Moore's  P.C.  Cases.  473), 
Gale"  On  Easements."  p.  196.     [3rd  Edit.] 

On  the  part  of  the  Respondent  it  was  submitted,  that  his  acts  had  caused  no 
injury  to  the  Appellants,  and  that  the  right  of  damming  at  the  point  where  his  dam 
was  placed,  and  the  dam  itself  had  existed  for  twenty-one  years,  a  period  conferring 
by  tlie  law  of  the  Island  a  prescriptive  right.  Tobvn  v.  Stone!!  (9  Moore's  P.C. 
s,  71),  Christian  v.  Goldie  (2  Moore's  P.C.  Cases.  226).  That  no  greater  quantity 
of  water  had  been  dammed  up  by  it  than  had  been  so  dammed  from  time  immemorial. 
That  the  evidence  established,  and  the  jury  were  justified  in  finding  that  in  fact  no 
injury  had  been  done  to  the  Appellants,  and,  therefore,  that  the  verdict  and  judg- 
ment of  the  House  of  Keys  ought  not  to  be  disturbed. 
Judgment  was  postponed,  and  now  delivered  by 

The  Lord  Justice  Knight  Bruce  (2nd  Aug.,  1861). — In  1854,  at  the  time  of  the 
commencement  of  the  action  in  the  Common  Law  Court  of  the  Isle  of  Man  upon  which 
this  appeal  arises,  in  an  action  by  the  Appellants  against  the  Respondent,  they  stood 
towards  each  other  with  respect  to  the  subject  in  dispute  thus:  the  Appellants  were 
the  tenants  and  occupiers  of  a  water  corn-mill,  called  Ballaughton  mill,  situate  in 
the  Isle  of  Man.  on  a  river  called  the  Black  River,  and  worked  by  means  of  the  water 
of  that  river,  assisted  by  such  water  as  flowed  into  it  through  an  ancient  but  artificial 
channel  or  mill-race  [361]  which  communicated  at  its  lower  end  (a  little  above 
the  mill)  with  the  Black  River,  and  at  its  upper  end  with  another  river,  called  the 
White  or  Bright  River,  so  that  water  from  the  White  or  Bright  River  ran  occasion- 
ally, or  frequently,  or  constantly,  into  the  Black  River  above,  but  near  to  Ballauirh- 
ton  mill.  The  Respondent  was  tenant  and  occupier  of  a  water-mill  called  Tromode 
mill,  situate  on  the  Bright  or  White   River,   above,  though  near  to.  the  point   at 
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which  the  artificial  I  or  mill-race  begins,  and  must  be  taken,  for  every  pi 

purpose,  to  have  had  lawful  power  over  the  water  of  the  Bright  or  White  River  so 
far  as  power  over  it  could  be  exercised  consistently  with  the  Appellants'  rights. 

354,  a  pond,  called  a  dam.  had  been  made  near  Tromode. 
which  comnr.:  a    with  the  Bright   or  White  River,   and  supplied  by   it.  was 

held  with  the  Tromode  mill,  and  used  for  its  purposes.     The  water  of  the  Bright  or 
White  River  was  thus  habitually  or  often  penned  back  and  impounded,  and  fre- 
quent delays  of  the  water  flowing  towards  the  artificial  channel  or  mill-race  \ 
during  various  hours  and  periods,  a  eonseqiK-  -   -vere  also  occasionally  estra- 

ordinarv  trans        -       -         -vater  down  the  mill-race  and  so  into  the  Black  River. 
This  course  of  proceeding  the  Appellants  alleged  to  be  injurious  to  them,  and  they, 
therefore,  brought  the  action   already  mentioned.      The  declaration   was   in 
s :  Tlis  Lordship  read  the  declaration,  an' 

The  whole  of  the  Appellants"  case  was  denied  by  the  Respondent.     The  entire 
contents  of  the  declaration  were  accordingly  put  in  issue,  and  the  cause  was  tried 
by  a  special  jury  (after  a  viewi  before  the  [362]  then  Lieutenant-Governor  of  the 
d.     Numerous  wi:      --   -      ere  examined  on  each  side. 

The  trial  occupied  several  days,  and  ultimately  in  January.  1857,  the  jury  found 
a  verdict  for  the  Defendant  (the  Respondent),  and  the  action  was  dismissed  with 
-  -.     The  Plaintiffs  appealed  to  the  House  of  Keys,  where  the  hearing  of  the  appeal 
occupied  also  s  -    and.  in  the  end.  after  various  adjournments,  the  House 

of  Revs  adhered  to  the  decision  of  the  jury,  except  as  to  costs,  and  dismissed  the 
action  accordintrlv  without  costs.     This  took  place  in  the  month  of  Ju  -      .  and 

led  to  thv  .ppeal.  which  was  fully  and  ably  argued  here. 

The  controversy   is   and   has   been    as   to   matter   of  fact    only.      The  disputed 

~-ions  were  substantially  these  alone:  First.  Had  the  Appellants  sustained 
damage  bv  means  of  any  act  or  conduct  on  the  part  of  the  Respondent  ?  Second. 
If  thev  had.  was  that  act  or  conduct  wrongful,  as  between  him  and  the  Appellants! 
which  second  question  introduced  or  involved  another,  namely,  this:  whether  the 
dam  had  been  constructed  before,  and  was  in  use  from  a  time  preceding  October, 
.  the  action  havii._  •mmenced  in  October.   1554.  and  rwenty-one  years 

being  the  period  of  limitation  or  prescription  for  such  purposes  as  those  under 

-:deration.  fixed  by  the  law  of  the  Isle  of  Mai!.'     To  each  of  these  qu 

-oondent  insists  •  that  the  answer  ought  to  be 

in  the  Respondent's  favour. 

The  evidence  appears  to  their  Lordships  so  conriieting.  and  of  such  a  kind, 
that  different  juries  might  well  ai.swer  each  in  a  different  way  without  any  imputa- 
tion necessarily  thence  arising  on  the  [363]  integrity,  the  inteUigence.  or  the  aru-n- 
tivet.     -  fcher  jury,  or  any  member  of  either.     If  the  jury  by  whom  this  case  was 

tried  had  found  a  verdict  for  the  Appellants,  and  the  House  of  Keys  had  affirmed 
it.  their  Lordships  might  very  possibly  not  have  been  willing  to  advist-  Her  M 
to  reverse  that  decisi":..     But  the  jury  and  the  House  of  Keys  having  both  bet 
opinion  against  the  Appell.  iheir  Lordships  think  the  difference  as  to  the 

sts  not  f oi  -  urpose  important),  the  evidence  having  been  sue! 

was.  and  there  be::  g  subsl  uitially  no  controversy  except  as  to  matter  of  fact,  their 
Lordships  are  satisfied  that  they  ought  not  to  advise  Her  Majesty  to  vary  wh.r 
been  done.     What   advice  they  might   have  tendered  to  the  Crown  had  any 
material  been  admitted  as  evidence  which  was  _ally  evidence,  had  anything 

tendered  as  evidence  and  rejected  which  ought  i  have  been  received. 
or  had  there  been  misconduct  on  the  part  of  the  jury  or  any  member  of  it — their 
Lordships  deem  it  unnecessary  to  say.  for  nothing  of  the  kind  appears.  The  Lieu- 
tenant-Governor seems  to  have  done  his  duty  sufficiently  and  well :  and  the  jury  who 
saw  and  heard  the  witnesses  must  be  assumed  to  have  been  composed  of  honest  men. 
sufficiently  intelligent  and  attentive  to  their  duty.  In  such  a  state  of  things  we  must 
humblv  recommend  Her  Majesty  to  leave  matters  as  they  are.  and  to  dismi-- 
appeal.  without  costs 

.    Dig  I  OLONT,  III.  Appeals  to  Privt  Coekcil,  5.  Principle*  on  trhiek 

tit.  ISLE  OF  MAN.  2.  Lbgislatube,  Laws.  a>p  Customs.] 
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[364]  In  R  v.  Hutchison's  Patent  *  [June  14,  and  July  12  and  19,  1861]. 

Rule  111.  of  the  Privy  Council,  made  pursuant  to  the  Statute,  5th  and  6th  Will.  IV.. 
r.  83,  relat  ing  i"  Letters  Patent  for  inventions,  provides  thai  a  petition  undei 

sections  2  ami  I  of  thai  Statute,  musl  be  presented  within  one  wee!    f i  the 

insertion  of  the  last  of  the  advertisements  required  to  It  published  in  the 
London  '.'•'  u  t/t . 

A  Petitioner  inserted  the  last  advertisement  of  his  intention  to  petition  for  a 
prolongation  on  the  24th  May.  hut  did  nol  present  his  petition  until  the  5th 
of  June  following.  The  Registrar  refused  to  receive  the  petition  as  being  too 
late.  Upon  a  special  application  for  that  purpose,  it  appearing  that  the 
delay  arose  from  a  mistake  of  the  Petitioner's  agent,  an  Order  was  made 
admin  in-  the  petition. 

A  caveat  had  Keen  entered.  Held,  that  as  the  party  tiling  the  caveal  was  in- 
terested in  sustaining  the  objection  to  the  reception  of  the  petition,  notice  of 
the  application  must  be  served  on  him. 

Material  facts,  showing  the  title  of  the  Petitioner,  were  disclosed  in  the  evidence. 
which  were  omitted  to  be  stated  in  the  petition  for  prolongation.  In  such 
circumstances  the  hearing  was  postponed,  and  the  petition  directed  to  be 
amended  by  stating  those  facts. 

The  books  of  the  Petitioner  with  respect  to  the  profits  having  been  lost  during  his 
Bankruptcy,  the  account  of  profit  and  loss  was  taken  upon  his  own  evidence. 

This  was  an  application  for  a  prolongation  of  Letters  Patent  granted  to  the 
Petitioner  "  for  improvements  intreating  pasteboard  and  other  substances,  rendering 
them  compact  and  impervious  to  wet,  frost,  vermin,  and  destructive  agents."  A 
caveat  was  entered  against  an  extension  of  the  term. 

Bv  Rule  III.  of  the  Rules  directed  to  be  observed  in  proceedings  before  the 
Judicial  Committee  of  the  Privy  Council  under  the  Statute,  5th  and  6th  Will.  IV.. 
c.  83,  relating  to  Letters  Patent  for  inventions  (see  Rules,  3  Knapp's  P.C.  Cases,  App. 
p.  1  i,  it  is  provided  that  petitions  under  sections  2  and  I  of  that  Statute  must  be 
presented  within  one  week  from  the  insertion  of  the  last  of  the  advertisements  re- 
quired to  lie  published  in  the  London  Gazette. 

The  Petitioner  inserted  the  last  advertisement  of  his  intention  to  apply  to  the 
Judicial  Committee  for  a  prolongation  of  the  Letters  Patent  in  the  London  [365] 
Gazette  on  the  24th  of  May,  1861,  and  on  the  5th  of  June  following  presented  his 
petition  for  prolongation,  which  petition  the  Registrar  of  the  Privy  Council  refused 
tu  receive  as  the  condition  of  the  above  Rule  as  to  the  time  of  filing  the  petition  had 
not  been  complied  with. 

In  consequence  of  this  refusal  an  application  was  now  made  that  the  petition 
might  be  received  (June  14,  1861  t).  This  application  was  supported  by  an 
affidavit  of  the  Petitioner's  Solicitor,  which  set  forth  that  the  neglect  to  file  the 
petition  in  time  arose  out  of  an  error,  as  the  Petitioner  had  consulted  a  Patent  agent 
as  to  the  proceedings  to  be  taken  to  obtain  a  prolongation  of  the  Letters  Patent,  who 
was  under  the  impression  that  the  last  advertisement  in  the  London  Gazette  had 
appeared  on  the  .'51st  of  May  instead  of  the  24th  of  May.  which  had  led  to  the  omission 
to  tile  the  petition  within  the  prescribed  time. 

Mr.  Webster  for  the  Petitioner. — The  omission  to  lodge  the  petition  within  the 
time  specified  by  the  3rd  Rule  arose  entirely  from  a  mistake,  and,  as  this  Rule  is  one 
of  practice  only,  and  the  time  is  not  restricted  by  Act  of  Parliament,  it  is  within  the 
discretion  of  your  Lordships  to  receive  the  petition  though  out  of  time. — [Lord  Kings 
down:  There  is  a  caveat  filed.  Has  the  party  filing  the  caveat  been  served  with 
notice  of  this  application.']  No. — [Lord  Kingsdown  :  As  the  party  entering  the 
caveat  is  interested  in  any  objection  that  would  prevent  the  peti-[366]-tion  being 
received  he  must  be  served  with  notice  of  this  application.] 

*  Present  :  The  Right  Hon.  Lord  Kingsdown,  the  Right  Hon.  Sir  Edward  Ryan, 
and  the  Right  Hon.  Sir  John  Taylor  Coleridge. 

t  Present  :  The  Right  Hon.  Lord  Kingsdown,  the  Right  Hon.  the  Lord  Justice 
Knight  Bruce,  the  Right  Hon.  Sir  Edward  Ryan,  and  the  Right  Hon.  the  Lord  Justice 
Turner. 
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The  caveat  having  been  withdrawn,  the  application  was  renewed  when  a  special 
Order  wa>  made  by  the  Judicial  Committee  admitting  the  petition. 

The  petition  set  forth  that  the  Petitioner  became  acquainted  while  in  France 
with  an  invention  for  rendering  impervious  Caen  stone,  and  purchased,  for  the  sum 

.  1000.  the  right  to  solicit  Patents  in  England.  That  on  his  arrival  in  England 
he  found  that  an  agent  of  the  person  of  whom  he  bad  purchased  the  invention  had 
applied  for  and  fraudulently  obtained  Letters  Patent  in  England  for  improvement* 
in  hardening  stone,  thus  interfering  with  the  Petitioner^  rights.  That  the  Peti- 
tioner obtained  Letters  Patent,  and  afterwards  brought  a  suit  in  the  Court  of 
Chancery  against  the  agent  and  obtained  a  decree  which  directed  that  the  agent 
should  assign  his  Patent  to  the  Petitioner.  That  the  litigation  involved  the  Petitioner 
in  difficulties,  and  he  became  a  Bankrupt,  and  obtained  his  certificate  in  1859.  That 
owing  to  the  vexatious  interference  of  the  Excise  authorities,  and  the  litigation  he 
had  been  involved  in.  he  had  been  unable  to  obtain  a  remuneration  for  his 
expenses  and  trouble  in  bringing  the  Patent  into  use. 

Mr.  Webster  for  the  Petitioner,  and  Mr.  Welsby  appeared  for  the  Crown. 

The  Petitioner  was  examined  as  a  witness,  and  from  his  evidence  it  appeared, 
that  the  Letters  Patent  had  been  vested  in  trustees  under  the  bankruptcv  who  had 
ss  jned  and  :        -  _       1  the  same  to  various  persons,  and  ultimately  assigned  them 
to  the  Petitioner  in  whom  the  Letters  Patent  were  then  vested. 

[367]  The  Ritrht  Hon.  Lord  Kingsdown. — These  facts  do  not  appear  in  the 
petition.  It  is  of  the  utmost  importance  in  cases  of  this  kind,  which  are  in  a  great 
measure  ex-parte,  that  everything  should  be  stated  in  the  petition  that  relates  to  the 
title  of  the  party  making  the  application:  we  will  adjourn  the  further  hearing  till 
Friday  next,  and  in  the  meantime  the  petition  will  have  to  be  amended.  Tht 
of  the  Petitioner  is  that  of  a  purchaser  of  the  Letters  Patent  from  assig  -  But 
has  he  any  locus  standi*  In  the  first  place,  he  took  out  the  Patent  for  an  invention 
communicated  by  a  foreigner  in  France.  In  Aube's  Patent  (9  Moore's  P.C.  Cases, 
43  i.  which  was  a  Patent  founded  on  a  communication  from  a  foreigner  abroad,  an 
application  for  an  extension  of  the  term  was  refused,  and.  in  the  next  place,  he 
petitions  as  assignee  not  as  the  Patentee. 

Mr.  Webster. — By  Statute.  7th  and  8th  Vict.,  c.  69.  sec.  4.  power  is  given  to  this 
Tribunal  to  grant  an  extension  of  the  term  of  Letter  Patent,  either  to  ai.     ssij 
or  to  the  original  Patentee.     Here  the  Petitioner  is  both  the  original  Patentee  and 
purchaser  from  the  assignees.     A  Patent  founded  on  a  communication  from  abroad 
-  a  <  >od. 

The  petition  was  amended  by  setting  forth  the  various  assignments  under  which 
the  Petitioner  ultimately  became  the  purchaser. 

1  'a  the  further  hearing,  the  Counsel  for  the  Crown  called  for  the  books  of  the 
Petitioner  for  the  purpose  of  showing  the  profits  and  loss  of  the  Patent.  ..  ■ 
accounts  had  been  filed  by  the  Petitioner,  but  [368]  as  it  appeared  that  they  had 
been  destroyed  after  the  bankruptcy  of  the  Petitioner,  the  production  was  not 
insisted  on.  Markwick's  Patent  (13  Moore's  P.C.  Cases,  310\  was  referred  to  upon 
the  question  of  accounts. 

The  Right  Hon.  Lord  Kingsdown. — Their  Lordships  think,  on  the  whole  circum- 
stances of  the  case,  that  they  can  recommend  Her  Majesty  to  extend  the  term  for  twr> 
years.     They  cannot  advise  more. 

[Mews'  Dig.    it.  PATENT:  F.  Confirmation,  etc.  :  '2.  Rtneimf  ,nul  E  ••  d.  e 

See  In  re  Pitman's  Patent,  1871,  L.R.  4  P.C.  84,  8  Moo.  P.C.  (N.S     293  :  A 
Patent,  1881,  6  A.C.  17ii.  180;  and,  generally  as  to  extension,  s.  l'5  of  the  Patents 

Act.  1883  (46  and  47  Vict.  c.  57)  and"  Priw  Council  Rv.:  1    Stat.  K. 

1899,  p.  1S37).] 
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ON  THE  PETITION  FROM  THE  ISLAM)  OF  GUERNSEY. 

[m  mi;  .\1  m'tkk  of  the  Petition  of  the  States  of  (it  ernset,  with  respei  i  to  i  he 
Office  of  Contbole  de  i.a  Reine*  [April  17  and  18,  L861]. 

The  ancient  office  of  Contrdle  de  la  Reine  of  tin-  Royal  Court  of  tin-  Island  of 
Guernsey,  was  upon  e  vacancy  of  that  office,  by  an  arrangemenl  made  in  1851 
by  the  Home  Secretary  and  the  Prociurewi  de  la  Reine,  bu1  without  the 
cognizance  of  the  States  of  the  Island,  amalgamated  with  the  office  of Procureur 
ili  la  Rt  hi,  .  Upon  petition  by  the  States  to  the  Crown,  complaining  of  thai 
amalgamal  ion  and  the  suspension  of  the  office  of  Contrdle  as  unconsl  itutional 
and  interfering  with  the  due  administration  of  justice  and  the  legislature 
of  the  island,  thai  office  was,  by  an  Order  in  Council,  directed  to  be  revived 
[II  Moo.  P.O.  .'ill  I  J. 

Semble,  by  the  constitution  of  the  Island  of  Guernsey  such  an  office  could  only  lie 
abolished  by  an  Order  in  Council,  with  the  consent  of  the  States  of  the  Island. 

The  object  of  this  petition  was  to  annul  an  arrangement  made  in  the  year  185  I . 
>y  the  then  Home  Secretary,  the  Right  Hon.  Sir  George  Grey;  the  Lieutenant- 
Governor  of  the  Island,  Sir  John  Bell,  and  the  Procurew  de  la  Reine,  without  the 
Ognizance  of  the  States  of  the  Island.  By  that  arrangement  the  office  [369]  of 
'mitri'ih  de  la  Reine  in  the  Royal  Court  of  Guernsey  was  amalgamated  with  the 
iffice  of  Procureur  de  la  Peine,  which  amalgamation  the  States  insisted  was  uncon 
•titutional  and  inexpedient,  as  it  interfered  with  the  due  administration  of  justice 
in  the  Island,  and  prayed  that  Her  Majesty  would  direct  that  such  office  be  revived 
ind  filled  up  according  to  ancient  practice  and  custom. 

The  petition  of  the  States  set  forth,  that  from  a  very  remote  period  there  had  been 
in  the  Island  of  Guernsey  two  law  officers  under  the  denomination  respectively  of 
Procurt  nr  de  la  Peine  and  Contrdle  de  la  Reine.  That  in  the  year  1851,  the  office  of 
"ontrulc  became  vacant,  and  had  not  since  been  filled  up.  That  at  an  assembly  of 
the  States,  holden  before  Peter  Stafford  Carey,  Esq.,  Bailiff,  on  the  6th  of  May,  1859, 
the  States  resolved,  that  it  was  desirable  that  necessary  measures  should  be  taken 
with  the  proper  authorities  in  order  to  the  nomination  of  a  Contrdle.  That  a  petition 
was  voted  by  the  States  to  Her  Majesty  in  Council,  praying  that  Her  Majesty  would 
be  graciously  pleased  to  fill  up  the  office  then  vacant  of  Contrail-  de  la  Reine.  That 
llei  Majesty  was  graciously  pleased  to  refer  the  petition  to  the  Bight  Honourable 
the  Lords  of  the  Committee  of  Council  for  the  affairs  of  Guernsey  and  Jersey;  and 
that  such  Committee  reported  to  Her  Majesty  that  no  sufficient  reason  was  shown 
for  reversing  the  arrangement  made  in  the  year  1851,  under  which  Her  Majesty's 
Procureur  in  the  Island  of  Guernsey  was  to  perform  the  whole  of  the  duties  in- 
cumbent upon  that  office  and  upon  Her  Majesty's  Contrdle,  he  receiving,  in  con- 
sideration of  the  additional  duties  imposed  upon  him,  [370]  an  addition  of  £50  to  his 
salary  as  Procureur  of  £200,  to  enable  him  to  provide  for  extra  clerks  and  office 
expenses.  That  Her  Majesty,  having  taken  the  report  into  consideration,  was  pleased 
to  approve  thereof,  and,  by  an  Order  in  Council,  dated  the  6th  of  July,  1859,  to  direct 
that  the  petition  of  the  States  should  be  dismissed.  That  the  States,  impressed  with  the 
urea!  importance  of  this  matter,  humbly  prayed  Her  Majesty  in  Council,  either  to 
declare  it  right  and  proper  that  a  ('out role  should  be  named  in  accordance  with  the 
prayer  of  the  petition,  or  that  Her  Majesty  would  l>e  graciously  pleased  to  hear  them 
in  support  of  the  petition,  among  other  things,  for  the  following  reasons:  that  the 
States  had  not  thought  it  necessary  each  time  they  present  a  petition  to  Her  Majesty 
in  Council  to  express  all  the  reasons  in  support  of  the  prayer  of  their  petition, 
especially  in  a  case,  the  object  of  which  was  to  maintain  the  constitution  inviolate: 
and  they  stated  that  they  had  understood  that  a  vote  of  the  States  would  be  received 
favourably  by  Her  Majesty  unless  opposed,  or  that  Her  Majesty  objected  to  its  con- 
firmation, and  that  then,  in  either  case.  Her  Majesty  would  not  pronounce  a  final 
decision  without  hearing  the  States. 

That  with  reference  to  the  Order  in  Council  of  the  6th  of  July,  1859,  it  was  the 

*  Present:  The  Lord  President  (The  Earl  Granville),  the  Right  Hon.  Lord  Kings- 
down.  the  Right  Hon.  Sir  Edward  Ryan,  the  Right  Hon.  Sir  George  Cornewall  Lewis, 
and  the  Right  Hon.  Mr.  Robert  Lowe. 
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more  necessary  that  the  States  should  be  heard,  because  Her  Majesty's  decision,  as 
the  Order  itself  declared,  \ras  based  not  only  on  the  absence  of  sufficient  i 

:>art  of  the  States,  but  also  on  an  arrangement  which  was  made  and  carried 
into  execution  without  the  knowledge  of  th<   S         •    and  which  was  only  commun 
to  [371]  them  officially  by  the  Order  in  Council  of  the  6th  of  July.  1 ;  I  irder 

in  Council  of  the  Gth  of  July.  1:859,  giving  as  it  did  to  this  arrangement  an  autl 
it  had  not  before,  it  had  become  incumbent  on  tlie  States  to  show  how  serious 
infringed  the  constitution  of  the  Island. 

the  Procureur  dt  la  Seine  and  the  Coni  constituted  the 

Ministry  of  justice.  That  the  Procureur  was  a  member  of  the  St  -  and  had  a 
deliberative  vote  in  the  assembly.  That  by  the  custom  of  the  Island  the  Contrite 
had  always  had  the  right  of  speaking  in  th«  81  iut  had  no  vote.   That  the  dtr 

•  oh  were  very  important,  the  office  being  a  constituent  part  of  the  Royal 
Court  in  its  functions  both  criminal  and  civil.     That  it  was  very  important  . 
•  passing  of  Ordinances,  one  of  the  principal  attributes  of  the  Court.     That  it  was 
equally  important  in  the  preparation  and  discussion  of  new  laws,  which  in  most  case* 
emanate  from  the  Ministry  of  justice,  and  were  discussed  by  the  Coui"  :ently 

referred  to  the  deliberation  of  the  States,  and  finally  submitted  to  Her  Majesty  in 
Council.     That  the  Procureur  and  the  (.       1  being  ex-officw  the  guardia 

every  public  interest,  the  parochial  officers  and  others  are  obliged  to  have  recourse 
to  one  of  them  to  obtain  the  authority  of  the  Court  for  such  administrative  measures 
as  require  that  formality,  and  consequently,  while  the  office  of  Controle  was  not 
filled  up.  they  were  restricted  to  do  so  through  the  Procureur  alone,  whose  opinion 
might  be  adverse  to  those  they  had  to  uphold. 

That  the  Royal  Commissioners  sent  by  Her  Majesty  to  the  Island  in  the  year 
■      .  in  their  Second  Re-[372]-port.  p.  '20.  when  speaking  of  the  Procureur  anil 

.  expressed  themselves  as  follows  : — "  They  answer  respectively,  so  far  i  - 
the  legal  advisers  of  the  Crown,  to  the  Attorney  and  Solicitor  General  in  England  :  but 
they  also  form  a  constituent  pan  of  the  Court  when  sitting  as  a  Criminal  Ti  iV.ui.al.and 
conduct  all  criminal  prosecutions,  which,  although  directed  by  the  Court,  are  techni- 
cally said  to  be  at  the  instance  of  the  officers  of  the  Queen.  Xo  sentence  of  the  Court 
can  be  legally  passed  until  their  conclusions  have  been  given,  that  is.  their  opinion 
on  the  law  applicable  to  the  case,  and  their  view  as  to  the  effect  of  the  facts  proved, 
and  the  p  -     -  t  that  the  crime  demands.     In  perforn      _        -e  functions  they  are 

supposed  to  act.  not  as  the  Advocates  whose  duty  it  is  to  bring  the  charge  home  to  the 
accused,  but  as  Ministers  of  just:         -     -       _  (    art  with  their  advice.     Some  such 

rs  are  evidently  necessary  in  a  Court  whose  Judges  are  not  lawyers,  to  prevent 
the  decisions  of  the  Jurats  from  in:        _      _   :he  law.     But  since  the  practice  has 
been  to  appoint  a  lawyer  to  the  office  of  Bailiff,  the  necessity  for  the  performance 
of  this  part  of  the  duty  of  the  Crown  officers  is  not  apparent."     And.  at  ]        - 
say.  "the  Crown  officers  form  a  constituent  part  of  th<  Police  Court)  while 

acting  in  the  exercise  of  its  summary  jurisdiction,  all  proceedings  are  at  their 
instance,  and  no  sentence  is  valid  unless  given  after  hearing  their  conclusions." 

That  the  arrangement  aforesaid  was  in  its  effect  a  Legislative  measure  affecting 
the  constitution  of  the  Royal  Court  and  the  institutions  of  the  Island,  and  was  con- 
sequently an  encroachment  as  well  on  the  au-[373]-thority  of  Her  Majesty  iu  Council 
that  of  the  States. 

at  the  Ministry  of  justice  i-  ally  an  integral  part  of  the  constittr 

Court,  that  the  Court  is  not  complete  and  cannot  sit  without  i  -  nee  of 

one  of  these  Officers,  either  the  Procureur  or  the  Conlrole.     That  in  criminal  mi 
neither  the  lesser  number  of  th<  sitting  in  police,  nor  the  full  Court. 

pron  •  after  hearing  the  conclusions  of  the 

That  when  there  were  two  : ut intr  ti  ijeir  con- 

clusions were  the  matured  result  of  the  deliberation  of  two  learned  men.  who  in 
chamber  considered  the  cav  :he  law.  discussed   each  otl 

and  thus  arrived  .  -      which  they  sul  ■  submit  to  the 

deration  and  the  judgment  of  the  Court.  That  these  conclusions,  coming  from 
two  men.  learned  in  the  law.  were  such  as  justice  requires  for  the  protection  of  the 
accused,  and  for  ti.  i    lurt.     That  if  there  should  be  differe: 

opinion  between  the  Officers  forming  the  V  :  rare 
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locurrence),  tho  Bailiff,  who  sums  up  the  facts  and  explains  the  law  of  the 
guides  the  Court,  and  the  accused  generally  has  the  benefit  of  thai  opinion  which  is 
he  more  favourable  to  dim,  and  justice,  tempered  with  mercy,  could  nol  be  wounded 
hereby.      That  when  there  is  hut  one  <  >ffieer  ■  >f  the  Minist  iv  of  just  ice,  uniting  in  liis 
lerson  the  two  offices,  that  officer  had  not  the  advantage  of  consulting  .1  colleague 

•qually  res  poll  si  hie  with  himself,  and  that  the  conclusions  of  the  PrOCUTt  "  i .  hov 
earned  and  judicious  he  mighl  he,  is  only  the  opinion  [374]  of  one  man  who  may  en  . 
ind  whose  erroneous  impressions  may  lead  the  Court  into  error. 

That  for  the  safe  administration  of  justice  and  the  protection  of  the  accused, 
n  England  there  is.  first,  the  committing  Magistrate,  the  Grand  jury,  then,  at  the 
rial  the  .Judge  of  assize,  who  is  ;i  stranger  to  Local  influeni  es,  and  a  jury  that  must 
le  unanimous ;  while  in  France  the  hvw  requires  thai  the  Judges  who  commil  shall 
tot  sit  at  the  trial.  That  the  French  law  -ires  also  to  the  accusi  d  the  bi  >  |  of  0 
jury,  the  majority  of  whom  must  find  him  guilty,  and  if  only  a  majority  of  tin'  jury 
las  found  him  guilty,  the  majority  of  the  Court  can  refer  the  ease  to  tie-  next 
s,  where  the  trial  recommences,  and  the  law  thus  affords  the  accused  another 
ipportunity  of  defence  and  of  justification.  The  same  law  also  gives  to  the  accused 
he  privilege  of  appeal  on  all  points  of  law  arising  out  of  the  case.  That  in  the 
Island  of  Guernsey,  on  the  contrary,  there  is  no  committing  Magistrate  apart  from 
he  Royal  Court  :  no  Grand  jury  nor  Petty  jury;  nor  is  unanimity  in  the  finding 
if  the  verdict  required.  The  Bailiff  and  the  Jurats,  four  perhaps  in  number,  who 
•ommit  the  prisoner,  may  form  on  the  trial  the  majority  of  the  Criminal  Court, 
iften  composed  of  the  Bailiff  and  seven  Jurats  only  :  and  from  their  sentem  e  there 
is  no  appeal. 

That  if,  notwithstanding  the  many  safeguards  that  exist  both  in  England  and  in 
France,  innocence  is  sometimes  the  victim  of  error,  it  is  the  more  necessary  in  Guern- 
iey,  where  these  safeguards  do  not  exist,  that  the  conclusion  of  the  Ministry  of  justice 
affecting  the  personal  liberty,  and,  it  may  be,  the  life  of  [375]  accused  persons, 
should  be  such  as  are  required  by  the  judicial  constitution  of  the  Island,  expressing 
the  deliberate  opinion  of  not  less  than  two  learned  individuals,  chosen  for  the  special 
ise  of  advising  the  Court  in  such  matters,  and  responsible  for  the  advice  they 
izive. 

That  the  absence  of  a  Code  of  laws  defining  the  punishments  to  be  awarded, 
imposes  on  the  Ministry  of  justice  a  responsibility,  and  gives  to  their  functions  a 
peculiar  importance  :  functions  with  which,  in  the  absence  of  a  Code,  no  one  man 
should  alone  he  invested.  That  when  the  Ministry  of  justice  consisted  of  two 
Officers  of  the  Crown,  they  were  the  amici  curiae  and  supplied  the  omissions  and 
corrected  the  errors  of  the  accused.  Xow  that  there  is  but  one  Officer,  he  becomes 
almost  forcibly,  and  against  his  will,  the  adverse  party  of  the  accused.  That  the 
Royal  Commissioners,  in  1S46.  recommended  that  there  should  be  in  Guernsey  a 
committinir  Magistrate  independent  of  the  Royal  Court.  That  the  existence  of 
such  a  Court,  if  it  were  constituted,  would  necessitate  the  re-appointment  of  a 
Controle. 

That  in  civil  matters  the  office  of  Controle  is  equally  important,  for  the  Court 
might  have  occasion  to  call  for  the  conclusions  of  the  Ministry  of  justice. 

That  the  Procureur,  concurrently  with  his  public  functions,  practises  as  an 
Advocate,  and,  as  such,  having  a  large  number  of  clients,  it  was  impossible  that  he 
should  not  contract,  unconsciously  perhaps  and  against  his  will,  opinions  either 
favourable  or  adverse  to  many  persons,  and,  in  the  event  of  these  persons  coming 
before  the  Criminal  Court,  a  suspicion  might  arise  that  these  opinions  exercise  an 
influence  [376]  on  the  conclusions  he  is  called  upon  to  give  ;  suspicion  which,  how- 
ever unfounded  it  might  be,  was  injurious  to  the  interests  of  justice  and  created  a 

state  of  things  that  ought  not  to  exist.     That  this  suspicion  became  the  1 serious 

and  real  when  either  the  client  or  the  adversary  of  the  Procurt  ur  was  brought  before 
the  Criminal  Court,  either  for  contempt  of  Court,  forgery,  perjury,  or  other  cause 
arising  out  of  a  civil  suit  in  which  the  Procureur  might  have  pleaded. 

That  the  remedy  for  this  evil  consisted  in  the  nomination  of  a  Control* .  to  whom 
the  Court,  would  always  have  the  advantage  of  referring  for  his  conclusion-,  as  tin  v 
were  wont  to  do  in  similar  cases  before  the  office  of  Contrdle  was  suppressed.  That 
the  office  of  Controle  de  hi  ff<  ine  was  equally  important  in  respect  to  the  conclusions 
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he  is  called  upon  to  give  on  the  Ordinances  of  the  Court  and  the  I'rojt 
which  ar  ssed  in  the  Court  of  Chief  Pleas  and  at  the  States 

mitted   to   Her    Majesty    in    Council:  conclusions   which,   having   referei. 
legislation,   required  much  study,  deep  reflection,  and  precise  knowledge,  both  of 
laws  and  of  men,  and  for  which  the  experience  of  two  enlightened  officers  was  highly 
desir.. 

That  not  only  the  administration  of  justice,  but  also  the  judicial  organization  of 
the  Court,  suffered  from  the  suppression  of  the  office  of  Controle.     That  since  this 
suppression  the  Bar  has  not  been  refilled  up.     That  there  were  now  two 
and  the  States  were  not  aware  of  any  candidates  educating  for  the  Bar.     T: 
a  country  like  Guernsey,  ruled  in  a  great  measure  by  unwritten  customs  and  us    _ 
[377]  those  customs  and  usages  were  mainly  transmitted  and  perpetuated  by  the 

rs  of  the  Bar.     That  the  Bar  is  the  nursery  of  the  Ministry  of  jus 
many  of  its  members,  including  Officers  of  the  Crown,  have,  after  an  honourable 
career,  been  elevated  to  the  Bench,  where  their  presence  is  useful  from  their  know- 
ledge of  the  customs  and  usages,  laws,  franchises,  and  liberties  of  the  Island.     That 
it  was  the  more  important  that  the  Bar  should  be  composed  of  men  of  tah 
the  Royal  Commissioners  stated  that  the  present  practice  is  to  name  a  lawyer  to 
the  office  of  Bailiff.     That  the  suppression  of  the  office  of  Controle  had  doi 
influenced  and  was  perhaps  the  cause  that  there  are  no  candidates  for  the  vac 
now  existing.     That  in  the  event  of  illness  or  absence  of  the  Procureur,  the  Court 
is      .lied  upon  to  swear  in  a  delegate,  taken  from  among  the  members  of  the  Bar. 
who  at  present  were  only  five  in  number.     That  they  can  refuse  to  act.  and  should 
thev  so  refuse,  the  com  ice  would  be  paralysed.     That  it  is  highly  important 

to  remedy  without  delay  this  state  of  things. 

That  with  all  the  safeguards  necessary  for  the  sane  administration  of  j 
it  has  happened  nevertheless  that  judicial  errors  occurred  both  in  England  and  in 
France.  That  such  errors  would  have  occurred  more  frequently  in  Guernsey  had 
it  not  been  for  the  great  learning  and  judgment  of  the  Bailiff  :  for  the  talent  and 
zeal  which  the  Procurewr  displays  in  the  discharge  of  the  numerous  and  difficult 
functions  of  his  office  :  for  the  devotion  and  impartiality  of  the  Court,  which  pos- 
-  -~ed  the  public  confidence.  But  that  men  pass  [378]  away  while  institutions 
remain,  and  it  was  prudent  and  wise  to  be  prepared,  and  to  encourage  at  the  Bar 
men  whose  talents  render  them  worthy  of  the  situations  which  the  institutii 
quire.  And  the  petition  prayed,  that  Her  Majesty's  will  and  pleasure  might  be 
declared  that  the  office  of  Controle  de  la  Reine.  in  the  Royal  Court  of  Guernsey  should 
be  filled  as  of  old. 

In  the  case  lodged  by  the  States  in  support  of  their  petition,  it  was  sul 
that  the  arra    »«  of  1851,  dispensing  with  the  office  of  Controle.  a  constituent 

part  of  the  institutions  of  the  Island,  was  in  effect  a  legislative  m<     - 
the  constitution  of  the  -  d  the  Royal  Court,  and  the  institutions  of  the  i 

and.  therefore,  an  encroachment,  as  well  on  the  authority  of  Her  Majesty  in  C 
_hts  and  privileges  of  the  inhabitants  of  the  Island.     That  the  v 

\e  office  of  Controle  was  allowed  a  trial  for  a  short  period  after  1831.  w 

d  complaint,  from  a  feeling  of  respectful  deference  to  Government,  and  fi 
character  of  the  \  nonaries.     That  the  experiment  had  been  made 

under  the  most  favourable  circu     -  s;  yet  th.  -  things  had  be* 

objectionable  that  the   States     ud  the  public  bodies  of  the  Island  had  - 
affirmed  iling  up  the  vacant  office,  and  it  was  submitted  on 

of  t  I  inhabitants  generally,  that  they  were  entitled  to  have  the  ' 

offiY  filled  up,  »rder  in  Council  of  the  6th  of  Jul; 

for  thes  -   — First,  as  the  office  of  '  B<  ine  had  been  for  cei 

an  integral  part  of  thi  -  itution  and  all  their  institutions.     [379]  Second,  that 

the  arra  ithout  Legislative  authority,  and  until  a 

ma<i  Jslation  the  office  ought  to  be  tilled  up.     Third,  that  the 

Ord  I  of  July.  1859,  having  been  registered  in  the  Royal  ' 

ly  thereafter  I  e  equivalent  in  its  effect  to  an  Act  oi 

.n.  or  at  all  <  legal  and  permanent  authority  to  the  SU^^H 

D  of  the  office  i  I  either  of  which  points  of  view  such  Order  in  ( 

being  ii:  direct  o  'he  vote  of  the  States,  was  an   infraction  of  their 
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privileges.      Fourth,  that  in  the  ad  tion  of  civil  and  criminal  justice,  it  wa< 

of  two  leai 
and   i:  Officers.     Fifth,  thai   tbj  ration   of   Ordinances,   and 

lit   to  be  I   by  at   1- 

,  that  the  States  had  l>>-t  the  peculiar  adva  an  impartial  and  unbiaf 

adviser  and  counsellor  in  their  di  Sev<  nth,  that  in  parochial 

i  of  the  right  of  selection  from  the  t 
if  their  afl  ,  that  in  the  case  of  th<  ither  the  Pro- 

other  experienced  Officer   would  temporarily   supply  the 
deficiency.     Ninth,  that  upon  the  resignati  th  of  the  Procitn  w,  the  Crown 

lias  the  power  of  selectii  I    tntrole,  an  Officer  well  versed  in  the  dui 

jffice,  to  supply  bis   place.     Tenth,  that  the  Bar.  which  was  very  limited,  had 

open  to  it  one  of  its  legitimate  sources  of  promotion,  and  its  members  had  lost 
idy  their  profession.     Eleventh,  that  the  feelings  [380]  of  the 
inhabitants  were  strongly  interested  in  favour  of  the  preservation  of  the 

iffiee.  a>  one  of  their  most  important  privileges;  and.  twelfth,  that  the  present 
ipportunity  was  in  all  respects  proper  and  favourable  for  filling  up  the  office,  on 
account  of  the  pending  arrangements  for  the  establishment  of  a  New  Court  of  Police 
jurisdiction,  and  the  admitted  want  which  there  would  be  of  such  an  Officer  under 
that  altered  state  of  eircumstaw 

A  petition  was  .  by  Peter  Jeremie,  Esquire,  an  Advocate  of  the 

Royal  Court  of  the  Island,  which  also  prayed  for  the  re-appointment  of  the  Office 
was  lodged  by  him,  which  stated  that,  by  the  law  and  con- 
stitution of  the  Island,  and  from  time  immemorial,  there  existed  two  Crown  officers. 
the  Qui       -        icureur  and  the  Qui  Comptroller,  whose  joint  ministry 

had  ever  been  deemed  by  the  inhabitants  and  by  the  public  authorities,  indis- 
lile  to  the  sound  administration  of  civil  and  criminal  justice.  That  the  Pro- 
rureur  and  Controle  de  1<;-Re<ne  were  appointed  by  the  Crown,  and.  after  stating 
the  duties  and  importance  of  the  office  in  civil  and  criminal  matters,  the  Petitioner 
prayed  for  the  restoration  of  the  office  for  the  following  reasons: — First,  that 
according  to  the  j  i  ganization  of  the  Royal  Court,  composed  as  it  is  of  so 

many  members  who  have  not  made  the  law  their  particular  study,  and  being  more- 
over invested  with  almost  unlimited  power,  as  well  in  civil  as  in  criminal  matters. 
two  Crown  officers  had  ever  been  deemed  essential  to  the  sound  administration  of 
justice,  not  only  by  the  members  of  the  Royal  Court,  but  by  the  authori-[381]-ties 
and  the  inhabitants  subject  to  its  jurisdiction.  Second,  that  during  the  period  that 
the  Royal  Court  discharged  its  multifarious  duties  by  two  Crown  officers. 

no  fault   or  complaint  had  ever  been   found   with   the   administration  of   justice  : 
since  the  vacancy  in  the  office  of  Queen's  Contrdle,  the  constituent  authori- 
al well  in  their  own  names  as  on  behalf  of  the  inhabitants,  had  at  different 
i  representations  to  the  Crown,  with  a  view  of  filling  up  the  vacant 
office,  on  the  -round,  not  only  that  the  administration  of  justice  no  longer  inspired 
The  same  confidence  as  formerly,  but  that  the  inhabitants,  as  well  as  the  authorities, 
were  left  without  a  choice  of  Crown  Counsel,  which  they  deemed  as  prejudicial  to 
the  public  service  as  they  felt  it  injurious  to  their  private  interests.     Third,  that 
the  laws   and   government   of   the   Channel   Islands  being  chiefly   administered  by 
Officers   acting   gratuitously,   and   through   the    immediate    instrumentality   of   the 
•  majority  of  the  people,  any  change  in  the  law.  however  good  it  misrht  other- 
•     appear,  must  necessarily  prove  a  failure,  if  such  change  thwarts  rather  than 
es   that    public   co-operation,   whence   alone   the   principle  of   self-government 
-  efficiency,  and  in  no  department  would  this  more  immediatelv  apply  than 
to  the  department  of  public  justice.     Fourth,  that  the  important  office  of  Control'' 
ng  been    rendered  vacant  without  the  constituent   authorities,  or  inhabitants, 
having  been  either  apprised  or  consulted,  serious  apprehensions  from  the  first  were 
entertained   respecting  the  expediency  and  justice  of  a  change,  which  experience 
had  shown  to  have  been  too  well  founded  :  and  the  constituent  authorities,  as  [382] 
well  as  the  inhabitants,  from  the  trust  and  confidence  reposed  in  the  Queen's  Govern- 
t.  cannot   but   believe  that  their   representations   in   vindication   of   a   judicial 
_    nization.  that  had  hitherto  worked  well,  and  of  a  constitutional  principle  which 
they  had   reason   to  cherish,  would,  on  due  consideration,  avail  with  the  superior 
authority. 
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John  de  Havilland  Utermarck.  Procurt  <ir  de  la  Reine  of  the  Island  of  Guernsey, 
filed  a  statement  in  answer  to  the  petition  of  the  States,  setting  forth,  in  substance, 
that  in  June.  1851,  the  office  of  Procureur  de  la  Reine  became  vacant  by  the  resigna- 
tion of  Charles  de  Jersey.  Esquire.  That  he  then  held  the  office  of  Controls  de  la 
id  applied  for  promotion.  That  the  Right  Honourable  Sir  George  Grey. 
Her  Majesty's  Secretary  of  State  for  the  Home  Department,  informed  Lieutenant- 
GeneraJ  Sir  John  Bell,  the  then  Lieutenant-Governor,  by  letter  of  13th  June.  1851, 
that  he  was  prepared  to  submit  to  Her  Majesty  his  name  for  the  appointment  of 
Que>  reur  in  Guernsey,  on  receiving  from  him  an  assurance  that  1> 

willing  to  perform  the  whole  of  the  duties  incumbent  upon  that  officer  and  on  the 
Queen's  Comptroller,  in  case  no  successor  to  him  in  the  latter  office  were  appointed: 
that  the  Lieutenant-Governor  having  communicated  this  to  him,  he  expressed  his 
readiness  to  undertake  the  whole  of  the  duties,  if  an  addition  of  fifty  pound - 
made  to  the  Procure  in'*  salary  of  two  hundred  pounds,  in  order  to  enable  him  to 
provide  for  extra  clerks  and  office  expenses.  That  he  had.  in  fact,  discharged  the 
duties  of  both  offices  for  several  months  before  Mr.  De  Jersi  -  gnation,  in  con- 

sequence of  his  illness.  That  on  his  assurance,  [383]  that  he  was  prepared  to 
undertake  the  responsibilities  of  the  united  offices  under  the  imposed  conditions, 
and  his  stipulation  for  an  increase  of  salary  having  been  acceded  to.  he  received 
the  appointment  of  the  office  of  Procureur  de  la  Reine.  That  the  decision  of  Her 
Majt-  ernment   not  to   appoint   a  Controle  de  la  Reine   was  officially  com- 

municated tii  the  Bailiff  of  the  Island  on  the  3rd  of  July.  1851,  and  became  k 
as  well  to  the  States  us  to  the  Royal  Court.  That  no  representation,  of  any  kind. 
_:inst  this  decision.  That  after  a  lapse  of  more  than  five  years,  the 
Douzaines  of  the  Island  presented  a  petition  to  Sir  George  Grey.  Her  Mai 
Secretary  of  State  for  the  Home  Department,  praying  for  the  re-establishment  of  the 
office  of  Controle,  and  this  petition  having  been  referred  to  the  Lieutenant-Governor 
and  to  the  Royal  Court,  a  very  full  report  was  transmitted  by  the  Royal  Court  to 
Sir  George  Grey,  who.  in  answer,  informed  the  Lieutenant-Governor,  by  letter  dated 
the  28th  of  February.  lv57.  that  he  did  not  feel  justified  in  directing  that  the 
arrangement  made  in  1851  should  be  set  aside  by  the  appointment  of  a  second  Crown 
lawyer. 

And.  with  respect  to  the  material  allegation  of  the  Petitioners,  that  the  arrange- 
ment seriously  infringed  the  constitution  of  the  Island,  and  in  answer  to  their 
various  statements  on  this  point,  he  submitted,  first,  that  the  constitution  of  the 
Island  was  established  in  remote  times,  and  was  suited  to  the  then  existing  state  of 
society  :  secondly,  that  according  to  this  constitution,  the  Bailiff,  the  Law  Officers 
of  the  Crown,  and  the  other  officers  of  the  Court,  were  selected  from  among  the 
inhabitants  of  the  community  ;  that  they  were,  in  many  cases,  persons  of  no  [384] 
legal  education,  and  their  salary  from  the  Crown  was  merely  nominal.  That  up  to 
the  year  1813,  the  Bailiff's  salarv  was  thirty  livres  tournois.  or  £2  :2s.  sterling,  per 
annum,  but  by  an  Order  in  Council  of  the  14th  August.  1813,  it  was  raised  to  its 
present  amount  of  £300,  per  annum  :  that  the  salary  annexed  to  the  office  of  Pro- 
cureur was  at  one  time  ten  lirre*  tournois,  or  lis.  per  annum,  which  continued 
until  the  year  1785.  when  the  Governor  for  the  time  bein>_r  was  phased  to  increase 
it  to  £40,  per  annum,  and  by  the  above  Order  in  Council  of  August,  1813.  it  was 
further  increased  t"  £100.  per  annum,  and  in  the  year  1836.  it  was  airain  increased 
by  an  additional  £100.  That  the  Controle  also  received  a  salary  of  ten  Hires  • 
or  1  Is.  a  year  :   but.  by  the  Order  in  Council  of  August,  1813.  it  was  incn 

£50,  per  annum,  and.  in  1839,  was  raised  to  £100,  per  annum.     That  similarly, 
tin-  Greffier  and  Sheriff  only  received  nominal  salaries:  but  under  modern  regula- 
tion^, the  Greffier  now   receives  £150  per  annum,  and.  by  an  Order  in  Council  of  7th 
of  February,  1857,  the  Sheriff's  salarv  was  raised  from  two  hundred  Hires  ton 
or  ±M  1  5s.  3d.  Sterling,  to  £100  sterling,  per  annum. 

That  tin-  creation  and  suppression  of  the  offices  necessary  for  the  discharge  of  the 
duties  of  the  "  mimistire  public"  had  invariably  belonged  to  the  Roval  Prerogative. 
Upon  tlii~  ground  '  BriUon's  "  Dictionnaire  -."  Tome  1.  p.  373,  where 

the   Royal    Edicts   creating   or   suppressing  the   office   of  '  !:    ."   and 

uniting  the  two  offices   into  one.  are  colle  •••!.      He   -tared   also,   that  the  Pr. 

:■ .  or  certificate  of  the  Bailiff  and  Jurats  of  Guernsev.  a.d.    1331,  made  no 
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office  of  Contrdh  :  the  pa>-[385]  sage  relatii  g  to  the  officers  of  the 

t  being  as  follows:      "  Et  en  out  tut  et  ordotmt   notn  dit  Sr.  It  Roy. 

era  de  sa  Cour  Royallt  uUenques,  c'est  a  ta-voir,  son  Glercq,  son  Re- 

Procureur  et  son  Bedel,  lesquels  prennent  et  apperceunt  annuellement 

■ns  ill  nostre  dit  Sr  It  Roy,  pour  lews  offii  blablem     I  ordoniu 

'unlii  Is,  lesqueh  ount  pour  lews  of/ins  certain* 

!    officii  is    sunt    smut  litis,    rum  i: 

ts  ilit  Bailiff  et  Jurtz.  r/iiiii  selon  ee  gut  d  son  offict  compete  et  appartieni 

/  gens  suffisans  et  digi  -."     That 

ppeared  from  an  Ordonnanct   of  Louis  XII.,  a.l>.   1498,  inserted  in  Terrien's 
omentary  on  the  "  Coutumt  ih  Normandie,"  page  65,  thai  at  that  tit  was 

i  .1   ocat  ilu  Roi  in  some  Courts: — "  Et  m  pourra  nostrt  Procwew  intenter  action 
a    /nnii :     in     matiert     civile    suns    avoir    le    conseil    dt     nostrt     Avocat, 
ieux     oii     atom     Avocat,     sur     peine     d'estre     condamni     en    son     propre     et 
irlri  liDin.  is  ,  ,  partie  interressee,  .t   en  amende 

trbitrairt    eiwers  nous,  au  cas  ou  il  serait  trou/oi  calonvnieusem* 
luriin.  avoir  intente  It   dit  procez  contre  notre  Ordonnance."     And,  in  the  "  Ap- 
don  des  Lois,"  or  digest  of  the  laws  of  Guernsey,  drawn  up  in  lo^-'i.  in  obed 
<lers  in  Council,  the  name  of  the  '  ■   only  appeared  once,  while  the  Pro- 

was  mentioned  several  times,  and  specially  as  having  access  to  the  Records. 
s  entitled  to  be  present  at  the  private  sittings  of  the  Court  in  criminal  cases: 
nig  as  follows: — "Item. — Nous  avons  accoutume  avoir  wn  Sergent, 
ippelt        -         nt  ilu  Boy,  In/in'  fait  les  criees  ■>  [386]  proclamations  des  Ordon- 
iiiin-'s  i/i  Justice,  fait  I  ''Hi  mint  des  mints  et  bints,  <i  hii  commandes 

mi   vertu  i.'i   "Hi  office,  et  son  "':-  !     ■■'  pour  If  service  de  sa  Majeste  par  toutt 

pour  les  habitants  (Ficelle  sur  Fief  le  Roi,  tant  settlement  pour  nuiiiiemens 
'  ujours.  garnit  aussi  les  officiers  quoiul  metier  est,  etant  commande  par  le  Pro- 
ureur  ou  Controle  de  sa  Majeste."  Liv.  III.  eh.  9.  And,  also  in  Liv.  XII.  ch.  3 
tnd  4.  "  I.t  Clerc  de  la  Cour  garde  les  reg  iquelles  le  Procureur  peut  avoir 

u  ropie  pour  lui  servir  aur  causes  qui  concernent  les  droits  du  Prince,  de  I'ecriture 
'■   dit  Greffier  n'a  accoutume  prendre  aucune  chose,  d'autant  qu'il  recoil 
it  pension."     And,  again  in  Liv.  XII.  ch.  36:    "Nous  usons  du  dit  chapitre, 
teeptt  '/   '  It  Procureur  du  Roi  peut  etre  present  aux  interrogatoires  et  confronta- 
des  temoins,  et  a  Fexamen  d'iceux." 
That    in    a   treatise   of   great    authority,    written    about    a   century   ago   by   M. 
-.aurent  Carey,  Jurat  of  the  Royal  Court,  p.  57.  Ch.  "  Des  officiers  de  la  jurisdiction 
le  cette  lie,"  was  as  follows:  "  Le  Roy  ou  son  Depute  ordunne  et  choisit  les  Officii  is 
le  sa  Cour  Roya.lt  en.  ce  pais,  savoir,  son  Clerc  ou  Greffier,  son  Procureur,  et  son 
Bedel  ou  St  rgt  nt;   il  y  a  aussi  le.  Controle,  ou  Advocat  du  Roi,  qui  est  de  la  nomina- 
■'i-  sa  Majeste,  qui  agit  en  Fabsence  du  dit  Procureur,  et  qui,  dans  les  causes 
riininelles  peut  patroniser  pour  une  des  parties,  moiniiuint  que  ce  ne  soit  contre 
it   du   Prince.''     That   from  these   extracts   it   would   appear,   that,   comstitu- 
ionally.  the  Controle  was  nothing  more  than  the  assistant  of  the  Procureur,  and  his 
ubstitute   in  the  case  of  his  absence.     That  this  was  the  position  of  the  inferior 
..aw  Officers  in  the  French  Courts,  and  is  also  that  of  the  second  Law  Officer  in  the 
387]  Island  of  Jersey,  where  he  is  called  "  Avocat-General,"  the  other  being  entitled 
'  Procun  in-General." 

That  a  different   practice  had  gradually  grown  up  in  the  Island  of  Guernsey, 

where  the  Controle  had  of  late  years  been  in  the  habit  of  addressing  the  Court  in 

ill   public    matters   after   the   Procureur.      But   that    this    fact    could    not    alter    the 

irinciple  of  the  constitution  with  reference  to  the  "  conclusions  des  Officiers  dt   la 

,"  which  were  mentioned  in  the  Records  as  having  been  heard  upon  every  legal 

■nactment  or  criminal  sentence.     That  by  the  term  "  conclusion*  des  Officiers  dt   la 

Reini-."   it    was  not   meant  that  each   Law  Officer  should  express   his   independent 

ipinion,  but  that  their  joint  opinion  should  be  laid  before  the  Court  :  and  as  it 

lever  intended  that  each  should  give  his  own  views,  there  was  no  violation  of  the 

titution   from  the  "conclusions"  being  expressed  by  one  Law  Officer  only.     In 

•lion,  that  the  essential  requirement  was,  that  the  "'  conclusions  "  be  in  conformity 

with  law  and  justice,  and  not  that  they  should  emanate  from,  or  be  expressed  by 

Jwo  persons.     That  the  undivided  conduct  of  all  the  Crown  f,hr.  was  absolutely 

necessary  for  the  just  prosecution  of  tbe  same,  and  the  mere  possibility  of  a  differ- 

of  opinion  being  expressed  by  the  Crown  Lawyers  was  a  sufficient  reason  for 
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not  re-appointing  to  the  ofr.  trole  in  any  other  way  than  as  a  subordinate 

officer,  such  as  he  originally 

Aiid.  in  answer  to  the  ground  insisted  by  the  Petitioners,  that  a  second  Law 
Officer  was  ne     se    ry  for  1  '     :ion  of  justice  and  the  protection  of  the 

accused,  he  submitted,  that  the  President  invariably  addresses  the  Court  after  the 
Crown  Lawyers  on  the  subject-matter  before  it  :  and.  as  the  Bailiff  is  [388]  learned 
in  the  Law.  any  errors  into  which  the  Procureur  may  have  fallen  are  corrected. 

That,  with  regard  to  the  duties  of  the  Controle.  with  reference  to  legislative 
measures,  he  stated  that  any  one  might  originate  these  measures  :  and  that  before 
they  were  adopted  they  we.      lis       -  ly  and  with  the  assistance  of  the  Bar:  . 

and.  that  the  Court  attach)  s  as  g  arht  to  the  opinion  of  an  independent 

Advocate  as  to  that  of  a  Crown  Lawyer.  That  the  suppression  of  the  office  of 
Controle  created  no  obstacle  to.  and  had  had  no  special  influence  on,  legislative 
measures,  which  fact  could  be  readily  proved  by  a  comparison  between  the  legislation 
of  the  past  nine  years  with  that  of  the  nine  previous  ones :  it  being  apparent  that 
during  the  latter  period  the  number  and  the  importance  of  the  measures  adopted  in 
no  way  fell  short. 

That  the  Bar  of  Guernsey  is  limited  to  six  Advocates,  besides  the  Law  Officers. 
and  has  very  seldom  been  full,  never  so  for  any  length  of  time,  because  the  amount 
of  busine--  -  -  .'.1.  That  the  civil  business  had  certainly  diminished  within  the 
last  few  years,  but  that  this  was  not  attributable  to  the  measure  complained  of; 
and.  so  far  from  the  pr  s]  -  :'  the  Bar  having  suffered,  the  contrary  was  the 
seeing  that  the  respective  offices  of  the  Bailiff,  the  Procureur,  and  the  Greffier.  werc 
more  lucrative  than  formerly,  and  would,  in  all  probability,  be  conferred  for  the 
future  on  members  of  the  local  Bar. 

That  it  was       -       ed,  on  the  part  of  the  Petitioners,  that  should  the  office  of 

trole  be  revived,  his  salary  would  be  provided  out  of  the  Crown  revenue:  but 
that  the  saving  of  revenue  effected  by  the  suppression  of  the  office  in  1j51.  had  been 
applied  to  other  purposes.  [389]  and  that  the  present  charges  upon  it  absorbed 
nearly  all  the  receipts. 

And,  in  conclusion,  he  submitted: — First,  that  the  suppression  of  the  office  of 
ne  in  the  year  181  -  an  act  of  the  executive  Government, 

officially  announced,  and  against  which  no  remonstrance  was  made  at  the  time, 
nor  for  some  years  afterwards.  Second,  that  no  independent  duties  were  attached 
to  the  office,  neither  was  its  union  with  that  of  Procureur  de  la  Peine,  a  violation  of 
the  constitution  of  the  Island.  Third,  that  the  Petitioners  did  not  allege  evil  results 
as  the  consequence  of  the  suppression  of  the  office.  Fourth,  that  neither  the 
Lieutenant-Governor,  the  Bailiff,  nor  the  Royal  Court  had  expressed  a  desire  that 
the  exist  s  -_ate  of  things  should  be  altered.  Fifth,  that  there  were  other  claims 
upon  the  Crown  revenue  of  a  far  more  weighrv  and  pressing  nature  than  that  of  a 
salarv  for  the  office  of  Controle  de  la  Peine. 

Mr.  R.  Palnu  ind  Mr.  W.  TV.  Mackeson.  for  •        States 

can  be  no  question  but  that  the  arrangement  made  in  the  year  1S51.  and  the  Order 
in  Council  of  1859,  by  which  the  otr  -  been  virtually 

suppressed,  is  an  infringement  of  the  constitutional  rig    ts  he  Island.     In  the 

vear  1  Sol.  it  had  been  suggest    i  by  the  <  -  -         -heir  report  on  the 

the  Channel  Islands  that  the  Crown  had  the  power  to  leg  date 
bv  Orders  in  Council,  proprio  vigore,  without  the  assent  of  -       -     tes :  but  what 
doubt  formerly  existed  upon  this  question  it  has  now  been  set  at   rest,   for 

incil,  purporting  to  effect  changes  in  the  Island  of  [390]  Jersey,  were 
withdrawn,  serious  doubts  being  expressed  by  the  Lords  of  the   <  ittee  of  the 

Privy  Council  whether  such  Orders  in  Council  were  within  the  prerogative  of  the 
Crown.  In  ret  •  of  Jersey        M      re's  P.C.  ('   -  -      -"  .    [ear.  then 

at  the  present  time  that  constitutional  changes  cannot  be  effected  in  any  i 
Channel  Islands  by  the  Crown  without  the  assent  of  the  States  of  i  -  [glands 
the  i  the  office  •     ...      nded  by  the  mere  act  of  the  Home  Secretary 

without  even  having  been  directed  by  an  Order  in  Council,  and  without  communica- 
tion with  the  S  the  Royal  Court  of  the  Island,  and  was  done,  in  fact,  wit 
authority.      I'  y,  therefore,  to  consider  the  nature  of  t':        BE 
'                                  ne.     That  office  has  been  for  centuries  an  integral  pan  of  the 
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constitution  of  the  [stand  of  Guernsey,  and  forms,  equally  with  thai  of  the  Pro 
,.  a  constituent  pari  of  the  States,  of  the  Royal  Court  in  its  two  fold  charai  tei 
oj  a  Court  of  just  in-,  criminal  and  civil,  and  a  legislative  body  (the  cht  ft  plaids),  in 
the  fraruhi"  of  Ordinances,  [n  criminal,  as  well  as  in  civil  matters,  the  Royal  Court 
has  always  had  the  benefil  of  the  "  conc/usioii.i  "  uf  both  law  officers  of  the  Crown  in  the 
Island.  All  processes  are  signed  by  the  two.  They  are  both  ex-ofjtcio  guardians 
of  the  public  and  parochial  interests,  lint  1 1  of  those  ( ifficors  may  lie  ™n  suited  by  the 
Crown,  the  Lieutenant  Governor,  the  States,  the  Eloyal  Court,  and  the  Public  bodies 
in  all  matters  which  relate  to  the  public  weal.  The  two  offices  are  of  co-ordinate 
authority  and  independenl  of  each  other,  and  the  people  of  <  ruernsey  have,  from  I  ime 
immemorial,  had  the  right  of  selection  from  the  two  Officers. 

Second.  In  regard  to  the  States,  the  ContrSli  de  la  [391]Keme  holds  a  position 
issentially  different  from  the  Procureur  dt  la  Revne.  The  Latter  lias  a  right  of 
rote  as  well  as  of  speech  in  the  States,  but  the  Contrdle  de  la  Reine  has  only  a 
right  of  speech,  and  is  there  only  in  the  character  of  an  impartial  adviser.  This 
peculiar  constitutional  feature  of  the  Stales  of  Guernsey  is  somewhat  similar  to 
that  of  Jersey,  where  neither  the  Procureur  nor  Contrdle  can  vote;  they  are  only 
advisers  with  a  right  of  speech.  No  doubt,  the  offices  of  Procurew  de  la  Reiraeandthe 
Contrdh  dt  la  Reim  are  borrowed  from  those  of  the  Procwewr  and  Avocat-General 
of  the  French  law,  with  which  they  are  closely  assimilated  in  regard  to  their 
oharacter,  duties,  powers  and  responsibilities.  In  France  the  office  of  Procureur 
and  An, mi  can  only  be  suppressed  by  Ordownances  of  the  Crown  registered  in 
Parliament. 

Lastly,  we  submit,  that  independently  of  the  constitutional  question,  the  circum- 
stances of  the  Island  and  the  expressed  wishes  of  the  inhabitants  imperatively  call 
for  the  filling  up  of  the  office.  This  is  evident  from  the  increase  in  the  population 
of  the  Island,  and  the  consequent  extension  of  police  regulations,  and  by  the  many 
petitions  to  her  Majesty  from  the  Constables  and  Douzavmers  of  all  the  parishes  in 
the  Island. 

No  Counsel  appeared  in  support  of  Mr.  Jeremie's  petition. 

The  Procureur  de  la  Id  ine  in  Guernsey  (John  de  Haviland  (Jtermarck),  in  opposi- 
tion to  the  petition  of  the  States. 

No  doubt  exists  of  the  antiquity  of  the  office  of  Contrdle  de,  la  Peine,  and  it  must 
be  admitted  that  [392]  that  Officer  did  form  a  constituent  part  of  the  States  in 
the  character  of  adviser  without  vote,  but  at  the  meeting  of  the  States  his  name  is 
not  called  over,  and  his  duties  in  this  respect  were  of  trivial  importance.  Beyond 
this,  he  had  no  other  independent  duties  from  the  Procureur  de  In  Reine.  As  the  name 
of  the  f'nnt role  does  not  appear  in  the  Precepte  d Assize,  1331,  a.d.,  it  is  to  be  inferred 
that  the  office  was  not  then  in  existence.  In  some  places  in  France  there  is  no 
Axocat-General :  only  a  Procureur.  The  I 'out role  was  a  subordinate  officer  to  the 
Procureur,  merely  acting  in  the  absence  of  the  latter.  It  is  not  advantageous  for 
justice  to  have  two  independent  law  officers.  The  Crown  has  the  sole  right  to 
suspend  or  abolish  offices  at  its  pleasure,  although  perhaps  it  might  be  better  to  carry 
out  that  object  by  Order  in  Council.  Other  offices  have  been  abolished  by  Order  in 
Council.  Thus  the  office  of  "  h'.recufeur  des  Hautes  (Euvres,"  or  hangman,  was 
abolished  by  an  Order  in  Council,  dated  the  27th  of  August,  1857.  In  the  present 
instance  the  Crown  pays  the  salary,  therefore,  the  Crown  is  the  only  party  interested. 
The  increase,  from  time  to  time,  of  salaries  of  the  Procureur  and  Contrdle  was  done 
by  I  Irder  in  Council.  The  opinions  of  the  late  Lieutenant-Governor  and  the  Bailiff 
of  the  Royal  Court  were  in  favour  of  the  union  of  the  two  offices  into  one,  and  it 
would  be  unfair  to  the  Procureur  de  la  Peine,  after  ten  years,  during  which  he  has 
performed  the  duties  of  both  offices  without  complaint,  now  to  appoint  a  Contrdle. 
The  revenues  of  the  Island  will  not  admit  of  two  salaries,  moreover  the  revenue 
was  wanted  for  other  more  important  offices,  such  as  a  Lieutenant-Bailiff. 

[393]  Mr.  W.  W.  Mackeson,  in  reply. — The  admission  that  the  Contrdle  formed  a 

"iM  intent  part  of  the  States  is  conclusive.     He,  when  the  office  existed,  was  warned 

te  attend,  like  the  other  members,  though  like  the  Lieutenant-Governor  he  had  no 

vote,  and  did  not  make  up  the  quorum.     Our  contention  is.  that  the  Crown  has  the 

lower  of  nomination  to  the  Office,  but  no  power  of  creation  or  suspension  without 

the  assent   of  the   States  of  the  Island.     The  arrangement   recommended   by  the 
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Lieutenant-Gover*.  3J  -    an   experiment.        The  Roval  Court   has  since 

chai..     I  its  :.d  the  majority  joined  in  the  Act  of  the  Si       -         favour  of 

rilling  up  the  appointment.     With  respect  to  the  office  of  hangman,  that  was  abo'. 
upon  petition  from  the  Island  and  a  communication  from  the  Bailiff.      T 
tutional  mode  of  abolishing  Courts  and  Or1-  the  late  Act  of  1 

of  the  10th  of  Apr         -         abolishing  the  Court  of  St.  Michel  and  i--     ffj     -    ^hich 

ived  the  sanction  of  the  Crown.     We  insist,  moreover,  that     -  salaries 

paid  out  of  the  revenue  of  the  Island  there  is  amply  sufficient  funds  for  the  vayment 
of  this  la  -  -"  a     -urns  of  surplus  revenue  have  been 

paid  into  the  Exchequer  of  the  Crown,  in  part  the  saving  bv  this  experiment  of 
amalgamating  the  offiV  with  that  of  the  Proaireur  de  la  Reine. 

The  authorities  cited  and  referred  to  in  the  course  of  the  arguments  were:  — 
■  the  power  of  legislation  in  the  Island  of  Guernsey  being  in  the  i 
The  i  nuns.1  Report  i    p.  ix.     The  Guernsey  Comms."  Report  of 

[394]  p.  ix.     Hales'  Hist,  of  the  Common  Lair.  Vol.  II..  p.  39.     Houard"s  T 

Edit.  1776'.     Goube"s  B  si 
pp.  165.  206  2  (Gloss 

153-1  tume  de  3'ormandu  278(1 

On  the  analogy  to  the  French  Proaireur  aii'l  A  with  the  Ofik 

Proeureur  de  la  Reine  and  Controle : — Merlin.  Rep.  de  Jur.  Tome  II..  pp.  '.' 
Brillon">  urnel.  E 

Fonie  I.,  p.  6  .'ert's  A  ■■•.   Tome  XIV..  pp. 

"-    "..'1.  410:  ib..  Tome  XXI  Ferriere.  Diet,  de  Pra  [..  pp.  625, 

_  :   ib..  Tome  II..  p.  411.  were  referred  \ 

And.    upon    the    Guernsey    customs    and    laws: — Price,-  a.d. 

Ordonnances  of  the  Approbation  de<  Luis,  a.d.  1583.     Le  Marc. 

Remarques  et  aniinadiersii  'limes  dt  .  II..  pp.  14  and 

241.     Warburton's  Lois  et  Continue*  de  Guernsey,  124.   127.     Terrien.  Grand 

Ci  MS         rk  on  Giterii- 

No  judgme:  ronounced.  but  by  an  Order  in  Council,  bearing  date  the 

25th  day  of  July.  1>61.  made  upon  the  report  of  the  Lords  of  the  Committee 
for  the  affairs  of  Guernsey  and  Jersey,  recommending  that  it   was  advisable  for 
Her  V  -  that  the  office  of  Controle  de  la  Reine  of  the  Roval  be  revived 

in  the  Royal  Court  of  the  Island  of  Gu  iered.  that  the  off. 

Controle  de  la  Reine  in  the  Island  of  Guernsey  be  revived. 

Mew>    Dig.  tit.  COLONY,  II.  Particc/lar  Colonies.  13.  Jersey  and  Guernsey,  b. 

Constitution.] 


[395]       ON  APPEAL  FROM  THE  ARCHES  COURT  OF  CANTERBURY. 

THE   REVEREND    JAMES    BONWELL,   Clerk.— Appellor,  t :  THE    RIGHT   I 

AND    RIi;HT    REV.    THE    LORD    RISHOP    OF    LONDON.— Respondent* 
9,  and  10,  1861]. 

A  '  --    d  was  appointed  by  the  Bishop  of  L..  under  the  Church  Discipline 

A  -.     rd  and  4th  Vict  .        ~,:.  to  inquire  into  a    "certain  scandal  and  evil 
re;  inst  a  Clergyman  in  his  Diocese.     The  Commissioners  reported 

that  there  were  sufficient  prima  f  gi     inds   for  institutii.. 

against  him  as  to  certain  charges  alleged,  but  not  as  to  others.     Held  bj 
Judicial  Committee,  that  it  wa-  the  Letters  of  Reques 

bv  the  Bishop  in  consequence  of  the  return  to  the  I  ssion  to  refer  t 

charges  not  found  by  the  Commissioners,  as  the  office  of  Letters  oi  Requ 

*  Present:   The  Right  Hon.  and  Right  Rev.  the  Archbishop  of  York,  tht 
Hon.  the  Lord  Justice  Kn  ght  Bruce,  the  Right  Hon.  the  Lord  Justice  Turner,  aud  the 
Riglr  H   Q.  Sir  John  Taylor  Coleridg 
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to  present  to  the  <  'mm  of  Arches  the  subject  of  fut  ure  proceedings,  \  iz,  thai 
which  is  id  form  the  matte/  of  charge  to  be  inquired  into  |  1  I  Moo.  P.C.  409]. 

Facts,  occurring  out  of  the  Diocese,  ami  not  charged  against  a  .In  gyman  by  the 
Report  of  the  Commissioners,  may  be  alleged  in  the  articles  and  proved  in 
ei  idence  at  the  hearing,  for  the  purpose  of  explaining  facts  occurring  within 
the  diocese  and  charged  against  him  by  the  Commissioners  [II  Moo. 
P.C.   111]. 

The  insertion  of  an  objectionable  item  of  charge  in  one  of  the  articles  will  not 
invalidate  others  that  arc  well  laid,  if  the  Judge  has  confined  himself  to  the 
charms  that   arc  well  laid  [14    Moo.   P.C.    I  10]. 

The  Dean  of  the  Court  of  Arches  has  power  by  the  practice  of  the  Court  to  pro- 
i nee  sentence  of  deprivation  [  I  I  Moo.  P.C.  112]. 

In  proceedings  for  the  correct  ion  and  reformation  of  manners,  the  ground  of  the 
Sentence  is  the  public  scandal  to  the  Church,  and  the  nature  and  severity  of 
the  Sentence  will  depend  upon  the  gravity  of  the  scandal  [11  Moo.  P.C.  414]. 

This  was  originally  a  suit  in  the  Arches  Court  of  Canterbury,  promoted  in  virtue 

of  Letters  of   Requesl    from   the  Bishop  of   London,   against    the  Appellant,  [396] 

Encumbent    of  Saint    Philip's,  Stepney,   in   the  County  of   Middlesex,   for   his  soul's 

i.  and  the  lawful  correction  and  reformation  of  his  manners  and  exercises,  and 

especially  for  having  been  the  lather  of  an  illegitimate  child  by  one  Elizabeth 

Vorath,  and  also  in   respect  of  his  conduct    in  relation  to  Elizabeth  Yor?  a,  at  the 

line  and  subsequent  to  her  delivery  of  the  child,  and  in  relation  to  the  burial  of  the 

hild.  and  of  his  having  committed  adultery  with  Elizabeth  Yorath. 

In  the  first  instance  a  commission,  dated  the  5th  of  November,  L859,  issued  under 

he  hand  and  seal  of  the  Bishop  of  London,  pursuant  to  the  provisions  of  the  Church 

Discipline  Act,  3rd  and   4th  Vict.,  c.  86.     The  Commissioners  reported  that   there 

sufficient  prima  fan*   ground  for  further  proceedings  against  the  Appellant  for 

laving  admitted  or  caused  to  be  received,  on  a  certain  day,  into  an  upper  room  of 

he  school  house  of  Saint   Philip's,   Stepney,   and   therein   harboured,   a  certain    un- 

uarried  female  named  Elizabeth  Yorath,  then  far  advanced  in  pregnancy,  and  in 

vliich  room,  on  or  about  the  11th  of  August,  1850,  she  was  delivered  of  an  illegiti- 

nate  child,  and  for  having  thereby  caused  great  scandal  to  the  Church,  and  also  that 

i   respect  of  his  conduct  ill  relation  to  Elizabeth  Yorath  at  the  time  of  and  subsequent 

i  the  delivery  of  the  child,  and  in  relation  to  the  burial  of  the  child,  and  also  in 

spect  to  his  being  the  father  of  the  child,  but  that  there  was  not  sufficient  ground 

or  instituting  proceedings  against  him  for  having  had  adulterous  intercourse  with 

Elizabeth   Yorath  actually  within  the  Diocese  of  London,  on  the  ground  that  the 

videnee  adduced-  before  [397]  them  could  not.  in  their  opinion,  warrant  his  con- 

iction  of  that  offence. 

On  the  2nd  of  May,  1860,  Letters  of  Request  were  presented  to  the  Dean  of 
irch.es,  and  a  citation  issued  thereon.  Articles  were  filed,  which  so  far  as  they 
are  material,  jdeaded,  in  addition  to  the  charges  set  forth  in  the  report  of  the 
lommissioners : — Fourthly,  that  in  September,  1858,  the  Appellant,  although  a 
tarried  man,  represented  himself  to  divers  persons  at  Margate  as  a  widower,  and 
s  such  paid  his  addresses  to  Elizabeth  Yorath,  and  induced  her  to  accept  the  same, 
nd  that  at  the  end  of  1858,  or  early  in  1850,  he  was  received  by  the  family  and 
riends  of  Elizabeth  Yorath  as  her  accepted  suitor,  and  that  he  acted  as  such,  more 
specially  at  the  house  of  Lewis  William  Yorath,  her  brother,  a  surgeon,  residing 
t  Newport,  Monmouthshire;  that  he  frequently  spoke  of  marriage  during  the 
isuing  summer.  Fifthly,  that  he.  early  in  1859,  asked  the  Rev.  Hugh  Williams, 
hancellor  of  the  Diocese  of  Llandaff,  in  the  presence  of  Elizabeth  Yorath  and  her 
Hither,  to  marry  him  to  Elizabeth  Yorath.  The  sixth  and  seventh  pleaded  acts  of 
uniliarity  between  the  Appellant  and  Elizabeth  Yorath  at  Margate,  and  also  at 
ewport,  in  September  and  October,  1858,  and  that  at  the  latter  place  they  sat  up 
one  together  to  a  late  hour  of  the  night.  The  eighth,  that  Elizabeth  Yorath  in 
me,  1859,  lodged  in  Canterbury  Road,  Ball's-pond  Road.  Islington,  under  the 
une  of  Mrs.  Harvey,  and  that  the  Appellant  visited  her  there,  and  walked  out  with 
•r.  The  thirteenth  and  fourteenth  articles  set  forth  circumstances  and  declara- 
ons  to  shew  that  in  the  latter  part  of  the  month  of  July,  1850,  during  the  absence 
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[398]  of  Mrs.  Bon-well  at  the  Isle  of  Wight.  Elizabeth  Yorath  for  four  days  and  three 

its  resided  in  the  house  of  and  with  the  Appellant,  at  Thornhill  Crescent.  Thorn- 
hill  Square.  Caledonian  Road,  Islingl  that  the  Appellant  during  that  time 
represented  her  to  be  his  cousin.  Mrs.  Harvey  :  that  they  slept  in  the  same  bed 
during  at  least  two  of  the  three  nights.  The  nineteenth  article  stated  that  on  various 
-  in  or  about  the  months  of  May.  June,  and  July.  1859.  Elizabeth  Yorath 
visited  the  Appellant  at  his  school-house,  by  previous  invitation  or  arrangement,  and 
remained  there  alone  with  him  for  considerable  periods  :  that  she  let  herself  in 
bv  a  latch  key.  provided  for  her  by  the  Appellant  :  and  that  the  Appellani 
on  one  01  -  on  her  entering  the  school-room,  to  kiss  her.  The  twenl 
twentv-first.  and  twenty-second  articles  set  forth  the  circumstances  under  which 
Elizabeth  Yorath  gave  birth  to  a  child  in  the  school-house  at  Saint  Philip's.  Stepney, 
as  also  of  its  death  and  burial.  The  twenty-third  article  pleaded,  that  by  reason 
-  -  dly  on  the  occasion  of  the  confinement,  and  both  before  [these 
words,  however,  by  direction  of  the  Judge  of  the  Arches  Court,  were  struck  out]  and 
afterwards,  in  relation  to  Elizabeth  Yorath.  and  to  the  child  so  long  as  it  lived  and 
also  in  relation  to  the  burial  of  the  child,  I       ellant  so  conducted  hiuisuil 

-     a     at  scandal  and  evil  report,  and  it  was  commonly  believed  and  reported 
that  he  was  the  father  of  the  child. 

The  admission  of  the  Articles  was  -  d,  but  they  were  admitted  by  th< 

Hon.  Dr.  Lushington,  the  Judge  of  the  Arches  Court  (see  case  reported  upon  this 
point,  6  Jur.  N.S.  709),  and  the  [399]  Appellant's  prayer  for  permission  to  appeal. 
as  provided  by  the  3rd  and  1th  Vict.,  c.  86  (a),  having  been  refused,  the  Appellant 
,'aveaLi.  ssue  thereto.     Witnesses  were  examined  on  behalf  of  the  Promovent 

in  support  of  the  articles,  their  evidence  being  taken  viva  voce  in  open  Court,  and 

ained  bv  the  Apipellant.  who  appeared  in  person,  but  did  not  produc 
evidence.     The  nature  and  effect  of  the  evidence  is  sufficiently  referred  to  in  the 
judgment  of  their  Lordships.     On  the  29th  of  August.  1860.  the  Arches  Court,  by  a 
definitive  Sentence,  deprived  the  Appellant  of  his  benefice  and  condemned  him  in 
-  - 

From  this  Sentence  of  deprivation  the  Appellant  obtained  leave  to  appeal  in 
forma  paupt 

At  the  hearing  of  the  appeal,  the  Appellant,  in  person,  insisted — 

First,  that  the  Respondent,  the  Bishop  of  the  Diocese,  having  elected  to  1 
bv  Commission,  the  articles  ought  to  have  been  exclusively  drawn  up  and  founded 
upon  the  proceedings  of  the  Commissioners  :  that  they  should,  under  the  Statute. 
3rd  and  4th  Vict,  c.  86,  hive  been  confined  to  offences  mentioned  in  th<    ' 
sion.  upon  which  the  Commissioners  had  reported  that  there  was  sufficient  , 
facie  ground  for  further  proceedings,  aud  he  further  contended  that  the  a! 

.:  to  have  been  confined  to  offences  committed  within  the  I1 
who  issued  the  Commission.     Homer  v.  Jones  (9  Jur.  It 

[400]  Secondly,  that  in  the  Letters  of  Bequest  the  Bishop  did  not  set  forth  the 
whole  facts  of  th<        -         •   reported  by  the  Commissioners,  but   presented  th< 
unfairly  before  the  Judge  of  the  Court  below,  which  the  Appellant  contended  invali- 
dated the  whole  proceedings.     That  the  suit  being  a  criminal  suit,  the  articles 
be  8]  -       3  to  afford  a  fair  opportunitv  of  defence.     Oliver  v.  Hohart  (IB 

4.'ii. 

Thirdly,  that  the  Sentence  pronounced  was  unsupported  by  the  evidence,  and 
from  its  extreme  severity  was  without  precedent  in  the  law  or  the  practice  of  the 
Arches  Court  :  there  being  no  instance  to  be  found  in  which  a  Clergvman  had  been 
deprived  for  a  Bangle  act  of  adultery.      Upon  this  point  he  referred  to  Coot   -  E 
Prac.  p.  243;   B   .      •    I         L  p.  270,  339;  Burns    Ecc.  Law.  Vol.  II..  p.  141  d 

(9th  edit.):  Stephens  on  the  Laws  relating  to  the  Clertrv.  Vol.  II..  p.  064.  an>: 
tended   that   the   punishment    for    immoral   conduct    was   confined    1 

(ton  v.  Thorp  (1  Phill.  269  an  ?      launder  v.  Da       -  .  1  Ai.'i    J  ■]  i',«.  : 

I  1 !  I  Reps.  4*24 1. 

v.  the  Appellant  contended  that  the  Sentence  could  not  be  sustained.     - 
all  cases  of  deprivation,  which  were  not  caused  if  and  which  requir.    S 

I'.-    section   13  of  the  3rd  and  4th  Vict.,  c.  86.  it  is  in  the  discretion 
1       :t  to  allow,  or  deny  an  appeal  from  an  interlocutorv  decree  or  order. 
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-ence  to  be  pronounced  in  open  Court,  such  Sentence,  to  be  effectual  in  law,  musl  be 

pronounced  by  the  Archbishop,  or  Bishop,  in  person,  and  by  no  other  person  what 
■ver-  the  Bishop  having  oo  power  to  depute  such  authority  to  the  Dean  of  the 
Lrches  Curt,  citing  Canon  122,  of  th    I  -  of  [401]  1603  (a),  Stephens  on  the 

Uwe  reia1  I  Vol.  I.,  pp.  01.  133.     Sawder  v.  Da   tes  (1  Add.  291), 

Bwgoynex.  Fret  (2  II    gg    E       Reps.  456  B.C.;    1  Add.  414). 

Queen's  Sii  John  Harding)  and  Dr.  Tristram,  for  the  Respomi 

!  shop  of  Undon.— First,  as  to  the  ease  not  being  within  the  Church  Discipline 
Act.  3rd  and  4th  Vict,  c.  86,  they  insisted  that  the  third  section  of  that  & 
oniplete  answer:  as  that  section  expressly  mentions  "  Scandal  and  evil  rep 
oncerning  Clerks   in    H>lv   Orders,   which  was  the  origin  of  the  suit   against  the 
Appellant  :  such  scandal  being  the  birth  of  an  illegitimate  child  in  the  cireu 
illeged  and  proved.     And.  to  the  objection  that  the  articles  should  have  been  con- 
ine5  to  the  offences  mentioned  in  the  I  -•         re'  report,  and  that  such  report 

■u^ht  to  have  contained  [402]  every  matter  relating  to  the  scandal  and  evil  report 
rant  the  charges  in  the  articles:    they  replied,  that  the  Commissioners    report 
ifforded  no  legal  in, pediment  to  further  and  other  proceedings  being  taken  by  the 
Bishop,  if  he  should  think  tit:  that  such  acts  being  part  of  the  gravamen  oi 
haree  which  caused  the  scandal,  (the  offence  complained  of.)  were  by  the  practice 
n  the  Ecclesiastical  Courts,  admitted  to  be  pleaded  and  proved.     That  with  respect 
s  of  Request  not  setting  forth  the  whole  facts  of  the  case  as  reported 
it  the  Commissioners,  they  contended  that  such  objection  was  not  true.  and.  if 
rue.  would  not  be  well  founded  :  the  real  objection  taken  by  the  Appellant  against 
he  articles  being  for  their  excess  in  alleging  acts  not  committed  within  the  Diocese, 
.vhich  could  be  done.     The  Bishop  of  Lincoln  v.  Day  (4  Notes  of  Cases.  299). 

With  regard  to  the  Appellant's  argument  as  a  claim  to  indulgence  on  the  ground 
hat.  in  Ecclesiastical  offences,  a  difference  existed  as  to  the  penalty  for  the  commis- 
sion of  a  single  act  of  adultery  and  a  series  of  acts,  it  was  submitted  that  nothing 
vas  more  fallacious  :  and  that  the  offence  as  chareed  being  a  scandal  to  the  Church, 
he  sentence  of  the  Court  below  was  warranted  by  the  evidence,  and  was  not  unduly 


■evere. 


Lastly,  thev  insisted,  that  the  Dean  of  the  Arches  Court  had  power  to  pronounce 
sentence  of  deprivation.  Free  v.  Burgoyne  <2  Bligh.  N.S.  65.  79),  Bwgoyne  v. 
"ree  (2  Hagg.  Ecc.  Reps.   156  ,  7  '  v.  Thorpe  (2  Ld.  Raym.  1507k  Slader  v. 

imalbrooke   (Lev.   138   s.c.   Sid.   217).  Oliver  v.   Hobart  (l   Hagg.  Ecc.   Reps.   47), 

Jurder  v.  (3  Curteis,  831),  Eitson  v.  Loftus  (4  Notes  of  Cases.   299,   314). 

403]  That  the  122nd  Canon  of  the  Canons  of  1603  did  not  apply  to  the  Court  of 
V  relies,  the  words  "  person  whosoever  "  applying  only  to  those  previously  enumerated 
n  the  Canon,  namely.  "  Chancellor."  etc.."  and  not  to  the  Archbishop  or  Bishop. 
lughton's  ■■  Ordo'  Judiciorum,"  Prole?.  XL.  Ayliffe's  Perergon,  p.  208 ;  Godolphin's 
iepertorium  Canoni-cum,  Ch.  27.  s.  2.  p.  306. 

Judgment  was  reserved,  and  now  delivered  by 

The  Right  Hon.  Sir  John  Taylor  Coleridge  ( 18th  July.  1861). — This  was  an  appeal 
srainst  a  Sentence  of  deprivation  pronounced  by  the  Dean  of  the  Arches,  in  a  suit  pro- 

(a)  By  the  122nd  Canon  of  1603,  it  is  provided  that.  "When  any  Minister  is 

omplained  of  in  any  Ecclesiastical  Court  belonging  to  any  Bishop  of  his  province 

or  any  crime,  the  Chancellor.  Commissary.  Official,  or  any  other  having  Ecclesias- 

ical  jurisdiction  to  whom  it  shall  appertain,  shall  expedite  the  cause  by  process   • 

nd  other  proceedings  against  him  :  and  upon  contumacy,  for  not  appearing,  shall 

suspend  him.  and  afterwards,  his  contumacy  continuing,  excommunicate  him. 

•ut  if  he  appear  and  submit  himself  to  the  course  of  law.  then,  the  matter  being 

eady  for  Sentence,  and  the  merits  of  his  offence  exacting  by  law.  either  deprivation 

rom  his  living,  or  deposition  from  his  Ministry,  no  such   Sentence  shall  be  pro- 

ed  by  any  person  whosoever,  but  only  by  the  Bishop,  with  the  assistance  of 

-  Chancellor,  the  Dean  (if  they  may  conveniently  be  had)  and  some  of  the  pre- 

endaries,  if  the  Court  be  kept  near  the  Cathedral  Church,  or  the  Archdeacon  if  he 

lav  lie  had  conveniently,  and  two  others  at  the  least,  grave  Ministers  and  Preachers. 

i  he  called  by  the  Bishop,  when  the  Court  is  kept  in  other  places." 
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moted  in  virtue  of  Letters  of  Request  from  the  Lord  Bishop  of  London.  The  Appel- 
lant conducted  his  case  in  person,  and  contended  on  several  grounds  that  the  decree 
ought  to  be  reversed  generally,  or.  at  all  events,  that  the  sentence  should  be  reduced 
to  one  of  less  severity. 

For  the  better  understanding  of  these  grounds,  and  the  principle  on  which  their 
Lordships'  recommendation  to  Her  Majesty  will  proceed,  it  may  be  convenic: 
state,  in  the  first  instance,  what  they  consider  to  be  the  facts  established  by  the 
evidence  adduced  in  the  Court  below. 

It  appears,  then,  that  in  October.   1858,  Mr.  Bonwell.  a  beneficed  clergyma. 
many  years'  standing',  and  being  a  married  man  with  a  family,  was  at  Margate 
alone,  and  there  met  at  the  hoi>  Mr.  Robinson.  Miss,  Elizabeth  Yorath.  who 

was  on  a  visit  at  the  house  of  a  Major  Watts,  a  gentleman  resident  at  that  place 
The  introduction  which  he  thus  obtained  led  to  his  calling  on  her  at  Major  V 

The  acquaintance  soon  ripened  to  an  intimacy:  he  paid  [404]  her  par- 
ticular attentions,  which  were  favourably  received :  he  soon  conducted  h: 
towards  her  as  an  accepted  lover,  and  it  was  understood  in  the  family  in  which  she 
_  nd  among  their  acquaintance,  that  they  had  become  engaged  to  each 
other.  It  does  not  appear  precisely  at  what  time  he  returned  to  London. 
Yorath  left  M  _  te  on  or  about  the  1st  of  December  in  that  ye:::  -  stayed  some 
little  time  in  London  :  attended  services  in  the  Appellant's  Church,  and  on  one 
occasion  during  that  month  was  admitted  into  the  vestry  by  his  order  :  and  did  not 
return  to  Newport,  where  she  and  her  mother  resided,  until  the  latter  end  of  the 
month. 

Not  long  after  her  return,  on  the  22nd  of  January.  1859,  Mr.  Bonwell  came  to 
visit  to  her :  he  announced  himself  to  her  mother,  a 
blind  lady,  and  to  her  brother,  a  surgeon,  as  Mi"  Yorath's  accepted  suitor:  he 
was  introduced  as  such  to  the  friends  of  the  family,  and  it  was  understood  that  the 
marriage  was  to  take  place  in  June  or  July.  1859.  During  this  visit,  and  in  several 
which  followed  in  the  sprii  _  3a  '.  the  manner  of  Mr.  Bonwell  a:  >rath 

to  eaeh  other  was  that  of  engaged  lovers :  the  family  had  entire  confidence  in  his 
honour  and  morality,  and  without  restraint  he  an  rath  were  allowed 

up  alone,  and  they  frequentlv  did  so  to  a  late  hour  after  the  family  had  retired 
to  rest. 

She  left  her  home  some  months  after,  in  consequence  of  pregnancy,  which  had 
liecome  apparent.     She  went  on  the  Sth  of  June  t>    M      _     e,  to  the  house  of  Major 
-  s.  but.  as  might  have  been  expected  left  it  on  the  9th.  her  state  of  pregnancy 
being  observed,  and  she  not  denying  it. 

[405]  In  that  month  of  June,  she  came  to  the  house  of  a  Mrs.  Glenney.  in  Ball's- 
pond  Road,  under  the  name  of  Mrs.  Harvey,  and  took  lodgings  there  :  on  Wing  asked 
for  a  reference  she  gave  Mr.  BonweU's  printed  card  and  address.     When  sh- 

s     -    :i  he  canie  with  her.  and  appeared  on  terms  of  intimacy,  assisi 
her  first  arrangements-     There  she  remained  for  some  weeks,  and  left  on  th- 

ily :  durin?  this  period  she  was  seen  by  her  landlady  occasionally  walking 
with  him:  she  did  not  always  sleep  at  home,  and  once  was  away  for  nearly  . 
night,  and  during  this  absence  Mr.  Bonwell.  on  one  -     "  a  man  ^^^H 

Beilby  to  inquire  for  her  letters,  as  for  the  let!  Mrs.  Harvey.     This  ma 

-  return  to  Mr.  BonweU's  house,  found  him  and  Miss  Y  rath  there,  and  he 
duced  her  to  him  as  his  cousin.  Mrs.  Harvey:  Mrs.  Yorath.  her  mother,  w. 
there  at  the  same  time. 

-  :ne.  however.  Mrs.  Bonwell.  who  kept  a  school  or  coll-  . 
was  absent :  she  returned  on  the  22nd  of  July,  unexpectedly,  «;- 
f  her  pupils.     Miss  Yorath  had  gone  not  long  before,  leavine  i  • 

take  a  parasol  behind.     The  Appellant  was  not  at  home  w! 

and  before  his  return  she  had  discovered  that  a  lady  had  been  stayir_'  there  : 

-  -ice :  she  taxed  him  with  it  on  his  return,  and  he  stated  that  s),e  was 
Harvey,  a  cousin  from  Australia,  but  this  explanation  was  not  believed  :  there  was 
a  quarrel,  and  he  left  the  li      -     '      'he  night. 

S  'he  Chur  '    St.   Philip   is  a  school-house,  with  school-rooms, 

kitchen,  bed-room,   and   [406]   parlour.     Th  -  ad  not   been  occupied  from 

Decemb.  -       nd  were  under  the  control  of  Mr.  Bonwell.  who  had  beet: 
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there  in  the  day-time,  and  occasionally  slept  there.     I  In  some  occasions  Miss  Yorath 

was  in  this  house,  and  once,  in  the  nth  of  July,  1859,  she  bad  lei  berself  into  it 

between  ten  and  eleven  at  night  by  a  key.     In  this  bedro n  the  llili  of  August, 

1859,  she  was  delivered  of  a  male  child.  Mr.  Bonwell  sent  for  the  nurse  and  for 
medical  man.  For  the  twelve  days  thai  she  remained  there,  be  was  in  daily 
dance  in  the  bed-room  on  the  mother  and  child  ;  at  the  end  of  those  days  they 
were  removed  to  the  Sussex  Hotel,  in  Southwark.  Mr.  Bonwell  took  the  apart- 
ment, described  the  lady  as  being  his  sister,  and  paid  the  bill  for  their  stay  there. 
After  a  feu  days  the  child  died,  and  Mr.  Bonwell  employed  the  undertaker  and 
paid  his  charges  for  the  funeral. 

In  this  summary  their   Lordships  purposely  omit   some  circumstances,  not   un- 
important, connected  with  the  stay  at   the  Appellant's  dwelling-house,  because  in 
rd  to  them  there  is  some  conflict  in  the  evidence;  they  do  not  desire  to  express 
dissent   from  the  view  which  the  Court   below  took  of  this  evidence,  hut  they 
prefer  not  to  rely  upon  it. 

From  circumstances  attending  the  funeral  of  the  child,  which,  however,  do  not 
reflect  on  the  Appellant,  a  Coroner's  Inquest  was  held,  and  this  led  to  a  Commission, 
issued  by  the  Respondent  under  the  Church  Discipline  Act.  The  report  of  the  Com 
missioners  found  that  there  was  room  for  further  proceedings  against  Mr.  Bonwell 
for  having  admitted  or  caused  to  lie  received  in  July  or  August,  1859,  into  an  upper 

[407]  i" u.  fitted  up  as  a  temporary  sleeping  apartment,  in  the  scl 1-bouse  of  the 

parish  or  district  of  St.  Philip's.  Stepney,  and  therein  harboured  a  certain  unmarried 
female  named  Elizabeth  Yorath,  then  far  advanced  in  pregnancy,  in  which  room 
■  ii  or  about  the  11th  of  August,  1859,  the  said  Elizabeth  Yorath  was  delivered  of  an 
illegitimate  child,  and  for  having  thereby  caused  great  scandal  to  the  Church:  and 
also  in  respect  of  his  conduct  in  relation  to  the  said  Elizabeth  Yorath  at  the  time 
of.  and  subsequent  to,  the  delivery  of  the  said  illegitimate  child,  and  in  relation  to 
its  burial,  and  also  in  respect  of  his  being  the  father  of  the  said  child;  but  the 
Commissioners  found  that  there  was  no  just  ground  for  instituting  further  proceed- 
ings against  him  for  having  had  adulterous  intercourse  with  her  actually  within 
the  Diocese  of  London,  on  the  ground  that  the  evidence  adduced  could  not,  in  their 
opinion,  warrant  his  conviction  of  that  offence. 

Upon  this  finding,  the  Letters  of  Request  were  issued,  and  Articles  filed.  The 
former  prayed  that  a  citation  might  issue  to  the  Appellant  to  answer  to  Articles 
for  the  matters  which  had  been  found  by  the  report  as  fit  to  be  further  inquired 
into,  but  were  silent  as  to  the  matter  respecting  which  it  had  stated  that  there 
was  no  ground  for  any  further  proceedings.  The  13th  and  11th  of  the  latter 
charged  the  Appellant  with  the  commission  of  adultery  with  Elizabeth  1  orath  on  a 
Tuesday  and  on,  a  Wednesday  night  in  the  month  of  July,  1859,  in  his  own  dwelling- 
e.  The  Articles,  after  objection,  were  admitted  by  the  Dean  of  the  Arcbes,  with 
some  slight  verbal  alterations,  which  did  not  affect  the  13th  and  14th.  Many  wit- 
[408]-nesses  were  examined  viva  rare,  and  cross-examined  by  the  Appellant  in 
person,  and.  after  time  taken,  the  judgment  now   appealed  against  wa-  pronounced. 

Their  Lordships  have  now  heard  the  Appellant  in  person,  both  on  the  effect  of 
the  evidence,  the  admissibility  of  certain  parts  of  it,  and  also  of  some  of  the  Articles. 
On  the  two  latter  points  they  will  presently  express  their  opinion,  but  on  the  first 
they  state  at  once  their  entire  concurrence  in  the  conclusion  at  which  the  Court 
below  has  arrived.     They  have  listened  with  patience  to  everything  addressed  to 
on  this  subject  by  the  Appellant,  who  has  exhibited  great  industry  and  clever- 
:   in   these   respects,  and   in   entire   freedom   from   embarrassment,  his  defence 
has  suffered  nothing  by  not  having  been  entrusted  to  a  professional  Advocate;   and 
their  Lordships  have  thought   it  better  to  permit  many  things  to  be  said  and  pro- 
duced,  which   in   strictness   was   perhaps  inadmissible:   the  Queen's  Advocate,   foi 
the  Respondent,  not  insisting  on  their  exclusion:  their  Lordships  mention  tin 
eumstance  that   it  may  not   be  drawn   into  a  precedent.     But.  after  all  they  have 
1.  they  have  no  doubt  whatever  that  the  Appellant,  long  past  the  heyday  of 
life,  a  Clergyman,  a  husband,  and  a  father,  and  specially  bound  by  the  strot 

to  a  life  of  purity,  has  been  guilty  of  seduction  and  adultery:  and  that  in 
the  pursuit  of  his  wicked  design  he  has  deliberately  and  persistently  represented 
himself  to  be  a  single  man.  has  professed  to  be  the  honourable  suitor  of  a  single 
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woman,  so  depriving  her  of  the  protection,  even  against  her  own  passions,  which 
the  ordinary  care  of  a  mother  and  brother  would  have  thrown  around  her.  has 
polluted  her  by  his  embraces  even  under  the  maternal  roof;  [409]  that  in  the  i 
of  his  guilty  intercourse  with  her  he  has  with  many  artifices  admitted  her  to  his. 
house,  and  given  her  access  to  the  vestry  of  his  Church  and  the  school-house 
adjoining  it.  and  finally  made  the  latter  her  place  of  refuge  when  the  fruit  of  their 
guilty  connection  was  to  Bee  the  light  :  by  this  whole  series  of  acts,  so  soon  as  they 

me  known,  unavoidably  creating  the  most  just  and  greatest  scandal  and  ofl 
to  his  parishioners  and  the  whole  Church. 

Their  Lordships  will  at  present  express  no  opinion  as  to  the  character  of  such 
conduct  in  such  a  man,  under  such  circumstances,  or  the  consequences  which  ought 
to  result  in  the  measuring  out  a  discretionary  punishment :  they  say  only  that,  in 
their  opinion,  the  learned  Judge  in  the  Court  below  could  have  come  to  no  other 
conclusion  but  that  the  Appellant  was  guilty,  to  this  extent  at  least. 

But  it  is  necessary  to  consider  the  various  objections  in  point  of  law  which  the 
Appellant  has  relied  on  in  the  course  of  his  argument.     He  has  complained,  first, 
of  the  omission  which  we  have  noticed  in  the  Letters  of  Request  :  this  complaint 
appears  to  their  Lordships  to  be  without  the  least  foundation.     It  is  the  office  of  the 
Letters  to  present   to  the  Court  of  Arches  the  subject  of  the  future  proceed     s 
that  which  is  to  form  the  matter  of  charge  to  be  inquired  into.     To  state  matters 
over  which  the  Judse  is  to  exercise  no.  jurisdiction  would  be  simply  irrelevant,  and 
no  hardship  can  ever   result  to  a  Defendant  from  the  omission  of  such  ma- 
for  if  it  be  material  for  his  defence  that  the  Judge  should  be  informed  that  on 
certain  other  matters,  not  in  charge,  but  more  or  less  connected  with  those  which 
are.  the  Commis-[410]-si"i.ers  have  found  that  no  sufficient  prima  foot  evidence 
was  offered  to  them,  it  must  always  l^e  in  his  power  to  bring  that  to  his  knowl-    _ 
and  in  the  present  case  the  Appellant  cannot  complain,  because  the  learned  Ju    s 
in  the  exercise  of  his  discretion,  has  proceeded  as  if  a  copy  of  the  report  itself  had 
been  regularly  brought  before  him. 

There  is  as  little  foundation  for  the  objection,  which  is  next  in  order,  that  the 
Articles  exhibited  in  the  Court  below  go  bevond  the  finding  in  the  report  of  the 
Commissioners,  and  espeeiallv  in  charging  two  acts  of  adultery  to  have  been  com- 
mitted  in  the  Diocese  of  London.     It   is  unnecessary  for  their  Lordships  to  pro- 
nounce any  opinion  whether,  in  proceedings  under  the  Church  Discipline  Act.  the 
Court  of  Arches  may  entertain  and  adjudicate  upon  charges  not  reported  by  i 
missioners  as  tit  to  be  inquired  into,  for  the  point  really  does  not  arise  in  thi> 
The  authorities  cited  before  their  Lordships,  and  in  the  Court  below,  do  not  aj 
to  be  entirely  in  unison,  and  many  arguments  of  weight  mav  be  urged  on  either 
side.     If  ever  a  case  should  come  before  their  Lordships,  the  facts  of  which  make  a 
decision  i  -      ..  it  will  be  their  Lordships'  duty  to  lay  down  the  rule:  the  facts 

will  then  -     ted  more  precisely,  and  they  will  have  the  advantage  of  hearing 

the  points  argued  at  the  Bar  more  fully  than  has  now  been  d 

But  assuming  the  contention  of  the  Appellant  to  lie  well  founded,  more  thai. 
er  now  occurs:    First,  the  insertion  of  an  objectionable  item  of  charge  will  not 
vitiate  others  well  laid,  nor  can  it  form  any  valid  ground  of  objection  to  the 
ment  [411]  where  the  Judge  has  confined  himself  to  the  charges  which  are  well  laid. 
Xow.  in  this  case  the  learned  Jud;_Te  in  the  Court  below,  who  was  evidently  quite  aware 
of  the  nature  and  weight  of  the  objection,  has  carefully  excluded  from  the  grounds 
of  his  decree  any  fact  of  adultery  in  London  or  elsewhere,  and  has  limited  hi 
to  the  charges  to  which  the  objection  does  not  apply.     A  second  answer  is.  that  the 
report  does  charge  the  Appellant  with  being  the  father  of  the  illegitimate  child  of 
whicl  rath  was  delivered  :   whatever,  therefore,  tended  to  establish  the  pater- 

nity was  fit  to  be  alleged  before  the  Judge,  and  to  be  inquired  into  by  him.     The 
dist:  perfectly  clear  between  what  is  matter  of  charge  and  what  is  evid 

to  prove  it  :   had  the  paternity  not  been  proved,  the  fact  of  adultery  alone,  ho* 

rily  proved,  could  not   havi  ade  the  ground  of  a  decree  against 

the  Appellant,  assuming  his  objection  to  be  valid  ;  still  it  was.  like  any  of  the 
facts,  lawfully  to  be  usi  idence  in  order  to  prove  the  pateruitv,  which 

charged,  and  might  therefore  well  be  alleged  by  the  Articles. 

A;J  this  n  piallv  disposes  of  the  Appellant's  next  objection,  that  facts 
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allowed  to  be  given  in  evidence  which  did  not  occur  within  the  Diocese  of 
London.  Assuming  the  jurisdiction  to  be  purely  local,  it  cannot  be  more  bo  than 
that  tif  a  Grand  Jury  sworn  to  inquire  of  ofl  unitted  within  the  body  of 

their  County,  or  of  a  Judge  of  Assize  trying  their  presentments:    the  one  cannot 

find,  nor  the  other  try  (except  under  special  Statutes  in  particular  cases)  offi 
committed  elsewhere:   but  a  crime  committed  elsewhere,  even  out  of  England,  may. 
•her  [412]  fact,  he  a  link  in  the  chain  of  evidence  to  establish  the  specifi c 
crime  committed  within  the  County,  and.  if  so,  must,  of  course,  be  inquired  into, 
but  only  as  evidence.      So  here,  all  that  occurred  at  Margate  and  at   Newporl 

material  to  establish  the  charges  laid  in  the  Diocese  of  London,  and  to  give  the 

true  character   to  certain  of  the  Appellant's   acts   in   London,   which   without   them 

miLrht  have  admitted  of  an  explanation,  false  indeed,  but  apparently  consistent  with 

nocence. 

The  Appellant's  uexl  objection  is  that  the  Dean  of  the  Arches  has  no  power  to 

•  mice  the  sentence  of  deprivation,  but  that  it  can  only  be  pronounced  by  some 
superior  authority;  whether  in  this  case  the  Bishop  of  London,  or  the  Archbishop, 
he  was  not  prepared  to  say.  His  reliance  was  on  the  122nd  Canon,  and  a  doubt 
expressed  by  Sir  John  Xicholl  in  the  case  of  Sounder  v.  Davits  (1  Add.  291).  The 
Canon,  however,  when  examined,  appears  clearly  to  lie  applicable  only  to  Bishops 
aud  to  Diocesan  jurisdictions.  The  doubt  of  so  eminent  a  Judge  as  Sir  John  Xicholl 
must  always  be  entitled  to  respect,  but  is  of  the  less  importance  when  it  is  known 
that,  at  least  in  one  case,  he  himself  afterwards  pronounced  the  sentence,  and  that 
a  case.  Buryoyne  v.  Free  (2  Ha^_r.  Ecc  1!  •  156),  which  was  much  contested  and 
much  considered,  and  in  which  his  decree  was  appealed  to  the  Delegates  and  affirmed, 
and  which  was  also  in  the  Court  of  Queen's  Bench,  and  in  th<  House  of  Lords  on  a 
question  of  prohibition  :  where  the  objection  would  have  been  fatal  and  was  not 
taken.     In  a  much-considered  case,  that  of  Kitson  v.  Loftus  i4  Notes  of  Cases.  350), 

^mediate  successor.  Sir  Herbert  [413]  Jenner  Fust,  pronounced  the  sentence  of 
deprivation,  which  will  be  found  at  length  in  Coote's  "  Ecclesiastical  Practice.''  p. 
24:'.  It  purports  to  proceed  entirely  on  the  independent  authority  of  the  Dean  of 
the  Arches.  Indeed,  the  practice  of  the  Court  of  Arches  as  to  this  may  now  be  con- 
sidered as  settled:  and  it  is  obvious  that  though  abundant  reason  may  be  e 
why  the  rule  of  the  Canon  should  be  prescribed  as  to  a  Diocesan  Court,  in  order  that 
the  same  authority  which  conferred  the  cure  of  souls  should  alone  be  called  upon  to 
revoke  it.  there  would  be  great  difficulty  in  applying  that  rule  to  the  Court  of 
Arches,  in  which  the  Bishop  has  no  jurisdiction.     The  Appellant  has  shown  the 

•  st  industry  in  the  search  for  authorities,  and  yet  no  instance  was  adduced  by 
him  in  which  either  the  Bishop  or  the  Archbishop  had  ever  pronounced  the  sentence 
in  person  in  the  Court  of  Arches.  Oughton  describes  the  position  and  power  of 
the  Dean  of  the  Arches  in  these  very  large  terms  : — "  Porro,  Offi  s  Archiepis- 
ropi    Principalis    cum    ipso    Archiepiseopo,    quoad   jurisdici  vparatwr : 

■a-  eituii.  eandem  <•--    /  to,  et  idem  auditorium   Offi  t,  et  Episcopi: 

St     a    foro   Judicial).    Parent    essi    Officialem    Arckiepiscopi,    ipsi   Archiepiseopo. 

■iiic  Officials  Principalis  habet   ideh  'orium,   i-mii   ipso  Arc/    ■ 

■  .jii'ir  competunt  Archiepiseopo,  jure  Legati,  quam  in  his  quae  competunt, 
lure  Metropolitico."  (Ord.  Judiciorum,  Proleg.  xi.)  In  a  Court  of  appeal  the 
authority  of  the  decision  appealed  against,  of  course,  cannot  be  invoked  :  but  on  a 
question  of  the  practice  of  the  Court  it  is  impossible  to  hold  for  nothing  the  authority 

e  long-experienced  Judge  who  now  presides  in  the  Court  of  Arches. 
Their  Lordships  may  seem  to  have  dwelt   at  un-[414]-necessarv  length  on   this 
point,  but  the  distinction  between  the  Chancellors  and  Official  Principals  of  Bishops, 
and  the  Dean  of  the  Arches,  having  been  not  always  attended  to.  thev  have  thought 
it  ri^'ht.  once  for  all.  to  put  an  end  to  the  doubt. 

Lastly,  the  Appellant  contended  that  the  Sentence  of  deprivation  was  invalid 
as  without  precedent  :  or  if  not  formally  invalid,  yet  was  inequitable  on  the  ground 
of  extreme  severity,  and  such  as  their  Lordships  should  exercise  their  discretion 
upon,  and  mitigate  to  suspension.  The  first  branch  of  this  objection  is  founded 
on  the  Appellant's  misconception  of  the  nature  of  the  offence  for  which  the  decree 
has  been  pronounced:  he  spoke  of  a  single  act  of  incontinence,  and  compared  his 
so  understood,  with  others  where  the  Defendants  had  been  u'uiltv  of  a  sei 
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acts,  or  where  other  vices,  such  as  drunkenness,  gambling,  or  swearing,  had  become 
habitual.  Iu  some  of  these  the  present  sentence,  in  others  a  Lighter  had  been  pro- 
nounced. But  the  Appellant  is  not  to  answer  for  a  single  act  :  his  Sentence  is 
founded  on  the  grave  public  scandal  to  the  Church,  the  necessary  consequence  of  his 
commission  of  the  very  gravest  Ecclesiastical  offences.  The  scandal  of  criminal  acts 
over  which  in  themselves  the  Ecclesiastical  Court  has  no  jurisdiction,  beeau*. 
nizable  only  in  the  Courts  of  Common  Law.  is  a  well-known  ground  of  deprivation: 
in  such  cases  the  guilt,  or  the  conviction  of  the  party  in  a  Temporal  Court,  is  matter 
of  proof  only,  but  the  punishment  is  visited  on  the  scandal,  and  it  is.  therefore, 
immaterial  whether  that  results  from  one  act  or  many,  if  it  be  grave,  and  a  I 
sary  consequence  of  the  act  upon  its  becoming  known. 

Tn  such  cases  the  Ecclesiastical  Judge  is  neces-[415]-sarily  entrusted  with  a  dis- 
cretion :  and.  passing  now  to  the  second  branch  of  this  objection,  their  Lordship* 
see  not  the  slightest  ground  for  interfering  with  the  exercise  of  it.  in  tin 
the  Court  below.  When  the  corpus  delicti  is  once  established,  all  the  circumstances 
attending  it  are  to  be  taken  into  account,  in  order  to  regulate  the  amount  of  punish- 
ment. Their  Lordships  have  abstained  hitherto  from  expressing  their  sense  of  the 
moral  enormitv  of  Mr.  Bonwell's  conduct,  and  they  might  have  abstained  still:  but 
the  application  he  makes,  the  character  which  he  gives  to  his  conduct,  the  bold  tone 
which  he  assumes  in  his  defence,  the  attacks  which  he  makes  on  others,  his  imputa- 
tions, utterly  without  foundation,  on  the  motives  and  conduct  of  his  Eight  Reverend 
prosecutor — above  all.  the  unutterable  baseness  with  which  he  seeks  to  throw  the 
blame  from  himself  on  the  unfortunate  woman  who.  whatever  may  have  been  her 
weakness,  is.  at  all  events,  the  more  pardonable  and  more  suffering  sharer  of  his 
guilt,  make  it  their  duty  to  express  their  opinion  ou  this  head  :  they  are  compelled 
to  say.  that  it  would  have  been  difficult  to  sustain  any  judgment  which  should  not 
have  made  it  morally  impossible  for  such  a  delinquent  to  return  to  those  parish 
to  whom  he  has  set  such  an  example,  to  whom  his  ministrations  would  be  an  offence 
and  scandal — even  his  presence,  shocking. 

Their  Lordships  are.  at  this  stage,  to  draw  the  inference  of  reasonable  minds 
from  the  evidence  before  them  :  it  satisfies  them  that  they  have  to  deal  with  a 
Sentence  pronounced  on  guilt  of  rare  occurrence.  They  have  been  shocked  to  hear 
the  Appellants  remarks  on  Miss  Yorath  :  remarks,  be  it  [416]  observed,  resting 
clusively  on  the  poor  foundation  of  his  own  statement — remarks  which,  even  if  true, 
should  never  have  proceeded  from  his  mouth.  But  if  they  were  true — if  Miss  Yorath 
were  a  too  willing  object  of  seduction,  if  she  had  even  offered  herself  to  his  einbi 
had  he  no  safeguard  against  such  a  temptation,  in  his  age.  in  his  married  state,  in 
his  children,  in  hi-  •  "iial  character,  in  the  vows  which  he  had  taken,  in  the 

ministrations  he  had  to  perform,  the  rites  to  celebrate !     But  this  is  only  to  -rive 
him  his  own  case.     The  real  facts  show  him  deliberately  and  systematicallv  av. 
himself  of  his  being  supposed  to  be  in  a  condition  to  offer  honourable  love,  a 
invading  the  security  of  respectable  families  :  deceiving  all  Miss  Yorath's  di 
relations  :  polluting  one  house  in  which  he  was  received  in  most  entire  confidence 
bv  the  commission  of  acts  of  adultery:  making  another,  over  which  he  had  control 
only  because  he  was  entrusted  with  the  spiritual  education  of  the  children  of  the 
District,  first  the  scene  of  clandestine  meetings,  and  then  the  place   in  which  his 
illegitimate  child  was  to  be  born.     Of  all  who  have  heard  his  case,  he  seems  the  only 
one  who  is  insensible  to  its  real  character:  he  has  spoken,  indeed,  of  repentai 
a  possibility  which  ought  to  leave  open  to  him  a  return  to  his  incumbency,  and  he 
has  ventured  to  cite  as  apposite  to  his  own  case  the  memories  of  holy  penitents  who 
became  tl  -:   and  most  useful  of  Saint*  :  but  he  has  come  here  in  no  spirit  of 

repentance,  apparently  solely  actuated  by  the  miserable  desire  for  restoration  to  the 
profits  of  his  Incumbency.  To  this,  which  would  involve  a  return  of  himself,  and  a 
renewal  of  his  ministrations  in  the  very  scene  of  his  [417]  guilt,  and  among  the 
parishioners  who  have  -        lalized  by  his  conduct,  their  Lordships  ca 

and  they  will  humbly  recommend  to  Her   Majesty  that   the  Sentence  b< 
firmed,  and  the  appeal  dismissed:   the  Appellant  having  been  admitted  to  appeal 
in   forma   pauperis,   the  confirmation  of   the  sentence  will   be.   therefore,   without 
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[Mews'  Dig.  lit.  ECCLESIASTICAL  LAW,  II.  Chubcb  of  England,  Hi  Discipline, 
o.  I'linishnii  ni :  XXVIII.  Practice  \m>  Procedure,  1.  Generally.  S.C.  7  Jur. 
(N.S.)  LOO]  ;  l  LT.  813;  3  W.R.  <^74.  See  Simpson  v.  Flamamk,  1867,  LR.  I 
P.C.  463;  I  Moo.  P.C.  (N.S.)  385;  Shepi»,rd  r.  liennett,  L870,  .".'.i  L.J.Ec.  59; 
Bishop  of  Norwich  v.  Peat  ?e,  1868,  LR.  2  Ad.  and  E.  281  :  55  and  56  Vict.,  o. 
32,  s.  6.] 


ON  APPEAL  FROM  THE  COURT  OF  QUEEN'S  BENCH  OF  LOWER  CANADA. 

The  BANK  of  MONTREAL.-    Appellants;  Dame  ELEONORE  JANE  SIMSON 
et  rir, — Respondents*  [July  3,  5,  1861]. 

The  general  principles  respecting  the  power  of  a  Tutor  under  the  old  French 
law  in  force  in  Lower  Canada,  to  alienate  by  sale,  or  otherwise,  the  property 
of  his  WTard  investigated  and  defined. 

First,  it  is  the  duty  of  the  Tutor  to  make  an  inventory  of  all  the  property  of  his 
Ward,  and  to  take  administrative  care  in  the  protection  and  management 
of  the  estate  [14  Moo.  P.C.  444]. 

Second,  a  Tutor  cannot,  without  the  sanction  of  a  Court  of  Justice,  sell  any 
portion  of  the  immoveable  property  of  his  Ward  [14  Moo.  P.C.  444]. 

Third,  nor  any  property  of  the  Ward  which  is  of  a  mixed  character  [14  Moo. 
P.C.  444]. 

Fourth.,  the  Tutor  cannot  alienate  moveable  property  belonging  to  his  Ward, 
except  (1)  that  portion  of  it  which  is  unproductive  of  revenue,  and  (2)  such 
portion  also  as  being  of  a  perishable  nature  will  either  cease  to  exist,  or, 
from  other  causes,  may  become  deteriorated  in  value  at  the  time  when  the 
Ward  shall  have  attained  majority  [14  Moo.  P.C.  444]. 

Fifth,  this  qualified  power  of  disposing  of  property  of  an  unproductive  character 
is  still  further  limited  by  a  restriction  from  disposing  of  articles  in  the 
nature  of  heir-looms,  to  which  an  hereditary  pretium  affectionis,  is  attached 
[14  Moo.  P.C.  444]. 

A  Tutor,  in  notoriously  insolvent  circumstances,  sold  shares  in  the  Bank  of 
Montreal,  the  property  of  his  Ward.  The  circumstances  of  the  pecuniary 
position  of  the  Tutor  were  known  to  the  authorities  of  the  Bank,  who  had 
notice  also  from  the  Sub-tutor  of  the  WTard  not  to  permit  any  transfer  of 
the  shares.  The  Bank,  however,  allowed  the  transfers,  at  the  instance  of 
the  Tutor,  and  paid  the  dividends  to  the  transferees.  In  an  action  brought 
against  the  Bank,  by  the  party  entitled  (the  Ward  who  had  attained  her 
majority)  to  recover  the  amount  of  the  dividends,  Held,  (affirming  the  judg- 
ment of  the  Court  of  Queen's  Bench  in  Lower  Canada) — 

First,  that  by  the  Ordonnamce  (/'Orleans,  (January,  1560.  Art.  102,)  the  Bank 
shares  did  not  fall  within  any  class  of  property  which  a  Tutor  had  power 
to  dispose  of  without  the  sanction  first  obtained  of  a  Court  of  Justice,  and 
that  the  sales  by  the  Tutor  were  absolutely  void  [14  Moo.  P.C.  447]. 

Secondly,  that,  as  the  sale  of  the  Bank  shares  was  absolutely  void  from  the  time 
of  the  sale,  it  was  not  necessary  to  make  the  transferees  of  the  shares  parties 
to  the  action  [14  Moo.  P.C.  448,  449]. 

The  question  raised  by  this  appeal  related  to  the  power  of  a  Tutor  to  alienate 
shares  of  the  capital  stock  of  the  Bank  of  Montreal,  in  Lower  Canada,  a  Company 
incorporated  by  the  Provincial  Statute.  [418]  4th  and  5th  Vict.,  ch.  98  (a),  belonging 

*  Present :  The  Right  Hon.  Lord  Kingsdown,  the  Right  Hon.  Sir  Edward  Ryan. 
and  the  Master  of  the  Rolls  (The  Right  Hon.  Sir  John  Romilly). 

(a)  Section  20th  enacts  "  That  the  shares  of  the  capital  stock  of  the  said  Cor- 
poration shall  be  held  and  adjudged  to  be  personal  estate,  and  be  transmissible 
accordingly,  and  shall  be  assignable  and  transferable  at  the  Bank  according  to  the 
form  annexed  to  the  Act,  but  no  assignment  or  transfer  shall  be  valid  and  effectual 
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to  his  Ward,  without  1.        ssent  oi  set?  de  familh,  or  the  sanction  of  a  Court 

of  Ju-- 

The  facts  of  the  case  were  as  follows:  — 

John  Sinison.  of  Montreal,  died  intestate  in  the  year  18o5.  possessed  of  thirty 
the  Bank  of  Montreal,  each  share  of  the  nominal  value  of  £50,  cur; 
The  Respondent.  Eleonore  Jane  Sinison,  was  a  posthumous  child  of  the  intestate ; 
and.  as  she  was  the  only  child,  was  entitled  to  all  the  property  which  he  left,  in- 
cluding the  Bank  sha:    - 

In  1843,  Margaret  Eleonore,  the  widow  of  John  Sinison.  and  mother  of  Eleonore 
Jane  Simsou.  married  [419]  Charles  Michel  De  Lisle:  and,  on  the  27th  of  October, 
1843.  De  Lisle  and  his  wife  were  appointed  conjointly.  Tutor  and  Tutrix  of  the 
Respondent.  The  Respondent's  mother  died  .  N  vember.  1^44  :  and.  on  the  6tL  of 
December  following.  Robert  Simson.  the  Respondent's  uncle,  was  appointed  her  Sub- 
tutor.    On  the  27th  of  Mar.  1846.  De  Lisle  was  appointed  Tutor  of  the  Respond 

De  Lisle,  being  notoriously  in  embarrassed  circumstances,  the  Respondent's 
Sub-tutor,  on  the  29th  of  September.  1846.  caused  a  formal  notification  to  be  ° 
to  the  Bank,  that  De  Li-le  had  no  power  or  authority  to  sell  or  dispose  of  a:. 
the  Bank  shares  belonging  to  the  Respondent,  and  enjoined  the  Bank  authorities  not 
to  allow  the  transfer  or  withdrawal  of  any  part  of  the  shares,  or  to  permit  any  act 
by  De  Lisle,  or  any  other  person,  by  which  the  Ward's  interests  in  them  might  be 
prejudiced. 

the  4th  of  December.  1848,  De  Lisle  sold  six  of  the  shares.     This  sale,  not- 
withstanding the  notice  by  the  Sub-tutor,  was  acknowledged  and  acted  on  by  the 
Bank.    In  January.  1*45'.  he  sold  two  more,  and  in  June.  1849.  the  remain::  s 
two  of  the  Bank  shares.     The  Bank  duly  registered  the  transfers  of  the  shares  com- 
prised in  the-     - 

In   1855.  the  Respondent.  Simson.  married  the  co-Respondent,  Turner.     By  the 
marriage  contract  it  was  stipulated  that  there  should  be  no  community  of  pre 
between  them. 

In   the  month   of   September,    1857.   the   Respond-  _-   then  of   age.  and 

described  in  the  declaration  as  sole  and  separate  from  her  husband  as  to  proper' 
virtue  of  the  marriage  contract,  and  her  husband,  the  lent.  T  irner,  whe 

was  made  a  party  to  the  [420]  suit  for  the  purpose  of  authorizing  his  wife  t 
brought  an  action  in  the  Superior  Court  for  Lower  Canada,  against  the  Ba: 

real,  to  recover  the  amount  of  the  dividends  on  the  thirty  shares.     The  declara- 
tion, after  setting  forth  the  title  of  the  Respondent.  Simson.  stated,  that  the  Bank 
had  paid  dividends  to  its  shareholders  at  the  rate  of  6  per  cent,  per  annum  fro: 
7th  of  March.  1855.  to  the  7th  of  M  51  J  at  8  per  cent,  from  the  7th  of 

March.  ^56.  to  the  7th  of  March.  1857:  which  dividends,  on  the  thirty  shai 

-ion.  amounted  to  £2040,  and  by  the  declaration  they  claimed  that  sum  from 
the  Bank. 

lis    declaration    the   Bank    pleaded,    tirst    a    peremptory    <.  and, 

fait,       rg      eral  traverse.     By  the  peremptory 
ception  the  Bank  alleged,  in  substance,  that  the  several  trai.-:     -     :  -hares  made  by 
De  Lisle,  were  valid  and  effectual,  and  had  divested  the  Respond 
interest  in  them  :  and  that,  inasmuch  as  the  dividends  which  had  accrued  di 

the  thirty  shares      -    from    time    to    time,    remained    untransferred,   had 
been  account*- .  the  Tutor  or  Tu!<>r>  for  the  time  being  of  tl  -         !eut, 

Simeon,  she  was  ;itled  to  claim  anything  further  from  the  Bank  in  res 

of  them.    To  this  peremptory  exception,  the  Respondents  put  in  two  special  an- 
by  each  of  which  they  insisted,  that  the  alleged  tri     sfers  of  the 
were  fraudulent,  illegal,  null,  and  void,  and  ought  to  he  so  declared  by  the  Court 
That  the  k   was  a  sure  and   profitable   investment  :  that    it   could  in 

.lered  as  a  claim  or  moveable  (crtance  011  tneublt),  which  a  Tutor  was  required 
ithorized  by  law  to  collect,  sell,  or  [421]  realize,  in  order  to  invest  th< 

be  made  and  registered  in  a  :s  to  1  e  kept  h\  the  Directors 

that   pur;  until  the  -  -      -       akiug  thi     -  -    all 

discharge  all  debts  actually  by  him,  her,  C01      ration  which  may 

d  in  amount  the  remaii      _  anyl  belo  -  ich  person  01 
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thereof  for  the  benefit  of  the  Ward  ;  that  the  righl  to  the  stock  was  Dot  a  creanee,  or 
moveable,  but  was  an  investment  in  the  nature  of  a  renti  constitute,  or  consolidated 
fund,  the  sale  or  dispose1  of  which  was  beyond  the  authority  of  a  Tutor,  and  that 
the  nature  and  circumstances  of  the  property  transferred,  the  Tutor  had  no 
authority,  right,  or  capacity  to  alienate  it.  and  could  not  effectually  do  so  without 
an  authorization  from  a  Judge* of  the  Court  of  Queen's  Bench,  or  of  the  Circuit  Con. 
and  the  consent  of  the  infant's  relatives  and  friends.      By  the  second  special  at.- 

ts  further  alleged,  that  De  Lisle  was.  and  had  been  for  a  long  time 
before  the  date  of  the  transfers,  in  at.  open  state  of  insolvency,  to  the  kriov 
the  authorities  of  the  Bank,  which  circumstance  ought  to  have  prevented  the  Bank 

from  registering  any  transfer  of  his  Ward's  shares  mad. his  side  authority,  and 

without  security  for  the  due  investment  of  the  proceeds-,  and  that  they  had  in  fact 

formally  waned  not  to  do  so,  by  a  notarial  notice  by  the  infanl  -  Sub-tutor. 

r  also  set   forth  that  an  action  had  been  brought  against   De  Lisle,  after 

ipiration  of  his  tutorship,  by  the  Respondent,  Simson,  to  have  the  account  of 

the    tutorship    taken,    which    action    resulted    in    a    judgment    against    him    for 

£6687   8s,   8d.  currency,  besides  interest  :  which  judgment   remained  unsatisfied  by 

of  De  Lisle's  total  insolvency. 

0  the  issues  thus  joined,  evidence  was  given  by  Loth  parties.  On  the  parr  of 
the  Respondents,  it  was  proved  that,  during  the  year  1S46.  and  the  three  succeeding 
s,  De  Lisle  was  notoriously  insolvent  :  and  that  at  various  times  during  those 
years,  promissory  notes  of  De  Lisle,  held  by  the  Bank,  were  formally  [422]  protested 
for  nonpayment.  This  evidence  the  Bank  met  by  evidence  that  the  notes  so  protested 
were  not  their  own  property,  but  had  been  sent  into  the  Bank  for  collection,  on 
account  of  the  holders  or  owners  thereof. 

The  case  was  fully  argued  before  the  Superior  Court  of  Montreal,  and,  on  the 
ber,  I  ?59,  the  presiding  Judge,  the  Hon.  Assistant-Justice  Berthelot. 
pronounced  judgment,  condemning  the  Bank  to  pay  the  Respondents  the  sum  of 
£85*2,  the  amount  of  the  dividends  payable  upon  the  shares  since  the  dates  of  the 
sales  by  De  Lisle,  until  the  1st  of  June,  1S57.  The  judgment  of  the  Court  proceeded 
on  the  grounds;  first,  that  the  power  over  the  goods  of  a  Minor  extended  only  to 
administration,  and  that  a  Tutor  could  not  sell,  dispose  of.  or  otherwise  alienate 
'■  les  immeublt  fictifs,  on  reputes  tels,  on  c/ioxex  precieuses,"  belonging  to  a 

Minor,  without  special  authority;  secondly,  that  the  Bank  shares  sold  by  De  Lisle 
were  "  reputes  immeubles  fictifs,  on  ehoxes  precieuses,"  and  that  the  sale  of  them  was 
without  valid  authority  :  and  thirdly,  that  the  transfer  of  the  shares  by  De  Lisle 
was  a  nullity,  and  the  Bank  liable  to  the  Respondents  for  all  subsequent  dividends. 

Against  this  judgment  the  Bank  of  Montreal  appealed  to  the  Court  of  Queen's 
Bench  for  Lower  Canada. 

The  case  of  the  Bank,  the  Appellants,  before  that  Court  was.  that  the  thirty 
shares  in  question  were,  as  part  of  the  personal  estate  of  the  Respondent,  Simson. 
during  her  minority,  wholly  in  the  keeping  and  under  the  control  of  her  Tutor,  for 
the  time  being,  and  not  under  the  keeping  or  control  of  the  Appellants,  who.  having 
no  right  or  authority  [423]  to  inquire  into  and  judge  of  the  necessity  of  a  sale  and 
transfer  of  the  shares,  could  not  legally  refuse  to  allow  the  Tutor  to  transfer  them 
to  third  parties  ;  and  that  if  there  were  any  question  respecting  the  Tutor's  right  to 
make  such  transfers  as  he  had  made,  it  could  only  be  either  between  him  and  his 
quondam  Ward,  the  Respondent.  Simson,  or  between  her  and  the  transferees  or 
purchasers  of  the  shares:  and  further  that,  according  to  the  Respondent's  own 
allegation  in  the  second  special  answer,  an  action  had  been  instituted  in  the  Superior 
Court  at  Montreal  against  De  Lisle,  the  Respondent,  Simson's,  quondam  Tutor,  en 
reddition  </'  compte  of  his  management  of  her  property,  and,  on  his  rendering 
such  account,  she  accepted  it,  and  had  obtained  judgment  against  him  for  the 
reliquat,  or  balance  thereof.  That,  in  the  absence  of  proof  to  the  contrary,  it  must 
lie  presumed  that  De  Lisle,  in  that  action,  duly  accounted  to  the  Respondent,  Simson. 
for  the  proceeds  of  the  sales  of  the  thirty  shares,  and  that  her  judgment  against 
him  covered  the  amount  of  such  proceeds. 

The  case  of  the  Respondents  stated  in  detail  the  legal  grounds  insisted  on  by 
them,  and  they  relied  in  support  of  the  judgment  appealed  from,  on  the  four  follow- 
ing propositions: — First,  that  the  Tutor,  by  virtue  of  the  functions  which  the  law 
reposed   in   him   had  no  power  or  authority  to  sell   Bank  shares  belonging  to  his 
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Ward  :  second,  that  to  enable  a  Tutor  to  alienate  property  of  his  Ward's  which  is 
invested  and  productive  of  interest,  he  must  previously  obtain  the  consent  of  the 
parents,  and  the  authorization  of  a  Judge,  founded  either  on  the  necessity  of  such 
alienation  or  upon  the  fact  of  its  being  for  the  infant's  interest  ;  third,  that  the 
Bank's  knowledge  of  the  Tutor's  insolvency,  and  the  formal  prohibition  to  permit 
or  [424]  recognize  such  transfers  which  was  given  to  the  Bank  by  the  Sub-tutor, 
made  the  Appellants  responsible  to  the  Respondents,  and  gave  the  latter  a  right  to 
demand  the  dividends  and  profits  as  if  no  such  transfers  had  been  made  ;  and,  lastly 
that  the  transfers  of  the  Bank  shares  made  under  such  circumstances  were  absolutely 
null  and  void. 

The  appeal  was  argued  before  Sir  L.  H.  La  Fontaine,  Chief  Justice  :  Mr.  Justice 
Aylwin  and  Mr.  Justice  Duval,  two  of  the  Puisne  Judges  of  that  Court  :  Mr.  Justice 
Mondelet,  Assistant  :  and  Mr.  Justice  Badgeley.  one  of  the  Judges  of  the  Superior 
Court  of  Lower  Canada,  sitting  for  Mr.  Justice  Meredith  (who  was  absent  from  the 
Province) :  and  on  the  31st  of  May.  1860,  the  Judges  who  heard  the  appeal,  delivered 
their  judgments  seriatim,  which,  with  the  exception  of  that  of  Mr.  Justice  Aylwin, 
who  dissented  from  the  majority  of  the  Court,  were  in  favour  of  the  Respondents, 
and,  by  the  final  judgment  of  the  Court,  the  appeal  was  dismissed,  with  costs. 

Against  this  judgment  the  Bank  of  Montreal  appealed. 

Mr.  R.  Palmer.  Q.C..  and  Mr.  Charles  E.  Pollock,  for  the  Appellants. — As  the 
Bank  shares  were  personal  estate  and  not  "  immeubles  fictifs,"  the  sales  of  such 
shares  by  the  Tutor  were  valid  according  to  the  law  prevailing  in  Lower  Canada, 
and  binding  upon  the  Ward.  The  effect  of  the  judgment  of  the  Court  of  Queen's 
Bench  is  of  the  utmost  importance,  as  the  practice  and  understanding  of  the  legal 
and  notarial  profession  in  Lower  Canada  has  hitherto  been,  that  dealings  by  a  Tutor 
with  the  personal  property  of  his  Ward  are  valid  as  regards  third  parties.  If  the 
decision  appealed  from  be  sustained,  the  law  will  be  unsettled  and  many  [425]  past 
tiansactions  impeached.  It  is  also  a  material  consideration  to  be  kept  in  view  that 
the  Judges  of  the  Court  below  were  not  unanimous:  Mr.  Justice  Aylwin  being  of 
opinion  that  the  sales  were  valid.  The  majority  of  the  Judges,  however  held,  that 
a  Tutor  had  not  the  power  of  alienating,  even  moveables,  except  "  meublis  peris- 
sables.''  without  the  concurrence  of  the  "  Conseil  de  famille."  or  the  authority  of  the 
Court. 

First.  It  will  be  necessary  to  investigate  the  principles  of  the  law  as  administered 
in  Lower  Canada.  The  law  of  Lower  Canada  is  founded  upon  the  old  French  law, 
which  is  framed  on  the  Civil  law,  modified  and  regulated  by  certain  Customs  and 
Ordonnanees.  Nothing  is  to  be  found  upon  the  point  at  issue  in  the  Coutume  de 
Paris.  The  question,  therefore,  must  be  determined  by  the  general  French  law.  For 
that  purpose  it  will  be  convenient  to  consider  in  the  first  instance,  what  was  the  Civil 
law  upon  the  subject  in  contention?  By  that  law  the  Tutor  stood  in  the  place  of  the 
Father,  and  was  Domimus  for  purposes  of  administration,  and  clothed  with  a  plenary 
power  of  alienation,  subject  to  an  account,  which  he  was  compellable  to  render; 
the  fundamental  principle  of  the  Civil  law  being  opposed  to  any  restriction  what- 
ever on  the  Tutor's  power  to  dispose  of  the  property.  A  Tutor  was  originally  bound 
to  alienate  without  any  formality,  and  without  making  any  distinction  between 
moveables  and  immoveables.  A  general  description  of  the  powers  and  duties  of  a 
Tutor  is  laid  down  in  the  Digest,  "  De  TutuUs,"  Lib.  xxvi.  tit.  i.  s.  1.  from  which  it 
appears,  that  the  office  of  Tutor  was  originally  contemplated  in  the  light  of  a  per- 
i  guardianship.  In  his  capacity  of  personal  guardian,  the  Tutor  naturally 
ae  the  manager  of  all  the  Minor's  property,  whether  real  or  personal,  including 
full  power  of  alienation  at  [426]  his  discretion,  provided  the  alienation  was  bona 

All  lie  had  to  do  was  to  account  for  the  tutorship  when  the  Minor  came  oi 
Dig       lit  Administration*  et  periculo."  Lib.  xxvi.  tit.  vii.  s.  27.     A  similar  pas 
in  t!u-  Digest,  Lib.  xxvi.  tit.  vii.  c.  56,  shows  that  special  directions  in  the  Will  of 
the  Father  of  the  Minor  could  not  restrict  the  power  of  the  Tutor,  for  circumstance! 
might  change,  which  would  render  an  unfettered  power  on  the  Tutor's  pan  indis- 

sable.  If.  then,  the  Father  of  the  Ward  could  impose  no  such  limitations,  how 
can  the  "'  ConteiUe  de  famille  "  impose  them  now?     It   -.  iered  that,  unli 

purchaser  could  make  a  good  title  by  himself,  the  Minor  would  be  a  sufferer. 
Lib.  xxvi.  tit.  vii.  c.  12,  s.  1.      Now.  if  we  apply  these  principles  to  the  pn 
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it  being  apparent  iliat  no  charge  of  fraud  against  tlie  transferees  can  be  supported, 

they  stand  in  the  positioD  of  bona  fide  pui  -  Eor  value:  and  the  remedy  of  the 

:.  in  the  first  ]  -  linst  the  defaulting  Tutor,  nut  the  Appellants; 

got  follow  the  property  into  whatever  hands  H 
i.  hut  the  intermediate  purchasers  are  secure.      Although  by  the  Civil  law 
a  Tutor  had  the  power  of  alienation  and  charging  the  property,  he  was  responsible 
for  tl  s,  if  any  was  sustained.     Pandects,  Ldb.   sxvii.  tit.  vii.  Tome  X.  p.   213 

(by  Pothii  exercise  of  thai   powei  -••  to  the  important  distinction  of 

the  Tutor's  power  over  "  mobilia"  and  "  vmmobUia."  The  Edict  of  Severus, 
Pandect*.  Lib.  xxvii.  tit.  9  (by  Pothier),  Tome  X.  p.  232.  which  prohibits  the  Tutor 
selling  lands  in  the  country,  provides,  in  certain  cases,  that  the  Tutor  must  fir--  a  i 
to  the  Praetor  to  obtain  an  order  for  sale  of  property  in  land  and  houses  of  the  minor, 
which  protected  him  from  the  consequences  of  what  else  would  have  been  a  bread i  of 
the  law.  Still,  [427]  however,  the  Tutor  had  no  option  but  to  sell  what  was  within 
the  ranee  of  his  independent  authority,  namely.  "  mobilia"  and  '"  praedia  urbana." 
Pandects,  Lib.  xxvi.  tit.  7  (Pothier's  Pandects.  Tome  IX.  p.  512).  By  a  decree  of 
Constantine.  cited  ib.,  Lib.  \.  p.  237.  property  in  town  was  put  on  the  same  footing 
with  "  praedia  ruslica  et  suburbana."  By  this  Edict  it  may  lie  assumed  that  real 
property  was  inalienable  by  the  Tutor's  independent  authority.  It  is  remarkable 
that  at  this  period  no  mention  is  made  in  the  Edicts  of  the  Council  of  relations.  It 
may.  therefore,  fairly  be  presumed  that,  under  the  Civil  law,  the  interposition  of 
such  a  Council  against  the  Tutor's  authority  was  never  contemplated.  That  being 
so.  it  is  clear  that,  by  the  Civil  Law  of  Rome,  the  Tutor  was  enabled,  of  his  own 
authority,  to  sell,  at  least,  the  incorporeal  personal  property  of  the  Minor,  which  is 
all  that  is  contended  for,  or  concerns  the  present  case. 

This  brings  us  to  the  next  branch  of  the  case,  namely,  how  far,  and  subject  to 
what  modifications,  this  power  of  the  Tutor  was  received  under  the  old  French  law. 
or  the  Droit  I  mier.     The  first  authority  to  be  found  on  this  question  is  the 

Edict  of  Orleans.  The  powers  are  thus  defined.  "  Les  tuieurs  et  curateurs  des 
mineurs  seront  tenus  sir-tost  qu'ih  auront  fait  inventaire  des  biens  appartenans  a 
leurs  pupils,  faire  vendre  par  auforiti  de  iieelet  meubles  pirissables,  et  employer 
en  rente,  ou  heritages,  par  avis  d>  parens  et  amis,  les  deniers  qui  en  proridendront 
ceux  qu'ils  auront  trouvez  comptans,  a  peine  de  payer  en  leurs  propres  noni.s  le 
profit  des  dits  deniers."  Ordonnance  d'Orleans.  Janvier,  1560,  Art.  102,  Anc.  Lois 
Fran.  Isambert,  Tome  XIV.  p.  89.  Again.  Pothier.  Traite.  des  Personnes,  part  1, 
tit.  6.  sec.  i.  art.  3,  sec.  2,  states  the  power  of  the  Tutor  in  these  terms:  "  Le  pouroir 

teur  sur  les  biens  du  m  incur  est  [428]  tel  que  tout  ce  qiiil  fait  par  rapport  a 
leur  administration,  a  la  mime  efficacite  que  tou.s  si  ces  biens  lui  apparternaient. 
Deld  cette  maxime  de  droit :  Tutor  domine  loco  habetur."  which  is  in  fact  an  entire 
adoption  of  the  Civil  Law  upon  this  point.  There  is  also  an  important  passage  in 
Demolombre.  Cours  de  Droit,  Tome  TIL  p.  371,  art.  597.  respecting  the  sale  of 
■  meubles  "  by  the  Tutor's  authority.  He  remarks  that  the  authorities  in  treating 
of  the  sale  of  "  meubles  corporels"  appear  not  to  have  considered  the  Tutor's  duty 
with  reference  to  "meubles  incorporels,"  such  as  stock,  or  debentures,  and  says: 
"La  solution  la  plus  ju>idi<  ztte  qui  voyant  dans  le  tuteur  le  representant 

al  du  patrimonii  pupiilaire  le  regarde  comme  ca/xible  de  faire  seal  et 
forma  rard  des  tiers,  les  actes  pou  loi  en  efiet  11a  pas  exigedt  con- 

!  in  de  formalites."  Arts.  452.  457.  Now.  the  maxim  of  the  Roman  Civil 
Law  is.  "  Tutor  nit  gerit  domini loco  habetur."  which  rule  was  adopted  by  the 

French  law.  Hence  the  principle  of  that  law.  that  the  act  of  the  Tutor  was  that  of 
the  Minor.  Pothier  des  Personnes,  part  i.  tit.  vi.  art.  3,  s.  2.  adopts  that  rule,  and 
that  the  Tutor  beintj  placed  by  law  in  the  situation  of  dominus,  should  have  as  much 

as  the  Dominus.     Denizart,  Tome  IV.  voce  "  Tuteur,"  n.  75.  confirms  it. 
M   -    .   "Traites  des  Minorite:."  Tome  I.  eh.  viii.  Xo.   17.  asserts  that  originally  a 
Tutor  had  complete  authority  for  the  sale  of  the  minor's  property.     Domat  sanctions 
this  view.     It   must  be  admitted  that,   generally,  the  Tutor  had  not   authority  to 
alienate  "  immobilia  et  cetera  pretionem   imnu       '■  .   et  rhoses  pi  ■  without 

the  "  dec  ret  du  Juae,  winch,  by  the  French  law.  corresponded  with  the  Praetor's 
decree  under  the  Civil  Law  :  but  that  does  not  apply  to  Bank  shares.  Upon  this 
point  we  rely  on  Dc  Espeisses,  Tome  I.  p.  573  :  Mole.  Traite  de*  [429]  Minoritez  des 
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Tome  I.  ch.  riii.  p.   136,  N 
Ferriere.    Juris,     du     Din..    Torue    I.     p.     6"i7.       Toullier.     />/-■■  ■     ' 
Lit.    I.    tit.    x.    sec.    3,    Tome   II.    p.    :iS7.    art.    1222:    ih.    p.    369.    art.    199 
ferring  to  the  sale  of  "  immeubles,"  enumerates  what  act  requires  the  author!" 

He  makes  no  exception  of  \    -  ;iing  appears  from 

the  authorities  by  -which  the  Tutor's  power  was  interfered  with,  hut  his  proceed 
unsupported  by  a  decree,  would  not  be  protected  by  his  position  as  Tutor,  so  that 
he  would  lie  liable.     The  "  nuthoriti  de  Justice  "  relied  upon  by  the  Respondents  does 
not  mean  that  the  Court  creates  an  authority,  for  that  already  exists,  but  merely  that 
it  puts  it  in  motion. 

From  these  authorities  it  must  be  taken  as  clear  that  the  duties  of  the  Tutor  are 
analogous  to  those  of  an  Executor  by  the  English  law.     In  fact,  the  principle 
the  English  law  which  govern  the  durv  of  an  Executor  are  drawn  from  the  Civil  Law. 
By  the  English  law.  the  personal  estate  vests  wholly  in  the  Executor.     He  can  sell  of 
his  own  accord,  all.  or  any  part  ssets,  legal  or  equitable,  though  he  is  liable 

to  render  an  account,  in  a  suit  in  the  (  Chancery  for  his  dealings.     But 

upon  the  sale  of  chattels  by  the  Executor  the  purchaser  is  not  required  to  see  to  the 
application  of  the  purchase-money.     The  remedy,  if  the  Executor  exceed  his  pi 
is  not  against  the  purchaser,  but  the  Executor.      A       s      t  is  accountable  to  his 
cipal  only  :  therefore,  if  an  Executor  employ  a  Banker  to  sell  out  part  of  the  Test 
stock,  and  remit  the  proceeds  to  him.  the  Banker,  even  though  he  may  have  reason 
.ieve  that  a  misapplication  is  intended,  is  bound  to  transfer  the  money,  and  does 
ereby  render  himself  liable.     [430]  Krone  v.  EobarU  |4  Madd.  332).  //■ 

21  Beav.  202  >.  Suppose  that  De  Lisle  had  been  the  Executor,  or  legal  per- 
sonal representative,  he  would  have  been  bound  to  get  in  these  shares  and  convert 
them  into  money,  in  order  to  carry  out  the  T  si  "  1  's  WilL  Would  it  not  be  the  duty 
of  the  Appellants  implicitly  to  obey  his  directions  and  transfer  the  shares !  They 
would  be  compelled  in  equity.     Franklin  v.  Bank  of  Enqland  (IF.  An 

Executor  may  be  answerable,  but  neither  the  transferees  of  the  shares  nor  the  Bank 
acting  fide  could  be  made  answerable.     The  obligation  of  the  Appella:  -  -  I 

•:er  the  transf-.  >t  affected  by  the  known  insolvency  of  the  Tutor. 

the  pr       -  "he  Sub-Tutor. 

Then  as  to  the  powers  of  the  Sub-Tutor.     His  duty  is  limited  to  the  mer» 
iista  Tutor.     If  he  suspect  dishonesty  on  his  part    he  may  move  the 

■  t!  dt  famille,  and  procure  a  change  of  Tutor.  The  property  of  the  ward,  how- 
ever, is  utterly  beyond  his  control.  He  could  have  taken  proceedings  to  set  aside  the 
appointment  of  De  Lisle  as  Tutor,  and  he  might,  if  he  thought  tit.  not  only  protest, 
but  could  have  got  an  injunction  from  a  Court  of  Justice  to  prohibit  alienation  of  the 
.  but  the  protest  had  no  legal  effect  whatever  on  the  Rauk.  Surely,  the  Bank 
cannot  be  expected  to  supply  the  neglect  of  the  Sub-Tutor.  No  direct  veto  on  the 
alienation  of  the  si  3  was  ever  in  this  case  put  forward  by  the 
With  respect  to  the  Tutor,  we  submit,  whether  under  the  precepts  of  the  Civil  Law. 
or  the  old  French  law.  or  by  analogy  to  the  position  of  an  Executor  by  the  law  of 
England,  lie  was  placed  in  the  position  of  dominii*.  with  re-[431]-spect  to  personal 
property,  as  these  Rank  shares  were,  and  could  dispose  1  : 

With  regard  to  effect  of  the  sale  of  the  shares  upon  third  parties,  the  nut 
■   must  be  treated  as  a  nullity,  as  it  is  merely  a  direction  which  jus 
tlie  Tutor  in  doing  what  he  already  has  the  power  to  do.     He  had  undoubtedly  | 
to  ^ell  meublet  pel  nd  it  then  remains  to  lie  considered  whether  these  shares 

of  Bank  stock  are  "  meublet  peritsables,"   and   not   either  '"  immeuhle*  "  or 
"    '  "'•         The  principle  of  the  old  French  law  was  "  mobile  riles  posst  ■ 

'.  Liv.  I.  An.  460.  Tome  II.  Liv.  I.  tit.  x.  p 
the  judgment  Su]  Court  treats  Rank  s1     res     s  ''  immeubh 

-  iares  in  the  Bank  must  necessarily  be  liahle  to  considerable  fluctuations  in  value. 
rmanent  depreciation.     The  authorities  on  the  old  French  law  d 
support  that  view.      I.  ••.■!.  fntt.  '       (        ires,  Liv.  II..  tit.  i.  No.  11.     Rrillon. 

•me  I.  ch.  viii.     It  will  lx-  probably  argued  on 
the  other  side,  that  the  law  of  the  24th  March.  1806.  and  the  d. 

:nlver.   1813,  treating  of  Rente*  stir  Vet-it.  and  action*  dt  Bnnque  assume  theui 
insferable  under  the  authorization  by  the  Conxeille  de  farwlle.  and 
■ling  to  the  formalities  prescribed  by  law.     T     -  -  however,  have  no  d 
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mthority  in  Lower  Canada,  as  they  bear  date  long  after  the  separation  of  thai 
lolony  from  France.  They  arc  nol  declaratory  of  the  previously-existing  law. 
(uranton,  Cows  de  Droit  Francais,  aote  to  No.  555.  Cochin,  Tome  V.  pari  xiii.. 
,.  727,  explains  the  peculiar  position  of  "rentes  constituies,"  and  the  resull  of  the 
mthorities  is,  thai  the  Hank  shares  in  question  come  under  the  denomination  of 
tbles."  If.  however,  thai  position  [432]  cannol  be  maintained  by  the  general 
pet,  by  section  20  of  the  Canadian  Act,  tth  and  5th  Vict.,  c.  98  (see  ante, 
II  Moo.  P.C.]  p.  118)  (by  which  the  Hank  was  established),  the  shares  are  expressly 
leclared  to  be  personal  estate  and  transmissible.  It  is  impossible,  therefore,  to  deny 
lie  sliinvs  the  quality  of  "  mfubles."     Again,  il  musl  nol  be  losl  sight  of  thai  such 

lhares  are  commercial  comi lities,  liable  to  rise  or  fall  in  value,  according  to  the 

■ircumstances  of  the  market.     They  are  not  "  immeubles  ficttfs,"  or  "  choses  pri- 
ieuses,"  consequently,  they  were  under  the  control  of  the  Tutor. 

Lastly.  If  there  be  any  question  respecting  the  Tutor's  right  to  make  such 
ransfer,  it  can  only  be  either  between  him  and  the  Respondents,  or  between  them 
uid  the  transferees.  But  the  Respondent,  Simson,  having  instituted  an  action 
tgainst  the  Tutor  "en  reddition  de  compte"  of  his  gestion,  and  having  obtained 
udgmenl  against  him  for  the  reliquat,  or  balance  thereof,  it  must  be  presumed  thai 
ie,  mi  thai  action,  duly  accounted  to  that  Respondent  for  the  proceeds  of  the  sales  of 
he  shares,  and  site  must  be  taken  to  have  elected  her  remedy,  and  is  thereby  estopped 
'rom  proceeding  against  the  Bank. 

Mr.  Wickens,  and  Mr.  Gadsden,  for  the  Respondents. — By  the  law  of  Lower 
Canada,  which  governs  the  case,  in  the  circumstances,  the  alienation  of  the  property 
>f  the  Minor  by  his  Tutor  was  absolutely  void,  and  not,  as  argued  by  the  Appellant's 
lounsel,  voidable.  The  case  is,  therefore,  to  he  considered  purely  as  one  of  Canadian 
aw.  and  no  analogy  can  lie  drawn  from  the  English  law  relating  to  Executors;  lint. 
i  that  were  necessary,  the  authorities  are  conclusive  as  to  the  [433]  liability  of  the 
Bank,  Sloman  v.  The  Bank  of  England  (14  Sim.  475).  In  that  case,  one  of  two 
Trustees  of  a  sum  of  stock  sold  it  out  under  a  power  of  attorney,  to  which  he  had 
'orged  the  signature  of  his  co-trustee,  and  absconded:  under  these  circumstances  it 
was  held,  that  the  Rank  of  England  was  compellable  to  re-invest  the  stock  in  the  name 
if  the  other  Trustee.  Neither  does  the  power  of  an  Executor  in  all  cases  relieve 
third  persons  treating  with  him  from  liability.  In  Keane  v.  Robarts  (1  Madd. 
157),  the  Vice-Chancellor  Leach  states  the  rule  in  these  terms:  "Every  person  who 
icquires  Personal  Assets  by  a  Breach  of  Trust  or  Devastavit  in  the  Executor,  is 
responsible  to  those  who  are  entitled  under  the  Will,  if  he  is  a  Party  to  a  Breach  of 
Trust.  Generally  speaking,  he  does  become  a  Party  to  the  Breach  of  Trust  by 
buying,  or  receiving  as  a  Pledge,  for  monej-  advanced  to  the  Executor  at  the  time, 
any  part  of  the  Tersonal  Assets,  whether  specifically  given  by  "Will  or  otherwise: 
ise,  this  Sale  or  Pledge  is  held  to  be  prima  facie  consistent  with  the  duty  of  an 
Executor.  Generally  speaking,  he  does  become  a  Party  to  the  Breach  of  Trust  by 
buying,  or  receiving  in  Pledge,  any  part  of  the  Personal  Assets,  not  for  Money 
advanced  at  the  time,  but  in  satisfaction  of  his  private  Debt  ;  because  this  Sale,  or 
Pledge,  is  prima  facie  inconsistent  with  the  duty  of  an  Executor."  And  he  goes  on 
to  Bay:  "If  a  Party  dealing  with  an  Executor  for  the  Personal  Assets,  pays  his 
Money  to  the  Executor,  so  that  it  may  be  applied  to  the  purposes  of  the  Will,  he  is 
not  responsible  for  the  Executor's  misapplication  of  it:  but  if.  in  dealing  with 
the  Executor,  he  does  in  truth  pay  his  Money  for  the  private  purposes  of  the  Executor. 
lie  is  equally  a  Party  to  the  Breach  of  Trust,  whether  he  applies  his  [434]  Money  to 
the  private  Debt  of  the  Executor,  or  to  the  private  Trade  of  the  Executor."  This 
distinction  applies  to  the  conduct  of  the  Appellants.  The  transfers  were  made  for 
In-  payment  of  the  Tutor's  private  debts,  and  the  Bank  was  aware  of  the  intention. 
mil  thereby  became  participators  in  the  illegality.  As  the  Bank  had  notice  by 
the  Sub-Tutor,  they  are  responsible  for  the  transfer  of  the  stock,  Hwmberstone  v. 
I  hase  (2  You.  and  Coll.  209). 

Our  contention  is.  that  the  power  of  the  Tutor  over  the  property  of  his  Ward, 
aocording  to  the  law  in  force  in  Lower  Canada,  does  not  enable  him  to  alienate  pro- 
perty, which  is,  in  legal  contemplation,  immoveable,  to  which  class  of  property 
shares  in  the  Rank  of  Montreal,  we  insist,  properly  belong.  The  argument  of  the 
Appellants  upon  this  point   proves  too  much,  as  they  are  obliged  to  admit   thai   the 
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power  of  the  Tutor  over  property  of  this  description  is  so  absolute  as  to  enabk  him 
to  alienate  it  by  his  sole  authority  under  any  circumstances.     But.  however,  as  the 
Respondents  rely  upon  the  general  law  of  Lower  Canada,  it  will  be  necessary 
iiAo  the  history  of  the  Canadian  law  with  respect  to  the  power  of  tin"1  Tutor  :  for  it 
is  important  both  to  examine  the  authorities  and  to  explain  the  principles  upon 
that  branch  of  the  law  as  now  received  in  Lower  Canada.     In  this  history  there  ar-r 
three  stages.     First,  the  Civil  Law  of  Rome  :  second,  the  old  law  of  France  :  and. 
thirdly,  the  modern  law  of  Lower  Canada.     The  Code  Napoleon  has  no  application 
whatever  in  this  case.      Before  the  promulgation  of  that  Code,  the  general  rule  was. 
that  the  Tutor  must  preserve  the  property  of  the  Minor:  now.  it  is  that  he  must 
alienate.      It     is    necessary,   on   this   account,   to   notice   whether  the   writers  who 
examine  this  question  wrote  before  or  [435]  after  that  Code.     In  the  first  place,  what 
is  the  power  of  the  Tutor  by  the  Civil   Law?       Voet.   in  his  dissertation  on  the 
Pandects,  Lib.  xxvii.  tit.  ix..  lavs  down  the  law.  and  catalogues  the  restrictions  laid 
by  it  on  the  Tutor's  power  of  alienation  in  these  terms  :  "  Quamvis  autoritas  tutorum 
magna  sit,  et  in  multis.  imo  plerisque  casibits,  infirmum  suppleat  pupillorum  judi- 
cium, neaotiis  per  eos  contrahendi-*.     Quandoque  tamen  sufficiens  nun  est:    idque 
poti-<simum  in   rebus  pupillorum  alienandis  usu  venit.     Xam   etsi  ante  orationem 
■i,  et  ad  earn  seeiitum   SenatusconsuJtum,  sola    tutoris  uutoritate    processerit 
rerum  pupillarium  alienatio,  atque  devisio,  postea  tamen  aliter  ,'.eri  ut  plurimum 
non  potuit,  quam  si  interpositum  fuerit  magistratus  decretum."     Voet  then  goes  on 
to  speak  of  the  restrictions  imposed  by  Severus  and  Constantine.  on  the  alienation 
of  landed  property,  and  proceeds:  "  Et  generaliter,  rerum  omnium  immobilium,  ut- 
cunque  sterilium,  aUenatio  interdicta  fuit :  uti  et  mob  ilium  eorum,  quat 
vari  possunt,  nee  temptjre  pereunt,  leluti,  aurum,  argentum.  testes,  gemma 
mobilia  pretiosiora  :  *ola  relicta  tutoribus  licentia  alitnandi  sine  decreto  res  t 
quae  seriando  serrari  non  possunt.  quales  sunt  fructus,  animalia  superflua. 
attritae.  et  alia  his  affinia."    Farther  on.  at  sec.  2.  he  continues  the  same  subject  in 
these  words  :  "Sub  rebus  autem  pupillaribus  alienari  prohibitis  etiam  hie  continentur 
resillae  incorporates,  quod  immobilibus  quantum  ad  plurimos  juris  effectus 
sen  solent.     Ac  proinde  non  sine  decreto  procedit  alienatio  emphgteusios  aut  super- 
ficiei.     Nee  salinarum  aut  fodinarum  metalli,  cretae,  arenae  et  similium. 
absque  decreto  licita   ususfructus  aut  alia  rum  servitutum  tarn  personalium   quam 
realium    remissio.     Idemque   circa    reditus  annuos  aut  census   remittenJ-  -. 
alium  transferendos.  statuendum  videtur."     Such,  according  [436]  to  Voet.  were  the 
limits  placed  on  the  Tutor's  authority  under  the  Civil  Law.     Then,  after  rema' 
on  a  case  which  had  arisen,  whether  a  floating  water-mill  was  to  be  considered  as 
included  in  these  restrictions,  as  it  partook  of  the  nature  both  of  "  mobilia  "  and 
"  immobilia,"  he  goes  on:   "  Et  quamvis  molendinum  natatile  non  modo  res  n 
sit.  sed  et  fortuitis  pluribus  obnoxia  casibus  atque  periculis  ex  et  violentia  flut 
multisque    insuper   ac   gravioribus    impensis   conservanda,   sic    ut   a    nonnullis   in  ' 
numerum   rerum.   quae  seriando   serrari   nequeunt,   et  ob    id  sine  decreto  distrahi 
possunt,  referatur."     Montanus  de  tutelis,  cap.  33  n.   176.     "  Verius  tamen.  sine 
decreto  molendinum  tale  alienari  non  posse :  cum  utique  constet,  illud  rem  mobilem 
pretiosam    esse,   aeque    aptam  ni,  atque   sunt    testes    pretiosae.   qw 

alienatio  permissa  non  est."  Therefore,  even  if  the  most  liberal  test  be  adopted,  that 
property  may  be  alienated  without  the  sanction  of  a  Court,  if  it  comes  into  the 
category  of  things  "  Quae  servanda  serrari  non  possunt.''  these  shares  can  hardlv  be 
held  alienable  by  the  Civil  Law  ;  but  if  Voet  states  the  law  accurately,  th*  restriction 
is  still  more  sweeping,  for  a  floating  watermill  comes  within  its  limits  as  being  a 
thing  of  too  great  value  to  be  submitted  to  the  Tutor's  own  discretion.  Strictly,  the 
law.  after  the  time  of  Constantine.  appears  to  have  been,  that  the  tutor  had  no  | 
to  alienate  valuable  moveables  without  a  decree  authorizing  him  so  to  do.  any  more 
than  he  had  power  to  alienate  absolute  "  immeubles  "  without  such  a  decree:  but 
whether  these  shares  be  moveables  or  immoveables,  the  Tutor  had  no  power  to 
alienate  them  without  the  sanction  of  a  Court.  His  duty  was  confined  to  administra- 
tion, and  administration  is  totally  distinct   from   alienation.     Heineccius  (/? 

.  Vol  I.  p.   430,  -     168,   I'  :•  in's  Edit)  [437]  enunciates  the  same  principle. 
The  old   French   law  adopted   precautions  even  more  stringent.     The  Ordor. 
-  the  -  autorite  de  j  I]  "  meubles  p- 

I 


BANK  OF  MONTREAL  V.  SD1SON      L861]  XIV  MOORE,  438 

It  la  Minorite  et  ■■  '• .  part  i\.  sec.  2,  p.  166;  ib.  Bee.  7.  p.  215, 

ally  points  out  the  restrictions  in  the  Civil  Law  imposed  by  legislation  in 

France,  especially  under  the  Edicl  of  Orleans,  January,  1560;  Art.   102.     The  m- 

•apacitv  of  alienation  attaches  no!    merely  to  real  estate  or  immoveables,  liut  to 

i.iiiv  descriptions  of  moveables  also;  and  this  is  equally  the  case  both  under  the 

Law  and  under  the  French  Law.     Both  from  principle  and  authority,  it  is 

lear  that  this  incapability  extended  to  constit    ■ 

actions  tie  Banque,"  and  many  things  besides,  which  are  not   immoveable  in  the 

irdinary  acceptation  of  the  term.     The  real  test  i^  not  the  character  of  the  property, 

their  value   and   capability   of   preservation.        Mesle   adopts   this   proposition. 

rraite  des  Minorites,  Tome  I.  ch.  viii.  pp.   134,   135,   136,  No.  8.       Be  quotes  the 

Ordonnani         •       ans,  and  observes  its  effect    in  these  words:    "  L' Article   102,  de 

■  in.<  Ordonne  aux  Tuteur  des  favre  vendre  par  autorite  tit  j\ 

tubles  perissables  de  h  ■  vrs."       The  autorite  tie  justict    was  a  solemn 

tuthorization  from  a  competent  Court,  and  was  put  in  force  with  clear  formalities. 

-  Mesle  describes  it.  "  Cest  prendre  du  June  une  Ordonnance  qui  assignt  le  jour 

rent  qui  ordonne  tie  la  publier  if  qui  committe  un  sergent  /.our  la  fane.     II  y  a 

rjent,  le  Juge,  au  Not  le  Greffier  pour  in  ente." 

How.  then,  can  it  be  said,  that,  when  forms  and  solemnities  like  these  are  prescribed. 

can  be  disregarded  with  impunity? 

A<  to  the  Bank  shares  in  question,  the  principles  [438]  which  govern  the  whole 

system  of  the  law  as  to  Tutors,  require  that  such  property  should  be  inalienable, 

•  with  the  usual  formalities.     Bank  shares  are  the  safest  and  simplest  means 

>f  preserving  property  :  their  value  varies  but  slightly,  and  they  are  scarcely  liable 

to  sudden   depreciation  or   destruction.     The  spirit  of  the   authorities   is   against 

•heir  alienation.     Frenrinville.  tie  la  Minorite  et  de  la  Tutelle,  Tome  I.  p.  260,  Lib. 

v.  tit.  i.  ch.  i.  asserts  distinctly  that  rentes,  even  though  declared  "  meubles  "  by  law. 

are  not  subject  to  alienation  by  the  Tutor,  and  Duranton.  Tome  III.  No.  543,  affirms 

this  principle. 

A-  a  precaution  against  any  possible  mismanagement  of  property  by  a  Tutor 
a  "  sufrage  tuteur  "  was  appointed,  and  as  sul>Tutor.  when  the  occasion  arose,  as  in 
ase,  he  took  the  only  means  in  his  power  to  prevent  the  misapplication  of  the 
property  by  giving  the  Bank  notice  not  to  make  the  transfer  of  the  shares.  In  fact, 
that  notice  was  equivalent  to  what  is  known  in  England  as  a  Distringas.  It  is  said 
that  the  exact  power  and  office  of  a  sub-Tutor  is  not  very  distinctly  laid  down  in  the 
French  authorities.  His  duty  appears  to  be  to  wateh  the  Tutor,  and  interfere  when 
ssary.  His  power  is  simply  negative,  but  the  minor  and  third  parties  look  to 
him  to  warn  them.     Ferriere.  Dirt,  de  Droit.  1771. 

Although  it  is  contended  by  the  Appellants'  Counsel,  that  the  alienation  by  the 
Tutor  does  not  affect  the  transferees,  we  insist,  however,  that  the  alienation  is  "  nulle 
in  droit."  absolutely  null  and  void,  and  the  Ward  entitled  to  be  put  in  the  same 
position  as  if  no  transfers  had  ever  been  made.  Voet.  Pandects,  Lib.  xxvii.  tit.  is. 
I,  who  is  an  express  authority  on  this  point,  savs  :  "  Quod  si  in  rebus,  non  nisi 
exdecreto  alienandis,  decreti  solenni-[489}-tas  non  fuerit  adhibita,  ipso  jure  nullum 
pUrumqut  est.  quicquid  gestum  fait."  Ferriere.  Traite  des  TuteUes,  part  iv.  p.  227, 
asserts  the  nullity  of  an  authorized  sale  under  these  circumstances.  Mesle,  Tome  I. 
pp.  145.  209  :  ib.  Tome  II.  p.  35  :  Magnin,  Tome  II..  No.  1095  :  Solon.  Theorie,  'it  la 
null  it  e,  Tome  I.,  p.  42.  No.  75.  also  adopt  this  principle  of  the  old  French  law . 

Lastly.  It  is  contended  by  the  Appellants  that  the  Respondents  are  estopped  by 
the  judgment  obtained  against  the  Tutor.  The  answer  to  that  is.  first,  that  this 
objection  has  not  been  pleaded  in  bar  to  the  action  :  and.  secondly,  that  there  is  no 
evidence  that  the  Bank  shares  in  question  were  included  in  that  judgment.  By 
the  Canadian  law  the  Respondents  had  two  remedies,  and  they  are  entitled  to  avail 
themselves  of  both,  as  has  been  done  :  but  the  conclusive  answer  to  this  objection  is. 
that  the  present  suit  was  commenced  before  the  judgment  was  obtained,  consequently 
there  could  be  no  estoppel :  as  there  could  not  be  res  judicata. 

Mr.  Charles  E.  Pollock,  in  reply,  insisted,  that  the  Tutor  was  the  proper  person 
to  require  the  transfers,  and  that  the  Bank  was  bound  to  transfer  the  shares  at  his 
requisition.  That  the  contention  of  the  Respondents,  that  the  value  of  the  property, 
and  not  its  nature,  was  to  decide  the  question  as  to  the  Tutor's  power  of  alienation, 
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was  opposed  to  the  principle  of  the  law  in  Lower  Canada  and  unsupported  bv 
authority. 

Judgment  was  reserved,  and  now  delivered  by 

The  Master  of  the  Rolls  [Sir  John  Romilly]  (August  2.  1861). — The  appeal  in  this 
case  involves  a  question  of  considerable  importance  as  to  the  extent  of  the  authoritv 
of  a  Tutor  over  the  property  of  his  Ward,  according  to  the  law  of  Lower  Canada. 
which    is  the  old   French   [440]   law.      The    Respondent.    Dame   Eleonore   Sirison. 
is    the    only    child    and  sole    heiress    of    her    father.    John    Simson,    who    died    in 
March.    1835  :   she   was   a   posthumous   child,   born   in  the  month   of   August   after 
the  death  of  her  father.     On  the  9th  of  October,  1835.  her  mother  was  appointed  her 
Tutrix,  and  a  gentleman  of  the  name  of  John  Fisher  was  appointed  Sub-tutor, 
the  19th  of  July.  1843,  the  mother  of  the  Respondent  married  Charles  Michel  De  Lisle. 
and  they  were,  in  October  following,  appointed  joint  Tutor  and  Tutrix  of  th< 
spondent.     In  November  following  the  mother  of  the  Respondent  died,  whereupon 
in  December.  1844.  the  maternal  grandmother  was  appointed  Tutrix.     On  the  death 
of  the  grandmother,  which  took  place  in  May.  1846.  Robert  Simson.  an  unch 
appointed  Sub-tutor,  and  Charles  Michel  De  Lisle,  the  step-father,  was  appointed 
Tutor  of  the  Respondent.     This  appointment  was  made  on  the  "27th  of  May. 
and  in  such  a  manner  as  not  to  interfere  with  or  abrogate  the  appointment  prev 
made  of  Robert  Simson  as  Sulvtutor. 

ParT  of  the  property  of  the  infant,  derived  from  her  father,  consisted  of  thirty 
shares  in  the  Bank  of  Montreal.     Robert  Simson.  on  the  29th  of  September, 
in  hi>  character  of  Sub-tutor,  gave  a  notice  in  writing  to  the  Bank,  throuj 
cashier,  informing  them  that  C.  Michel  De  Li<le  had  no  power  or  authority  - 
these  shares.     Notwithstanding  this  notification.  C.  Michel  Pe  Lisle  sold  six  of  the 
-  in  December.  1~-4V  :  two  more  in  January.  1849  :  ten  more  in  June  following: 
and  the  remaining  twelve  in  the  following  month  of  September.  1849.     In  all  these 
oases  the  Bank  of  Montreal  made  the  transfer  of  these  shares  in  the  books  of  the 
Bank,  as  required  by  De  Lisle,  out  of  the  name  of  the  father  of  the  Respon-[441]-dent. 
in  whose  name  they  were  standing,  into  the  name  of  the  various  purchasers  to  whom 
De  Lisle  had  sold  them.     The  question  in  this  appeal  is  the  validity  of  these  trar  - 

The  Respondent,  in  1855.  married  her  present  husband.  Mr.  Turner,  who  i- 
Respondent.     In  September.   1857,  about  a  year  after  she  attained  her  majority, 
and  being,  by  her  man      _  tract,  solely  entitled  to  the  property  derived  from 

her  father,  she  instituted  original  proceedings  against  the  Bank  of  Montreal,  in  the 
Superior  Court  of  Lower  Canada,  claiming  the  dividends  which  had  accrued  due  on 
the  thirty  shares  from  the  time  of  their  sale  in  December.  1848.  and  in  January.  June, 
and  September.  1849.  The  sole  question  in  the  cause  was.  whether  the  transfer  of 
the  shares  was  valid  and  effectual.  The  case  was  fully  argued  before  the  Superior 
Court  of  Montreal  on  the  30th  of  November.  1859,  when  the  Court  pronounced  judg- 
ment in  favour  of  the  Respondent,  holding  that  the  power  of  the  Tutor  di  i 
extend  to  the  sale  of  the  shares,  and  that  the  transfer  of  them  by  the  Tutor  was  nuH 
and  void. 

The  Bank  of  Montreal  appealed  from  this  judgment,  to  the  Court  of  Queen's 
Bench  in  Canada,  and  the  case  was  argued  in  March,  i860,  and  judgment  '_'iven  on 
the  31st  of  May.  1860.  by  a  majority  of  the  Judges,  affirming  the  decision  of  the  • 
below,  and  dismissing  the  appeal  with  costs.     The  correctness  of  this  decision  is  the 
question  before  us. 

The  facts  are  not  in  dispute,  and  the  question  to  1  ined  is  the  ev 

the  authority  of  a  Tutor  over  the  property  of  his  Ward  :  whether  that  authority  ei- 
tended  to  selling  the  Bank  shares  in  question  :  and  if  it  did  not  so  extend,  whether 
the  act  can  be  con-[442]-sidered  as  void  in  itself,  or  only  voidable.  For  the  purpose 
of    determining    this    question    it     is  ssary    to    ascertain    what    the    la- 

France  was.  in  this  respect,  prior  to  the  <rreat  French  Revolution,  which  is  the  la* 
which  now  obtains  in  Lower  Canada.  This  law  is  the  old  Civil  Law  as  applicable  to 
this  subject,  resul   I  -•    by  Article  102  of  the  Ordonnance  of  Orl 

promulgated  in  January.  1560.  during  the  reign  of  Charles  IX..  and  which  modified. 
to  some  extent  in  this  respect,  the  Civil  Law  which  had  previously  prevailed  on  this 
subject. 
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eneral  power  of  the  Tutor  over  the  Ward  and  his  property  was  that  of  a  Parent 
domini  loco  habetur;"  he  could  gel  in  the  property  of  the  Minor,  and  give  a 
charge  for  paymeni  of  debts  due  to  him;  in  all  matters  relating  to  the  tutelage  the 
act  of  the  Tutor  bound  the  Minor.     The  power  of  the  Tutor  to  dispose  of  the  property 
,f  the  Minor  was  originally,  by  the  Civil  Law.  unlimited,  unless  accompanied  by 
fraud;  and  in  some  eases  he  was  compulsorily  required  to  realize  by  sale  all  property 
•hat  nii°ht  by  possibility  suffer  by  being  kept,  such  as  houses,  lest  they  should  be 
burnt. 
This  •general  power  was  limited  tirst  by  the  Law  of  Alexander  Severus, which  foi  I 
le  of  "  praedia  "  belonging  to  the  Ward,  and  afterwards  by  the  Ediet  of  • 
stantiue,    which    prohibited    the    sale    not    merely    of    "  pratdia  "    without    judicial 
authority,  lmt  even  the  sale  of  any  other  property  of  the  Minor.  unles>  such  as  was 
liable  to  perish  by  use.  and  also  the  superfluous  animals.     And  this  was  the  law 
obtaining  in  Franee  in  the  earlier  part  of  the  sixteenth  century,  when  it  was  further 
ited  by  the  Ordonnai    ■  of  Orleans  in  January.  1560.  by  which,  in  Article  102, 
ed,  that  Tutors  and  Curators  shall  be  hound,  as  [443]  soon  as  they  have  made 
an  inventory  of  the  property  of  their  Wards,  to  sell,  "  /*//■  a  ,"  the 

perishable  moveables,  and  to  lay  out  the  produce,  under  the  advices  of  relations  and 
friends,  in  the  purchase  of  "  rente*  ou  heritages,"  that  is.  in  the  purchase  of  property 
producing'  a  permanent  income.  It  is  to  Vie  observed,  therefore,  that  the  Ordonnanct 
of  Orleans  recognizes  the  law  then  subsisting  in  France  in  this  matter  to  be  regulated 
bv  the  Edict  of  Constantine,  which  prohibits  the  sale  of  any  property  of  the  minor 
except  those  moveables  which  perish  by  use  and  the  .superfluous  animals  :  and  then, 
in  order  to  extend  the  power  of  sale  of  the  Tutor  not  merely  over  such  moveabli  • 
are  within  the  class  specified  by  the  Edict  of  Constantine.  but  also  over  those  which 
are  liable  to  decay  or  risk  from  other  causes,  enacts  that  the  Tutor  shall  have  power  to 
sell  all  "  meuMes  perissables,"  but  these  only  under  the  authority  of  the  law.  "/«//■ 
autoriti  de  just 

Bv  "  meubles  perissables,"  a.s  distinguished  from  moveables  which  perish  by  use. 
\\e  understand  to  be  meant  all  property  which  is  liable  to  deteriorate  from  per- 
manent causes.  It  is  obvious  that  an  Ordotvnance  which  declares  that  for  the  sale  of 
perishable  property  of  a  moveable  character  the  sanction  of  a  Court  of  Justice  shall 
be  required,  infers  that  moveable  property  which  is  of  a  permanent  character,  and 
producing  a  permanent  income,  cannot  be  disposed  of  without  such  authority. 

The  effect  and  extent  of  the  Ordonnance  of  Orleans  on  the  power  of  a  Tutor  over 
the  property  of  his  Ward  has  been  the  subject  of  much  discussion  by  the  writers  and 
jurists  versed  in  French  law.  and  has  also  been  the  subject  of  many  judicial  decisions, 
several  [444]  of  which  have  been  cited  and  commented  upon  in  their  works.  After 
carefully  examining  the  various  authorities  and  the  writers  on  this  subject  prior 
to  the  enactment  of  the  French  Codes,  and  testing  their  opinion  by  the  decided 
cited  in  their  works,  we  are  of  opinion,  though  various  passages  may  be  found 
dispersed  through  their  writings  on  which  arguments  may  reasonably  be  founded 
leading  to  opposite  conclusions,  that  no  considerable  or  irreconcilable  diversity  of 
opinion  appears  to  exist  between  them,  and  that  the  result  of  the  law.  so  far  as  it  is 
applicable  to  the  case  before  us.  may  be  thus  stated  :  — 

The  Tutor's  duty  is  to  make  an  inventory  of  all  the  property  of  his  Ward,  and  to 
take  an  administrative  care  in  the  protection  and  management  of  it  :  but  without  the 
sanction  of  a  Court  of  Justice  having  been  previously  obtained,  his  power  does  not 
ex'end  to  selling  any  portion  of  the  immoveable  property  of  his  Ward,  or  anv  portion 
of  that  property  which  is  of  mixed  character:  and.  further,  that  his  power  is  also 
restricted  from  selling  any  portion  of  the  moveable  property  of  the  Ward  without  the 
intervention  and  previous  sanction  of  a  Court  of  Justice  having  been  first  obtained, 
except  such  portion  of  it  as  is  unproductive  of  revenue,  and  such  portion  as  being  also 
of  a  perishable  character  will  necessarily  either  cease  to  exist  or  will,  from  permanent 
•  come  deteriorated  in  value  at  the  period  of  time  when  the  Ward  shall  attain 
his  majority:  and  even  this  qualified  power  of  disposing  of  property  of  an  unpro- 
ductive character  is  still  further  limited  by  a  restriction  from  disposing  of  articles 
in  the  nature  of  heir-looms,  as  to  which  an  hereditary  "  pretium  affectionis"  is 
attached.  Although  this  is  an  incomplete  statement  of  the  law,  it  is.  we  [445] 
think,  accurate,  and  sufficiently  comprehensive  for  the  purposes  of  this  case 
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It  has  been  contended  on  behalf  of  the  Appellants,  that,  as  in  the  Civil  Law.  the 
original  principle  was  that  the  Tutor  stood  in  the  place  of  the  Father,  and  was 
Dominus  of  the  property  of  the  Ward,  and  as  such  had  power  to  dispose  of  all  his 
propertv.  the  case  must  be  considered  as  one  in  which  the  burden  of  proof  lies  on  the 
Respondents  to  establish  that  the  property  in  question  falls  within  the  range  of  the 
various  classes  of  property  which,  by  regulations  made  subsequent  to  the  original 
law,  should  be  excepted  from  the  general  rule  which  gave  the  Tutor  complete  control : 
these  exceptions,  it  is  said,  were  of  three  sorts  :  first,  immoveable  property  ;  and  next. 
quasi  immoveable  property,  which  was  called  "  immeubles  fictifs:"  and  thirdly. 
iable  property  of  a  peculiar  value  as  possessing  a  "  pretium  afectionis,"  and 
being  in  the  nature  of  heir-looms:  that  these  were  the  only  three  classes  of  property 
excepted  from  the  control  of  the  Tutor.     That  all  property  not  falling  within  one 

of  these  three  c . till  subject  to  the  general  control  of  the  Tutor,  and  that  Bank 

shares  do  not  fall  within  the  description  of  any  one  of  these  classes  of  property,  and. 
quentlv.  that  the  power  of  the  Tutor  over  them  was  absolute,  and  the  right  of 
the  Respondents  to  recover  them  gone. 

But  this  is  not  the  view  we  take  of  this  case  :  we  think  that  the  Edict  of  Constantine 
changed  the  law  on  this  subject,  and  exempted  all  property  of  the  Ward  from  the 
saleable  control  of  the  Tutor,  with  the  exception  of  the  property  there  mentioned. 
and  that  if  the  matter  had  remained  as  fixed  by  that  Edict,  such  must  be  considered 
to  have  been  the  law  of  France  [446]  prior  to  the  year  1560.  And  we  also  think  that 
the  Ordonnance  of  Orleans  has  only  altered  the  law  in  this  respect  by  extending  the 
power  of  sale  by  the  Tutor  over  the  moveable  property  of  the  Ward  there  specified, 
and  this  only  with  the  previously-obtained  sanction  of  a  Court  of  Justice. 

Although  the  various  authorities  cited  to  us  are  susceptible  of  various  meani 
and.  without  some  qualification  of  the  generality  of  their  terms,  are  not  entirely 
reconcileable.  vet  this  is.  we  think,  the  general  effect  of  them  :  and  this  view  is  con- 
firmed bv  the  cases  cited  and  commented  upon  in  such  authorities  :  as  an  instance  of 
which,  one  case  which  was  cited  before  us  may  be  referred  to.  where  an  office 
belonging  to  the  Ward,  which  had,  during  the  vacancy  caused  by  the  death  of  her 
father,  lapsed  to  the  profit  of  the  State,  had  been  disposed  of  by  the  widow  as  the 
guardian  of  her  daughter,  the  sale  was  annulled  on  the  ground  that  the  office  was  in 
the  nature  of  "  immeuble  tictq."  But  the  case  proceeds  to  say: — '*  11  en  serait  de 
mime  s'il  s'agissail  J'une  chose  purement  tnobUiare,  mais  (Tunc  grande  valeur,  et  qui 
formerait,  pour  ainsi  dire,  touti  oil  la  majeure  parti-e  de  la  succession.'' 

If  this  be  the  correct  view  of  the  case,  the  burden  of  the  proof  falls  on  the  Appel- 
lants to  show  that  the  Bank  shares  fell  within  the  property  which  De  Lisle,  as  Tutor, 
was  entitled  to  dispose  of  without  the  sanction  of  a  Court  of  Justice. 

It  is  alwavs  to  be  borne  in  mind  that,  as  the  wants  and  exigencies  of  society 
increase,  new  denominations  of  property  will  come  into  existence,  to  which  the 
observations  made  and  rules  laid  down  in  previous  cases  do  not  precisely  a] 
hut  we  entertain  no  [447]  doubt,  upon  a  full  review  of  this  subject,  that  the  Bank 
shares  in  question  do  not  fall  within  any  class  uf  property  which  the  Tutor  has  ; 
to  dispose  of  without  the  sanction  of  a  Court  of  Justice.  It  was  not.  in  our  opinion, 
open  to  the  Tutor  to  speculate  upon,  or  to  decide  for  himself  or  for  his  Ward,  whether 
such  shares  as  these  were  likely  to  rise  or  fall  in  value.  We  think  that  no  distinction 
can  be  taken  in  this  respect,  and.  so  far  as  the  power  of  the  Tutor  is  concerned, 
between  the  shares  in  the  Montreal  Bank  and  shares  in  the  Company  of  the  Bank  of 
England  and  stock  in  the  English  or  Foreign  funds,  and  that  the  sale  and  realization 
of  such  propertv  requires  the  interposition  and  sanction  of  a  Court  of  Justice,  and  the 
re-investment  of  the  proceeds  in  property  producing  a  permanent  inco  ording 

the  terms  of  the  Ordonnance  of  Orleans. 

It  lias  also  _  led   before  us  that  the  power  of  the  Tutor   is.  by  all  the 

authorities,   held   to    include   administration,   and  that   administration    neci  ssarily 
includes  sale.     But  we  dissent   from  that  argument:   we  think  that  the  supposition 
that  the  administration  of  the  affairs  of  a  Ward  necessarily  involves  the  sale  1 
portion  of  his  property,  is  one  derived  from  the  ideas  which  in  England  attach  to 
the  word   "  administration."  which,   in   its  technical  sense,   applies  only  to  a  legal 

nal    representative:    but    this    is.    in    our   opinion,    wholly    distinct 
functions  of  a  Tutor,  and  which,  in  order  to  avoid  confusion,  it  is  essential  to  keep 
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•.     Administration  as  applicable  to  a  Tutor,  includes  manaj 
.t  include  sali  .  ui  li  -  to  the  limited  and  qualified  extent  already  pointed  out. 

ly  for  this  reason  that  we  have  not  thought  [448]  it  ible 

iment  on  the  authorities  cited  from  the  -  of  the  English  tribunals. 

.id  the  arguments  deduced  from  them  :  they  have  not.  in  our  opinion,  any  relevai 
i  the  matter  to  be  decided  in  this 

\   ither  have  we  thought  it  of  any  moment  to  consider  the  Articles  in  the  present 
rench   Code,  or  the   di-  I  onferences  which  took  place  when  that 

ode  was  framed,  except  so  far  as  these  Conferences  illustrate  any  ambiguous  point 
i  the  earlier  law  which,  up  to  that  time,  obtained  in  the  Kingdom  of  France.  So 
ir  as  these  latter  have  any  bearing  on  the  subject,  they  concur  in  bringing  us  to  the 
inclusion  already  stated,  that  by  the  law  of  France  prior  to  that  period,  and 
hich  is  that  now  it.  force  in  the  Province  of  Lower  Canada,  it  was  not  in  the  power 
f  the  Tutor  to  sell  the  Bank  shares  without  the  assistance  and  sanction  of  a  Court 
I  Justice. 

The  nest  question  to  be  considered  is,  the  effect  of  the  sale  which  has  actually  taken 
lace,  and  the  transfer  of  these  shares  to  persons  who  are  strangers  to  the  record. 

It  is  argued  by  the  Counsel  for  the  Appellants,  even  on  the  assumption  that  the 
utor  exceeded  his  authority,  still  that  the  sale  was  good  :  and  that,  assuming  that 
ue  transfer  ought  not  to  have  been  made,  still  that,  being  made,  it  is  valid,  and 
hat  the  act  can  only  be  treated  as  a  voidable  transaction,  and  not  as  one  actually 
oid.  and  that,  if  it  be  only  voidable,  the  persons  who  bought  the  shares,  and  in  w:  - 
anies  they  now  stand,  ought  to  have  been  brought  before  the  Court  to  answer  to  a 
latter  in  which  they  were  so  materially  interested. 

^Ve  are  of  opinion,  however,  that  the  act  of  the  [449]  Tutor,  exceeding  the  limits 
f  his  power  and  the  scope  of  his  authority,  is  actually  void.     The  authorities  on 

-  -  lbject.  amongst  the  authors  cited  to  us.  are  conclusive  on  this  head.  It  is  not 
-  .ry  to  refer  to  them  in  detail,  but  it  may  be  useful  to  refer  to  one  passage, 
.here  the  principle  which  governs  them  and  the  reasons  for  it  appear  to  us  to  be 
.-ell  and  lucidly  stated  by  Pothier.  in  his  "  Traite  des  Personnel"  part  i.  titre  vi.  art. 
ii.  sec.  2.  After  stating  in  this  passage  that  a  Minor  can.  after  his  minority  is 
ver.  reclaim  immoveable  property  sold  by  the  Tutor,  Pothier  observes  that  he  can 
lo  so  without  having  "  besoin,  pour  cela.  de  letto  ■  ission  :  car  on  n'a  besoin  de 

es  lettres  que  pour  revenir  contre  son  propre  fait.     f'n  mineur  a  besoin  de  lettres 
le  fait  de  son  tuteur,  parce  que  le  fait  de  son  tuteur  est  cense  son  propre  fait  : 
•tais  cettt  regie  n'a  lieu  qu'd  Tegard  des  chose*  renfermees  dans  le  pouvoir  (Tun 
uteur.  r'fst-a-dire.  qui  concernent  V administration  du  tuteur.    Or  eette  rente,  faite 
«w  le  tuteur.  etant  une  chose  qui  excede  les  bornes  du  pouvoir  du  tuteur.  n'est  pas 
Jus.  a  cet  igard,  It  fait  du  mineur.  que  ne  le  serait  le  fait  (Pun  Stranger,  qui  se  serait 
le  vendre  cet  immeuble.     Le  mineur  n'a  done  pas  plus  besoin  de  lettres.  pour 
evendiquer  cet  immeuble,  que  s'il  avail  ete  rendu  par  un  etranger  sans  raractere : 
t  le  tuteur  hit  mime,  dans  les  choses  qui  ezcedent  son  pouvoir.  doit  etie  regarde 
raetere." 
This  passage,  besides  bearing  on  the  point  now  considering,  is  useful,  also,  as 
K)intinL.r  out  that  in  the  sense  in  which  the  word  ""  administration."  was  employed 
>y  the  French  Jurists  on  this  subject,  it  did  not  include  in  it  the  idea  of  sale  which 
s  derived  from  our  English  notions  on  this  subject.     The  ob-[450]-servations  just 
•ead  are  made,  it  is  true,  by  Pothier  with  relation  to  the  sale  of  immoveable  pro- 
perty, but  the  principle  is  the  same  with  respect  to  all  property  sold  by  the  Tutor 
vhich  he  had  no  power  to  sell,  and  which  the  authority  of  a  Court  of  Justice  could 
done  entitle  him  to  dispose  of.     When  this  excess  of  power  is  once  established,  then 
he  sale  is.  in  fact,  the  sale  of  a  stranger,  and  the  act  here  complained  of  is  as  if 
I  stranger  had  sold  these  shares,  and  had  then,  by  fraud  or  forgery,  induced  the 
lank  to  make  the  transfer  of  them  in  their  books.     In  that  case  thev  would  still 
eniain  liable  to  the  rights  of  the  Minor,  both  for  the  shares  themselves  and  for  the 
lividends  which  accrued  on  them. 

Though  it  cannot,  in  our  opinion,  affect  the  ultimate  decision  of  the  case,  which 

nust  rest  on  the  principles  already  stated,  it  is  not  an  immaterial  circumstance  in 

he  consideration  of  this  case,  that  the  Sub-tutor.  Robert   Simson.  on  the   29tb  of 

mbii.  1846.  a  year  and  a  half  before  the  first  sale  of  shares  took  place,  save 
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g  liar  and  formal  notice  to  the  Hank  that  De  Lisle,  the  Tutor,  had  no  authority  to 

sell  the  shares,  and  that  the  circumstances  of  the  Ward  were  such  that  the  disposal 

of  them  was  not  required  for  her  benefit.      The  distressed  circumstances  of  De  Lisle 

also  to  have  .  i  likely  to  be  known  to  the  Bank,  in  which  cue 

it  was  probable  that  any  sale  bv  him  would  be  for  his  own  sole  advantage. 

The  functions  and  duties  of  the  Sub-tutor  seem  to  be  not  very  clearly  defined  :  be 
has  no  power  of  aetivelv  interfering,  but  his  duty  seems  to  be  to  watch  over  the 
conduct  of  the  Tutor,  and  endeavour  to  pre-[451]-vent  injury  being  inflicted  on  the 
t  property  of  the  Ward.     Nothing  could  be  more  formal  or  precise  tha 
-   ;  ved  bv  liim  on  the  Bank  in  that'eharacter  :  and  as  the  Bank  have  thought 
on  their  own  determination,  without  even  giving  notice  to  the  Sub-tutor. 
the  friends  of  the  Minor,  of  the  attempt  the  Tutor  was  making  to  sell  his  Ward's 
property,  to  allow  the  transfer  in  their  books  of  all  these  shares   by  the  Tut 
mere  strangers,   they   must   now   take  the  consequences,   their   Lordships  bei:  _ 
opinion   that  the  act   of  making  that  transfer  was.  so  far   as   regards  the   Minor, 
merelv  nominal,  that   it  took  away  no  property  from  her.  and  that   the  d< 
of  the  Superior  Court  of  Lower  Canada  and  of  the  Court  of  Queen's  Bench  is  correct, 
and  must  be  affirmed,  with  costs:  and  they  will  humbly  advi-e  Her  Majesty  a 
ingly. 

Mews'  Di<*    tit    COLONY ;  II.  Partkclak  Colonies:  i.  BritUh   Sorth  An- 

NT.S     246,  5  L.T.  70,  9  W.R  936.] 


[452]  ON  APPEAL  FROM  THE  SUPREME  COURT  OF  JUDICATURE  AT 

MADRAS. 

MOSES  KERAEOOSE  — Appellant;  BENJAMIN  BROOES  — Respondent  * 

[Dec.  6.  I860]. 

Under  the  Imperial  Statute.  1 1th  and  1 2th  Vict.  c.  21,  relating  to  Insolvent  debtors 
in  India,  the  Assignees  have  a  right  to  subsequently-acquired  property  of  an 
Insolvent,  unless  the  Insolvent  has  obtained  a  certificate  and  discharge,  but 
this  title  of  the  Assignees  is  subject  to  two  qualifications — first,  when  the 
Insolvent  has  acquired  property  subject  to  liens  and  obligations:  in  such  a 
case  the  property  taken  is  subject  to  the  equities  and  charges  which  affect  it 
in  the  hands  of  the  Insolvent  :  and.  secondly,  when  the  Insolvent  carries 
trade  at  a  subsequent  period,  with  the  assent  of  the  Assignees,  the  property 
which  is  acquired  in  the  subsequent  trade  will  be  subject  in  equit; 
charge  of  creditors  in  that  trade,  in  priority  to  the  claim  of  the  Assig 

An  uncertificated  Insolvent  borrowed  money  for  the  purpose  of  purch,  -     _  _ 
to  carry  on   a  business,  and.  in  order  to  secure  the  advances  mad      _ 
Bond  and  agreed  in  writing,  to  execute  a  mortgage  of  the  L'oods  so  purchased 
to  the  lender  to  secure  repayment.     He  afterwards  executed   ..        -•  s 
ofl       e        s  for  that  purpose.     Thebusi:    --       -    arriedon  with  the  k 
■  if.   and   without   any  objection  by.  the  Official  Assignee.      The  lender  : 
had  posi  ds  ass  a    >-d  to  him  by  the  Insclvent.  and  the  - 

remained  i;         ssession  of  the  Insolvent  until  his  death.      Held  (rev.    - 
decree  of  the  Supreme  Court   at  Madras)  that  the  Insolvent's  after-acquired 
property  was  subject  to  the  lien  of  the  lender,  and  that  such  lien  was  ] 

.mv  claim  of  the   Official   Assignee   under  the   insolvent  v     11    Mo,. 
469.  470], 

The  sum   involved   was  under  the  prescribed  amount  limited  by  the  Order  in 
1     unci]  of  the   10th  of  April.    1838,      Upon    a   special   application,  the   fact 

•Present:   The  R:_  Lord  Chelmsford,  the  Right    Boi  .   Lord   Kn  ^sdown, 

the  Right  Hon.  Dr.  Lushington,  and  the  Right  Hon.  Sir  Edward  Rvan.      A**e*r 
Tlie  R  .    '  lb ■:     Sir  Lawrence  Peel,  and  the  Right  Hon.  Sir  James  \V.  Colvile 

? 


KERAKOOSK   r.    IIROOKS  [  IHCOJ  XIV  MOORE,  453 

appearing  thai  the  question  involved  the  construction  of  an  Act  of  Parlia- 
ment respecting  the  operation  of  the  law  of  Insolvent  debtors  in  India,  l> 
to  appeal  waB  granted  [14  Moo.  P.C.  101.  165]. 

In  the  Supreme  Court  of  Madras  the  following  special  case  was  Btated:— 

A.  Cundasawmy  Moodelly  was,  on  the  23rd  of  April,  1858,  by  the  Court   for  the 
elief  of  Insolvent  [453]  Debtors  at  Madras,  adjudged  to  have  committed  an  act  of 

ency  under  the  18th  Vict.,  c.  21,  see.  9,  and  on  the  same  day  the  usual  vest 
irder  was  made  under  the  1  Itli  section. 

Such  adjudication  of  Insolvency  was  oot  questioned  l>y  the  Insolvent,  who  after- 
rards  filed  his  schedule  in  the-matter,  and  on  the  18th  of  September  obtained  his 
mal  discha  rge  under  si  ct  ion   I  7. 

The  Insolvent  did  not  file  any  petition  under  the  60th  section,  nor  did  he  obtain 
.is  discharge  in  the  nature  of  a  certificate 

The  Insolvent  previous  and  up  to  Ins  Insolvency  was  the  proprietor  of  an  hotel 
.vhieh  was  known  as  the  "  Imperial  Hotel,"  and  after  his  discharge  this  hotel  was 
iept  IjyT.  Soondarum  Moodelly  and  P.  Appavoo  Moodelly  who  engaged  the  Insolvent, 
.ii  a  salary  of  Rs.  40  a  month,  to  manage  as  their  servant  the  hotel  known  as  the 
Imperial  Hotel;"  and  he  did  so  manage  the  same  down  to  the  7th  of  February. 
1859. 

On  the  7th  of  February,  1859,  the  Insolvent  borrowed  from  the  Defendant.  Mosi  - 

Kerakoose,  who  was  ..« E  such  insolvency,  Rs.  10,000,  and  on  the  same  day  he 

ed  Ins  Bond  to  Moses  Kerakoose  in  the  penal  sum  of  Rs.  20,000,  conditioned 
or  payment  of  Its.  10,000,  and  interest  at  12  per  cent,  per  annum,  three  months 
ifter  date. 

On  the  same  7th  of  February,  1859,  the  Insolvent,  [454]  from  and  out  of  the  sum 

l    1!-.    ID, (HID.   so  borrowed   and   received   by  him  from  the  Defendant,   paid   to  the 

said  T.  Soondarum  Moodelly  and  I'.  Appavoo  Moodelly  the  sum  of  Rs.  6500,  for  the 

purchase  of  the  furniture,  stock-in-trade,  and  goodwill  of  the  hotel,  and  expended  the 

remaining  sum  of  Rs.  3500,  in  the  purchase  of  certain  carriages,  horses,  and  harness, 

0  be  let  for  hire. 

On  the  same  day  the  Insolvent,   in   further  performance  of  his  agreement   with 

he  Defendant,  executed  to  Moses  Kerakoose  an  instrument  under  seal,  in  these  words  : 

Know  all  men  by  these  presents  that  I,  Agappah  Cundasawmy  Moodelly,  for  the 

securing  the  repayment    of  the  within  sum  of  Rs.    ID. HDD  so  borrowed  and 

red    by   me    at    the   time   within    mentioned,    have   granted,    bargained,   sold, 

ned,  and  set  over  unto  Moses  Kerakoose.  his  heirs,  executors,  administrate] 

>l  assigns  (Here  the  items  of  property,  goods,  and  chattels  were  inserted,  and  the 

instrument  then  proceeded)  and  all  my  interest  due  and  to  grow  due  thereon,  and 

ill  my  right,  title,  interest,  claim  or  demand  whatsoever  of.  in,  or  to  the  same,  and 

-hould  default  be  hereafter  made  in  payment  of  the  within  sum  of  Rs.   10,000,  so 

lorrowed  and  received  by  me  as  aforesaid,  when  the  same  shall  become  due,  then 

1  do  hereby  for  myself,  and  my  heirs,  executors,  and  administrators,  authorize  and 

bwer  the  said  Moses  Kerakoose,  by  giving  me  three  days'  notice,  to  sell  and 
lispuse  of  the  said  (Here  the  items  of  properly  were  inserted  over  again,  and  the 
instrument  then  concludes  in  these  words)  hereby  assigned  and  set  over,  or  intended 
o  be,  and  to  pay  and  apply  the  proceeds  of  such  sale  in  discharge  of  the  principal 
interest  [455]  due  on  the  within  bond.  Agappah  Cundasawmy  Moodellv. 
sealed,  and  delivered,  where  no  stamp  paper  is  to  be  had,  in  the  presence 
if  Satour  Lazar.  C.  Theroovengadow  Moodellv.'' 

The  whole  of  the  goods  and  chattels  mentioned  in  the  instrument  were  purchased 
iv  the  Insolvent,  by  and  with  the  sum  of  Rs.  10, ODD.  so  as  aforesaid  lent  and  advanced 
iy  the  Defendant  to  the  Insolvent,  and  the  sum  was  lent  and  advanced  by  the 
Defendant  to  the  Insolvent,  on  the  express  understanding  and  agreement,  that  the 
was  to  be  laid  out  by  him  in  the  purchase  of  the  goods  and  chattels,  and  that 
:he  same,  when  so  purchased,  were  to  be  mortgaged  by  the  instrument,  above  set 
iut  by  the  Insolvent  to  the  Defendant  to  secure  to  him  the  repavment  of  the  sum 
ii   IN.'  ID. 000  and  interest. 

The  whole  of  the  goods  and  chattels  mentioned  in  the  above  instrument  were  con- 

.-'.77 
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tained  in,  and  kept  upon,  the  premises,  called  the  "  Imperial  Hotel."  situate  on  the 
road  leading  to  St.  Thomas'  Mount,  in  which  the  Insolvent  from  and  after  tl 
of  February.  1859,  with  the  Plaintiffs  knowledge  carried  on  bu-       -•     is    in  iiotel- 
keeper.  on  his  unt. 

s  Kerakoose  had  no  possession  of  such  goods  and  chattels,  or  of  any  part 
thereof :  but  the  same  remained  in  the  Insolvents  possession,  down  to  the  date  of 
ath. 

The  Official  Assignee  had  no  knowledge  of  the  Insolvent's  transactions  aforesaid 
with  Moses  Kerakoose.  or  of  the  purchase  of  property  in  the  hotel,  from  T.  Soondaruni 
Moodelly  and  P.  Appavoo  Moodelly. 

The  Insolvent  departed  this  life,  on  the  7th  of  April.  1859.  intestate,  leaving  a 
widow  surviving  him,  [456]  who  declined  to  administer  to  hi-  I      .-.nd  other 

debt-      -       -  that  to  the  Dei  ontraeted  subsequent  to  his  insolven 

s  Kerakoose.  immediately  after  the  death  of  the  Insolvent,  and  on  : 
of  April.  18J  <rueted  Messrs.  Ashton,  Richardson  and  Co.  to  take  possession  of 

all  the  goods  and  chattels  mentioned  and  set  out  in  the  instrument  of  the  Tth  of 
February.  1859,  and  they  accordingly  placed  their  Peons  in  charge  of  the  Hotel  and 
of  the  goods  and  chattels  mentioned  in  the  instrument  of  the  Tth  of  February.  1  - " 

.'    Assignee,  on  the  8th  of  April,   1859,   instructed  Messrs.   Ashtor. 
Richardson  and  Co.  to  take  possession  of  all  the  goods  and  chattels  contained  in  or 
*.ing  on  the  pi  •      :.ieh  were  reputed  to  belong  to  the  Insolvent,  and  there- 

upon a  dispute  arose  between  the  Defendant  and  the  Plaintiff  as  to  thi 
the  Defendant  to  the  property  mortgaged  by  the  Insolvent,  above  set  out,  and  it  was 
ultimately  agreed  that  the  property  so  taken  possession  of  by  Messi  s.  Ashton.  Richar 
son  and  Co.,  under  the  orders  of  the  Defendant,  together  with  all  the  other  prop 
in  the  hotel,  should  be  sold  by  them  at  a  public  auction. 

The  nett  proceeds  of  the  sale  of  the  property  mentioned  and  set  out  in  the  . 
ment  of  the  7th  of  February.  1859,  amounted  to  Rs.  82        1      9  p. 

It  was  agreed  that  such  nett  proceeds  should  represent  the  goods  and  cl 
and  that  no  action  for  damages  should  be  brought  by  either  party  against  the 
in  respect  thereof,  and  that  both  parties  should  submit  the:    -        s  to  the  jud. 
of  the  Supreme  Court  in  this  matter. 

The  question  for  determination  of  the  Court  was.  [457]  whether  such  n<r' 
ceeds  formed  part  of  the  estate  of  the  Insolvent,  to  be  distributed  a: 
creditors  under  the  insolvency,  and  if  so,  then  that  the  same  might  be  declared 
decreed  accordingly. 

The  special  case  -     -       srued  before  the  Supreme  Court  on  the  2nd  of  Septemb 
ad  si     'd  over  for  judgment  until  the  12th  of  September.   1859.  when 
Court  decreed  that  the  nett  proceeds  formed  part  of  the  estate  of  the  Insolvent,  i 
passed  to  the  Plaintiff  as  his  Assignee.     After  --ating  the  above  facts,  the  lear 

~:r  Adam  Bittleston,  proceeded  as  follows: — "The  Defendant  never  had 

•  -•  _        -     38  ^ned  to  him  by  the  instrun  •  a    ment  of  th 

oruary.  1859.  but  they  remained  in  the  possess  •iit .  who.  from 

and  after  that  day  to  the  day  of  his  death,  the  7th  of  April  in  the  same  year,  carried 

on  business  as  an  hotel-keeper  on  his  own  account.  - .  rinds  that  the  Insolvent 

so  carried  on  business  with  the  knowledge  of  the  Official  Assigi  ee.  but  that  the 

'-. -■  gnee  had  no  knowledge  of  the    .'  -     tion   with  tl. 

fendant.  nor  of  the  purchase  of  the  property  in  the  whole  from  Soondrui 
and  Appavoo  Moodelly.     Upon  the  death  of  Cundasawmy.  t'     goods 
claimed  by  the  Defendant,  under  his  mortgage,  and.  his  title  being  disputed 
Official  Assignee,  the  property  has  been  sold :  and  the  question  submitted  by 
met-  to  this  Con  .er  the  nett  proce-  sale  form  part  of  the 

of  the  said  Insolvent  to  be  distributed  amongst  the  creditors  under  tl 
solvency.     Xow.  the  language  of  the  Insolvent   Act   is  perfectly  clear.     It  leatw 
no  room  to  doubt  that  the  effect  sting  order  is 

all  the  future  estate,  title,  and  [458]  interest  of  the  Insolvent  in  any  effects  which  he 
mav  purchase  aft>  r  his  ins  U  as  in  iv  r  to  which  he  may  have 

been  previously  entitled.     The  situation  of  e  who  has  not  o 

discharge  in  the  nature  of  a  ct  under  the  Statute.  11th  and  12th  V 

21,  is  not  materially  different  from  that  of  an  uncertificated  Bankrupt  undi 
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English  Bankrupt    Laws;  and,  as  a  general  rule,  it   was  nol   disputed  al   the  Bar 
liai  an  uncertificated   Bankrupt   lias  no  power  of  acquiring  property  for  himself, 
mt   whatever   lie  acquires  passes  to  his  Assignees.     In   Everett  v.   Backhouse  (10 
•Vs.  99),  tla'  Master  of  the  Rolls,  Sir  William  Grant,  says,  'It   is  clear,  being  an 
mcertificated    Bankrupt,   In-  could   acquire   property   only   for   the   benefit    of   liis 
ireditors  under  those  commissions,  unless,  indeed,  under  very  particular  circum- 
itances;  where  the  Assignees  may  by  their  conduct  have  precluded  themselves  from 
Laiming  the  property,  which  they  have  permitted  the  Bankrupt  to  acquire  in  the 
rade  in  which  he  was  afterwards  engaged,  as  in  Trougfiton  v.  Gitley  (Ambler,  630) : 
mt  in  other  eases,  without  these  particular  circumstances,  it   is  perfectly  clear  the 
(ankrupt,  either  by  himself  or  a  partner,  acquires  property  net  for  himself  or  his 
IBM  creditors,  but  for  the  Assignees  under  the  exist  inn  commissions.'     Accordingly 
'  was  argued,  on  behalf  of  the  Defendant,  that  this  ease  fell  within  the  principle  of 
he  decision  in  Troughton  v.  Gitley,  ami  the  comparatively  recent  case  of  Tucker 
.  Il<  i milium  (1  Sm.  ami  Giff.  394,  S.C.  I  He  G.  Mai',  ami  Gor.  395)  founded  upon  it. 
bit  it  seems  to  me  that  the  present  ease  cannot  he  governed  by  those  decisions.      In 
Vroughton   v.  Gitley,  (lie  Assignees  -were  parties  to  the  original  arrangement,  by 
■vhich  the  Bankrupt  was  put  into  possession  of  property  for  the  [459]  purpose  of 
■nabling  him  to  carry  on  his  trade;  he  was  afterwards  suffered  to  trade  for  fom 
-  without  interruption  or  claim,  and,  upon  his  death,  after  he  had  made  profits 
n  his  trade,  the  question  arose  between  the  two  sets  of  creditors  in  an  administra- 
ion  suit,  and  the  Court  held  that  the  creditors  under  the  commission  had.  by  their 
onduet,  lost  their  priority.     In  Tucker  v.  Hernaman  (1   Sm.  and  Giff.  -'509),   V.C. 
Stuart  says,  it  was  decided  by  Troughton  v.  Gitley  that  the  Assignee  of  a  Bankrupt 
tvho  has  neglected  his  duty  in  suffering  the  Bankrupt  to  contract  debts  and  amass 
iroperty  is  to  he  postponed  to  subsequent  creditors.     And  in  the  same  ease  upon 
ippeal,  i  De  <!.  .Mae.  and  Gor.  399,  L.  J.  Turner  said,  'The  case  of  Troughton  v. 
i  it'iy  is  a  clear  authority  for  this,  that,  if  creditors  under  a  commission  in  bank- 
ruptcy,  permit  the  Bankrupt  to  carry  on  his  trade  subsequently  to  the  issuing  of 
hat  commission,  those  prior  creditors,  as  in  the  case  of  a  prior  mortgagee  standing 
by  and  suffering  a  subsequent  mortgage  to  be  made,  without  giving  notice  of  his 
ity,  lose  their  priority  in  respect  to  the  debts  which  were  due  to  them  :  and  that 
in  the  administration  of  the  estate  of  a  Bankrupt  so  circumstanced,  the  debts  of 
ireditors  incurred  subsequently  to  the  commission  must  he  paid  in  priority,  upon 
the  authority  of  Troughton  v.   Gitley,  thus  understood.  Tucker  v.  Hernaman  was 
lecided.'     But    is  this  the  case  of   a  man   having   a  lien   standing  by   and   letting 
another  make  a  new  security?     On  the  7th  February,  what  had  the  Official  Assignee 
or  the   creditors   done  to   preclude  them   from   claiming   any   property   which   the 
hisolvent  might  acquire  by  purchase?  where  is  the  conduct  amounting  to  a  declara- 
tion to  all  mankind  [460]  that  he  had  sufficient  capacity?     The  case  states  that   he 
did  on  that  day  purchase  the  goods  in  question,  and  the  Defendant  claims  under  an 
assignment    from  him;  neither  the  Official  Assignee  nor  the  creditors   under  the 
insolvency  had  any  knowledge  of  that  transaction,  and  it  is  difficult  to  understand 
how  they  can  be  prejudiced  on  the  ground  that  they  permitted  that  to  take  place 
which  they  had  no  means  of  preventing.     In  the  fact  that  the  Insolvent  afterwards 
for  two  months  carried  on  trade  on  his  own  account,  with  the  knowledge  of  the 
Official  Assignee,  I  can  discover  no  ground  for  depriving  the  creditors  under  the 
commission  of  their  priority  over  the  Defendant;   and  the  fact  that  other   del  its. 
besides  that  of  the  Defendant,  were  contracted  subsequent  to  this  insolvency,  does 
not  seem  to  me  materially  to  affect  the  question  as  between  the  Defendant  and  the 
creditors   under   the    insolvency.     It    was    not    discussed    at    the    bar,    whether    the 
creditors  whose  debts  were  contracted  during  the  two  months  when  the  Insolvent 
was   carrying   on   trade   on   his   own    account    with   the   knowledge   of   the   Official 
Assignee,  would  be  entitled  to  priority.     Indeed,  those  creditors  are  not   parties  to 
this  ease;  their  interests  have  not  been   represented  here,  and  they  would  not  be 
bound  by  this  decision.     But  I  have  given  some  consideration  to  that  quest  ion  ;  and 
though  their  case  comes  much  nearer  to  the  case  of  Troughton  v.  Gitley  than  the 
casi    of  the  Defendant  (so  that  if  the  Insolvent  had  made  profits  by  his  trade,  even 
in  the  short  period  of  two  months,  I  should  have  been  strongly  inclined  to  think 
that  they  would  have  had  a  prior  claim  upon  the  profits  acquired  in  that  trade),  yet, 
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•  lie  property  in  question  was  not  acquired  in  the  trade,  but  before 
[461]  tlie  trade  was  commenced,  nor  with  the  concurrence  of  the  Official  Assignee  or 
creditors,  but  without  their  knowledge,  it  seems  to  me  that  the  equity  established 
in  Troughton  v.  Gitley  does  not  apply  in  this  case,  even  in  favour  of  those  cred 
whose  debts  were  contracted  during  the  trading.  It  is  observable  that  in  Tutktr 
v.  Hernaman,  the  fund  upon  which  the  subsequent  creditors  were  held  to  have  a 
prior  claim  appears  to  have  consisted  wholly  of  the  profits  realized  in 
the  business  carried  on  after  the  bankruptcy :  and  though,  in  Trowjhton 
v.  Gitley.  the  priority  given  to  the  subsequent  creditors  extended 
the  original  fund  with  which  the  Bankrupt  commenced  trading  after  his  bankruptcy. 
•11  as  to  the  profits  realized  by  him  afterwards  in  that  trade,  yet  there  the 
original  fund  and  the  subsequent  profits  were  equally  acquired  with  the  know- 
ledge and  assent  of  the  assignees  under  the  commission.  It  might  be  argued,  on 
behalf  of  this  class  of  creditors,  that  though  the  Official  Assignee  knew  nothing  of 
the  transaction  with  the  Defendant,  or  of  the  purchase  of  i  _  ids  by  the  Insolvent, 
yet.  as  he  knew  t":  ssion  of  them  had  been  delivered  to  the  Insolvent,  and 

permitted  him  with  th  -      _      is  to  trade  on  his  own  account,  he  held  out  the 
1.  -  ilvent  as  a  trader  who  might  be  trusted,  and  by  so  doing  he  has  precluded  him- 
_  the  prior  right  of  the  creditors  under  the  insolvei  pan 

of  the  property  employed  in  that  trade.  But  the  possession  which  the  Insolvent 
had  was  not  inconsistent  with  the  supposition  that  the  property  remained  vested  in 
others:  and,  indeed,  the  claim  of  the  Official  Ass  _  seems,  at  first,  to  have  been 

made  upon  such  supposition,  for  he  directs  Messrs.  Ashton  and  Richard-       [4GBQ 
-   :ze  such  goods  as  were  reputed  to  belong  to  the  Ins  :.d  I  am  not  aware 

that  it  is  any  part  of  the  duty  of  an  Assignee  to  interpose  for  the  purpose  of  preventing 
an  Insolvent  from  carrying  on  his  trade,  if  any  friend  of  the  Insolvent 
to  trust  him  with  the  possession  of  goods  for  that  purpose.     I  do  not  see  how  he  could 
effectually  prevent  such  an  arrangement,  and  the  interest  of  the  creditors  under 
the  insolvency  might  often  suffer  if  he  did  :  for.  if  the  trade  is  subsequently  carried 
on  with  profit,  the  fund  realized  is  liable  to  their  debts,   after  those  of  tlit 
sequent   creditors  have  been   discharged.     Therefore,   upon   the   whole,   under  the 
very  peculiar  circumstances  of  this  case.   I  think  that   even  the  creditors  whose 
debts  were  contracted  during  the  two  months,  from  the  7th  of  February  to  tL 
of  April,  could  not.  as  regards  payment  out  of  this  fund,  claim  priority  oi 
creditors  under  the  insolvency.     There  is  one  other  point  of  view  in  which  I  have 
considered  this  case.     Lord  St.  Leonards  in  _  Mac.  and 

Gor.  -.  '  It  may  be  considered  as  decided  that  the  Assignee  in  insolv 

reprc-~     ts  1       Insolvent:  he  stands  in  his  place,  and  takes  only  such  intei 

_:ve.  and  subject  to  all  equities  to  which  the  Insolvent  himself  is  bound  : '  and, 
under  the  influence  of  feeling  that  the  case  was  one  of  some  hardship   upoi 
Defendant.  I  have  given  some  consideration  to  the  question  whether  any  equity  in 
the  Defendant's  favour,  binding  on  I  ould  arise  out  of  the  agreement 

-en  the  Defendant  and  the  Ins  ;  that  the  money  lent  by  the  one  should  be 

applied  by  the  other  in  the  purchase  of  the  s  _        -   in  question  :  and  that 

they  should  be  immediately  mortgaged  to  the  [463]  Defendant  :  but  it  is  clear  that 
tlie  intention  was  that  the  property  in  tl.t  a  -  should  vest  in  the  Insolvent:  and 
the  Defendant  knew  that  he  was  dealing  with  an  insolvent,  and  that  circumsl 

-  to  me  fatal  to  any  claim  for  equitable  relief  on  his  part.     He  must  be  taken 
to  ha  fed  to  advance  the  money  upon  such  a  security  as  the  Insolvei.' 

apetent  to  give.  and.  if  he  took  a  security  which  was  worthless,  he  to 
with  full  knowledge  ircumstance  which  rendered  it  so:  and  iguora 

law  is  not  to  be  presumed :  and  if  presumed,  would  not  afford  a  title  to  relief 
the  case  of  Mi  i  1   Mont.  D.  and  Di    I  .  which  I  mentioned  on  the 

lent,   it  appears  that  the  Plaintiffs,  who.  upon   deposit  of  a  lease,   advanced 
an  uncertificated  Bankrupt  upon  the  tri     -         to  him  of  the  lease  of  a 
public-house,  were  ignorant  of  his  bankruptcy  at  the  time,  and  that  the  very  - 
act  which  s  -fence  to  the  lease,  viz.  the  delivery,  v.  t  which  constituted 

the  deposit  and  the  lien.     I  have  come  to  the  conclusion  that,  in  this  case,  the  pro- 
quired  by  the  Insolvent  by  purchase,  passed  to  the  Official 
■  operation  of  the  vesting  order,  and  that  the  proceeds  of  the  sale  form 
part  of  tlie  Insolvent's  estate,  to  be  distributed  under  the  insolvency.     In  this  : 
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here  may,  at  firsl  sight,  appear  to  be  some  hardship  upon  the  Defendant  :  bu1  it 
nay  reasonably  be  supposed,  that  lie  speculated  upon  the  probabilitj  of  the  [nsol- 
■ent  being  able  to  carry  on  a  protitable  trade,  and  of  succeeding  in  realizing  a 
'und  sufficient  to  pay  him  as  well  as  his  other  creditors;  at  all  events,  he  might,  if 

L6  had  SO  chosen,  have  purchased  the  goods  hiiiiscll'.  in  which  [464]  case  sonic  nm  i,  e, 
!  least,  would  have  Keen  given  that  the  property  in  the  Insolvent's  possession  w.is 
tot  his  own.  And.  as  was  said  by  Bayley  .).,  in  Nias  v.  Adamson  (3  Bar.  and  Aid. 
.'•'ill.  'there  is  no  hardship  in  this,  for  it  is  clear,  that  the  goods  cannot  be  pur- 
hased  with  n  mi  icy  belonging  to  the  Bankrupt  himself;  and,  if  purcha    d  b; uej 

idonging   to   a    friend,    it    is    as   easy    for    the    friend    to    buy    it.    and    to    have   a    leg  ll 

iroperty  transferred  to  him.'  " 

The  Defendant  filed  in  the  Supreme  Court  a  petition  for  leave  to  appeal  to  Her 
Majesty  in  Council  against  the  judgment  of  the  Conn,  but  as  the  subject  matter 
inder  Rs.  10,000,  the  Court  refused  to  allow  the  appeal. 

The  Defendant  then  presented  a  petition  to  Her  Majesty  in  Council,  praying 
For  leave  to  appeal  from  the  decree  of  the  Supreme  Court.  The  grounds  for  the 
application,  as  stated  in  the  petition,  were,  that  the  application  for  leave  to  appeal 
refused  by  the  Supreme  Court  solely  in  consequence  of  the  Order  in  Council 
if  the  1 0th  of  April,  1838,  the  amount  of  the  net t  proceeds  being  under  the  appealable 
value  of  lis.  10,000,  therein  prescribed  ;  that  the  question  at  issue  was  one  of  general 
interest  in  the  insolvency  beyond  the  mere  amount  of  the  nett  proceeds,  inasmuch 
is  the  other  creditors  of  the  Insolvent,  subsequent  to  the  insolvency,  were  interested 
in.  and  the  other  property  acquired  by  the  Insolvent  since  his  insolvency  was 
ifiected  by,  the  decision,  and  that  the  question  was  also  of  general  importance  in 
India,  as  involving  the  construction  and  working  of  the  Insolvent  Act,  11th  and 
12th  Viet.,  c.  21. 

Mr.   R.    Palmer,  ().C  in  support  of  the  petition. 

[465]  Their  Lordships*  granted  the  application,  upon  the  sum  of  £300  being 
deposited  for  costs. 

The  appeal  now-  came  on  for  hearing. 

Mr.  R.  Palmer,  Q.C.,  and  Mr.  W.  W.  Mackeson,  for  the  Appellant. — It  is  sub- 
mitted, first,  that  the  loan,  bond,  and  mortgage  formed  one  contemporaneous 
transaction.  The  mortgage  was  endorsed  on  the  bond,  and  it  was  the  intention 
of  the  parties,  previous  to  the  purchase  and  loan,  that  the  lien  or  charge  of  the 
Appellant  upon  the  property  should  precede  any  interest  of  the  Insolvent.  Such 
is  clearly  the  substantial  effect  of  the  acts  and  dealings  of  the  parties,  and  unless 
this  view  be  taken,  the  assignment  was  without  meaning,  as  the  debts  of  the  In- 
solvent exceeded  the  value  of  the  goods  and  chattels  intended  to  be  mortgaged.  But, 
secondly,  even  if  the  goods  had  not  vested  in  the  Appellant,  as  we  insist  it  did,  the 
fact  of  the  Insolvent  having  been  allowed  by  the  Official  Assignee  to  carry  on  the 
business  of  the  Hotel  on  his  own  account,  and  deal  with  the  goods  and  chattels  as 
his  own  property,  is  conclusive  against  any  claim  by  him  on  behalf  of  the  creditors, 
and  estops  him  from  disputing  the  assignment  to  the  Appellant.  As  the  Official 
Assignee  did  not,  under  the  8Gth  section  of  the  Statute  11th  and  12th  Vict.,  c.  21, 
enter  up  judgment  against  the  Insolvent,  he  cannot  claim  any  property  acquired 
by  the  Insolvent  subsequent  to  his  insolvency.  If  the  Official  [466]  Assignee  could 
take  the  property,  it  would  be  subject  to  the  same  equities  which  subsisted  between 
the  Insolvent  and  the  Respondent. 

Upon  the  question  whether  the  proceeds  of  after-acquired  goods  belonged  to  the 
Assignees  of  an  uncertificated  Insolvent,  or  to  the  mortgagee,  the  following  cases 
were  relied  on: — Plate]  v.  Bevill  (2  Excli.  Reps.  519),  Jackson  v.  Bvmliam  (8  Exeh. 
Reps.  173),  Ashley  v.  Kelt  (Strange,  1207).  Holsgrave  v.  Hedges  (3  Drew,  71). 
Eatvker  v.  Halh  well  (2  Sm.  and  Gift.  498),  Bailey  v.  Culverwell  (8  Barn,  and  Cr.  1  48), 
Teates  v.  Groves  (1  Ves.  .Inn.  280),  Run  v.  Dun-son  (I  Acs.  331),  Loin/tun  v.  Ilortun 
(1  Hare,  549),  Curtis  v.  Auber  (1  Jac.  and  Wal.  526),  Tdpfield  v.  HUlman  (6  Man. 
and  Gr.  245),  Carvalho  v.  Burn  (4  Harm  and  Ad.  382;  S.C.  1  Ad.  and  Ell.  883;  7 

*  Present:  The  Right  Hon.  Lord  Kingsdown,  the  Right  Hon.  the  Lord  Justice 
Knight  Bruce,  the  Right  Hon.  Sir  Edward  Ryan,  and  the  Right  Hon.  Sir  John 
Taylor  Coleridge.     Assessor, — The  Right  Hon.   Sir  Lawrence   Peel. 

381 


XTV  MOORE,  467  K.ERAKOOSE   L'.   BROOKS  _li-60] 

Sim.  wpriert  v.  Paslty  (2  Term.  56),  Kveritt  v.  Backhou-- 

Bingh.  N.C.  102),  /n    •«  Jr/i/i-sons  Trusts  rl  D 

and  I  .  In  re  B  I  Ivav  and  Job:     2  •-.-',  |  1  Term. 

v.  Whitt         ting         -     .  IToorf/fl/irf'  v.  3  Per.  and 

Troughton  \.  v.  Hernaman  (1  Sm.  and  Giff.  304     - 

on  appeal.  4  I 

Mr.   Lewis.   Q.C.,   and   Mr.   W.   H.    Melvill  for  the  Respondent. — The   prii 
which  con         s         the  creditors  of  an  Insolvent.    .  tracted  in  public  trad* 

subsequent   to  his   insolvency,   a   priority  of   payment  out   of  the   profits 
tradr         -  vacted  in  the  mam  1  in  this  case. 

Imme-[46T  y  upon  the  purchase  of  the  effects  in  question  by  th^  Insolvent,  on 

rth  of  February,  lj-59.  the  same  were  vested  in  the  Official  Assignee.     The  sub- 
-     a  -  nient  of  such  effe  '.vent  to  the  Appellant  could  no- 

judice  or  affect  the  title  of  the  Assig  -  "he  statutory  title  \        -    :nder 

insolvent-  subject  to  any  equity  arising  from  dealings  of  the  Insolvent  sub- 

-  •ivei.cy.  except  in  certain  cases  in  which  the  fact  of  the  person 
ssert      g  the  equi'       -  m  to  have  been  ignorant  of  the  insolvency      That 

distinguishing  ingredient  in  cases  of  this  kind  which  is      -     -  ght  of  by  the  Appel- 
lant.    Exp.  Boulton  il  De   G.  and  Jo.  163  >  is  a  strong  case  in  our  favour.     Ti 
hold-  -  -         a  Railway  Company  was  one  of  the  secretaries  of  the  Company 

and  a    5         tor.     He  boi  rowed  money  of  a  client  on  a  de;    sit 
of  the  shares,  but  no  further  notice  of  the  dep   sit         -  _iven  to  the  Company.     The 
Solicitor  became  Bankrupt  :  and  it  was  held  by  the  Lords  Justices  that  the  si 
were  in  his  order  and  disposition  with  the  consent  of  the  client.     In  the  pl- 
ease it  cannot  be  denied  that  the  Appellant  was  aware  of  the  insolvency  at  the  - 
of  the  transaction  in  question.     Such  knowledge  is  fatal  to  his  claim  to  have  a 
prior  lien.     Neither  can  it  be  urged  that  there  has  been  any  act  or  default  on  the 
part  of  th«   Ass  gi  ee  whereby  he  can  be  deemed  to  have  waived  or  lost  his  riirht  to 
such  effects  in  pi  iority  to  the  claim  of  the  Appellant. 

N   \t.  we  submit,  that  the  loan.  bond,  and  mortgage  did  not  form  one  transaction. 
or  that  the  parol  agreement  for  a  lieu  at  the  time  of  the  advance  of  the  money 
-tuted     an    equitable    lien.       The    authorities     [468]     upon    this     point    are 
conclusive.       In     Exp.     Coombe       I      Madd.     251 1.     Sir     John     Leach     says,        A 
g<-od    equitable    mortgage    was    made    by    the    deposit     of    the    original    1     - 
but    the    parol    agreement    to    deposit    the    further    lease,    can    give    no    title." 
Although  it  was  held  by  Lord  St.  Leonard's  in  re  Atkinson's  Tn  ■■•     _'  1 
and  Gor.    140>.  that  the  title  of  an  equitable  assignee  for  value  of  an   equil 
interest  is  not  affected  by  the  previous  insolvency  of  the  assignor  :  yet  that  in- 
distinguishable  from  the  present.      There  the   Assignee  had   no  notice  of   th< 
solvency.     Exp.  Hooper  (19  Ves.   4  77    is  an  authority,  that  where  there  was  a  I 
_    2  -     ure  a  sum  of  money,  and  the  n.       a    -  rwards  entered  into  a  ; 

_    gement  that   further  sums  advanced  subsequently  to  the  m     tg    _      -iiuuld  be 
tacked  to  the  original  mortgage,  and  the  ta< :•:  tg    _        afterwards  became  a   B 
rupt.  that  a  further  mortg    a  :  created  on  the  strength  of  the  par. 

nient.     [Lord  Chelmsford:  It  is  impossible  that  you  can  split  up  the  trans. 

:.d  that  ti      A--  _-         s  not  subject  to  the  same  equities  as  the  Insolvent  him- 
self.]    There  may  be  an  equity  between  the  Insolvent  and  the  Appellant,  but  not 
-     as  against  the  Assigi  [|     -  -      -    to  establish  that  the  party 

dealing  with  the  Insolvent  should  not  have  had  notice.    [Lord  Kingsdown  :  If  that  be 
.  broadly  lay  dowi,.  -     vent  could  deal  with  nol>ody.]     You  must  look 

to  the  conduct  .rty  contracting  with  ti.     [ns  If  he.  knowii 

solve'  iies  him  with  goods,  hi    _       -      im  a  false  ground  for  future  credit. 

But.  admitting  that  the  loan.  bond,  and  n.     tgag        ust  1h?  looked  at  as  forming 

[469]  on;  yet  in  every  case  where  property  passes  through  the  Insolvent 
and  is  dealt  with  as  his.  the  statutory  title  of  the  Assignee  at  that  moment  attaches. 
There  are  only  two  classes  of  cases  in  which  the  statutory  title  of  th  As 
displaced  :  first,  where  the  Insolvent  is  allowed  by  the  Assignee  to  continue  trading, 
then  we  admit  that  subsequent  creditors  have  a  preference  on  subsequently  acquir- 
roperty.  This  is  allowed  on  the  ground  of  public  policy  and  the  conduct  of 
•.•e  in  leading  the  public  to  give  the  Insolvent  credit.     Here  there  w... 
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iublic  i  rai i i 1 1 lt-  It  was  a  mere  secrel  ami  private  dealing.  Tl"'  second  class  is  in  cho  ■ 
,i  action.    Thai  rests  mi  the  peculiar  nature  of  the  property;  bul  even  there,  want 
,f  notice  of  the  fad  of  insolvency  forms  an  essential  ingredient. 

Tin'  Righl   Hon.  Lord  Kingsdown.     Tin-  case  rests  u] a  narrow   point.     I  adi 

ie  Statute,  lltli  and  1 2th  Vict.,  c.  21,  the  Assignee  lias  a  right  to  the  subsequently- 
icquired  property  of  an   insolvent,  unless  the  Insolvent   lias  obtained  a  certifi 
in!  discharge;   but    the  Assignee's   right   t"  Hi.'  subsequently-acquired    proper! 
lubject    i"   t«n   qualifications.      In    the    first    place,    if   the    [nsolvent    has    acquired 
iroperty  subject  in  liens  and  obligations,  then  any  property  taken  by  the  Assi 

thai    state  of  tbings,   is  taken  subject  to  those  charges  and  equities  which 

itlVct  tlir  property    in  the  hands  of  the  Insolvent.     The  sec 1  qualification  i~  this, 

hat  if  the  Insolvent  carries  mi  trade  at  a  subsequent  period,  with  the  assent  of  the 

nee  of  the  estate  under  the  Insolvent  Act,  in  the  first    instance  the  property 

!in  h   is  acquired   in  the  subsequent   trade  will  be  subject    in  equity  to  the  [470] 

harge  of  the  creditors  in  that  trade,  in  priority  to  the  clai f  the  Assignee  under 

be  first  insolvency. 

Now,  in  this  case,  when  the  facts  are  understood,  their  Lordships  cannot  enter- 
:iin  the  slightest  doubt.  It  is  admitted  that  what  has  been  dune  might  have  been 
lone  in  such  a  way  as  tn  exempt  the  property  from  the  claim  of  the  Assignees.  Then 
is  the  transaction  which  lakes  place?  The  Insolvent  carries  on  for  a  certain 
iine  the  business  of  a  lintel,  as  agenl  or  manager  for  other  persons.  <  hi  the  7th  of 
February,  1859,  he  makes  an  arrangement  with  the  Appellant,  by  which  he  becomes 
he  purchaser  of  the  property  now  in  dispute,  and  carries  on  the  trade  subsequently 
>n  his  own  account,  with  the  knowledge  of  the  Assignee  under  the  insolvency.  Cnder 
\liai  circumstances,  then,  dues  he  acquire  the  property  by  which  the  subsequent 
rade  is  carried  on?  Does  he  acquire  an  absolute  right  to  it.  discharged  from  any 
lien,  or  does  he  acquire  a  riLdit  to  it  subject  to  a  legal  or  equitable  title  on  the 
■art  of  other  persons? 

Now,  it  appears  that  a  sum  of  money  was  advanced  by  the  Appellant  for  the  pur- 
pose of  being  laid  out  in  the  purchase  of  the  property  :  and  at  the  time  it  is  advanced, 
it  is  advanced  subject  to  an  agreement,  that  it  is  to  be  laid  out  in  that  particular 
manner,  and  that  the  property  is  to  be  assigned  to  the  person  who  advances  the 
money  in  order  to  secure  the  repayment.  A  mortgage  is  executed  accordingly.  It 
s  one  transaction  by  which  the  Insolvent  never  acquired  anything  except  subject  to 
:he  lien  of  the  creditor,  and  the  Assignee  can  stand  in  no  better  situation. 

Their  Lordships,  therefore,  must   advise  Her  Majesty  that  the  judgment  of  the 
Court  below  ought  to  be  reversed,  and  with  costs. 

Mews'  Dig.  tit.  BANKRUPTCY;  B.  Property  and  Administration;  2.  f.  After 
acquired  property;  E.  The  Bankrupt;  IV.  2.  Rii/htx  of  Trading.  S.C.  8  Moo. 
Ind.  App.  339.  3  L.T.  712.  As  to  special  claim  to  appeal,  see  note  to  Retemeyer 
v.  Obermuller,  1837,  2  Moo.  P.C.  at  p.  125.] 


[471]    ON  APPEAL  FROM  THE  SUPREME  COURT  OF  THE  CAPE 

OF  GOOD  HOPE. 

FRANCOIS  LOUIS  CHARL  BICCARD,  and  Others.  Trustees  of  the  Commercial 
Marine  and  Fire  Assurance  Company, — Appellants;  JOHN  SHEPHERD,  and 
Others,  Trustees  of  the  Namaqua  Mining  Company, — Respondents  [June* 
18,  July  18,|  1861]. 


*  Present,  at  the  first  hearing  of  the  appeal:  The  Right  Hon.  Lord  Kingsdown. 
the  Right  Hon.  the  Lord  Justice  Knight  Bruce,  the  Right  Hon.  Sir  Edward  Ryan,  and 
the  Right  Hon.  the  Lord  Justice  Turner. 

t  Present,  at  the  second  argument  :  The  Right  Hon.  Lord  Wensleydale,  the  Right 
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By  the  law  of  !  -here  is  an  implied  warranty  in  every  insurance 

a  ship,  that  the  vessel  shall  be  seaworthy,  by  which  is  meant,  that  she  shall 

■  -  statt    is  to  :      airs,  equipment,  and  crew,  and  in  all  other  r^; 
■erform  the  voyag  inter  the  ordinary  perils  at  the 

time  of  sailing  upon  it.     If  the  assurance  attaches  before  the  voy.  _ 

state  of  1  - ;iip  be  commensurate  to  the  risk:  and.  if  the 
_  >e  such  as  to  require  a  different  complement  of  men.  or  state  of  equip- 
ment in  different  par*-  -  if  it  was  a  voyage  down  a  canal  or  river,  and 
thence  to  and  on  the  o]  -  it  is  enough  if  1  ssel  be  at  each  stag  :'  the 
navigation  in  which  the  loss  happened  properly  manned  and  equipped  for 
it.  But  the  assured  makes  no  warranty  to  the  underwriters  that  the  vessel 
shall  continue  seaworthy,  or  that  the  master  or  crew  shall  do  their  duty 
during  t  s  :d  their  negligence  or  misconduct  is  no  defence  to  au 
action  on  the  policv,  when  the  loss  has  been  immediately  occasioned  by  the 
perils  insured  against  14  Moo.  P.C.  493,  494]. 
"  ion  upon  a  policy  of  insurance  on  copper  ore  on  board  a  ship  "  at  and 
m  the  anchorage  of  H.  and  N.  to  S.  to  commence  upon  the  loading  on 
board  the  ship  at  and  from  the  above  ports."  Pan  of  the  ore  was  loaded  at 
H.  and  part  at  N.  The  ship  was  seaworthy  at  H..  but  became  unseaworthy 
before  leaving  X..  in  co:  -  of  being  over-loaded,  and  was  lost  on 
her  voyage  from  N.  to  S.  Held,  that  the  insurer  of  the  ore  was  entitled  to 
recover  for  the  ore  shipped  at  H..  but  not  in  respect  of  the  ore  loaded  at  N 
Firs  ered  twt  -  -  -  vag  -  -  be  considered 
to  begin  at  different  times  -  that  the  implied  warranty  that 
the  ship  should  be  th<  I  carry  the  ad  -  il  as  the  original 
cargo,  appeared  bv  the  evidence  not  to  have  been  complied  with  14  Moo. 
P.C.  496.  4: 17 

This  was  an  action  originally  brought  upon  a  policy  of  insurance  for  the  su: 

Elected  by  [472]  the  Respondents  with  the  Appellants  upon  copper  ore  valued 
-nipped  by  the  barque  Admiral  Collingicood.   at   and   from  the 
anchorages  off  Hondeklip  Bay  and  Port  Xolloth  to  Swansea,  to  commence  upon  the 
said  g        -        merchandise  on  board  thereof,  from  the  landing  of  the  goods  or  mer- 
chandise on  board  the  ship  at  and  from  the  above  ports,  and  until  the  goods  or 

e  discharged  from  on  board  the  ship  at  he:  lis  _      Swans 

The  perils  insured  were,  among  others,  the  perils  and  d.     a  - 

The  Respondents  sued  upon  a  total  loss  upon  the  policy.     The  declaration  stated 
that  the  Respondents  shipped  in  the  Adm  .     -  Hondeklip  Bav.  about 

and  that  the  vessel  sailed  with  the  co,  >n  board  from 

Hondeklip  Bay,  and  commenced  her  voyage  therewith  towards  the  port  of  Sw.. 
and  proceeded  to  Port  Xolloth.  and  that  at  Port  Xolloth  they  caused  to  be  shipped 
in  the  vessel  a  further  quantity  of  abou:    -  -  of  copper  ore  to  be  carried  to 

That  the  vessel  with  the  ore  on  board,  in  further  prosecution  [473" 
her   ■■  Swansea,  s  .  iled    from   Port    Xolloth.   and   was   afterwards,   whilst 

proceeding  on  the  »st   with  the  copper  ore  on   board,  by  the  perils  and 

_ 

ellauts  pleaded  first,  the  general  issue:  and  secondly,  in  case  such  plea 
should  be  adjudged  insufficient,  that  the  vess  -  :.ot  at  the  time  of  the  commence- 

ment 2     in  the  declaration  mentioned  seaworthy,  or  lit  or  able  safelv  to 

proceed  on  tin  _  and  not  otherwise,  the  1<  ss        -        asioned. 

re  the  Chief  Just:         -       William  li      _    -      ind   Bell. 

d  Watenneyer.  the  other  Judges  of  the  Su]  i     urt. 

It  appeared  from  the  evidence  that  the  ship  sailed  from  Table  Bay.  Cape  of  Good 

S  •    "  :nd  to  Hondeklip  Bay.  and  Port  Xolloth, 

here  loading  a  ca:_  pper  for  -         -        and  that  the  ship 

rthy.     T:.  rived  at  Hondeklip  Bay  on  the  30th  of  November, 

and  t  J  of  copper  ore.    That,  on  the  11th  December,  1857 


Lord  K  he  Right  Hon.  the  Lord  Justice  Knight  Bruce,  the  Right  Hon. 

I  :    ;•.      .  and  the  Ritrht  Hon.  the  Lord  Ju-ricc  Turner. 
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she  sailed  from  Hondeklip  Hay  to  Port  Xolloth  with  such  copper  ore  on  board,  and 
arrived  there  on  the  following  day.  Thai  she  lay  al  her  anchorage  at  i '< ■  it  Nolloth 
from  the  12th  of  December  till  the  morning  of  the  29th  day  of  December,  when  Bhe 

got  under  weigh  on  her  voyage  to  >■•'.  I      I  whilst  Bhe  lay  at  her  and 

at  Port  Nolloth  she  shipped  on  board  -■><)  tons  more  of  copper  ore,  making  in  all 
400  tons.    That  the  pumps  of  the  vessel  had  to  be  attended  to,  night  and  moi 
from  the  -1st  of  December  to  the  26th  of  Deo     ber  inclusive.     That,  on  the  26th  of 
[474]  December,  ■">1"1  bags  of  copper  ore  were  taken  on  board,  and  that  the  ship 
thru  making  about    1  j   inches  of  water  per  hour,  and  the  pumps  weri    attended  to 

night  and  morning.     That  on  the  27th  of  Di ber,    186  bag    of  cop] re  were 

taken  on  board,  the  ship  still  making  water,  the  pumps  being  attended  to  night 
morning.  That  on  the  28th  of  that  month,  the  ship  took  in  til  I  bags  of  copper  ore, 
and  tiiiished  loading,  the  leak  still  increasing,  the  pumps  being  carefully  attended  to 
night  and  morning.  The  entire  quantity  of  copper  ore  shipped  on  board  on  and 
after  the  26th  December,  was  about  65  tons.  That  on  the  29th  of  December,  the  ship 
weighed  and  proceeded  on  her  voyage  to  Port  Nolloth,  and  that  at  that  time  the  leak 
was  still  increasing.  The  ship  continued  to  make  water,  from  the  .".nih  of  December, 
1  s 5 7 .  to  the  6th  of  January,  1858,  inclusive,  the  watch  were  constantly  employed  at 
the  pumps.  During  the  latter  part  of  this  time  the  crew  were  unable  to  beep  the 
vessel  free  of  water,  and  on  the  6th  of  January  they  were  in  such  an  exhausted  oi 
dition,  that  they  were  unable  to  continue  pumping  any  longer,  and  the  ship  made 
so  much  water  that  it  was  impossible  to  keep  her  afloat,  even  with  heaving  the  cargo 
overboard.  There  were  six  feet  of  water  in  the  hold,  and  the  Captain  thought  it 
requisite  to  leave  the  ship.  They  stayed  by  all  night,  and  at  daylight  next  morning 
saw  the  ship  go  down.  The  witnesses  attributed  the  loss  to  overloading  at  Port 
Nolloth. 

It  was  admitted  by  the  Appellants  that  the  vessel  was  seaworthy  when  she  sailed 
from  Hondeklip  Bay,  but  that  she  was  not  seaworthy  when  she  sailed  frcm  Port 
Nolloth.  which  they  insisted  she  ought  to  have  [475]  been.  The  Respondents  con- 
tended that  there  was  no  implied  warranty  of  seaworthiness  except  when  the  vessel 
commenced  her  voyage  from  Hondeklip  Bay. 

The  Judges  differed  in  opinion.  The  Chief  Justice  Hodges  gave  judgment  in 
favour  of  the  Respondents,  and  after  stating  that  in  his  view  of  the  evidence  the 
ship  was  seaworthy  at  Hondeklip  Bay,  the  learned  Judge  proceeded  :  "  The  second 
plea,  therefore,  raises  for  our  decision  the  mere  question,  whether  the  ship  was  sea- 
worthy when  she  left  the  anchorage  at  Hondeklip  Bay.  with  the  130  tons  of  copper 
ore  on  board  ;  and  upon  this  part  of  the  case  I  entertain  no  doubt  that  she  was  in 
all  respects  seaworthy  at  that  time.  Indeed  the  learned  Counsel  for  the  Defendants 
admitted  her,  seaworthiness  at  that  period,  and  there  is  no  evidence  given  by  the 
witnesses  called  on  either  side,  calculated  to  throw  any  doubt  upon  this  question, 
neither  does  the  protest  or  the  log-book  (a  species  of  evidence,  the  value  of  which  I 
shall  comment  upon  hereafter)  contain  a  single  entry,  which  can  lead  to  the  con- 
clusion that  the  ship  was  then  unseaworthy.  If  this  be  so,  and  if  the  risk  and  also 
the  voyage  contemplated  by  the  policy,  was  thus  commenced  with  a  ship  in  all 
respects  seaworthy,  the  Plaintiffs  are  undoubtedly  entitled  to  recover  on  the  issue 
raised  on  the  second  plea.  But  it  is  contended,  on  behalf  of  the  Defendants,  that, 
under  the  general  issue,  the  question  is  raised  whether  the  ship  was  seaworthy  at  the 
time  of  the  commencement  of  the  voyage,  treating  the  time  of  the  commencement  as 
arising  on  her  sailing  from  Port  Nolloth  to  Swansea,  with  her  whole  cargo  on  board. 
On  this  point,  it  appears  to  me  that  the  legal  effect  of  the  policy,  signed  by  the  De- 
fendants, was  such  as  would  have  authorized  [476]  the  Plaintiffs  to  ship  the  whole 
of  the  copper  at  Hondeklip  Bay — or  the  whole  of  it  to  Port  Nolloth.  In  truth  its 
effect  was  the  same  as  if  the  words  '  both,'  or  'either  '  had  been  inserted  in  the  policy. 
(See  Clapham  v.  Color/an  (3  Camp.  382).)  If.  therefore,  the  vessel  had  been  lost,  by 
perils  of  the  sea,  after  she  left  the  anchorage  at  Hondeklip  Bay.  and  before  she 
reached  Port  Nolloth,  could  it  be  maintained  that  the  Plaintiffs  could  not  recover, 
in  respect  of  the  cargo  then  on  board,  on  the  ground  that  she  had  never  left  the 
anchorage  of  Port  Nolloth  in  a  seaworthy  condition!  I  apprehend  that  no  such 
argument  could  have  been  maintained,  and  that  therefore  leads  me  to  the  conclusion 
that  not  only  the  risk,  but  the  voyage  also,  contemplated  by  the  policy,  had  com- 
menced when  the  anchor  was  weighed  at  Hondeklip  Bay,  and  the  voyage  having  thus 
P.C.  iv.  385  13 
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once  commenced,  and  the  vessel  being  then  seaworthy.  I  am  of  opinion,  according 
to  the  authorities  cited  by  Plaintiff's  Counsel,  that  the  implied  warranty  as  to  sea- 
wort:         -       -  1  with,  and  that  any  subsequent  unseaworthiness  occurring 
Port  Nolloth  before  or  after  the  loading  of  the  cargo  was  completed,  did  not  vitiate 

ilicv.  In  principle  I  cannot  distinguish  this  case  from  Holdsirorlh  v.  TT 
Barn,  and  Cr.  794),  where  a  ship  was  insured  "at  and  from  Belfast  to  her  port 
or  pons  of  loading  in  British  America,  during  her  *tay  there 
back  to  a  port  of  discharge  in  the  United  Kingdom.'  There  the  evidence 
showed  that  she  was  seaworthy  when  she  sailed  from  Belfast,  but  unseaworthy 
when  she  let:  St.  A:  IreVs,  New  Brunswick,  on  the  homeward  ss  _  .  and 
the  Counsel  for  the  Defendants  admitted  that  having  been  thus  seaworthy  at  the 
commencement  of  the  risk,  the  [477]  implied  warranty  was  satisfied.  Brrmon  v. 
1  Doug.  T^S*  is  to  the  same  effect.  Whatever  may  be  said  of  the 
just:  -  doctrine  as  to  seaworthiness,  when  questions  arise  between  assurers 

and  owners  who  have  insured  their  sh     -  -        me  that  it  is  more  consistent 

with  the  principles  of  natural  justice  to  adhere  to  the  rule,  that  as  Wtween  shippers 

•  >ds  and  the  assurers,  the  former  do  not  warrant  that  the  ship,  in  poii 
siau:  56  :  d  repair,  shall  continue  seaworthy  throughout  the  voyage;  and  that 
the  assured  makes  no  warranty  for  the  continued  good  conduct  of  the  master  and 
crew  in  the  course  of  the  voyage: — that  if  the  vessel,  crew,  and  equipment  be  origin- 
ally sufficient,  and  the  master  a  person  of  competent  skill,  the  assured  has  done 
all  he  contracted  to  do.  and.  therefore,  although  such  master  and  crew  should  by 
their  acts  or  omissions  have  brought  the  ship,  in  the  course  of  the  voyage  and  at  the 
time  of  the  loss,  into  an  unseaworthy  state,  yet  the  underwriter  will  be  liable  for  all 
losses  win  igh  remotely  occasioned  by  such  superinduced  state  of  unseaworthi- 

-    is  yet  proximately  caused  by  the  perils  insured  against.     The  shippers  of  1 
cannot  exercise  anv  control  over  the  master  and  crew  of  a  vessel  after  the  goods  are 
once  placed  on  board,  and  in  the  this  case  the  Tlaintiffs  do  not  appear  even  to  have 
chartered  this  vessel  for  their  own  exclusive  use.  as  no  charter  party  has  been  pro- 
duced, and  the  bills  of  lading,  for  the  two  parcels  of  copper  shipped  at  Hondeklip 
Bav  and  Port  Nolloth,  which  were  signed  by  the  captain  and  put  in  evidence,  are  in 
the  usual  form  which  is  used  when  _        -        e  put  on  board  a  general  ship.     The 
tain  and  the  crew  are.  therefore,  in   :       sens      as  it  appears  to  me,  the  ;:_ 
I  [47S]  the  e  ii]  pers  of  the  g        -      On  the  contrary,  the  Captain  and  owner  of  the 
ship  stand  in  a  totally  different  situation,  for  being  carriers  of  the  goods  for  hire, 
they  incur  all  the  liabilities  which  attach  to  ordinary  carriers  by  -ea.   subj> 
course,  to  the  pro-.   -       -       :.tained  in  the  bills  of  lading.     Any  rule  holding  that  a 
shipper  of  apliedly  warrants  that  the  vessel  in  which  they  are  placed.  - 

lie  seaworthv  throughout  the  whole  course  of  a  voyage,  would.  I  think,  be  calculated 

tly  to  impede  the  assurance  of  goods  by  shippers,  to  distant  ports.     Tiu 
miction  I  have  thus  adverted  to.  wl,.  --ured  have  not  been  in  a  posit  1. 

rol  the  mai    _  I  of  the  ship,  has  been  noticed  in  several  cases,  among  which 

I  may  mention  v.  Parry  (4  Camp.  125);  !>■         '       stotrs  (1-4  East,  37-t).     I 

•  conclude  my  observations  at   this  point  of  my  judgment,   inasmuch  as  they 

se  :  but  I  think  it  is  only  right  to  make  sciue  remarks  upon  the 
-•ion  of  fact,  which  has  I  fitted  to  us.  as  a  jury,  and  respecting  which  the 

witnesses  have  differed  so  widely,   i.t.  was  the  ship,   in   fact,  seaworthy  or  unsea- 
worthy. when  she  left  the  anchorage  at  Port   Nolloth!     A  ship  is  prima  fori, 

aworthy,  but  here  seaworthi     --    -    idmitted  when  the  ship  left  Table 
.ind  Hondeklip  Hay:  in  fact,  the  assurers  had  ordered  her  to  be  surveyed  a  few 
•ed  the  assurance,  and  the  report  of  the  surveyor,  who  had 
previously  Burveyed  the  vessel  for  the  assun  in  his  written  report-     \ 

alteration  of  I  round  tackle — is  admirably  found  in  every  respect,  and 

well  led.      The  burthen,  therefore,  of  proving  that  the  vessel  was  unsea- 

worthy, was  thrown  on  the  [479]  Del  -         See  sea  collected,   1   Phillips 

1    -  irai  -        1  The  Chief  Justice  then  examined  the  evidence,  and 

held  that  it  0  torily  prove  unseaworthiness  at  Tort  Nolloth,  and  that 

titled  to  recover  the  amount  they  claimed. 
\|       '  II,  who  differed  with  the  Chief  Justice,  after  stutiliL'  the  facU 

■     — "  The  ii  i  the  pa;      ■  doubt,  was.  that  the  whi 

pan  <«f  the  cargo  might  l>e  taken  in.  either  at  the  bav  or  at  the  port  :  or  that,  as 

- 
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tin-  case,  part  should  be  taken  in  at  the  bay,  and  par)  al  the  port,  and  thai  they  should 

In-  protected  by  the  policy  whichever  of  these  courses  si Id  I"-  followed.     I  can  bave 

no  doubt  that  the  policy  is  largely  enougb  expressed  for  thai  purpose.     Under  tliis 
policy  there  were  four  i  i-k* ;  or,  rather,  there  was  one  entire  risk  with  five  si 
against   which  the  insured  were  protected.     First,  while  the  ship  was  taking   in 

o  at  Hondeklip  Hay:  second,  while  she  was  sailing  from  that  hay  to  Swat 
if  she  did  uot  go  to  Port  Nolloth;  third,  while  she  was  sailing  from  Bondekli] 
to  Port   Nolloth,  if  she  took  that  course;  fourth,  while  she  was  taking  in  cargo  at 

Port    Nolloth:  and  fifth,  while  sailim.1    from    Port    Nolloth   to  Swansea.      The  moment 

tin'  ship  dropped  her  anchor  at  Sondeklip  Bay,  the  policy  began  to  take  effe  I 
the  insured  to  have  the  benefit  of  its  protection.      Hut.  on  tin'  other  hand,  at  the  same 
moment,  the  implied  warranty  of  seaworthiness  attached,  and  during  each  and  all 
nf  these  periods,  and  for  all  and  each  of  these  occasions,  the  insurers  were  entitled 

to  the  benefit   of  a  warranty,  that   tie-  ship  was  in  a  tit   state  to  lie  in   Hondeklip  Bay 

while  being  loaded:  that   she  was   in   a  tit   state  to  [480]  sail   from   11 leklip   Baj 

direct  to  Swansea,  if  she  had  completed  her  lading  at  Hondeklip  Hay  :  that  she  was  in 
a  tit  state  to  sail  from  Hondeklip  Hay  to  Port  Nolloth  with  such  cargo,  if  any,  as  she 
might  have  taken  in  :  that  she  was  in  a  tit  state  to  lie  at  Port  Nolloth.  and  either 
complete  her  cargo  or  take  in  an  entire  cargo  :  and  that  she  was  in  a  tit  state  to  sail 
from  Port  Nolloth  to  Swansea,  with  such  cargo  as  she  might  ultimately  have  loaded. 
It  is  very  true  that,  in  the  computation  of  premium,  these  five  risks  were  not  dis 
i  inguished  or  apportioned,  so  that  if  the  vessel  had  perished  at  Hondeklip  Hay.  from 
t.ie  or  other  accident,  entitling  the  assured  to  recover,  the  insurers  would  not  have 
been  entitled  to  recover  a  return  of  premium,  while  they  would  have  been  liable  for 
the  loss  of  such  part  of  the  cargo,  more  or  less,  as  might  have  been  loaded.  Most  s 
v.  Pratt  (4  Camp..  296)  :  Annen  v.  Wood/man  (-'i  Taunt..  299).  The  reason  of  th 
tl-a1  the  parties  having  treated  the  five  risks,  so  far  as  regards  the  computation  .: 
premium,  at  one  entire  risk,  a  (  ourt  has  no  means  of  ascertaining  what  portion 
if  the  premium  is  by  the  contract  attributable  to  each,  or  any  portion  of  the  entire 
risk,  composed  as  it  was.  in  this  instance,  of  five  parts  or  stages  Where  there  is 
neither  any  contingency  putting  an  end  to  a  part  of  the  risk,  and  so  enabling  the 
entire  risk  to  be  divided,  nor  any  usage  for  return  of  premium  in  regard  to  the 
particular  risk,  the  premium  cannot  be  divided  and  apportioned.  But  this  circum- 
stance can  never  destroy  the  words  and  object  of  the  contract,  and  convert  '  at  and 
from  Hondeklip  Bay  and  Port  Nolloth.'  into  '  at  and  from  Hondeklip  Bay 
alone.'  It  is  no  doubt  true  that  the  policy  took  effect  from  the  arrival 
of  the  ship  at  Hondeklip  Hay  :  [481]  that  she  might  have  gone  to  Swansea 
direct  from  that  bay.  without  touching  at  Port  Nolloth  :  and  that  if  she  had  dote'  so 
and  perished,  as  she  did.  t lie  insurers  would  not  have  been  entitled  to  a  return  of 
premium  on  that  account,  any  more  than  in  the  other  ease  of  fire  or  other  accident  at 
Hondeklip  Bay.  which  I  have  supposed.  But  this  indivisibility  of  the  risk  as  to 
return  of  premium,  will  not  affect  the  warranty  of  seaworthiness  appropriate  to  each 
Stage  of  the  entire  risk.  Neither  will  the  fact  that  there  were  sixty  miles  of  distance 
between  Hondeklip  Bay  and  Port  Nolloth  affect  the  question  of  seaworthiness.  The 
declaration,  no  doubt,  affects  to  make  the  sailing  from  Hondeklip  '  the  voyage  towards 
the  port  of  Swansea.'  but  that  is  a  mere  attempt  of  the  Pleader  to  take  advantaj'  of 
his  opponent.  Port  Nolloth  was  as  much  the  port  of  loading  as  Hoi  li  klip  Bay,  and 
though  if  the  vessel  had  in  fact  never  gone  to  Port  Nolloth.  but  sailed  direct  to 
Swansea  from  Hondeklip  Hay.  such  sailing  would  have  been  her  sailing  from  the 
port  of  loading;  yet.  as  in  fact,  she  did  not  do  so.  but  completed  her  cargo  at  Port 
Nolloth,  as  was  contemplated  by  the  parties  and  provided  for  by  the  contract.  Her 
sailing  from  Port  Nolloth  was  her  sailing  from  the  port  of  loading,  as  to  which,  in 
my  opinion,  the  warranty  of  seaworthiness,  for  the  sailing  voyage,  at  Hie  moment  of 
sailing,  must  be  applicable.  A  ship  insured  '  at  and  from  '  an  Island  with  different 
ports  of  loading,  i-  covered  by  the  word  'at'  in  going  from  port  to  port.  Crwik- 
shank  v.  Janson  (2  Taunt..  301)  :  Warrt  v.  MiUt  i  i  I  Barn,  and  Cr.,  538).  In  Bund  v. 
Suit  (Cowp.  606),  the  ship  was  insured  'at  and  from  Jamaica'  to  London.  By 
forte  of  these  words.'  Lord  Mansfield  said,  'she  certainly  was  protected  in  [482] 
i_'oiu<_'  from  port  to  port,  and  till  she  sailed."  So  here  the  Admiral  Collingi 
under  the  words,  '  at  and  from  the  anchorages  of  Hondeklip  Hay  and  Port  Nolloth.' 
was     protected     in     iroing     from     Hondeklip     Bay     to     Port      Nolloth     till     she 
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sailed.     In  that  case.  Lord  Mansfield  said:   -when  the  ship  sailed  from  St.  Anne's 
for  Bluefields  to  she  had  no  view  or  object  whatsoever  but  to  make  the 

1  her  way  md.'     Here  I  say  the  Admiral  CoUingvood,  in  sailing  from 

Hondeklip  Bay  Xolloth  had  not  in  view  to  make  the  best  of  her  way  to  Swan 

but  had  another  object  in  view,  the  completion  of  her  cargo  at  Port  Xolloth.     Port 
Xolloth.  thi  as.  in  my  opinion,  the  commencement  of  the  sea-v.  ■     a  ered 

'  and  the  punctum  temporis  as  to  which  she  required  to  be  - 
worthv.     But.  even  if  the  sailing  from  Hondeklip  Bay  should  be  held  to  have  been  the 
commencement  of  the  v  3  "his  would  not  much  affect  my  opinion  as 

to  the  dec-  s  which  I  will  assign  in  the  course  of  considei 

second  question,  which  I  have  stated  has  been  raised  for  the  judgment  of  the 
Court.  -  -  iworthy  at  the  time  of  her  sailing  for  Swansea,  which- 

ever shall  be  held  to  have  been  the  commencement  of  that  Toy   2         3  aworthim 
a  conditi.  snt  which  relates  to  the  purposes  in  contemplation  by  the  parties. 

and  is  liable  to  be  modified  by  cireums:  -        I    Kent's   Comn  -     2S 

worthiness  musl  -urate  with  the  then  risk.     A  vessel  may  be  seaworthy 

for  loading  in  a  port  01  ered  while  there  under  the  word  '  at  ' 

in  her  policv.  though  she  may  not  at  the  time  be  seaworthy  for  the  voyage  so  as  to  be 
covered  br  the  word  '  from.'  But  as  this  [483]  condition  precedent  of  unseaworthii     - 
is  intended  to  secure  the  underwriter's  ..rning  the  premium.  Christie  v. 

-  Term.  Reps.  192),  by  limiting  his  liability  to  an  assurance  only  against 
certain  contingencies,  which  could  not  be.  if  the  vessel  were  not  in  a  tit  state  for  the 
1  she  was  for  the  place  of  loading,  the  vessel  must  at  all  events  have 
been  seaworthy  at  the  time  of  commencing  her  sea-voyage.  Aiinen  v.  Woodman  (3 
Taunt.  300).  and  she  must  be  in  a  state  to  encounter  the  ordinary  conditions  .  : 
and  wind,  to  which  all  vessels  are  exposed  ;"  and.  after  examining  the  evidence,  he 
expressed  his  opinion  that  the  judgment  should  be  for  the  Appellants. 

Mr.  Justice  Cloete  concurred  with  the  judgment  expressed  by  the  Chief  Justice, 
that  there  should  be  a  verdict  for  the  Respondents.  The  material  part  of  his  judg- 
ment was  in  these  terms: — "Two  questions  arise.  First,  what  is  to  be  taken  in 
law  to  have  been  the  commencement  of  the  voyage  of  the  Admiral  Colhnairood.  for  the 
purposes  of  this  insurance?  and  second,  whether  she  was.  or  was  not.  seaworthy  at  the 
time  of  the  commencement  of  the  voyagel  The  authorities  beini*  clear  that  it  is 
sufficient  to  bind  the  insurers,  to  show  that  the  vessel  was  seaworthy  "  at  the  com- 
mencement of  her  voyage.'  in  the  absence  of  a  direct  contrary  proof  of  uuseaworthi- 
_  -  .  sequentlv  found  to  be  within  her  at  the  time  of  her  commencing  the 
voya_-  Smith's  '  Mercantile  Law,"  pp.  366-7).     This  policy  having  been  effected 

"  at  and  from  the  pons  of  Hondeklip  Bay  and  Port  Xolloth.'  there  can  be  no  doubt 
that  the  '  risk  '  on  the  policy  took  effect  the  moment  the  copper  ore  was  taken  on 
1  at  the  first-mentioned  place  (Honde-[484]klip  Bay),  so  that  if  this  vessel  had 
lost  at  that  anchorage  by  fire,  or  in  a  heavy  gale,  the  amount  of  copper  ore  put 
on  board  would  have  been  secured  by  that  policy  (Smith's  '  Mercantile  Law,'  p. 
But  the  further  question  then  arises,  when  is  ti.  2  Admiral  Collin girood 

to  be  held  in  law  to  have  commenced!  This  is  clearly  laid  down  in  the  Roman  Law, 
and  in  the  authorities  derived  therefrom  :  that  this  liability  of  the  Defendants 
would  commence  from  the  time  she  would  first  proceed  on  her  voyage.  The  Lex  iii. 
I'andectarum  de  Xautico.  Foenere.  etc..  has  these  words: — In  nautica  pecunia.  ex  to 
die  periruhim  spectat  crcditorem,  ex  quo  navem  navigari  ronveniat.'  '  In  nautical 
insurances  the  risk  commences  from  the  day  at  which  it  is  understood  that  the  ti 
-    very  words  arc  adopted  by  Van  der  Keessel.  in  his  T 

Bynkershoek,  in  referring  I  -     decided  in  appeal 

before  him  in  the  Supri        I         I  of  Holland,  recognizes  the  same  principle.     Apply- 
r  principles  of  law  to  •  -       efore  us.  we  have  full  proof  that  the 

Admiral   '  was         staunch   and   .substantial   vessel.     Now,    a   qui  ■ 

might     still     arise  affecting    this         -        Must     the     Admiral    Collingicood    have 
touched     at     P  loth     at     all,     to     render     this     policy    effectual!        This,     it 

learly    laid    d<.wi  Smith's       M         :.tile    Law.'    p.    3-1:2.     is    not     1 

Bis    «'>rds   are:      A    voyage   to   A.    B.    and   C. 
•'  them,  with  this  reserve,  that  if  a  ship  goes  to  more  ; 
than  one  rder  in  which  they  are  mentioned  in  the  policy, 

and  must  not  split  the  voyage  into  two.'  so  that  the  whole  must  be  taken  as  one  - 

388 


BICOARD  V.  siii:riii;i;i)  [I  Stil  )  xiv  MOORE,  486 

and  continuous  voyage,  corn-[486]-mencing  ;i t  the  liist  place  from  whence  the  vessel 
lakes  in  hr r  cargo  :  and  the  Attorney  General,  in  arguing  the  case  for  the  Defendants, 
has  fairly  admitted  thai  ii  was  not  necessary  for  her  to  have  touched  al  Port  Nollotli 
to  make  this  voyage  effectual  ;  but  maintained  thai  in  this  instance  she,  \,,,\  ing  taki  n 

in  cargo  at  both  places,  the  homeward  voyage  cannot   l"1  said  to  nave  c uenced 

except  from  the  last  porl  at  which  she  took  in  cargo;  and  be  1ms  supported  his 
imenl  from  the  authorities  and  reported  rases  <pmted  in  Smith's  Mercantile 
Law,'  34  1,  which  e;i>  to  the  length  to  declare  thai  when  the  policy  is  at  and  from  any 
Island  or  District,  the  words  will  in  general  protect  the  ship  in  Bailing  from  one 
port  to  another  in  that  Island  or  District  for  the  purpose  of  loading.1  Hut  this 
passage  concludes  with  the  important  addition,  '  if  the  whole  Island  or  District  be 
considered  as  one  place,'  and  the  cases  there  referred  to  apply  to  the  island  of 
Jamaica,  or  some  District  of  that  Island,  where  vessels  usually  pick  up  cargo  iii 
adjoining    harbours   or   ports.      Hut    these   authorities   cannot.    1    think,   he   strained 

to  apply  to  a  voyage  of  75  miles,  made  along  our  coast,  in  a  northerly  course',  home 
ward;  the  words  of  the  policy  meaning  no  more  than  that  if  the  vessel  did  not 
obtain  sufficient  copper  ore  at  Hondeklip  Hay.  she  was  at  liberty  to  proceed  onwards 
to  Port  Xolloth,  without  prejudice  to  the  policy  then  already  effectual  and  binding  on 
the  parties.  I  am.  therefore,  in  answer  to  my  first  question,  of  opinion,  that  this 
voyage  was  really  (for  the  purpose  of  this  policy),  lawfully  commenced  on  the  I  1th 
December,  when  she  left  Hondeklip  Bay  with  a  portion  of  cargo  on  board,  already 
protected  by  this  policy;  and  that  this  vessel  was  at  that  time  perfectly  seaworthy. 
In  [486]  answer  to  the  next  epiestion,  then,  whether  she  was  seaworthy,  or  not,  when 
she  left  Port  Xolloth,  we  have  the  most  unsat  isfactory  evidence."  And  after  examining 
the  evidence,  he  proceeded: — "  On  this  part  of  the  case  I  am,  then,  also  of  opinion, 
that  we  have  no  evidence  before  us  to  show  that  this  vessel,  the  Admvi/i'dl  Gollingwood, 
was  unseaworthy  even  on  the  date  she  sailed  from  Port  Nollotli,  the  29th  of  December, 
but  that  her  loss  and  abandonment  on  the  7th  of  January,  1857,  cannot  be  ascribed 
to  any  state  of  unseaworthiness  which  can  be  shown  to  have  existed  in  her  on  the 
1 1th  of  December  previous,  when  she  sailed  from  Hondeklip  Bay." 

Mr.  Justice  YVatermeyer  stated  that  he  had  come  to  the  same  conclusion  as  Mr. 
Justice  Bell,  and  concurred  in  his  reasons  for  thinking  that  judgment  should  be  in 
favour  of  the  Appellants.  But  inasmuch  as  it  was  more  convenient  that  a  judgment 
should  be  given  than,  that  from  the  circumstance  that  the  Court  was  equally  divided, 
there  should  be  none,  he  thought  it  right  to  retire  for  the  purpose  of  allowing  a 
judgment  to  be  recorded. 

Judgment  was  entered  for  the  Respondents. 

The  appeal  was  from  this  judgment.* 

Mr.  Brfvill.  Q.C..  and  Mr.  Phipson,  for  the  Appellants. — To  entitle  the  Respon- 
dents to  maintain  their  action,  [487]  the  vessel  ought  to  have  been  seaworthy  when 
she  sailed  from  Port  Nollotli,  as  well  as  when  she  sailed  from  Hondeklip  Bay.  The 
evidence  shows  that  this  was  not  the  case,  and  that  the  loss  arose  from  unseaworthi- 
ness, occasioned,  it  may  be,  by  the  overloading  of  the  vessel  at  Port  Nollotli.  The 
voyage  insured  consisted  of  three  stages:  first,  from  Hondeklip  to  Port  Nollotli, 
second  at  Port  Nollotli,  and  third  from  Port  Nollotli  to  Swansea  ;  and  the  insured  ' 
impliedly  covenanted  that  the  vessel  should  be  seaworthy  at  the  commencement  of 
each  of  these  three  stages.  It  was  not  a  deviation  in  the  course  of  the  voyage  without 
stopping  at  another  place  of  lading,  as  in  the  case  of  Bund  v.  Nutt  (Cowp.  601),  which 
was  held  not  to  invalidate  the  policy,  but  the  case  is  in  principle  similar  to  that 
of  Par  meter  v.  Cousins  (2  Camp.  235),  where  the  words  of  the  policy  were  the  same 
as  in  this  case,  "  at  and  from  "  the  Island  id'  St.  Michael's,  and  the  vessel,  having 
left  in  an  unseaworthy  state,  was  wrecked  at  sea.  In  Crmhshank  v.  Janson  (2 
Taunt.  301),  it  was  held  that,  under  a  policy,  at  and  from  an  Island,  a  ship  is  pro- 
tected in  moving  from  port  to  port  in  the  same  Island.  But  in  Brown  v.  Tayleur 
(i  Add.  and  Ell.  241),  where  the  terms  of  the  policy  were  similar,  the  port  of  lading 
was  held  to  be  the  original  port  from  whence  the  vessel  sailed,  and  the  risk  of  touching 

*  The  case  was,  by  their  Lordships'  direction,  argued  twice  before  them.  Lord 
Wensleydale  being  present  at  the  second  argument.  The  same  Counsel  argued  the 
case  on  both  occasions,  the  authorities  cited,  and  the  grounds  of  argument  relied  on 
being  the  same  on  both  occasions. 
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at  other  pons  was  not  covered  by  the  policy  :  and  the  conclusion  to  be  derived  from 
the  arguments  and  authorities  cited  in  that  case  is.  that  the  port  of  lading  is  one 
port,  and  not  any  intermediate  port  that  the  vessel  may  touch  at  on  her  voyage.  It  is 
case  where  there  was  no  war-[488]-ramy.  as  in  Baker  v.  Windl-t  (6  Ell.  and  Bla. 
psie  v.  Thompson  (6  Ell.  and  Bla.  477):  there  was  a  warranty  of  sea- 
worthiness from  both  harbours  of  her  departure,  and  that  is  sufficient  to  make 
insurers  liable.  Hildyard.  "On  Marine  Insurance."  p.  471:  Marshall  "On  In- 
surance" (8th  ed..  by  Sheet,  pp.  110-112;  Arnould  "On  Insurance"  (2nd  ed.i.  pp. 
709-10.  Neither  is  it  the  case  of  a  time  policy,  as  in  Small  v.  Gibson  (16  Q.B.  Rep. 
though  the  remarks  of  Mr.  Baron  Parke,  in  his  judgment  in  the  Exchequer 
Chamber,  are  singularly  applicable  to  the  circumstance  of  the  present  case.  He 
>avs :  '"  With  respect  to  a  policy  on  a  voyage,  there  is  not  the  least  question  but  that 
there  is  an  implied  warranty  of  seaworthiness  at  the  commencement  of  the  risk; 
that  is.  at  the  port,  where  the  assurance  is  '  at  and  from,'  at  the  beginning  of  a  voyage, 
when  it  is  from  a  port  :  and  it  is  also  clear  that  it  is  not  a  clear  warranty,  but  a 
condition,  on  failure  of  which  the  policy  is  void,  whether  the  unseaworthiness  causes 
the  loss  or  not."  Upon  appeal,  the  House  of  Lords  affirmed  the  judgment  of  the 
Exchequer  Chamber  (4-  H.L.  (  -  •  53).  The  observations  of  the  same  learned  judge. 
in  Dixon  v.  Sadler  (o  Mee.  and  YVels.  4 14).  apply  to  the  present  case,  though  the 
judgment  turned  upon  a  question  of  negligence.  It  is  true  that  in  Thompson  v. 
Hopper  (6  Ell.  and  Bla.  172),  Campbell,  C.  J.  Coleridge,  and  Wightman  :  Erie.  J., 
it  was  held  that  there  is  not  an  implied  warranty  of  seaworthiness  in 
a  time  policy  of  assurance,  though  at  the  time  of  the  making  of  the  policy,  the  ship. 
being  an  outward  bound  ship,  and  chartered  for  a  foreign  port,  was  lying  in  a 
British  [489]  port  where  the  owner  resided.  Here  the  vessel  was  not  seaworthy  at 
place  of  lading.  The  warranty  must  be  considered  for  the  whole  voyage. 
Iloldsuorth  x.  Wist  (7  Bar.  and  Cr.  794)  will  be  relied  upon  by  the  Respondents: 
that  case,  however,  cannot  be  sustained.  Annen  v.  Woodman  (3  Taunt.  299).  Park 
Insurance."  pp.  471-2  (8th  edit.).  Upon  the  fact  of  unseaworthiness  for  such 
a  cargo  as  the  ship  contained,  the  protest  and  log-book  are  sufficient  evidence  to  prove 
unseaworthiness.  Watson  v.  Chirk  (1  Dow.  336),  Douglas  v.  Scounal!  (4  Dow.  2 
It  is  a  question  of  construction  of  the  contract,  whether  this  vessel  was  originally 
seaworthy,  and  when  was  the  commencement  of  the  voyage. 

Mr.  Lush.  Q.C.,  and   Mr.  Hodgson,  for  the  Respondents. — First.  It   is  a  matter 
of  law  de]  :i  the  true  construction  of  the  policy  of  insurance.     By  the  law  of 

I         and.  if  a  ship  be  originally  seaworthy  tor  the  voyage  insured  when  she  sails 
t,  the  implied  warranty  -ried.  the  assured  makes  no  warranty  that  the 

ship  shall  continue  seaworthy  in  the  course  of  it.  Arnould  "  On  Insurance."  vol.  i. 
p.  111'.  So,  by  the  law  in  force  in  the  Colony.  Lar  iii.  Pandeclarum  de  Xautieo 
Now.  the  voyage  in  question  commenced  at  Hondeklip  Bay.  The  words 
icy  "  at  and  from  the  anchorage  of  Hondeklip  Bay  and  Port  Xolloth  to 
Swansea  "  may  be  read  as  "  at  and  from  the  anchorage  of  Hondeklip  Bay  to  Tort 
Kolloth,  on  her  way  to  Swansea,  during  her  stay  at  Port  Xolloth.  and  thei 
Swai  -  I  then  the  case  will  be  on  all  fours  with 'Holdsxoorth  v.  Wise  (7  Barn, 

and  Cr.  794  '.  There  a  ship  was  insured  "  at  and  from  Belfast  to  her  port  or  porta 
of  l..ad-[490]-iiiL'  in  British  America,  during  her  stay  there  and  back  to  a  port  of 
discharge  in  the  United  Kingdom."  and  the  evidence  showing  that  the  ship  was 
seaworthy  when  she  left  Bel:  iltu  unseaworthy  when  she  left  St.  Andrew 

the  homeward  M  that  the  vessel  having  been  thus  seaworthy  at  the 

•  of  the  risk,  the  implied  warranty  was  satisfied.     The  judgmei 
the  Chief  Just  s  and  Mr.  Justice  <  support  this  construction.     Indeed. 

the  dissenting  Judge  Bell,  admitted  "  that  the  moment  the  ship  dropped  her  ai 
londeklip  B  ilicy  began  to  take  effect  and  the  insured  to  have  the  h 

of  its  prot  lit.  upon  this  branch  of  the  lal   the  vessel  com- 

ired  when  she  sailed  from  Hondeklip  Bay.  and.  there! 
that   there  was   no   implied   warranty  of  Beaworti  >m    Port    Xolloth.      The 

ommensurate   with    the   commencement   of 

the  ship  tir-t   started  or  when  the  cargo  was  put  on   board. 

rol.  i.  p.  693,  fully  states  the  case  and  principle  of  law 

T,1's  !•""  :       I'     •  Bider  the  state  of  the  coast,  it   is  an  open 
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roadstead,  and  the  vessel  had  not  an  opportunity  of  being  repaired 

of  a  port  of  lading.     Bond  v.  Xu/I  (Cowp.  6"li.  Cruikahank  v.  Janton  <"-'  Taunt. 

301),  Bra  EH.  241),  and  that  class  of  cases  have  1 

8  cas       !■     8  ;    settled  rule  that  the  ship  is  bound   I 
named.  Marshall  "  On  Insurance,"  142.     If  the  voya  d,  the  liability 

Dommei  ces,  Redman  v.  Wilton  1 14  Mee.  and  Wels.  176),  and  -  1.     There 

between  the  English  law  and  the  law  of  America,  [491]  where  they 
hold  that  the  ownei  is  liable  for  the  good  conduct  of  the  master  and  crew.     Here  the 
rule  is  one  voyage,  one  premium,  and  one  risk.     The  voyage  insured  was  one  entire 
ige  and  the  implied  covenant  worthiness  fficiently  complied  with 

by  the  vessel  being  seaworthy  when   she  left   Hondeklip  Bay.     Arnould      I  I 
surai  -     i  Edit.  1.  pp.  419.  693.     It  is  not  a  case  in  which  there  are  several  31 

of  navigation,  and  that  fact  distinguishes  the  case  from  Bermon  v.  Woodbridgt 
ig  T-i.  and  the  cases  cited  by  the  Appellants  -  indly,  if  it  was  requisite 
that  the  vessel  should  be  seaworthy  on  the  departure  from  Port  Nolloth  there  was 
evidence  that  the  vessel  was  seaworthy  when  she  sailed  from  Hondeklip  Hay.  and 
the  ont«  of  proving  unseaworthiness  at  Port  Nolloth  was  upon  the  Appellants:  but. 
thirdly,  an  important  point  arises  upon  the  pleadings  whether  the  question  of  un- 
Beaworthiness  at  Port  Nolloth  was  open  to  the  Appellants.  The  Respondents  contend 
that  it  was  not.  The  declaration  states  that  the  vessel  sailed  with  the  ore  so  on 
board  thereof  from  Hondeklip  Bay.  and  commenced  her  voyage  therewith  towards 
the  port  of  Swansea.  The  second  plea  states,  that  the  ship  in  the  declaration 
mentioned,  was  not  at  the  time  of  the  commencement  of  the  voyage  in  the  declaration 
mentioned,   to   wit.   to   Swansea,   seaworthy.     The   second    plea,   therefore,    puts    in 

seaworthiness  when  the  vessel  sailed  from  Hondeklip  Bay.  and  no  other  time. 

the  first  plea  denies  "  all  and  singular  every  allegation  of  fact  and  conclusion 
of  law  in  the  said  declaration  mentioned."  but  the  declaration  contains  no  [492] 
allegation  of  fact  or  conclusion  of  law  as  to  seaworthiness  of  the  vesst  ;pt  at 

Hondeklip  Bay,  which  is  not  at  issue  upon  the  pleadii..- 
Judgment  was  delivered  by 

The  Risht  Hon.  Lord  Wensleydale  (Dec.  21,  1861). — The  Respondents  in  this 
-  sought  to  recover  a  total  loss  upon  a  policy  for  £4000  subscribed  on  behalf  of 
the  Defendants,  an  insurance  company  at  the  Cape  of  Good  Hope,  on  copper  ore, 
on  a  ship,  the  Admiral  CoUingwood,  at  and  from  the  anchorages  off  Hondeklip  Bay 
and  Port  Nolloth  to  Swansea,  to  commence  upon  the  loading  on  board  the  ship  at 
and  from  the  above  ports. 

The  Respondents,  under  this  policy,  might  have  shipped  what  proportion  of  the 
copper  ore  they  pleased  at  one  anchorage  or  the  other,  probably  the  whole  at  one. 
They  put  on  board  at  Hondeklip  154  tons.  The  vessel  sailed  to  Port  Nolloth  with 
that  quantity  on  board  :  arrived  at  Port  Nolloth.  there  took  on  board  the  further 
quantity  of  250  tons,  and  sailed  for  Swansea,  in  the  way  thither  she  sank,  and  the 
copper  ore  was  lost. 

On  the  trial  before  the  Judges  of  the  Supreme  Court  of  the  colony  of  the  Cape  of 
Good  Hope,  who  are  Judges  both  of  fact  and  law.  witnesses  were  examined  on  both 
sides,  and  the  Judges  did  not  all  take  the  same  view  of  the  evidence.  On  perusing 
that  evidence,  the  probability,  their  Lordships  think,  is.  that  the  ship  was  sea- 
worthy at  Hondeklip,  and  when  she  arrived  at  Port  Nolloth  :  but  that  she  became 
unseaworthy  when  she  was  loaded  with  the  additional  copper  at  that  place,  and  sailed 
with  it  [493]  for  Swansea,  the  cargo  being  then  too  heavy  for  her.  We  think  we 
may  assume  this  to  be  the  true  state  of  the  facts:  and  then  follows  the  question  of 
novelty  and  some  nicety.  Are  the  assured  entitled  to  recover  for  the  loss  of  the 
whole  cargo:  or.  if  not.  are  they  entitled  to  recover  for  the  loss  of  the  154  tons 
shipped  at  Hondeklip? 

Their  Lordships  have  had  great  difficulty  in  coming  to  a  conclusion  upon  it, 
but  after  much  consideration  agree  that  the  Plaintiffs  are  entitled  to  recover  for  the 
latter,  but  for  the  latter  only. 

S  'ue  propositions  in  the  doctrine  of  the  implied  warranty  of  seaworthii      - 
which  form  a  part  of  every  contract  of  marine  insurance  on  voyages  (for  to  time- 
policies  it  does  not  apply)  are  perfectly  settled.     Thev  are  laid  down  in  the  case  of 
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Duron  v.   -  I   Mee.  and  Wels.  405),  in  which  I  gave  the  judgment  of  the  Court 

of  Exchequer,  with  the  concurrence  of  my  brethren,  founded  on  the  principle  laid 
down   in  several  previous  cases.     B  _.al  Exchange  Assuraiu  .   Bar. 

and  Aid.  ~-  her  v.  Ma  it  land  (5  Bar.  and  Aid.  171):  Holdiuorth  v.   Wit 

Bam.  and  Cr.  794);  Bishop  v.  Pentiand,  ib.  219:  Short  v.  Bentall,  ib.  7    : 
"  There  is  an  implied  warranty  in  every  insurance  of  a  ship,  that  the  vessel  shall 

-  aworthy,  by  which  it  is  meant  that  she  shall  be  in  a  lit  state  as  to  repairs, 
equij  ind  crew,  and  in  all  other  respects,  to  perform  the  voyage  insured,  and 

to  encounter  the  ordinary  perils  at  the  time  of  sailing  upon  it.  If  the  assurance 
attai      -  re  the  voy    a  -      *   is  enough  that  the  state  of  the  ship  be 

commensurate  to  the  then  risk  :  and  if  the  voyage  be  such  as  to  require  a  different 
complement  of  men.  or  state  of  [494]  equipment,  in  different  parts  of  it.  as  if  it 
was  a  voyage  down  a  canal  or  river,  and  thence  to  and  on  the  open  sea,  it  is 
enough  if  - -t-1  be  at  each  stage  of  the  navigation  in  which  the  loss  happens 

properly  manned  and  equipped  for  it.  But  the  assured  makes  no  warranty  to  the 
underwriters  that  the  vessel  shall  continue  seaworthy,  or  that  the  master  or  crew 
shall  do  their  duty  during  the  voyage,  and  their  negligence  or  misconduct  is  no 
defence  to  an  action  on  the  policy,  when  the  loss  has  been  immediately  occasioned 
by  the  perils  insured  against  "  (5  Mee.  and  Wels.  4141.  and  this  principle  prevents 
many  nice  and  difficult  inquiries,  and  causes  a  more  complete  indemnity  to  the 
assured,  which  is  the  object  of  the  contract  of  assurance.  Our  law  differs  in  this 
respect  from  the  law  of  America,  where  the  implied  warranty  extends  to  the  conduct 
of  the  owner  and  crew  during  the  whole  voyage. 

There  is  a  warran-y  jilar  nature  in  an  insurance  upon  goods  with  respect 

to  the  ship  upon  which  they  are  loaded.  Whether  this  warranty  is  to  be  qualified  iu 
the  manner  pointed  out  by  Mr.  Lush  in  his  very  able  argument,  it  is  not  nece- 
to  determine.  He  contended  that  when  a  shipment  takes  place  in  an  intermediate 
anchorage  (not  a  port  where  there  are  means  of  repair),  and  in  the  course  of 
a  voyage  from  another  terminus,  all  that  the  shipowner  impliedly  warrants  to  the 
shipper,  and  all  that  the  shipper  impliedly  warrants  to  the  assurer,  as  to  the  state 
of  the  ship,  is  that  the  ship  was  seaworthy  at  the  commencement  of  the  original 
voyage  to  the  place  of  shipment.  Whether  this,  which  is  a  highly  reasonable  pro- 
position, be  correct  or  not,  we  need  not  [495]  inquire,  because,  upon  the  evidence, 
there  appears  no  doubt  that  the  ship  was  seaworthy  at  Hondeklip,  where  the  first 
parcel  of  ore  was  put  on  board,  as  at  the  Cape. 

What.  then,  is  the  commencement  of  the  sea  voyage  in  this  case,  which  is  to  fix 
the  time  when  the  warranty  is  to  attach,  and  when  the  vessel  is  to  be  tit  in  all  respects 
for   >  Ration!      The  Appellants  contend  that  the  words   "at   and   from  the 

anchorages  off  Hondeklip  Bay  and  Port  Xolloth  to  Swansea."  are  equivalent  to 
"  at  and  from  the  coast  of  Africa  to  S         -  and  that  the  sea  vovaee  began  at 

Port  Xolloth  :  and  it  was  likened  to  an  insurance  at  and  from  the  Island  of  Jamaica 
to  England,  in  which  it  was  said,  the  sea  voyage  would  begin  with  the  departure 
from  the  Island:  and  the  case  of  Bond  v.  Xatt.  in  Cowper's  Reports.  601.  was 
referred  to  as  proof  of  that  proportion  [?  proposition]. 

Their  Lordships  think  that  such  a  construction  cannot  be  put  on  these  words, 

and  the  case  of  Bond  v.  Suit  is  only  an  authority  to  show  that  the  departure  from  the 

i  was  within  the  meaning  of  a  warranty  to  sail  on  or  before  a  certain  dav, 

and  not  the  commencement  of  a  sea  voyage  within  the  meaning  of  a  warrantv  of 

The  fin  port  in  the  Island,  through  the  open 

would  answer  that  description. 

The  ■  ,rds  in  question  undoubtedly  is.  "  at  and  from 

or  at  and  Froi     Hondeklip  to  Port  Xolloth.  and  at  and  from 

<'»at  Swansea,"  as  the  power  to  ship  at  one  or  more  of  th<  •  -       ght  be 

the  plai  be  taken  in  their  order  is  immaterial  to  this 

inquiry        I-  i-[496]-ships.  therefore,  as  there  were  undoubtedly 

I  of  goods  shipped  at  Hondeklip.  another  on 
th — that  i  be  cons  dered  as  I 

"  -     »»th  respect  to  the  first  parcel  at  Hondeklip.  with 

';  ■      A~  to  the   first  part,  the  implied  warranty  of  seaworthiness 
g  that  the  in  a  pro;  f  repair  and  equipment',  and  sufficient  for 
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•  i  tin-  cargo  then  put  on  board, 

with.      It  could  not  be  that  there  was  an  implied  warranty  t: 

a  tit  state  to  carry  all  that  might  be  put  on  board  at  Port  Nolloth,  >o  that  it  the  ship 

•  re  it  arrived  at  Port  Nolloth,  with 
board,  nothing  would  bi  the  policy  :  for  before  the  second  shipmei 

I  might   have  been  put  state  fully  BufiScient   in  carry  the  wh 

Tlie  warranty  being  complied  with  at   Hondeklip  as  to  the  154  tons  the 
board,  the  subsequent  improper  conduct  of  the  Master  and  crew  in  renderii  e 

.   unseaworthy  at   Tort   Nolloth  cannot  affect  the   i 
T   ■       •■  ir  their   .  ncerned   in   thi    - 

nothing  of  the  capacity  of  the  ship  to  carry  the  '.roods  they  put  ».n  board  :  and  the 
fault  was  that  of  the  Master  and  crew,  whien  would  not  avoid  the  policy  aid  it 

if  the  shipping     _       -  were  parties,  as  the  ship  \\.  -•  by  the  i 

insured  against.     Redman  v.  Wilson  tl!  Miee.  and  Wels.   171 

Thi  ships,  therefore,  have  come  to  the  conclusion  that  for  the  first  ship- 

ment the  assurers  are  entitled  to  recover. 

[497]  But.  with   I  d  parcel,  that  shipped  at   Port   Nolloth.  the 

implied  warranty  that  the  ship  should  be  there  fit  to  carry  the  additional  as  well  as 
the  original  cargo,  was  certainly,  upon  their  Lordships'  view-  of  the  evident 
complied  with,  and  therefore,  the  Respondents  cannot  recover. 

The  pleadintrs  do  not  appear  to  have  been  framed  very  accurately  to  raise  this 
defence  :  but  this  objection  has  not  been  pressed  upon  their  Lordshi] 

Therefore  their  Lordships,  after  much  consideration,  and  not  without  some 
doubt,  have  determined  to  advise  Her  Majesty  to  affirm  the  judgment  as  to  the  value 
of  the  154  tons  shipped  at  Hondeklip.  and.  reverse  it  as  to  the  residue. 

"Mews'  Dig.  -it.  SHIPPING;  B.  VI.  \Yarka>tie<  :  .",.  Sea  Sufl 

ally.     S.<  and   Fin    Insurance   Co.   v. 

Mining  Go.  5  L.T.  504,   10  W.R.   136.     See  Dudgeon  v.  Pembroke, 
1-77.  2  AC    284  :  Bouillon  v.  Lupton,  186:5.  33  L.J.  C.P.     : 
Insurance  Co.  v.  Commercial  Bank  of  Canada,   1870,  L.R.  •">  P.C.  234;  7  M<   i 
P.C.  (N.S.)  1  :  Foley  v.  Tabor.  1861,  2  F.  and  F.  663.] 
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ON   APPEAL  FROM  THE  ARCHES   COURT  OF   CANTERBURY. 

The  Rev.  DUNBAR  HEATH.  Clerk.— Appellant:    JOHN  BTJRDER,— Respond       ■ 

[March  26,27  28,  1862 

13th  Eliz..  e.  12,  see.  2.  provides,  that  if  any  person  Ecclesiastical,  or  who 
shall  have  an  Ecclesiastical  living,  shall  advisedly  maintain  or  affirm 

trine  directly  contrary,  or  repugnant  to.  any  of  the  Thirty-nine  Ar* 
and  being  convened  before  the  Bishop  of  the  Diocese,  or  the  Ordinary,  shall 
persist  therein   and  not   revoke  his   error :  such   maintaining  or   affir: 
-      .1  be  just  cause  to  deprive  such         -         :  his  Ecclesiastical  proinot. 
Held,   that    the    Statute   being    eminently    a    penal    Statute,    in    procer  .     _ 
under   it   against   a   beneficed   Clergyman   by  articles  for  maintai:.     _ 
affirming  doctrines  contrary  and  repugnant  to  the  Thirty-nine  Article?. 
in  derogation  and  depraving  of  the  Book  of  Common  Prayer,  it  is  not  suffi- 
cient  to   plead   various   passages   extracted   from  the   Defendants   work   as 

.-.ratelv.  or  collectively,  containing  dootr:  rary  to  the  Thirty-nine 

Articles,  but  such  of  the  Thirty-nine  Articles  as  it  is  alleged  are  contravened 

must   be  specifically  pleaded,  together  with  a   specification  of  the  unsound 

heresy,  which  the         -    ges  extracted  are  alleged  to  maintain 

■:    .  p.c.  •:•:.  a 

-     _  -    _  tains  a  plain  meai..    _ 

which  can  admit  of  no  doubt,  it  may  be  sufficient  to  set  it  out  and  state  t: 
is  directlv  contrary  or  repugnant  to  such  one  or  more  of  the  Thirty- 
Ar-        •     -  :iceived  to  be  opposed  to  it  [14  Moo.  P.C.  27]. 

Held  also,  that  the  Statute  is  positive  in  its  prohibition,  and  forbids  the  ; 

doctrine  contradicting  the  Art: 
Held  further,  that  it  is  immaterial  for  the  purposes  of  the  Statute,  whether  the 

-    md  doctrines  are  preached  or  published  in  a  book  [15  Moo.  P.C 
Articles  beiu^r  exhibited  against  a  Clergyman  by  his  Diocesan  for  ""  advi- 
maintaii       2  BSi         _  ..ay  doctr       •  ary  or  repugaant  to  the  Az- 

of religion,"  Held,  that  it  was  the  duty  of  the  Court  to  ascertain 
the  ordinary  principl  ..struction.  what   is  the  true  meaning  of  the 

Articles  alleged  fc  -    i:  secondly,  what  was  the  fair  interpretation 

ised  by  the  accused :  and  lastly,  whether  by  his 
he  '     -  '   '.ward  doctrine  which  contradicts  the  Thirtv- 

■     "- 
The  word  "  advisedly  '"  in  the  Statute  is  not  limited  in  its  operation  to  thoe 
■  wedly  reject  the  Articles,  but  is  used  simply  to  show  that  the  act  i 
plained  of,  is  the  deliberate  act  of  the  accused,  and  not  a  casual  expre*- 
dropped  inadvertently         w  '     - 

*  !'  a.  and  Right  Rev.  the  Archbish  >rk,  the  Rig 

Hon.  and   Rev.  th(  -th.  the 

Hon.  thi  -'it  Bruce,  and  the  Righl  Hon.  the  Lord  Justice  Tu: 
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It  is  not  iircrssurv,  iii  order  to  bring  a  beneficed  Clergyman  within  tin-  i>]KTat inn 
of  the  Statute.  l.'Hh  Eliz.  o.  12,  that  be  should  have  propounded  any  Lntel 
ligible  heterodox  doctrine.     It   is  sufficient  if  what  he  has  propounded  be 
directly  repugnant  to  the  doctrine  laid  down  in  the  Articles. 

Unless  a  Clergyman  convicted  under  the  Statute  expressly  and  unreservedly 
revoke  his  errors,  the  Court  has  no  discretion  but  must  pronounce  Bentenci 
of  deprivation  [15  Moo.  l'.C.  76,  77]. 

Semble,  it  is  no  part  of  the  duty  of  either  of  the  Promovent'a  Counsel,  or  the 
Court  itself  to  formulate  the  revocation;  such  revocation  must  be  expressly 
and  unreservedly  made  by  the  party  proceeded  against  [15  Moo.  P.C.  66]. 

This  was  an  appeal  from  a  sentence  of  the  Dean  of  the  Arches  Court  of  Canter- 
bury, in  a  cause  of  office  [2]  promoted  upon  Letters  of  Request  from  the  Bishop  of 
Winchester  against  the  Appellant,  the  Vicar  of  Brading,  in  the  Isle  of  Wight,  in 
the  Diocese  of  Winchester,  at  the  instance  of  the  Respondent,  the  Secretary  to  thi 
Bishop,  for  having,  within  that  Diocese,  offended  against  the  Ecclesiastical  Laws, 
by  writing,  printing,  publishing,  and  dispersing  a  certain  Book  or  pamphlet  cote 
taming  a  course  of  Sermons,  entitled  "  Sermons  on  Important  Subjects."  and  by 
having  therein  advisedly  maintained  and  affirmed,  certain  positions  and  doctrines 
directly  contrary  [3]  and  repugnant  to  the  doctrine  of  the  United  Church  of  Eng- 
land and  Ireland  as  by  law  established,  and  especially  to  the  Thirty-nine  Articles  of 
Religion,  or  some  or  one  of  them,  and  the  Statute,  13th  Eliz.,  c.  12,  and  other  posi- 
tions and  doctrines  in  derogation  and  depraving  of  the  Book  of  Common  Prayer, 
contrary  to  the  Statutes  and  Canons  Ecclesiastical  of  this  realm. 

Articles  were  brought  in  on  behalf  of  the  Bishop  of  Winchester  against  the  Appel- 
lant. These  Articles  pleaded  in  the  usual  form  :  (1.)  his  knowledge  of  the  obliga- 
tions imposed  by  the  Constitutions  and  Canons  of  the  realm  upon  all  persons  ad- 
mitted into  holy  orders  to  maintain  the  doctrine  of  the  Church  of  England,  and 
having  subscribed  the  Thirty-nine  Articles,  if  he  should  revolt  from,  or  impugn  the 
same,  his  liability  to  be  punished  according  to  the  gravity  of  his  offence.  (2.)  The 
Statute,  13th  Eliz.,  c.  12,  "  For  the  Ministers  of  the  Church  to  be  of  sound  religion." 
sec.  3  containing  the  several  things  required,  viz.  subscription  and  declaration  of 
assent  to  the  Thirty-nine  Articles,  by  him  who  shall  be  admitted  to  a  benefice  : 
together  with  the  penalty  provided  by  sec.  2,  namely,  deprivation  of  Ecclesiastical 
promotions,  for  maintaining  of  doctrine  against  the  Articles.  (3.)  That  the  Book  of 
Common  Prayer  as,  in  substance,  enacted  by  the  13th  and  14th  Car.  II.,  c.  4,  is 
the  only  form  of  prayer  that  can  be  lawfully  used  in  any  Church,  or  Chapel  of  the 
Church  of  England,  and  doth  contain  the  true  doctrine  of  the  Church  concerning 
such  persons  and  things  as  are  treated  of  in  the  various  parts  thereof,  and  that  any 
Clerk  in  holy  orders  holding  a  benefice,  who  shall  preach,  publish,  or  advisedly 
maintain  or  affirm  any  [4]  doctrine,  or  position,  contrary  and  repugnant  to  the 
doctrine  of  the  said  Book,  and  in  abrogat-on  and  depraving  of  the 
said  Book,  ought  to  be  punished  and  corrected  accordingly.  (4.)  That 
the  Appellant,  being  in  holy  orders,  was  and  had  been  for  many  years  Vicar 
of  the  parish  of  Brading,  in  the  Isle  of  Wight,  and  Diocese  of  Winchester,  and  had 
been  rightfully  presented,  instituted,  and  inducted  thereto.  (5.)  That  the  papei 
writing  annexed  and  propounded  was  a  true  and  authentic  copy  of  the  act  of  institu- 
tion of  the  Appellant.  (6.)  That  notwithstanding  the  premises  in  the  foregoing 
articles  contained,  the  Appellant  did,  some  time  in,  or  since,  the  month  of  March. 
1858,  write,  print,  publish,  disperse,  give  and  sell,  or  cause  to  be  written,  printed. 
published,  dispersed,  given,  and  sold,  within  the  Diocese  of  Winchester,  a  Book,  or 
pamphlet,  containing  a  course  of  nineteen  Sermons,  entitled  "  Sermons  on  Important 
Subjects,  by  the  Rev.  D.  S.  Heath.  M.A.,  Vicar  of  Brading,  Isle  of  Wight,  and  late 
Fellow  of  Trinity  College,  Cambridge,"  and  that  in  that  Book,  or  pamphlet,  or 
course  of  Sermons,  were  contained  the  passages  there  following  :  (which  were  copious 
extracts  from  the  Book  of  Sermons,  and  were  charged  with  other  passages  set  forth 
in  articles  (7,  8,  9,  and  10),  to  be  contrary  or  repugnant  to  the  doctrines  of  the 
United  Church  of  England  and  Ireland  and  the  Thirty-nine  Articles  of  Religion  (a). 

(a)  The  material  portions  of  these  passages  are  fully  set  out  in  the  judgments 
of  the  Court  below,  and  are.  therefore,  omitted  here.     The  doctrines  said  to  be  con- 
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The  (11.)  exhibited  and  annexed  the  Book  or  course  of  Sermons,  and  pleaded  the 
admission  of  authorship  and  its  pub-[5]-lieation  by  the  Appellant  :  (12.)  the  juris- 
diction of  the  Court  under  the  Church  Discipline  Act,  the  3rd  and  4th  Vict.,  c. 

'.3th  and  14th)  beintr  the  usual  averments  of  rhe  promotion  of  the  office  by  the 
at,  and  the  publicity  and  notoriety  of  the  premises,   and  that,  on   .   _ 
:'.  he.  the  Appellant,  should  be  canonieally  corrected  and  punished, 
articles  thus  pleaded  were  objected  to  by  the  Appellant,  on  the  ground  that 
they  did  not  speeifv  either  in  what  respect  the  doctrine  inculcated  in  the  pas-    s   • 
extracted  from  the  Book        -       tons  was  contrary  to  the  doctrine  of  the  Church  of 
nd.  or  which  of  the  Thirty-nine  Articles  was  contravened  by  the  pa-- 
■d.  and  after  argument  before  the  Dean  of  the  Arches  (the  Right  Hon.  Dr. 
ere.  on  the  6th  of  March.  I860,  ordered  to  be  reformed,  but  upon  the 
latter  srround  only. 

The  articles  were  accordingly  reformed  by  adding  certain  riders  to  the  pass;  _  - 
extracted,  pleading  in  general  terms  the  heads  of  such  of  the  Thirty-nine  Articles. 
to  which  the  doctrine  contained  in  those  passages  was  contrary:  and  referring  to 
a  schedule  appended,  in  which  so  much  of  the  Article  and  the  Book  of  Common  Prayer 
-  ntained  the  doctrines  of  the  Church  was  set  out.  and  placed  in  parallel  columns 
with  the  passages  ig        a    -  ich  doctrines,  extracted  from  the  Appellants  work, 

and  already  pleaded.     Thus" so  much  of  the  Article  on  the  "  Justification  of  Man." 
and  the  order  of  the  Administration  of  the  Holy  Communion,  as  showed  the 
trine  of  the  Church  on  Justification,  was  set  opposite  to  the  passages  conta: 
the  theorv  on  the  same  subject  propounded  by  the  Appellant.     In  like  manner 
doctr       -  Faith   and   Belief."  of   "  Propitiation   and    Satisfaction."  of   "  God's 

r  [6]  and  Wrath,"  of  the  "  Forgiveness  of  Sins."  of  the  "  Penaltv  of  Sin.  and 
Guilt     -   -  with  certain  "  Ideas  and  Phrases  foisted  in."  as  it  was  alleged,  and 

extracted  from  the  Appellant's  book  of  Sermons:  were  severally  set  forth  in  juxta- 
position with  the  authorities  for  the  doctrines  of  the  Church. 

This  form  of  pleading  was  both  novel  and  unprecedented,  and  the  article-   • 
amended  were  again  objected  to  in  the  Arches  Court,  on  the  ground  that  tho- 
the  Thirtv-nine  Articles  which  were   alleged  to  have  been  controverted,  were  not 
stated  with  sufficient  precision  :  that  it  was  not  enough  to  plead  those  parts  of  the 
Sermons  which  were  conceived  to  be  repugnant  to  the  Articles  and  Book  of  Common 
Prayer,  but  that  the  actual  doctrine  said  to  be  propounded  in  the  Sermons  ought 
to   have   been    extracted    and    pleaded    specifically,    that    by   comparison    with   the 
Articles  and  Book  of  Common  Prayer,  such  doctrine  might  appear  at  once  to  be  con- 
trary to  the  doctrines  of  the  Church,  and  that  in  the  form  of  the  articles  it  was  not 
in  the  power  of  the  Appellant,  if  desirous  to  revoke  any  erroneous  doctrine  which 
might  be  extracted  from  these  pleadings.     It  was  contended  also  on  behalf  of  the 
'.lant.  that  having  reirard  to  the  precedents  in  Stone's  case  in  the  Consistory 
Court  in  1808.  and  Gorham  v.  The  Bishop  of  Exeter  (Moore's  Separate  Report.  1852, 
p.  461),  and  also  to  the  language  of  the  Statute.  13th  Eliz..  c.  V2.  under  which  the 
articles  in  question  were  laid,  the  Appellant  was  entitled  to  a  statement  or  specifica- 
tion of  the  unsound  doctrine  or  heresy  alleged  to  be  contained  in  the  pa--    _    - 
traded  and  pleaded.     It  was  urged  also,  that  in  case  the  Court  should  admit  the 
articles,  it   would  be  a  fit  and  proper  case  for  the  allowance  of  an   appeal  to  the 
Judicial  [7]  Committee  under  the  Church  Discipline  Act.  3rd  and  4th  Vict.. 
13. 

The  case  was  heard  in  the  Arches  Court  on  the  16th  of  April,  1860,  when  the 
learned  Judge  (the  Right  Hon.  Dr.  Lushington)  took  time  to  deliberate,  and.  en 
the  25th  of  the  same  month,  pronounced  the  following  judgment.  (There  being  no 
report  of  this  case  in  the  Arches  Court,  the  judgment  of  the  learned  Dean  of  the 
Arches  is  set  out  im  ■ 

There  are  two  questions  in  this  case:  the  first  is.  whether  I  ought  to  admit  the 
articles  as  they  stand  :  1  is.  whether  I  ought  to  give  leave  to  appeal.     Now, 

I  have  already  declared  my  opinion  that  I  ought  not  to  call  upon  the  learned  Co 
for  the  prosecution  to  specify  more  particularly  than  they  have  done  to  which  of 
Thirty-nine  Articles,  or  parts  of  those  Articles,   the  passages   extracted   from 
Mr.  Heal        S  eged  to  he  contrarv  and  repugnant.     I  adhere  to  that 

rill  more  clearly  appear  in  the  observa- 
ed  artich  -  5  Moo.  P.C.],  pp.  ."..'!  to  37.  and  in 
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tions  1   am  about  i"  make  wuli   respecl   i"  the  second  and  more  Ber -  objection 

urged  l>y  tlic  Counsel  for  Mr.  II oath  :  and,  1  am  glad  that  1  have  afforded  to  Counsi  I 
the  full  opportunity  of  maintaining  his  objections.     I  apprehend  thi 

tese,  that  these  articles,  in  their  pro-  sot   forth  certain   passages,  and 

allege  that  such  passagi  mtrary  and  repugnant  to  the  Articles  specified  and 

;       Book  of  Common  Prayer,  and  that  they  are  defective  for  this  reason,  that  they 
ought  to  have  gone  on  to  state  the  doctrine  complained  of,  or,  in  other  words 
party  proceeding  ought  to  put  his  own  meaning  upon  all  the  passages— extra 

it    wore,  the  pith   of  these   sermons,   and   produce,   in   definite  terms,   the   err. .in. s 

doctrines  they  are  said  to  con-[8]-tain  :  that  the  prosecutor  is  hound  to  give,  as  it 
wore,   a    denomination   to   oaeh   charge.      It    is   said   that    justice   requires   this. 
Mr.   Heath  may  know   the  nature  of  the  charge,  and  defend  himself  accordii 
that  as  the  articles  now  stand  he  has  not  the  moans  of  so  doing;  and  it  is  further 
urged,  that  it'  disposed  to  revoke  any  error,  he  has  not  the  opportunity  of  doii 
Our  first  consideration   is.  whether  there   is  any  general  rule  upon  this  point;   I 
am  not  aware  that  any  such  rule  has  been  laid  down  on  any  occasion  by  any  of  my 
predecessors.     Then  is  the  rule  to  be  extracted  from  the  cases  which  have  occurred, 
so  that  the  Cmrt  can  safely  say.  that  though  the  rule  has  not  been  enunciated  in 
express  terms,  yet  the  principle  of  the  rule  has  always  been  acted  upon. 

The  first  and  earliest  ease  which  has  been  cited  hero,  except  a  slight  referi 
to  the  ease  of  Winston  (1  Hagg.  Cms;.  Reps.  133,  note)  is  that  of  The  King's  Proctor 
v.  Stone  in  1808  il  Hagg.  Const.  Reps.  124).  I  have  read  over  the  articles  in  that 
ease:  the  twelfth  article  is  the  most  important.  That  article  pleads  the  whole  of 
the  sermon,  not  any  specific  portion  of  it.  and  then  avers,  that  by  a  great  part  of 
that  sermon,  not  specifying  what,  the  doctrine  of  the  Holy  Trinity,  the  Divinity  of 
our  Blessed  Lord,  and  the  Atonement  are  impugned  :  that  so  doing  is  advisedly 
maintaining  doctrine  contrary  to  the  first  and  second  Articles  :  and  then  the  article 
goes  'in  to  state,  and  to  plead  and  set  forth  particular  passages.  Now,  really  this 
pleading  appears  to  me  to  be  no  more  than  setting  forth  the  substance  of  the  two 
Articles  (I  mean  Articles  of  the  Church)  alleged  to  be  impugned,  and  that  the  charge 
would  have  been  just  as  explicit  without  such  specification.  When  the  Court,  in 
s  case,  had  to  consider  the  offence  charged,  it  would,  I  conceive.  [9]  have 
looked  to  the  Articles  of  the  Church  themselves,  and  not  to  the  recital  of  the  doc- 
trines that  they  wore  pleaded  to  contain.  I  will  further  observe,  that  if  I  was  strictly 
to  follow  the  precedent  in  this  case,  I  should  direct  the  whole  of  the  Sermons  to  be 
produced,  and  the  Counsel  for  the  prosecution  to  state  a  summary  of  all  the  doctrines 
contained  in  the  Articles  that  they  contended  to  have  been  repugnant.  I  doubt,  and 
I  very  greatly  doubt,  that  such  a  course  would  be  either  safe  or  conducive  to  justice. 
What  would  be  done  if  the  Court  should  be  of  opinion  that  the  summary  was 
erroneous,  and  yet  that  the  Articles  had  been  violated? 

I  will  next  advert  to  the  case  of  Hodgson  v.  Oakeley  (1  Robert..  Eccl.  Reps.  322). 
The  fifth  article  there  alleged  that  Mr.  Oakeley  maintained  doctrines  contrary  or 
repugnant  to  the  Articles  of  the  Church  of  England.  The  sixth  article  alleged  pub- 
lication of  a  certain  letter  containing  such  doctrines.  The  seventh  article  set  forth 
certain  passages.  There  was  not  in  these  articles  any  specification  as  to  which  of 
the  Articles  of  the  Church  of  England  were  alleged  to  be  impugned.  Then  Sir 
Herbert  Jenner  proceeds  to  state,  that,  under  the  circumstances,  the  offence  was 
pleaded  with  sufficient  specification:  and  I  entirely  concur  with  him.  He  says  (p. 
332),  "  Of  the  law  as  pleaded  I  have  no  doubt  :  as  in  that  respect  the  articles  are 
wholly  in  accordance  with  very  many  precedents ;  but  the  general  manner  of 
pleading  the  offence  did  attract  my  attention,  and  I  did  expect  to  hear  from  the 
1  sel  of  Mr.   Oakeley  (taking  it  for  granted  that  he  appeared  by  Counsel 

able  argument  on  this  head.  However,  after  the  best  consideration  I  have  been  able 
to  give  this  point,  with  reference  to  the  earlier  cases  that  have  been  urged,  I  am  of 
opinion  [10]  that  the  offence  is.  under  the  circumstances  of  this  case,  pleaded  with 
sufficient  specification.  To  be  sure,  in  the  case  of  Salter  v.  Davis,  in  1692  (Court 
of  Delegates),  in  Winston's  case  in  1713.  in  those  of  The  King's  Proctor  v.  Stone; 
in  1808.  and  Sanders  v.  //<-/./  in  184.'!  (.'!  Curteis  Eccl.  Hop.  565),  the  off' 
charged  were  set  forth  specifically,  and  it  was  easy  so  to  do:"  and  I  concur  there 
also  :  "  hut  the  present  case  is  materially  distinguished  :  hero  there  is  no  affiri 
of  any  particular  doctrine  which   Mr.  Oakelev  claims  to  hold:    it   affirmed  that   he 
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maintained  all  the  doctrines  of  the  Church  of  Rome:  consequently  it  would  be  nest 
to  impossible  to  plead  the  charge  in  detail." 

\  '  this,  as  it  appears  to  me,  is  not  laying  down  any  general  rule  upon  the  sub- 
ject, but  stating  the  opinion  of  that  very  learned  Judge,  that  under  the  circum- 
es  in  which  the  proceeding  against  Mr.  Oakeley  was  commenced,  it  was  quite 
sufficient  to  plead  in  general  form  :  and  he  seems  to  hare  laid  the  ground  for  his 
admission  upon  that  occasion,  and.  as  I  apprehend,  as  a  guide  in  other  cases  whether 
the  offence  can  be  set  forth  specifically. 

-    far  I  do  not  think  that  any  rule  is  to  be  extracted  from  that  case.     I  accede  to 
all  that  Sir  Herbert  Jenner  said,  and  I  have  no  doubt  that  there  are  very  many 
-   s  in  which  it  is  incumbent  upon  the  Court  to  require  the  offence  to  be  stated  with 
specification. 

Now,  I  lay  out  of  all  consideration  those  cases  of  proceeding  against  Clergymen 
for  acts  of  immorality,  because  it  is  quite  manifest  that  in  all  these  cases,  nothing 
s  s    easy  and  nothing  so  incumbent  upon  the  party  proceeding  as  to  state  specific- 
ally the  time  and  place,  and  what  the  occurrence  was  :  but  they  are  so  manifestly 
distinguished  from  a  case  of  this  descrip-[ll]-tion.  that   I  think  it  not  necessary 
further  to  advert   to  them.     But   I   must  make  one  observation   upon  the  ca- 
Hodgson  v.  Oakeley,  and  that  is.  that  with  the  greatest  respect  for  Sir  Herbert  Jenner, 
I  am  utterly  astonished  at  the  course  that  was  taken.     When  it  was  once  laid  down 
and  admitted  that   this   gentleman.   Mr.   Oakeley.  being  then   a  Clergyman  of  the 
Church  of  England,  held  all  Roman  doctrine,  how  it  was  necessary  to  go  into  any 
further  consideration  of  the  case,  is  to  me,  I  must  say.  even  now,  a  matter  of  astonish- 
ment :  for  I  thought  that  it  was  a  settled,  a  completely  settled  doctrine  of  the  Church 
:  V.    _':  rad,  that  all  Roman  doctrine  was  utterly  inconsistent  with  the  doctrine  main- 
tained at  the  time  of  the  Reformation,  and  now  constituting  the  law  of  the  Church  of 
England  :  and  certainly,  had  I  been  in  that  learned  Judge's  place,  the  moment  that 
Mr.   Oakeley   had   admitted  that  he  held   all   Roman   doctrine,  I   should   not   have 
hesitated  one  moment  to  come  to  the  conclusion  that  he  was  no  longer  fit  to  be  a 
.man  of  the  Church  of  England. 
\    v..   I   proceed  to  a   further  consideration.        Sir   Herbert   Jenner,   as  I  have 
already  said,  went  on  to  state  that  there  were  preceding  cases  in  which  the  offences 
_ -d  were  set  forth  specifically,  and  that  it  was  easy  so  to  do.     Now,  I  do  not  con- 
sider that  by  this  expression  Sir  Herbert  Jenner  meant  that  the  party  proceeding 
was  bound  to  do  more  than  state  the  particular  Articles  alleged  to  have  been  violated  : 
i  state  the  meaning  of  any  particular  pi  be    _         it  the  Articles  said  to  be  violated  ; 
and  in  this  case  I  have  called  upon  the  party  proceeding  to  state  the  Articles  said  to 
be  violated.     I  do  not  think  that  in  the  case  before  him,  which  was  a  general  charge 
without  specification,  he  meant,  or  could  possibly  [12]  mean,  that  the  charge  itself 
should  be  set  forth  in  the  nature  of  any  particular  offence  whatever,  beyond  alleging 
it  to  be  in  violation  of  the  articles  pleaded. 

Now,  with  regard  to  the  next  case,  that  of  Sanders  v.  Head,  I  accede  entirely  to 
all  that  was  said  by  Sir  Herbert  Jenner  in  that  case:  but  I  really  think  that  his 
observations  have  not  the  slightest  bearing  upon  the  present  question — I  mean  the 
question  that  I  am  now  discussing. 

Before  stating  what  I  believe  to  be  the  effect  or  the  result  of  the  preceding  case, 

I  would  consider  another  objection  raised  to  the  form  of  these  articles.     It  is  said 

that  Mr.  Heath,  if  these  articles  are  admitted  in  their  present  shape,  will  have  no 

adequate  means  of  defending  himself.     Now,  if  this  argument  be  well-founded,  the 

•  would  uot  hesitate  to  adopt  any  means  in  its  power  to  prevent  such  a  con- 

:   but  let  us  consider  what  is  the  true  issue  of  the  case,  and  what  the  possible 

meal  -  The  true  issue  is — first,  whether  the  passages  objected  to  were 

preached  and   published  by  the  party  accused:     and  secondly,  whether  they  are 

rary  and  repug  the  Articles  of  the  Church  already  stated,  and  the  Book 

immon  Prayer.     Now.  Low  will  this  or  any  other  Ecclesiastical  Court  examine 

and  decide  this  question  I     How  can  it  possibly  be  done  but  by  a  consideration  of  the 

alleged,  and  by  a  comparison  with  the  Articles  specified  and  the  Book  of 

ion  Prayer        Assume  nothing  more  to  be  pleaded,  and  what  possible  defence 

r.   Heatli  precluded   from  |     Whatever  construction  might  be  attempted  to  be 

put  upon  his  writings  or  upon  the  Articles,  is  it  not  open  to  Mr.  Heath  to  show  that 
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ii  is  unfounded  .'     Could  more  be  done  ii'  I  were  to  comply  with  all  the  requisitions 

made  by  his  Counsel  ! 

[13]  Now,  let  mi.'  try  how  that  would  work.  Suppose  I  call  upon  the  Counsel  for 
the  prosecution  to  state  their  construction  of  the  true  import  of  the  passages 
cited,  and  the  true  import  of  thi  -.  and  then  the  nature  of  the  repugnancy. 

1    Bay    nothing    as    to    the    impracticability    in    tl  of   so   doing;    but    let 

me  ask.  how   would   Mr.   Heath's  def<  edl     for  I  have  not  yet  heard. 

would  the  Court  do,  and  what  would  it  be  the  duty  of  the  Coui 
do!  Why,  to  examine  the  passages  and  the  Articles  stated,  and  draw  its: 
own  conclusions.  It  would  listen  with  great  attention  to  the  arguments  of 
Counsel  on  both  sides — on  the  one  side  to  show  thai  the  passages  were  repugnant; 
on  the  other  side  to  show  that  they  were  reconcileable  with  the  true  import  of  the 
Articles.  But  as  I  have  already  stated,  supposing  the  Counsel  pleaded  an  erroi 
construction  either  one  way  or  the  other,  what  would  the  Court  do  but  reject  the 
erroi  -ruction,  and  proceed  to  consider  the  true  one  1     I  cannot  conceive 

that  any  difficulty  would  arise  to  Mr.  Heath  from  what  I  have  already  stated. 

I  am  of  opinion,  then,  that  a  compliance  with  the  demand  of  the  Counsel  for 
Mr.  Heath  would  in  no  degree  assist  the  justice  of  the  case.     I  think  that  the  obji 
is  founded  upon  a  supposition  the  correctness  of  which  I  cannot  admit:    a  supposi- 
tion that  the  case  is  to  be  tried  upon  a  statement  in  the  pleading,  and  not  upon  the 
documents  themselves  and  the  law. 

It  has  been  further  argued,  that  these  articles  ought  not  to  be  admitted  in  their 
present  shape,  because  Mr.  Heath  would  have  no  opportunity  of  revoking  his  error, 
as  provided  by  the  13th  Eliz..  c.  12,  sec.  'J.  A  correspondence  with  the  Bishop  was 
read.  [14]  not  perhaps  very  regularly  (see  this  pleaded,  post,  pp.  [15  Moo.  P.C.] 
38,  39).  Now.  it  i-.  "i'  course,  competent  to  the  Bishop  to  take  a  revocation  in  any 
form  he  thinks  expedient,  and  to  discontinue  the  prosecution  if  he  deems  fit,  and  if 
he  thinks  the  revocation  sufficient  :  but  the  Court,  as  a  Court  of  Justice,  must  proceed 
according  to  due  course  of  law  :  and  that  I  apprehend  to  be,  that  when  a  person  in 
holy  orders  has  been  duly  convented,  the  Court  must  decide  what  doctrine  is 
erroneous,  and  what  not.  and  must  call  upon  the  person  cited  to  revoke  that  which 
the  Court  deems  erroneous.  I  apprehend  that  even  now,  if  Mr.  Heath  were  to  give 
an  affirmative  issue,  the  Court  would  not  allow  a  revocation  until  it  had  duly  deter- 
mined what  was  to  be  revoked,  and  had  shaped  the  form  of  revocation.  On  the 
whole,  I  am  of  opinion,  looking  at  both  the  objections,  that  no  general  and  definite 
rule,  as  to  specification,  using  those  words  as  a  term  to  comprehend  the  whole  objec- 
tion, has  been  laid  down,  or  could  be  prescribed  as  applicable  to  all  cases;  and  such 
I  conceive  to  have  been  the  opinion  of  Sir  Herbert  Jenner,  in  Hodgson  v.  Oak< 
and  it  required  none.  I  think  in  this  case  also  it  is  not  necessary  for  the  purpose 
of  justice  that  I  should  comply  with  the  prayer  of  the  Counsel  for  Mr.  Heath. 

Having  made  these  observations,  of  course  the  conclusion  to  which  the  Court 
has  come  is  that  the  articles  are  admissible  in  their  present  form. 

But  there  is  a  remaining  question  which  I  must  confess  has  given  me  infinitely 
greater  trouble,  and  caused  me  much  greater  anxiety,  than  any  one  of  the  points  which 
I  have  hitherto  considered,  and  that  is  whether  I  ought  to  give  leave  to  appeal.  I 
have  [15]  been  told  that  Sir  Herbert  Jenner  gave  this  permission  almost  as  a  matter 
of  course.  It  has  been  said  that  this  statement  is  proved  by  the  cases.  I  cannot  but 
think  there  has  been  some  misapprehension  respecting  the  conduct  in  matters  of 
this  kind  of  the  learned  Judge.  Now,  I  cannot  find  any  case  whatever,  and  none 
has  been  cited  to  me.  in  which  Sir  Herbert  Jenner  expresses  himself  to  such  an 
effect  :  and  I  do  not  believe  that  any  such  case  exists.  The  Statute.  3rd  and  4th 
Vict.,  c.  86,  passed  twenty  years  ago.  There  have  been  but  few  cases,  and  in  all 
those  that  I  have  had  an  opportunity  of  examining,  or  which  have  at  all  come 
within  my  cognizance,  there  is  nothing  like  an  expression  to  that  effect.  I  must  say, 
that  I  think  there  is  an  entire  absence  of  authority  for  any  such  position  as  that 
leave  to  appeal  should  be  granted  as  a  matter  of  course.  The  case  of  Head  v. 
Sanders,  (4  Moore's  P.C.  Cases,  186)  which  was  cited,  supports  no  such  doctrine. 
Now.  in  that  case,  first,  the  overruling  of  the  protest  was  in  itself  a  most  proper  case 
for  an  appeal,  for,  if  the  protest  had  been  sustained,  such  a  decree  would  have 
had  the  effect  of  a  definite  sentence,  and  would  not  have  required  leave:  it  would 
have  been  a  definite  sentence,  ending  the  suit.     The  question  really  to  lie  decided  in 
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that  whether  the  suit  should  be  terminated  or  not  :  and  it  appi 

True  construction  of  the  Statute,  and  with  justice,  that  the  person 

eved   bv  the   decree   should   have   the  same   right    as  the   other   party   would 

tiablv   have   had.   had   the   decree   in  the  same  matter  been   directly  the 

urse  for  the  purpose  of  administering  even  justice;   and  I  have  no 

.  Sir  Herbert  Jenner  acted  according  to  the  true  intention 

of  the  Statute  in  sivini:  that  leave. 

[16]  I  further  think  that  the  doctrine,  if  I  may  use  that  expression,  or  rather 
the  argument  of  the  Court  giving  permission  to  appeal,  without  considering  whether 
-  -  do.  is  entirely  repugnant  to  the  true  intent  of  the  Statute  :  and 
this.  I  conceive,  will  appear,  when  I  examine  it.  First,  however.  I  will  address  my 
attention  to  another  difficulty  alleged  to  exist  in  this  case.  It  has  been  said,  that  if 
the  Court  admit  the  articles  in  an  erroneous  form,  the  Judicial  Committee  cannot 
redress  the  grievance  :  and  a  case  was  cited,  in  order  to  show  that  that  was  the  law. 
\  .it  may  be  perfectly  true  that  if  this  case  went  on  to  a  hearing,  such  erroneous 
articles  being  admitted,  the  Judicial  Committee,  upon  an  appeal  upon  the  whole 
ould  not  reform  the  articles.  That  may  be  quite  true  :  but  I  cannot  assent  to 
the  proposition  that  that  Court  could  not  do  justice:  for  I  am  very  clearly  of 
opinion  that  they  could  and  that  they  would,  and  that  if  they  found  that  articles  had 
been  admitted  in  an  era  u        -  -  -  ich  a  form  that  the  party  proceeded  against 

had  no  fit  opportunity  to  defend  himself,  they  at  once  would  have  dismissed  the 
suit,  on  the  ground  that  the  charge  was  not  sufficiently  stated,  or  if  they  did  not 
take  that  step  it  would  be  open  to  them,  if  they  thought  fit.  to  have  the  case  opened 
•.    and   amended   by   any   further   pleadings   that   they  might   direct,   though. 
ically  speakine.  they  could  not  reform  the  articles  themselves. 
w,  to  come  back  to  the  consideration  of  the  Statute.       Before  I  grant  this 
leave  to  appeal,  it  is  necessary  that  I  should  duly  weigh  the  provisions  of  the  Statute. 
and  make  up  my  mind  as  to  what  was  the  true  intent  and  purpose  thereof.     I  think 
rfeetlv  clear  that  the  Legislature,  by  denying  any  right  of  appeal  from  any 
decree  or  order,  not  having  [IT]  the  effect  of  a  definitive  sentence,  and  thereby  ending 
the  suit,  meant  and  intended  that,  in  all  ordinary  cases,  no  appeal  should  be  pro- 
secuted under  the  circumstances  stated  :  that  there  was  a  general  prohibition  of 
appeal,  capable,  indeed,  of  beintr  taken  awav  by  the  permission  of  the  Court.     But 
under  what  circumstances  was  the  leave  to   appeal  to  be  granted  ?       Now.  the 
section  of  the  Statute  is  the  thirteenth,  and  is  in  these  words.  "  Provided  always 
that  the  Judge  of  the  said  Court  may  and  he  is  hereby  authorized  and  empowered 
from  time  to  time  to  make  any  order  or  orders  of  Court  for  the  purpose  of  ex- 
peditins  such  suits,  or  otherwise  improving  the  practice  of  the  said  Court,  and  from 
time  to  time  to  alrer  and  revoke  the  same.     Provided  also,  that  there  shall  be  no 
appeal  from  any  Interlocutor;  decree  or  Order  not  having  the  force  or  effect  of  a 
definitive  sentence,   and   thereby  ending  the   suit   in   the   Court   of  Appeal  of  the 
nee.  save  by  the  permission  of  the  Judge  of  such  Court."        Now.   I   repeat 
again,  my  construction  of  this  S  5  a  general  prohibition  for  the  purpose  of 

expedition  of  any  appeal  from  any  of  these  interlocutory  matters,  and   reserving 
■r  in  the  Court  to  permit  it  only  in  matters  of  an  extraordinary  description  in 
which  the  justi  -    may  require  it.     Under  these  circumstances,  therefore. 

er  what  would  be  properly  the  grounds  upon  which  the  Court  ought  to 
allow  the  appeal.     I  take  it  to  be.  fir.--,  a  serious  doubt  upon  any  question  of  law: 
dly,  the  gravity  and  importance  of  the  case  :  thirdly,  the  novelty,  where  no 
tuthority  can  be  found:  and  fourthly,  if  it  could  be  shown  that  it  would 
ill  to  remedy  the  [18]  consequences  of  error  in  the  Court  below,  if  error 
Now,  if  I  am  right  in  this  construction,  it  is  evident  that  the  custom 
ppeal  upon  mere  application  would  be  wholly  inconsistent 
witli  the  true  intent  and  purport  of  the  Statute. 

Then  to  apply  this  construction  t  Bent  case.     I  cannot  with  any  trutli  say 

I  have  a'  -  doubt  or  difficultv  with  respect  to  the  decision  at  which  I  am 

about  to  arr:  the  admissibility  of  the  articles  in  their  present   shape.     I 

cannot  say  that  I  deem  le  that  any  immediate  injury  could  be  inflicted  upon 

<iant.  but  I  fully  admit  tha-  -  of  preferring  charge-  against  clergy- 

i  of  gravity  and  importance,  and.  it  may  be. 
ling  difficulty  also.     I  am  ah  to  admit  that  though  I  think  there  is 
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i„.  authority  for  the  proposition  oi  the  Defendant,  that  e  charged  muBl  be 

mores]  lly  stated,  still  it  may  be  said,  wil  truth,  that  there  is  no  dii 

authority  to  the  conl  rary. 

Now,  weighing  all  these  circumstances,  I  bave  come  to  the  conclusion,  though,  I 
repeal  it,  with  much  doubt  and  difficulty,  I  the  appeal  prayed  for.     Bui  I 

must  nol  allow  thai  permission  to  occasion  improper  delay  j  1  -ram  bui  upoi 

the  ii  hi  dii  ion  thai  the  Defendanl  prosecute  the  appeal  Forthwith,  and  send  b 
papers  to  the  Judicial  I  ommittee  within  a  fortnighl   from  this  day  ;  bo  thai   if  due 
Application  lie  made,  their  Lordships  may  hear  and  d«  ide  the  question  in  a  Bhorl 
Bpace  of  t  ime. 

The  appeal  upon  the  admission  of  the  articles  [19]  i  to  be  heard  before  the 

Judicial  Committee  on  the  -1st  of  June.  I860,*  when: 

Dr.  Phillimore,  Q.C.,  and  Mr.  H.  Bullar,  lor  the  Appellant,-  Insisted  that  the 
Statute,  L3th  Eliz.  C.   12,  being  a  ]ienal  Statute,  the  proceedings  under  it  were  ii 

nature  of  a  criminal  prosecution,  and.  therefore,  that  the  Appellant  "as.  on  the 
ground  both  of  the  reason  of  the  thin"',  as  well  as  under  the  words  of  the  Statute, 
entitled  to  know  specifically  what  was  the  unsound  doctrine  which  he  was  charged 
with  advisedly  maintaining,  and  which  he  was  called  upon  to  revoke.  For  this 
they  cited  and  referred  to  the  practice  of  the  Ecclesiastical  Courts  set  forth  in 
Ayliffe's  "  Parergon,"  p.  346,  •">  Hums  -  Eee.  Law,"  p.  201  (9th  Edit.),  Whiston's  case 
1713,  from  the  report  of  which,  as  published  by  himself,  it  appeared,  that  the 
['articular  doctrines  complained  of  were  distinctly  stated  and  pleaded.  The  King's 
Proctor  v.  Stone  (1  Hagg.  Const.  Reps.  424),  Salter  v  limit.-:,  before  the  Court  of 
Delegates  in  1692,  and  the  observations  of  Sir  Herbert  Jenner  Fust  in  the  Gorham 
Moore's  Sep.  Rep.  pp.  135-6).  They  contended  also,  that  by  analogy  to  criminal 
proceedings  the  offence  charged  must  be  specifically  defined  and  pleaded,  to  enable 
the  party  charged  to  make  his  defence,  and  cited,  as  authorities  showing  such 
position  applicable  to  Ecclesiastical  cases.  Hale's  Pleas  of  the  Crown,  on  the 
"  Offences  of  Treason  and  Heresy,"  pp.  108,  407,  and  Fox's  "  Martyrs,"  vol.  iii., 
p.  222. 

[20]  Dr.  Twiss,  Q.C.,  and  Dr.  Swabey,  for  the  Respondent. — Contended,  that  the 
proceeding  was  neither  penal  nor  in  the  nature  of  a  criminal  prosecution,  the  prayer 
of  the  articles  being  that  the  Appellant  might  be  duly  and  canonically  punished, 
according  to  the  gravity  of  his  offence  and  the  exigency  of  the  law.  which  did  not 
necessarily  inflict  deprivation  of  his  living,  but  that  he  might  be  punished  by 
admonition  or  otherwise  as  the  Court  thought  fit.  That  the  Respondent  did  not 
desire  to  confine  himself  to  the  Statute  of  Elizabeth,  but  preferred  relying  on  the 
general  Ecclesiastical  law,  and  had  framed  the  articles  with  that  view.  That  what 
was  asked  for  in  the  specification  of  charges  was  matter  of  argument,  and  would 
necessarily  arise  on  discussing  the  passages  set  forth  from  the  Sermons,  and  the 
references  made  to  them  in  the  articles,  which  they  insisted  were  sufficiently  precise 
and  explicit.  They  commented  on  Whiston's  and  Stone's  cases,  neither  of  which, 
they  urged,  was  analogous  to  the  present  case,  and  relied  upon  Evans  v.  Evans  cited 
in  Sanders  v.  Head  (-3  Curt.  Ecel.  Rep.  567-S).  Hodgson  v.  Oakeley  (1  Robert.  Eccl. 
Rep.  322).  and  Bead-  v.  Sanders  (4  Moore's  P'.C.  Cases.  L86  . 

Their  Lordships,  having  taken  time  to  deliberate,  delivered  the  following  judg- 
ment, by 

The  Right  Hon.  Lord  Kingsdown  (July  9.  1860). — This  case  came  before  us  on  an 
appeal  from  an  Interlocutory  order  of  the  Dean  of  the  Arches,  in  a  cause  of  office 
promoted  at  the  instance  of  the  Bishop  [21]  of  Winchester  against  the  Appellant. 
who  is  the  Vicar  of  a  parish  within  his  Lordship's  Diocese. 

The  question  for  consideration  is  whether  the  articles  exhibited  against  the 
Appellant  state,  with  sufficient  certainty,  the  offence  with  which  he  is  charged,  and 
are  admissible,  therefore,  in  their  present  shape.  The  learned  Judge  in  the  Court 
below  is  of  opinion  that  they  are  sufficient.  The  order  being  merely  interlocutory 
it  was  in  the  discretion  of  the  Judge,  by  the  Statute  under  which  lie  acted,  to  irive 

*  Present:  The  Right  Hon.  and  the  Right  Rev.  the  Archbishop  of  York,  the 
Right  Hon.  Lord  Kingsdown.  the  Right  Hon.  the  Lord  Justice  Knight  Bruce,  the 
Right  Hon.  Sir  Edward  Ryan,  and  the  Right  Hon.  the  Lord  Justice  Turner. 
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or  to  refuse  liberty  to  appeal,  and  he  determined,  not  without  some  hesitation,  to 
srrant  this  liberty. 

The  Appellant  prays  "  their  Lordships  to  report  to  Her  Majesty  in  favour  of 
the  appeal  and  complaint  of  the  Reverend  Dunbar  Isidor  Heath,  and  that  the  d. 
or  interlocutorv  order,  or  sentence  of  the  Jud^e  of  the  Arches  Court  of  Canterbury, 
appealed  from,  ought  to  be  reversed  :  and  that  the  articles  in  this  criminal  suit  be 
ordered  to  be  further  reformed,  so  as  to  contain  an  exact  and  precise  statement  of 
those  portions  of  the  Articles  of  the  Thirty-nine  Articles  of  Religion,  which  it  is 
alleired  that  the  pass  -  -  rroni  the  Appellant's  Sermons  contravene:  and  also  a 
rication.  or  statement,  of  the  unsound  doctrine  or  heresy  which  the  Appellant 
is  a\'.-  a  iave  advisedly  maintained,  and  which  he  is  called  upon  to  revoke 

under  the  Stature.  13th  Eliz..  c.  1"2." 

The  articles  thus  exhibited  appear  to  rest  upon  two  distinct  grounds  of  complaint : 
one.  an  alleged  violation  of  the  Statute.  13th  Elizabeth,  entitled  "  An  Act  for  the 
Ministers  of  the  Church  to  be  of  Bound  Religion."  the  other,  an  alleged  violation  of 
the  Ecclesiastical  laws,  by  publishing  doctrines  in  derogation  and  depravi:._ 
the  Book  of  Common  Prayer. 

[22]  1  Si  Te.  13th  Elizabeth,  c.  1-.  above  referred  to.  after  requiring  that 
certain  Priests  and  Ministers  shall  declare  their  assent,  and  subscribe  to  all  the 
Articles  of  Religion  which  only  concern  the  confession  of  the  true  Christian  faith 
aud  the  doctrine  of  the  Sacraments,  proceeds  to  enact,  sec.  2.  "  that  if  any  person 
Ecclesiastical,  or  which  shall  have  Ecclesiastical  living,  shall  advisedly  maintain 
or  affirm  any  doctrine  directly  contrary  or  repugnant  to  any  of  the  said  Articles, 
and  being  convented  before  the  Bishop  of  the  Diocese,  or  the  Ordinary,  or  before  the 
ffig  -    Commissioners    in    Causes    Ecclesiastical,    shall   persist   therein, 

or  not  revoke  his  error,  or  after  such  revocation  eftsoon  affirm  such  untrue  doctrine, 
such  maintaining,  or  affirming,  and  persisting,  or  such  eftsoon  affirming  shall  be 
just  cause  to  deprive  such  person  of  his  Ecclesiastical  promotions,  and  it  shall  be 
lawful  to  the  Bishop  of  the  diocese,  or  the  Ordinary,  or  the  said  Commissioners,  to 
deprive  such  person  so  persisting  or  lawfully  convicted  of  such  eftsoons  affirming, 
and  upon  such  sentence  of  deprivation  pronounced,  he  shall  be  indeed  deprived." 

This,  therefore,  is  an  eminently  penal  Statute :  a  prosecution  under  it  may  result 
in  depriving  the  offender  of  his  benefice,  and,  possibly,  therefore,  may  destroy  all 
his  means  of  livelihood. 

It  is  of  the  essence  of  justice,  aud  is  a  principle  fully  recognized  by  the  law  of 
ind,  that  a  person  indicted  for  a  breach  of  the  law  shall  be  distinctly  informed, 
before  he  is  called  upon  to  defend  himself,  of  the  nature  of  the  offence  with  which 
he  is  charged. 

That  the  Courts  of  Common  Law  would  apply  this  doctrine  to  offences  of  the 
nature  of  that  imputed  to  the  Defendant,  if  such  offences  came  indirectly  before 
[23]  them,  may  be  inferred  from  Sp<  -  -•  i5  Co.  Rep.  57).  in  which,  on  Quart 
impedit,  the  Bishop  pleaded  that  he  was  justified  in  refusing  to  admit  the  Clerk 
because  on  examination  he  found  him  to  be  an  inveterate  schismatic.  It  was  held 
that  the  cause  of  the  schism  or  heresy  for  which  the  prosecutor  is  refused  ought 
to  be  alleged  in  certain,"  and  judgment  passed  against  the  Bishop. 

The  cases  cited  at  the  bar  seem  to  prove  that  the  same  rule  is  adopted  in  the 
V.       *   istical  Courts,  at  least  in  proceedings  under  the  Statute  of  13th  Elizabeth. 

In  the  case  of  Salter  v.  Davie*,  in  the  year  1692,  in  Winston's  case  in  1713.  in 
The  Kitufi  Stont    ::.    L808,  the  particulars  of  the  erroneous  doctrines 

imputed  to  the  Defendants,  and  the  articles  to  which  they  were  repugnant,  were 
stated  with  great  distil,  tness.  The  Defendants  could  have  no  doubt  as  to  the  error 
which  they  were  required  to  revoke,  and  in  the  last  case  the  Defendant  affected  to 
recant  :  though  in  terms  obviously  insufficient  and  evasive. 

The  rt  v.  Head  in   1843,  was  not  a  proceeding  under  the  13th 

Elizabeth.     The  Defendant  was  charged  with  having  maintained  propositions  in 

_  at  ion  and  depraving  of  the  Prayer  Book,  and  the  Court  seems  to  have  taken 

•   •  of  offences,  and  to  have  held  that  in  the  latter 
it  laxity  is  allowed  :  "  that  when  the  treneral  law  Ecclesiastical  is  relied  on,  it 
y  t,.  plead  specifically  :  that  where  the  offence  is  one  genera'. 
able  in  thi     I         siastical  Courts,   it   is  i  ssaxy  to  point  out  the  particular 

which  the  proceedings  are  founded." 

-     f  plead-[24]-ini.' mav  not  be  uec.  • 
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it   is  requisite  that   the  accusation   should  show   distinctly  of   what   the   I' 

is  accused — a  point  upon  which,  in  the  case  of  Smidi  /■.%■  v.  Ih  ml.  no  i  lou  I  it  could  exist . 

The  ease  of  Hodgson  v.  Oakeley,  in  1845,  was  of  the  same  description  with 
Sanders  v.  Head.  Mi-.  Oakeley  did  not  hold  any  living,  bul  was  merely  a  licensed 
curate  within  the  diocese  of  London,  lie  was  charged  with  having  offended  against 
the  laws  Ecclesiastical,  by  maintaining  doctrines  directl]  contrary  and  repugnant 
to  the  true  usual  literal  meaning  of  the  Articles  of  Religion  as  by  law  established, 
or  one  of  them,  and  contrary  to  the  laws.  Statutes,  Constitution,  and  Canons 
Ecclesiastical  of  the  realm,  ami  against  the  peace  ami   unity  of  the  Church. 

It  appeared  by  the  pamphlet  complained  of,  in  the  opinion  of  the  Judge,  thai 
Mr.  Oakeley  "  held,  without  distinction,  all  Roman  doctrine-  everything  thai  has 
been,  and  still  is,  maintained  and  taught  by  that  Church." 

Yet,  even  hen-,  the  very  able  Judge  who  decided  the  case.  Sir  Herbert  Jenner 
Fust,  seems  to  have  doubted  whether  the  articles  contained  a  sufficient  specifica- 
tion of  the  offence,  and  he  states  that  he  had  expected  to  bear  an  argument  by  Mr. 
Oakeley's  Counsel  on  the  point.  Mr.  Oakeley,  however,  did  not  appear,  nor  could 
he  with  any  colour  of  reason  have  pretended  ignorance  of  the  offence  imputed  to  him. 
The  ground  on  which  the  learned  Judge  held  the  charge  sufficient  was  this — that 
there  was  no  affirmance  of  any  particular  doctrine;  Mr.  Oakeley  claimed  to  hold. 
affirm,  and  maintain  all  the  doctrines  of  the  Church  of  Rome,  consequently  it  would 
be  next  to  impossible  to  plead  the  charge  in  detail. 

[25]  That  in  whatever  form  questions  of  this  kind  arise,  both  the  party  accused 
and  the  Court  before  which  they  are  brought  have  a  right  to  require  that  the 
doctrine  of  the  Church  alleged  to  be  impugned,  and  the  doctrine  of  the  accused 
which  is  alleged  to  impugn  it,  shall  he  stated  with  sufficient  distinctness  to  enable 
the  one  to  frame  his  defence,  and  the  other  to  discover  from  the  pleadings  what  are 
the  real  points  in  controversy,  is  apparent  from  what  fell  both  from  the  Dean  of  the 
Arches  and  the  Judicial  Committee  in  the  Gorhani  case. 

That  case  was  brought  on  by  Act  on  petition,  instead  of  by  plea  and  proof.  Sir 
Herbert  Jenner  Fust  observes  (in  the  report  of  that  case  by  Mr.  Moore,  page  135)  that 
the  proceeding  ought  to  have  been  by  plea  and  proof  ;  that  "  the  Court  would  then 
have  had  the  entire  case  brought  clearly  and  distinctly  to  its  notice,  the  doctrines 
of  the  Church  of  England  upon  which  it  was  meant  to  rely  on  behalf  of  the  Bishop 
would  have  been  specifically  and  precisely  stated,  as  well  as  those  points  of  doctrine 
which  it  was  said  Mr.  Gorham  had  impugned."  At  the  next  page  he  observes, 
that  ''the  law  ought  to  have  been  specifically  pleaded,  the  law  of  the  Church  of 
England,  and  the  points  in  Mr.  Gorham's  answers,  which  are  said  to  be  contrary 
to  those  doctrines." 

He  afterwards  complains  that  in  consequence  of  the  course  which  had  been 
pursued,  "  it  being  nowhere  stated  clearly  and  distinctly  what  the  doctrine  of  the 
Church  of  England  is,  the  Court  had  been  forced  to  travel  through  the  various 
questions  and  answers,  and  other  particulars  contained  in  the  volume  referred  to, 
in  order  to  ascertain  for  itself,  as  well  as  it  could.  [26]  what  the  doctrine  of  the 
Church  of  England  was,  and  in  what  respects  Mr.  Gorham  held  opinions  contrary 
thereto  *'  (p.  137). 

When  that  case  came  before  this  Board,  their  Lordships  entirely  concurred  in 
the  observations  which  had  been  made  in  the  Court  below,  and  remarked  "  that  the 
inconvenience  was  so  great,  and  the  difficulty  of  coming  to  a  right  conclusion  was 
thereby  so  unnecessarily  increased,  that  in  their  opinion  the  Judge  below  would  have 
been  well  justified  in  refusing  to  pronounce  any  opinion  upon  the  case  as  appearing 
on  *-he  pleading,  and  requiring  the  parties,  even  at  the  last  moment,  to  bring  forward 
the  case  in  a  regular  manner  by  plea  and  proof  "  (page  461). 

It  is  obvious  that  the  whole  force  of  their  remark  depends  upon  the  assumption 
that  if  the  case  had  been  brought  forward  by  plea  and  proof,  the  statement  of  doctrine 
on  each  side  referred  to  by  the  Judge  below  would  have  been  contained  in  it. 

Applying  these  principles  to  the  case  before  us,  we  have  to  consider  whether  the 
articles  give  to  the  accused  Clerk  that  distinct  notice  of  the  offences  imputed  to  him 
which  reason  and  authority  alike  require. 

Now  the  articles,  after  the  mere  formal  pleadings,  allege  (article  6)  that  the 
Appellant  wrote,  printed,  and  published  nineteen  Sermons  which  are  contained  in 
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a  hook  described  in  the  article.     That  in  such  book  are  contained  certain  pas-   _   - 
it  at  length,  and  said  to  be  taken  from  twelve  different  pages  of  the  book: 
•hey  object  to  the  Appellant  that  tl. •-  56    _   -   "do   severally  and   together 

in  doctrii    s  d  trary  and  repugnant  to  the  doctrines  of  the  United 

gland  and  Ireland,  as  in  the  [27]  aforesaid  Articles  of  religion  eon- 
especially  to  twelve  of  the  Articles  which  they  specify. 
then    "  object   to   him   all   and   every  other   matter    in   the   said   Book  or 
pamphlet,  or  5  -    contrary  or  repugnant  to  the  doctrines  of  the  said 

United  Church  of  England  and  Ireland." 

The  succeeding  articles  of  the  libel,  the  7th.  8th.  9th.  and  10th.  pursue  exactly 
-ame   lint,  ssages    from   different   pages  of  the   book,   and 

alleging  them  t"  be  contrary  to  certain  of  the  Thirty-nine  Articles,  which  they 
specify. 

Originally  it   appears  that   the  libel  specified  none  of  the  Thirty-nine  Artii 
and  it   was  in  subsl  .rely  an  allegation  that  the  passages  in  question  were 

rary  to  the  Thirty-nine  Art; 

It  appears  to  have  been  held  by  the  Court  below  that  this  mode  of  pleading  was 
too  loose,  and  the  learned  Judge,  therefore,  required  the  Prosecutor  to  specify 
the  particular  Articles  oi  the  Church  of  En-land  against  which  the  Defendant  was 
supposed  to  have  offended,  and  this  has  been  accordingly  done  :  but  it  appe. 
their  Lordships  that  it  has  been  done  in  such  a  manner  as  in  no  degree  whatever 
-  ■  relieve  the  Defendant  from  embarrassment  as  to  the  nature  of  the  charge  which 
he  is  called  upon  to  meet. 

What  may  be  necessary  for  this  purpose  must  depend  upon  the  circumsta: 
of  each  particular  case.     If  a  single  distinct  passage  complained  of  contains  a  plain 
meaning,  which  can  admit  of  no  doubt,  it  may  be  sufficient  to  set  it  out.  and  to  state 
that  it  is  directly  contrary  and  repugnant  to  such  one  or  more  of  the  Thirty-nine 
Articles  as  are  conceived  to  be  opposed  to  it. 

In  such  a  case  the  Defendant  is  fully  apprized  of  [28]  the  real  nature  of  the 
charge.  He  may.  if  he  pleas  -  sist  that  the  proposition  which  he  has  maintained 
is  not  contrary  to  the  Articles,  or  he  may  admit  that  it  is  so.  and  recall  it. 

But  the  case  is  far  otherwise  when  a  number  of  passages  are  collected  togel 
which  enunciate  no  single  definite  proposition,  which  embrace  a  variety  of  topics, 
some  extracts  having  to  an  ordinary  understanding  no  meaning  at  all.  and  others 
expressed  in  language  with  respect  to  the  meaning  of  which  different  guesses  may 
be  made  by  different  minds. 

Take  the  first  class  of  passages  collected  here  in  the  sixth  article.  We  pi  - 
that  when  they  are  explained  by  the  context  in  which  they  are  found,  and  the  Court 
-  1  by  the  observations  which  will  be  made  by  the  Counsel  on  each  side, 
some  distinct  intelligible  propositions  will  be  educed  from  them,  which  will  be 
argued  on  the  one  side  to  lie  in  accordance  with,  and  on  the  other  to  be  in  con- 
tradiction to.  certain  doctrines  of  the  Church  of  England,  as  laid  down  in  her 
Articles  of  Faith,  and  upon  which  the  Court  will  be  able  to  form  an  opinion.  But 
we  cannot  say  that  this  is  the  case  at  present. 

Then,  is  the  matter  mended  by  the  reference  to  the  particular  Articles  of  Faith 
introduced  by  amendment  ? 
We  cannot  think  that  it  is. 

-  (hat  are  specified  relate  to  a  great  varietv  of  subjects.     Thev  are 
the  2nd.  3rd,  8th,  10th.  lhh.  12th.  13th,  lfth.  15th,  25th.  27th.  and  2 

2nd  is  entitled  "  Of  the  Word,  or  Son  of  God.  which  was  made  very  Man." 
The  3rd,  Christ  into  Hell  :  "  on  the  proper  meaning  of  which 

■    differ-[29]-ence  of  opinion  prevails  amongst  ortl 
divines.     The  31  '  If  the  Three  Cr       -  Inch,  again,  it  may  be  observed, 

that  a  very  great  number  of  distinct  propositions  are  contained  in  them,  and  with 
respi  le  of  which  different  interpretations  havi  _:veu.     The  Huh  is 

entitled.  "Of   Free  Will."     The   11th,  "Of  the  Justification  of  Man."     The   12th. 
I   Works."     The   13th,  "Of  Works  before  Justification."     The  14th.  "Of 
Worki         S  ■     Christ  alone  without  Sin."     The  . 

27th,  '  Of  Baptis  Aj  1  tl  ■    28th,  "  Of  the  It 
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Can  it.  with  any  .id  that  a  Clergyman  «(..>  i-  t« -Id  tliat  certain 

.   -  extracted  from  his  Book,  severally  and  togetht  i  .  doctrint  - 

\  -  t  variel 

■ubjects  totally  lar  from  each  otL  :         -  31   information  aff'  . 

to  him  of  what  is  the  real  complaint  intended  to  be  made  agai:  - 

It  is  .-aid  that  the  Defendant  can  have  no  difficulty  in  knowing  what  is  imputed 
to  him.  for  that  he  must  know  the  meaning  of  what  he  has  preached  and  publ.- 
A--  .        a  that  he  does  know  his  own  meaning,  he  has  a  right  to  know  what  . 

which  the  accuser  imputes  to  him:    that   if  the  mean 
may  repudiate  it:  if  it  be  his.  and  hi    pers  sts  in  it,  he  may  attempt  to  justify  it: 
or  if  he  feels  it  to  be  erroneous,  he  may  revoke  it. 

It  is  said,  again.  .   -    omplained  of  are  so  confused,  that  the  Prosecutor 

may  be  unable  to  say  with  certainty  what  is  the  true  meaniu'.'.     But  the 

-  obvious.     In  order  to  convict  [30]  the  Defendant  of  maintaining  false 

-.    the   ace.-  -•    show   what   the   doctrine  complained   of    is.     A    man 

cannot  contra--  -     y  writing  art  -     se.     It  is  not  denied  that  the 

-   must  be  pointed  out  at  the  hearing,   if  it   be  not  done  now. 
differ  loing  and  doing  it  then  is  this,  that  in  th>  alter- 

native the  Defendant  will  have  an  opportunity  of  judging  whether  he  will  d< 
self  or  abandon  his  defence  :  and  if  he  does  defend  himself,  he  will  have  the  i 

_   for  his  defence. 
Their  Lordships  •    are  of  opinion  that  the  Appellant  is  entitled 

to  a  more  distinct  specification  of  the  charges  intended  to  be  brought  against  him, 
than  he  can  find  in  the  articles  as  they  at  present  stand,  and  that,  therefore,  they 
must  be  further  reformed,  so  as  to  contain  a  statement  of  those  portions  of  such  of 
the  Thirty-nine  Articles  of  Religion  as  it  is  alleged  that  the  :  ssagee  from  the 
•  •  -  rinons  contravene,  and  a  specification  of  the  unsound  doctri: 
-v  which  the  Appellant  is  alleged  to  have  maintained. 

Their  Lordships  intend  to  reserve  this  case  before  them  until  this  reformation 
ren  made,  in  order  that  they  may  judge  of  its  sufficiency :  and  when  a  sufficient 
nation  shall  have  been  made,  to  remit  it  to  the  Court  below,  to  proceed  with 
the  cause. 

They  think  that  there  should  be  no   costs  of  this   appeal.     They   will  humbly 
report  to  Her  Majesty  their  opinion,  to  the  effect  which  they  have  thus  expressed. 
It  is  proper  to  mention  that  the  Archbishop  of  York,  who  sat  on  the  hearin_ 

•  en  this  judgment,  and  that  his  Grace  concurs  in  it. 
[31]  (Feb.  9,  1861.*)  In  accordance  with  the  above  judgment,  the  articles  were 
further  reformed,  and  were  again  objected  to  by  the  Appellant,  on  the  ground  of 
their  continued  insufficiency,  being,  as  on  his  behalf  it  was  contended,  precisely  the 
same  as  those  already  pronounced  to  be  insufficient,  and  in  disregard  of  the 
important  particulars  of  the  judgment  of  the  Judicial  Committee,  of  the  9th  of  July. 
.  which  directed  a  specification  of  the  unsound  d-  :    heresy,  which  the 

*Iant  was  alleged  to  have  maintained.  The  Appellant's  Counsel  moreover  ob- 
jected to  the  articles  as  reformed,  as  not  being  confined  to  the  penal  Statute,  the 
13th  Elizabeth,  c.  12,  and  the  Thirty-nine  Articles,  but  mixed  up  with  other  el. 
apparently  intended  to  be  founded  upon  the  Statute  of  Car.  II..  the  Act  of  Uni- 
formity, and  the  Ecclesiastical  Law  relating  to  the  Book  of  Common  Prayer.  The 
same  authorities  were  cited  and  relied  on.  as  had  been  urged  in  support  of  the  former 
objections. 

Dr.  Phillimore,  Q.C.,  and  Mr.  H.  Bullar  for  the  Appellant,  and  Dr.  Twiss,  Q  I 
e  Respondent. 

The  Right  Hon.  Lord  Cranworth. — I  may  state  first  that,  at  the  commencemei : 
the  argument  their  Lordships  supposed  that  the  order  made,  had  been  an  order  that 
the  articles  should  be  reformed  in  a  particular  mode,  namely,  that  they  should  be 


*   Present :   The  Right  Hon.  and    the    Right  Rev.  the  Archbishop  of  York,  the 

■  Hon.  Lord  Cranworth.  the  Rig!  •  11   I     Lord  Chelmsford,  the  RiL'ht  Hon.  Lord 

.-down,   the   Right    Hon.  Sir   Edward    Ryan,    and   the    Hon.    Sir   John    Taylor 

■lire. 
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aed  in  accordance  with  the  prayer  of  the  petition  01  [32]  appeal.     But  we 
found  upon  looking  at  the  Order  itself,  as  it  was  in  fact  drawn  up.  that  we  were  . 
a  mistake  :  although  that  was  undoubted!;  the  Cour: 

order        •        ly  drawn  up  d  -  s  to  be  reformed,  a 

althc    a  do  not  contain  any  ■  ation  of  the  matters  required  in  the 

tion.  if  we  had  thought  that  the  form  in  which  they  were  now  drawn  up  was 
lated  to  do  eoinple:  ,  we  might  have  held  that  the  order  had  been  complied 

with  :  but  upon  fullv  cons  -        -       -■ .  we  think,  that  as  this  is  a  penal  pr, 

it  would  be  extremely  reasonable  that  the  articles  should  be  reformed  in  the 
:h"e  direction  which  had  been  intimated  :•    a         g  judg 
upon  the  forn.--  -  ately,  we  are  a  little  in  want  of  a  precedent  to 

but  there  is  one  precedent.  precedent  of  Dr.  S  -       •       vhich 

before  E        -     -  -  "'•  Praetiii.        5  of  1         ighes 

eniin-  I  we  thought  that  was  our  precedent,  and  that  the  party  accused  is  en- 

titled to  call  upon  those  ace    -     _  I  what  it  is  that  is 

jame  spirit  as  was  done  in  Stone's  cas  that  case  1  tides 

LthatDr    -  a    :  to  preach  in  contravention  of  the  Articles 

nd.     It  was  dis  t  that  he  denied  the  Divin 

our  Saviour  a:  -  -iuiilar  nature,  and  we  think  that,  acting  upon 

that  precedent,  and  acting  in  conformity  with  what  is  the  general  rule  in  criminal 
proceedings  :  viz.  that  the  Court  will  loo,-.  .:  was  the  distinct  nature  •  : 

charge  in  order  that  it  may  be  understood :  we  ought  to  direct  a  further  reformation 
of  these  articles.  [33]  and  more  particularly,  because  in  these  criminal  pr 

is  power,  which,  as  far  as  I  am  aware,  occurs  in  no  other  proceeding,  to  the 
-    accused,    of    setting    himself    right    by    retracting    that    which    is    alleged 
a     ust  him. 

Therefore,  the  order  is,  that  the  articles  should  be  reformed  by  specify     a 

ral  doctrines  alleged  to  be  affirmed  by  the  Appellant,  contrary  to  any  of  the 

Articles  of  the  Church  of  England.     With  reference  to  the  costs  of  this  proceeding 

we  think  that  the  Appellant  is  entitled  to  have  both  costs,  and  the  articles  must  be 

reformed  in  accordance  with  this  new  order  within  a  month.     With  regard  to  the 

.  .  rstion  of  Counsel  that  we  ought  to  dismiss  the  suit,  on  account  of  the  delay  in 

ition,  I  may  say  that  that  is  out  of  the  question.     There  has  been  no  laches. 

and  if  there  had  been.  I  "do  not  think  we  could  punish  such  laches,  unless  it  had  been 

verv  grievous  indeed,  by  putting  the  party  out  of  the  reach  of  justice,  even  although 

the"  prosecutor  had  bee:.       2    a   nt,  but  we  do  not  think  there  was       _    gence  at  all 

here.     The  order  was  made  in  June,  and  immediately  after  the  long  vacation  the 

amendment  was  made. 

In  accordance  with  the  above  judgment  the  articles  were  further  reformed  by 
adding  the  following  to  the  seventh,  eighth,  ninth,  and  eleventh  articles:  — 

"  And  we  article  and  object,  that  you  did  in  the  passages  hereinbefore  recited. 
-  the  said  Book  or  pamphlet,  or  co  Sermons,  advisedly  inain- 
>r  affirm  the  doctrine  that  the  term  ju-  -  _ 
justice  to  all.  both  good  and  bad.  and  also  the  doctrine  that  the  [34]  term  justifica- 
tion by  faith  mea: .-       - i  of  our  Saviour  Jesus 

own  '  -  trust  in  the  future:  or  that  you  did  therein  advis 

maintain  or  affirm  doctrines  to  that  or  the  like  purport  and  er:  I  that  the 

said  -  so  advisedly  maintained  or  affirmed  by  you.  are  doct  rectrj 

contrary  or  repugnant  to  the  eleventh  of  t  - 

And  we  article  and  did  in  tL-         --    a   -  hereiniiefore  recited, 

being  por  the  said  Book  or  pamphlet,  or  con  -      -  -  -       ivisedly  main- 

tain or  ar  rine.  that  the  crucifixion  and  death  of  our  S  ' 

were  not  acee  the  Father  as  a  propitiation         satis 

■  n,  and  that  the  doctrine  that  God  was  propitiated  or  reconciled  by  the  blood  of 
il  and  detestable  d  rou  did  therein  advisedly 

maintain  or  affirm  doc-:  I     -he  like  purport  and  effect :  and  that  ttu   • 

trines  so  advisedly  maintained  or  affirmed  by  you  are  doctrines  directly  contrary 
and  repugnant  to  that  pan  second  of  the  said  Articles  of  Religion,  which  is 

in  the  follow!-  ■  the  following  effect,  to  wit: — 'Whereof    -  I'hrist. 

406 


111. All!    V.    BORDER  [1862]  XV  MOORE,  36 

very  God  and  very  Man,  who  truly  suffered,   was  orui  Lfied,  dead,  and  buried,  to 
Reconcile  his  Father  to  us,  and  to  be  .1  sacrifice  do!  only  for  original  guilt,  but  also 
for  all  actual  sins  of  men  ';  and  directly  contrary  and  repugnant  to  the  thirtj  fii 
of  the  said  Articles  of  Religion,  entitled,  'Of  the  one  Oblation  of  Christ   finished 
upon  the  Cross.'  " 

"And  we  article  and  object,  thai  you  did  in  the  passages  hereinbefore  recited, 
being  portions  of  the  said  Book  or  pamphlet,  or  course  of  Sermons,  advisedly  main- 
tain or  affirm  the  doctrine  that  the  idea  of  forgiveness  of  sins  has  nothing  at  all  to 
do  with  the  [35]  Gospel,  and  that  remission  of  sins  is  something  distinct  from  for- 
giveness of  sins,  and  consists  in  driving  sin  aw  ay  to  its  propel  place  ;  or  t  hat  you  did 
therein  advisedly  maintain  or  affirm  doctrines  to  the  like  purport  and  effect,  and 
that  the  said  doctrines  so  advisedly  maintained  or  affirmed  are  doctrines 
directly  contrary  and  repugnant  to  that  clause  of  the  need  commonl) 
called  the  Apostles'  (iced,  which  declares  our  belief  in  the  forgiveni 
of  sins,  and  to  that  clause  of  the  Nicene  Creed  which  declares  our  belief  in  one 
baptism  for  the  remission  of  sins,  of  which  creeds  the  eighth  of  the  said  Articles  of 
Religion  affirms  that  they  ought  thoroughly  to  be  received  and  believed,  for  they  may 
be  proved  by  most  certain  warrant  of  Holy  Scripture,  and  directly  contrary  and 
repugnant  to  the  twenty-seventh  of  the  said  Articles  of  Religion,  whereby  it  is, 
amongst  other  things,  declared  that  the  promises  of  forgiveness  of  sin,  and  of  our 
adoption  to  be  the  sons  of  God  l>y  the  Holy  Ghost  are  visibly  signed  and  sealed  by 
baptism,  and  directly  contrary  and  repugnant  to  the  sixteenth  of  the  said  Articles 
of  Religion,  whereby  it  is,  amongst  other  things,  affirmed  that  thej7  are  to  be  con 
detuned  which  deny  the  place  of  forgiveness  to  such  as  truly  repent." 

"  And  we  article  and  object  that  you  did  in  the  passages  hereinbefore  recited, 
being  portions  of  the  said  Book  or  pamphlet,  or  course  of  Sermons,  advisedly  main- 
tain or  affirm  the  doctrine  that  the  idea  and  phrase  '  guilt  of  sin  '  are  not  only  absent 
from  Scripture,  but  darken  and  confuse  the  clearest  of  the  otherwise  most  intelli- 
gible and  comforting  statements  of  Holy  Writ  :  the  said  doctrine  being  directly  con- 
trary and  repugnant  to  that  part  of  the  second  of  the  said  Articles  of  Religion,  which 

affirms  that  Christ  suffered,  was  crucified,  dead,  and  buried to  be  [36]   a 

sacrifice  not  only  for  original  guilt,  but  also  for  all  actual  sins  of  men;  and  that 
you  did  therein  also  advisedly  maintain  or  affirm  the  doctrine  that  the  ideas  and 
phrases  'going  to  heaven,'  'going  to  hell,'  are  not  only  absent  from  Scripture, 
but  darken  and  confuse  the  clearest  of  the  otherwise  most  intelligible  and  comforting 
statements  of  Holy  Writ  ;  the  said  doctrine  being  directly  contrary  and  repugnant 
to  that  clause  of  the  creed  of  Athanasius  which  declares  it  to  be  part  of  the  Catholic 
faith  that  they  that  have  done  good  shall  go  into  life  everlasting,  and  they  that 
have  done  evil  into  everlasting  fire;  and  that  you  did  also  therein  advisedly  main- 
tain or  affirm  the  doctrine  that  the  idea  and  phrase  '  immortality  of  the  soul'  are 
not  only  absent  from  Scripture,  but  darken  and  confuse  the  clearest  of  the  otherwise 
most  intelligible  and  comforting  statements  of  Holy  Writ;  the  said  doctrine  being 
directly  contrary  and  repugnant  to  that  clause  of  the  said  creed  commonly  called  the 
Apostles'  Creed,  which  declares  our  belief  in  the  life  everlasting  ;  and  to  that  clause 
of  the  said  Creed  of  Athanasius  which  declares  it  to  be  part  of  the  Catholic  faith 
that  they  that  have  done  good  shall  go  into  life  everlasting,  and  they  that  have  done 
evil  into  everlasting  fire  ;  and  to  that  clause  of  the  said  Nicene  Creed  which  declares 
that  we  look  for  the  resurrection  of  the  dead  and  the  life  of  the  world  to  come  ;  and 
that  you  did  also  therein  advisedly  maintain  or  affirm  the  doctrine  that  the  idea 
and  phrase  'satisfaction'  are  not  only  absent  from  Scripture,  but  darken  and 
confuse  the  clearest  of  the  otherwise  most  intelligible  and  comforting  statements  of 
Holy  Writ  ;  the  said  doctrine  being  directly  contrary  and  repugnant  to  that  part 
of  the  thirty-first  of  the  said  Articles  of  Religion,  which  declares  that  the  offering 
[37]  of  Christ  once  offered  is  that  perfect  redemption,  propitiation,  and  satisfaction 
for  all  the  sins  of  the  whole  world,  both  original  and  actual,  and  there  is  none  other 
satisfaction  for  sin  but  that  alone:  and  that  you  did  also  therein  advisedly  main- 
tain or  affirm  the  doctrine  that  the  idea  and  phrase  '  necessary  to  salvation  '  are  not 
only  absent  from  Scripture,  but  darken  and  confuse  the  clearest  of  the  otherwise 
most  intelligible  and  comforting  statements  of  Holy  Writ  :  the  said  doctrine  being 
directly  contrary  and  repugnant  to  that  clause  of  the  said  Creed  of  Athanasius  which 
declares  that  to  believe  rightly  the  incarnation  of  our  Lord  Jesus  Christ  is  necessary 
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to  everlasting  salvation,  and  to  that  clause  of  the  last -mentioned  creed  which  de- 
clares th..-  I  except  he  believe  faithfully  the  Catholic  faith  :  and 
to  the  sixth  of  the  said  Articlo  of  Religion  which  declares  that  Holy  Scripture  eon- 
taineth  all  thi-  ra  so  that  whatsoever  is  not  read  therein,  nor 
mav  be  proved  thereby,  is  not  required  of  any  man  that  it  should  be  believed  as  an 
article  of  faith,  or  thought  requisite  or  necessary  to  salvation.  And  that  you  did 
therein  advisedly  maintain  or  affirm  the  doctrine  that  the  word  '  merit  '  is  an 
incomprehensible  and  unscriptural  word  which  darkens  everything:  the  said  doc- 
trine being  directlv  contrary  and  repugnant  to  the  eleventh  of  the  said  Artie] 
Religion,  which  declares  that  we  are  accounted  righteous  before  God,  only  for  the 
merits  of  our  Lord  and  Saviour  Jesus  Christ,  or  that  you  did  therein  advisedly 
maintain  or  affirm  doctrines  to  the  same  purport  and  effect  respectively." 

The  articles  thus  reformed  were  not  further  opposed,  and  upon  motion  before 
the  Judicial  Committee  [38]  were  admitted  on  the  10th  of  March,  1881,  and  the 
cause,  with  the  article?  -  reformed,  was  ordered  to  be  remitted  to  the  Judge 

of  the  Court  from  whence  the  cause  was  appealed. 

.  _     M    v.  1861,  an  allegation  was  brought  in  on  behalf  of  the  Appellant, 
and  admitted  without  -        Q,  wherein  he  alleged  (1)  that  he  had  not  in  any  or 

either  of  the  passages  recited  fi  Sermons  contained  in  the  amended  articles 

brought  in  and  admitted  in  the  cause  on  behalf  of  the  promoter,  advisedly  or  at  all 
maintained  or  affirmed  any  doctrine  directly  contrary  or  repugnant  to  any  of  the 
.  _  a  referred  to  in  the  Statute.  13th  Eliz.  c.  1-.  "  and  \'2).  that  he  hath 
not.  in  either  of  the  said  passages,  recited  from  the  said  Sermons  advisedly,  or  at 
all  maintained  or  affirmed  anything  in  derogation  or  depraving  of  the  Book  of 
Common  Prayer,"  and  he  further  pleaded  (3)  "'  that  subsequently  to  the  publication 
of  the  Sermons,  and  previously  to  the  institution  of  this  suit,  on  the  2nd  January. 
■rote  and  sent  a  letter  to  the  Bishop  of  Winchester,  wherein  he  did  declare 
his  willingness  to  revoke  and  correct  any  error  which  his  Ordinary  would  point  out 
in  his  Sermons,  and  had  alv. .  .  and  still  was,  ready  and  willing  to  revoke  and 

correct  any  error  contained  in  the  said  Sermons,  or  either  of  them,  or  any  part 
thereof,  and  every  doctrine  therein  contained,  which  is  directly  contrary  or  r 
nant  to  the  said  Thirty-nine  Articles  of  Religion,  or  any  or  either  of  them,  or  any 
part  thereof  :  but  he  unfeignedlv  believed  that  no  such  error  or  doctrine  directly  con- 
trary or  repugnant  to  those  Articles  of  Religion  in  either  of  them,  or  any  part 
thereof,  was  contained  therein."  That  the  said  Lord  Bishop  of  Winchester  replied 
to  thi  -   id  letter  in  the  following  terms:    [39] — "  Farnham  Castle,  J  any.  i, 

I860.      D         3         -The  articles  are  now  in  preparation  which  will  set  out  fully  the 
--    2    -  3  3  on  which  the  complaint  is  founded,  and  proceedings  are 

taken.     A-  -  -  :liey  are  ready  you  will  lie  served  with  a  copy,  which  will  supply 

you  with  the  information  for  which  you  ask.     It  will  be  competent  for  you  then,  if 
you  think  fit.  to  send  your  retraction,  which  will  put  an  end  to  the  proceedii.  _ 
sufficiently  ample.     I  may  remind  you,  however,  that  you  are  already  virtually  in 

ssess         of  the  subject  of  the  charges,  as  they  are  in  substance  the  same  as 
discus-ed  by  you  with  the  Committee  of  the  Clerical  Society,  to  which  I  have  your 
writ:-  -.     I  am,  dear  Sir.  etc.":  and  he  exhibited  and  annexed  the  originals 

e  two  letters  thus  pleaded. 

mitted,  with  the  additional  allegation  on  behalf  of  the  Appell 
eauie  learned  Judge  of  the  Arches  Court  (the  Right  Hon. 

Dr.  1.    •     ngtoi         D  the  17th  and  18th  days  of  June.  1861. 

During  the  argument  of  the  Appellant":.  ■     -        :    :e  that  learned  Judge,  the  follow- 
handed  in  for  the  Appellant  :  — 
I.   Dunbar  Isidore  Heath,  do  hereby  affirm  that  I  do.  a  animo,  accept  and 
believe  all  the  lined  in  the  Thirty-nine  Articles  of  Religion. 

"  And  whereas  in  the  sixth  of  the  articles  of  charge  exhibited  against  me  by  the 
Lord   i:  -  f  Winchester  in  the  above  cause.  I  am  a        -  :  having  advisedlr 

therein   referred   to,   denying  the  doctrine  of  the 
nth  of  the  <aid  Art 

[40]    'A  -  iid  Articles  of  charge  I  am  ace  . 

-   the  doctrine  of  the  second 
and  thirty  Religion. 

■    • 
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"  And  whereas  in  the  eighth  of  the  said  articles  of  charge  I  am  accused  of  having 
u~t-«l  language  in  my  said  Sermons  denying  the  doctrine  of  the  Apostles'  Creed, 
and  of  the  Nicene  Creed,  of  the  eighth,  sixteenth,  and  twei  th  of  the 

Articles  of  Religion. 

"  And  whereas  in  the  tenth  of  the  Baid  articles  of  charge  I  am  accused  of  having 
in  my  said  Sermons,  denying  the  doctrine  of  the  said  second  Article 
of  Religion,  the  Athanasian  Creed,  the  Apostles'  Creed,  the  Nicene  Creed,  the  said 
thim- ti i-i  Article  of  Religion,  and  of  the  sixth  and  eleventh  Articles  of  Religion. 

"  Now,  I  do  solemnly  declare  that  I  have  tfol  advisedly  maintained,  or  affirmed,  or 
used,  language  containing  or  teaching  a  doctrine  directly  contrary  or  repugnant  to 
any  of  the  Thirty-nine  Articles  of  Religion. 

"  But  if  it  appears  to  my  Ordinary,  and  to  the  Official  Principal  of  his  Grace  the 
Archbishop  of  Canterbury  (presiding  in  This  Honourable  Court),  that  my  lang 
dues  contain,  or  teach,  a  doctrine  directly  contrary  or  repugnant  to  any  of  the 
Thirty-nine  Articles  of   Religion,  I   hereby  express  my  regret,  and  do   revoke   my 
error." 

On  the  2nd  of  November,  1861,  the  Dean  of  the  Arches  delivered  his  judgment  in 
the  principal  cause.     After  stating  the  institution  and  object  of  the  suit,  and  the 
visibility  which  attached  to  the  Court  in  [41]  the  exercise  of  the  jurisdiction 
confided  to  it,  he  proceeded — 

It  may  be  meet,  in  the  first  instance,  briefly  to  recapitulate  the  obligations  which 
the  clergy  of  the  United  Church  are  required  by  law  to  undertake  :  they  are  two- 
fold :  they  must  declare  their  assent  and  consent  to  the  Book  of  Common  Prayer. 
and  they  must  subscribe  the  Thirty-nine  Articles  of  Religion.  In  the  course  of  the 
argument  addressed  to  the  Court  on  the  part  of  Mr  Heath,  much  was  said  as  to  the 
animus  with  which  a  subscription  to  the  Articles  might  be  made:  and  the  authority 
of  Dr.  Paley  was  cited  upon  this  subject.  I  disclaim  entering  into  any  examination 
of  this  argument,  for  I  think  that  it  does  not  belong  to  the  Court  to  discuss  it  :  I 
have  nothing  to  do  with  the  internal  convictions  of  any  person  subscribing  the 
Articles;  neither  I  nor  any  other  Court  can  know  what  are  the  opinions  of  in- 
dividuals when  they  affix  their  subscription — that  is  a  matter  to  be  governed  by 
their  own  consciences.  It  may  be  quite  right  and  fitting  that  learned  divines  should 
discuss  the  limits  within  which  a  person  can  conscientiously  subscribe,  but  these 
are  not  questions  for  a  Court  of  Justice  :  disquisitions  on  this  subject  afford  no 
assistance  to  the  Court,  and  I  cannot  consent  to  import  into  this  case,  or  any  other 
similar  case,  the  works  of  learned  divines,  so  far  as  they  relate  to  the  quo  animo  with 
which  the  subscription  may  be  affixed.  The  province  of  a  Court  of  Justice,  when 
compelled  to  perform  the  duty,  is  to  examine  the  doctrines  impeached,  and  to  see 
that  they  do  not  violate  the  plain  intent  and  meaning  of  the  Book  of  Common 
Prayer  or  the  Articles  of  Religion. 

I  cannot  disguise  from  myself  that  in  discharging  [42]  the  duty  now  imposed 
upon  me  there  are  difficulties  which  are  not  to  be  found  in  the  ordinary  course  of 
justice.  Such  cases  as  the  present  are  of  very  rare  occurrence  :  and,  though  the 
general  principles  which  ought  to  guide  may  to  a  certain  extent  be  extracted  from 
the  few  preceding  cases,  yet  there  are  not,  and  there  cannot  be,  any  institutional 
writers  to  whose  authority,  as  in  ordinary  legal  questions,  the  Court  could  with 
confidence  appeal;  nor  are  there  any  decided  cases  as  to  the  actual  construction 
which  ought  to  be  put  upon  the  Articles.  True  it  is  that  there  are  a  multitude  of 
the  most  learned  works  by  the  most  eminent  divines  as  to  the  meaning  of  those 
Articles,  but  the  Court  cannot  venture  to  make  much  use  of  such  assistance,  and  for 
this  reason,  that  such  works,  naturally  and  properly,  constantly  refer  to  the  Holy 
Scriptures.  This  Court,  however,  ought  not  to  venture  into  so  wide  a  field  of  in- 
vestigation, except  so  far  as  may  be  absolutely  necessary  to  the  discharge  of  its 
proper  duty.  viz.  the  ascertainment  of  the  plain  grammatical  meaning  of  the  Book 
of  Common  Prayer  and  the  Articles.  The  construction  which  the  Court  must  put 
upon  the  Book  of  Common  Prayer  and  the  Articles  is  a  judicial  construction.  I 
should  not  presume  to  adopt  any  authority,  however  high  (even  though  in  my  own 
most  fallible  opinion  supported  by  scriptural  quotations),  unless  such  authority 
concurred  with  the  plain  grammatical  meaning. 

With  great  anxiety,  then,  I  have  sought  to  ascertain  what  are  the  principles 
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which  should  govern  the  Court  and  guide  its  judgment  in  all  causes  in  which  charges 
of  false  doctrine  are  preferred,  or  similar  questions  demand  solution. 

It  is  -  -faction  to. my  mind  that  the  principles  [43]  generally  applicable 
to  all  this  class  of  cases  hare,  to  a  very  considerable  extent,  been  enunciated  by  the 
Court  of  the  highest  authority  in  these  matters.  I  refer  to  the  decision  of  the  Privy 
Council  in  the  Gorharn  case.     The  judgment  therein  delivered,  being  a  decision  of 

Superior  Court,  is  legally  binding  on  me.  so  far  as  it  declares  principles  applic- 
able to  the  trial  of  the  present  cause. 

It  is  true  that  I  was  one  of  the  Judges  in  that  memorable  case,  but  the  judgment 
stands  upon  the  authority  of  Lord  Langdale.  Lord  Campbell.  Lord  Wensleydale.  and 
Lord  Kingsdown,  approved  by  the  two  Archbishops  of  the  realm.  I  think  that  the 
leading  principles  there  laid  down  stand  also,  and  most  firmly  stand,  upon  the  stable 
basis  of  sound  reason  and  justice. 

These  principles  must  govern  the  present  case,  and  would  do  so  even  if  the 
particular  decision  had  been  erroneous.  In  the  Gorhani  case  the  proceedings  were 
civil,  and  concerned  only  civil  rights:  but  the  rule  of  construction  of  the  Articles 
of  Religion,  the  Book  of  Common  Prayer,  and  the  doctrines  impugned,  must  be 
equally  applicable  to  the  present  proceed::  _  - 

In  both  cases  there  is  the  same  issue,  at  least  substantially.  In  both  cases  the 
question  is  whether  the  doctrines  impugned  be  or  be  not  contrary  and  repugnant  to 
the  Articles  of  Religion  and  the  Book  of  Common  Prayer. 

I  must  refer  to  certain  passages  in  that  judgment.  "  In  our  endeavour  to 
tain  the  true  meaning  and  effect  of  the  Articles.  Formularies,  and  Rubrics,  we 
must  bv  no  means  intentionally  swerve  from  the  old-established  rules  of  construction, 
or  depart  from  the  principles  which  have  received  the  sanction  and  ap-[44]-pro- 
bation  of  the  most  learned  persons  in  times  past,  as  being  on  the  whole  tin 
calculated  to  determine  the  true  meaning  of  the  documents  to  be  examined.  If 
these  principles  were  not  adhered  to,  all  the  rights,  both  spiritual  and  temporal,  of 
Her  Majesty's  subjects  would  lie  endangered  (p.  462).  .  .  .  The  Church  having 
resolved  to  frame  Articles  of  faith,  as  a  means  of  avoiding  diversities  of  opinion, 
and  establishing  consent  touchins:  true  religion,  must  be  presumed  to  have  desired 
to  accomplish  that  object  as  far  as  it  could,  and  to  have  decided  such  of  the  questions 
then  under  discussion  as  it  was  thought  proper,  prudent,  and  practicable  to  decide. 
But  it  could  not  have  intended  to  attempt  the  determination  of  all  the  questions 
which  had  arisen  or  might  arise,  or  to  include  in  the  Articles  an  authoritative 
>tatement  of  all  Christian  doctrine:  and  in  making  the  necessary  selection  of  those 
points  which  it  was  intended  to  decide,  we  may  be  allowed  to  presume  that  regard 
was  had  to  the  points  deemed  most  important  to  be  made  known  to,  and  to  be 
accepted  by,  the  members  of  the  Church,  and  to  those  questions  upon  which  the 
members  of  the  Church  could  agree,  and  that  other  points  and  other  questions  were 
left  for  future  decision  by  competent  authority,  and.  in  the  meantime,  to  the  private 
judgment  of  pious  and  conscientious  persons  (p.  463).  ...  If  there  be  any  doctrine 
on  which  the  Articles  are  silent  or  ambiguously  ex;  s  to  be  capable  of  two 

meanings,  we  must  suppose  that  it  was  intended  to  leave  that  doctrine  to  private 
judgment,  unless  the  Rubrics  and  Formularies  clearly  and  distinctly  decide  it. 
If  they  do.  we  must  conclude  that  the  doctrine  so  decided  is  the  doctrine  of  the 
Church.  But.  on  the  other  hand,  if  the  expressions  [45}  used  in  the  Rubrics  and 
Formularies  are  ambiguous,  it  is  not  to  be  concluded  that  the  Church  meant  to 
isli  indirectly  as  a  doctrine  that  which  it  did  not  establish  directly  as  such  by 
the   A  :'   Faith — a   code   avowedly   made  for  the  avoiding  of   diversit: 

opinion  and  the  establishing  of  consent  touching  true  religion.     We  must  proceed. 
therefore,    with   the    freedom    which    the    administration    of   the    law    require 
exar  -     ad  the  Prayer  Book,  for  the  purpose  of  discovering  what  it 

anything,  which  by  the  law  of  Fn.'land  or  the  doctrine  of  the  Church  of 
-     v  law  established,  is  declared  as  to  the  matter  now  in  question  :  and  to 
tain  whether  the  doctrine  held  by  Mr.  Gorhani,  as  we  understand  it  to  be  dis- 
i  in  his  examination,  is  directly  contrary  or  repugnant  to  the  doctrine  of  the 
Church 

ire  the   prim  which   I   purpose  to   abide:   remembering, 

'  410 


HEATH    V.   BURDKR  [1862]  XV  MOORE,  46 

however,  that  tliis  is  a  criminal  ]>r<><.eediiiir,  that  the  oH'cmos  charged  must  be 
clearly  proved,  and  that  if  doubt  exist  the  accused  is  entitled  to  the  benefit  of  it. 

[He  then  proceeded  to  give  a  short  summary  of  the  proceedings  m  tin-  .suit,  and 
proceeded:]  Bearing  in  mind  the  principles  laid  down  by  the  Privy  Council,  1  must 
imu  consider  how  these  principles  must  be  applied  to  the  present  case;  and  I 
apprehend  that  the  course  to  he  followed  is,  first,  to  endeavour  to  ascertain  the  plain 
grammatical  sense  of  the  Article  of  Religion  said  to  be  contravened,  and  if  thai 
Article  admit  of  several  meanings,  without  any  violation  of  the  ordinary  rules  of 
OOnstruction  or  the  plain  grammatical  sense,  then  1  conceive  that  the  Court  ought 
to  hold  that  any  such  opinion  might  be  lawfully  avowed  and  maintained, 

[46]  If,  indeed,  any  controversy  arise  whether  any  given  meaning  is  within  the 
plain  grammatical  construction,  the  Court  must  form  the  best  judgment  it  can  with 
this  assistance,  as  I  have  already  said,  that  if  the  doctrine  in  question  has  been  held 
without  offence  by  eminent  divines  of  the  Church,  then,  though  perhaps  difficult  to 
be  reconciled  with  the  plain  meaning  of  the  Articles  of  Religion,  still  a  Judge  in  my 
position  ought  not  to  impute  blame  to  those  who  hold  it.  That  which  has  been 
allowed  or  tolerated  in  the  Church  ought  not  to  be  questioned  by  this  Court. 

In  ascertaining  the  meaning  of  any  writing  complained  of,  a  similar  principle 
must,  as  a  general  rule,  prevail — the  plain  grammatical  construction.  It  is  true, 
however,  that  in  construing  Mr.  Heath's  Sermons,  the  Court  is  not  absolutely  bound 
down  by  the  same  strict  rules  which  apply  to  the  construction  of  the  Articles  or  the 
Book  of  Common  Prayer ;  and,  therefore,  it  may  be  that  a  greater  latitude  of 
interpretation  should  be  allowed,  and  the  fullest  possible  means  should  be  permitted 
for  showing  that  Mr.  Heath  did  not  intend  to  contravene  the  statute  of  Elizabeth, 
or  to  promulgate  doctrines  inconsistent  with  the  Book  of  Common  Prayer.  I  am 
fully  aware  that  this  latitude  of  interpretation  might  lead  to  very  great  difficulties, 
but  even  if  that  should  be  the  case,  I  am  not  upon  that  account  disposed  to  narrow 
the  limits  of  the  defence. 

This  is  the  course  winch,  in  my  apprehension,  I  am  bound  to  follow,  but  there 
are  also  things  to  be  avoided.  The  Court  must  never  assume  for  the  [purposes  of 
this  case  that  anything  was  done,  or  intended  to  lie  done,  by  the  authority  of  the 
Legislature,  or  of  the  Church,  which  it  does  not  find  within  the  four  corners  of  the 
Articles  of  Religion  and  the  Book  of  [47]  Common  Prayer;  and  on  the  other  hand. 
it  must  never  assume  that  anything  therein  found  was  not  intended  to  have  its  full 
effect  and  operation.  It  is  contrary  to  all  probability,  as  well  as  irreconcilable 
with  the  ordinary  rules  of  construction  in  so  solemn  a  proceeding  as  the  establishment 
of  the  Articles  of  Religion,  or  the  Book  of  Common  Prayer,  to  presume  that  any- 
thing was  inserted  to  be  inoperative  or  rejected. 

For  caution'-s  sake  I  will  say  that  I  fully  recognize  the  position  of  the  Judicial 
Committee,  that  there  are  many  matters  of  doctrine  dehors  both  the  Articles  of 
Religion  and  Book  of  Common  Prayer,  and  as  to  which  entire  freedom  of  opinion 
is  allowed. 

It  must,  however,  be  assumed  as  a  matter  admitting  of  no  doubt,  and  respecting 
which  the  Court  can  hear  no  discussion,  that  the  Thirty-nine  Articles  of  Religion 
and  the  Book  of  Common  Prayer,  being  established  by  the  highest  authority  in  this 
realm,  must  be  taken  by  all  who  subscribe  thereto,  to  contain  the  doctrines  of  the 
Church  of  England,  and  so  far  as  therein  set  forth  to  be  accordant  to  Scripture; 
these  are  nearly  the  words  which  are  used  in  the  Bath  case  (Ditcher,  Clerk,  v. 
Deni.«jn.  Archdeacon  of  Taunton,  heard  in  1854-5-6;  published  at  Bath  and 
London,  1857),  and  to  which  I  adhere. 

With  regard  to  the  construction  of  the  Statute  of  Elizabeth.  I  can  only  repeat 
the  opinion  I  gave  in  that  same  case,  which  was  in  the  following  words: — "  The  word 
'  advisedly  '  may  admit  of  two  constructions.  The  first  construction  is  '  deliberately  ' 
— something  said  or  done  after  '  consideration,'  and  as  contrasted  with  something 
said  or  done  inadvertently,  from  which  a  meaning  repugnant  to  the  Articles  might 
be  extracted.  The  second  meaning  [48]  is  'intentionally' — as  for  the  expressed 
and  avowed  purpose  and  design  of  contravening  the  Articles.  There  is  great 
difficulty,  as  it  appears  to  the  Court,  in  putting  on  the  word  '  advisedly  '  the  second 
construction,  for  it  never  could  be  intended  to  mean  only  acts  done  with  the  avowed 
purpose  of  contravening  the  Articles,  and  for  these  reasons: — First,  because  it  is 
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not  probable  that  any  Clergyman,  having  signed  the  Articles,  would,  aware  of  the 
consequences — namely,  deprivation — avow  his  intention  of  contradicting  theni; 
and.  secondly,  for  the  reason  which  appears  entitled  to  the  greatest  weight,  viz. 
if  this  were  the  only  construction,  any  Clergyman  might,  in  any  terms  he  thought 
proper,  impugn  the  Articles,  preach  doctrines  contrary  and  repugnant  to  them,  and 
if  called  to  account,  say.  '  I  did  not  advisedly  do  so.'  Such  a  construction  would  make 
the  Statute  a  dead  letter.  It  is  true,  however,  that  in  another  view,  intention  is  of 
the  last  importance  :  bul  how  is  the  Court  to  arrive  at  the  conclusion — intention  or 
not.'  Not  by  the  declarations  of  the  party  accused,  which  would  be  to  make  him 
witness  and  judge  in  his  own  cause,  but  by  examination  of  the  acts  complained  of. 
If  a  Sermon  or  tract  be  compared  with  the  Articles,  and  found  clearly  repugnant 
to  them,  the  intention  to  contravene  must  be  inferred:  for.  in  all  the  transactions 
of  life,  a  man  must  be  judged  by  the  evident  consequences  of  his  acts,  and  be  taken 
to  intend  the  effect  of  what  he  has  deliberately  done.'' 

I  must  apply  the  same  principles  of  law  to  the  case  before  me.  and  hold  that 
the  printing  and  publishing  a  set  of  Sermons  is  an  act  done  advisedly. 

With  these  observations,  I  proceed  to  examine  each  of  the  four  accusing  articles. 
The  sixth  of  the  articles  admitted  by  the  Judicial  [49]  Committee  is  the  first  that 
presents  itself  for  consideration.  It  commences  by  setting  forth  certain  passages 
from  Mr.  Heath's  Sermons,  and  concludes  by  alleging  that  they  contain  doctrines 
contrariant  and  repugnant  to  the  eleventh  Article  of  Religion.  I  must  com 
the  passages  with  the  eleventh  Article  of  Religion. 

I  feel  this  to  be  an  arduous  duty,  and  I  shall  take  especial  care  not  to  travel 
bevond  the  necessity  which  the  case  imposes  upon  me:  but  I  must  in  some  part  of 
this  judgment,  to  a  certain  and  limited  extent,  express  a  judicial  construction  of 
the  eleventh  Article  :  for  how  can  I  compare  the  passages  in  Mr.  Heath's  Sermons 
without  so  doing  I 

The  judicial  construction  is  the  plain  grammatical  sense  of  the  Article.  It  is 
no  part  of  my  province,  and  I  distinctly  disclaim  any  attempt  to  affix  any  meaning 
to  this  Article  by  any  reference  of  my  own  to  the  Holy  Scriptures  :  but  I  apprehend 
that,  in  case  of  doubt  and  absolute  necessity.  I  should  be  justified  in  having  recourse 
to  the  opinion  of  learned  divines  of  our  Church. 

The  first  difficulty,  then,  which  I  have  to  encounter  is.  that  in  ascertaining  the 
plain  grammatical  meaning,  I  have  to  affix  a  meaning  to  words  which  have  not.  by 
any  commanding  authoritv.  had  any  precise  meaning  affixed  to  them,  and  which 
words  may.  if  Bishop  Burnet  be  right,  have  been  used  in  the  New  Testament  in 
different  senses.  Though  this  may  be  true.  I  do  not  feel,  upon  the  present  occasion, 
much  pressed  by  this  difficulty. 

I  am.  then,  by  the  necessity  of  the  case,  coerced  to  give  my  own  construction  of 
this  Article  of  Religion,  the  eleventh. 

[50]  First.  I  hold  with  Bishop  Burnet  that  by  justification  is  meant  being 
exclusivelv  received  into  the  favour  of  God. 

indly.   That  the  merit  of  our  Saviour  is  the  great  cause  of  that  reception. 
Thirdly,  and  what  on  the  present  occasion  is.  perhaps,  most  important,  that  the 
person  so  to  lie  received  must  have  faith  in  the  redemption  of  mankind  through 
.1  -  .- i        •-       I  do  not  enter  into  the  consideration  how  far  a  very  extended  mei 
may  be  given  to  the  expression  "  by  faith  " — it  suffices,  for  the  present  purpi 

faith  in  the  redemption  throug      J   BUS  Christ."  and  that  it  must  be  faith  in 
the  person  to  be  justified.      &  ■  the  latter  part  of  this  interpretation.  I  think. 

I   am  confirmed  by  the  grammatical   construction:    the  words  which  follow   are — 
•'  and  not   for  our  own  works  or  deserving."     I  think  the  necessary   inferei 
that      ..in-  own  faith"  is  contemplated  as  well  as  •'our  own  works."     I  think  that 
the  thirteenth   Article  of   Religion   b  ■  -'ruction,   for  there   faith  in 

i     rist,  :ij']>.  •■  clearly  to  denote  faith  in  Jesus  Christ,  in  the  person 

justified. 
I  know  not  that  it  is  necessary  to  go  further,  and  I  am  unfeignedly  anxious  not 
to  do  so:  but  if  it  be  necessary  to  construe  the  remaining  part.  I  should  say  that  the 
words  "  we  are  justified  by  faith  only"  may  mean  that  faith  is  indispensable,  and 
without  it  there  can  In-  no  justification.  ce  of  this  Article  is  the  mer 

our  Redeemer — faith   in  the  individual  to  be  justified. 
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I  must  ikiw  look  tn  the  passages  cited  from  Mr.  Beath's  Sermons. 

It  was  said,  in  the  course  of  the  argu m.  thai  [51]  additions  to  the  Articles 

would  be  in.  violation  of  the  law.     Thai  may  depend  on  the  nature  of  the  addition  ; 

some,  possibly,  may  lie  harmless,  ami  mil   alter  the  sense;  some  may  enunciate  a 
doctrine  contrarianl    ami   repugnant    in  the  Articles  of    Religion.     Again   I   refer 
to  the  Bath  case  (p.  215)  I'm'  authorities  on  this  poinl 
The  extracts   from   the   Sermons  are  very   voluminous.     The   charges     as   com 

pressed,  an-  as  follows:      Thai   Mi'.  Heath  affirms  that  justificatioi at      thi 

sti'iet   justice  to  all,  both  good  and  had:  that    just ilieation  by  faith  means    ju 
ti.-.H  me  In  the  faith  of  our  Saviour  in  II is  own  Gospel,  or  our  Saviour's  trust  iii  the 
future. 

Here  arise  two  questions.  Do  the  extracts  show  that  Mr.  ffeath  preached  the 
doctrines  imputed  to  him?  Are  such  doctrines  contrariant  ami  repugnanl  to  the 
eleventh  Article  of  Religion  1 

To  read  through  these  extracts  appears  to  me  unnecessary;  I  trust  1  have  duly 
considered  them,  and  especially  if  any  part  of  the  doctrine  appear  to  lie  startling 
at  first  sight,  I  trust  I  have  carefully  looked  to  see  if  it  is  qualified  by  other  parts. 

I  am  of  opinion, that  the  doctrines  maintained  by  Mr.  Heath  in  the  extracts  from 
bages  22  and  2.3,  do  not  contain  the  legal  and  correct  explanation  of  the  meaning  of 
tlir  word  justification'.  I  think  there  is  a  misuse  of  words,  and  that  an  erroneous 
meaning,  nut  permitted  by  law,  has  been  attached  to  the  word  justification  as  used 
in  the  Eleventh  Article  of  Religion. 

I  think  that  every  Clergyman  of  the  Established  Church  is  bound  to  bear  in 
mind  the  Articles  of  Religion  in  every  sermon  which  he  preaches  and  pub-[52] 
lishes ;  I  think  that  if  he  in  such  Sermons  maintains  a  doctrine  contrariant  and 
repugnant  to  the  Articles,  it  is  no  excuse  for  him  to  allege  that  he  did  not  bear 
in  mind  the  Articles  of  Religion,  and  had  no  intention  of  eontrax'ening  them.  But 
though  I  deem  this  position  undoubtedly  true,  yet  I  am  also  of  opinion,  that  such 
a  rule  or  principle  should  nor  be  pressed  with  extreme  rigidity.  I  think  the  doctrine 
set  forth  in  these  passages  fanciful  and  erroneous,  and  especially  when  compared 
with  the  Eleventh  Article  of  Religion.  But  it  is  possible  that  Mr.  Heath  did  not 
mean  by  those  passages  to  refer  to  justification  as  used  in  the  eleventh  Article. 

The  text  on  which  this  Sermon  (III.)  was  preached,  was  taken  from  the  25th 
chapter  of  Job  the  4th  verse: — "How,  then,  can  man  be  justified  with  God?" 
There  is  no  reference  to  the  Eleventh  Article  of  Religion;  and  I  think  it  probable 
that  Mr.  Heath,  in  the  passage  now  under  consideration  (there  being  no  reference 
to  redemption  by  our  Saviour),  might  have  meant  that  the  justification  of  which  he 
was  then  speaking,  was  simply  that  the  Supreme  Being  would  put  all  things  to  rights 
according  to  Hjs  wisdom. 

Much  as  I  reprobate  this  passage,  as  mischievous  in  every  point  of  view,  and  not 
consistent  with  law,  if  it  were  a  single  isolated  passage,  I  should  feel  very  reluctant 
to  conclude  that  such  single  passage  was  adequate  proof  of  the  charge  laid  in  the 
sixth  article. 

But  I  must  look  at  all  the  passages  cited,  and  in  conjunction  with  that  to  which 
I  have  just  adverted.  There  is  a  strange  jumble  in  these  subsequent  passages;  no 
doubt  there  is  some  truth,  but  there  are  other  averments  of  a  totally  different 
character.  It  [53]  is  right,  in  referring  to  these  passages,  to  observe  that  Mr.  Heath 
is  in  them  speaking  of  redemption  by  our  Saviour,  and,  in  my  judgment,  must 
be  taken  to  have  had  in  his  mind  the  eleventh  Article  of  Religion.  I  cannot  quote  the 
whole,  but  I  trust  that  I  do  not  put  a  sense  upon  any  passage  without  regard  to  the 
whole  context.  Mr.  Heath  says.  "  The  whole  of  society — men,  women,  and  children, 
good  men,  bad  men,  and  middling  sort  of  men — shall  be  placed  exactly  aright  by  the 
work  of  one  man,  even  Jesus  Christ  :  this  is  justification,  or  the  doing  of  strict  justice 
to  all."  I  have  great  difficulty  in  reconciling  this  passage  with  any  possible  construc- 
tion which  can  legally  be  put  on  the  eleventh  Article  of  Religion:  that  Article  ex- 
pressly declares  that  justification  springs  from  the  merit  of  our  Saviour,  and  in  no 
respect  whatever  represents  justification  to  mean  the  doing  strict  justice  to  all; 
though  it  may  be,  and  I  believe  it  to  be  true,  that  in  the  scheme  of  redemption  mercy 
and  justice  may  be  so  combined  that  no  violation  of  justice  would  take  place.  Then 
follow  several  passages,  to  the  following  effect: — "Jesus  believes  His  own  Gospel, 
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and     by     that     faith     He  will     succeed     in     it.       Justification     by     the     faith     of 
Jesus     "ill     make     the     whole     world     safe — it     is     the     introduction     of     just 
and    simple    righteousness."      In    whatever    light    I   consider    these   passages,    and 
with  the  must  earliest  wish  to  give  the  utmost  latitude  of  interpretation  to  all  Mr. 
Heath  has  written.  I  cannot  reconcile  them  to  the  plain  grammatical  meaning  of  the 
eleventh  Article  of  Religion.     Here  is  not  only  the  introduction  of  a  new  ingredient — 
namely,  the  personal  faith  of  our  Saviour,  of  which   no  mention  is  made  in  the 
eleventh   Article  of    Religion — hut   it   is  an   addition  to  that   Article,   which   p 
justification  on  [54]  a  different  ground.     The  Article  declares  justificatii  n  to  be 
by  the  merit  of  our  Saviour,  and  by  the  faith  of  the  individual  to  be  justified;  to 
place  justification   upon  the  persona]  belief  of  our  Saviour  is.  as  1  must  think,  in 
opposition  to  the  Article  itself;   for  any  essential  addition  to  that  Article  of  a  new- 
ingredient  cannot  be  consistent   with  the  Article,  which  purports  to  describe  all 
that  constitutes  justification.     I  cannot  consider  it  a  harmless  innovation,  bei 
it  discards  the  conditions  of  the  eleventh  Article,  and  substitutes  another  instead: 
it    is  the  averment  of  a  doctrine  totally  different  and  distinct  :   and  this  erroi 
doctrine   is   again   repeated,  even   in  stronger  terms  and  still  more  contradii 
of  the  eleventh  Article  of  Religion.     Mr.  Heath  says. — "  When  I  talk  of  justification 
by  faith.  I  mean  justification  by  our  Saviour's  trust  in  the  future.     The  Saviour 
still  trusts  in  our  Father,  as  He  always  did;  He  still  has  faith,  and  His  faith  still 
works  by  love;  He  still  believes  He  can  put  the  world  right,  and  I  believe  so  too. 
I  am  under  the  painful  necessity  of  saying  that  I  cannot  reconcile  these  doctri 
with  the  plain  grammatical  sense  of  the  eleventh  Article  of  Religion.     I  think  that 
they  are  contrariant  and  repugnant  thereto,  and  I  must  pronounce  accordingly. 

Mv  attention  must  next  be  directed  to  the  seventh  of  the  articles  admitted  by 
.Judicial  Committee,  wherein  it  is  alleged,  that  the  passages  extracted  arc;  re? 
pugnant  to  the  second  and  thirty-first  Articles  of  Religion.  I  must  pursue  !he  same 
course  which  I  have  already  adopted  with  respect  to  the  preceding  charge;  but  it 
will  not  be  necessary  to  enter  into  a  consideration  of  the  meaning  of  the  whole  of  the 
second  Article  of  Religion  :  it  will  be  sufficient  to  state  what  the  Court  apprehends 
to  be  the  plain  and  [55]  grammatical  sense  of  the  conclusion  of  that  Article.  The 
words  are  speaking  of  our  Saviour — "Who  truly  suffered;  was  crucified,  dead 
and  buried,  to  reconcile  His  Father  to  us,  and  to  be  a  sacrifice,  not  only  for  original 
guilt,  but  also  for  all  actual  sins  of  men."  Now.  I  apprehend  the  plain  meaning 
of  this  expression,  is.  that  through  the  suffering  and  death  of  our  Saviour  His 
Father  was  reconciled  to  us. 

I  am  well  aware  that  very  much  discussion  has  arisen  as  to  the  meaning 
of  the  word  '"  reconciled."  The  ordinary  meaning  of  the  word  "  reconciled."  when 
speaking  of  two  persons,  I  take  to  be  the  removal  of  some  hostile  or  angry  feeling 
which  subsisted  between  them.  When  speaking  of  the  Deity,  we  must  be  careful 
not  to  attribute  to  Him,  the  feelings  which  belong  to  man. 

The  best  construction  that  I  feel  myself  at  liberty  to  put  upon  this  word,  re- 
conciled, is  the  removal  of  that  obstacle  which,  from  the  sin  of  man.  existed  to  his 
reception  into  the  favour  of  God,  and  that  being  reconciled  he  would  be  so  received 
into   that   favour. 

The  thirty-first  Article  of  Religion  must  also  be  considered,  and  it   is  entitled 

"'Of  I  oblation  of  Christ  finished  upon  the  Cross."     The  intention  of  that 

Article  was  to  condemn  the  sacrifice  of  the  mass  :   but  it  appears  to  me  to  state  in  'lie 

very  cleai  the  doctrine  of  our  Church  :   it  is  in  these  words: — "  the  offering 

i    trisl  once  made  is  that   perfect  redemption,  propitiation,  and  satisfaction,  for 

all  the  sins  of  the  whole  world,  both  original  and  actual:  and  there  is  none  i 

ir  sin  but  that  alone." 

Upon  a  consideration  of  these  two  articles  of  Religion.  I  cannot  but  think  that 

'.<•]•  alleges  thi  of  our  Savio  the  means  to  [56]  reconcile 

111—  1  'is.  or  who  denies  that  the  death  of  Christ  was  a  perfect   propitiation 

for   the   sins   of   the   world.    mu-t    necessarily   contravene    those   two    Articles:   and. 

therefore.  I  think  the  question  is  whether  Mr.  Heath  has  avowed  anv  such  denial. 

I   need  not   Bay  that    1  consider  this,  namely,  how  it   is  effected,  to  be  one  of  the 

eries  which  it  has  pleased  Providence  to  leave  incapable  of  being  explained  by 

man  :  and  I  am  relieved  by  thinking  that  it  is  my  duty  merely  to  ascertain,  whether 
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the  doctrine  therein  contained  has  been  denied  or  not.     I  am  in  no  ailed 

upoD  to  offer  any  explanation. 

With  these  observations  1  approach  the        •        ation  of  I  from  Mr. 

Heath's  Sermons.     The  extract  which  first  requires  attention  is  that  fron    S 
ix..  page  '.»1  of  th<   -  -.  commencing,  "  Propitiation  by  the  shedding  of  1  . 

(see  tl  forth  in  the  judgment  of  the  Judicial  Committee.  I    W 

P.C.  p.  ST).     The  opinion  ex]  deny  thai  I 

was  propitiated  by  the  suffering  and  death  of  our  Saviour:  and  not  only  to  deny 
that  doctrine,  but  to  alk-ire  that  the  Hood  was  shed  for  another  and  for  a  dirT 
purpose.  If  I  understand  the  meaning  of  the  two  Articles  of  Religion  already 
cited,  the  meaning  is  that  (>od  was  propitiated  by  the  suffering  and  death  of  our 
Saviour:  and  I  think  that  the  passage  I  have  read  is  a  direct  contradiction  of  this 
doctrine  of  the  Church:  and  that  this.  Mr.  Heath's  doctrine,  is  contrariant  and  re- 
pugnant to  the  Articles  of  Religion. 

I  have  said  that  I  do  not  think  it  a  part  of  my  duty  to  refer  t,,  the  Holy 
Scriptures.  for  I  am  not  sitting  here  to  prove  or  defend  the  Articles  of  Religion  : 
but  [57]  in  endeavouring  to  state  the  plain  meaning  of  them.  I  may.  in  this 
particular  instance,  lie  permitted  to  say  that  propitiation  is  over  and  over  .._ 
mentioned  in  the  Holy  Scriptures,  and  almost  in  the  very  words  of  the  Article. 
namelv.  that  our  Saviour  was  "  the  propitiation  of  the  sins  of  the  world  :  "  and  in 
manv  other  places  it  is  said  that  God  was  propitiated  by  that  death  :  but  Mr.  Heath's 
expression  is  that  Christ's  Wood  was  shed  not  to  propitiate  His  Father.  The  Articles 
say  it  was  so  shed.  I  do  not  mean  to  travel  further  through  these  extracts  :  so  far 
as  I  am  capable  of  understanding  the  meaning  of  Mr.  Heath,  there  1-  g  that 

qualifies  the  contradiction  of  the  Articles  of  Religion  to  which  I  have  already 
adverted.  I  consider  the  remainder  of  these  extracts  to  be  vain  attempts  to  explain 
that  mystery  which  God  has  not  given  to  man  the  power  to  do  :  and  attempts  to  do 
so  irreconcilable  with  the  doctrines  of  the  Church  of  England. 

The  eighth  of  the  articles  admitted  by  the  Privy  Council  is  now  to  be  considered. 
This   article  charges  Mr.   Heath   -with  having   advisedly  maintained   doctrines 
pugnant   to   the  A  reed,   which  declares  our  belief   in   the  forgiveness 

sins.  and  to  that  clause  of  the  Xieene  Creed  which  declares  our  belief  in  one  ba 
for  the  remission  of  sins.  It  is  also  charged  that  Mr.  Heath's  doctrines  are  re- 
g  .mt  to  part-  of  the  eighth  and  twenty-seventh  Articles  of  Religion,  as  they 
relate  to  the  forgiveness  of  sins  :  and  also  to  the  sixteenth  of  the  said  Arti.  I 
Religion.  I  have  no  option  but  to  extract  and  state  in  part  from  the  Creeds  and  the 
Articles  of  Religion  pleaded,  the  doctrines  they  contain  as  to  the  remission  of  sins. 
Unless  I  were  so  to  do.  it  would  be  imp  -  -   tisfactorily  to  [58]  compare  Mr. 

Heath's  doctrines  with   I      se  set   forth  in  the  Articles  of  Religion.     The  Aj 
Creed,  at  the  conclusion  of  it.  has  the  following  passage: — "  I  believe  in  the  Holy 
Ghost,  the  holy  Catholic  Church,  the  communion  of  saints,  the  forgiveness  of  -     s. 
the  resurrection  of  the  body,  and  the  life  everlasTi:  _ 

In  the  Nicene  Creed  the  expression  is.  "  I  believe  in  one  Catholic  and  Apostolic 
Church.  I  acknowledge  one  baptism  for  the  remission  of  sins."  The  eighth  Article 
of  the  Church  is  expressed  in  the  following  terms: — "  The  three  Creeds,  the  Xicene 
Creed.  Athanasius's  Creed,  and  that  which  is  commonly  called  the  Apostles"  Creed. 
ought  thoroughly  to  be  received  and  believed,  for  they  may  l>e  proved  by 
certain  warrants  of  Holy  Scripture."  In  my  judgment,  therefore,  the  effe,r  of  this 
eighth  Article  is  to  confirm  the  three  Creeds  as  part  of  the  Articles  of  Religion: 
lhi-y  are  to  be  thoroughly  received  and  believed,  and  consequently  are  rot  ti  hi 
denied  or  gainsaid. 

The  Twenty  seventh  Article  relates  to  Baptism,  and  it  is  tlierein  stated  that  the 
:ses  of  forgr  -         -        and  of  our  adoption  to  be  the  -      -         God  by  the 

Holy  1 7!, ..st  are  visibly  siirned  and  sealed. 

The  sixteenth  Article  is  also  referred  to  :  thai  Article  is  emirled.  "  Of  sin  after 
baptism."  The  principal  bearing  of  this  Article  upon  the  present  case,  is  to  deny 
and  censure  the  doctrine,  that  forgiv,  -  --  -  not  triven  to  such  as  truly  repent  after 
baptism. 

I  apprehend  that  the  result  of  the  consideration  of  the  Creeds  and  the  Articles  of 
Religion  is  this,  that  forgiveness  of  sins  is  avowed  and  acknowledged  as  a  part  of 
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the  doctrines  of  the  Church,  forgiveness  of  sins  through  the  merits  of  our  Saviour 
bv  faith  and  repentance:  the  question  for  my  consideration  now.  [59]  is.  whether 
thi>  doctrine  of  the  forgiveness  of  sins  lias  been  denied  by  Mr.  Heath. 

The  rirst  passage  which  bears  upon  this  question  is  to  be  found  at  pages  161-'2. 
"  For  myself  I  feel  beaten  to  the  very  ground  at  the  enormity  of  the  task  of  persuad- 
ing all  England  to  reject  totally  the  forgiveness  of  sins  as  having  anything  at  all 
with  the  Gospel "  (see  the  whole  pass   e  thinthe  judgment  of  the  Judicial 

i  15  Moo.  P.C.  .  p.   90).     If  this  passage  stand  alone,  if  it  be  not 

»ether  qualified,  and  a  construction  put  upon  it  by  other  parts  of  the  Sermon 
adverse  to  its  prima  facie  meaning.  I  do  not  see  how  it  is  possible  that  any  interpreta- 
of    its  meaning  should   not   convey   the   doctrine   that    Mr.    Heath   denied   the 
forgivenes  can  I  entertain  any  doubt  that  a  denial  of  the  forgivi 

-     ontrariant  and  repugnant  to  the  Creeds  and  Articles.     My  task,  therefore. 
rrowed  to  this,  whether  I  can  find  in  this  Sermon  any  satisfactory  explanation 
of  the  passage  I  have  read.     I  can  find  none. 

The  remaining  charge  is  that  contained  in  what  was  originally  the  tenth  article. 
After  recil  ssages  from  the  Sermon  at  great  length,  that  article  charges  that 

certain  passages  are  repugnant  to  the  second  Article  of  Religion  :  that  other  pass 
are  repugnant  1 i  the  Creed  of  St.  Athanasius  :  and  that  Mr.  Heath  has  also  affirmed 
doctrines  repug  the  Apostles'  Creed  and  the  Mcene  Creed.     It  complain-     Iso 

of  a  violation  of  the  thirty-first  Article  of  Religion,  and  again  of  doctrines  repugnant 
to  the  Creed  of  St.  Athanasius.  and  to  the  sixth  Article  of  Religion,  and  to  the  eleventh 
Article  of  Religion. 

[60]  The  present  inquiry  is  infinitely  more  complicated  than  any  of  the  preceding, 
and  I  must  in  certain  respects  change  my  course  of  proceeding  in  the  investigation 
of  it.  Mv  original  course  was  to  state  my  construction  of  the  Article  of  Religion 
alleged  to  be  contravened,  and  then  to  consider  the  passage  quoted  from  the  Sermons. 
I  shall  now  reverse  that  order  of  proceeding,  and  for  divers  reasons,  but  especially 
because  the  true  construction  of  the  Articles  of  Religion  alleged  to  be  contravened, 
and  the  parts  of  the  Creeds  cited,  do  not  appear  to  me  to  require  explanation,  and 
that  the  real  question  is,  whether  Mr.  Heath  in  his  Sermons  has  contravened  a 
meaning,  so  far  a<  I  know,  disputed  by  none. 

It  is  mv  duty,  as  I  have  already  declared,  to  apply  to  Mr.  Heath's  Sermons  a  rule 
of  construction  nearly  similar  to  that  applicable  to  the  Articles  of  Religion,  namely. 
to  consider  the  plain  grammatical  sense  of  the  words  used.  I  do  not  say  that  I  must 
adopt  this  principle  universally,  but  generally  it  is  fairly  applicable,  unless  some 
extraordinary  circumstance  justified  the  Court  in  departing  from  it. 

In  so  considering  these  questions,  I  confess  that  I  have  had  great  difficulty  in 
believing  that  Mr.  Heath  did  really  mean  to  express  the  opinions  which 
the  words  convey,  such  opinions  appearing  to  me  to  be  entirely  con- 
trarv  to  those  which  any  clergyman  ought  to  declare:  but  I  am  not 
able  to  discover  any  clue  whereby  I  could  venture  to  say  that  those  opinions 
are  qualified,  and  to  be  understood  in  a  different  sense  from  that  which  prima  facie 
belongs  to  the  words  used. 

I  say  this,  though  I  am  doubtful,  even  if  there  were  [61]  room  for  such  argu- 
ment, how  far  I  should  be  justified  in  using  it. 

It  is  plain  that  this  article  contains  many  charges  :  that  it  accuses  Mr.  Heath 
of  divers  and  different  Ecclesiastical  offences.  I  have  no  alternative  but  to  consider 
each  separately,  whatever  space  of  time  such  course  may  necessarily  occupy. 

The  first  accusation  is.  that  the  passage  I  am  about  to  quote  is  contrariant  and 
repugnant  to  the  second  Article  of  religion.  That  parts  of  the  same  passage  are 
repugnant  to  the  Creed  of  St.  Athanasius.  part  to  the  Apostles'  Creed,  part  to  t he 
Nicene  Creed,  part  to  the  thirty-first  Article  ox  Religion. 

Here,  for  the  present,  I  -top.      No  doubt,  if  true,  all  these  allegations  declare 
violations  of  Ecclesiastical  law,  but  of  a  different  kind.     Some  of  the  chargi  - 
to  a  violation  of  the  Statute  "i"  Queen  Elizabeth,  which  concerns  doctrines  preached 
in  violation  of  the  Article-  of  Religion  :  only  some  to  doctrines  incompatible  with  the 
doctrines  laid  down  in  the  Rook  of  Common  Prayer,  which  is  a  diffeii  .  not 

falling  within  the  scope  of  the  Statute.     To  take  these  matters  in  due  course,  at 
1 17  "i"  the  Sermons  I  read  — "  The  more  I  study  the  Bible  for  myself,  the  more 
iin{    1   tind  it.     How  many  of  the  most  fundamental  ideas  and  phrasi 
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modern  theology  have  been  foisted  in  without  sanction  from  t hat  all-sufficii  e 
of  our  relig  o        One  after  another,  no 

.  paying  a  penalty,  immortality  i 

Boul,  satisfaction,  imputed  rL  ppropriating  the  work  of  Christ, 

m,  and  many  others,  have  vanished  fi 
of  [62]  Christ,  studying  these  matters  professionally,  I  - 

—not  only  absent  from  Scripture,  but  darkening  and  confusii 
of  the  otherwise  most  intelligible  and  comforting  -  I   Holy  Writ  " 

passo  so  in  the  judgment  of  the  Judicial  Committe 

The  effect  of  the  passage  which  I  have  now  read  is.  first,  that  guilt  ol 
vanished   from   Mr.    Heath's   system,   because   such   phrase   and    idea    :- 
Scripture,  and  darkens  the  most   intelligible  and  comforti  .ients  of    I 

Writ.     Now.  what  says  the  second  Article  of  Religion  1 — Th  3  iviour  di' 

reconcile  us  to  the  Father,  and  to  be  a  sacrifice  not  only  for  original  guilt,  but  also 
lie  actual  sins  of  men. 

I  really  cannot  comprehend  how  any  intelligible  meaning  can  be  affixed  to  this 
Article  of  Religion,  if  guilt  of  sin  is  to  be  removed  from  aU  Christian  doctrine.  I 
cannot  conceive  the  idea  of  actual  sin  without  there  being  guilt  of  sin.  I  am  most 
reluctant  upon  the  consideration  of  a  single  expression  like  this,  to  fasten  upon  Mr. 
Heath  a  violation  of  the  second  Article  of  Religion:  all  I  will  at  present  say  is,  that 
to  my  mind  this  expression  is  not  reconcilable  with  the  second  Arl 

I  shall  not  dwell  upon  the  other  expressions  in  the  passages  recited,  which  are 
alleged  to  be  repugnant  to  the  Creeds.     I  view  the  whole  of  this  uish- 

ment  and  regret.     I  think  the  words  used  do  contain  a  doctrine,  if  it  is  to  be  so 
called,    utterly   irreconcilable   with   the    Creeds.     My    attention,   however,   era- 
directed  more  especially  to  what   is  charged  to  be  a  contravention  of  any  of  the 
Articles  of  Religion. 

[63]  The  thirty-first  Article  of  Religion  is  next  to  be  considered.  Mr.  Heath 
dismisses  from  his  system  the  immortality  of  the  soul,  satisfaction,  imputed  I 

58,  as  '  darkening  and  confusing  the  clearest  of  the  otherwise  most  intelligible 
and  comforting  statements  of  Holy  Writ.'  The  thirty-first  Article  says  that  the 
offering  of  Christ  is  a  perfect  satisfaction  for  all  the  sins  of  the  world  :  to  deny 
satisfaction  altogether,  whatever  may  be  its  meaning,  as  Mr.  Heath  lias  done,  cannot 
by  any  grammatical  construction  whatever,  be  taken  in  any  other  sense  than  a 
denial  of  the  truth  of  the  Article  itself. 

The  next  charge  in  this  article  is.  that  Mr.  Heath  has  maintained  that  the  phrase 
"  neeessarv  to  salvation."  is  not  only  not  a  Scriptural  phrase,  but  a  phrase  which 
darkens  and  confuses  Holy  Writ.  This  article  charges  that  this,  the  doctrine  i 
Heath,  is  repugnant  to  the  Creed  of  St.  Athanasius  and  to  the  sixth  Article  of  Religion. 
Passing  by  the  Creed  of  St.  Athanasius,  I  will  refer  to  the  sixth  Article  of  Religion, 
and  to  the  very  words  with  which  that  Article  commences — "  Holy  Scripture  con- 
taineth   all  things  necessary  to   salvation."     What   does   Mr.   Heath   mean   by   the 

-ion  of  words  as  contrary  to  Scripture,  which  words  contain  the  very  ess 
of  the  Article  itself? 

It  is  with  great  regret  that  I  have  felt  myself  compelled  by  a  sense  of  duty  to 
declare  that  I  have  no  other  alternative  but  to  pronounce  a  judgment  condemning 
Mr.  Heath  as  guilty  of  the  charges  preferred  against  him,  namely,  preaching  doctrine 
coutrariant  and  repugnant  to  the  Articles  of  Religion  cited  in  these  proceedings. 
The  defence  has  been  maintained  with  srreat  zeal  and  learning,  and  many  ingenious 
[64]  arguments  have  been  urged  upon  the  Court,  but  I  must  say  that  that  which 
the  Court  wanted  from  the  beginning  has  never  been  supplied,  namely,  some  kind 
of  exposition  of  the  doctrines  preached  by  Mr.  Heath,  which  could  by  any  possibility, 
however  remote,  be  reconciled  with  the  plain  grammatical  meaning  of  the  Articles 
of  Religion  charged  to  be  contravened.  I  would  with  pleasure  have  accepted,  in 
excuse  of  Mr.  Heath,  any  explanation  of  his  doctrines  which,  by  any  reasonable  effort 
of  the  understanding,  could  be  reconciled  with  the  doctrines  of  the  Church  :  there 
has  been  a  complete  failure  in  that  respect,  not  from  the  want  of  learning.  dili_ 
or  ability  of  Counsel,  but  because  it  was  not  possible  rationally  to  affix  any  hr. 
meaning  to  those  doctrines  which  Mr.  Heath  has  so  unfortunately  promulgated.  1 
P.C.  iv.  417  14 
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trust  I  inav  confidently  affirm  that  I  have  come  to  the  consideration  of  this  painful 
with  no  disposition  to  press  the  Clergy  of  this  realm  to  any  narrow  construction 
of  the  doctrines  of  the  Articles  of  Religion,  but  to  allow  every  possible  interpretation 
which  would  not  violate  their  essence  and  spirit ;  to  >_ro  further  would  be  to  abandon 
the  duty  of  the  office  I  hold,  to  do  that  which  the  Legislature  alone  could  do.  release 
the  Clergy  of  the  Church  of  England  from  the  obligations  contained  in  the  Articles 
of  Religion,  and  to  repeal  by  Judge-made  law  the  provisions  which  Parliament  La? 
thought  tit  to  enact  by  its  authority. 

Before  concluding,  I  think  it  right  to  explain  why  I  do  not  advert  to  the  many 
authorities  which  the  zeal  and  lean.:  .  I  'Unsel  have  produced.  My  reason  is 
this:  that,  in  mr  judgment,  not  one  of  these  authorities  does  that  which  was  required 
in  this  '.v.  show  that   some  Divine  of  eminence  has  held.   [65]   without 

reproach  from  Ecclesiastical  authority,  doctrines  in  substance  the  same  as  those  Mr. 
i  Las  promulgated;  whatever  opinions  may  have  been  held  in  the  vast  field  of 
polemical  divinity,  I  find  none  which  can  support  Mr.  Heath  or  justify  him.  In  the 
Gorham  case  the  Judicial  Committee  had  the  advantage  of  being  able  to  quote,  in 
support  of  their  judgment  and  in  justification  of  Mr.  Gorham.  -  from  the 

writings  of  Divines  of  the  highest  authority. 

I  cannot  conclude  this  judgment  without  observing  that  I  am  well  aware  of  the 
fallibilitv  of  mv  own  opinion,  and  especially  in  so  peculiar  a  case  as  the  present  : 
but  I  have  endeavoured,  first,  to  make  clear  the  principles  which  I  intended  should 
irovern  me.  and,  secondlv,  to  show  precisely  how  I  applied  those  principles  to  the 
-  before  me.  If  I  have  erred  in  either  particular,  the  judgment  of  a  Superior 
Court  will  correct  me.  It  may  be,  however,  that  many  will  think,  that  though 
lesallv  right,  this  judgment  recognizes  too  severe  restrictions  on  the  Clergy,  and 
shuts  the  door     a  inquiry  and  disquisition,  which  might  tend  to  elucidate  the 

truth.  Now,  even  if  this  were  so.  it  is  not  for  a  Court  of  Justice  to  open  a  door 
which  the  Legislature  has  shut.  It  is  contrary  to  all  sound  principles  for  a  Court 
to  seek,  as  has  been  bv  some  Judges  done  formerly,  ingenious  subteri  a  -  "vade 
or  weaken  the  law.  and  that  upon  a  notion  of  its  own  power  to  discover  what  is 
best  and  most  conTenient 

Such  a  course  is.  I  think,  not  only  contraiy  to  principle,  but  would  be  most  in- 
jurious, in  its  effects  :  for  all  such  attempts  to  wrest  the  law  according  to  supposed 
consequences,  invariably  tend  to  postpone  a  remedy,  if  there  be  a  real  evil.  If 
there  be  bonds  which  press  heavily  on  the  Clergy,  as  to  which  I  .rive  [66]  no  opinion, 
I  repeat  that  the  Legislature  imposed  them,  and  the  Legislature  alone  can  loose  them. 

The  Court  then,  at  the  instance  of  the  Counsel  for  Mr.  Heath,  gave  Mr.  Heath 
a  fortnight's  time  to  consider  what  course  he  should  adopt  in  respect  of  retracting  the 
doctrines  condemned. 

On  the  16th  of  November.  1861,  the  fortnight  given  to  Mr.  Heath  having  expired, 
the  cause  was  at  the  instance  of  the  Promovent's  Counsel  again  brought  before  the 
Arches  Court :  when  the  Counsel  for  Mr.  Heath  suggested  that  a  form  of  retractation 
should  be  framed  and  drawn  up  by  the  other  side  and  tendered  for  Mr.  Heath  to 
or  that  the  Court  itself  should  dictate  the  form  of  retraction.  Both  these 
propositions  were  declined,  the  learned  judge  declaim;.'  that,  in  his  opinion,  it  was 
the  Court,  or  of  the  opposite  party,  to  form  a  retractation  to  which  Mr. 
Heath  should  give  his  consent  :  but  that  if  Mr.  Heath  was  prepared  to  retract  the 
errors  contained  in  the  Sermons,  as  charged  in  the  articles,  and  which  by  the 
judgment  were  declared  to  lie  contrary  to  the  Thirty-nine  Articles,  it  would  be  for 
him  to  frame  the  retractation,  the  form  of  which  the  Court  would  give  no  advice 
on:  otherwise  the  Court  must  proceed  to  pronounce  sentence. 

Mr.  Heath  declined  to  retract  the  passages  articled  from  his  Sermons,  or  to  tender 
any  form  of  retractation, whereupon  the  Dean  of  the  Arches,  holding  himself  bound  by 
the  Statute.  13th  Eliz..  c.  12,  pronounced  against  Mr.  Heath  the  sentence  of  depriva- 
tion of  the  Vicaraire  and  Parish  Church  of  Bradinir  in  the  Isle  of  Wight,  and  all 
profits  and  benefits  "f  the  same. 

[67]  From  this  Bentence  Mr.  Heath  appealed  to  Her  Majesty  in  Council. 

Dr.  PhiUimc  I  I  and  Mr.  Fitzjames  Stephens,  for  the  Appellant. — There  are 
two  ci  the  one  as  to  the  law  of  the  case,  the  other  on  the  merits.      The  pn 

Mi-.  Heath  are  exclusively  under  the  Statute.  13th  <>i  Eliz..  c.  12.     Ti.e 
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articles  were  so  framed  in  the  first  instance,  and  the  decision  of  this  Committee  on 

the  previous  appeal  from  the  interlocutory  judgmi  ' 

the  articles,  which  directed  them  to  be  reformed,  was  entirely  on  the  assumpti 

the  proceedings  were  under  that  Statute.     It  was  the  highly  penal  nature  of  t 

that  induced  this  Court  to  revi  "d 

to  direct  thi  -  to  be  reformed,  by  stating  with  precision,  the  nature  of  the 

doctrines  preached  or  promulgated  by  the  Appellant  which  contravened  or  were 
opposed  to  either  of  the  Thirty-nine  Articles.  This  Court  went  further;  it  retained 
the  ill  it  was  satisfied  that  the  articles  were  properly  trained.     The  penalty 

enacted  by  that  Statute  is  deprivation,  thi  punishment  that  can  be  inflicted 

on  a  beneficed  Clergyman.     To  be  amenable  to  such  ;:  -  he  must  be  convicted 

of  having  advisedly  maintained,  or  affirmed,  doctrine  directly  contrary,  or  repugnant, 
to  anv  of  the  Thirty-nine  Articles.  The  learned  Judge  in  the  Court  below  referring 
to  his  exposition  of  the  word  •'advisedly"  in  Archdeacon  Dei  -.lied  by 

him  the  Bath  case,  adheres  to  the  definition  there  given  by  him,  and  holds  that 
"  advisedlv  "  means  either  deliberately  or  intentionally,  and  though  rejecting  the 
latter.  and  [68]  adopting  the  former  hi    -  If  a  Sermon  or  tract  be  compared 

with  the  Articles,  and  found  clearly  repugnant  to  them,  the  intention  to  contravene 
must  be  inferred:"  (antt  [15  Moo.  P.C.],  p.  48)  and  thus  imports  and  acts  on  the 
definition  he  had  just  before  rejected,  and  makes  "  advisedly  "  an  implied  or 
inferential  act.  That  we  contend  is  too  loose  for  a  criminal  proceeding'.  There 
must  be  an  avowed  intention.     That  was  so  in  Stone's  case  (1  Ha_  Rep.  p. 

is  appears  from  Lord  Stowell's  judgment;  lie  ~ays.  "Mr.  Stone  himself  (he 
appeared  in  person  and  conducted  his  own  defence)  has  admitted,  and  is  ready  to 
admit,  more  so  perhaps  than  those  who  had  the  management  of  his  defence  would 
have  advised,  the  total  opposition  of  his  doctrines  to  the  Articles  in  question."  There 
was  an  avowed  intention.  Now,  such  cannot  be  imputed  to  Mr.  Heath  after  the 
allegation  triven  in  by  him  on  the  22nd  of  May.  1861,  wherein  he  expressly  denies, 
that  he  hath  in  any  or  either  of  the  passages  extracted  from  his  Sermons  and  set 
forth  in  the  amended  articles,  advisedly  or  at  all  maintained,  or  affirmed  any 
doctrine  contrary  or  repugnant  to  any  of  the  Articles  referred  to  in  the  Statute  of 
Elizabeth:  and  lie  maintains  the  same  with  regard  to  the  Book  of  Common  Prayer, 
and  refers,  in  proof  of  such  assertion  to  the  letter  addressed  by  him  to  the  Bishop 
of  Winchester,  on  the  2nd  of  January.  1860,  before  the  institution  of  any  suit 
asain^t  him.  in  which  he  expressly  says.  "  in  these  Sermons  I  have  not  intended  to 
lav  down  any  doctrine  or  position  at  variance  with  the  Articles  and  Formularies 
e  Church."  Surelv  after  such  declarations  the  intention  to  contravene  cannot  be 
implied  or  inferred.  Then,  if  not  to  be  inferred,  the  maintaining  or  affirm inir 
doctrine  contrary  [69]  to  the  Articles  must  be  a  preaching  or  publishing  against 
them,  eo  nomine.  That  is.  as  we  contend,  the  true  intent  and  meaning  of  the  Statute. 
We  sav  the  doctrines  intended  by  the  Statute  as  against  the  Articles,  must  be  either 
.tent  on  the  face  of  them,  as  to  admit  of  no  question  of  their  aim  and  object,  or 
they  must  be  declared  by  the  party  propounding  them  to  be  intended  to  question 
and  contravene  the  Thirty-nine  Articles  or  some  of  them.  That  was  Stone's  case. 
The  preaching  or  affirming  loose  opinions  or  unsound  theories  regarding  the  Thirty- 
nine  Articles,  or  the  Formularies  of  the  Church,  by  a  beneficed  Clergyman,  may  be. 
and  no  doubt  is.  a  very  »rave  Ecclesiastical  offence,  punishable  by  penalties,  but 
not.  under  the  Statute  of  Elizabeth,  with  deprivation.  But  assuming  that  the 
doctrines  are  to  be  inferred,  though  not  stated  or  intended  by  their  author  to  be  in 
contravention  of  the  Articles:  can  any  such  inference  be  satisfactorily,  or  legally 
deduced  from  the  passages  extracted  from  the  Appellant's  Sermons  and  pleaded  in 
the  articles  against  him?  In  the  first  place,  they  are  isolated  passages  culled  from 
the  Book  of  Sermons  for  a  particular  purpose,  namely,  to  be  used  against  the  Appel- 
lant in  this  pirosecution.  They  cannot,  and  outrht  not  to  be  read  alone:  the  whole 
volume  must  be  looked  at.  It  nowhere  purports  to  be  a  contravention  of  the  Thirtr- 
nine  Articles,  or  either  of  them.  The  same  subjects  as  are  to  be  found  in  the 
Articles  are  no  doubt  treated  of  :  and  though  the  Appellant  in  his  manner  of  treating 
such  subjects  may  be  guilty  of  bad  taste,  as  well  as  bad  grammar,  and  bad  English. 
and  there  may  be  a  total  misuse  of  words  and  language:  thoutrh  his  opinions,  if  to 
be  gathered  at  all.  may  be  vague  and  crude,  and  the  expression  of  [70]  them  iucon- 
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sequential,  aud  illogical,  only  intelligible,  it  at  all.  to  the  author  himself,  yet,  if  he 

travene  the  Articles  of  Religion,  it  t 
tended   in   a  Court  of  law  that   he  is  amenable  to  the  penalties  of  the  Statu- 
Elizabeth.     The  Sermons  were  never  preached,  only  printed.     Now.  looking  at  the 
.'.tided,  we  may  admit  their  vague  and  incoherent  form,  and  our  inability 
hend  or  explain  them,  yet  we  insist  they  are  not  so  iramed  as  to  mai 
a  de-  travene  hie  contained  in  the  Thirty-nine  Articles.     It"  the 

,re,  and  intended  to  be  nothing  more,  than  cr  a,  or 

.  the  doctJ  »rth  in  ihe  Thirty-nine  Articles,  then  tl  e  Appellant 

has  done,  or  attempted,  nothing  more  than  has  been  d.  -  ime  of  the 

Theologians  and  most  distinguished  members  of  the  Church  of  England. 

The  rules  on  which  theological  questions  are  to  be  decided  in  this  Court,  are  laid 
down  with  great  precision  in  the  I  -     p.  464,  and  are  particularly  alluded 

..    The  leai  je   in  the   Court   below,  and,   applying  the  principles  there 

iated.  aud  all  r  The  liberty  of  decision  provided  for  in  the  very  frame 

of  the  Thirty-nine  Articles,  it  we  examine  the  various  |  extracted  from  the 

Appellant's   Book   of   Sermons,   and   which   are   pleaded   as  exhibiting   his   alleged 
heterodox  doctrines,  aud  compare  them  with  the  writings  of  the  most  eminent  Di- 
we  coi  far  as  we  are  able  to  comprehend  the  meaning  of  the  Appellant,  which 

his  very  peculiar  phraseology  makes  most  difficult,  his  theory  of  the  Arl 
be  reconciled  with  the  views  "entertained  by  some  of  the  ablest  writers,  both  o; 
■     ry  as  well  as  the  doctrines  of  the  Articles.     [71]  Hardwiek  -  -    iry  of  the 

L851.     Key's  "  Lectures  on  Divinity,"  Bk.  III.  eh.  ix.,  s.  '.'.      Mr.  Key 
was  Norisian  Professor  at  the  University  of  Cambridge,  and  his  work  is  one  required 
to  be  read  by  candidates  for  holy  orders.     Coplest one's  date  Bishop  of  Llandaff) 
uiry  into  the  Doctrines  of  Necessity  and  Predestination."  (Oxf.  ed.,   1820,)  p. 
•.tl.  -t  -f<y.     Bishop  Tomline,  in  his  -Elements  of  Christian  Theology."  has.  .- 

■  1  volume,  p.  258  (4th  ed.V  given  a  full  exposition  of  the  Thirty-nine  Articles. 
Burnet's  "  History  of  the  Articles."  Vol.  II..  p.  2  :  Jeremy  Taylor's  Sermons.  "  Faith 
Working  by  Love."  Vol.  VI..  p.  271  :  Bishop  Hampden's  Bampton  Lectures,  p. 
Barrow's  Works.  "  Sermon  on  Faith."  Vol.  IV..  p.  107;  Hook's  (Dean  of  Chichester) 
•Church  Dictionary,"  Tit.  •Justification:"  Archbishop  Whately's  "  Essays  on  the 
Writings  of  St.  Paul  "  (5th  ed.)  :  Butler's  "  Analogy,"  and  Dr.  John  Norris's  "'  Tr 
on  Reason  and  Religion."  p.  121.  as  to  the  justice  of  God.  are  all  authors  whose 
works  we  use  and  in  the  p  -  _  -  referred  to,  cite,  if  not  in  vindication  of  the 
Appellant  -      .owing  the  freedom  with  which  the  subjects  treated  of 

by  the  Appellant  may  be  investigated  and  criticized. 

But.  assuming  that  the  doctrines  or  opinions  of  the  Appellant  are  unsound,  the 
sentence  of  the  Court  of  A         -         -ains  no  specification  of  the  unsound  doctrine 
which  he  is  alleged  to  have  maintained,  and  which  he  must  revoke.     He  has  no  n 
therefore,  of  k  .  whether  he  must  revoke  all  or  part  only  of  the  doctrines  attri- 

buted to  him  in  the  riders  added  to  the  reformed  articles  :  on  all  or  part  only  of  the 
from  his  Sermons,  from  which  such  erro-[72]-neous  doctri'     -  -,:id  to 

be  deducible  :  or  whether  he  must  revoke  both  the  doctrines  and  the  ] 
wholly  or  in  part.     It  is  obvious  that  portions  of  these  extracts,  havii  e 
meanings,  are  not  repugnant  to  the  Thirty-nine  Articles,  and  are  not.  in  a  theological 
■:1.      It.  therefore,  the  sentence  requires  him  to  revoke  the  whole. 
-  :  if  the  sentence  requires  him  to  revoke  a  part 
only,  irt   i~  left  uncertain:  and  the  Appellant  is  to  lie  deprived  • 

living  without  ha\  hat  opportunity  of  revoking  his  error  which  the  Statute 

has  expressly  given  him.     In  this  uncertainty  as  to  whai  lie  was.  ami  what  lie 

was  not  called  on  to  revoke,  the  learned  Judge  of  the  Court  of  Arches,  as  well  as  the 
I  shop  of  Winchester,  refused  to  frame  a  form  of  rev. .cation  of  the 
-  which  the  Court  held  to  be  erroneous,  and  which  it  declared  the  Appellant 
to  have  been  guilty  of  promulgating.     We  maintain  that  it  is  the  duty,  if 
I  vein  in  the  cause  to  formulate  the  revocation.     That  was 

done  in   '  '-'  State  Trial*.  625)  and.  in  such  a  case  as  this. 

dship  upon  the  Bishop,  or  damage  to  the  Church.     For  these  reasons,  then 
-  ibmit  that  the  judgment  of  the  Court  below  cannot  be  supported. 
Dr.  Twiss,  Q.C.,   'ml  I't    Swabey,  for  the  Respondent. — The  Statute  of  Eli 
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reated  as  a  penal  Statute.     Lord  Stowell,  in  his  j  . 
g    <         -  Rep.   121),  d  .it  it.     I:  [73]  require 

le    Thirtj  nine    Articles,    and  1    by 

Uniformity,     13th    and    14th    Car.    II..    c.    4.    am 

immediately    afterwards  ed    into,    and    made     per- 

petual,  by  the  Act    of   Union,   the  oth   A  13th   Eli 

.  neither  a  temporary  nor  is  it  an  obsolete  Act.  though  happily  for  the 
Church  and  community  at  large,  proceedings  under  it  have  been  ran 

three  distinct  questions  of  construction  :   first,  what  i-  y  the 

Bipressi  in  "  shall  advisedly  maintain  or  affirm  d,  what  is  intended  by  "  any 

ine  directly  contrary  or  repugnant  to  any  of  the  said  Articles".'  and  thirdly, 

what  is  the  "  persisting  in  affirming,"  which  makes  the  party  offending  liable  to  the 

Ities  provided  !     With  regard  to  the  Thirty-nine  Articles,  they  are  found 

in  the  Act.  or  indeed  in  any  other  stat  ute  of  :  he  Realm,  and  a  ! 

Rolls  of  Parliament.     Yet  the  Book  referred  to  in  the  S  t  Elizabeth  as 

containing  them,  is  sufficiently  designated  ported  into  the  Statu;.  . 

incorporated  with  it.  to  make  them  the  sulije  Str 

"Annals,"'  2  rols.,  pt.  1  (Osf.  edit..  1S24).  Hallam,  "Const.  His-.."  1  vol.,  p.  1. 
Cardwell's  Synodalia.  Then  first,  what  is  meant  by  "  advisedly  '"  tu&intaining J  the 
word,  in  tl  sens  in  which  it  is  here  used,  is  not,  that  we  are  aware  or.  to  be  found 
in  any  other  Act  of  Parliament,  except  it  be  in  the  9th  and  10th  Will.  III.,  c.  2,  1 
the  more  effectual  suppressing  of  Blasphemy  and  Profaneness."  when  if  a  person 
having  made  1  :  >f  the  Christian  religion,  shall  by  writing,  printing, 

or  advisedly  speaking,  deny  [74]  the  doctrine  of  the  Trinity,  he  shall  be  disabled  from 
holdimr  any  office  :  it  is.  however,  familiarly  defined  by  all  English,  as  well  as  Foreign, 
lexicographers,  and  is  well  described  by  the  learned  Judge  of  the  Arches  Court,  in 
to  mean,  "deliberately."  Todd's  Johnson's  Dictionary,  Richardson's 
Dictionarv.  Ducange.  Gloss.,  verb.  Advisaria.  [Their  Lordships  intimated  to  the 
ndent's  Counsel  that  they  need  not  press  this  part  of  their  argument  further.] 
S  L'ndly.  What  is  intended  by  "  any  doctrine  directly  contrary  or  repugnant  to 
any  of  the  said  Articles"?  Now.  the  same  authorities  define  doctrine  to  mean 
"  principles  or  opinions  held,  taught,  or  maintained."  and  the  "  said  Articles  "  must 
ach  and  every  Article,  as  referred  to  by  the  Statute,  The  doctrine  of  those 
Articles  which  is  alleged  to  be  impugned,  is  sufficiently  designated  by  the  riders 
added  to  the  pleadings,  and  which  were  admitted  without  opposition.  The  doctrines 
opposed  to  them,  and  propounded  by  the  Appellant,  are  to  be  found  in  the  passages 
pleaded  from  his  Sermons,  as  well  as  from  the  Sermons  themselves.  [The  learned 
Counsel  entered  into  an  elaborate  examination  of  these  passages,  comparing  them 
with  those  of  the  Thirty-nine  Articles  which  they  insisted  were  impugned.]  It  may 
lie  true,  that  in  the  paper  handed  in  at  the  eleventh  hour  by  the  Appellant,  and 
which  was  rather  informally  admitted  by  the  Court  below,  the  Appellant  p' 
affirm  that  he  does,  er  animo,  accept  and  believe  all  the  doctrines  contained  in  the 
Thirty-nine  Articles,  that  he  has  not  advisedly  maintained  or  affirmed,  or  used 
language  containing  or  teaching  a  doctrine  contrary  or  repugnant  to  any  of  [75] 
the  Thirty-nine  Articles,  and  that  if,  in  the  opinion  of  his  Ordinary,  he  has  so  done. 
he  expresses  his  regret  and  revokes  his  error  :  but  this  is  no  admission  of  his  error  in 
the  first  instance,  or  revocation  of  it  as  is  required  by  the  Act  of  Elizabeth.  Il 
be  a  statement  of  reirret  that  he  has  promulgated  doctrines  contrary,  in  the  opinion 
of  his  Ordinary,  to  the  Thirty-nine  Articles,  but  it  is  no  admission,  on  his  part,  that 
they  are  contrary,  nor  is  it  any  revocation  of  such  doctrines,  or  of  the  piassage  in 
'lich  contains  them  :  that  is  the  essential  requirement  of  the  Statute, 
and  that  he  evades  and  declines.  Now.  it  is  no  defence,  as  the  argument  on  the  other 
side  asserts,  that  the  language  used  by  the  Appellant  in  his  Sermons  is  so  confused  and 
incoherent,  so  little  intelligible  to  any  ordinary  mind,  that  it  is  quite  possible  that 
he  himself  does  not  understand,  and  cannot  explain,  what  his  writings  really  purport, 
or  what  he  intends  by  the  theories  he  propounds:  yet.  if  he  uses,  as  he  lias  used, 
language  which,  according  to  the  just  and  common  acceptation  of  n  1  up  a 

theory,  however  inconclusive  and  absurd,  which  impeaches,  or  is  opposed  to  the 
doctrines  of  any  one  of  the  Thirty-nine  Articles,  he.  being  a  beneficed  Clergyman, 
and  having  subscribed  to  those  Articles,  is  amenable  to  the  penalties  of  the  Statute, 
and.  unless  he  revokes,  must  submit  to  them. 
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Dr.  Philliniore.  before  replying,  said  that  since  the  adjournment  of  the  Court 
vesterdav  he  had  conferred  with  Mr.  Heath  as  to  whether  he  was  disposed  to  make 
a  retractation  of  his  opinions,  and  Mr.  Heath  had  signed  two  papers,  whieh.  with  their 
Lordships'  permission,  he  would  read.     The  first  was  as  follows  :  — 

[76]  "  Before  the  Judicial  Committee  of  Her  Majesty's  Most  Honourable  Privy 

Council. 
Heath  v.  Burder. 
"  The  Court  of  Arches  having  held  that  certain  Sermons  published  by  me.  and 
forming  the  subject  matter  of  these  proceedings,  contain  doctrines  contrary  and 
-  to  several  of  the  Thirty-nine  Articles  of  Religion.  I.  Dunbar  Isidore  Heath, 
Appellant,  hereby  declare  that  I  did  not  intend  in  the  said  Sermons  to  maintain 
any  doctrines  contrary  to  those  contained  in  the  said  Articles  of  Religion,  wherein  I 
sincerelv  profess  my  entire  belief.     I  also  express  my  great  regret  at  having  used 
language  in  my  said   Sermons  which  has  misled  my  readers,  and  caused  such  a 
construction  to  be  put  upon  them.  Dunbar  Isidore  Heath. 

"  Doctors'  Commons,  London.  E.C..  March  2*.  1  -    . 

The  second  paper  was  as  follows  : 

"  This  is  my  opinion.  Forgiveness  is  an  anribute  of  God.  irrespective  of  the 
GospeL  The  Gospel  contained  the  particular  scheme  of  which  this  general  attribute 
was  brought  into  action.  Dunbar  Isidore  Heath." 

Lord  Cranworth.  after  consulting  with  the  other  Lords,  said,  by  the  Statute  under 
which  these  proceedings  were  taken.  Mr.  Heath  could,  if  he  pleased,  revoke  his  errors  ; 
and  the  proceedings  would  in  that  case  be  necessarily  and  peremptorily  stayed.  But 
the  course  he  had  taken,  through  his  Counsel,  of  merely  expressing  his  °  t,  was 
not  by  any  means  sufficient.  To  obtain  the  benefit  the  Statute  provided,  he  must 
[77]  hand  in  to  the  Court  a  formal  revocation  of  those  parts  of  his  published  Sermons 
which  had  been  held  to  be  heretical  by  the  Dean  of  the  Court  of  Arches,  and  on  the 
ground  of  which  sentence  of  deprivation  had  been  pronounced  against  him. 

Dr.  Phillimore :  Would  it  be  sufficient  for  Mr.  Heath  to  say.  "  I  renounce  the 
doctrine  which  it  is  judicially  proved  I  have  maintain 

Lord  Cranworth  :  That  is  not  satisfactory — at  least,  speaking  for  myself. 

The  Archbishop  of  York  and  the  Bishop  of  London,  and  Lord  Justice  Turner 
concurred. 

The  Lord  Justice  Knight  Bruce:  It  does  appear  to  me  that  if  Mr.  Heath  is  sincere 
in  these  two  papers,  he  can  sincerely  and  honestly  give  that  detailed  retractation  or 
revocation  which  Lord  Cranworth  ha-  I.     That  is  my  impression. 

Mr.  Heath,  through  his  Counsel,  said  he  should  decline  a  formal  revocation,  and 
their  Lordships  decided  that  the  case  must  proceed. 

Dr.  Phillimore  then  replied,  denying  generally  the  charge  of  heresy,  and  urging 
as  before  the  legal  grounds  on  which  he  claimed  that  the  decision  of  the  Court  of 
Arches  should  be  reversed. 

Judgmei  •  poned  and  now  delivered  by 

The  Right  Hon.  Lord  Cranworth  (June  6.  1862  — The  question  which  their 
Lordships  have  to  decide  in  this  case  is  one  of  considerable  importance  : — namely, 
whether  certain  opinions  and  doctrines  entertained  and  promulgated  by  the  Appel- 
lant, a  beneficed  Clergyman,  are.  or  are  not.  directly  contrary  or  repugnant  to  the 
Articles  of  Religion,  and,  there-[78]-fore.  such  as  to  create  a  forfeiture  of  his  living 
under  the  13th  Elizabeth,  c.  12. 

It  may  l>e  w.>ll  to  prcmisi-  that  the  offence  chaiged  against  Mr.  Heath,  though  of 
an  Ecclesiastical  character,  is  one  strictly  defined  by  Statute.  He  is  accused  of 
having,  in  violation  of  an  Act  of  Parliament,  propounded  doctrine  contrary  to  that 
laid  down  in  certain  of  the  Articles  of  Religion.  In  investigating  the  justice  of  such 
a  charge  we  are  bound  to  look  solely  to  the  Statute  and  the  Articles.  It  would  be  a 
departure  from  our  duty  if  we  were  to  admit  any  discussion  as  to  the  conformity  or 
non-conformity  of  the  Articles  of  Rel'_  my  of  them,  with  the  Holy  Scriptures, 

The  Statute  forbids  the  promulgation  of  any  doctrine  contradicting  the  Articles. 
ion.  All.  therefore,  which  we  have  to  do  is.  first,  to  ascertain,  on 
the  ordinary  principles  of  construction,  what  is  the  true  meaning  of  any  of  the 
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Articles  alleged  to  have  lum  infringed  :  next,  what  is  the  fair  interpretation  of  the 
language  used  by  Mr.  Heath  :  and  then,  finally,  to  decide  whether,  by  bis  language  so 
construed,  be  bas  or  has  qoI  pul  forward  doctrine  which  contradicts  the  Articles. 

These  are  the  principles  of  decision  which  the  Dean  of  the  Arches  laid  down,  and 
we  think  most  correctly  laid  down,  as  those  by  which  he  ought  t<>  he  governed,  and 
thev  must  also  guide  us. 

That  very  learned  Judge,  in  an  able  and  elaborate  judgment,  came  to  a  decision 
adverse  to  the  Appellant.  He  was  of  opinion  that  the  volume  of  Sermons  published 
by  the  Appellant  chics  contain  doctrine  irreconcilable  with  several  of  the  Articles 
of  Religion  ;  and.  therefore,  in  obedience  to  the  Statute  be  pronounced  the  sentence 

Of  deprivation,  the  Appellant  [79]  having  declined  to  revoke  t  he  errors  which  he  had 

promulgated. 

From  that  sentence  the  Appellant  has  appealed  to  Her  Majesty  in  Council  under 
the  Statute,  2nd  and  3rd  Will.  IV.,  cap.  92.  And  the  case  was  argued  in  the  month 
of  March  last,  before  their  Lordships,  at  great  but  not  unnecessary  length,  and  with 
very  great  ability.  We  have  given  to  the  case  the  best  attention  in  our  power,  and 
we  are  now  prepared  to  state  the  advice  we  propose  to  tender  to  Her  Majesty. 

The  charge  against  the  Appellant  is,  that  in,  or  since  the  month  of  March,  1858, 
he  wrote  and  caused  to  be  printed  and  published  a  volume  containing  nineteen 
Sermons,  in  which  he  advisedly  maintained  and  affirmed  certain  positions  or 
doctrines  directly  contrary  or  repugnant  to  the  doctrine  of  the  United  Church  of 
England  and  Ireland  as  by  law  established,  and  especially  to  the  Articles  of  Religion 
agreed  upon  in  Convocation  in  1562. 

In  the  argument  before  us  a  doubt  was  suggested  whether  these  Sermons,  or  any 
of  them,  were  ever  preached.  It  is  sufficient  to  say  that  there  is  no  charge  against 
the  Appellant  of  having  preached  them,  and,  therefore,  if  that  were  material,  which, 
however,  we  do  not  think  it  is,  it  must  be  taken  that  the  publication  charged  is  not 
a  publication  by  preaching.  The  charge  is  a  charge  of  publishing  generally  without 
indicating  any  particular  mode  of  publication,  and  if  any  criminality  would  arise 
from  publishing  by  preaching,  greater  than  or  different  from  what  would  be  the 
consequence  of  publishing  in  any  other  mode,  it  must  be  taken  that  no  such  special 
criminality  is  alleged.  For  the  purpose  of  this  case,  however,  it  does  not  occur  to 
us  that  any  such  difference  exists. 

[80]  It  was  also  argued,  that  whatever  may  be  theologically  the  merits  or  demerits 
of  the  volume  in  question,  the  Appellant  cannot  be  said  to  have  thereby  advisedly 
maintained  doctrines  contrary  to  the  Articles.  It  was  contended,  that  the  use  of  the 
word  "  advisedly,"  in  the  Statute  of  Elizabeth,  must  be  understood  to  show  that 
the  enactment  was  directed  against  those  who  avowedly  rejected  the  Articles;  those 
who  not  only  maintained  doctrine  at  variance  with  them,  but  did  so  with  the  intention 
of  disputing  their  soundness.  The  learned  Judge  below  refused  to  listen  to  any  such 
argument,  and  we  think  rightly.  The  word  is  evidently  used  to  show  that  what  the 
Statute  points  at.  must  lie  the  deliberate  act  of  the  party  charged,  not  a  casual  expres- 
sion dropped,  to  use  the  correlative  term,  unadvisedly.  The  word  is  used  in  the  same 
sense  as  in  the  Statute,  9th  and  10th  Will.  III.,  c.  32.  On  this  point  it  is  impossible 
to  entertain  a  doubt. 

We  come,  therefore  to  the  substantial  question  in  dispute.  Do  the  passages 
complained  of  in  Mr.  Heath's  Sermons  contain  doctrines  directly  contrary  to  the 
Articles  of  Religion  as  settled  by  Convocation  in  1562? 

As  the  pleadings  stood  originally,  Mr.  Heath  complained  that  the  charges  against 
him  were  stated  in  so  vague  and  general  a  manner,  that  he  was  ignorant  of  the 
precise  matter  of  accusation  against  him  ;  and  the  question  whether  the  pleadings 
stated  the  charge  with  sufficient  distinctness,  having,  by  leave  of  the  Court  below, 
been  brought  before  their  Lordships,  they  were  of  opinion,  and  reported  to  Her 
Majesty,  that  the  articles  ought  to  be  reformed,  so  as  to  contain  a  statement  of  those 
portions  of  the  Thirty-nine  Articles  which  the  Appellant's  Sermons  were  said  to  [81] 
contravene,  and  a  specification  of  the  unsound  doctrine  which  he  was  alleged  to  have 
maintained.  The  articles  were  then  reformed,  but  not,  as  their  Lordships  thought, 
satisfactorily.  A  further  amendment  was  then  made,  and  the  Appellant  did  not 
oppose  the  pleadings  as  thus  finally  settled.  It  must  be  assumed,  therefore,  that  the 
nature  of  the  charge  now  appears  with  sufficient  distinctness  on  the  pleadings. 
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a    "  hen,  as  was  done  by  the  learned  Judge  below,  with  eacb  charge 
separately,  iheir  Lordships  will  now  follow  the  same  course  which  he  pursued. 
themselv  3  to  the  meaning  of  the  Article  or  Articles  of 

a  ion  which  in  each  charge  is  alleged  to  be  contravened,  and  then  as  to  the  mean- 
s'    airly  to  be  put  on  the  language  of  the  Appellant  complained  of.     If  the  doctrine 
'unded  by  the  Appellant  can  be  reconciled  with  that  enunciated  by  the  Articles 
lien  he  will  not  have  brought  himself  within  the  provisions  of  the 
Statute  of  Elizabeth.     But  if  the  propositions  put  forward  by  him  cannot,  upon  any 
reasonable  construction  of  them,  consist  with  the  Articles  of  Religion,  and,  on  the 
rary,  are  repugnant  to  them,  then  the  judgment  of  the  Court  of  Arches  must 
stand. 

There  are  four  distinct  heads  of  charge  against  the  Appellant,  each  of  which 
we  will  consider  separately. 

In  the  first  the  charge  is.  that  by  certain  passages  set  out  at  length,  and  which  are 
contained  in  the  third,  sixth,  fourteenth,  and  nineteenth  Sermons,  the  Appellant 
advisedly  maintained  or  affirmed  doctrine  [82]  directly  contrary  or  repugnant  to 
the  11th  Article  of  Religion.     That  Article  is  in  the  following  words:  — 

le  11.  *  Of  the  Justification  of  Man."    "  TVe  are  accounted  righteous  I 
God,  only  for  the  merit  of  our  Lord  and  Saviour  Jesus  Christ  by  Faith,  and  not  for 
our  own  works  or  deservings.     Wherefore,  that  we  are  justified  by  Faith  only  is  a 
-    wholesome  Doctrine,  and  very  full  of  comfort.  ;;s  more  largely  is  expressed  in  the 
Homily  of  Justification." 

The  evident  meaning  of  this  11th  Article  is.  that  man  is  accounted  righteous, 
which,  in  the  Article,  is  treated  :  -  •  g  as  being  ;  istiried  before  God, 

for  his  own  merits,  but  for  the  merits  of  our  Saviour,  by  faith  in  Him.  Le.  that 
man  is  admitted  to  the  favour  of  God,  not  for  his  own  works  or  deservi^s.  but  for 
the  merit  of  our  Saviour,  and  by  faith  in  Him.  i.e.  by  man's  faith  in  our  Saviour 
(howsoever  faith  is  to  be  defined). 

The  question  is.  whether  the  passages  cited  from  the  Sermons  under  this  head 
of  cL.    _  tain  doctrine  directlv  eontrarv  or  repugnant  to  that  thus  set  forth  in 

lit     Arti 

The  learned  Judge  below  held  that  they  do,  and  in  this  view  their  Lordships 
concur.     It  wa-  -    __    sted  that  th»        ssages        aplained  of  have  no  meani:  _ 
cannot  be  treated  as  contai:      a  doctrine  at  all,  orthodox  or  unorthodox.     Un- 

doubtedly, if  the  passages  contained  no  intelligible  proposition,  they  could  n 
described  as  containing  doctrine  contrary  to  the  Articles.  In  such  a  case  it  would  be 
impossible  to  say  that  they  contained  any  doctrine.  But  after  frequent  examination 
-  in  [83]  question,  their  Lordships  cannot  come  to  the  conclusion  that 
they  are  irrational  in  the  sense  of  being  incapable  of  having  a  meaning  affixed  to 
them. 

In  the  3rd  Sermon,  viz..  that  on  the  text.  "  How  then  can  man  be  justified  with 
-.-llant  gives  his  explanation  of  the  meaning  of  the  word  "'  justifica* 

putting  every  one  in  his  just  place,  or  doing  strict  justice  to  all  :'* 

and  the  scope  of  the  Sermon  seems  to  be  to  show,  that  whereas  this  object,  i.e.  the 

object  of  :  _.  or  putting  every  one  in  his  just  place,  is  effected,  or  is  attempted 

effected,  where  human  laws  are  concerned,  by  infli         _  alties  on  those  who 

_  lilty  of  -ions,  the  same  end  is  or  will  be  attained  by  our  Saviour  bv 

spiritual  means,   by  what   Mr.   Heath,   speaking  of  our  Saviour,  calls   His   "  hard 

.."  which  by  His  own  personal  faith  He  carries  out. 

same  vie-  ibject  pervades  many  of  the  other  Sermons.    Thus  in  the 

6th  1.  :i  of  Jesus  is  a  most  merciful  and  just  one  to  the  whole  world. 

It  is  1  _reat  plan  of  Justification,  and  Jesus  believes  His  own  Gospel.  He  has  faith 
in  it.  and  by  that  faith  He  will  succeed  in  it.  Justification  by  the  faith  of  Jesus  will 
make  the  whole  world  safe.    It  is  the  introduction  of  just  and  simple  rigtr 

-\-    :  -   rmon.  he  says: — "  When  I  talk  of  justification  by  faith.  I 

mean  justification  -  -     rust  in  the  future.     The  Saviour  still  true 

He  always  did.     He  still  has  faith,  and  His  faith  still  works 
lieves  lb   can  put  the  world  right,  and  I  believe  so  too.'' 
[84]  The  object  of  the  last  Sermoi.  fch,  is  to  enforce  verv  much  the  s 

views. 
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Now,  with  the  must  sincere  endeavour  to  find  soi  u    interpretation  to  be  put  on 
stent  with  the  11th  Article,  their  Lordships  are  unable  to  do  so. 
The  doctrine  of  the  Article  is.  that  our  justification  ai  f  our 

mr  by  faith,  i.e.  by  the  faith  of  man  in  our  Saviour  ami  >  rits  :  whereas 

leath  firsi  new  explanation  of  justification,  which  he  thi)  .s  the 

putting  of  every  one  in  his  just  place  :  and  this  result  he  considers  will  follow,  not 
from  the  faith  of  man  in  the  merits  of  his  Saviour,  but  from  the  faith  of  our  Saviour 
Himself.    He  in  many  |  ibours  the  point,  that  the  faith  leading  to  justifica- 

tion is  not  the  faith  in  Christ,  hut  the  faith  of  Chris 

Their  Lordships  cannot  understand  him  otherwise  than  as  rejecting  the  doctrine 
founded  on  the  merit  of  our  Saviour  and  our  faith  in  Him. 

In  the  19th  Sermon  he  says: — "  The  inconsistency  of  modern  theology  is.  indeed, 
most  extraordinary  :  it  first  invents  the  word  '  merit,"  an  unscriptural  and  incom- 
prehensible word,  w-hich  darkens  everythii 

He  then  goes  into  a  long  discussion  on  the  meaning  of  the  word  "  merit."  and 
ds  thus: — "  Now.  after  inventing  this  disagreeable  word  '  merit.'  the  modern 
theolo-      :  -   s  •    v.  that  nobody  has  any  merit  except  Christ,  but  t: 

approach  any  one  can  make  to  this  incomprehensible  word  merit,  is  faith.  A  man 
cannot  have  merit,  but  he  can  have  faith  :  and  if  he  have  faith.  God  will  act  tow  aids 
him  as  if  he  had  merit.  So  merit,  then,  is  at  least  something  rather  near  to  faith. 
And  now  comes  the  inconsistency  :  for  people  talk  of  the  [85]  merit  of  Christ.  We  are 
justified  for  the  merit  of  Christ.  We  are  also  justified  by  faith.  Then  why  will  not 
people  allow  it  is  the  faith  of  Christ,  if  it  is  the  merit  of  Christ .'" 

It  is  surely  impossible  to  hold  that  the  word  "  merit  "  is  an  unscriptural  and 
incomprehensible  word,  which  darkens  everything,  and  that  the  faith  leading  to 
justification  is  not  the  faith  of  man  in  Christ,  but  the  faith  of  Christ  in  His  own 
work,  without  at  the  same  time  contravening  the  doctrine  of  the  11th  Article,  that 
man  is  justified  solely  for  the  merit  of  Christ,  and  by  faith  in  Christ.  Their  Lord- 
ships do  not  feel  bound  to  say  that  they  distinctly  comprehend  the  exact  bearing 
of  the  whole  of  Mr.  Heath's  opinions  on  this  mysterious  subject.  Perhaps  his  own 
views  are  not  very  distinct  or  clear,  even  to  himself.  It  is  sufficient  for  the  pres 
purpose  to  say,  that  the  doctrine  propounded  by  him  is  not  that  contained  in  the 
1 1th  Article  ;  it  differs  from  it  fundamentally,  and  is  inconsistent  with  it. 

The  first  charge  against  Mr.  Heath,  therefore,  appears  to  us  to  be  distinctly 
made  out.  and  we  will  only  add  further  on  this  part  of  the  case  that  we  find  nothing 
in  anv  other  part  of  the  volume  which  can  be  held  so  to  qualify  the  passages  we  have 
referred  to  as  to  enable  us  to  attribute  to  them  a  meaning  different  from  that  which 
is  certainly  prima  facie  their  import.  We  are  aware  that,  in  his  fourth  Sermon, 
p.  29.  Mr.  Heath  has  these  words: — "  We.  on  our  part,  must  have  the  same  sort  of 
faith  to  accept  the  good  offices  of  Christ  :  w-e  must  believe  that  He  has  an  office  and  a 
work  :  we  must  trust  in  His  word,  and  believe  that  there  shall  yet  be  a  justification, 
a  restitution  of  all  things,  a  putting  things  right  without  [86]  laws,  but  by  spiritual 
methods  :  a  righteousness  introduced  by  faith,  not  forced  into  the  world  bv  law." 

But  whatever  may  be  intended  to  be  the  qualifying  force  of  this  passage,  we 
cannot  hold  that  either  in  it  or  in  any  other  part  of  the  volume  is  the  effect  of  those 
other  statements  done  away  in  which,  as  we  have  already  pointed  out.  Mr  Heath  has 
taught  that  the  doctrine  of  justification  by  faith  is  something  entirely  different  from 
what  the  Articles  declare  it  to  be. 

The  next  charge  which  the  Appellant  was  called  on  to  answer  was.  that  bv  certain 
passages  in  the  8th.  9th.  loth.  18th,  and  10th  Sermons  he  had  advisedlv  maintained 
and  affirmed  doctrine  directly  contrary  and  repugnant  to  that  part  of  the  2nd  Article 
which  is  in  the  following  words: — "  Whereof  is  one  Christ,  very  God  and  very  Man. 
who  truly  suffered,  was  crucified,  dead  and  buried,  to  reconcile  his  Father  to  us, 
and  to  be  a  sacrifice,  not  only  for  original  guilt,  but  also  for  all  actual  sins  of  men  :  " 
and  also  directly  contrary  and  repugnant  to  the  31st  Article,  entitled  "  Of  the  one 
Oblation  of  Christ  finished  upon  the  Cro>- 

These  two  Articles  are  as  follows: — "  Article  2.  'Of  the  Word  or  Son  of  God, 

which  was  made  very  Man.'    The  Son.  which  is  the  Word  of  the  Father,  begotten  from 

everlasting  of  the  Father,  the  very  and  eternal  God,  and  of  one  substance  with  the 

Father,  took  man's  nature  in  the  womb  of  the  blessed  Virgin,  of  her  substance:  so 
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that  two  whole  and  perfect  Natures,  that  is  to  say,  the  Godhead  and  Manhood,  were 
joined  together  in  one  Person,  never  to  be  divided,  whereof  is  one  Christ,  very  God. 
and  very  Man  :  who  truly  suffered,  was  crucified,  dead,  and  buried,  to  [87]  reconcile 
his  Father  to  us.  and  to  be  a  sacrifice,  not  only  for  original  guilt,  but  also  for  all 
actual  si:  ."     "  Article  31.    '  Of  the  one  Oblation  of  Christ  finished  upon  the 

The  Offering  of  Christ  once  made,  is  that  perfect  redemption,  propitiation, 
and  satisfaction,  for  all  the  sin>  of  the  whole  world,  both  original  and  actual:  and 
there  is  none  other  satisfaction  for  sin.  but  that  alone.     Wherefore  the  sacrifii    - 
Masses,  in  the  which  it  was  commonly  said  that  the  Priest  did  offer  Christ  for  the 
quick  and  the  dead,  to  have  remission  of  pain  or  guilt,  were  blasphemous  fables, 
dangerous  de. 

Now  proceeding,  as  we  are  bound  to  do.  to  put  a  construction  on  the  langt:    _ 
of  these  Articles,  there  surely  is  no  difficulty  in  saying  that  they  lay  down  as  clear 
doctrine  that  our  Saviour  suffered  and  died  in  order  to  reconcile  the  Father  to  u>. 
whatever  may  be  the  exact  import  of  that  phrase,  and  to  be  a  sacrifice  for  sin. 
further,  that  this  sacrifice  thus  made  was  a  perfect  propitiation  and  satisfaction  for 
the  sins  of  all  mankind. 

Theil  Lordships  know:  not  how  to  reconcile  with  these  Articles  the  following 
"  I  am  afraid  it  is  a  very  common  idea  that  God  was  propitiated  1800 
years  ago  by  blood.  I  know  not  how  to  find  words  strong  enough  to  express  my 
abhorrence  of  this  detestable  doctrine.  God  is  propitiated  by  Christ,  but  Christ's 
blood  has  .  _  _  .ecu  poured  out.  net  to  propitiate  His  kind  and  benevolent  Father, 
but  to  bring  men  to  His  Father  again."" — 91      S         on,  p.  91. 

It  -  is  that  this  \  .  --    _     directly  negatives  the  doctrine  of  the  Articles. 

We  cannot  understand  Mr.  Heath  otherwise  than  as  --ing  his  conviction  that 

Christ  was  not  crucified,  dead,  and  buried  i<>  [88]  reconcile  His  Father  to  us.  and  to 
be  a  sacrifice  for  ti.  ■     I  the  world,  and  that  the  offering  of  our  Saviour  so  made 

was  not  a  perfect  propitiation  or  satisfaction  for  the  sins  of  the  world. 

i  if  this  be  a  correct  interpretation  of  the  words  which  Mr.  Heath  uses,  it  is 
unnecessary  minutely  to  inquire  what  are  his  precise  views  on  these  abstruse  points. 
If  he  maintains  what  amounts  to  this,  namely,  that  the  doctrine  laid  down  by  the 
Articles  is  unsound,  that  is,  within  the  meaning  of  the  Statute,  maintaining  doctrine 
directly  contrary  and  repugnant  to  the  Articles.  It  is  unnecessary  to  inquire  what 
are  his  own  views,  or  whether  he  has  any  clear  views  of  his  own  :  he  violates 
Statute  equally  by  maintaining  a  negative — thar  the  doctrine  of  the  Article- 
— as  by  affirmatively  stating  some  heterodox  position. 

We  are  bound  to  add.  in  reference  to  this  as  well  a-  to  the  former  charge,  that 
the  effect  of  the  passage  we  have  quoted  is  not  destroyed  or  modified  by  any  ol 
we  can  find  in  other  parts  of  the  volume.     There  is.  indeed,  a  passage  in  this  - 

37),  in  which  Mr.  Heath  says  of  Christ.  "  It  was  by  His  blood  that 
He  was  a  propitiation.      It  is  not  for  us  to  determine  how  this  passage  is  to  be  recon- 
ciled with  that  which  we  have  previously  quoted.     We  are  of  opinion  that  the  former 
is  a  direct  contradiction  of  the  Article  :  and  nothing  we  can  discover  in  other  pass 
enabli  say  that  it  is  not  a  fair  representation  of  Mr.  Heath's  view-,  on  this 

subj' 

This  second  charge,  there:  -        -       their  Lordships,  as  it  did  to  the  learned 

Dean  of  tin- Ai       -  e  clearly  made  out. 

[89]  The  third  charge  is  founded  on  several  p.  --   _   -    ^ted  from  the  16th  Serin' 
in  which   Mr.   H  ■  alleged  to  have  maintained  doctrines  directly  contrary  and 

he  8th  Article,  affirming  the  Apostle-'  Creed  which  declares  our  belief 
in  ih  Hid  the  Nicene  Creed  which  declares  our  belief  ii 

bapli-  -  on   of  sins,  and  also  contrary  and   repugnant  to  the  :27th 

and  lGth  Articles.     These  Articles  are  as  follows:  — 

1  Articl    -      01  the  Three  Creeds.'    The  three  Creeds,  Nicene  Creed,  Athanasi 
Creed,  and  that  which  is  commonly  called  the  Apostles"  Creed,  ought  thoroughly  I 
received  and  believed  :  for  they  may  be  proved  by  most  certain  warrants  of  Holj 
Scripture." 

A  I         01  Siti  after  Baptism.'     Not  every  deadly  sin  w  ill itiurlv  commit' 

B      ■  ism  i-  sin  against  the  Holy  Ghost,  and  unpardonable.  Wherefore  the  grant 
of  repentai  leniedtoe     h  as  fall  into  sin  after  Baptism.    After  wehavi 
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received  th<   II  .  we  may  depart  from  _  I    II  into  sin,  and  by 

the  grace  of  God  we  may  rise  again,  and  amend  our  lives.    And,  then  y  arc 

to  be  condemned  which  say.  they  can  no  more  sin  as  long  as  they  live  ben 
the  place  of  forgivi  b  as  truly  repent." 

"  Article  27.  '  Of  Baptism.      Bapt  sm  is  nol  only  a.  m.h  of  profession,  and  mark 
of  difference,  whereby  Christian  men  are  discerned  from  others  that  be  not  christi 
but  it  is  alsn  a  sign  i  ration  or  new  birth,  wh  a  instrument,  they 

that  receive  Baptism  rightly  are  grafted  into  the  Church  :  the  promises  of  forgivi 
sin,  and  of  our  adoption  to  be  tl  God  by  the  Holy  Ghost,  are  visibly  [90] 

gjned  and  sealed  :  faith  is  confirmed,  and  grace  increased  by  virtue  of  prayer  unto 
d.     The  Baptism  of  young  children  is  in  anywise  to  be  retained  in  the  Church 

cable  with  the  institution  of  Christ." 
The  just  interpretation  of  these  Articles,  taking  the  Creeds  as  incorporated  with 
and  forming  pari  of  them,  is.  so  far  a-  concerns  our  present  inquiry,  that  in  the 
Gospel  dispensation  are  contained  promises,  on  what  conditions  it  is  not  necessary 
here  to  define,  that  (lod  will  forgive  us  our  sins  :  that  by  baptism  those  pro] 
forg  '    ire  visibly  signed  and  sealed  :  and  that  those  who  alter  baptism  fall  into 

sin  may  yet  repent  and  obtain  forgiveness. 

The  whole  of  the  16th  Sermon  is  devoted  to  the  subject  of  the  forgiveness  of  sin>. 
It  is  entitled  "  Forgiveness  and  Remission."  The  text  is  from  Colossians  i.  14  : 
"  In  whom  we  have  redemption  through  his  blood,  even  the  forgiv  -ins." 

The  whole  scope  of  the  Sermon  seems  to  be,  that  there  is  not.  and  cannot  be,  in 
the  Christian  dispensation  any  such  thing  as  a  forgiveness  of  sins,  using  the  word  in 
its  ordinary  acceptation  :  that  the  word  ought  to  be  remission  of  sins,  which  Mr. 
Heath  endeavours  to  explain  as  being  something  altogether  different  from  for- 
giveness. 

Thus  he  says  (p. 162): — "For  myself  I  feel  beaten  to  the  very  ground  at  the 
unity  of  the  task  of  persuading  all  England  to  reject  totally  the  idea  of  for- 
giveness of  sins  as  having  anything  at  all  to  do  with  the  Gospel.  Yet  the  case  is  as 
clear  as  can  be.  The  Greeks  had  one  word,  we  have  two  ;  so.  half  the  times  their 
word  came  in  we  put  in  our  first  word,  and  for  the  other  half  we  varied  it  by  intro- 
ducing our  second.  [91]  That  the  two  ideas  corresponding  to  our  two  words  are. 
iii  fact,  just  the  contraries  to  each  other,  is  evident  enough,  but  nobody  seems  to  care 
for  such  a  small  difficulty  as  this." 

Again  (p.  166): — "  Did  Christ  come  for  the  remission  of  sins,  or  tor  the  forgive- 
ness of  sins/  If  He  came  for  the  remission  of  sins.  He  came  to  do  a  certain  work, 
and  a  very  difficult  and  glorious  work." 

And  soon  afterwards  he  proceeds: — "  But  if  Christ  came  tor  the  forgiveness 
sins,  and  if  repentance  and  faith  are  necessary  conditions  in  order  to  secure  tins 
forgiveness,  then  only  one  in  a  thousand,  or  less  even,  of  the  human  race,  will  be 
forgiven." 

Again,  at  page  168  : — "  God's  scheme  is  a  scheme  for  remission,  but  no  scheme  at 
all  is  required  for  forgiveness,  which  may  and  must  lie  assumed  as  a  matter  of 
course,  unconditionally." 

There  is  much  more  in  the  Sermon  to  the  same  purport  :  the  object  being,  ap- 
parently, to  show  that  forgiveness  of  sins  does  not.  and.  fi  reason  which  their 
I.  irdships  are  unable  to  understand,  cannot  form  part  of  the  Gospel  dispensation  : 
that  in  lieu  of  forgiveness,  we  ought  to  substitute  in  our  minds  and  belief  the  word 
remission.  Their  Lordships  must  here  remark,  as  on  the  preceding  charge,  that  it 
is  not  necessary,  in  order  to  bring  himself  within  the  Statute,  that  Mr.  Heath  should 
have  propounded  any  intelligible  heterodox  doctrine.  It  is  sufficient  that  he  should 
have  propounded  doctrine  directly  contrary  or  repugnant  to  the  doctrine  laid  down 
in  the  Articles,  and  this  he  appears  to  their  Lordships  clearly  to  have  done.  It  is 
impossible,  with  every  inclination  to  put  as  favourable  a  construction  as  possible  on 
his  language,  not  to  perceive  that  he  rejects  totally  the  idea  [92]  of  forgiven*  • 
sins  according  to  the  ordinary  meaning  of  the  word  forgiveness,  as  having  anything 
to  do  with  the  Gospel.  Whereas  it  certainly  is  in  the  ordinary  meaning  of  that 
word  that  we  are  taught  to  say.  in  the  Apostles"  Creed,  that  we  believe  in  the  for- 
giveness of  sins.  And  it  is  in  the  same  sense  that  the  16th  Article  states,  that  "  they 
are  to  be  condemned  who  deny  the  place  of  forgiveness  to  such  as  truly  repent 
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and  that  the  27th  Article  state*  "  the  promises  of  forgiveness  of  sin  to  be  visibly 
signed  and  sealed  by  Baptism."     It  is  true  that  the  expression  in  the  Nicene  Creed 
forgiveness,"  but  "  remission.''     It  is  evident,  however,  that  the  word  remis- 
sion is  there  used  as  equivalent  to  forgiveness.     The  one  Baptism  for  the  remiss 

..ken  of  in  the  Nicene  Creed,  is  that  same  Baptism  by  which  the  27th 

Article  --tales  that  the  promises  of  forgiveness  of  sin  are  visibly  signed  and  sealed. 

On  these  grounds  we  concur  with  the  Court  below  in  the  conclusion  that  the  third 

like  the  two  former,  is  fully  established. 

I  oly  remaining  charge  is  one  of  a  nature  somewhat  different  from  those 

which  have'alreadv  been  considered.      Mr.  Heath  begins  his  12th  Sermon  as  foil      - 

■■  The  more  I  study  the  Bible  for  myself,  the  more  astounding  I  find  it  ;  how  many 

of  the  most  fundamental  ideas  and  phrases  of  modern  theology  have  been  foisted  in 
without  sanction  from  that  all-sufficing  record  of  our  religion.  One  after  another, 
ss  than  about  twenty  ideas  or  phrases,  such  as  guilt  of  sin.  paying  a  penalty, 
iroing  to  heaven,  going  to  hell,  immortality  of  the  soul,  satisfaction,  imputed 
righteo  ■  ss,  appropriating  the  work  of  Christ,  necessary  to  salvation,  and  many 
others,  have  vanished  [93]  from  my  system,  because,  as  a  minister  of  Christ,  study- 
ing these  matters  professionally.  I  see  them  to  be  phrases  and  ideas  not  only  absent 
Scripture,  but  darkening  and  confusing  the  clearest  of  the  otherwise  most 
intelligible  and  comforting  statements  of  Holy  'VS  rit." 

The  charge  against  Mr.  Heath,  under  this  head,  as  we  understand  it,  is,  that 
some  of  t  s  and  ideas  which  he  thus  repudiates,  so  form  part  of  the  pro- 

positions enunciated  in  the  Articles  that  the  rejection  of  the  phrase  and  idea  neces- 
sarilv  implies  a  rejection  of  the  Article  in  which  they  are  found.  He  cannot,  for 
instance,  reject,  as  something  which  darkens  and  confuses  the  clearest  statements  of 
Holv  Writ,  the  idea  and  phrase  of  "  guilt  of  sin."  without  at  the  same  time  rejecting 
the  doctrine  contained  in  the  2nd  Article,  that  "  Christ  suffered  to  be  a  sacrifice  not 
onlv  for  original  guilt,  but  also  for  all  actual  sins  of  men." 

-     the  31st  Article  expressly  declares,  that  "  the  Offering  of  Christ  once  made 
•  a  perfect  satisfaction  for  all  the  sins  of  the  whole  world  "  :  and  it  is  impossible 
for  any  one  holding  that  doctrine  to  reject,  as  tending  to  darken  Holy  Writ,  the 
idea  and  phrase  of  "  satisfaction." 

The  6th  of  the  Thirty-nine  Articles  declares  that  Holy  Scripture  containeth  all 
thin^-  iry  to  salvation.     How  can  any  one  be  said  to  concur  in  that  Article 

who  rejects  the  idea  involved  in  the  phrase  "  necessary  to  salvation."  as  being  calcu- 
lated to  darken  and  obscure  Holy  Writ  ?  He  cannot,  as  has  been  already  stated  under 
the  first  head  of  charge,  reject  the  word  "  merit  "  as  unscriptural  and  incomprehen- 
[94]-sible,  without  at  the  same  time  rejecting  the  11th  Article,  which  declares  that 
we  are  accounted  righteous  before  God  only  for  the  merit  of  our  Lord  and  Saviour 
•  Christ  by  faith.  On  all  these  points  their  Lordships  think  it  impossible  not  to 
come  to  the  conclusion  that  Mr.  Heath  has  propounded  doctrine  incapable  of  being 
reconciled  with  the  different  Articles  to  which  reference  has  been  made. 

There  are  other  expressions  imputed  to  Mr.  Heath  as  controverting  the  Art 
which  their  Lordships  think  more  doubtful :  he  rejects  the  phrase  and  idea  "  immor- 
tality of  the  soul."  as  not  warranted  by  Holy  Writ.  Now,  it  does  not  appear  certain 
that  he  may  not  mean,  by  rejecting  this  phrase  and  idea,  merely  to  express  his 
opinion  that  there  is  no  warrant  in  Holy  Writ  for  the  doctrine  of  immortality  as  a 
quality  necessarily  inherent  in  the  soul. 

-  i  there  are  passages  in   Mr.   Heath's  Sermons,  tending  to  show  that  when  he 
ases  "  going  to  heaven  "  and  "  going  to  hell."  he  may  not  have  meant 
erlasting  life  as  it  appears  in  the  Creeds,  but  merely  the 
language  in  which  that  doctrine  is  expressed  when  coupled  with  the  word 
and  it  is  rig  rd  ourselves  against  the  possibility  of  having  in  any  point 

luted  to  Mr.  Heath  a  meaning  contravening  the  Articles  which  may  never' 
-t  with  them.     All  the  t  reeds  distinctly  enunciate  a  belief  in  everlasting  life, 
and  if  th  ..  ted  by  Mr.  Heath,  it  is  needless  to  say  he  would  be 

repudiating  the  most  fundamental  doctrines  of  our  Church  :  but  it  would  be  ui 

on  his  rejection  of  these  express       s,      immortality  of 
J5]  Boul,"  "  going  r  "  L'"iiiL_'  to  hell."  as  it  •  that  in  using 

them  he  might  have  bad  a  i  with  the  Articles. 
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Reviewing,  1  ,  the  wholi  Lordships  decide  that   Mi    II     I 

maintained  and  affirmed  doctrine  directly  contrary  and  repugnant  to  th(    \ 

He  has  done  so :  — 

First.  I!y  maintaining  that  justification  by  faith  is  the  putting  every  one  in 
his  righl  place  by  < >n i-  Saviour's  trust  in  tin-  future,  and  that  the  faith  by  which  man 
is  justified  is  not  his  faith  in  Christ,  but  the  faith  of  Chi  elf; 

-    nndly.     By  maintainin  I  tirist'a  blood  was  not  poured  out  to  propil 

His  kipd  and  benevolent   Fat 

Thirdly.  By  maintaining  that  forgiveness  of  sins  b  is  i  othing  at  all  to  do  with 
the  Gospel : 

And  fourthly.  By  maintaining  that  the  ideas  and  phrases  "  guilt  of  sin."  "  satis- 
faction." "  merit."  "  uecessi  ry  to  salvation,"  "  have  been  foisted  into  modern  theology 
without  sanction  from  Scripture,  and  do  darken  and  confuse  the  clearest  of  the 
otherwise  most  intelligible  and  comforting  statements  of  Holy  Writ." 

Their  Lordships  have  had  their  attention  directed  to  a  letter  addressed  by 
Mr.  Heath  to  the  Lord  Bishop  of  Winchester,  on  the  2nd  of  January,  1860,  in  which 
he  states  that,  if  he  has  laid  down  any  doctrine  or  position  at  variance  with  the 
Articles  or  formularies  lie  has  done  so  unwittingly  and  in  error,  and  in  which  he 
requests  his  Diocesan  to  point  out  in  what  respects  he  has  done  so.  that  he  may 
Correct  whatever  error  he  has  fallen  into.  Another  and  more  formal  docu-[96]-ment 
Iso  been  brought  before  their  Lordships,  in  which  Mr.  Heath  has  stated  that,  if 
it  appears  to  his  Ordinary  and  to  the  official  Principal  of  his  Grace  the  Archbishop 
of  Canterbury,  that  his  language  does  contain  or  teach  a  doctrine  directly  contrary 
or  repugnant  to  any  of  the  Thirty-nine  Articles  of  Religion,  he  expresses  his  regret 
and  revokes  his  error.  Their  Lordships  desire  to  know  whether  Mr.  Heath  is  now 
ready  to  act  in  accordance  with  these  statements.  They  are  unwilling  to  proceed 
p  in  their  duty,  but  unless  he  expressly  and  unreservedly  revokes  the 
errors  of  which  he  lias  been  thus  convicted,  their  Lordships  have  no  course  left  hut  to 
advise  Her  Majesty  to  confirm  the  sentence  of  deprivation  under  the  Act. 

At  all  events.  Mr.  Heath  must  pay  the  costs  of  this  appeal. 

Mr.  Heath,  in  person,  having  stated  to  their  Lordships  that  he  had  nothing   I 
revoke,  their  Lordships  agreed  humbly  to  report  to  Her  Majesty  in  the  terms  of  the 
foregoing  judgment. 

[Mews'  Dig.  tit.  ECCLESIASTICAL  LAW:  XVII.  Article-  of  Religion; 
XXVIII.  Practice  and  Procedure:  a.  Generally.  ^.C.  8  Jur.  (X.S.u  597; 
6  L.T.  562:  10  W.R.  673.  See  Skeppard  v.  Bennett,  1*70.  L.R.  3  Ad.  and  E. 
192  :  Voysey  v.  Noble,  1871,  L.R.  3  P.C.  396  :  7  Moo.  P.C.  (N.S.)  167  :  Combe  v. 
Edwards,  ls77.  2  P.D.  360.] 


[97]  OX  APPEAL  FROM  THE  SUPREME  COURT  AT  QUEENSLAND. 

THE  BANK  OF  AUSTRALASIA,— Appellants;  JOHN   HARRIS  and  GEORGE 
HARRIS.— Respondents*  [June  20.  21,  1861]. 

The  New  South  Wales  Insolvent  Act.  5th  Vict..  No.  17.  sec  8.  provides,  that  "  all 
alienations,  transfers,  gifts,  surrenders,  deliveries,  mortgages,  or  pledgi 
any  estate,  goods,  or  effects,  real  or  personal,  warrants  of  attorney,  cognovits 
actionem,  and  judgments  entered  up  thereon,  made  by  any  person  being  In- 
solvent, or  in  contemplation  of  surrendering  his  estate  as  Insolvent,  or  know- 
ing that  legal  proceedings  for  obtaining  an  order  for  the  sequestration  of 
his  estate  as  Insolvent,  have  been  commenced,  or  within  sixty  days  preceding 
the  making  of  any  order  for  sequestration  of  his  estate  as  Insolvent,   and 

*   Present:   The  Right  Hon.  Lord  Kingsdown,  the  Right  Hon.  The  Lord  Ji 
Knight    Bruce,  the  Right  Hon.   Sir  Edward   Ryan,   and   the   Right   Hon.  The  Lord 
Justice  Turner. 
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havin»  the  effect  of  preferring  any  then  existing  creditor  to  another,  shall 

re  thereby  declared  to  lie  absolutely  void."' 
Id,  that  in  ord  -  within  this  section,  there  must  be  not  merely 

.  but  a  fraudulent  preference     15  Moo.  P.C.  114]. 
By  the  Order  in  Council,  dated  the  30th  of  June.  1860,  provision  is  made  for 
appeals  from  the  Supreme  Court  at  Queensland,  formerly  called  Moreton  Bay, 
direct  to  Her  Majesty  in  Council. 
The  Crown  by  Letters  Patent,  dated  the  13th  of  May.  1858,  separated  the  District 
Moreton  Bay  from  New  South  Wales,  and  erected  that  District,  under  the 
name  of  1  separate  Colony.     The  separation  was  proclaimed 

S        -      th  Wales  on  t]        -  559,  and.  on  the  11th  of  that 

month  in  Moi  y.     An  appeal  from  the  Supreme  Court  at  Moreton  Bay 

lay  to  the  Supreme  Court  at  New  South  Wales.     On  the  6th  of  December, 
rice  of  an  appeal  was  driven  from  a  judgment  of  the  Court  at  Moi 
id  on  the  22nd  of  that  month  a  special  case  was  agreed  on.      The 
•     urt  at   New  South  Wal  I  to  entertain  the  appeal  on  the 

nt  of  jurisdiction.     By  the  Order  in  Council  of  the  30th  of  June, 
0,  provision  was  made  for  appeals  from  the  Supreme  Court  at  Moreton 
Bav  to  the  Queen  in  Council.     In  these  circumstances,  upon  a  Special  peti- 
tion, leave  was  granted  to  appeal  to  the  Queen  in  Council  from  the  decision 
of  the  Supreme  Court  at  Moreton  Bay  [15  Moo.  P.C.  106,  107]. 

The  appeal  in  this  case  was  from  a  judgment  of  the  Supreme  Court  of  Moreton 
Bay.  in  the  Colour  '.island,  sitting  in  banco,  dated  the  28th  of  November, 

[98]  1  859,  refusing  a  motion,  made  pursuant  to  leave  reserved  at  the  trial,  to  enter  a 
verdict  for  the  Ap] 

The  action  was  brought  by  the  Appellants  against  the  Respondents  to  recover  a 

sum  of  £  -  Bill  of  Exchai  _  ted  the  1st  of  July,  1859.  payable 

months  after  date  to  the  order  ••:   M     -   -    G.  A.  Lloyd  and  Co..  accepted  by  the 

Lloyd  and  Co.  to  the  Appellai  ts.     The  declaration 
:ined  a  count  for  interest  on  the  Bill,  and  on  an  account  stated. 

Respondents  pleaded  that,  before  the  Bill  was  indorsed  by  Lloyd  and  Co.. 

Lloyd  and  Co.,  were  Insolvent.     That,  being  so  Insolvent,  and  being  indebted 

he  Appellants    in    a    sum    larger    than    the   sum    of     £1336    8s.    3d.,   they 

endorsed    the    Bill    of    Exchange    to    the    Appellants,    in    order    that    it   might 

iiscounted     by    them,     for    the     sole     purpose    of     enabling    the     Appellants 

•ply  the  proceeds  of  it  in  reduction  of  their  debt.       That  the  Appellants,  after 

notice,  discounted  the  Bill,  and   applied   its  proceeds  in   reduction  of  their   debt. 

That  before  and  at  the  time  the  Bill  was  indorsed  by  Lloyd  and  Co.  to  the  Appellants. 

they,  the  Respondents,  were  creditors  of  Lloyd  and  Co.  to  an  amount  larger  than  the 

sum  of  £1.336  8s.  3d.,  and  that  other  persons  were  then  also  creditors  of  Lloyd 

and  Co.     That  the  Supreme  Court  of  New  South  Wales,  in  its  insolvency  jurisdiction. 

•  '  'rder  the  1  state  [99]  of  Lloyd  and  Co.  for  the  benefit  of  their 

That  the  indorsement  of  the  Bill  by  the  Appellants,  and  the  transfer  and 

delivery  of  thi  for  the  purp  -Sect  of  preferring 

Appellants  as  cred.  !oyd  and  Co.  to  the  Respondents,  and  others,  then 

ein£r  the  creditors  of  Lloyd  and  Co.,  for  which  reason  Lloyd  and  Co.  had  no 

le  Bill  to  the  Appellants.     That  the  Appellants  derived  no  title 

_rh   Lloyd  and  Co.,  and  had  no  title  or  interest   in  the  Bill.       That  the  Bill 

became  and  was  void,  and  created  no  right  in  the  Appellants  to  sue.  and  that  the 

Hants  had  no  right  idents  on  the  Bill.     The  Respondents  also 

pleaded  that  they  never  were  indi 

joined  01  as.  and  the  action  was  tried  in  the  Supreme  Court 

of   M  M  Lutwyche.  the  presiding    Judge.        From    the 

:at  the  Bill,  though  dated  the  1st  of  July.  1>59.  was  drawn  on 

ne  in  that  year,  and  was  payable  three  months  after  date  to 

rder  of  Lloyd  and  -  That  the  Bill  was  placed  by  them  in  the 

hands  of  the  Appellants,  their  Bankers,  and  was  the  following  day  transmits 

iice,  and  accepted  by  them  on  the  3rd  or  H 
July.  That  the  Appellants  received  it  back  on  the  9th  or  10th  of  the  same 

month,  and  i-  while  in  their  hands,  indorsed  generally  to  Lloyd 

430 


BANK  <iF  AUSTRALASIA   V.   HARRIS  |  L86l]  XV  MOORE,  100 

and  Co.,  and  discounted  by  the  Appellants,  and  the  produce  placed  to  the  credit  of 
Lloyd  and  Co.  in  account  with  the  Appellants.  Thai  Lloyd  and  Co.  suspended  their 
payments  on  the  ~>i\\  of  July,  and  that  they  were  at  that  timi  !  to  the  Appel- 

in  tin'  [100]  sum  of   £5000,  or  upwards.     That   on  the    L2th  oi   September, 
1859,  the  esti  te  of  Lloyd  and  '  -  judicially  sequestered,  for  the  benefit  of  their 

creditors,  by  the  Supreme   Court    of    Ney    South   Wales.       James    II 

;ol    Australasia,  in  Sydney,  in  his  eviden  I,  in  subst; 

that  Smith,  the  managing  rink  of  Lloyd  and  Co.,  0    Sydney,  called  0 
June.  1859,  and  asked  him  to  place  three  Hills  drawn  by  Lloyd  and  Co.  upon  John 
and  George  Harris,  of  Brisbane,  the  Respondents,  but  at  that  time  unacceptx 
them,  to  the  credit  of  Lloyd  and  Co.    That  he,  Henderson,  refused  to  do  this  1m- 
the  Bills  wore  dated  the   1st   of  July.      That   Smith   said  he  was  desirous  that  they 
should  go  that  afternoon  to  Brisbane  to  be  accepted,  in  c  was 

about  to  sail ;  and  asked  Henderson,  if  he  would  pi  i;dls  to  the  credit  of 

Lloyd  and  Co.  on  the  1st  of  July.     That  he,  Henderson,  said,  he  could  not  do  » 

tills  would  be  then  on  their  way  to  Brisbane.  That  Smith  then  asked  if  Lloyd 
and  Co.  might  draw  against  them,  to  which,  after  a  little  consideration,  Hend. 
replied  that  they  might.  That  Smith  then  remarked  that  the  Bills  were  not  in- 
dorsed, and  asked  whether  he  should  procure  them  to  be  indorsed,  upon  which 
Henderson  replied  that  it  did  not  matter  much,  but  for  safety  they  might  go  up  as 
they  were  to  Brisbane  and  be  indorsed  on  their  return.  Henderson  ale 
that  the  Bills  were  then  placed  in  his  hands  by  Smith  :  thai  the  custody  of  them  was 
never  parted  with  by  him  from  that  time,  but  that  they  were  forwarded 
by  him  for  acceptance  to  Brisbane  on  the  2;»th  of  June.  1859,  and  that 
were  returned,  accepted  by  the  Respondents.  That  the  indorsement  was 
made  in  fact  on  the  9th  of  July  [101]  following,  by  Beilby.  one  of  the  partners  in 
the  firm  of  Lloyd  and  Co..  to  whom  it  was  presented  by  Henderson,  or  by  some  person 
acting  for  him.  for  indorsement  on  that  day.  and  who  then  indorsed  it  to  the  Appel- 
lants. That  he  was  not  aware  that  Lloyd  and  Co.  had  suspended  payment  before 
the  date  of  the  Order  for  sequestrating  their  estate.  It  was  also  proved  by 
Henderson,  that  advances  were  made  to  Lloyd  and  Co.  after  the  date  of  the  deposit 
of  the  Bills  on  the  28th  of  June  to  a  larger  extent  than  the  amount  of  the  Bills  then 
deposited.  The  witness.  Henderson,  admitted  that  he  had  agreed  to  allow  Lloyd 
and  Co.  to  overdraw  their  account  for  a  week  from  the  '24th  of  June,  but  only  on 
the  express  stipulation   that  Smith  should  bring  Bills   in  the  meantime,  or  at   all 

'-   at  the  expiration  of  the  week.       He  proved  that  the  Bills  were  more  than 
once  alluded  to  as  ritv  for  overdrafts  by  Llovd  and  Co.  subsequent  to  the 

date  of  their  deposit.  One  of  the  Respondents  proved,  that  the  Bills  were  accepted 
by  his  firm  on  the  3rd  of  July,  at  Brisbane,  that  some  days  subsequent  to  such  accept- 
ance (the  exact  time  did  not  clearly  appear  from  the  evidence,  but  was  stated  to 
have  been  the  5th  of  July)  Lloyd  and  Co.  suspended  payment.  It  was  also  stated 
that  Lloyd  and  Co.  were  unable  to  pay  twenty  shillings  in  the  pound,  but  the  time 
when  they  so  became  Insolvent  did  not  appear. 

The  case  on  the  part  of  the  Respondents,  so  far  as  their  case  depended  upon  oral 
evidence,  rested  mainly  on  the  evidence  of  Smith,  from  whose  testimony  it  was  sought 
to  be  inferred,  that  the  deposit  of  the  Bills  on  the  28th  of  June  was  only  for  the 
purpose  of  being  forwarded  to  Brisbane  for  acceptance,  or  to  cover  past  adva- 
The  Respondents  relied  upon  the  eighth  section  of  the  Insolvency  Act,  [102]  pi 
the  Council  of  New  South  Wales.  5th  Viet.  No.  1"  (a). 

i"  1  The  following  are  the  principal  clauses  of  the  New  South  Wales  Insolvent 
Act,  oth  Vict.,  No.  17.  referred  to  in  the  arguments  and  judgment. 

"  Sec.  V.  And  be  it  enacted,  that  if  any  person  having  any  property,  personal  or 
real,  within  the  said  Colony,  shall  depart  therefrom,  or,  being  out  of  the  said  Colony, 
shall  remain  absent  therefrom,  or  shall  depart  from  his  dwelling-house,  or  otherwise 
,;  himself  with  intent  to  defeat  or  delay  his  creditors  in  obtaining  payment 
of  their  debts:  or  having  against  him  the  sentence  of  any  competent  Court.  I 
thereunto  required,  shall  not  satisfy  the  same,  or  shall  not  point  out  to  the  officer 

rged  with  the  execution  thereof  sufficient  disposable  property  to  satisfy  the 
same:  and  if  it  shall  appear  from  the  return  made  by  such  officer,  or  his  affidavit, 
that  he  has  not  found  sufficient  disposable  property  of  such  such 
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A-  ■  nclusi  -      Mr.  Justice  Lutwyche  summed  uj  ;ry.  and 

-  the  [103]  words  "  beit-.  I    -  the  eighth  section  of  the 

.en  to  mean  "  being  [104]  unable  to  pay  twenty  shillings 

in  the  pound,"'  and  that,  in  his  opinion,  the  indorsement  was  not  in  point  of  law 

com}  til  the  9th  of  July:  and  he  left  four  questions  to  the  jury: — F 

were  i  Co.  in.-.  he  time  when  the  Bill  was  indorsed  to  the  Bank  on 

Secoi  d,  were  they  ins  the  27  ine,  and  from  that 

'ulv  1     T  •  the  Bill  given  to  the  Bank  on  the  28th  of  June. 

payment  of  an  overdraft  to  the  exteit-         £  '      ".  between  that  day  and 

Fourth,  v  ent  made  on  the  1st  of  July,  that  the  Bill 

should  be  held  to  secure  rep  verdraft  to  the  same  amount  between  the 

The  jury    i.swered  the  first  two  questions  in  the  affirmative,  and 

-      wo  in  the  negative.       Whereupon,  the  Judge  directed  the  verdict  to  be 

entered  for  the  Be-  -  rved  leave  to  the  Appel-[105]lants  to  move  to 

verdict  as   le,  and  to  have  judgment  entered  for  them,  if  the  Court  sitting  in 

o  should  be  of  that,  upon  the  facts  as  proved,  the  pleas  presented  no 

sufficient  defence  to  the  action. 

The  Appellants  accordingly  moved  the  Supreme  Court  to  enter  judgment  for 

sentence :  or  shall  make  or  cause  to  be  made,  either  within  the  said  Colony  or  else- 
where, any  fraudulent  alienation,  transfer,  gift,  surrender,  delivery,  mortgage,  or 
pled_  f  his  estate,  g        -  BEects,  real  or        ~.nal.  or  give,  or  execute  any 

fraudulent  warrat.  or  cognovit  actionem,  whereby  the  same  or  any 

part  thereof  may  be  affected,  shall  be  deemed  thereby  to  have  committed  an  act  of 
insolvei. 

VI.  And  be  it  enacted,  that  everv  alienation,  trans-  surrender, 

deliverv.  mortgage,  or  pledge,  of  any  estate,  goods,  or  effects,  real  or  personal,  or 
warrant  of  attorney,  or  cognovit  actionem,  made  by  any  person,  who  at  the  time  is 
actuallv  Insolvent,  or  who.  by  any  such  alienation,  t:  a i rt.  warrant  of  attorney, 

cognovit  actionem,  surrender,  or  delivery  shall  be  and  is  hereby  declared  to  be 
fraudulent,  and  absolutely  void :   Provided  a.        •        at  no  conveyance  or  assign- 
ment which  shall  have  been  executed  prior  to  the  passing  of  this  Act.  under  the  pro- 
-    :.s  of  an  said  I         inor  and  Council,  passed  during  the  present 

-     -  on,  intituled.  "An  Act   for  the  further  amendment  of  the  Law  and  for  the 
r  advancement  of  justice."  and  in  conformity  with  those  provisions,  shall  be 
deemed  fraudulent  or  void,  within  this  or  the  next  preceding  section. 

I  be  it  enacted,  that  all  alienatk  as  sfers,  gifts,  su   renders. 

or  deliveries  of  any  _      Is  Sects,  real  or  personal,  made  by  any  person,  after 

he  has  contracted  any  debt,  and  within  twelve  months  |  _  the  commission  of 

ucy  bv  him.  or  preceding  the  sequestration  of  his  estate  as  In- 
solvent, or  precedi-  _  t  which  it  shall  be  made  to  appear  by  proof,  that  he 
■.ctuallv  Insolvent,  to  anv  person  whatsoever,  without  valuable  consideration, 
shall  be.  and  are  hereby  declared  to  be.  liable  to  be  set  aside,  on  a  summary  applica- 
:id  by  order  of  1        3      reme  Court,  at  the  instance  of  any  creditor  of  the 
said  Insolvent,  whose  debt  was  contracted,  or  the  cause  of  whose  debt  had  arisen, 
prior  to  the  making  of  such  alienations,  trans  -    -  irrenders.  or  deliv 
in  so  far  a>  such  creditor  would  thereby  be  prevented  from  recovering  the  full  amount 
-    id  debt. 

VIII.  And  be  it  enacted,  that  all  alienations,  tran-  -.  surren 
deliveries,  mo  tgages                 _    ■                              a  ^ds.  or  ei                 I  or  personal, 
warrants  of  a'                   _           •  .ictionem.  and  judgments  entered  up  thereon,  made 

I  -.solvent,  or  in  contemplation  of  surrenderin.       -     -    :te  as 
-  :>r  obtaining  an  order  for  the  seques- 
tration ol  ent,  have  been  commenced,  or  within   sixty  days 
f  any  order  for  sequestration  of       •     -  -  Insolvent,  and 
having  the  effect  of  preferr                                   ng  creditor  to  another,  shall  be,  and 
are  I                    lared  to  be  absolutely  void. 

IX.  Provided  always  and  be  it  enacted,  that  if  any  person  shall  lawfully 
and  •  luire  any  of  the  estate,  goods,  or  effects,  real  or  personal, 
which  have  been  alienated.  u,  surrendered,  or  delivered  bv  any 
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1 1 ii ■in.  i Kit  wit  list  .-nil] in    rerdict    which  had  been  entered  for  tin    Ri    pondents,  or 

Eoi  i  Dew  trial,  upon  the  following  grounds:-  First,  thai  the  learned  Judge  who 
tried  the  cause  was  wrong  in  telling  the  jury  thai  insolvency,  according  to  thi 
Beet  ion  of  the  Act,  5th  Vict.  No.  17.  meanl  an  inability  to  pay  twenty  shillings  in 
the  pound.  Second,  in  direel  ing  them  thai  the  I  ndorsemenl  of  the  Bill  of  E  ■ 
mentioned  in  the  pleadings,  was  nol  in  point  of  law  completed  till  after  Lloyd  and 
Co.  had  stopped  payment.  Third,  in  no1  leaving  i1  to  the  jury  to  say,  whether  the 
indorsement  of  the  Bill  of  Exchange  was  or  was  nol  a  bona  fid<  paymenl  within  the 
meaning  of  the  1 2th  section  of  that  Art.  And,  fourthly,  on  the  ground,  that  the 
\iiilin  was  againsl  the  weighl  of  evidence. 

[106]  The  Supreme  Court,  by  its  judgment,  dated  the  28th  of  November,  1850, 
refused  the  motion  of  the  Appellants  on  all  the  points. 

The  Appellants,  having  obtained  the  usual  leave  of  the  Supreme  Courl  al 
Moreton  Bay,  appealed  from  this  judgmenl  to  the  Supreme  Court  of  Ne^s  South 
Wales  at  Sydney.  Notice  of  the  appeal  was  dated  the  6th  of  December,  L859,  and 
a  special  case  for  appeal  was  signed  on  the  22nd  of  December,  1859.  The  Court 
tit  New  South  Wales  refused  to  hear  the  appeal,  on  the  ground  thai  they  had  no 
jurisdiction  to  hear  any  appeal  from  the  Court  al  Moreton  Bay,  Her  Majesty 
having,  by  Letters  Patent,  dated  the  L3th  of  May.  1859,  separated  from  the  Colony 

Insolvent  person,  in  the  manner  set  forth  in  any  of  the  three  last  preceding  clauses 
of  this  Act,  from  any  person  to  whom  such  estate,  goods,  or  effects,  have  been  so 
alienated,  transferred,  given,  surrendered,  or  delivered,  by  any  true  bargain  or 
agreement,  for  a  just  and  competent  price,  or  in  satisfaction  of  any  lawful  debt 
due  to  him,  nothing  contained  in  this  Act  shall  extend,  or  be  construed  to  annul  or 
affect  any  righl  which  any  such  person  has  lawfully  and  bona  fide  purchased  or 
acquired  in  such  estate,  goods,  or  effects  ;  but  in  all  such  cases  the  persons  to  whom 
such  estate,  goods,  or  effects  were  alienated,  transferred,  given,  surrendered,  or  de- 
livered by  the  Insolvent,  shall  be  bound  and  obliged  to  pay  the  true  value  of  all  such 
estate,  goods,  and  effects  by  them  disposed  of  to  a  third  party,  to  or  for  behoof  of  such 
of  the  creditors  of  the  Insolvent  as,  in  virtue  of  the  provisions  of  this  Act,  shall  be 
entitled  to  have  the  alienations,  transfers,  gifts,  surrenders,  or  deliveries  of  such 
estate,  goods,  or  effects  by  the  Insolvent  declared  to  be  void  or  set  aside." 

"  Sec.  XII.  And  be  it  enacted,  that  all  payments  made  to  any  creditor  by  any  person 
not  compelled  by  legal  process  to  make  the  same,  and  knowing  himself  to  be  Insolvent, 
or  in  contemplation  of  surrendering  his  estate  as  Insolvent,  or  knowing  that  legal 
proceedings  for  obtaining  an  order  for  sequestration  of  his  estate  as  Insolvent 
have  been  commenced,  or  that  any  such  order  has  been  made,  shall  be,  and  are  hereby 
declared  to  be  fraudulent;  but  all  payments  really  and  bona  fide  made  by  any  In- 
solvent, or  by  any  person  on  his  behalf,  to  any  creditor,  before  any  order  made  for 
the  sequestration  of  his  estate  is  known  to  the  Insolvent,  or  to  such  creditor,  shall  be 
valid  :  and  all  payments  really  and  bona  fide  made  to  any  Insolvent,  or  to  any 
person  legally  entitled  to  receive  the  same  on  his  behalf,  before  any  order  is  made 
for  the  sequestration  of  the  estate  of  the  Insolvent,  on  his  surrender  thereof,  or  before 
sequestration  of  his  estate  has  been  adjudged  at  the  instance  of  his  creditors,  shall 
be  valid,  provided  such  persons  so  making  payment  to  the  Insolvent,  or  to  any  other 
person  on  his  behalf,  had  not  at  the  time  of  such  payment,  notice  of  any  order  for 
the  sequestration  of  the  estate  of  the  Insolvent  having  been  made;  but  if  any  person 
shall  so  receive  any  payment  hereinbefore  declared  to  be  a  fraudulent  payment 
from  the  Insolvent,  or  if  any  person  shall  so  make  any  payment,  to  the  Insolvent,  or 
tn  tiny  person  on  his  behalf,  after  an  order  for  sequestration  has  been  made,  on  the 
surrender  of  the  Insolvent,  or  after  adjudication  of  sequestration,  at  the  instance 
of  the  Insolvent's  creditors,  or  having,  at  the  time  of  such  payment,  notice  of  any 
order  for  such  sequestration  having  been  made  at  the  instance  of  the  Insolvent's 
creditors,  provided  such  sequestration  shall  thereafter  be  adjudged,  in  manner  here- 
inafter mentioned,  the  person  so  receiving  payment  from  the  Insolvent,  shall  be 
bound  and  obliged  to  repay,  for  the  benefit  of  the  creditors  of  the  Insolvent,  the 
Bum  so  received  bv  him  ;  and  the  person  so  making  such  payment  to  the  Insolvent, 
or  on  his  behalf,  shall  lie  liable  again  to  pay,  for  the  benefit  of  the  creditors  of  the 
Insolvent,  the  sum  so  paid  by  him  to  the  Insolvent,  or  to  any  person  on  his  behalf. 
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of  Now  South  Wales,  the  District  of  Moreton  Bay.  and  erected  it  into  a  separate 

ailed  Queensland. 

sequence  -       fusal,  the  Appellants  presented  a  special  petition  to  Her 

>tv  in  Council.  pru-  iberty  to  appeal  from  the  judgment  of  the  Supreme 

ton  Bay.     The  petition  set  forth  that  the  separation  of  the  Colony  of 

-     ad  from  the  Colony  of  New  South  Wales,  was  proclaimed  in  New  South 

and  in  Queensland  on  the  1 1th  of  December, 
and  that   it         -  -  ided  that  the  separation  should  not  take  effect   until 

aruation  thereof  had  been  made  both  in  Queensland  and  in  New   South  Wales. 
That  S  I  was  made  after  the  separation  had  been  so  pro- 

claimed, and  -  '-'-nd  of  i  359.     That  by  an  Order  in  Council 

dateu  ision  is  made  for  appeals  from  the  Supreme  Court  in 

the  Colon-  J.  heretofore  called  Moreton  Bay.  to  Her  Majesty  in  Council. 

Mr.  Coleridg  red  for  the  Petitioners. 

[107]  1  ships  gi  anted  the  application  upon  security  being  given  for 

The  -  argument  (Dec.  10, 

Mr.  Montague  Smith,  Q.C.,  and  Mr.  Coleridge,  for  the  Appellants. — This  is  a 

question  of  law  as  to  the  eiiec*  oi  certain  special  pleas,  and  the  true  construction  of 

Local  Insolveir  Vi  t.,   No.   IT.     The  material  facts  are  not  in  dispute, 

the  question  is.  whether  upon  those  facts  the  pleas  are  a  sufficient  defence  to  the 

q.     The  decla:  -anion  form  upon  a  Bill  of  Exchange,  payable 

three  months  after  date,  drawn  by  Llovd  and  Co..  and  indorsed  by  them  to  the 

d  accepted  by  the  Respondents.     The  special  plea  is.  that  when  the 

indorsement  was  made.  Messrs.  Lloyd  and  Co.  were  Insolvent,  of  which  the  Appellants 

had   notice,   and  that,   therefore,   such   indorsement   was   a    fraudulent    preference 

:.st  the  other  creditors  of  Llovd  and  Co.     But  this  was  not  proved,  or  any  notice 

of  the  insolvency  of  Lloyd  and  Co.       No  notice,  either  actual  or  constructive,  was 

ed.     It  was  proved  that  the  Bill,  though  dated  the  1st  of  July.  1859,  and  made 

payable  three  months  a :  was.  in  fact,  drawn  on  or  before  the  28th  of  June 

preceding,  that  it  was  lodged  with  the  Appellants,  and  transmitted  by  them,  on  the 

following  day.  to  the  Res  and  was  accepted  on  the  3rd  or 

4th  July.  1859.  and  endorsed  Lrenerally  by  Lloyd  and  Co.  on  the  10th,  and  formally 

unted  by  the  Bank  on  the  11th  of  the  same  month,  and  the  proceeds  passed  to 

the  credit  [108]  of  Lloyd  and  Co.  in  account  with  the  Bank.     Bosanqud  v.  Dudman 

Although  Lloyd  and  Co.  had  suspended  payment  on  the  5th  of  July. 

their    estate    was    not    placed    under    -  ration    until   the    12th    of    September 

following.     The  real  question  at   issue,  and  that   upon  which  the  verdict,  by  the 

direction  of  the  Jud^re  of  the  Court  below  turned,  was  the  fact  and  notice  of  the 

The  indorsement  took  place  before  the  insolvency  of  Lloyd  and  Co., 

and  rure  advances.     The  "  preference  "  contemplated  by  th<    - 

Ludulent   |  raudulent  preference  was  intended  or  shown. 

In  FFi  ■       ■    .  Court        Queen's  Bench  held,  that  a  > 

t,  either   at   Common  Law,  or  under  the 
ite,  Kith  E  a,  fraudulent  and  void,  merely  because  it  was  made  with  the 

ition  of  a  jud_  liter.     The  -■■ 

in   that  section,  that   alienations,  tr  ded   by  that   Act   are  to  be 

ly  void."  niusT  las      ddable.     Thus,  in  Bryan  v.  C 

eld.  that  the  Ion  of  the  Statute.  12th  and  13th  V; 

ii  declares  that  a    ;  rder,  made  by  consent,  given  by  a  trader  De- 

■  nx  in  an-  ss     led  as  thereby  required,  and  the  judgment 

and  i  null  and  void  to  all  intents  and  purposes  what. 

^t  the  trader  himself,  but  only  as  against  his 
-   if  he  a:  bankrupt.     The  8th  section  of  the  New  S 

.'  to  be  construed  with  reference 
^109]-cially  with  reference  to  the  5th.  9th.  and   12t'    - 

ally  provides,  that  "  all  payments  reallv  and 

Lord  Chelmsford,  the  Right  Hon.  Lord  K 
wud  Ryan. 
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bona  fide  made  by  an  Insolvent  to  any  creditor  before  any  Ordet  made  foi  the   equee 

tration  of  hie  estate  is  known  to  the  Insolvent,  or  such  creditor,  Bhall  be  valii 

the  Judge  ought  to  have  directed  the  jury  thai  the  transaction  was  a  bona  fidt  pay 

mi  ni    tnder  thai  Bed which  lie  omitted  to  do.     Now,  independent  of  the  misd 

tion  of  the  Judge  in  telling  the  jury  that  the  insolvency  intended  in  the  Acl  v., is,  the 
not  being  able  to  pay  twenty  shillings  in  the  pound,  al  the  period  of  the  indorse 
ments,  without  reference  to  the  fact  being  known  to  the  Appellants,  the  indi  - 
which  in lLi'lit ,  if  law,  make  anv  tinn  insolveui  within  the  meaning  of  the  Act,  though 
abundantly  able  to  meet  all  its  liabilities,  yet  the  fact  of  such  inability,  if  ii  existed, 
being  unknown  to  the  creditors  of  Lloyd  and  Co.,  the  indorsement  would  be 
against  the  Asignees,  and  in  favour  of  the  Bank  of  Australasia.  Bryan  v.  Clvttd 
(5  Exch.  Rep.  368),  Newnham  v.  Stevenson  (10  C.B.  Rep.  713),  Tins  rule  of  law 
is  laid  do\s  n  by  authorities  upon  this  poinl  collected  in  Bayley  on  Hills,  pp.  145-6 
(6th  edit.).  Story  on  Bills,  ch.  VII.,  set'.  201,  citing  Smith  v.  Pickering  (Peake  VI'. 
50),  Anon  (note  to  Moss  v.  Smith,  1  Camp.  492),  Tiemjyrieri  v.  Pasley  (2  Term  Rep. 
185),  Exp.  Greening  i  13  Ves.  206),  Exp.  Moivbray  (I  Jac.  and  Wal.  128),  Waikins  v. 
Mamlt  (2  Jac.  and  Wal.  237),  Burn  v.  Carvalho  (1  Add.  and  Ell.  883),  Manton  v.  Moore 
(7  Term  Rep.  (17 ),  Belcher  \.  Campbell  (8  Q.  B.  Rep.  I,  12),  BraithwaiU  v.  Gardiner 
(8  Q.  B.  Rep.  17."»),  Giles  v.  Perkins  (9  East.  11). 

[110]  Mi'.  Temple,  Q.C.,  and  Mr.  Aspland,  for  the  Respondents. — There  was  no 
misdirection  in  law  by  the  learned  Judge  of  the  Court  below  to  the  jury.  It  is  no 
ground  of  appeal,  that  the  Judge  omitted  to  give  the  direction  suggested  by  the 
Appellants'  Counsel.  With  respect  to  the  non-direction  that  the  indorsement  was  a 
bona  fide  payment,  valid  under  the  12th  section  of  the  Act,  5th  Vict.,  No.  17.  the 
Appellants  made  no  such  case  before  the  jury,  and  did  not  request  the  learned 
Judge  to  direct  them  to  that  effect.  But  if  such  direction  had  been  given,  it  would 
have  been  improper,  for  it  would  have  been  inconsistent  with  tic  facts  in  evidence 
and  inconsistent  with  the  ease  alleged  and  attempted  to  be  proved  on  behalf  of  the 
Appellants.  The  weight  of  evidence  was  in  favour  of  the  Respondents'  ease,  as  found 
by  the  jury,  whose  verdict  the  Court  in  banco  approved.  An  objection  to  the  wi 
of  evidence  is  not  alone  a  sufficient  ground  of  appeal.  The  principal  quest  ion  rai  ed 
by  the  Appellants,  turns  upon  the  meaning  of  the  term  "  insolvency"  in  the  8th 
section  of  the  Colonial  Act,  5th  Vict.,  No.  17,  which  we  submit  means,  as  the  Judge 
below  informed  the  jury,  inability  to  pay  twenty  shillings  in  the  pound.  A  trader  is 
in  insolvent  circumstances  when  he  is  not  in  a  condition  to  pay  his  debts  in  full  in 
the  usual  and  ordinary  course  of  trade  and  business.  Shunt-  v.  Lucas  (3  Dow.  and  Ry. 
218),  Bayly  v.  Schofield  (1  Mau.  and  Sel.  338),  BiddZecombe  v.  Bond  ii  Ad.  and  Ell. 
332).  The  indorsement  of  the  Bill  was  not  completed  till  the  9th  of  July.  Bayley 
on  Bills,  pp.  145-6.  Even  if  there  had  been  a  complete  indorsement  at  an  earlier 
date,  the  insolvency  was  proved,  and  was  found  by  the  jury  to  have  existed[lll]at  such 
earlier  date.  The  indorsement  took  place  after  the  insolvency  of  Lloyd  and  Co.  The  Bill 
h  :>-  not  indorsed  for  future  advances.  With  reference  to  the  8th  section  of  the  Colonial 
Act,  that  section  does  not  necessarily  contemplate  a  fraudulent  preference.  The 
woids  "  absolutely  void  "  there  used,  do  not  mean  voidable,  Pea/rse  v.  Morrice  (2  Ad. 
and  Ell.  84),  Bryan  v.  Child  (5  Exch.  Rep.  368).  Nor  does  it  come  within  the 
meaning  of  the  1  2th  section  of  that  Act.  which  enacts  what  payments  made  by  or  to  an 
Insolvent  are  to  be  deemed  fraudulent,  and  when  valid. 

Next  with  respect  to  the  pleadings.  The  Appellants  have  not  proceeded  in  a 
proper  way  to  entitle  them  to  object  to  the  validity  of  the  Respondents'  pleas.  If  it 
is  not  now  competent  to  the  Appellants  to  diseuss  the  validity  of  the  special  plea,  the 
same  is  valid,  inasmuch  as  it  shows  sufficiently  that  the  indorsement  of  the  Bill  to  the 
Appellants  was  absolutely  void,  and  the  Respondents  are  entitled  to  set  up  the 
invalidity  thereof.  The  pleas  are  capable  of  being  read  and  construed  as  alleging  all 
facts  material  and  necessary  to  constitute  a  defence,  including,  if  necessary,  the 
election  by  the  Assignees  of  Lloyd  and  Co.,  to  treat  the  indorsement  as  void,  and  the 
pleas  ought  to  be  so  read  and  construed  after  issue  joined,  and  trial  had.  even  now 
by  this  Tribunal. 

Lastly,  we  submit  that  the  indorsement  is  to  be  deemed  void,  unless  the  Assignees 
or  other  competent  persons  are  shown  affirmatively  to  have  elected  to  treat  it  as 
valid. 
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Judgment  was  reserved  and  now  delivered  by 

The  Lord  Justice  Knight  Bruce    i         B,  L862). — The  action  in  the  Supreme  Court 
■   \|  .   v.  the  verdict  and  judgment  in  which  have  produced  [112]  the  present 

appeal,  was  brought  upon  the  7th  of  October,  1S51>.  by  the  Appellants  on  a  Bill  of 
Exchange  for  £1336  8s.  -">d.  which,  though  dated  1st  of  July.  1859,  was  drawn  oi 

28th  of  June  in  that  year,  payable  three  months  after  date  to  the  order 
of  Messrs.  Lloyd  and  Co.,  of  Sydney,  the  drawers.  The  Bespondents.  gentlemen 
in  trade  at  Brisbane.  Moreton  Bay.  were  the  drawees,  and  were  the  Defendants  in  the 
The  Bill  was  placed  by  Lloyd  and  Co..  on  the  28th  of  June.  1859,  at  Sydney, 
in  the  hands  of  the  Appellants,  their  Bankers,  and  was  on  the  following  day  trans- 
mitted by  the  Appellants  to  Brisbane  for  acceptance  by  the  Respondents,  who 
accepted  it  accordingly  on  the  3rd  or  4th  of  July.  1S59.  The  Appellants  on  the  Sth 
of  the  same  month  received  it  back  from  Brisbane  thus  accepted,  and  it  was  after- 
wards, while  in  their  hands,  indorsed  (generally)  by  Lloyd  and  Co..  on  the  9th  or  10th 
of  the  same  month. 

It  was  formaUy  discounted  by  the  Appellants  on  the  11th  of  that  month,  and  the 

produce   passed   to  the  credit    of   Lloyd   and   Co..    in   account   with  the  Appellants 

accordingly.     They  thus  became,  at  least  as  between  them  and  Lloyd  and  Co..  the 

absolute  owners  of  the  Bill  for  valuable  and  full  consideration,  whether  by  a  title 

tencing  before  the  2nd  of  July.   1859  (though  there  was  not  any  indorsement 

or   10th  of  that  month),  or  commencing  at  a  later  day.     It  may  be 

taken  that  Lloyd  and  Co.  stopped  payment  or  suspended  their  payments  on  the  5th 

■  same  July.     They  were  at  the  time  indebted  to  the  Appellants  in  £5000.  or 

upwards.     The  estate  of  Lloyd  and  Co.  was  not  sequestrated  until  a  day  in  September. 

1859  ;  it  was  then  judiciallv  sequestrated  for  the  benefit  of  their  creditors  by  the 

Supreme  [113]  Court  of  New  South  Wales.     This,  for  all  or  many  purposes,  was 

equivalent  to  Bankruptcy.     During  the  intermediate  time  they  had  continued  to  a 

certain  extent  to  transact  business,  notwithstandit  s  stoppage  or  suspension. 

To  the  declaration,  one  in  the  ordinary  form,  by  the  Appellants,  as  indorsees,  the 

-  of  the  Bespondents  were  thus  : — [His  Lordship  read  the  pleas,  ante,  \ 

The  only  defence,  therefore,  was  founded  on  the  alleged  insolvency  of  Lloyd  and 
Co..  before  and  when  they  indorsed  the  Bill.  Issue  having  been  taken  on  the  pleas. 
the  action  came  on  for  trial :  witnesses  were  examined.  The  learned  Judge  told  the 
jury  that  the  words  "  beimj:  Insolvent  "  in  the  Sth  section  of  the  Colonial  Insolvent 
Act.  5th  Vict..  Xo.  17.  must  be  taken  to  mean  ""  being  unable  to  pay  twenty  shillings 
in  the  pound."  and  left  to  them  four  questions,  which,  and  the  answers  of  the  jury, 
were  these: — Were  Lloyd  and  Co.  insolvent  at  the  time  when  the  note  was  indorsed  to 
the  Bank  on  the  9th  July? — Answer.  Yes.  Were  they  insolvent  on  the  "27th  of  June, 
and  from  that  time  to  the  9th  of  July  I — Answer.  Yes.  Was  the  note  given  to  the  Bank 
on  the  28th  June  to  secure  the  repayment  of  an  overdraft  to  the  extent  of  £5000 
between  that  date  and  the  1st  of  July? — Answer.  Xo.  Was  any  agreement  made  on 
the  1st  of  July,  that  the  note  should  be  held  to  secure  repayment  of  overdraft  to  same 
■  1st  and  4th  of  Julv  .'• — Answer.  Xo.  Verdict  to  be  entered  for  De- 
fendants, with  liberty  reserved  for  Plaintiffs  to  move  to  set  that  verdict  aside,  and  to 
enter  a  verdict  for  Plaintiffs. 

Whereupon  the  verdict  was.  under  the  learned  [114]  JudL'eV  direction,  entered 
for  the  Defendants,  with  Liberty  for  the  Plaintiffs  to  move  to  set  it  aside  and  to  ■ 
a  verdict  for  the  Plaintiffs.     This  application  was  made  and  refused  :  and  hence  this 
appeal. 

'Hie  main  or  only  questions  are.  whether  the  alleged  facts  stated  in  the  first  plea 
aif  true,  and  whether,  if  true,  they  formed  a  good  ground  of  defence  to  the  action. 
and  their  Lordships  are  of  opinion,  that  both  i  ■  lit  to  be  answered  in 

egative;  uning,  which  is  the  view  most  favourable  to  the  Respond 

that   the  word   "preferring,"  as   used    in   the  special  plea,  ought   to  have  the  same 
meaning'  attributed  to  it.  as  oughl  to  be  attributed  to  that  word  as  used  in  the  A 
Parliament,  a  point  on  which  their  Lordships  '_rive  no  opinion. 

Their  Lordships  consider  it  impo  -irue  the  words  "  having  the  effect 

of  preferring  any  then  existing  creditor,"  contained  in  section  8  of  the  Colonial 
Insob  I  tion  must  be  in  connection  with  the  rest  of  th< 

and  particularly  with  the  5th,  6th,  7th.  9th,  and  12th  sections,  in  the  manner  for  which 
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the  Respondents  contend.    Th pinion,  they  think  is,  that  according  to  the  true 

construction  of  the  Act   those  words  indicate  fraudulent   preference,  and  were  not 
intended  to  refer  to  any  rase  of  preferem  e  uot  fraudulent  :  but  whether  thi 
not,  in  the  full  sense  of  fraudulent  pn  ally  understood,  their  Lord 

ships  are  satisfied  that  the  words  in  question  were  not  intended,  and  ought  not  to  be 
construed,  to  extend  to  a  case  in  which  not  only  there  was  no  intention  io  prefer, 
luu  in  which  the  preference  (if  such  there  wen  lerely  from  the  circumst 

Harris  and  Co.,  when  they  accepted  the  Bill,   were  creditors  of   Lloyd  ati'!   I 
[115]  whereas  by  accepting  the  Bill  they  had  represented  themselves  to  bi 
and  had  authorized  third  persons  dealing  with  the  Bill  to  consid  as  Buch. 

In  their  Lordships'  judgment,  the  expression  "had  the  effect  of  preferring  the 
Plaintiffs"  contained  in  the  special  plea,  if  to  be  construed  as  not  embodying  any 
allegation  or  suggestion  of  fraudulent  preference,  or  of  some  preference  beyond  what 
ove  referred  to,  is  immaterial,  but,  if  to  lie  considered  as  embodying  such  an 
allegation  or  such  a  suggestion.  i>  not  supported  by  the  evidence.  Their  Lordships, 
however,  do  not  consider  the  words  to  embody  such  an  allegation,  or  such  a  suggestion. 
They  think  it  also  not  proved  that  before  the  5th  of  July.  1859,  the  Appellants  had 
notice  of  the  insolvency,  if  any,  of  Lloyd  and  Co.,  or  that,  in  fact,  the  Appellants  hail 
any  such  notice  or  any  notice  of  the  suspension  of  payments  before  August  or 
September  of  that  year.  There  is.  in  their  Lordships'  opinion,  nothing  in  the  evid 
to  show  or  lead  to  the  inference  that  the  delivery  or  indorsement  of  the  Bill  to  the 
Appellants  by  Lloyd  and  Co.,  or  the  discount  of  the  11th  of  July,  was  by  way  of 
fraudulent  preference,  or  was  otherwise  than  a  fair  transaction  in  the  ordinary 
course  of  business. 

In  their  Lordships'  opinion,  the  Respondents  have  wholly  failed  to  show  that  the 
delivery  of  the  Bill  to  the  Appellants  on  the  26th  of  June,  or  its  subsequent  indorse- 
ment, was  ati  unfair  or  improper  transaction,  or  was  avoided  by  reason  that  at 
each  of  those  times  the  estate  of  Lloyd  and  Co..  was  insufficient  to  pay  their  creditors 
in  full.  They  consider  also  that  the  case  is  not  affected  in  any  way  by  the  sequestra- 
tion of  September;  nor  does  it,  indeed,  appear  that  any  claim  [116]  has  under  that 
sequestration  been  made  against  either  the  Appellants  or  the  Respondents. 

Their  Lordships,  repeating,  however,  that  they  consider  the  first  plea  to  be 
essentially  bad,  think  the  Appellants  entitled  to  judgment  in  the  action,  and  to 
their  costs  here  :  and  their  Lordships  will  report  to  Her  Majesty  accordingly. 

[Mews'  Dig.  tit.  BANKRUPTCY,  H.  IV.  Colonial  Bankruptcies;  tit.  COLONY, 
III.  Appeals  to  Privt  Council,  1.  When  fin  appeal  lies  generally.  S.C.  8  Jur. 
(N.S.)  181;  6  L.T.  115:  10  W.R.  383.  See  Nimes  v.  Garter,  1866,  L.R.  1  P.C. 
347,  i  Moo.  P.C.  (N.S.)  -'22:  and.  as  to  special  leave  to  appeal,  see  note  to 
Retemeyerv.  Obermuller,  1837,  2  Moo.  P.C.  at  p.  1-5.] 


OX  APPEAL  FROM  THE  SUPREME  COURT  OF  NEW  SOUTH  YVALES. 

JOHN  HARRIS  and  GEORGE  HARRIS,— Appellants;  THE  BANK  OF 
AUSTRALASIA,— Respondents  *  [Dec.  2.  1861]. 

Alleged  fraudulent  preference  by  the  acceptance  of  BiUs  drawn  payable  four  and 
five  months  after  date,  by  a  Firm  afterwards  declared  Insolvent  : — Held,  under 
the  circumstances,  not  within  the  meaning  of  the  Xew-  South  Wales  Insolvent 
Act.  5th  Vict.,  No.  17.  so  as  to  make  the  acceptance  and  payment  thereof  void 
against  other  creditors  of  the  Insolvent  Firm. 

See  preceding  case.  [15  Moo.  P.C]  p.  97. 

This  appeal  arose  out  of  an  action  between  the  same  parties,  brought   in  the 

*  Present:   The  Right  Hon.  Lord  Kingsdown,  the  Right  Hon.  the  Lord  Justice 
Knight  Bruce,  the  Right  Hon.  Sir  Edward  Ryan,  and  the  Right  Hon.  the  Lord  Jus 
Turner. 
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-        .Wales.     The  action  v  .ted  by  the  Respondents 

asA{  -  ibstanee  the  same  as  the  c.  - 

Ban  Moo.  P-C-1 

[117]  The  declaratioi  Hits  on  two  I  ze.  each  i 

-    3d.  drawn  by  Lloyd  and  Co..  bearing  date  the  1st  of  July.  vable. 

the  one  four  months  and  the  other  five  m  the  order  of  Lloyd  and 

accepted  Joyd  and  Co.  to  the  Respondents. 

rllants  pie  :   delivery  and 

indo:  -  Bills  of  -  of  the  sequestration  by 

Llovd  and  Co..  the  -  -de  voluntarily,  and  the  commencement  of 

the"  a  vd  and  C  -;>  the  Respondents,  and  to  the  Appei". 

.  were  at  the  said  - 
r  the  §       -  the  New  S 

So.  17  (see  this  s 

nt  had  the  effect  of  pre:  _  -  ts,  being  sting 

of  L.  the  other  ere  -ioyd  and  I 

The  Respon".  urred  to  those  pleas,  on  the  groni  •  _         : 

the  plea-  transaction  between  Lloyd  and  Co.  and  the 

Responde  _ood  and  valid  in  la  ieclared  in  due  form  of  law  to  be 

and  could  be  void  only  -         e  of  the  Official  Assignee  oJ 

Llov  -  :ng  on  behalf  of  the  creditors  of  the  est 

The  Respondents  replied  to  tl.  -  that  Lloyd  and  Co.  before  any 

order  made  for  the  sequestration  of  t  state,  and  before  they  knev 

ad  more  than  -  re  any  [118]  order  for  the  seques: ration  of 

,.de.  and  before  they  contemplat  _  state  as 

Insolvent,  and  before  they  knew  that  legal  proceedings  for  obtaining  an  order  for 

placi:  _  state  under  sequestration  as  Insolvent  had  been  commenced,  drew  and 

delivered  to  the  Respondents  the  Bills,  in  order  that  Lloyd  and  Co.  might  be  per- 

i  to  dra-      s>  the  Bills,  in  anticipation  of  the  Bills  being  accepted  by  the 

d  indorsed  by  Lloyd  and  Co.  to  the  Respondents,  who.  after  such 

acceptance  and  inc  iiseount  the  Bills  and  place  the  proceeds  to  the 

credit  of  Llovd  and  Co..  to  cover  any  amount  so  drawn  against  the  Bills  or  othe: 

due  bv  Llovd  a  -  -    and  that  the  Bills  were  so  delivered  to  the 

-     t  Lloyd  and  Co..  to  be  sent  by  them  -  >n,  where  the  Appe 

:anee  by  them  as  aforesaid.     That  the  Bills  were  so  received 
bv  the  Re-  -         t  by  them  sent  for  acceptance  as  aforesaid,  and  that  in  the 

meantime  the  Bills  were  dra  a  zer  amount  I  and  Co., 

the  Bills  were  duly  accepted  by  the  Appellants,  and  sent  back  to  the  Respon 
and  dulv  indorsed  by  Lloyd  and  Co..  and,  I.  order  was  made  for  the  sequestra- 

-  Llovd  a  y  knew  thr     ■        ■  to  be  inso". 

and  more  than  sixty  da-  order  fori       -  -  was 

made.  and.  before  they  I  surrendering  their  c-  and. 

_  .  -ate  under  sequ  - 

ut  had  been  commenc  y  the   Respondents,  and  the 

- 
[119]   The  AppeU  aed   iii   demurrer.  ined  t  Res 

repli  ie  Bills  were  indorsed  and  delivered     -  -  ti  >ned, 

and  •  s  -  were  placed  by  the  Re-  .e  credit  of  a  then 

listing  hat  the  transaction  had 

the  effect  of  pi  _  -      ndents   --  in  the  pleas  mentioned,  without  this,  that 

the  Bills  were  so  endorsed  and  delivered  and  i.  and  the  proceeds  thereof 

edited,  as  in  the  replication  alleged. 
The  Respondents  demurred  to  the  Appellants'  rejoinder  on  the  ground  that, 
assuming  the  facts  set  forth  in  the  rejoinder  to  be  true,  the  transaction  between 
Lloyd  and  Co.  and  the  Respondents  would  be  good  and  valid  in  law  until  in  due  form 
of  law  declared  to  be  void,  and  could  be  declared  void  only  at  the  instance  of  the 
Offic:  "  the  estate  of  Lloyd  and  Co..  acting  on  behalf  of  the  credit'    - 

-tate. 
The  demurrers  were  argued  before  the  Supreme  Court  of  N        S   nth  Wales,  when 
the  Appellants  relied  in  support  of  their  pleas  upon  the  -  n  of  the  I 
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Colonial  Act,  5th  Vict.,  No.  17.  It  was  contended  03  the  Respondent!  thai  thi 
section  was  to  be  consl  rued  with  reference  to  the  whole  Act,  and  especially  to  the  7th, 
9th,  I Oth,  11th,  and  12th  sections,  and  that,  so  construed,  the  men  fact  oi  Lloyd 
Co.  being  insolvent  did  inn  render  the  indorsement  void,  and  thai  al  -ill  events  the 
words  "absolutely  void,"  in  the  8th  section,  must  be  taken  to  mean  void  only  at 
againsl  the  whole  body  oi  creditors  under  sequestration,  h  was  also  urged  by  the 
Respondents,  thai  the  pleas  did  m>t  state  the  circumstances  under  which  [120]  the 
indorsements  of  the  li ills  were  made,  so  as  to  bring  the  case  within  the  Colonial  Act 
relied  on  by  the  Appellants,  or  to  warranl  the  conclusions  of  their  pleas,  and  that 
under  the  12th  section  and  otherwise  then-  replication   was  a  good  0  the 

Appellants'  pleas,  and  that  the  rejoinder  was  an  insufficienl   answer  to  il 

The  Supreme  Court,  sitting  in  banco,  gave  judgmenl  for  the  Respond'  1  1  sus- 
taining the  demurrer  to  the  pleas,  hut  expressed  no  opinion  as  to  the  demurret  to  the 
rejoinder. 

The  present  appeal  was  against  that  judgment. 

Mr.  Temple,  Q.C.,  ami  Mr.  As  1  .land,  for  the  Appellants,  a rgued,  t hat  the  judgmenl 
of  the  Court  below  ought  to  have  been  given  for  the  Appellants  to  the  demurrer  to 
the  pleas,  and  generally  upon  the  pleas,  as  it  was  sufficiently  shown  that  the  indorse 
nients  to  the  Bank  were  absolutely  void,  and  conferred  no  right  to  sue,  and  that  if 
the  indorsements  were  not  absolutely  void  for  all  purpo  1    were  to  he  deemed 

void  unless  shown  to  have  been  affirmed  by  some  competent  person.     They  eited  the 
Colonial  Act.  8th  Viet.,  No.  17,  sees.  12,  -".7.  Bryan  v.  Child  (5  Exch.  Re]..  568),  )  0 
v.  BUliter  (30  Law  Journal.  Q.B.  153),  Goldsmid  v.  Hampton  (27  Law  Journal.  CI'. 
286). 

Mr.  Montague  Smith.  Q.C.,  and  Mr.  G.  Shaw  Lefevre,  for  the  Respondents,  on  the 
other  hand,  insisted,  first,  that  the  pleas  afforded  no  answer  to-the  special  counts  of 
the  deela-[121]-ration,  and  secondly,  that  the  replication  was  good.  They  referred 
to  the  Colonial  Act,  5th  Viet.,  No.  17,  sees.  8  and  12.  Bryan  v.  Child  (5  Exeh.  Rep. 
368),  Newnham  v.  Stevenson  (10  Com.  Ben.  Reps.  713),  and  the  same  case  in  error. 
Stevenson  v.  Newnham  (13  Com.  Ben.  Rep.  285  and  302).  Stephens  on  Pleading, 
p.  21:;  (1th  edit.). 

Judgment  was  reserved. 

After  their  Lordships  had  delivered  judgment   in  the  appeal  of  the  Bank    •> 
Australasia  v.  Harris  (ante,  [15  Moo.  P.C.]  p.  111). 

The  Lord  Justiee  Knight  Bruce  said,  in  reference  to  this  appeal,  that  what  had 
been  stated  in  disposing  of  that  appeal  rendered  it  unnecessary  to  say  more  than 
that,  in  their  opinion,  the  Bank  of  Australasia  was  on  the  whole  record  entitled  to 
judgment  in-the  action  brought  by  them  againsl  Harris  and  Co.,  and  that  the  appeal 
of  Harris  and  Co.  against  the  judgment  so  obtained  ought  to  be  dismissed  with  costs. 


[122]  ON  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY  OF  ENGLAND. 

THE  GENERAL  IRON  SCREW  COMPANY,— Appellants;  WILLIAM  MILES 
MOSS  and  Others,— B espondents  *  [11th  July.   1861]. 

The  "  Aiiaxes  "  and  The  "  Black  Prince." 

The  296th  section  of  the  Merchant  Shipping  Act,  17th  and  18th  Vict.,  c.  Mil. 
directing  the  course  ships  meeting  each  other  are  to  follow,  though  in  the 
opinion  of  many  nautical  men  of  experience  capable  of  being  modified  with 
advantage,  must,  while  it  continues  law,  be  strictly  complied  with  [15  Moo. 
P.C    131]. 

The  principles  laid  down  in  the  Julia  (14  Moore's  P.C.  Cases,  210,)  that  in  order 
to  justify  the  Appellate  Court  reversing  a  decree  of  the  Courl  of  Admiralty, 

*  Present:  The  Right  Hon.  Lord  Kingsdown,  the  Right  Hon.  Sir  Edward  Ryan, 
and  the  Rigid  Hon.  Sir  John  Taylor  Coleridge. 
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the  Court  mu:-t  be  satisfied  that  the  decree  is  founded  on  some  substantial 
mistake  either  in  law  or  fact,  continued  [15  Moo.  P.C.  127]. 
Material  mistakes  in  respect  to  certain  facts  in  evidence  occurred  in  the  sum- 
ming up  of  the  Judire  of  the  Court  below.  The  Judicial  Committee,  upon 
a  review  of  the  evidence,  though  it  sustained  the  decree  appealed  from,  under 
the  circumstances,  affirmed  the  judgment  without  costs    15  Moo.  P.C.  132]. 

This  was  a  collision  case. 

The  facts  and  circumstances  of  the  ca^e.  and  the  arguments,  are  sufficiently 
stated  in  the  judgment. 

There  were  cross  actions  by  the  respective  owners  of  the  Araxes  and  the  Black 
Prince.  The  Judge  of  the  Admiralty  Court  (the  Right  Hon.  Dr.  Lushington  i  decreed 
in  both  actions.  r'iat  the  Black  Prince  was  to  blame.  The  Appellants,  the  owners  of 
that  vessel,  appealed  in  both  act- 

The  appeals  were  heard  together,  and  argued  by 
.    [123]  Dr.  Deanc.  Q  I  Mr.  Karslake,  Q.C..  for  the  Appellants,  and  Mr.  Brett, 

Q.C.,  and  Mr.  V.  Lushington,  for  the  Respond 

Judgment  was  reserved,  and  now  delivered  by 

.-  Right  Hon.  Lord  Kingsdown  (2nd  Aug.,  1861  ). — In  this  case  a  collision  took 
place  on  :  _  3th  of  November,  1860,  off  Cape  St.  Vincent,  between  two 

steamships,  the  Araxes  and  the  Black  Prince.  Cross  actions  were  brought  by  the 
owners  of  the  one  vessel  against  the  owners  of  the  other  in  the  Court  of  Admiralty. 
The  learned  Judge  and  the  Trinity  Masters  were  of  opinion,  that  the  Black  Prince 
was  solely  to  blame,  and  pronounced  sentence  accordingly  in  the  two  actions. 

From   these  sentences  the  owners    of    the  Black  Prince   have   appealed   to   Her 

sty  in  Council. 
The  sum  at  stake  in  the  dispute  is  said  to  be  very  large,  not  less  than  £  '_ ' 
and  principles  of  general  importance  are  represented  to  be  involved  in  our  decision. 
As  to  some  material  facts  there  is  no  doubt. 

The  vessels  were  both  British  ships.  The  Araxes  was  much  the  larger  vessel  of 
the  two,  being  of  786  tons  register,  while  the  Black  Prince  was  only  of  440  tons, 
were  screw  steamers.  At  the  time  when  the  vessels  met.  the  Araxes  was 
proceeding  on  a  voyage  from  Liverpool  to  Gibraltar,  and  was  steaming  south- 
quarter-west,  at  the  rate  of  about  eight  knots  an  hour.  The  Black  Prince  was  pro- 
i  eeding  on  a  voyage  from  Gibraltar  to  London,  her  course  was  north,  and  her  speed 
between  eight  and  nine  knots  an  hour. 

The  vessels  descried  the  white  lights  of  each  other  [124]  at  a  distance  of  several 

When  the  vessels  had  approached  very  near,  the  Araxes  put  her  helm  hard 

a-port,  and  the  Black  Prince  put  hers  hard  a-starboard,  and  the  collision  took  place 

by  the  port  bow  of  the  Araxes  coming  in  contact  with  the  starboard  side  of  the 

Prince  just  before  the  funnel,  and  at  a  distance  of  about  thirty  feet  from  the 

.  the  blow  slanting  forwards.     The  effect  was  that  the  .1      vei  sustained  some 

damage,  but  the  Black  Prince  was  so  seriously  injured,  that  in  about  twenty  minutes 

-he  sunk,  her  crew  be     _  -       d  on  board  the  Ai 

T!i  appear  to  their  Lordships  to  be  either  admitted  on  each   side,  or 

-     blished  by  evidence  beyond  the  reach  of  controversy. 

Th.  below   proceeded   on   the  ground,   that  the   296th   section   of  the 

iant  Shipping  Act  was  applicable  to  the  circumsl  this       -    :  that  the 

directions  Statute,  and  the  Black  Prince  disobeyed  them. 

that  the  collision  was  the  consequence  of  such  disobedience. 

The  '_rreat  question  for  coi  ■:.  is.  whether  the  evidence  makes  out  the  state 

of  tliiii_-s  to  which  -        re  applies  the  rule:  in  other  words.  "  whether  the  one 

proceed)  e  direction  met  the  other  proceeding  in  another  direction. 

so  that    if  both   ships  had   continued   in   their  res]  -  -   they  would  have 

b  to  involve  any  risk  of  collision." 
It  ■■  ded  by  the  Black  Prince  that  there  was  do  such  ri<k  :  that  the  con 

of  th(  though  nearly  e  apart  from  each  other  that 

intinuing  to  hold  them  the  ships  would  have  passed  in  ]  fety  starboard 

rboard  :  that  7he  Statute,  therefore,  was  out  of  [125]  the  question,  and  that,  as 

14" 


THE  ARAXES  AND   I  III:  Bl  A  I.    PRINCE  [  L861]      XV  MOORE,  126 

a  matter  of  seamanship,  if  there  had  been  any  possible  risk  of  collision,  it 
have  been  avoided  with  gTeater  ease  by  each  vessel  slightly  starboardii 

jer  of  crossing  the  other's  bows.     She  insists,  therefore,  tliat  the 
altered  her  course  at  all,  ought  t"  lia\  rded  instead  of  porting, 

and  that  by  improperly  porting  she  was  the  sole  i  ause  of  the  ac  iident. 

[n  support  of  this  view  of  the  ci  mast-head  and  green  light 

of  the  Araxes  were  seen  from  the  Black  Prince  at  a  long  di  or  five 

1 1 1  i  !•  •--  and  thai  Buch  lights  bore  abou  •   points  on  the  starboard  bots  of  the  Black 

e;  that  when  the  two  vessels  were  from  a  mile  and  a  half  to  tv  apart, 

Black  Prince's  helm  was  slightly  rded,  and  the  white  and  gi 

of  the  Araxes  were  then  about  three  and  a  half  or  four  points  on  the  Black  /'/ 
starboard  bo\t . 

The  statement  <>n  the  part  of  the  Araxes  is.  that  when  she  tir>t  saw  the  light  "(' 
the  /Shirk  Prince,  the  white  light  only  was  visible:  that   instead  of  bearing 
points  on  the  starboard  bow  it  was  only  half  a  poinl  oi    the  starboard  bo'      that  the 
white  light  only  being  visible,  the  second  mate  then  in  charge  of  the  watch  was  un- 

ti  whether  it  belonged  to  a  steamer,  or  to  a  sailing  vessel,  or  to  a  fishing  ; 
that  lie  immediately  ordered  his  helm  to  be  ported,  in  order  to  show  his  red  light  to 
the  stranger;  that  the  light  was  thereby  brought  about  three  points  on  rt  bow. 

and  his  helm  was  then  steadied. 

Now,  these  statements  differ  essentially  in  two  important  particulars— the 
bearing  of  the  vessels  [126]  when  the  lights  were  first  seen,  and  the  lights  which 
were  then  visible.  If  the  bearing  of  the  vessels  was  such  as  is  described  by  the 
Black  Prince,  there  would,  in  their  Lordship's  opinion,  have  been  no  danger  of 
collision  if  each  vessel  had  held  her  course;  on  the  other  hand,  they  think  that  there 
would  have  been  such  danger,  if  the  account  given  by  the  Araxes  be  the  true  one. 

Again,  in  judging  of  the  propriety  or  impropriety  of  the  manoeuvre  adop 
by  the  Araxes  of  porting  when  she  first  saw  the  lights  of  the  Black  Prince,  it  is 
material  to  know  what  light  or  lights  she  saw  at  that  time.  If  she  saw.  or  ouLrht  to 
have  seen,  the  two  lights,  the  white  and  green  lights  of  the  Black  Prince,  she  would 
have  known  that  the  ship  approaching  was  a  steamer  on  her  starboard  side,  and 
might  have  been  able  to  judge  of  the  course  which  she  was  steering.  But.  if  she 
could  see.  as  she  asserts,  only  the  white  light,  she  could  have  no  knowledge  upon  these 
points,  nor  any  certainty  as  to  the  distance  of  the  vessel,  whatever  it  might  be.  to 
which  the  light  belonged.  A  manoeuvre  which,  in  one  state  of  knowledge,  might  be 
•wrong,  might,  in  another,  not  only  be  justifiable,  but  one  which  she  was  bound 
t"  adopt. 

Assuming  the  evidence  on  the  part  of  the  Araxes  to  be  true,  what  is  the  result 

Seeing  on' a  dark  night,  when  proceeding  at  a  considerable  speed,  a  light  half 
a  point  on  her  starboard  bow.  belonging  to  a  vessel  which  she  cannot  make  out 
ports  her  helm  for  the  purpose  of  showing  her  red  light  to  the  stranger. 

Now  if  a  good  look-out  was  kept  on  board  of  the  Black  Prince,  the  red  light  of  the 
Araxes  must  have  been  seen  very  long  before  there  could  be  any  [127]  risk  of 
collision,  and  it  must  have  been  known  to  the  Black  Prince  that  the  vessel  meeting 
her  was  a  steamer,  and  intended  to  pass  her  in  the  mode  prescribed  by  the  Regula- 
tions, viz.,  port  side  to  port  side. 

She  had  abundant  time  to  accommodate  her  own  movements  to  what  si 
be  the  course  of  the  Araxes;  instead  of  doing  this  she  starboards  her  helm  slightly 
when  the  vessels  were  a  mile  and  a  half  or  two  miles  apart,  and  when  she  might, 
without  the  slightest  danger  or  difficulty,  have  ported. 

The  real  question  in  the  case,  therefore,  is.  on  which  side  does  the  truth  lie.  with 
respect  to  the  different  stories  told  by  the  two  vessels  i 

The  Court  below  has  believed  the  witnesses  for  the    [.raxes,  and,  believing  them, 
has  held  that  there  was  sufficient  risk  of  collision   if  both  parties  continued  their 
courses  to  make  room  for  the  application  of  the  rule  laid  down  by  the  Men 
Shipping  Act. 

In  order  to  reverse  the  judgment  we  must  be  satisfied  that  it  is  founded  on  some 
ke  either  on  the  law  or  the  facts  of  the  case.     It  is  useless  to  repeat  tin'  observa- 
tions which  we  made  in  the  case  of  the  Julia  (]  I  Moore's  P.C.  Cases,  210),  refi 
to  in  the  argument  at  the  Bar. 
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In  the  present  case  we  think  not  only  that  there  was  evidence  to  support  the 
finding,  but  that  th<  lerance  is  on  that  side. 

T  int  triven  by  the  Black  Prince  is.  to  say  the  least,  not  very  probable. 

She  alleges.  "  that,  when  the  two  vessels  were  from  a  mile  and  a  half  to  two  : 
apar-  I  Prince'*  helm  was  slightly  starboarded,  and  her  head  was  brought 

[128]  masthead-lights  of  the  other  vessel  b 

still  visible,  and  about  three  and  a  half  or  four  points  on  the  Black  Prince's  starboard 
bow  :  that  the  Araxe*\  instead  of  keeping  her  course,  suddenly,  when  very  broad  on 
the  Black  Pruure's  starboard  bow.  opened  her  red  light,''  and  came  stem  on,  full 
speed,  into  the  Black  Prince. 

If  this  account  be  true,  the  Araxes  must  have  wantonly  changed  her  course,  at  a 
time  and  in  circu-   -  vhen  there  could  be  no  possible  danger  of  collision,  as 

if  for  the  very  purpose  of  inflicting  on  the  Black  Prince  and  incurring  herself  the 
danger  which  their  contact  would  occasion. 

__:in,  the  account  given  by  the  Black  Prince  in  her  plea  _-  -  to  the  mode 
in  which  the  lights  of  the  An:  res  were  first  seen,  is  different  at  different  times.  In 
her  petition,  after  describing  the  condition  of  her  own  lights  and  watch,  she  says. 
"  that,  just  at  the  time  and  under  the  circumstances  before  set  forth  the  mast-head 
and  ereen  lisht  of  a  steamer  were  seen  by  the  hands  on  deck,  and  were  immediately 
reported,  bvthe  look-out  on  the  bridge,  to  the  officer  in  charge  of  the  watch.""  She 
represents,  "therefore,  both  to  have  been  seen  at  the  same  time.  But  in  her  pr 
made  immediately  after  the  accident  on  the  9th  of  >ovember,  the  account  given  is 
verv  different.     The  representation  there  made  by  Troutbeck,  the  Officer  in  cl 

watch,  is  that  he  saw  a  light,  and  could  not  at  first  make  it  out.  as  the  weather 
was  hazy,  and  he  saw  it  at  intervals,  and  did  not  know  whether  it  was  a  star  or  the 
light  of*  a  ship  :  it  was  broad-on  the  starboard  bow  of  the  Black  Prince.  Charles 
Garnish  was  on  the  look-[129]-out  on  the  bridge,  and  he  called  out  "  a  light  on  the 

•ard  bow  :"  this  «    -  Troutbeck  had  discovered  the  light,  as  the  litrl-" 

broad-on  the  starboard  bow  of  the  Black  Prince.     He  says  nothing  whatever  about 
-en  lioht.     In  the  same  protest.  Garnish  says  that  about  midnight  he  saw  a 
light,  and  about  half-past  12.  or  a  quarter  to  1,  he  saw  two  lig 

The  account  in  the  protest,  therefore,  is. not  only  irreconcilable  with  the  statement 
in  the  petition,  but  it  strongly  confirms  the  statement  of  thi  that  when  the 

lights  were  first  discovered,  only  the  mast-head  light  of  each  ship  was  visible,  and 
that  it  could  not  be  made  out  to  what  sort  of  vessel,  if  to  any.  the  light  belonged. 

This  statement  is  confirmed  by  the  preliminary  Act  of  the  Black  Prince,  in  which 

-  -aid.  that  the  white  light  only  of  the  Araxes  was  first  seen,  and  that  the  green  light 
became  visible  shortly  after  the  white  light  was  first  seen,  and  the  red  light  opened 
only  just  before  the  collision. 

3  un.  with  respect  to  her  own  manoeuvres.     The  Black  Prince  in  her  petition 
alleges  that,  when  the  vessels  were  from  a  mile  and  a  half  to  two  miles  apart,  the 
'i  helm  was  slightly  starboarded,  and  her  head  was  brought  to  north 
half-west. 

But  the  protest  says  nothing  of  this  starboarding:  on  the  contrary.  Troutbeck 
that  he  did  not  apprehend  any  danger,  as  the  Black  Prince  was  steering  north 
bv  compass  at  the  time,  and  he  did  not  deem  it  at  all  necessary  to  alter  her  cor. 

The  preliminary  Act  is  still  more  distinct.  To  the  question,  what  measures  were 
taken,  and  when,  to  avoid  a  collision  ?  The  answer  is.  "  None,  till  the  [130]  Araxet 
ported  her  helm,  as  there  was  no  chance  of  a  collision,  immediately  whereupon 
the  helm  of  the  Black  Prince  was  put  hard  to  starboard." 

It  is  impossible  not  to  feel  that  these  discrepancies  in  the  accounts  given  at 
different  times  by  the  Black  Prince  affect  the  credit  due  to  her  story,  and  confirm, 
to  some  extent,  the  statement  of  the  Am 

Again,  we  have  no  evidence  from  the  mate,  who  was  the  officer  in  charge  of  the 

watch  of  the  Black  Prince,  and  if  the  affidavit  produced  be  sufficient,  according  to  the 

practice  of  the  Court  of  Admiralty,  to  prevent  any  presumption  against  that  ship 

_•  drawn  from  his  absence,  still  it  cannot,  of  course,  supply  the  want  of  his 

'  moi  y. 

It  was  said  that  if  the  Arares  had  ported  her  helm,  as  she  alleges  she  did.  when 
she  first  saw  the  light  of  the  Black  Prince,  she  must  have  shown  her  red  light  to  that 
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vessel,  but  thai  no  such  lighl  was  seen  on  board  the  Black  Prince  till  the  A 
I "  1 1  her  helm  hard  a  port,  almost   immediaterj   befon    the  collie 

But,  on  examining  the  evidence  given  by  the  Bl  ■>   it   i--  eleai   thai  ghe 

had  1 1 < >  proper  look-out.     Berry  and  Burgess,  who  should  have  I n  on  the  two  bows, 

were  neither  of  them  at  his  post.     One  was  sitting  on  the  ladder  near  the  i 
hatches,  smoking  his  pipe  when  the  lighl  was  first  reported,  and  after  goii  g  Forward 
in  see  it.  Iif  returned  and  sate  down  on  the  ladder,  and  the  other  wae  standing 
.ist i -I' 1 1  of  the  long-boat,  the  stern  of  which  was  thirty  feet  abaft  the  foremast. 

The  circumstance  that   the  crew  of  the  Araxes  il"  not   speak  to  seeing  thi    n  I 
light  of  the  Black  Prince  when  they  first  ported,  may.  perhaps,  be  e\-[131]  pi 
by  the  circumstance  that  the  Black  Prince  had  starboarded  before  hei   red  light  was 
visible. 

We  think,  therefore,  that  the  Court  below  was  warranted  in  the  conclusion  at 
which  it  has  arrived,  both  as  to  the  law  and  the  facts. 

It  was  argued  that,  as  it  is  admitted  that  each  tressel  saw  the  light  of  the  other 
on  the  starboard  bow,  however  slightly,  a  collision  would  equally  have  i<<  < 
if  both  vessels  had  starboarded,  and  thai  there  would  in  such  case  have  been  Lest 
risk  of  their  coming  into  contact. 

This  may  be  so,  and  we  believe  that  many  nautical  men  of  great  skill  and  experi- 
ence, are  of  opinion,  that  the  clause  in  the  Act  of  Parliament  upon  this  subject 
might  be  modified  with  advantage.  But  as  long  as  it  remains  law  it  is  essential  that 
it  should  be  universally  observed.  If  one  obeys,  and  another  does  not,  the  utmost 
confusion  and  danger  will  be  introduced.  A  vessel  which  obeys  the  rule  has  a  right 
to  trust  that  the  vessel  which  she  meets,  if  a  British  vessel,  will  obey  it  too.  and  she 
acts  accordingly. 

There  is  one  peculiarity  in  this  case  to  which  it  is  necessary  thai  we  should 
advert.  It  was  strongly  urged  by  the  Counsel  for  the  Appellants  that  it  appeared 
by  the  short-hand  writers'  note  of  what  took  place  during  the  hearing  and  the  report 
of  the  summing  up  by  the  learned  Judge  to  the  Trinity  Masters,  that  the  case  of  the 
Black  Prince  and  the  effect  of  the  evidence  had  been  entirelv  misunderstood  by  the 
Court  below.  It  certainly  does  appear  to  their  Lordships  that  some  material 
mistakes  as  to  particular  facts  were  fallen  into  in  the  course  of  the  proceedings  : 
a  circumstance  which,  judging  from  their  experience  in  the  appellate  Court,  is 
of  extreme  rarity  in  the  [132]  Court  of  Admiralty,  but  which  from  the  infirmity 
of  human  nature  must  sometimes  occur  with  the  very  ablest  and  most  careful  Judge. 
Something,  no  doubt,  must  be  detracted  on  this  ground  from  the  authority  of  the 
decision. 

It  has  induced  their  Lordships  to  examine  the  evidence  with  the  greatest  care,  and 
in  explaining  their  view  of  its  effect  to  go  more  into  detail  than  they  should  otherwise 
have  thought  necessary.  They  are  satisfied  on  the  whole,  that  the  substance  of  the 
case,  and  the  points  on  which  it  depends,  were  properly  understood  and  justly  decided 
in  the  Court  below. 

Upon  the  whole,  therefore,  they  must  advise  the  affirmance  of  the  sentence  in 
both  suits.  Though  they  cannot  but  consider  this  case  as  o"e  open  to  serious  doubt, 
that  circumstance  would  not  be  of  itself  a  sufficient  reason  for  departing  from  the 
rule  that  the  costs  should  follow  the  result.  But  the  Appellants  may  have  been  not 
unreasonably  led,  by  the  inaccuracies  to  which  allusion  has  been  made,  to  think 
that  their  case  had  not  been  properly  understood  below,  and  have,  therefore,  been 
justified  in  requiring  that  a  further  examination  should  take  place  before  another 
Tribunal. 

Upon  these  grounds,  their  Lordships  will  advise  that  no  costs  should  be  given 
of  the  appeal. 

[Mews'  Dig.  tit.  COLONY,  III.  Appeals  to  Tiuvt  Chinch. .  5.  PrvncipU  s  on  which 
Privy  Council  nets;  XXVI.  tit.  SHIPPING,  Admiralty  Law  and  Practice, 
23.  Appeals,  b.  To  Privy  Council,  24.  Costs,  c.  Of  Appeal.  See  note  to  Bland 
v.  Ross;  The  Julia,  1860,  14  Moo.  P.C.  at  p.  241.] 


443 


XV  MOORE,  133       WARD   V.   MVOKK1LL— MINNEHAHA  (THE)  [1861] 

[133]  ON  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY  OF  ENGLAND. 

HENRY  JOHN  WARD  and  Others,— Appellants;  BARTHOLOMEW  M,  CORKILL 
and  Others.  Respondents  *  [July  12.  15.  10.   1861]. 

The   "  Mixxehaha." 

A  contract  by  a  steam  tug  for  towage  may.  from  the  danger  in  which  the  towed 
-el  is  afterwards  placed,  and  rescued  by  the  tug,  be  superseded  and  con- 
verted into  salvage  service. 
But.  in  such  circumstances,  the  claim  to  salvage  is  to  be  watched  by  the  Court 

wicd  tne  closest  attention  and  jealousy. 
The  le<ral  effect  of  a  contract  to  tow  considered  and  defined. 

When^i  steam  tug  ei  s  tow  a  vessel  for  certain  remuneration,  from  one 

place  to  another,  she  does  not  warrant  that  she  will  be  able  to  do  so,  and 
will  do  so,  under  all  circumstances  and  at  all  hazards  :  but  she  engages  that  she 
will  use  her  best  endeavours  for  that  purpose,  and  will  bring  to  the  task  com- 
petent skill,  and  such  a  crew,  tackle,  and  equipment  as  are  reasonably  to  be 
expected  from  a  vessel  of  her  class.  She  may  be  prevented  from  fulfilling 
her  contract  bv  a  vis  major,  by  accidents  which  were  not  contemplated, 
and  which  may  render  the  fulfilment  of  her  contract  impossible  :  and  in  such 
a  case,  bv  the  general  rule  of  law,  she  is  relieved  from  her  obligations.    She 

-  not,  however,  become  relieved  from  her  obligations  because  unfoii  - 
difficulties  occur  in  the  completion  of  her  task :  because  the  performance  of 
the  task  is  interrupted,  or  cannot  be  completed  in  the  mode  in  which  it  was 
orieinallv  intended,  as  by  the  breaking  of  the  ship's  hawser  ;  but.  if  in  the 
discharge  of  this  task,  by  sudden  violence  of  wind  or  waves,  or  other  accidents, 
the  ship  in  tow  is  placed  in  danger,  and  the  towing  vessel  incurs  risks  and 
performs  duties  which  were  not  within  the  scope  of  her  original  engagement. 
■titled  to  additional  remuneration  for  additional  services  if  the  vessel 
be  saved,  and  may  claim  as  a  salvor,  instead  of  being  restricted  to  the  sum 
-  'ulated  to  be  paid  for  towage  [15  Moo.  P.C.  152-155]. 
In  estimating  the  amount  of  remuneration  to  be  awarded  to  the  tULr.  the  fact 

that  the  contract  is  still  to  be  carried  out  is  to  be  taken  into  consideration. 

If  the  danger  from  which  the  vessel  was  rescued  was  occasioned,  or  materially 

rributed,  by  the  tug,  whether  by  wilful  misconduct,  or  by  negligence,  or 

want  of  reasonable  skill  or  equipments,  which  are  implied  in  the  towage 

bract,  no  claim  to  salvage  ar 

A  steam  tug  rendering  salvage  services  must  obey  the  orders  of  the  Pilot  on 

board  of  the  vessel. 
The  Claimants  to  salvage  must  prove  their  own  case,  and  show  that,  the  v 

beimr  in  danger  from  no  fault  of  theirs,  they  performed  services  which  were 
red  by  tin   towage  contract,  and  did  all  they  could  to  prevent  the 
dar  ig 

though  not   specifically  pleaded   in  the  answer,  may  be   proved   to 
.  .stive  a  claim  to  salvage  upon  a  simple  traverse  of  salvage  services;  but 
•he   Defendants   mean   to   charge   the   Claimants   with   purposely   baving 
[    •  the  ship  in  danger,  such  defence  must  be  specifically  pleaded  i: 

Although  the  sum  awarded  by  the  appellate  Court  for  salvage  services  be  under 
£'-'  ill  be  allowed,  if  the  case  be  a  fit  one  to  be  brought  before  the 

•    <    lurt. 

Th.  -  ilvage  brought  by  the  Appellants,  the  owners,  masters,  and 

crews  of  the  steam  [134]  tugs  Storm  King  and  United  Kinrjdom.  against  the  ship 
Mil,  and  freight,  fo  dered  to  her. 

The  Act  on  petition  pleaded,  first,  that  the  Storm  King  was  a  steam-tu^r  of  100 

♦Present:  The  Right  Hon.  Lord  Kingsdown.  the  Right  Hon.  Sir  Edward  Rvau, 
and  the  Right  Hoi.    -  n  Taylor  Coleridge. 
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:    the  vain 
• 

actual  hi  •   the  vab: 

".  of  1 1  hands.    Third, 

.iver- 
pool,  laden  with  a  cargo  of 

Fourth, 
wind  over  the*  Itherivi 

• 
in  the  river  about  7.15  a.m.  and 

■n.  with  all  her  CM  3  [135] 

Channel,  when  those  on  board  of  her  perceived  the  ' 
that  shortly  afterwards  the  sails  of  the  it  !ewed  up,  an 

ght  to  anchor  by  her  port  anchor  on  the  •    -  I 

southern  end  of  Taylor's  Bank,  and  to  the  eastward  and  inside  !  Slack 

Buoy  in  that  Chat  S      a.  that  th<  i  made  for  and  ca 

side  of  the  Minnehaha,  and  an  agreement  was  entered  into  between  thi 
two  ■>     ■  river 

Mersey,  and  then  to  dock  her,  for  the  sum  of  thirty  guineas.     8 
afterward-    the  Si  .  with  all  her  crew  on  board,  was  pi  _  down  the 

Channel,  and  came  alongside  of  the  Minnehaha,  when  th< 

were  offered  to  the  Master  of  the  M  i.  and  that  the 

mained  about  the  Minnehaha.     Eighth,  that  a  line  wr  from 

Kingdom  to  the  Minnehaha?  and  the  hawser  of  thi 

ide  fast  to  thi  <dom.    Ninth,  thai  1  the 

Minnehaha  twice  up  to  her  port  anchor  :  the  same  was  hove  up,  and  the 

tl'nir  then  tugged  at  the  vessel  for  about  ten  minutes.but  in  co:  -  lence 

of  the  wind  and  weather,  the  Minnehaha  made  no  way.     Tenth,  that  the  jib  of  the 

'tn,  and  some  of  the  fore-and-aft  sails  of  the  M 
and  the  United  Kingdom  continued  towing  for  about  iive  minut<  - 
quence  of  the  _  •  rain  upon  the  hawser,  it  parted  on  the  .  [136] 

bow,  and  t  started  ahead  :  but  her  jib  was  at  once  g  d  she 

thereupon  again  made  for  and  came  up  on  the  starboard  side  of  the  M 
Eleventh,  that  the  Minnehaha  let  go  both  her  anchor-  itwithstandii  s 

same,  she  dri:  and  in  about  sis  upon  the  shoal  of  the  south 

end  of  Taylor's  Bank,  which  lies  to  the  westward  of  Formby  Bank,  with  a  narrow- 
Channel  of  deep  water  between  them,  and  the  Minnehaha  knocked  and  thumped 
violently  upon  that  shoal.     Twelfth,  that  the  U  igdom  threw  a  line  on  board 

Minnehaha,  but  the  same  missed,  and  the  United  Kingdom   thereupon 
ahead  and  proceeded  to  the  port  side  of  the  Minnehaha.    Thirteenth,  that  thereupon 

-  form  King  was  hailed,  and  the  services  of  that  tug  were  accepted  by  the  master 
of  the  Minnehaha.    Fourteenth,  that  a  line  was  then  thrown  from  the 

dom  on  to  the  port  bow  of  the  Minnehaha,  and  thereby  a  new  and  unusually 

_  :ng  to  the  Untied  Kingdom,  was  got  on  board  the  Minnehaha  and  made 
h.  that  the  Storm  King  came  up  upon  the  starboard  bow  of  I 
.  and.  by  the  direction  of  the  Pilot  of  the  Minnehaha,  tht-    -■ 
ahead,    and    with    her    hawser    proceeded    to    make    fast     -       thi  King- 

^ixteenth,     that     while     the      -  King     was     making     her     hawser 

fast     to     the  ft,     and     before     strain     could  _         thereon, 

the     "  Kingdom    was     _     :  _     ahead,    full      speed: 

the     same,     the     Minnehaha     continued     to     drift      over     the     shoal. 

-  i.  that  before  strain  could  be  got  upon  both  the  ha  ■  wind  having  then 
;\sed  to  a  >:ale.  the  M*n««-£137]             -          d  both  her  ai  led  to 

drift  until,  at  about  1 1  o'clock   -  -  into  the  narrow  Channel  of  deep  water  between 

the  Formby  and  Taylor  Banks,  and  from  thence  again  took  the  ground  with  her 
on  the  Formby  Bank,  and  her  head  canted  to  the  northward.    Eighteenth,  that  strain 
was    _   -  -  -   .  -.   and   the  two    steam   tutrs.   the  with 

;/  with  fifty,  fathoms  of  hawser  out.  went  ahead,  full 
speed,  and.  with  L'reat  difficulty,  bn     ght  head  to  the  wind,  and 

D  off  the  Formby  Bank  :  bul  juence  of  the  making  of  th 
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tide  and  the  violence  of  the  gale,  they  were  unable  to  tow  the  Minnehaha  over  the 
shoal,  notwithstanding  that  repeated  efforts  for  that  purpose  were  made  by  the 
tugs.  Nineteenth,  that  by  the  assent  of  the  Pilot  of  the  Minnehaha,  further 
efforts  to  tow  her  across  the  shoal  were  then  delayed  till  the  making  of  the  flood 
tide.  Twentieth,  that  meanwhile  the  United  Kingdom  and  Storm  King  continued 
going  ahead  full  speed,  and  thereby  with  much  labour  and  difficulty  kept  the  head 
of  the  Minnehaha  to  the  wind,  and  prevented  her  from  drifting  to  leeward  on  to  the 
Formby  Bank.     T"  .  that  about  1.30  p.m.  a  steam  tug  called  the  Enterprize 

came  up  and  made  fast  to  the  Minnehaha.  Twenty-second,  that  about  2.30  p.m., 
the  flood  tide  having  sufficiently  made,  the  United  Kingdom,  Storm  Kino,  and  Enter- 
.  towed  the  Minnehaha  across  the  shoal  into  the  main  Channel,  and  thence  to  the 
entrance  of  the  river  Mersey,  near  the  Rock  Lighthouse  in  that  river.  Twenty-third, 
that  in  order  that  the  Minn  „:ght,  in  consequence  of  [138]  having  lost  her 

anchors,  be  moored  to  the  great  landing-stage  in  the  river,  the  Storm-  Kino,  by 
direction  of  the  Pilot  of  the  Minnehah  .  and  the  Minnehaha  was  towed  abreast 

of  the  great  lai        a  si    ge  by  the  United  Kingdom  and  the  Enterprize.  Twenty-fourth, 
that  the  Storm  Kino  then  returned  to  the  Minnehai  _ain  proceeded  with  the 

master  of  the  Minnehaha  to  the  great  landing-si  _  :  that  two  anchors,  and  the 
services  of  an  anchor  boat  were  then  procured  for  the  Minnehaha,  and  the  Storm 
proceeded  to  the  '  s  Liasin.  and  from  thence  about  8  o'clock  p.m.  towed 
the  anchor  boat  with  the  anchors  alongside  of  the  Minnehaha.  Twenty-fifth  and 
sixth,  that  by  the  directions  of  the  Pilot,  the  Storm  King  then  remained  by  the 
Mini  rig  her  ass  --anee.  until  12.30  a.m.  of  the  next  day.  when  the 

Minnehaha  arrived  abreast  of  the  great  landing-stage,  the  United  Kingdom  and 
the  Enterprize  towinz  the  head  of  the  Minnehaha  round  to  the  flood  tide.  That  the 
United  Kingdom's  hawser  was  then  shortened,  and  the  United  Kingdom  and  the 
Enterprize.  until  1  a.m.  of  the  next  day.  held  the  Minnehaha,  amongst  a  great 
number  of  vessels,  at  anchor  near  to  the  Minnehaha,  the  gale  continuing  throughout 
;  eriod.  Twenty-seventh,  that  on  the  8th  of  March.  1861.  the  United  Kingdom 
and  Enterprize  docked  the  Minnehaha  in  the  Huskisson  Docks,  the  wind  blowing  very 
at  the  time.  The  twenty-eighth  paragraph  alleged  that  under  the  circum- 
es  aforesaid,  the  United  Kingdom  and  Storm  King  rendered  great  and  im- 
portant services  to  the  Minnehaha,  and  more  particularly  as  hereinafter  stated. 
Twenty-ninth,  that  [139]  from  about  11  o'clock  a.m.  to  2.30  p.m.  of  the  6th  of  March, 
1861,  as  the  Minnehaha  lay  between  the  Formby  Bank  and  the  shoal  of  Taylor's 
Bank,  and  far  out  of  the  navigable  Channel,  and  in  deep  water,  to  the  extent  of 
scarcely  more  than  her  own  length,  so  that,  a  heavy  sea  running,  she.  notwithstanding 
the  efforts  of  the  said  steam  tugs  -    inally  took  the  ground,  sometimes  at  the 

.  and  sometimes  at  the  stern.     That  throughout  such  time  a  heavy  gale  was 
olowing,  and  the  United  Kingdom  and  Storm  King  kept  heaving  the  lead,  and  alter- 
ing  ahead  at  full  speed,  or  slowly,  and  with  great  difficulty  kept  the  Minne- 
in  one  position  :  and.  but  for  the  assistance  of  the  United  Kingdom  and  Storm 
King,  and  those  on  board  thereof,  the  Minnehaha  would  have  drifted  to  leeward, 
and  been  broken  to  pieces    on    the    Formby    Bank,    or    the  shoal,  or  one  of  them. 
Thirtieth,  that  the  services  aforesaid  lasted  during  a  period  of  fourteen  hours,  and 
were  attended  with  zreat  risk  and  labour  to  those  on  board  the  United  Kingdom  and 
Storm  Kin</.     That  the  steam  tuzs  were  much  strained  and  injured,  and  the  United 
Kingdom  was  subject  to  a  two-fold  strain,  caused  by  her  own  steam  power  in  towing 
the  Minnehaha,  and  by  the  Storm  Kino  pulling  at  the  bow  of  the  United  Kingdom, 
hereby  received  the  damage  hereinafter  mentioned.     Thirty-first,  that  the 
deck  ami:-        •  b  the  si  st   and  standard  of  the  towing  gear  was  settled 

down  about  six  feet  each  side  of  the  towing  gear,  and  the  whole  d  -  ^trained: 

that  the  iron  :ied  on  the  keelson  to  attach  the  towing  chain  was  bent 

aft.  and  the  chain  link  where  the  towinz  hook  was  attached  was  partially  split  and 
•  1.    That  the  6team-f_140]-cl  ere  lifted  up  from  the  combings,  and 

the  combings  were  drawn  :  an  iron  stanchion  in  the  after 
hold  was  bent  by  the  -  t  the  hawser  in  towinz.     That  the  two  anzle  iron 

fore  and  aft  beams  and  shorl  una  were  bent  down  and  broken  :  the  support  of 

-  beam  was  driven  down  on  the  top  of  the  boiler  dinging  the  plate  and  caus- 
ae boiler  to  leak  :  that  the  combings  of  the  steam  i  ttled  down  with  the 
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lira  ins,  ni  nl  tin-  In  ilt  s  wrre  ton 1  of  the  rims.    Thai  one  link  of  the  tow  ii lai  was 

sprung,  and  the  butts  of  the  deck  there  were  opened,  and  the  said  steam  tug  received 
other  considerable  damage.    Thirty-second,  thai  the  hawser  belonging  to  the  ' 
Kingdom,  and  by  which  the  Minnehaha  was  towed  by  thai   steam  tug,  was  a  new 

13  inch  bawser,  uever  before  used,  and  < > f  the  value  of   £48,  or  thereal ts,  and  the 

strain  thereon  in  rendering  the  aforesaid  services  was  bo  greal  thai  the  bawser  was 
rendered  useless,  and  a  2-inch  Manilla  line  of  100  fathoms  in  length  was  1" 
rendering  the  said  service.     Lastly,  thai  the  United  Kingdom  and  the  Storm  > 
were  amply  sufficient   to  perform  the  above  services  withoul   the  nci    of  the 

K11I 1 '  r/iri:i . 

The  answer  of  the  owners  of  the  Minnehaha  did  nol  Bel  ou1  any  accounl  oi 
alleged  salvage  service.    The  first  article  admitted  the  avermenl   in  the  sixth  para- 
graph of  the  petition  as  to  the  agreemenl  with  the  United  Kingdom,  and  alleged, 
thai   rlie  other  averments  in  the  petition   were  severally  untrue,  denying  thai   the 
1  nited  Kingdom  or  the  Sturm  King  performed  any  salvage  service  whatevi  c  to  th 
Minnehaha.     The  second  article  pleaded,  thai   the  Master  of  the  Storm  King  coi 
tracted  and  [141]  agreed  with  the  Master  of  the  Minnehaha  to  assisl   the  ' 
Kingdom  in  towing  the  Minnehaha  to  Liverpool,  and  there  docking  her  for  tin'  sum 
of  thirty  guineas,  and  the  third  and  fourth  articles  pleaded  tenders  of  thirty  gu 
to  the  respective  owners  of  the  United  Kingdom  and  the  Storm  King.     The  reply 
traversed  the  second  and  third  and  fourth  articles  of  the  answer. 

The  case  was  heard  on  viva  rare  evidence  in  the  Admiralty  Court.  On  the  pari  of 
the  Plaintiffs  the  Masters  and  crew  of  the  tugs  were  examined.  Their  evidence  was, 
in  substance,  the  same  as  alleged  in  the  petition.  It  was  denied  that  any  agreemenl 
was  made  with  the  Storm  King.  The  Master  ajid  mate  of  an  anchor  boat,  who  raised 
the  anchors  of  the  Minnehaha-,  deposed  to  finding  them  inside  the  south-ei 
end  of  Taylor's  Bank  in  nine  feet  water  at  low  tide:  and  the  Masters  of 
the  Formby  and  Crosby  light-ships  also  gave  evidence  as  to  seeing-  the 
Minnehaha  in  Formby  Hole,  and  observing  the  manoeuvres  on  the  part  of  the 
tugs.  For  the  Defendants,  the  Master,  mate,  and  one  of  the  seamen  of  the  Minnehaha, 
and  the  Pilot  were  examined.  Their  account  of  the  transaction  was  that  the  hawser 
was,  in  the  first  instance,  broken  by  the  United  Kingdom,  by  gross  negligence,  if 
not  wilfully  and  by  concert  with  the  Master  of  the  Storm  King.  Thai  the  United 
Kingdom,  disregarding  the  order  of  the  Pilot  to  back  astern  to  the  bows  of  the  ship, 
took  a  circuit  round  the  stern,  and  so  suffered  the  ship  to  drift  to  leeward  towards 
the  Bank  ;  that  the  two  anchors  were  let  go,  not  in  Formby  Hole,  but  or.  the  leeside 
of  the  fairway  :  that  the  Storm  King  then  came  up,  and  an  agreement  [142]  was 
made  for  thirty  guineas  ;  that  the  anchors  were  then  slipped,  as  it  was  a  matter  of 
importance  to -get  to  Liverpool,  in  order  to  dock  before  the  tides  fell;  that  the  two 
steam-tugs  having  taken  the  ship  in  tow,  negligently  or  wilfully,  and  against  the  order 
of  the  Pilot,  suffered  the  ship  to  go  astern  till  she  touched  Formby  Bank,  not  Taylor's 
Bank,  nor  in  Formby  Hole  ;  that  the  ship  then  struck  amidships  and  aft,  not  for- 
ward, nor  unshipping  the  rudder  or  suffering  any  damage  beyond  the  loss  of  thirteen 
or  fourteen  feet  of  the  false  keel:  that  the  tugs  alternately  drew  the  ship  forward. 
or  suffered  her  to  go  astern  for  a  considerable  time,  wholly  disobeying  the  Pilot,  till 
the  Enterprise  came  up,  at  nearly  dead  low  water,  and  that  the  ship  crossed  the 
shallow  in  tow  of  the  three  tugs,  with  less  water  under  her  than  she  had  when  suffered 
to  drift  across  it  in  the  earlier  part  of  the  day.  It  was  also  deposed  by  the  witnesses 
that  the  state  of  the  weather  was  exaggerated  by  the  witnesses  for  the  Plaintiffs. 

When  the  witnesses  for  the  Plaintiffs  were  about  to  be  cross-examined,  the 
Counsel  for  the  Plaintiffs  objected  to  cross-examination  being  allowed  to  show  wilful 
misconduct,  or  negligence,  on  the  part  of  the  Plaintiffs,  as  such  fact  had  not  been 
pleaded  by  the  Defendants.  The  learned  Judge  (the  Right  Hon.  Dr.  Lushington) 
ruled  that  the  Defendants  were  not  entitled  under  the  pleadings,  to  set  up  a  case  of 
wilful  misconduct,  but,  having  regard  to  the  denial  by  the  answer  to  the  fact  of 
any  salvage  service  having  been  performed,  held  that  the  witnesses  might  be  cross- 
examined  to  show  that  the  danger  which  the  ship  incurred  was  occasioned  by  the  neg- 
ligence of  the  Plaintiffs,  and  the  ineffectual  performance  of  their  [143]  contract  of 
towage.  The  effect  of  the  cross-examination  was  substantially  to  the  same  effect  as 
above  deposed  to  by  the  witnesses. 

The  Judge,  after  summing  up  the  evidence,  and  consultation  with  the  Trinity 
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-  I.  that  the  questions  he  had  put  to  them  and  the  answers  thereto, 
were  as  follow-  i  this:  Was  the  hawser  broken  by  the 
erroneous  conduct  of  the  ai:  :   Yes.     The  nest  question  ' 

ship  in  danger  at  this  time.  and.  if  the  default  of  tl 

A    -  -  •  _  ,-r.     The  third  que-  this:   Was  1 

stifled  in  disobeying  the  order  of  his  employers,  and  attachi: 

_    ■    -•  gside? — Answer:    The  Storm 

was  not  justified  in  what  she  did.     The  fourth  question  was  this:   Were  the 

-  taken  by  the  tugs  skilful  and  proper,  justified  by  reference  to  the  place, 

the  wind,  and  the  ti  light  the  Unitt  Jtorm  King  have  rescued 

ship  from  her  dai._  -  -  oner,  without  risking  her  o 

The  Trir.:  rs  are  of  opinion  that  the  United  Kingdom  ai 

might  have  rescued  the  ship  from  her  position  at  au  earlier  period,  without 
ng  her  own  safety.     The  fifth  question  was  this:  Was  the  ship  in  danger  when 
took  hold  of  her .' — Answer  :  If  the  ship  had  been  properly  mai.    a 
bv  the  tugs,  there  was  no  danger,  but  as  circumstances  were,  danger  might  be  appre- 
hended. 

The  learned  Judge  by  his  sentence  held,  that  the  two  tugs,  the  Uti  lorn  and 

the  Storm  [144]  King  were  to  blame  in  performi:  _  rice  they  undertook  to 

discharge,  and  consequently  that  they  had  forfeited  all  claim  for  salv. ._ 

In  the  case  of  the  Enterprize,  which  was  heard  at  the  same  time,  the  Court  decreed 

_  200  and  c 
The  present  appeal  was  brought  by  the  owners  of  the  United  Kingdom  and  the 

l  King. 
Mr.  Brett.  Q.C.,  and  Mr.  Pritchard,  for  the  Appellants. — Two  quest 
.   upon  the  pleadings:   and  secondly,  whether  there  was  any  misconduct,  or 

-  iributed  to  the  tugs,  the  United  Kingdom  and  the  Storm  Kiny, 

: '^rfeiture  of  their  claim  to  - 
First.  The  learned  Judge  of  the  Court  below  admitted  the  Respondents 
evidence  of  alleged  misconduct  on  the  part  of  the  Appellants,  though  tl  ients 

had  i  .  ed  in  their  ai  -  er  wilful  or  any  other  misconduct,  or  wa 

skill,  or  :    _    e        •  on  the  part  of  the  Appellants.     Althoug  -  was 

raised  bv  the  answer,  yet  the  Court  below-  determined  that  the  A 
conducted  themselves  in  the  services  rendered  by  them,  and  wei     I  -        'led  to 

the  judgment  of  the  Court  in  respect  of  successful  sal      _  "      ■  ibmit, 

that  such  evidence  of  l  •       a  was  improperly  admitted.     The  question  of  plead- 

•  st  important.     A  party  is  not  entitled  to  go  into  evidence,  and  set  up  a 
lifferent  from  the  facts  pleaded.     It  is  apparent  that  the  ques  a    - 

pon  the  pleadings.     All  that  the  answer  of  the  Minnehaha  pleaded,  was 
i averse  [145]  of  the  averments  in  the  petition,  and  a  denial 

g  been  performed.     Surely,  under  such  a  plea,  the  Respondents  had  no 

right  to  prove  negligence.     That  is  a  matte:  -         and  avoidance,  which 

Id  have  been  specially  pleaded.     It  is  the  practice  in  the  Admiralty  Courts,  to 

plead  material  facts,  and  to  set  forth  all  the  circu  -  intended  to  be  brought 

i         fc.     An  omission  to  -  ■       pel.     The  dec:- 

fully  establish  this  view  of  the       -  .  1  That  wa- 

of  a  mate  suing  for  wages,  t  was  pleaded  that  he  had  been 

dru:  -      Evidence  was  tendered  of  the  mate's  general  incapacity,  but   Lord 

sed  to  receive  it.  as  incapacity  had  not  been  pleaded.     In  the  A 
1 1    W.   Re  -  -      "he  Admiralty  Court  refused  to  allow  parties  to  plead  in   reply, 

'leaded  in  the  Act  on  petition.     So,  in  the  Ann  ai  ■  2  W.  Rob. 

and  in  the  Hebe  (2  W.  R  .  with  respect  to  a  rejoinder  introducing  new  matter 

of  defence.     The  principle  in  respect  to  pleading  laid  down  in  these  cases  was 
■  I  and  acted  upon  in  tl:         -   -  Siti  2   V 

227),  and  the  .  2  W.  Rob.  209        -        -  this  T 

the  rule  of  pleading  is  strictly  carried  out.     Lord  K  the  Xorth  Ann 

■     laterial  • 
plead  ■  by  the  wita      -   -    m  each  side,  for  we  must  proceed  seem 

>e  doubt  whether,  in  so  doi:  _ 
shall  arrive  at  the  real  truth  and  justice  of  the  case.''     [146]  And  Lord  Cheln  - 
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in  tli-  i'ii.    206),  explains  and  illu 

strictly  adhering  to  the  rule  of  pleading  in  Maritim 

y,     A.s  to  the  alleged  negligei  ted  to  the  Appellant 

ieen  proved  with   respect   to  either  tug  which  would  work 
Balvage.     There  is  a  great  difference,  wit!  and 

wilful  and  grost  duct  of  salvors.     Thi  American  and  Euglis 

ly  show  the  dii 
Balvage  ma  -  I,  as  in  th 

:  embezzled  the  goods,  and  was  consequently  held  to  havi  ht  to 

Balvage,     In  similar  cin  •  so  held  in  the  Di 

Gallis'  So   in   wilful   neglige  running   a   sh 

Corranes(<o  Wheaton,  173),  the  Duke  of  Mat  toore'sP.CJ  I 

were  cases  of  criminal  misconduct,  or  wilful  negligence;  bul 
that  mis-  0  lesser  degree  only  operates  in  dimini 

remuneration.     Ii   does  not   destroy  the  right  to  salv; 

-  i  •_'  W.  Rob.  313),  Dr.  Lushington  held,  that  the  conduct  of  salvors  up 
certain  time  was  of  a   proper  character,  but  as  their  -  ■  that 

period  was  ogly  reprehensible,  he  allowed  salvage  only  to  the  their 

good  services.     Misconduct,  no  doubt,  diminishes  the  Balvor's  title  to  salvage.     The 

ic  Packet  (3  Hagg.  Adm.   Rep.  ■••   (10  Jur.  865),  the  ' 

Packet  (■">  W.  Rob.  122).    In  the  last  case  the  saint-  .1  ;.  "  When  the 

misconduct    is  wilful,  it  [147]  entails  an   entire  forfeiture  of  the  whole  elaii 
Balvage  remuneration."     Andhethen  y  that, "  Tb  nother  kii 

negligence,  the  effect  of  which  is  to  diminish  the  amount  of  Balvage  reward,  not  to 
take  it  entirely  away.  The  extent  of  this  diminution  is  not  measured  by  the  amount 
of  loss  or  injury  sustained.  med  upon  the  principle  of  proportioning 

diminution  lo  the  degree  of  1        es        I    cannot  be  said, 

that  the  alleged  breaking  of  the  hawser  by  the  United  Kingdom  by  unskilful  manage- 
ment, or  any  other  injudicious  manoeuvring  of  the  tugs,  was  sui 
to  operate  as  a  bar  to  the  claim  to  salvage.      Again,  the  alleged  disobedience  to  the 
Pilot's  orders,  even  it  proved  in  evidence,  would  not  constitute 

is  exactly  put  by  Lord  Campbell  in  the  Duke  of  Manchester.     His  Lordship  say-  (6 

Moore's  I'.C.  Cases,  99),  "  The  very  notion  of  saving  a  ship,  supposes  that  the  salvor, 

ad  of  merely  executing  orders,  shall  perform  some  extraordinary  service,  and 

exert  himself  to  the  utmost  for  the  safely  of  life  and  property."     Upon  the  merits, 

we  submit,  that  the  result  of  evidence  establishes  the  fact,  that  the  ship  was  in   a 

most  critical  position,  and  in  danger  of  total  loss:  that  there  v. as  no  negligence 

whatever  on  the  part  of  the  salvors,  or  disobedience  to  the  Pilot  .  and  that. 

on  the  contrary,  there  was  great  skill  and  judgment  displayed  by  the  Appellants  in 

ling  the  ship  from  a  total  loss.     In  conclusion,  we  insist,  that  1  ement 

of  the  United  Kingdom  to  tow.  was  determined  by  the  hawser  accidentally  breaking, 

and  the  immediate  exposure  of  the  vessel  to  imminent  danger.     The  case  of  the 

King  is  different,  her  ser-[l-48]-vices  were  salvage  throughout.     The  tugs 

1  the  ship,  and  in  so  doing,  incurred  great  hazard  and  danger,  and  the  Appel- 

•  are  consequently  entitled  to  a  liberal  salvage  reward. 

The  Admiralty  Advocate  (Dr.  Phillimore,  Q.C.),  and  Mr.  Aspinall,  for  the  Re- 
spondents.— With  respect  to  the  objection  to  the  reception  of  the  evidence  shewing 
negligence  on  the  part  of  the  Appellants,  we  submit,  that  the  Court  below  was  justified 
in  receiving  such  evidence.  The  answer  denies  generally,  that  anv  salvage  service 
had  been  performed  by  the  Appellants'  tugs.  Under  such  a  plea,  the  Respondents 
were  entitled  to  show,  first,  that  there  had  been  an  ineffectual  performance  of  tim- 
eout'.' towage;  and  secondly,  that  the  danger,  if  any,  that  the  ship  incurred, 
was  solely  occasioned  by  the  negligence  of  the  Appellants.  If  we  adduce  c\  i 
tn  that  effect,  upon  either  points,  it  will  deprive  the  service  of  its  Balvage  char, 
as  it  is  admitted  by  the  Appellants  that,  in  the  first  place,  if  there  be  grave  mis- 
conduct, it  will  reduce  salvage  reward  :  and  in  the  next  instance,  that  negligence  will 
bar  it  altogether.  Nothing,  then,  can  be  clearer  than  that  the  Appellants  must  prove 
their  case.  As  to  the  authorities  cited  by  the  Appellants,  as  establishing  a  principle 
that  facts  upon  which  a  party  intends  to  rely  must  be  pleaded  specially,  it  will  he 
found  that  they  are  nearly  all  confined  to  the  obligation  imposed  upon  the  Plaintiff, 
PC.  iv.  4  111 
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and  not  the  Defendant,  as  in  the  ease  of  the  Peerless  (13  Moore's  P.C.  Cas  -. 
That  necessity  was  decided  in  the  East  Lothian  (14  .Moore's  P.C.  Cases,  1.  i),  which 
qualities  I  13  Moore's  P.C.  Case-.  198),  and  the  North  American  (12  Moore's 

1  is  upon  the  [149]  Plaintiffs  to  prove  their  ease.      It  is 

enough  if  the  Defendants   rely  upon  a   general  traverse  of  the  allegations   in  the 
petition.     As  the  Appellants  originally  contracted  to  tow  and  now  claim  for  sah    s 
the  burden   of   proof   is   imposed   upon  them,  to   establish  satisfactorily  that   they 
rendered  salvage  servi 

But.  secondly,  admitting    that  towage  may  be  converted  into  salvage,  which  we 
do  no;  der  extraordinary  circumstances,  when  the  performance 

of  the  original  service  becomes  impossible,  yet.  we  submit,  that  no  such  case  has 
been  established  in  the  present  instance.  In  the  first  place,  the  danger  of  the 
Minnehaha  has  been  greatly  exaggerated  by  the  Appellants,  and  next,  if  ever  she  was 
in  danger,  it  was  wholly  occasioned  by  their  negligence  or  misconduct,  and  we 
charge  them  with  negligence,  amounting  to  wilful  misconduct.  The  tug.  the  United 
Kingdom,  purpose  ly  forebore  to  exert  her  power,  and  when  compelled  to  do  so.,  did 
it  with  a  jerk  calculated  to  break  the  hawser,  which  was  done.  Again,  she  might 
have  come  back  sooner  to  the  Minnehaha  after  the  hawser  had  broke.  The  dis- 
obedience of  the  storm  Kin;/  to  the  orders  of  the  Pilot  v  -  -  ially  reprehensible. 
N  salvage,  therefore,  could  be  due.  The  DuJce  of  Manchester  (6  Moore's  P.C.  (  •  • 
The  circumstances  in  which  towage  has  been  converted  into  salvage,  have  only 
been  when  the  performance  of  the  original  contract  has  become  impossible,  as  in 
the  case  of  the  Galat  -  bey's  Adm.  Rep.  349),  or.  as  laid  down  by  Dr.  Lushington 
in  the  case  of  the  S  1  Lushington's  Adm.  Rep.  31cM.  where  risk  of  life  and 

property  had  been  incurred  in  saving  the  vessel.  Even  a  Pilot  may  be  entitled  to 
salvage,"  as  held  by  this  Tribunal  in  the  Jonge  Andries  (11  Moore's  P.C.  Cas  - 
if  his  services  were  [150]  beyond  that  of  a  Pilot,  in  saving  a  vessel,  but  a  Court  of 
Admiralty  does  not  look  with  favour  on  such  a  claim.  The  obligations  involved 
under  a  contract  to  tow,  are  ably  expounded  by  Lord  Kingsdown  in  the  Julia  (14 
Moore's  P.C.  Cases.  "210):  that  a  tug  is  to  use  proper  skill  and  diligence,  and  is 
liable  for  anv  damage  by  ber  wrongful  act.  If  the  Storm  King  had  added  her 
strength  to  the  United  Kingdom,  the  Minnehaha  would  never  have  been  in  danger. 
There  is  no  evidence  to  show  the  state  of  distress  at  the  time  of  the  alleged  salvage 
services.  The  Appellants  were  clearly  bound  to  prove  the  circumstances  upon  which 
they  relv  as  having  avoided  the  towage  contract,  which  we  submit  they  have  failed 
to  do. 

Their  Lordships'  judgment  was  reserved,  and  now  pronounced  by 

The  Right  Hon.  Lord  Kingsdown  (August  -.  1861). — This  is  an  appeal  from  a 
decision  of  the  Court  of  Admiralty  respecting  a  claim  of  salvage  brought  by  the 
owners  of  the  steam-tugs  Sturm  King  and  United  Kingdom  against  the  owners  of 
the  ship  Minnehaha,  and  of  the  cargo  on  board  of  her. 

The  steam-tugs  both  belong  to  the  port  of  Liverpool. 

The  Minnehaha  is  a  ship  of  11  "27  tons  register,  and  belongs  to  the  port  of  London- 
derry, (hi  the  11th  of  March.  1861,  she  was  bound  from  New  Orleans  to  Liverpool, 
with  a  valuable  cargo  of  cotton  and  other  goods,  and  on  entering  the  mouth  of  the 
river  Mersey  had  brought  up  at  anchor  in  Crosby  Channel,  being  unable  to  continue 
her  voyage  to  Liverpool  by  reason  of  the  tide,  which  was  ebbing,  [151]  and  the  wind 
which  was  blowing  stromr  south-west  down  the  river. 

It  is  not  in  doubt  that  at  this  time  the  ship  was  lying  in  safety;  but  she 
anxious  to  get  into  dock  at  Liverpool,  which  was  distant  about  seven  miles,  without 
waiting  for  a  change  of  the  .tide,  and  about  9  o'clock  in  the  morning  she  made  an 
I  with  the  M  .-'        of  the  United  Kingdom  to  tow  her  to  Liverpool  and  .Ink 
her  for  thirty  guineas.      The  Storm  King,  at  the  same  time,  offered  her  servi. 

I  .red  by  the  Master  of  the  Minnehaha 
Bsary,  and  he  rejected  it  ;  but  the  Storm  King  still  remained  near,  for  the 
purpose  of  render.  nee  if  it  should  be  required. 

The  hawser  of  the  Minnehaha  was  made  fast  to  the  United  Kingdom,  and  the 
Minnehaha  was  towed  up  to  her  anchor,  which  was  hove  up,  but  soon  afterwards 
the  hawser  broke.     How  this  interval  was  employed,  and  what  was  the  cause  of  the 
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breaking  of  i lit-  hawser,  are  two  important  points  in  dispute  in  this  i  ase.      \ 
ha  v.  ser  broke,  the  ship  of  course  drifted:  bo*   far  she  drifted  is  another  import 
question.     She  lei  go  both  bei  ,  but  it  is  said  by  the  Appellants  thai  they  were 

unable  to  hold  her.  The  United  Kingdom,  on  being  relieved  from  the  weigh!  "t'  the 
Minnehaha,  by  the  breaking  of  the  hawser,  of  course  started  a-head,  but  she  returned 
and  '_ri>t  her  own  hawser  on  board  the  Minnehaha,  which  was  attached  to  the  Bhip. 
The    Storm    King  again  came   up   and   offered   her   services,  which   wi  pted. 

Another  steam  tug,  called  the  Enterprise,  joined  the  other  two,  and  finally  the  three 
boats,  the  tide  having  ch  d  the  flood  tide  sel  in,  towed  the  ship  to  Liverpool. 

[152]  Claims  for  salvage  were  made  by  the  three  boats.     Those  of  the  first  two 
.  the  United  Kingdom  and  the  Sturm  King,  are  alone  before  us. 

The  cases  o    these  Ijwo  boats  differ  in  some  ma  I  we  will  deal  first 

with  that  of  the  United  Kingdom. 

In  her  case  it  is  admitted  that  a  contract  for  towa|  I  into    but 

■tin-  alleges  thai  by  reason  of  the  danger  in  which,  as  she  insists,  i1  haha  was 

afterwards  Dlaced,  and  from  which  she  was  resi  ued  by  the  exertions  of  the  United 

•dom;  the  original  towage  contract  was  superseded,  and  she  I  atitled  to 

claim  Sab 

On  the  pa ii  of  the  Minneliaha,  it  is  conti  nded,  that  she  never  was  in  any  dai 
at  all.  but  that  if  she  was.  such  danger  was  occasioned  entirely  by  the  fault  of  the 
United  Kingdom,  and  that  the  United  Kingdom  <  annot,  therefore,  be  entitled  ti 
reward  for  rescuing  her  from  such  danger;  that,  in  fact,  the  United  Kingdom  per- 
formed none  but  towage  services,  and  performed  those  services  very  ill. 

So  much  discussion  has  taken  place  at  the  Bar  on  the  rules  of  law  by  which  this 
-  to  be  governed,  and  so  much  doubt  has  been  supposed  to  exist  with  respect 
to  principles  which  we  had  imagined  to  be  entirely  settled,  that   it  may  be  advisable 
for  us.  before  considering  the  evidence.  To  state  our  view  of  the  law. 

When  a  steam-boat  engages  to  tow  a  vessel  for  a  certain  remuneration  from  one 
point  i"  another,  she  does  not  warrant  that  she  will  be  able  To  do  so  and  will  do  so 
undei  all  circumstances  and  at  all  hazards;  but  sin-  does  engi  ge  thar  she  will  use 
her  best  endeavours  for  that  purpose,  and  will  bring  to  the  task  competent  skill, 
and  such  a  crew,  tackle,  and  equip-[153]-ments  as  are  reasonably  to  be  expected  in  a 
\  essel  of  her  class. 

She  may  be  prevented  from  fulfilling  her  contract  by  vis  major,  by  accidi 
which  were  not  contemplated  and  wdiicli  ma}-  render  the  fulfilment  of  her  contract 
impossible;  and  in  such  case,  by  the  general  rule  of  law,  she  is  relieved  from  her 
obligations. 

But  she  does  not  become  relieved  from  her  obligations  because  unforeseen 
difficulties  occur  in  the  completion  of  her  task  :  because  the  performance  of  the  task 
is  interrupted,  or  cannot  be  completed  in  the  mode  in  which  it  was  originally 
intended,  as  by  the  breaking  of  the  ship's  hawser.  But  if  in  the  discharge  of  this 
task,  by  sudden  violence  of  wind  or  waves,  or  other  accidents,  the  ship  in  tow  is 
placed  in  danger,  and  the  towing-vessel  incurs  risks  and  performs  duties  which  were 
not  within  the  scope  of  her  original  engagement,  she  is  entitled  to  additional 
remuneration  for  additional  services  if  the  ship  be  saved,  and  may  claim  as  a  salvor, 
ad  of  being  restricted  to  the  sum  stipulated  to  be  paid  for  mere  towage. 
Whether  this  larger  remuneration  is  to  be  considered  in  addition  to,  or  in  substitution 
for,  the  price  of  towage,  is  of  little  consequence  practically.  The  measure  of  the 
sum  to  be  allowed  as  salvage  would,  of  course,  be  increased  or  diminished  according 
as  the  price  of  towage  was  or  was  not  included  in  it.  In  the  eases  on  this  subject, 
the  towage  contract  is  generallv  spioken  of  as  superseded  by  the  right  to  salvage. 

It  is  not  disputed  that  these  are  the  rules  which  are  acted  upon  in  the  Court  of 
Admiralty,  and  they  appear  to  their  Lordships  to  be  founded  in  reason  and  in 
public  policv,  and  to  be  not  inconsistent  with  legal  principles. 

[154]  The  tug  is  relieved  from  the  performance  of  her  contract  by  the  im- 
possibility of  performing  it,  but  if  the  performance  of  it  be  possible,  but  in  the 
course  of  it  the  ship  in  her  charge  is  exposed,  by  unavoidable  accident,  to  dangers 
which  require  from  the  tug  services  of  a  different  class  and  bearing  a  higher  rate 
of  payment,  it  is  held  to  be  implied  in  the  contract  that  she  shall  be  paid  at  such 
higher  rate. 
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To  hi  •   one  hand,  that  a  tug.  having  contracted  to  tow,  is  bound,  what- 

ever happens  after  the  contract,  though  not   in  the  contemplation  of  the  parties. 
and  at  all  hazards  to  herself,  to  take  the  ship  to  her  destination  ;  or,  on  the  other. 
•  in  the  performance  of  the  contract  is  interrupted,  or  vtion 

in  the  mode  originally  intended  becomes  impossible,  the  tug  is  relieved  from  all 
further  duty,  and  at  liberty  to  abandon  the  ship  in  her  charge  to  her  fate  : — would 
he  alike  inconsistent  with  the  public  intei 

The  rule  as  it  is  established  guards  against  both  inconveniences,  and  provides 
at  the  same  time  foi  ship  and  the  just  remuneration  of  the  tug.     The 

rule  s       ttled;  parties  enter  into  towi  ..e  faith  of  it: 

and  we  should  be  extremely  sorry  that  any  doubt  should  be  supposed  to  exist  upon  it. 
It  is  said  that  it  has  never  been  brought  before  us  for  decision.  If  so.  con- 
sidering how  often  the  rule  has  been  acted  upon,  the  almost  necessary  inference 
is  that  it  has  never  been  made  the  subject  of  appeal,  because  it  has  been  universally 
acquiesced  in. 

Whether  the  circumstances  in  each  particular  case  are  sufficient  to  turn  towage 
into  salv;1 .  ften  be  a  subject  oi  great  doubt,  a<  it  is  in  the  present  case:  but 

there  is  one  point  upon  which  their  Lord-[155]-ships  can  entertain  no  doubt,  and 
upon  which  they  are  surprised  that  any  doubt  should  have  been  thrown  at  the  Bar. 
which  the  ship  has  been  rescued  is  attributable  to  the  fault  of 
the  tug  :  if  the  tug,  whether  by  wilful  misconduct,  or  by  negligence,  or  by  the  want 
of  that  reasonable  skill  or  equipments  which  are  implied  in  the  towage-contract,  has 
•ioned  or  materially  contributed  to  the  danger,  we  can  have  no  hesitation  in 
statimr  our  opinion  that  she  can  have  no  claim  to  salvage.  She  never  can  be  per- 
mitted to  profit  by  her  own  wrong  or  default. 

When  it  is  remembered  how  much  in  all  cases — how  entirely  in  many  eases — a 
ship  is  at  the  mercy  of  the  tug  :  how  easily,  with  the  knowledge  which  the 

such  boats  usually  have  of  the  waters  on  which  they  ply,  they  may  place  a 
ship  in  their  charge  in  great  real  or  apparent  peril :  how  difficult  of  detection  such  a 
crime  must  be,  and  how  strong  the  temptation  to  commit  it.  their  Lordships  are 
iuion  that  such  cases  require  to  be  watched  with  the  closest  attention,  and  not 
without  some  degree  of  jealousy. 

In  applying  these  principles  to  the  claim  of  the  United  Kingdom,  the  first 
point  for  consideration  is  whether  the  Minnehaha  was  ever  in  danger,  and  if  she 
were,  whether  the  Court  below  was  warranted  in  finding,  as  it  has  found,  that 
the  danger  was  owing  to  the  misconduct  of  the  tug. 

There  seems  to  be  no  reason  for  thinking  that  there  was  any  danger  till  the 
hawser  broke;  but  when  it  broke,  and  the  ship  drifted,  the  question  is  whether  she 
did  not  then  drift  into  a  position  in  which  she  was  in  very  serious  da;  _ 

.■in  ally  at  anchor,  in  the  fair  way  of  die  [156]  Crosby  Channel.     It 
irs  by  the  charts  that  this  fair  way  is  bordered  on  the  north-north-east  by  a 
•  vond  which  lie  two  sand-banks,  called  "  Taylor's  Hank  "  and 
"  Formby  Bank."  and  betwi  Banks  there   is  a   narrow  channel.     The  two 

Banks  shelve  down  towards  each  other,  but  in  the  midway  there  is  a  .-pace  of  com- 
paratively deep  water,  called  "  Formby  Hole.  This  channel  is  stated  to  be  about 
a  mile  and  a  half  long,  but  not  more  than  from  twenty  to  thirty  fathoi 

-hallow  to  shallow.     That  a  large  ship,  in  rough  weather,  getting  into  Formby 
Hole  must  be  in  great  danger,  appears  to  their  Lordships  to  lie  clear  from  circuiti- 
es of  which  even  landsmen  can  form  an  opinion  :  that  the  fact  i-  SO,  is  proved 
any  witnesses  in  this  rase:  and  the  nautical  gentlemen  who  assist  their  Lord- 
doubl   whatever  that,  in  the  then  -Tate  of  the  wind  and  tide,  the 
Mini"  hich  drew  nineteen  feet  of  water,  if  she  got  into  Formby  Hole,  was  in 

imminent  danger  of  wreck. 

If.  on  the  other  hand,  she  did  not  drift  across  the  ridge  to  which  we  have  re- 
ferred, but  only.  a<  is  alleged  by  the  Respondents,  touched  the  ridge  with  her  stern. 
wa-  no  such  danger  as  would  justify  a  demand  by  the  United  Kingdom  for 
anything  beyond  her  stipulated  hire. 

The  question  then  is  one  of  evidence.  The  Pilot  who  ought  to  be  well  acquainted 
with  the  facts,  no  doubt,  swears  that  the  ship  never  was  in  Formby  Hole. 

But  upon  this  point  their  Lordships  think  that  the  evidence  of  the  Appellants 
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:te  conclusive.     Not  only  is  there  I 
but  there  ny  of  two  wholly  in-[167]-d 

of  the  two  lightships;  and  the  evidence  of  the  Mas  er  of  th     -    . 
their  statement.     In   addition  to  this  eviden 

D   she   drifted,   lei    E  lid   of 

se  drift  beyond  their  ai 

lip  would  be  .-till  further  beyond  the  \-  the 

slipped  her  anchors,  and,  a  I 

Ikhu  i  in  up  and  bring  them  to  her.     Now,  it  i-  pn 

r,  and  Hudson  t lie  mate,  of  the  an  that  thes  ound 

•d  the  ri'i  of  Taylor's  Bank,  or,  in  other  words,  on  the  Bank  forming 

of  Formby  Hole. 

Their  Lords]  2        .-fied  that  the  ship  was  in  danger,  the  next  question  is, 

s  .t  into  such  danger  by  the  misconduct,  wilful  or  otherwise, 

of  the  Unit 

The  first  charge  brought  against  her  by  the  Respondent-  inch,  if  pro- 

perly alleged  and  proved,  would  make  it  fit  that  those  who  were  guilty  of  il 
of  appearing  in  the  Court  of  Admiralty  ns  claimants,  should  stand  in  the  dock  at 
Liverpool  as  criminals.     It  is  nothing  less  than  this:  that  the  persons  in  charg 
with  a   view  to  their  own   advantage,   purposely   put    in   peri! 
valuable  ship  and  cargo,  and  the  lives  of  those  on  board  of  her.     It  is  contended  that, 
after  the  I    a         -   attached  to  the  ship.  They   purposely   forbore  to  exert  her  full 
power  for  the  performance  of  her  contract,  and  that  when  she  was  compelled  I 
a-head  she  did  so  with  a  [158]  sudden  jerk,  with  the  intention  of  breaking  the 
ship's  hawser,  and  succeeded  in  doing  so. 

No  such  charge  is  contained  in  the  answer  of  the  Respondents,  and  their  Lord- 
ships agree  with  the  learned  Judge  below,  that  if  it  were  intended  to  be  made  it 
should  have  been  brought  forward  in  the  pleadings.     There  does  not  appear  to  be 
anything  in  the  evidence  to  warrant  such  an  accusation,  and  it  is  unnecessary  to 
der  it  further. 
It  is  then  contended  by  the  Appellants  that,  as  to  negligence  or  error  in  judgi: 
there  is  no  case  brought  forward  by  the  answer,  and  that  the  Court  is  precluded 
from  inquiry  into  that  matter.     We  are  not  prepared  to  go  that  length.     The  claim- 
must  prove  their  own  case:  they  must  show  that  the  ship  being  in  danger  from 
lit  of  theirs,  they  pjerformed  services  which  were  not  covered  by  their  towage 
act,   and  did   all  they  could  to   prevent   the  danger.     If   entitled   to   salvage 
at  all.  the  amount  must  in  a  great  degree  depend  on  the  promptness  and  efficiency 
ie  services  rendered. 

If  the  Court  below  was  right  in  holding,  that  after  the  hawser  broke  the  Uti 
torn  did  not  come  up  as  soon  as  she  mig  bly  have  done,  and  ou_ 

have  done,  in  order  to  repair  the  mischief,  and  that  the  danger  into  which  the 
Minnehaha  fell  was  occasioned,  or  substantially  increased,  thereby,  then  we  think 
it  was  properly  decided  that  she  could  make  no  claim  to  salvage. 

It  has  been  found  by  the  Trinity  Masters  in  the  Court  below,  that  the  hawser 
was  broken  by  the  erroneous  conduct  of  the  alleged  salvors,  and  that  the  United 
Kingdom  and  Storm  King  might  [159]  have  rescued  the  ship  from  her  position  at 
an  earlier  period,  without  risk  to  their  own  safety. 

If  these  findings  are  warranted  by  the  evidence,  the  judgment  is  right  :  but  we 
have  great  difficulty  in  arriving  at  these  conclusions.  As  to  the  first,  and  much  the 
important  point,  the  breaking  of  the  hawser.  It  is  found  to  have  been  done 
"  by  the  erroneous  conduct  of  the  alleged  salvors."  But  the  alleged  salvors  were 
the  United  Kingdom  and  the  Storm  King;  and  what  could  the  Storm  Kin 
have  to  do  with  it .' 

A_'ain,  we  have  looked  in  vain  for  any  sufficient  evidence  to  justify  the  finding 
with  respect  to  the  United  Kingdom.  Our  Nautical  Assessors  arc  of  opinion,  that 
the  accident  was  caused  by  the  failure  of  the  hawser,  which  was  unable  to  bear  the 
heavy  strain  to  which  it  was  exposed  between  a  large  ship  dawing  nineteen  feet  of 
water,  and  a  powerful  tug  pulling  her  against  a  strong  tide  and  squalls  of  wind 
in  a  rough  • 

The  other  complaint  made  against  the  United  Kingdom   is.  that  she  ought  to 
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have  come  up  sooner  after  the  hawser  broke,  and  that  she  might  have  done  >o  by 
backing  under  the  bows  of  the  Minnehaha. 

Upon  this  point  there  is  no  distinct  finding  in  the  Court  below.  It  is  sworn  by 
the  wi  see  for  the  United  Kingdom  that,  by  reason  of  the  hawser  of  the  Minne- 
haha having  broken  close  to  the  ship  and  dragging  in  the  water,  it  was  impossible 
for  the  tug,  in  the  position  in  which  the  ship  was.  to  have  backed  under  the  bows  of 
the  ship.     Our  Nautical  Assista: its  that  opinion — they  think  that  the  course 

which  the  tug  actually  adopted  was  that  which  in  the  circum-  s  of  the  case  was 

proper;  and  [160]  that,  considering  what  was  to  be  done  in  _  _    >ut  their  own 

-    'ply  the  place  of  that  which  was  broken,  there  was  no  wa- 
promptitude  or  nautical  skill  on  the  part  of  the  crew  of  the  United  Kingdom. 

ugh  we  think  that  the  Appellants  mu^t  make  out  their  own  case,  and  that  the 
objections  to  which  we  have  referred  are  open  to  the  Respondents,  still,  in  judging 
of  the  effects  of  evidence,  we  must  have  regard  to  the  degree  of  notice  which  was 
given  by  the  Respondents  to  the  Appellants,  of  the  nature  of  the  objections  on  which 
it  was  intended  to  rely.  Certainly,  the  defence  here  is  so  framed  that,  although  it 
puts  in  issue  all  the  facts  alleged  by  the  Appellants,  it  does  not  give  them  not: 
any  particular  point  to  which  their  evidence  should  be  especially  directed.  N  - 
withstanding  the  strong  impression  which  we  entertain  as  to  the  result  of  the 
evidence,  yet  if  our  conclusion  depended  in  any  material  degree  upon  the  de- 
meanour of  the  wi*  -  -  ad  the  mode  in  which  their  evidence  was  given,  and  if  it 
appeared  to  us  that  the  finding  of  the  Trinity  Master-  -  sistent  with  what 
we  hold  to  be  certain  facts,  we  should,  probably,  yield  to  the  authority  of  the  Court 
below,  however  it  might  differ  from  the  advi  to  us.     But  there  are  in  the 

finding  below  conclusions  which  we  a:     -  i  are  mistaken.     It  is  found,  anp     _-• 

other  things,  that  the  ship  never  was  in  dai  _  :act  with  respect  to  which  we  can 

entertain  no  doubt. 

Thus  much  as  to  the  case  of  the  United  Kingdom. 

Tiie  case  of  the  Storm  King  is  different.     After  her  services  had  been  rejected, 
after  the  Minnt        •    [161]  rmby  Hole,  and  when  the  danger  had  occurred. 

she  i  'gain.     If  in  this  state  .  -  she  made  at        _  tract  she  can 

claim  nothing  more  :  for  nothing  supervened  afterwards  to  change  the  character 
of  the  services.  And  with  respect  to  her,  the  main  question  is,  whether  she  entered 
into  any       a    -    -lent  or  not. 

Upon  this  point  we  do  not  observe  any  finding  in  the  Court  below.     It  seems 
to  have  been  assumed  that,  whether  there  was  a  contract  or  not.  yet  if  the  shi' 
rescued  from  danger  without  any  default  of  the  tug.  she  would  be  entitled  to  claim 
salvage,   notwithstanding  the  contract.     We  cannot,  for  the  reasons  alread; 

J,  agree  in  this  view  ;  for  the  danger,  whatever  it  was,  had  been  incurred  before 
the  contract,  if  ever  made,  had  been  entered  into. 

e  evidence  as  to  the  contract  is  quite  contradictory:  it  is  for  the  Respond 
to  prove  such  an  agreement,  and  we  think  they  have  failed  to  establish  it.     There 
appears  to  be.  as  it  was  likely  there  should  be  in  the  confusion  which  prevailed. 
!::-_'.     The  utmost  extent  to  which  the  evidence  could  be  carried 
(and  we  do  not  think  it  ■jroes  even  to  that  length),  appeal  -  •  -  )  be  that  the  Storm 

King  insisted  on  being  placed  on  the  same  terms  as  the  United  Kingdom,  i.e..  not 
iviug  thirty  guineas,  but  being  on  the  same  footing  as  the  United  Kingdom, 
whatever  that  might  be. 

Then,  were  any  ■  rendered  by  these  vessels  which  could  be  properly  termed 

salvage.'  On  the  assumption  that  the  ship  was  in  the  position  in  which  we  have  no 
doubt  that  she  was,  we  think  such  services  were  rendered.  The  attempt  to  tow 
the  ship  across  the  shoal  at  first  failed.     It  became  -         -     to  [162]  manoeuvre 

that,  till  the  tide  turned,  the  ship  should  be  kept  from  getting  on  the  bank,  and  this, 
we  are  advised,  required  considerable  skill,  and  we  think  it  is  made  out  that,  in 
endeavouring  to  tug  the  ship  out  of  the  shoal,  the  United  Kingdom  suffered  some 
injury  lv  3       V.  alleged  disobedience  by  the  •'  .   •■■/ of 

the  ■Tiler'-  of  the  !  to  the  mode  in  which  he  should  attach  himself  to  the  ship, 

the  genera]  rule  is  not  disputed,  that  the  dir  -     :'  the  Pilot  are  to 

But  in  such  cases  there  may  well  be  a  dir:  :  opinion  as  to  the  most  adv 
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mode  of  procei  ad  we  think,  upon  the  result  of  the  •  thai  the  Pilol 

acquiesced  in  the  co  □  by  the 

Upon  the  whole,  notwithstanding  the  extreme  reluctance  which  we  always  feel, 
for  tl ;ned  in  The  Julia  (14  Moore's  P.C.  Cases,  210)  to  disturb  judg- 

ments in  the  Admiralty  Court,  upon  ion  which   we  must 

proceed  in  this  case,  we  feel  ourselves  compelled  to  advise  Ber  Majesty  to  reverse  the 
present  sentence  as  to  both  vessels. 

We  are  satisfied  that  the  breaking  of  the  ship  d  ip  in  danger; 

that  when  she  drifted  over  the  shoal  mho  Formby  Bole,  and  as  1"-.  lay  there, 

such  d  ontinued  :  that  she  was  rescued  fr such  danger  by  the  exertions  of 

the  steam-tugs;  that   as  to  the  United  Kingdom,  the  towage  contra*  so  far 

suspended  as  to  entitle  her  to  a  la  rger  remunerat  ion  under  thi 

as  i"  the  Storm  King,  no  towage  contract  at  a  fixed  price  is  established.  We 
tli ink  that  evidence  does  not  w  arrant  a  finding  that,  as  to  both  or  either  of  the  steam- 
tugs,  there  w  is  any  default  in  the  performance  of  their  duty. 

[163]   With   respect    to   the   amount   of   remuneration,   we  are   in  considerable 
difficulty. 

The  United  Kingdom  was  by  no  means-  relieved  from  the  performance  of  her 
towage  contract  by  the  accident  of  the  rope  breaking.  She  was  bound  to  do  what 
sin-  could  to  repair  the  mischief  by  throwing  on  board  her  own  hawser,  and,  when 
circumstances  should  make  it  possible,  to  tow  the  ship  to  Liverpool.  And,  in  esti- 
mating the  amount  to  be  awarded,  we  think  this  must  be  taken  ''1111.  We 
shall  advise  Her  Majesty  to  award  a  sum  of  £.'io<i.  10  the  f'nited  Kingdom,  to 
As  to  the  Storm  King,  the  services  which  she  rendered  were 
little  more  than  towage,  and  we  think  they  will  be  amply  remunerated  by  a  sum  of 
E50.  Both  vessels  must  have  their  costs,  both  in  the  Court  below  and  in  this  Court. 
We  think  that  the  circumstances  of  this  case  made  it  fit  to  be  tried  in  a  Superior 
Court  (a). 

[Mews'  Dig.  tit.  SHIPPING;  A.  XVIII.  Salvage;  5.  Salvagt    S  ■<:  e.   Various 

Services,  20.  Practice,  f.  Pleadings.  S.C.  30  L.J.  Adm.  211;  7  Jur.  (N.S.) 
L257;  Lush.  335;  4  L.T.  810;  9  W.R.  925;  see  The  White  Star,  1866,  L.R.  1 
Ad.  and  E.  60:  the  /.  C.  Potter,  1870.  L.R.  3  Ad.  and  E.  298;  the  Wax 
1871.  L.R.  3  Ad.  and  E.  378:  Teo  v.  Tatem;  the  Orient,  1871,  L.R.  3  P.C.  703; 
8  Moo.  P.C.  (X.S.i  74:  the  Robert  Dixon,  1879,  I  P.D.  128;  5  P.D.  57.  By  s. 
18  of  the  Judicature  Act,  Lv7-".  (36  and  .".7  Vict.,  c.  66),  and  s.  4  (3)  of  the  Judi- 
cature Act,  1891  (54  and  55  Vict.,  c.  53),  the  jurisdiction  of  the  Judicial  Com- 
mittee upon  any  judgment  or  order  of  the  High  Court  of  Admiralty  was,  except 
is  to  prige,  transferred  to  the  Court  of  Appeal.] 


[164]  OX  APPEAL  FROM  THE  SUPREME  COURT  OF  NEW  ZEALAND. 

HENRY  BUNNY,— Appellant;  THE  JUDGES  OF  THE  SUPREME  COURT  OF 
NEW  ZEALAND  and  CHARLES  DUDLEY  ROBERT  WARD,— Re- 
spondents* [Feb.  11,  1862]. 

Two  Orders  of  the  Supreme  Court  at  New-  Zealand,  the  first  suspending,  and  the 
nd   striking   an   Attorney  off  the  Rolls  of  that  Court,   sustained  by  the 
Judicial  Committee. 
B.,  an  English  Solicitor,  was  admitted  to  practice  in  the  Supreme  Court  at  New 


(a)  As  to  the  allowance  of  costs  in  salvage  cases,  where  the  Claimant  does  not 
recover  in  the  Court  of  Admiralty  a  greater  sum  than  £200.  see  Statute.  17th  and 
18th  Vict.,  c.  104,  sec.  460  [see  now  ss.  547.  548,  571  of  the  Merchant  Shipping 
Act.  1894  (57  and  58  Vict.,  c.  60)],  and  the  Privy  Council  Act.  6th  and  7th  Vict., 
■  .  38,  sec.  12.  giving  power  to  the  Judicial  Committee  to  allow   costs  on  appeal. 

*  Present:  The  Right  Hon.  Lord  Kingsdown,  the  Lord  Justice  Knight  Bruce, 
and  the  Lord  Justice  Turner. 
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Zealand.  After  B.  had  left  England  a  Bill  was  tiled  in  the  Court  of  Chancery 
in  respect  of  matters  in  which  B.  was  form  _     .        in.     In  that  suit 

charges  of  fraud  and  misconduct  by  B.,  in  his  professional  character,  were 
de;  Upon  such  matter  becoming  known  in  the  Colony,  application 

was  made  by  W.,  a  Barrister  practising  in  the  Supreme  Court  in  thai 
but  a  stranger  to  the  suit  in  England,  to  strike  B.  off  the  Rolls  for  such 
onal  misconduct  :  and  the  Supreme  Court  granted  a  rule,  and  afterv. 
made  an  Order  thereon,  suspending  B.  from  practising  as  a  Solicitor  u 

should,  by  prosecuting  to  conviction  for  perjury  the  parties  in  England 
who  had  deposed  to  the  facts  affecting  his  character  in  the  suit  in  England, 
or  by  some  other  means,  satisfy  the  Supreme  Court,  within  one  year,  that  the 
charges  alleged  against  him  were  unfounded:  failing  which,  it  was  ordered, 
that  he  should,  on  motion  by  any  member  of  the  profession,  be  struck  off  the 
Rolls.     A  twelvemonth  hav     _  sed  without  B.  having  complied  with  this 

Order,  the  Supreme  Court,  at  the  instance  of  W.,  struck  B.  off  the  Rolls 
Solicitors :  Held. 

First,  that  W.  had  a  li  in  the  matter  [15  Moo.  P.C.  172.  1 1 

S     ond,  that  the  Supreme  Court  had,  upon  the  rule  granted  at  thi 

W..  the  power  to  make  the  Order  of  suspension  upon  the  conditions  therein 
imposed,  and,  upon  failure  thereof,  that  it  was  the  dutv  of  the  Court  to 
strike  B.  off  the  Rolls  [15  Moo.  P.C.  1  ? ' 

Third,  that,  although  the  :.st  B.  constituted  an  indictable  offence, 

the  Court  of  New  Zealand  ound  to  refuse  to  interfere  in  the  matter 

until  after  conviction  [15  Moo.  P.C.  IT 2.  175]. 

By  the  Order  in  Council  dated  the  10th  of  May.  sion  is  made  for  a 

direct  appeal  from  judgments,  decrees,  or  orders  of  the  Supreme  Court  at 
New  Zealand  to  the  Queen  in  Council. 

That  Court  refused  to  aUow  an  appeal  from  an  Order  made  before  the  date  of 
that  Order  in  Couneil  on  the  ground  that  it  was  not  retrospective  in  its 
operation.  Upon  petition,  special  leave  to  appeal  granted  i!."'  Moo.  P.C. 
172]. 

This  appeal  ._rht  from  two  Orders  made  by  the  Supreme  Court  of  New 

Zealand,  dated  the  2nd  [165[  :nl»er.  1859,  and'the  201 

By  the  first  of  tlie^e  Orders,  the  AppelL  sing   as  an 

Attorney  of  tl.     3  .e  Court  of  New  Zealand,  until  he  should,  by  proseeut: 

conviction  for  perjury  parties  in  England  who,  it  was  alleged,  had  sworn  certain 
calumniatory  matters  against  him  in  a  cause  of  Lovelock  v.  Turner,  formerly  de- 

e  Court  of  Chancery  in  England,  or  by  other  and  sufficient  mi 
make  out  to  the  satisfaction  of  the  Supreme  Court  that  the  (  :'  fraud  alleged 

against   him,  were  substantially  false  and   unfounded:    and,  in  the  alternative,  if 
the  Appellant  should  not  have  made  the  same  out  to  tli<  ion  of  the  Supreme 

Court  within  one  year  :  'late  thereof,  he  should,  on  motion  by  any  member 

of  th  >n.  be  struck  off  the  Roll  of  Solicitors,  and  he  was  further    ordered  to 

pay  the  i  •  proceeding-;.     By  the  second  Order,  the  Appellant  was  ordered 

■k  off  the  Roll  o:  S  -  for  not  having  done  what  the  Court  ordered 

and  directed  by  the  Order  of  the  2nd  November.  1  - 

The  circumstances  which  led  to  the  making  of  these  Orders  were  these:  — 
The  Appellant,  formerly  an  Attorney  of  the  Queen's  Bench,  and  a  Solicit 
the  Higl  Chancery  in  England,  left  England  with  his  family  in  the  year 

Zealand. 
\  .arture  from  England  a  fiat  of  Bankruptcy  was  issued  against  him 

in  England,  where  he  [166]  was  declared  a  Bankrupt  :  and.  under  a  warrant  of  the 
1  .land  were  seized,  whereupon  he  instituted 

■     ".rt  of  New  Zealand  to  recover  3,  and  dis- 

putii  ent  havii  a    inst  him  by  that  Court, 

led  to  the  Queen  in  Council. 

■■  the  pur  -  appeal,  lie  left  New  Zealand,  and  arrived  in 

ind  in  the  month  of  April,   1.^57.  when  he  surrendered  hi  the  Court 

'-.     The  .  •   the  judgment  of  the  Supreme  Court  of 

r 
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Zealand  was  prosecuted  by  the  Appellant   befori    the   Privy  Council  (set    Bimny  v. 
Hart.   11   Moore's    P.C.  Cases,    189),    when  terms    of    arrangement    urn-    comi 
between  the  Appellant   and  the    \  .  and  an  Order  w 

quently  made  I > v  the  Court  of  Bankruptcy,  upon  the  footing  that  the  appeal  should 
be  withdrawn,  and  thai  the  costs  of  the  Appellant  both  of  the  proceedings  in 
Zealand  and  of  his  petition  should  be  paid  out  of  the  estate.     The  Appellai 
tained  a  seoond-class  certificate. 

Shortly  afterwards  and   in  the  month  of   November,    1857,   the  Appellant   left 

i        and  for  Xe\\  Zealand,  wluie  he  arrived  in  the  month  of  February,  1858,  and 

giving  notice  he  applied  to  Mr.  Justice  Gresson,  at  Wellington,  to  be  admitted 

an  attorney  of  the  -  Courl   of  New   Zealand.     The  Appellant's  application 

pposed  by  Mr.  Brandon,  a  Solicitor  of  that  Court,  on  tl  d  of  his  I; 

ruptcy  in  England,  and  alsu  upon  allegation  that  the  Appellant  had  left  England, 
without    the   knowledge   of   his  creditors.     The   Appellant    [1G7]    replied   to   these 
itions  by  affidavit,  setting  forth  the  circumstances  under  which  h<-  [efl  England, 

and  denying  that  at  that  time,  bi  i sii  ce,  that  lie  had  i  i  with 

any  improper  transaction  professionally  or  otherwise,  or  had  ever  been  guilty  of 
anv  :  nor  during  the  time  he  was  in  England,  disputing  the  adjudication  of  bank- 
ruptcy and  settling  his  affairs,  when  everything  v., is  investigated,  was  then 
slightest  reflection  upon  him  in  his  professional  character,  or  any  charge  of  a 
fraudulent  or  improper  nature  made  against  him.  The  Rev.  Arthur  Baker  also 
made  an  affidavit  to  the  effect  that  tin-  Appellant  was  a  proper  person  to  be  admitted 
as  an  Attorney. 

iin  the  17th  of  June.  1858,  Mr.  Justice  Gresson  made  an  Order  whereby  the 
Appellant  was  admitted  conditionally  to  practise  as  an  Attorney  of  the  Court  of 
New  Zealand,  for  the  space  of  twelve  months,  subject  to  certain  inquiries  to  lie  made 
in  England. 

In  consequence  of  the  inquiries  directed,  the  Registrar  of  the  Supreme  Court 
wrote  to  the  Incorporated  Law  Society  in  England,  and  also  to  the  firm  of 
Messrs.  Lawrence  and  Co.,  the  Solicitors  in  the  Bankruptcy  of  the  Appellant,  for 
information  respecting  the  Appellant's  conduct  in  England. 

The  year  for  -which  the  Appellant  was  admitted  by  Mr.  Justice  Gresson  as  an 
Attorney  of  the  Supreme  Court  having  expired,  and  no  information  or  answers 
having  been  received  from  England  to  the  inquiries  directed  by  the  above  Order  of 
June.  185.v.  the  Appellant  gave  notice  of  an  application  to  be  made  by  him  to 
Mr.  Justice  Johnson,  at  Wellington,  to  he  admitted  an  Attorney  of  the  Supreme 
Court.  This  application  came  on  to  he  heard  before  Mr.  Justice  Johnson,  when 
Mr.  Brandon  and  Mr.  Ward,  a  Bar  [168]-rister-at-Law,  practising  in  that  Court. 
opposed  the  'Appellant's  admission  as  an  Attorney.  The  Appellant's  application 
was  however  granted,  and  his  name  inserted  on  the  Roll  of  the  Court. 

Some  time  afterwards,  by  a  rule  of  the  Supreme  Court,  made  on  the  affidavit  of 
Ward,  it  was  ordered,  that  the  Appellant  should  show  cause  why  he  should  not  be 
struck  off  the  Rolls  of  the  Court,  for  having  by  fraud  obtained  his  admission  to 
practise  as  an  Attorney  of  the  Court,  and  also  on  account  of  the  matters  referred 
to  in  the  affidavit  of  Ward,  and  the  exhibits  thereunto  annexed.  By  this  affidavit 
certain  allegations  of  fraud  and  misconduct  were  made  against  the  Appellant  in 
■t  of  the  cause  of  Lovelock  v.  Turner,  in  the  Court  of  Chancery  in  England. 
These  allegations  were  positively  denied  by  the  Appellant  in  his  affidavit  in  answer 
to  that  of  Ward.  The  documents  produced  before  Mr.  Justin-  Johnson,  in  addition 
to  the  affidavit  of  Ward,  were  attested  copies  of  Bill  and  answers,  affidavits  and 
decree  in  the  cause  of  liovelock  v.  Turner.  By  this  Bill,  it  appeared,  that  tin-  Appel- 
lant was  made  a  Defendant  while  he  was  resident  in  New  Zealand,  and.  in  conse- 
quence, the  Bill  as  against  him  was  taken  pro  confesso.  It  appeared  that  the  object 
of  that  suit  was  to  obtain  a  declaration  of  the  Court  of  the  right  and  interest  of  the 
Plaintiff,  in  respect  of  certain  transactions  in  which  the  Appellant  had  acted  as 
Solicitor,  and  in  which  he  was  also  interested  as  mortgagee.  Among  the  affidavits 
filed  in  that  suit  was  one  by  a  former  clerk  of  the  Appellant,  who  deposed  to  certain 
entries  in  an  account  book  kept  by  the  Appellant  when  practising  in  England,  in 
respect  to  the  mortgage  transaction,  in  which  it  was  alleged,  that  a  [169]  material 
P.C.  rv  457  15a 
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pellant,  by  which  the  nature  of  the  transaction  was 

entirely  changed. 

'  the    10th    of    October.   1859.  cause  was    shown    by    the    Appellant,  before 

Mr.   Justice   Johnson,   aeainst   the   rule  being  made   absolute,   and  on  the   2nd   of 

following,  that  Judge  delivered  the  judgment  of  the  Court,  in  which  he 

gard  to  the  denial  upon  oath  by  the  Appellant,  of  his  know- 

_ainst  him.  and  to  his  representations  upon  oath  as  to  the 

to  which  they  refer,  the  ends  or"  justice,  in  his  opinion,  would  be  attained,  and 

rinciple  infringed,  by  suspending  him  from  practising  as  an  Attorney  of  the 

Court,  up  in  conditi 

A     ordinglv.  bv  an  Order  of  t;     -  I     urt,  of  the  same  day,  it  was  ordered, 

that  the  Appellant  be  suspended  from  practisij  _     -  Solicitor  of  that  Court,  and 

from  all  the  rights  and  privileges  granted  to  the  >         tors  of  the  Supreme  Court 
rtue  of  any  Act  or  Ordinance  of  New  Zealand,  until  he  shall  by  prosecuting  to 
tion  for  perjury,  the  or  some  of  the  pc-     -        England  who  have  sworn  the 
calumniatory  matter  against  him  set  forth  in  the  exhibits  thereinbefore  mentioned, 
or  bv  other  sufficiei  have  made  out  to  the  satisfaction  of  this  Court,  that  the 

charges  of  fraud  m:  _  •■      forth  in  the  said  exhibits,  are  substantially 

and  unfounded  :   Provided  that  if  the  Appellant  shall  not  have  made  the  - 
out  to  the  satisfaction  of  this  Court  within  one  year  from  the  date  hereof,  he  shall, 
on  motion  bv  any  member  of  the  profession,  be  struck  off  the  roll  of  Solicitors  :  and 
is  further  ordered  [170]  that  I  of  the  present  proceedings  be  paid  by  the 

lant." 
The  Appellant  applied  to  the  Supi\  Sew  Zealand,  for  leave  to  appeal 

to  Her  Majesty  in  Council  from  the  Order  of  the  2nd  of  November,  1X.V.>.  when 
Mr    Just  n  refused  the  same  with 

Upon  this  refusal,  the  Appellant  presented  a  petition  to  Her  Majesty  in  Coun 
praying  for  special  leave  to  appeal  from  that  Order.     The  petition  came  on  for 
ing  on  the  20th  of  February  vhen  their  Lordships  declined  to  make  an 

order  upon  the  petition,  as  Mr.  Justice  JeJinson  had  sent  information  to  the  Council 
Office  that  there  was  an  intermediate  appeal  to  the  Governor  and  Council  in 
Zealand. 

the  10th  of  May,  1860,  an  Order  in  Council  was  passed,  making  |> 
for  a  direct  appeal  from  the  Supreme  Court  in  New  Zealand,  to  Her  Majesty  iu 
Council. 

Mr.  Ward,  on  the  3rd  of  Noveml>er  following,  filed  an  affidavit  setting  out  the 
Order  of  the  Supreme  Coun  of  the  3rd         N  -  -   to  the 

that  he  believed  that  the  Appellant  had  not  made  out  to  the  satisfaction  of  the  Court 
that  the  charges  of  fraud  made  against  him  a-  i  d  by  the  proceedings  in  the 

Court  of  Chancery  in  the  suit  of  Loirlocl:  v.  Turner,  were  substantially  false  and 
unfounded,  that  the  term  of  one  year  had  elapsed  since  the  date  of  that  Order,  and, 
at  the  same  time,  he  ^-avc  notice  of  m  .:  the  Court  would  [171]  be  moved  on 

3th  of  November  next,  that  the  Appellant  be  struck  off  the  Roll  of  Attorneys 
pursuant  Irder  of  the  Court  made  on  the  2nd  of  November.   1859,  or  such 

Ord  Court  might  think  fit  to  make. 

The  Appellant  tiled  a  petition  in  answer  to  this  application,  stating  the  fact  of 

Her  Majesty  in  Council,  for  leave  to  appeal  direct  from  the  Order 

dated  tht  N         ober,  1859,  as  the  reason  for  not  complying  with  the  condi- 

by  such  Order,  and  praying  under  the  provisions  of  the  Order  in 

Council  for  leave  to  appeal  direct   from  that   Order  of  the  Court.     This  petition 

was  heard  before  Mr.  Justice  Johnson  on  the  *th  of  November.  I860,  when  the  appli- 

appeal  was  refused,  and  the  petition  d>      ss        on  the  ground 

that  the  Order  in  Council  had  not  a  retrospective  operation,  and  «as  not  applicable 

1  •  I    mncil  was  made. 

Cause  -,  by  the  Appellant  before  Mr.  u  the  Ti 

\       mber,  lx'  •   by  Mr.  Ward  cause  why  lie  should  not  be 

struck  off  the  when  jud  iferred  :  ami  on  the  20th  of 

.id  Chelmsford,  t'  Hon.  Lord  Kit  _- 

the  Right   B        S      Edward  Ryan,  a       S      I  i        t  Coleridf 
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November,  I860,  Mr.  Justice  Johnson  gave  judgment,  ordering  the  Appellant  to  be 
forthwith  struck  ofl  the  Roll  of  Attorneys  of  the  Supremi    I  ourl 

TIm'  Appellant  applied  to  the  Supreme  Courl  of  Ne^  Zealand  for  Leave  to  app 
direct  to  Ber  Majesty  in  Council  from  this  judgment,  whicb  was  granted. 

The  Appellant  then  presented  .1  petition  to  Her  Ma  jest]  m  Council  praying  foi 
special  leave  to  appeal  from  the  Becond  Ordei  of  Suspension  of  2nd  of  Novem- 
ber, 1859. 

[172]  (June  II.  1861.*  1    Mr.  Edmund  F.  M v,  for  the  Petitioner,  urged  that  the 

refusal  of  the  Court  to  allow  an  appeal  from  thai  Order  was  an  arbitrary  act,  as  the 
suspension  equally  involved  the  question  of  the  Petitioner's  character.     Upon  the 
power  to  admit  an  appeal  from  Orders  suspending,  or  striking  off  the  Rolls,  3i 
citors,  he  cited  ffi<  Monckton  (1  Moore's  P.C.  Cases,   155),  Emerson  v.  Tht  Judg< 
Newfoundland  (8  M v's  P.C.  Cases.  157). 

Their  Lordships  made  an  Order  recommending  to  Her  Majesty  that  leave  oughl 
to  I"-  granted  to  the  Appellant  to  enter  and  prosecute  liis  appeal  from  such  Orde: 
and  that  the  appeal  should  be  beard  at  the  same  time,  and  upon  the  same  case  and 
printed  papers,  as  the  appeal  from  the  Order  of  the  20th  November,  I860. 

In  his  printed  case  the  Appellant  submitted,  that  the  Orders  of  the  Supn 
Court  of  the  2nd  of  November,  1859,  and  the  20th  of  November,  I860, 
were  wholly  irregular,  oppressive,  and  unjustifiable,  and  prayed  that  such 
Orders  might  be  reversed  and  rescinded,  so  far  as  related  to  Ward, 
with  costs,  by  reasons.  First,  that  Ward  had  no  locus  standi  to  applj 
to  the  Court  at  New  Zealand  in  the  matter,  as  such  application  could  only  lie 
made  by  a  party  injured  (see  I  n  r<  ('In  shin  Hall,  2  Jur.  N.S.  633),  or  previously 
interested  in  the  matter,  and,  therefore,  [173]  that  all  proceedings,  and  the  two 
Orders  in  question,  made  by  the  Supreme  Court  consequently  were  null  and  void. 
Second,  that  as  the  rule  nisi  granted  on  Ward's  application  was  to  show  cause  why 
the  Applicant  should  not  be  struck  off  the  roll  of  the  Supreme  Court  at  New  Zealand, 
that  Court  had  no  power  upon  such  rule  to  make  an  Order  suspending  the  Appellant, 
and  calling  upon  him  to  proceed  to  England  to  prosecute  parties  for  perjury. 
Third,  that  as  the  charges  made  against  the  Appellant,  if  true,  amounted  in  law  to 
an  indictable  offence,  the  Court  should  have  refused  to  interfere  until  after  convic- 
1  ion  (Anon.  5  B.  and  Ad.  1088  :  Re  Knight  and  Hall,  1  Bingh.  142;  Short  v.  Pratt, 
1  Bingh.  102).  Fourth,  that  the  evidence  received  by  Mr.  Justice  Johnson  upon  the 
application  of  Ward,  was  improperly  received.  Fifth,  that  as  the  Appellant's  affi- 
davit positively  and  unequivocally  denied  the  truth  of  the  charges  alleged  against 
him,  or  that  he  had  any  knowledge  of  such  charges  while  he  was  in  England  in 
1857,  the  rule  ought  to  have  been  dismissed  with  costs.  Sixth,  that  if  there  was 
any  foundation  for  the  charges  made  against  the  Appellant  in  reference  to  the 
suit  of  Lovelock  v.  Turner,  the  proper  parties  to  make  such  charges  had  every  oppor- 
tunity of  bringing  such  charges  against  him  while  he  was  in  England  in  1857 
prosecuting  his  appeal  from  New  Zealand,  and  arranging  and  settling  his  affairs 
in  Bankruptcy,  when  he  could  have  met  and  satisfactorily  explained  them.  Seventh. 
that  the  proceedings  in  the  cause  of  Lovelock  v.  Turner  were  improperly  received 
as  evidence  by  Mr.  Justice  Johnson  as  substantiating  the  charges  brought  against 
the  Appellant  ;  and  lastly,  that  the  Order  of  the  Supreme  Court  of  [174]  the  20th  of 
November,  1860,  striking  the  Appellant  off  the  Roll  of  Attorneys  of  that  Court, 
being  also  made  upon  the  application  of  Ward,  was,  in  the  circumstances,  irregular, 
unjust,  and  contrary  to  law. 

The  Judges  were  served  with  the  petition,  but  did  not  appear. 
Mr.  Ward  put  in  an  appearance,  but  lodged  no  case. 

The  Solicitor-General  (Sir  R.  Palmer),  and  Mr.  Edmund  F.  M v.  for  the  Appel- 
lant.— In  addition  to  the  grounds  set  forth  in  the  reasons  of  appeal,  insisted,  that 
the  1  tnler  of  the  Supreme  Court  of  the  2nd  of  November,  1859,  was,  in  the 
Stat  1  es.  arbitrary  and  unjust  in  compelling  the  Appellant  to  leave  the  Colony  where 
Ids  family  were  settled  to  proceed  to  England  to  prosecute  parties  there  for  perjury, 
the  result  of  which,  if  successful,  would  only  have  proved  a  negative  to  the  eha    _.  - 

*   Present:    The  Right  Hon.  Lord  Kingsdown,  the  Right    lion,  the   Lord  Justice 
Knight  Bruce,  the  Right  lion.  Sir  Edward  Ryan,  and  the  Right  Hon.  the  Lord  Jus 
tice  Turner. 
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preferred  a-ainst  him  by  Ward,  and  already  denied  by  hiru  on  oath  in  his  affiii 
and  further^  that,  although  the  Appellant  was  made  a  party  to  the  suit  in  England 
he  was  absent  from  England  and  had  no  opportunity  of  disproving  the  allegations  as 
he  satisfactorily  could  have  done  had  he  been  in  England. 

Mr.  Ward  appeared  in  person  in  support  of  the  Orders  appealed  from,  but  did  not 
address  the  Court. 

The  Right  Hon.  Lord  Kingsdown. — It  is  with  regret  that  their  Lordships  led 
themselves  compelled  to  advise  Her  Majesty  to  affirm  the  Orders,  which  have  been 
pronounced  in  the  Court  below. 

The  charges  brought  against  this  gentleman  are  of  [175]  the  gravest  description. 
Thev  are  stated  in  great  detail  in  the  affidavits  of  many  w:  A  they  relate 

to  facts  in  the  personal  knowledge  of  Mr.  Bunny.  He  has  given,  in  their  Lordships" 
opinion,  anything  but  a  satisfactory  answer  to  those  charges.  As  to  the  most  material 
of  them,  a  charge  equivalent  to  that  of  forgery.  -      -.  that  to  the  best  of  his 

recollection  and  belief  he  was  not  guilty.     Mr.  Bunny  is  referred  to  an  entry  in  his 
own  books  sworn  to  by  a  witness  who  was  one  of  his  own  clerks,  which  entry,  it  is 
admitted,  if  it  is  true,  substantiates  to  a  srreat  degree  the  case  against  him,  and  with 
Bet  to  that  evidence  he  confim  -  -  If  to  saying  that  he  has  no  recollection  of 

I  he  does  not  believe  it  could  be  in  his  handwrn 

It  appears  to  their  Lordships  that  Mr.  Justice  Johnson  has  examined  this 
with  the  greatest  care  and  attention,  and  has  delivered  a  judgment  marked  with 
fairness  and  good  sense,  and  a  knowledge  of  the  principles  by  which  his  decision 
ought  to  be  guided,  and  their  Lordships  think  it  due  to  him.  and  they  think  it  due 
also  to  Ma-.  Ward,  to  say  that  both  these  parties,  about  whom  some  observations  have 
been  made,  appear  to  their  Lordships  to  have  done  no  more  than  their  duty,  and 
to  have  done  that  duty  in  a  most  satisfactory  manner,  and  they  must  advise  Her 
Majesty  to  affirm  the  judgment  of  the  Court  below. 

[Mews'  Dig.  tit.  COLONY:  III.  Appeal-  to  Privt  Council  :  6.  Practice;  o.  Other 
martt  rs.     See  note  to  Emerson  v.  Newfoundland  (Jud</-  -  trt  of), 

-  M  ....  P.C.  167.] 


[176]  iy  RE  NEWTON'S  PATENT*  [July  2,  1862]. 

A  Patent  (a  communication  from  a  Foreigner  abroad)  was  taken  out  in  England, 
and  the  inventor  a  few  weeks  atterwards  obtained  Letters  Patent  for  the  same 
invention  in  the  United  States  of  America.  An  application  was  made  for  a 
prolongation  of  the  English  Patent  before  the  American  Patent  had  expired. 
Held,  that  the  case  fell  within  the  spirit  of  the  provisions  of  see.  25  of  the 
15th  and  16th  Yict..  c.  -      -        -5.  and  the  application  refused. 

Lettei>  Patent  were  granted  to  the  Petitioner,  on  the  22nd  of  August.  18-18,  "  for 
certain  improvements  in  dv  _      in,  and  in  separating  extraneous 

matters  therefrom  f  such  invention  being  a  communication  to  the  Patentee  from 
one  B  ireigner,  residing  at  Baltimore,  in  the  United  Stal  rica. 

On  the  19th  of  September,  following.  Bentz  obtained  Letters  Patent  in  the  United 
America,  in  respect  of  the  same  invention,  for  fourteen  years,  which  Letters 
Pate  lere. 

A  petition   was  now  presented  by  the  Patentee  of  the  English  Patent  for  an 
extension  of  the  term. 

The  petition  was  not  heard  upon  the  merits,  a  question  being  raised,  whether  the 
fell  within  the  provisions  of  the  25th  section  of  15th  and   16th  Yict.  • 
That  section  enacts,  that.  "  Where,  upon  any  application  made  after  the  passing  of 
this  Act,  I  ire  granted  in  the  United  Kingdom,  for  or  in  respect  of  any 

invention  first  invented  in  any  Foreign  country,  or  by  the  subject  of  any  Foi 

*  Present:   The  Right  Hon.  Lord  Kingsdown,  the  Right  Hon.  Dr.  Lush; 
and  the  Rik'h'   Hoi     Sir  Edward  Ryan. 
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Power  or  State,  and  a  Paten*  or  like  privilege  for  the  monopoly  01  exclusive  use  or 
exercise  of  Buch  invention  in  any  Foreign  country  is  there  obtained  [177]  befori 
grant  of  such  Letters  Patenl  in  the  United  Kingdom,  all  rights  and  privileges  under 
sui  h  Letters  Patent  shall  (notwithstanding  anj  term  in  such  Letters  Patent,  limi 

and  I"-  void  immediately  upon  the  expiration,  or  other  determination  of  the 
term  during  which  the  Patent  or  like  privilege  obtained  in 

shall  continue  in  force,  or  where  more  than  one  such  Patent,  or  like  privilege  is 
ulitained  abroad,  immediately  upon  the  expiration  or  determination  of  the  term  which 
shall  first  expire  or  be  determined  of  such  several  Patents  or  like  privileges:  Pro- 
vided  always,  thai  no  Letters  Patent  tor  or  in  respeel  of  any  invention  for  which  any 
such  Patent  or  like  privilege  as  aforesaid  shall  have  been  obtained  in  any  Foreign 
country,  and  which  shall  be  granted  in  the  said  United  Kingdom  after  the  expiration 
of  the  term  for  which  such  Patenl  or  privilege  was  granted  or  was  in  force  shall 
be  of  any  validity." 

Mr.  Grove,  Q.C.,  and  Mr.  Macrory,  for  the  Petitioner.-  As  the  Letters  Patent  wen- 
granted  in  the  first  instance  in  England,  and  afterwards  in  th<  '  States  of 
America,  where  they  are  still  in  force,  this  case  is  distinguished  from  Aube'a  P 
(9  Moore's  P.C.  Cases,  13),  and  is  not  within  the  statutory  prohibition  contained  in 
the  25th  section  of  the  15th  and  16th  Viet.  C  83.  In  Aim.  's  Patent  it  was  held 
as  the  Foreign  Patent  had  expired,  no  renewed  grant  would  be  valid  under  the  25th 
section  of  the  15th  and  16th  Vict.  c.  83.  as  the  7th  section  of  the  !6th  and  17th  Vict. 
c.  115.  made  an  extended  Patent  [178]  a  new  Patent  within  the  terms  of  the  25th 
on  of  the  former  Statute.  In  Bodniers  Patent,  it  was  determined,  that  the 
Statute.  15th  and  16th  Vict.  c.  83,  sec.  25.  applied  only  to  Patents  granted  in  the 
United  Kingdom  subsequent  to  the  passing  of  that  Statute.  Here  the  Letters  P 
were  granted  prior  to  passing  of  that  Statute.  The  Statute.  15th  and  16th  Vict., 
c.  83,  was  intended  only  to  apply  to  Patents  obtained  in  a  Foreign  country  before 
the  j  rant  of  Letters  Patent  in  England.  The  principles  laid  down  in  Aube'a  Patent 
and  in  Bodmer's  Patent  (8  Moore's  P.C.  Cases.  282).  were  confined  to  cases  in  which 
the  Letters  Patent  had  been  granted  and  expired  before  the  English  Patent.  This 
Court  has  power  to  impose  any  conditions  it  may  think  fit  on  a  renewed  grant,  and 
the  validity  of  the  extension  may  be  made  conditional  on  the  extension  of  the 
American  grant.  The  renewal  of  the  American  grant  may  be  confidently  relied 
upon. 

The  Attorney-General  (Sir  \V.  Atherton),  and  Mr.  Welsby,  for  the  Crown. — Xo 
effectual  prolongation  can  be  granted.  The  English  Patent,  if  extended,  weuld  be  of 
no  avail,  as  the  American  Patent  expires  in  September,  1862.  Such  an  extension 
1  be  inconsistent  with  the  provisions  of  the  Statute.  15th  and  16th  Vict.,  c. 
ection  25.  and  the  40th  section  of  that  Statute,  as  well  also  of  the  Statute.  16th 
and  17th  Vict.,  c.  83,  section  7.  which  places  a  prolongation  of  a  Patent  granted  • 
the  passing  of  the  Statute.  15th  and  16th  Vict.,  c.  83.  on  the  same  footing  with 
prolongations  of  Patents  granted  after  that  Statute.  In  re  Avb&&  Patent  (!'  Moore's 
P.C.  Cases,  45),  Baron  Parke  says,  "  that  section  (the  seventh)  seems  to  put  [179]  an 
extension  of  Letters  Patent  on  the  same  ground  as  if  new  Letters  Patent  were  granted. 
If  a  Patent  is  extended,  it  is  upon  the  footing  of  a  new  Patent.''  Now.  the  25th 
section  of  the  former  Statute  plainly  shows,  that  Letters  Patent,  granted  in  the 
United  Kingdom  for  patented  Foreign  inventions,  shall  not  continue  in  force  after 
the  expiration  of  the  Foreign  Patent.  It  makes  no  difference  that  in  this  case,  the 
Patent,  a  communication  by  a  Foreigner  abroad,  was  taken  out  in  England,  before 
the  inventor  took  out  Letters  Patent  in  the  United  States  of  America.  It  falls  within 
the  spirit,  if  not  the  letter,  of  these  enactments.  If  this  application  be  entertained, 
it  would  form  a  dangerous  precedent. 

Mr.  Grove,  in  reply. — This  case  does  not  fall  within  the  words,  or  intention,  of 
the  25th  section  of  the  Statute,  loth  and  16th  Vict.,  c.  83.  That  section  is  intended 
to  limit  the  protection  for  an  imported  invention  already  patented  abroad,  that  the 
public  might  be  entitled  to  use  the  invention  immediately  on  the  expiration  of  the 
Foreign  Patent  under  which  it  was  first  patented.  This  construction  is  clear  from 
the  words  used  in  the  proviso  of  that  section,  "after  the  expiration."  Here  the 
Foreign  Patent  has  not  expired.     The  interpretation  put  upon  the  words  of  the 
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section  by  the  Attorney-General  was  never  contemplated  by  the  Legislature  in  passing 
that  Statute. 

The  Right  Hon.  Dr.  Lushington. — This  is  a  petition  for  the  proloi  »a1         oi  a 

Patent  wl  •   -ranted  in  the  month  of  August,   1848,  for  the  term  of  fourteen 

rears.     It  appears  that  about  the  [180]  same  time  when  the  Patent  was  -ranted  here, 

a  similar  application  was  made  in  the  United  States  of  America  :  and  that  in  con- 

snce  of  that  application.  Letters  Patent  were  granted  on  the  19th  of  September, 

for  the  same  period,  namely,  fourteen  years.  An  application  is  now  mad 
'.:  of  the  Patentee,  or  his  assigi  i  a,  praying  their  Lordships  to  renew  this  Patent. 
Now.  their  Lordships  hare  considered  the  cases  bearing  upon  this  point  which 
have  previously  been  decided  by  the  Judicial  Committee  upon  former 
and  they  are  of  opinion,  that  those  cases  were  all  rightly  decided:  and  they  hare 
no  intention  of  departing  from  the  principles  there  laid  down.  It  appears,  however. 
tc  their  Lordships,  that  "the  decision  of  this  are  rests  upon  a  very  narrow  principle 
indeed.  The  Patents  in  England  and  the  United  States  of  America,  were  granted 
almost  simultaneously,  and  though  this  case  does  not  come  within  the  letter  of  the 
Statute,  it  appears  to  their  Lordships  to  come  within  the  true  spirit  of  it,  and  their 
Lordships  are  of  opinion  that,  in  the  circuxnstances.  they,  in  the  exercise  of  their 
discretion,  ought  not  to  adrise  Her  Majesty  to  grant  a  prolongation  of  the  Patent 

.  r«  Newton's  Patent  (14  Moore's  P.C.  Cases.  156),  where  an  extension  was 
granted  for  an  inrention  communicated  from  a  Foreigner  abroad,  an  American, 
as  in  this  case). 

"Mews'  Dig.  tit.   PATENT:  F.   Confirmation.  Etc.:  2.  Beneual  and  Extension:  c. 
Foreign  Invention.      S.C.  0  Jur.  (N.S.)  109.     S.  25  of  the  Patent  Law  Amendment 
Act.  1852  i  1.")  and  16  Vict.,  c.  83),  was  not  re-enacted  by  the  Patent  Act.  188 
and  47  Vict.,  c.  57).] 


[181]  AX  APPEAL  FROM  THE  COURT  OF  APPEALS  OF  LOWER  CANADA. 

ANDREW  MACFARLANE  and  Another.— Appellants:  FRANCOIS  LECLAIRE  and 
JEAN  LECLAIRE.— Respondents*  [Feb.  8.  1862]. 

The  :54th  Geo.  III.,  c.  30,  of  the  Acts  and  Ordinances  of  Lower  Canada. 

enacts,  that  the  judgment  of  the  Court  of  Appeals  of  that  Province  shall  be 
final  in  all  cases,  where  the  matter  in  dispute  shall  not   exceed  the  sum.  or 
value,  of  £500  sterling.     L.  brought  an  action  against  D.  in  the  Superior 
Court  at  Montreal  to  recover  the  amount  of  certain  promissory  notes,  with 
interest,  amounting  in  the  whole  to  a  sum  less  than  £500.     L.,  in  his  declara- 
tion claimed  a  writ  .  ••  writ,  or  attachment  before  judgment 
the                         of  D.,  in  the  hands  of  M.,  which  was  granted.     D.  suffered 
judgment  by  default.     L.  obtained  judgment  on  his  writ  of  <ai*ie  arret,  by 
which  the  goods  of  M..  of  the  ralue  of  £1642.  which  were  on  appeal,  were 
declared  by  the  judgment  of  tin    Court  of  Queen's  Bench  in  Lower  Canada 
liable  to  his  claim.     Leave  to  appeal  to  the  Queen  in  Council  from  this 
merit  was  granted  to  M..  by  the  <  s  Bench  in  Lower  Canada.     On 
petition  to  rescind  the  leave  to  appeal,  on  the  "round  of  the  ralue  of  the 
subject-matter  being  within  the  amount  prescribed  by  the  Act.  :54th  tie.-    III., 
c.  6.  sec.  30. 
Held,  that   in   determining  the  question   of  the  ralue  of  the  subject-matter   in 
dispute,  upon  which  the  right  of  appeal  depended,  the  proper  cours 
look  at  the  judgment  as  to  the  extent  that  it  affected  the  interest  of  the  party 
prejudiced  by  it.  and  seeking  to  reliere  himself  from  it  by  appeal,  and  that 

*  Present:  The  Right  Hon.  Lord  Chelmsford,  the  Right  Hon.  the  Lord  Justice 
Knight  Bruce,  the  Right  Hon.  Sir  Edward  Ryan,  and  the  Right  Hon.  the  Lord  Justice 
Tui  ■ 
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in  this  .  ase,  considering  the  amount  seized,  the  matter  in  dispute  upon  which 

the  appeal  wi  d,  exceeded  in  value  the  si >f  t  Moo   P.C 

Her  Majesty  in  Council  is  not  precluded  from  entertaining  i   Bind 

leave  to  appeal  on  the  ground  of  want  of  jurisdiction,  by  tl 
to  appeal  was  lonial  Courl  under  I  Colonial 

Statute,  as  the  construction  put  by  the  Colonial  Courl  upon  th  d  !»• 

reviewed  by  the  Judicial  Committee    15  Moo.  P.C    185], 

This  was  a  petition  to  I  the  leave  to  appeal,  which  had  inted  by 

the  Courl  of  Queen's  [182]  Bench  in  Lower  Canada,  from  a  judgment  of  that  Court, 

under  the  following  ci reuiust ances  :  — 

The  Respondents  brought  an  action  in  the  Superior  Court  at  Montreal  against 
1  telesderhiers  to  recover  the  anion  ssoi  y  notes  and  interest,  amount- 

ing to    £4  17  Os.   3d.  Canadian  currency.     Tin-  Respondents,   in  their  declaration. 
claimed  a  writ  of        s  (   arret,  or  an  before  judgment,  against  the  goods, 

chattels,   moneys,  credits,   and   effects  of  Delesderniers,   which 
alleged  to  be  in  the  hands  of  the  Appell;  '  prayed  that  they  might  be  summoi  ed 

1  f«  I  isdei  niers  suffered  judgment  by  default,  and  was  condei  med 
to  pav  the  Respondents  the  sum  sued  for.  namely,  i.' i  1  7  Os.  vd.  I  pon  the  writ  of 
being  issued,  the  Appellants  denied  having  any  goods,  merchandise, 
chattels,  credits,  or  effects  of  Delesderniers  in  their  possession,  and  staled  that  the 
goods,  etc.,  alleged  to  be  the  property  of  Delesderniers.  had  been  purchased  by  the 
Appellants  from  one  Prevost,  for  the  sum  of  £1642  IK  3d.  The  Respondents, 
in  reply,  alleged  that  the  transfer  of  the  goods,  etc..  by  Prevost  to  the  Appellants  was 
fraudulent  and  void  as  against  the  creditors  of  Delesderniers,  and  particularly 
(nommhnent)  as  against  themselves.  The  Superior  Court  at  Montreal  dismissed  the 
proceedings  against  the  Appellants,  on  the  ground  that,  as  Prevost  was  not  a  | 
to  the  proceedings,  the  Court  could  not  declare  the  transfer  of  the  property  to  tin- 
Appellants  by  Prevost  to  be  fraudulent  and  void.  The  Respondents  appealed  from 
this  judgment  to  the  Court  of  Queen's  Bench  of  Lower  Canada,  when  the  judgment 
of  the  Superior  Court  at  Montreal  was  reversed.  The  Appellants  being  dissatisfied, 
applied  for  [183]  and  leave  was  granted  by  the  Court  of  Queen's  Bench  to  appeal  to 
the  Queen  in  Council. 

The  Respondents  (Leclaires^  now  presented  a  petition  to  rescind  the  leave  to 
appeal  granted  by  the  Court  below. 

The  Solicitor-General  (Sir  R.  Palmer),  and  Mr.  Charles  E.  Pollock,  in  support  of 
the  petition. — By  the  Act  of  the  province  of  Lower  Canada,  34th  Geo.  III.,  e.  6., 
sect.  30  (a),  the  judgment  of  the  [184]  Court  of  Appeals  is  final  in  all  cases  where 

(a)  This  section  is  in  these  terms: — "Be  it  enacted,  that  the  judgment  of  the 
Court  of  Appeals  of  that  province  shall  be  final  in  all  cases  where  the  matter  in 
dispute  shall  not  exceed  the  sum  or  value  of  £500.  sterling  :  but  in  cases  exceeding 
that  sum  or  value,  as  well  as  in  all  cases  where  the  matter  in  question  <hall  relate  to 
any  fee  of  office,  duty,  rent,  revenue,  or  any  sum  or  sums  of  money  payable  to  His 
sty,  titles  to  lands  or  tenements,  annual  rents,  or  such  like  matters  or  things, 
where  the  rights  in  future  may  be  bound,  an  appeal  shall  lie  to  His  Majesty  in  his 
Privy  Council,  though  the  immediate  sum  or  value  appealed  for  be  less  than 
sterling,  provided  security  he  first  duly  given  by  the  Appellant  that  he  will  effectually 
prosecute  his  appeal  and  answer  the  condemnation,  and  also  pay  such  costs  and 
damages  as  shall  be  awarded  by  His  Majesty  in  his  Privy  Council  in  case  the  judg- 
of  the  sail!  Court  of  Appeals  of  this  Province  shall  be  affirmed,  or  provided  the 
Appellant  agrees,  and  declares  in  writing,  at  the  clerk's  office  of  the  Court  appealed 
from,  that  lie  does  not  object  to  the  judgment  given  against  him  being  carried  into 
effect  according  to  law.  on   which  condition  he  shall  give  sureties  foi  «ts  of 

appeal  only  in  case  the  appeal  is  dismissed,  and  on  condition  also  that  the  Appellee 
shall  not  be  obliged  to  render  or  return  to  the  Appellant  more  than  the  net  proceeds 
of  the  execution,  with  legal  interest  on  the  sum  recovered,  or  the  restitution  of  the 
real  property  and  of  the  net  value  of  the  produce  and  revenues  of  the  real  property 
whereof  the  Appellee  has  been  put  in  possession  by  virtue  of  the  execution,  to  take 
place  from  the  day  he  recovered  the  sum  or  possessed  the  real  property,  until  pi 
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dispute  shall  not  exceed  the  sum,  or  value,  of  £500,  sterling.  Here  the 
sum  sued  for.  and  the  judgment  recovered,  was  under  that  prescribed  amount. 
Such  leave  to  appeal  was.  therefore,  an  excess  of  the  Court's  statutory  jurisdiction. 
and  ought  to  be  rescinded.  CuviHier  v.  Aylwin  ("2  Knapp's  P.C.  Ci  si  s,  72),  D'Orlioc 
v.  iyOrliac  (4  Moore's  P.C.  Cases,  "'.74  i.  It  cannot  be  argued  that  the  amount  of 
the  goods  attached  on  the  proceedings  under  the  "  saisis  arret  "  is  to  be  taken  as  the 
true  valm  creditor  may  come  in  to  establish  his  right  under  .  irret, 

■  -Dies  de  Peris,  arts.  177.  8,  9.  The  test  of  the  value  in  dispute  must  be  the 
amount  recovered  by  the  judgment.  A  petition  to  dismiss  the  appeal,  instead  of 
waiting  till  the  hearinir.  is  the  proper  practice.  Lourihnan  v.  HajiJoosub  Blntlladina 
i  7  Moore's  P.C.  Ca-  v.  Sfl  ire  (5  Moore's  P.C.  Cases,  81). 

Sir  Hutrh  Cairns.  Q.C..  and  Mr.  Wiekens.  contra,  contended,  first,  that  until  the 
order  of  the  Colonial  Court,  acting  under  the  Act.  34th  Geo.  III.  c.  6,  granting  leave 
to  appeal,  was  set  aside,  the  right  of  appeal  which  it  conferred  could  not  be  impeached, 
or  its  competency  questioned  upon  petition  :  and.  secondly,  that,  considering  the 
interest  the  Appellants  had  in  the  property  taken  under  the  attachment  and  the 
value  it  was  appraised  at.  the  amount  they  claimed  to  be  entitled  to  was  above  the 
appealable  sum  limited  by  that  Act. 

Their  Lordships'  judgment  was  delivered  by 

The  Right  Hon.  Lord  Chelmsford  (Feb.  10.  1862). — The  question  upon  this  peti- 

.  the  object  of  which  is  to  dismiss  the  appeal  for  want  of  jurisdiction.  [185]  turns 

entirely  upon  that  part  of  the  30th  section  of  the  Act  of  the  Province  of  L  iwer  Canada. 

1  in  the  34th  Geo.  III.,  c.  6.  which  enacts  that  the  judgment  of  the  Court  of 

Appeals  of  the  Province  shall  be  final  in  all  cases  where  the  matter  in  dispute  shall 

not  exceed  the  sum.  or  value,  of  £500. 

The  learned  Counsel  for  the  Appellants  has  raised  a  preliminary  objection  to  the 
reception  of  the  petition,  which  must  first  be  disposed  of.  When  the  judgment 
appealed  from  was  pronounced,  the  Court,  upon  the  Application  of  the  Appellants, 
made  an  Order  granting  them  leave  to  appeal,  and  it  is  contended  that,  until  this 
Order,  proceeding  from  a  Colonial  Court,  construing  a  Colonial  Act.  is  set  aside, 
the  right  to  appeal  which  it  confers  cannot  be  questioned.  But  there  is  no  ground 
for  this  objection.  If  the  Appellants  had  a  right  to  appeal  notwithstanding  the  Act. 
an  application  for  the  leave  of  the  Court  was  unneeessarv  :  and  if  an  appeal  was 
excluded  by  the  Act.  the  Order  was  an  excess  of  jurisdiction,  and  must  be  regarded  as 
a  nullity.  At  all  events,  the  petition  to  dismiss  the  appeal  on  the  ground  of  want  of 
jurisdiction  having  been  referred  by  Her  Majesty  in  Council  to  the  Judicial  Com- 
mittee, the  Order  of  the  Court  below  cannot  be  allowed  to  stand  in  the  way  as  an 
impediment  to  their  Lordships  determining  the  competency  of  the  appeal. 

In  order  to  ascertain  the  value  of  the  matter  in  dispute,  it  is  necessary  to  advert 
to  the  nature  of  the  proceedings.  The  Petitioners  brought  their  action  in  the 
ior  Court  of  Montreal  against  one  Delesdemiers.  to  recover  the  amount  of 
in  promissory  notes,  and  interest,  amounting  in  the  whole  to  a  sum  of  much 
'.  sterling,  viz.  the  sum  of  [186]  £417  0s.  8d.  Canadian  currency.  By 
a  proceeding,  anal   _  -  of  Foreign  attachment  in  the  City  of  London. 

the  Petitioners  with  their  declaration  claimed  a  writ  of  saisie  arri*.  or  attachment 
before  judgment,  against  certain  ^oods  of  the  debtor,  which  they  alleged  to  be  in  the 
Appellants,  and  prayed  that  they  might  be  summoned  as  "  tiers 
_  irnishee."  The  debtor.  Delesdemiers,  suffered  judgment  by  default  in  the 
action,  and  was  condemned  by  the  Court  to  pav  the  £417  0s.  8d.,  the  sum  demanded. 
1  pon  the  writ  of  saisie  arret  being  issued  against  the  Appellants,  they  made  a  declara- 
tion denying  that  they  had  in  their  i  any  goods  of  the  debtor,  and  alleged 
that  the  goods  claimed  by  the  Petitioners  to  have  been  the  property  of  the  debtor. 
were  purchased  by  the  Appellants  from  .  st,  for  the  sum  of  £1C4'2  14s.  5d. 
currency.  The  Petitioners,  in  reply,  alleged  t  ow  that,  the  transfer  of  the 
property  was  fraudulent  and  void  as  against  the  creditors  of  Delesdemiers.  and  par- 


tition is  made,  but  without  any  damages  against  the  Appellee  by  reason  of  such 
ition  in  case  that  the  j  versed,  any  law.  custom,  or  usage  to  the 

ithstandii 
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ticularly  rhe  Sup< >i        I 

is.  tin-  pro  against  the  A  ind,  thai  I 

i.  olare  thi  ent  of  the  property 

party  to  the  action.     Hut.  upon  appeal,  tin-  <  1  the 

judgment  of  tin-  Superior  '  .1   further 

declaration  upon  oath  of  th  '.  in  the  alleged  transfer  which  were 

unsold  at  the  date  of  t;  J,  or  attachmei  -  nent 

of  the  Qui    q's  Bei  ier  all  thi  'iitained  in  ti 

P  tuch  were  in  th<  ■   ise  ss        of  the  Appellants  at  the  time  [187] 

•he  claims  of  the  creditors  of  the  original 
by  issuing  t  in-ir  attachment,  securing  to  themselves  priority  of 
the  di  •  Insolvent,  in  which  case  they  would  only  be  entitled,  pari  patsw,  with 

the  rest  of  the  creditors.     Th(  -  ding  under  such  a  judgi  'jive 

notice  to  the  credit  .:ie  in  and  prove  their  debts  by  a  particular  day.  after 

which  a  final  distribution  of  the  property  lem. 

In  determining  the  questi-  1  in  dispute  upon  which  the 

right  to  appeal  depends,  their  Lords!      -         sider  the  correct  course  to  ai 
look  at  the  judgment  as  i?  affects  tin-  u  f  the  part  re  prejudiced  by  it. 

and  who  seek  to  relieve  themselves  from  it  by  an  appeal.  If  their  liability  upon  the 
judgment  is  of  an  amount  sufficient  to  entitle  them  to  appeal,  they  cannot  be  deprived 
of  their  right  because  the  matter  in  dispute  happens  not  to  be  of  equal  value  to  both 
parties:  and.  therefore,  if  the  judgment  had  been  in  their  favour,  their  adversary 
might  possiblv  have  had  no  power  to  question  it  by  an  appeal.  In  this  case,  the 
of  the  judgment  was  to  place  in  jeopardy  the  whole  of  tl  contained 

in  the  assignment  from  Prevost.  for  which  a  sum  of  £1642.  currency  had  been  paid. 
This  property  became  immediately  liable  to  satisfv  the  claims  of  creditors  of  the 
original  Defendant  to  an  uncertain  and  indefinite  amount.  It  may  turn  out  in 
the  result,  that  the  Petitioners  are  the  sole  creditors  of  Delesderniers.  and.  therefore. 
that  the  goods  in  possession  of  the  Appellants  may  have  to  bear  no  greater  liability 
than  the  amount  of  the  debt  due  to  the  Petitioners.  But  all  this  was  contingent  at 
the  time  of  the  judg-[188]-menT.  and  it  is  the  immediate  effect  of  the  judgment  which 
must  l>e  regarded,  as  the  risrht  to  appeal  arises  as  soon  as  it  is  pronounced.  The 
Petitioners,  however,  contend,  that  the  judgment  is  interlocutory  merely,  and.  there- 
fore, that  an  appeal  against  it  is  premature.  But.  although  the  judgment  is  inter 
locutory  in  form,  it   is  final  in   its  effect  upon  the  rig]  -       The 

-  which  they  claimed  as  their  own  are  finally  and  conclusively  fixed  by  the  judg- 
ment to  be  the  property  of  the  original  debtor,  and  must  l>e  applied  in  satisfaction 
of  his  debts,  and  there  is  no  mode  by  which  the  Appellants  can  be  relieved  from  it 
except  by  an  appeal.  Their  Lordships  are  of  opinion  that,  under  the  circumstances, 
the  matter  in  dispute  upon  which  the  appeal  is  founded  exceeds  the  value  of  £ 
sterling,  and  that  the  petition  to  dismiss  the  appeal  must,  therefore,  itself  be  dis- 
missed with  costs. 

[Mews'  Dig.  tit.  COLONY:  III.  Appeals  to  Privt  Council:  2.  Appealable  Value; 
3.  Lem  e  to  appeal.  S.C.  8  Jur.  (N.S.)  267  :  10  W.R.  o24.  As  to  determining 
appealable  value,  see  Allan  v.  Pratt.  1888,  13  A.C.  7- 


[189]  ON  PETITION  FROM  THE  COURT  OF  QUEENS  BENCH,  LOWER 

CANADA 

Ix  p.e  Loins  Mabois  *  [Feb.  8.   1862]. 

The  amount  recovered  in  an  action  in  Lower  Canada,  was  under  the  sum 

sterling,  the  amount  specified  by  the  34   Geo.   III.,  c.   6.   sec.   30.  of  Lower 

*  Present:   The  Right  Hon.  Lord  Chelmsford,  the  Right  Hon.  the  Lord  Justice 
Knight  Bruce,  the  Right  Hon.  Sir  Edward  Ryan,  and  the  Right  Hon.  the  Lord  J 
Turner. 

-    I 
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Canada,  as  the  lowest  limit  of  appeal  to  England.     Several  other  actions  had 
■   against  the  same  party,  founded  on  the  same  transaction,  in 

which  "ii  the  face  of  the  judgment  obtained  against  him.  he  would  have  no 

defence.      Upon  a  special  petition  for  leave  to  appeal,  notwithstanding  that 
amount  was  under  the  appealable  value.     Held, 
First,  that  the  cause  of  a<  tion  did  not  fall  within  the  meaning  of  the  saving  clause 

of  that  section  of  the  Act,  "  other  like  matters  or  things  where  the  rights  in 

future  may  lie  bound  "  [15  Moo.  P.C.  191,  192],  but 
Secondly,  in  the  circumstances,  leave  was  granted,  subject  to  a  petition  being 

presented  by  the  Respondent,  upon  the  competency  of  the  appeal,  upon  which 

it  might  be  dismissed  as  incompetent  [15  Moo.  P.C.  193,  194]. 
Observations  upon  the  case  of  "  Guvillier  v.  Aylwvn  "  (2  Knapp's  P.C.  Cases.  72), 

respecting  the  prerogative  of  the  Crown,  under  section  43  of  the  34th  Geo.  III., 

c.  (i.  Lower  Canada  Acts,  to  admit  an  appeal  to  England,  notwithstanding  the 

effect  of  the  30th  sect  ion  of  that  Act  [15  Moo.  P.C.  1  93 

This  was  an  application  for  leave  to  appeal  from  a  judgment  of  the  Court  of 

Queen's  Bench  of  Lower  Canada,  affirming  the  judgment  of  the  Superior  Court  at 

lec,  by  which  the  Petitioner  was  condemned,  jointly  together  with  two  others, 

to  pay  a  sum  of  £165  3s.  7d.,  with  interest  at  4i  per  cent,  from  the  30th  of  April. 

1 855. 

The  petition  stated,  that  one  Etienne  Alaire  had  sued  the  Petitioner  and  two 
others  in  the  Superior  Court  at  Quebec,  as  partners  in  a  Banking  establishment 
called  the  "  Cadsst  WEco  St.  Rock,"  to  recover  a  sum  of  money. deposited  by 

Etienne  Alaire  with  that  establishment.  The  Petitioner,  amongst  other  matters, 
[■haded,  that  he  never  was  a  partner  in  the  Banking  establishment,  or  a  Director, 
or  [190]  Manager  of  the  Hanking  establishment,  but  was  only  a  Clerk,  or  servant, 
employed  by  the  Banking  establishment.  The  petition  then  stated,  that  judgment 
given  against  the  Petitioner  and  his  co-Defendants  by  the  Superior  Court  at 
Quebec,  for  the  sum  of  £165  3s.  7,1..  together  with  £4  10s.  per  cent,  interest  on  the 
same,  and  that  the  Petitioner  was  also  condemned  to  pay  the  costs  ;  that  the  Petitioner 
appealed  against  this  judgment  to  the  Court  of  Queen's  Bench  of  Lower  Canada, 
which  Court  affirmed  the  judgment  of  the  Superior  Court  at  Quebec.  That  other 
depositors  in  the  Bank  had  commenced  actions  against  the  Petitioner  and  the  other 
co-Defendants,  to  recover  the  sums  of  money  so  deposited  by  them  with  that  Banking 
lishment,  amounting  in  all  to  the  sum  of  £4242.  and  that  if  the  judgment  of  the 
Court  of  Queen's  Bench  of  Lower  Canada  were  suffered  to  stand,  the  Petitioner  would 
have  no  defence  to  the  other  several  actions  brought  against  him,  and  would  be 
compelled  to  pay  the  sum  of  £4242. 

The  petition  was  heard  <  c-parte. 

Mr.  Montague  Smith.  Q.C.,  and  Mr.  Kerr,  for  the  Petitioner. — The  right  of  the 
Queen  in  Council  to  receive  and  hear  appeals  from  Colonial  Courts,  on  every  subject. 
and  whatever  the  amount  a;  issue,  is  one  of  the  prerogatives  of  the  Crown,  which 
it  ^e  taken  away,  without  the  express  words  of  an  Act  of  Parliament  to  which  the 
Crown  has  given  its  assent  (see  upon  this  point.  Tl '  Queen  v.  Eduljee  Byram 
Moore's  P.C.  Case%  276),  Tin  ijntin  v.  Alloo  Paroo  (/''.  296),  Christian  v.  (  < 
(  1  Peere  William's,  329).  The  proviso  in  the  43rd  section  of  the  Lower  Canada  Act, 
34th  [191]  Geo.  III.  c.  ti  (a),  gives  the  Crown  authority  to  admit  an  appeal  which  may 
1»  limited  with  respect  to  the  appealable  value  prescribed  by  the  30th  section  (see 
ante  [15  Moo.  i'.C.j.  p.  LS3)  of  that  Act. — [Lord  Chelmsford'.  The  very  point  von 
now  contend  for  was  raised  in  CuviHier  v.  Ayh'iii  (2  Knapp's  P.C  Cases.  72)  and 

decided  against  your  construction  of  that  section.] — Then,  we  submit,  that  under  the 
'i  the  same  section,  we  are  entitled  to  \«-  ht  in  to  appeal.     The  words 

(a)  This  proviso  is  as  follows: — "That   nothing  herein   contained   shall  be  con- 
d  in  any  manner  to  derogate  from  the  rights  of  the  Crown,  to  erect,  constitute, 
and  appoint  Courts  of  Civil  or  Criminal  jurisdiction  within  this  Province,  and  to 
appoint,  from  t  [me  to  t  ime,  the  Judges  and  <  Officers  thereof,  as  His  Majesty,  his  1 

scessors,  shall  think  ne<  essary  or  proper,  for  tin-  circumstances  of  this  Province, 
or  I  i  any  other  right  or  prerogative  of  the  Crown  whatsoever." 
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"  other  matters  and  things  where  rights  in  future  may  Ik-  bound  "  meets  precisely  our 
case.     Here  there  are  several  other  actions  pending  which  will  be  goverm 
appeal,  if  admitted.     It  was  upon  tin-  saint-  [  lal  this  ('unit   adinitti 

appeal  in  Boswellv.  Kilborn  (12  Moore's  P.(     I  I67)froml I 

like  tliis  case,  it  was  under  tin-  appealable  value.  Tin-  principle  upon  which  this 
Tribunal  proceeds  is.  thai  where  there  is  an  important  point  of  law  involved,  though 
the  appealable  val  -  than  provided  for  by  Charter,  or   ii 

Governor,  leave  to  appeal  will  he  granted,  I    Moore's  P.(     ' 

Castriqm  v.  Buttigitg  (10  Moore's  P.C,  Cases,  103).     Power  i<  also  given  to  the 
Crown  by  Statute.  4th  Will.  IV..  c.    11,  see.   4.  to  refer  any  matter  to  this  Tril 

to  prevent  a  denial  of  justice.     They  also  referred  to  /.'-  I  M v-  P.C. 

s,  175)  am  M  P.C.  Cases,  477). 

[192]  Judgment  was  delivered  by 

The   Righl    Hon.    Lord    Chelmsford   (Feb.    10,    1862).-  tioi,   for   leav. 

appeal  depends  upon  the  sat  i  the  Province  of  Lower  Canada  as  the  cas 

Maefarlane  v.  Led  15  Moo.  P.C.].  p.  181)  from  the  Court  of  I 

at  Montreal,  which  their  Lordships  have  just  disposed  of  (the  34th  Geo.  III.. 
but  the  questions  raised  in  the  tv  -    -   are  entirely  different.      Upon  the  pn 

petition  it  is  not  denied,  that  the  matter  in  depute  is  not  of  the  value  of    il" 

sterling,  but  the  Petitioner  prays  that  lie  may  have  leave  to  appeal  granted  to  him 
under  the  speeial  circumstances  of  his  case.  The  sum  actually  recovered  in  the 
action  against  the  Petitioner  is  only   £165  3s.  7d.  with  interest  at  4.1.  per  cent.,  hut 

-  .ites  that  in  consequence  of  his  having  been  held  to  Vie  liable  to  the  Plaintiff  in 
that  action  as  a  member  of  an  incorporated  society,  carrying  on  a  Bankini;  bus 
for  a  loan  or  deposit  made  by  the  Plaintiff  to  or  with  the  Banking  Company,  other 
depositors  in  the  Bank  have  brought  numerous  actions  against  him,  by  which  he 
-  -  ight  to  be  rendered  liable  to  claims  amounting  to  upwards  of  £4000.  It  was 
argued,  but  not  vet      -  a  ssed,  that  the  existence  of  these  actions  following 

upon  the  judgment  might  possibly  bring  the  case  within  the  class  of  exceptions  in 
the  30th  section  of  the  Act.  and  so  entitle  the  Petitioner  to  appeal,  although  the 
imiuediate  sum  or  value  in  dispute  is  less  than  £500.  It  would  be  difficult,  however, 
without  straining  the  words  of  the  Act  to  make  the  exceptions  apply  to  the  Petitioner's 
But  the  Petitioner  contends,  that  although  he  is  precluded  from  an  appeal 
in  consequence  of  the  insufficient  value  [193]  of  the  matter  in  dispute,  and  is  unable 
to  bring  himself  within  the  exceptions,  that  it  is  still  open  to  him  to  apply  to  Her 

sty  in  Council  for  leave  to  appeal,  and  that  the  peculiar  circumstances  of  his 
justify  the  application. 

He  maintains  that  the  jurisdiction  by  way  of  appeal  from  all  Colonial  Courts 
;-  a  prerogative  of  the  Crown,  which  cannot  be  taken  away  except  by  the  express 
words  of  an  Act  of  the  Legislature  to  which  the  Crown  has  given  its  -  •  :  and  that 
in  the  Colonial  Act  in  question,  not  only  are  there  no  words  to  take  away  the  pre- 
rogative, but  that  it  is  expressly  reserved  by  the  43rd  section,  in  which  it  is  declared 
that  nothing  in  the  Act  contained  shall  be  construed  in  any  manner  to  derogate  from 
certain  specified  rights  of  the  Crown.  "  or  from  any  other  right  or  prerogative  of  the 
Crown  whatsoever."  But  here  the  Petitioner  is  met  by  the  case  of  Cuvittier  v.  Aylwin 
ii'  Knapp's  P.C.  Cases.  72).  in  which  the  very  point  which  he  raises  was  decided  in  the 
Privy  Council  against  him.  If  the  question  is  to  be  considered  as  concluded  by  that 
decision  his  petition  must  be  at  once  dismissed  :  but  upon  turning  to  the  report  of  the 
ease,  their  Lordships  are  not  satisfied  that  the  subject  received  that  full  and  deliberate 
consideration  which  the  great  importance  of  it  demanded.  The  report  of  the  judg- 
ment of  the  Master  of  the  Rolls  is  contained  in  a  few  lines,  and  he  does  not  appear  to 
have  directly  adverted  to  the  effect  of  the  proviso  contained  in  the  43rd  section  of  the 
Act  on  the  prerogative  of  the  Crown. 

Their  Lordships  must  not  be  considered  as  intimating  any  opinion,  whether  this 
-  ton  can  be  [194]  sustained  or  not.  but  they  desire  not  to  be  precluded  by  it  from  a 
further  consideration  of  the  serious  and  important  question  which  it  involves. 
The  Petitioner  must  understand  that  the  prayer  of  his  petition  will  lie  granted,  but 
at  the  risk  of  a  petition  being  hereafter  presented  from  the  opposite  party,  upon 
which  his  appieal  may  be  dismissed  a<  incompetent. 
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Their  Lordships  will,  therefore,  humbly  report  to  Her  Majesty  that  leave  ought 
to  be  granted  to  the  Petitioner  to  enter  and  prosecute  his  appeal  upon  lodging  a 
deposit  of  £300.  in  the  registry  of  the  Privy  Council  as  security  for  the  costs  of  the 
Respondent. 

[See  Cushing  v.  Dupuy,  1880,  5  A.C.  417  :  and  note  to  CvviUitr  v.  Aylmn,  1832,  2 
Knapp.  7-.  A-  to  appeal  by  special  leave  in  civil  cases,  see  note  to  Rftemeyer  v. 
ObermuUer,  1837,  2  Moo.  P.C.  at  p.  125.] 


[195]  FROM  THE  ISLAND  OF  JERSEY. 

Ik  the  Matter  of  the  Representation  of  the  States  of  Jersey,  respecting  the 
exercise  by  the  Lieutenant-Governor  of  his  negative  voice,  in  regard  to  an 
Act  of  the  States,  dated  the  26th  of  July.  1861  *  [May    14.  1862]. 

According  to  the  constitution  of  the  Island  of  Jersey,  the  Lieutenant-Governor  of 
that  Island  has  the  power  of  staying  by  his  negative  voice,  the  registration  of 
any  Act  or  Ordinance  passed  by  the  States  of  the  Island,  which  he  may  deem 
contrary  to  the  interests  of  the  Crown,  or  affecting  the  Royal  prerogative. 

The  States  of  the  Island,  by  an  Act.  passed  in  1861.  deferred  for  a  year,  the 
choice  of  a  site  for  the  erection  of  a  public  lunatic  asylum,  and  resolved 
provisionally  to  place  the  insane  at  a  private  establishment  at  the  charge  of 
the  Island  and  parishes  therein.  Upon  this  Act.  the  Lieutenant-Governor 
affixed  his  negative  veto.  The  exercise  of  this  power,  upon  petition  of  the 
States  to  the  Queen  in  Council,  complaining  thereof,  as  being  unconstitutional, 
approved,  as  the  matter  was  "  a  special  interest  of  the  Crown  "  within  the 
meaning  of  the  Order  in  Council  of  the  19th  of  July.  1619. 

The  question  at  issue  bv  this  reference  was,  whether  by  the  constitution  of  the 
Island  of  Jersey,  the  Lieutenant-Governor  of  the  Island.  Major-General  Sir  Percy 
Douglas.  Bart.,  had  a  right  to  use  his  negative  voice  in  respect  of  an  Act  of  the  States 
of  the  [196]  26th  of  July.  1861.  by  which  the  selection  of  a  site  for  a  public  lunatic 
asylum  was  postponed,  and  a  provisional  arrangement  for  the  care  of  pauper  lunatics 
in  a  private  establishment  made  for  the  current  year. 

The  circumstances  which  gave  rise  to  this  question  were  these  :  — 

On  the  14th  of  August.  1860.  the  States  of  the  Island  by  an  Act  of  that  date, 
decided  to  erect  an  asylum  for  the  reception  of  pauper  lunatics  at  the  charge  of  the 
Island  and  of  the  different  parishes  therein,  and  in  pursuance  of  that  decision  a 
Committee  of  the  States  was  then  named  for  the  purpose  of  selecting  a  proper  site. 
A  report  was  made  to  the  States,  and  on  the  2nd  of  March.  1861,  the  Assembly  of  the 
Governor,  Bailiff,  and  Jurats  (in  whom  the  power  of  appropriating  a  portion  of  the 
funds  of  the  Island  is  vested),  resolved  to  furnish  out  of  the  funds  under  their  ad- 
ministration the  sum  of  £5000.  for  the  purpose  of  a  site  and  a  building  for  such 
lunatic  asylum.  The  Deputy  for  the  Parish  of  Grouville  lodged  a  statement  in 
opposition  an  greffe,  to  the  effect  that,  considering  the  state  of  the  public  revenue. 
which  was  burthened  with  debt,  and  the  irreat  expense  which  the  establishment  of  a 
lunatic  asylum  would  require,  the  number  of  those  afflicted  persons  chargeable  to  the 
Island  was  not  sufficient  to  authorize  an  expenditure  of   £5000.     According  to  the 

nit  contained  in  this  statement,  the  number  of  pauper  lunatics  did  not  e- 
forty. 

The  proposition  of  the  Deputy  for  Grouville  was  rejected  by  a  majority  of  thirty- 
two  to  ten.  and  on  the  26th  of  July.  1861.  the  States,  by  a  majority  of  thirty  to  eleven, 
•\  the  following  Act: — "After  having  taken  into  consideration  the  proposi- 
[197]-tion  of  the  Deputy  for  Grouville,  lodged  "</  greffeoo  the  4th  of  March,  1861.  as 

*  Present  :  The  Lord  Chancellor  (Lord  Westbury),  The  Lord  President  (The  Earl 
Granville),  Lord  Cranworth,  and  the  Right  Hon.  Robert  Lowe     Assessors: — The 

General  (Sir  \Y.  Atherton),  and  The  Solicitor-General  (Sir  R.  Palmer  i. 

468 
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well  as  the  report  of  the  Committee  for  the  supervision  of  the  Lunatic  establishments, 
and  it  appearing  that  the  establishment  kept  by  Mr.  laaai  Pothecary  is  conducted  in 
iry  manner,  the  S  b  have  deferred  for  one  year  the  choice  of  a  site  for 
the  erection  of  a  public  asylum,  and  have  resolved  provisionally  to  place  the  insane, 
at  the  charge  of  the  Island  and  of  the  parishes,  in  the  establish  Mr.  Pothecary  : 

and  have  authorized  the  Hospital  Committee  to  make  an  agreement  for  .1  tei 
three    years    with    Mr.    Pothecary    for    the    care    and    maintenance    of    the    said 
lunatics,  with  this  condition,  that   in  ease  the  aforesaid  Committee  of  supervision 
should  not  be  satisfied  with  the  treatment  which  the  lunatics  will  receive,  they  could 
-:de  the  agreement  :  and  the  Commitn  harged  to  report  to  the 

States,  at  short  intervals,  on  the  manner  in  which  the  lunatics  are  treated." 

the  2i»th  of  July.  1861,  the  Lieutenant-Governor  placed  hie  the  Act 

of  the  26th  of  July,  1861.  and.  within  the  prescribed  period  of  fourteen  days,  for- 
warded to  the  Secretary  of  State  for  the  Home  Department  his  reasons  for  the  same. 
I  Secretary  of  State  approved  of  the  exercise  by  the  Lieutenant-Governor  of  his 
negative  voice. 

The  States  submitted  a  case  for  the  consideration  of  the  Secretary  of  State,  in 
which  they  protested  that  this  exercise  of  the  negative  voice  by  the  Lieutenant- 
Governor  was  unconstitutional,  and  a  breach  of  the  privileges  of  the  Island.  It  was 
insisted  by  the  States,  that  the  Island  had  from  the  earliest  period  of  its  union  with 
the  Crown  of  England  enjoyed  the  right  of  self-government,  secured,  with  its  other 
privileges,  [198]  by  the  Charters  of  successive  Sovereigns,  which  constitution  of  the 
States  was  recognized  and  received  the  sanction  of  Her  Majesty  in  the  year  1853 
(see  In  the  matter  of  the  States  of  Jersey.  9  Moore's  P.C.  <  lases,  1  85  1  ;  that  the  States 
had  always  exercised  the  right  of  passing  permanent  Acts,  which  have  no  force  of  law 
until  confirmed  by  the  Sovereign  in  Council :  that  they  had.  however,  the  right  of 
passing  provisional  Acts  for  a  period  not  exceeding  three  years,  which  were  regis- 
tered, and  had  the  force  of  law  without  being  submitted  to  Her  Majesty  for  con- 
firmation :  that  the  distinction  between  provisional  and  permanent  law  was  explained 
by  an  Order  in  Council,  dated  the  28th  of  March.  1771.  That  the  Bailiff  was  the 
President  of  the  States,  but  the  Lieutenant-Governor  was  also  a  component  part  of 
the  Legislative  body,  having  a  right  to  speak,  but  not  to  vote.  That  as  representing 
the  Crown,  the  Lieutenant-Governor  was  charged  with  the  duty  of  guarding  its 
special  interests  and  prerogative  :  that  from  the  earliest  periods  disputes  had  arisen 
between  the  Lieutenant-Governor  as  representing  the  Crown,  and  the  Bailiff  as  repre- 
senting the  States  and  the  Island,  as  to  their  respective  powers  in  matters  of  legisla- 
tion, and  especially  with  regard  to  the  negative  voice  of  the  former,  and  in  these 
disputes  the  Lieutenant-Governor  claimed  the  right  of  interposing  his  negative  voice 
indiscriminately  in  all  Acts  passed  by  the  States,  the  Bailiff  contending  that  the 
exercise  of  it  ought  to  be  restricted  to  Acts  relating  to  the  Crown  (for  an  historical 
account  of  these  disputes,  see  Le  Geyt.  Vol.  IV..  p.  356).  That  upon  the  petitions  of 
the  inhabi-[199]-tants  of  the  Island.  Royal  Commissioners  were,  from  time  to  time, 
sent  over  to  the  Island  for  the  purpose  of  enquiring  into  their  disputes,  and  of 
recommending  Legislative  Ordinances,  founded  on  these  reports,  to  be  passed  by  the 
Sovereign  in  Council  for  the  due  government  of  the  Island  :  that  accordingly  Com- 
missioners Payne  and  Napper  were  appointed  in  1591,  Commissioners  Gardiner  and 
Hussey  in  1607.  and  Commissioners  Conway  and  Bird  in  1617  :  that  in  the  vear 
1591,  Ordinances  were  prepared  by  the  Commi--  •  1'ayne  and  Napper,  in  which 

allusion  is  made  to  the  negative  voice  of  the  Governor,  but  in  such  obscure  terms  that 
tlcev  have  never  been  received  as  law  in  Jersey.  That  the  power  conferred  on  the 
Lieutenant-Governor  to  affix  his  negative  voice  upon  an  Act  passed  by  the  Assembly, 
was  first  specially  mentioned  in  an  Order  in  Council,  bearing  date  the  15th  of  June. 
1618.  in  which  it  is  said: — "  That  there  lie  no  Assembly  of  the  States  in  that  Island 
without  the  consent  of  the  Governor  or  his  Lieutenant,  in  which  it  is  to  be  undei  • 
that  the  Governor,  or  his  Lieutenant  in  his  absence,  have  negative  voice,  to  the  end 
it  may  lie  provided  that  no  Ordinances  be  agreed  upon  prejudicial  to  His  Majesty's 
service  or  to  the  interests  of  the  people."  That  such  Order  in  Council  having  been 
deemed  by  the  Bailiff  and  members  of  the  State  an  encroachment  upon  their  rights 
and  privileges,  thev  made  a  representation  to  His  Majesty  in  relation  thereto,  ami 
on  the  19th  of  July,  161'.'.  His  Majesty  in  Council,  upon  the  representation  of  the 
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States,  issued  a  fresh  Ordinance,  whereby  it  was  declared: — "For  the  better  ex- 
planation of  the  Article  concerning  the  Assembly  of  the  States,  which  was  ordered 
not  to  be  done  without  the  consent  of  the  Governor,  or  his  [200]  Lieutenant  in  his 
absence,  it  is  now  finally  ordered,  for  causes  made  known  unto  us.  and  for  avoiding 
future  questions,  that  the  aforesaid  Article  shall  continue  in  force,  with  this  quali- 
i' m.  that  if  the  Bailiff,  or  Justices,  shall  require  an  Assembly  of  the  States,  the 
rnor  shall  not  defer  it  above  fifteen  days,  except  he  have  such  causes  to  the  con- 
trary, either  in  respect  to  the  safety  of  the  Island  or  our  special  service,  otherwise 
as  he  shall  answer  unto  us  or  to  the  Lords  of  our  Council,  whereof  he  shall  give  us 
present  advic<  ile  wind  and  water  may  serve.    And.  concerning  the  Governor's 

rive  voice  in  making  Ordinances,  it  is  also  ordered,  that  he  shall  not  use  his 
•ive  voice  but  in  such  points  as  shall  concern  our  special  interest,  the  rather  in 
regard  such  Acts  as  are  made  in  their  Assembly  are  but  provisional  Ordinance,  and 
have  no  property  of  law  until  they  have  been  confirmed  by  us."  That  on  comparing 
the  provisions  of  the  two  Orders  in  Council  of  the  loth  of  June.  161S.  and  the  19th 
of  July.  1619.  it  was  evident  that  it  was  intended  by  the  last -mentioned  Order  to 
limit  the  exercise  of  the  power  given  to  the  Governor  as  to  the  use  of  his  negative 
voice  within  certain  prescribed  limits.  That  it  did  not  fall  within  the  province  of 
the  Lieutenant-Governor  to.  nor  was  it  required  that  he  should,  approve  of  the  Acts 
of  the  States  before  they  can  become  law.  his  power  being  of  a  negative  character 
only,  to  be  exercised  within  the  limits  which  the  Order  of  the  19th  of  July.  1619, 
prescribes.  That  the  Order  in  Council  of  the  19th  of  July.  1619,  had 
ever  since  been  treated  as  a  final  Legislative  enactment  on  the  exercise  of  tin-  negative 
voice.  That  in  the  year  1679.  differences  having  arisen  between  Governor  Lanier 
and  [201]  the  Bailiff  and  Jurats  touching  their  privileges,  by  an  Order  in  Council 
of  the  17th  of  December.  1679.  the  following  report  of  the  Committee  for  the  affairs 
of  Jersey  was  confirmed  : — "  And  lastly,  as  touching  the  manner  of  assembling  and 
holding  the  estates  of  that  Island,  and  the  Governor's  negative  voice  in  that  Assembly, 
it  is  our  humble  opinion  that  the  same,  together  with  all  the  ancient  Ordinances. 
privileges,  liberties,  franchises,  and  immunities  given  to  or  belonging  as  well  to  the 
inhabitants  as  to  the  Governor  of  the  said  Island  do  remain  without  alteration,  as 
they  are  established  by  grants  and  charters  from  your  Majesty,  and  your  royal 
predecessors1  Orders  and  Ordinances  of  Council,  or  otherwise.  That  after  this  there 
was  no  instance  of  the  exercise  of  the  negative  voice  for  a  long  period,  and  the 
differ  -  -  ttled  (see  Le  Geyt.  Vol.  IV..  p.  367).  That  in  the  year  1771.  the  laws 
of  Jersey  were  collected  in  a  Code,  and  continued  by  an  Order  in  Council  of  the  28th 
of  March.  1771.  in  which  allusion  is  made  to  the  negative  voice,  but  it  was  submitted 
that  this  Order  in  Council  did  not  extend  the  power  of  veto  in  the  Governor,  but 
merely  provided  for  the  legal  exercise  of  such  veto  in  the  case  of  Acts  pi 
by  the  States  in  his  absence,  and  that  the  casual  reference  in  such  Order  to  the 
ive  voice  could  Dot  be  treated  as  repealing  the  deliberate  enactment  of  1619. 
That  the  Code  of  1771  did  not  contain  any  new  enactments,  but  was  a  collection  of 
many  of  the  old  laws  in  force,  but  especial  care  was  taken,  in  the  last  clause  of  the 
nut  to  impugn  previous  Ordinances  established  by  Royal  authority,  although 

inserted  in  the  collection. 

It  was  further  insisted,  that  since  the  Order  in  [202]  Council  of  the  year  1771.  the 
usual  course  had  been,  if  the  Lieutenant-Governor  v,  •   in  the  States  when  the 

law  he  objected  to  was  enacted,  he  made  use  of  the  negative  voice  mstatlter;  if  he 
was  not  present,  the  Greffier  of  the  States,  after  the  sittings,  transmitted  to  him  the 
\  -  which  had  been  passed  in  his  absence,  before  they  were  registered:  and  the 
Lieutenant-Governor,  if  he  did  not  exercise  his  veto,  returned  the  Acts  without 
approval  or  comment.  In  either  case,  if  the  Lieutenant-Governor  did  not  make  use 
of  his  negative  voice,  the  Acts,  not  being  objected  to,  were  registered,  and  put  in 
force  accordingly.  The  Slates  insisted,  that  the  instances  in  which  the  Lieutenant- 
Governor  had  exercised  his  negative  voice,  had  been  very  rare,  and  were: — First, 
as  to  the  veto  by  Governor  Lanier,  in  1680.  In  thai  case  the  States  had  passed  an 
An  for  the  h-vy  of  moneys  to  defray  the  expenses  of  Sir  Edward  Carteret,  as  Attorney 
for  the  States  before  the  Privy  Council,  and  tin-  Governor  had  suspended  and  op- 
posed t  lie  levy  of  these  moneys  :  but  the  suspension  by  the  Governor  was  removed,  ami 
t  be  levy  directed  to  lie  made  by  an  <  'rder  in  Council  of  the  -1st  of  July.  1680.  Second, 
bj   Lieutenant-Governor  Thornton,  in  the  year  1833.     There,  the  States  had  passed  a 
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provisional  Order  in  Council,  oi  tin-  -"'tith  ol  J  -  tlie  pub- 

licity of  the  sittings 

ed  :  that  the  Lieutenant  • 
ing  the  Si  'led  by  his 

■1.  under  their  : 
public  :  that  on  a  [203]  representation  by  the  S 

iy  the  negative  voice  of  the  Lieutenant-Governor,  was  removed  ler  in 

Council  of  the  14th  of  August       '  Third,  as  to  the  veto  exercised  by  Lieut' 

t         i  nor  Gibbs.  in  1839  :  that  there  I       S  pauper  lunal 

asylums  in  England  or  France,  thus  authorizing  their  removal  to  a  Foi  rntry, 

where  the  writ  of  £  •  would  not  run:  that  upon  this  Act  I  :iant- 

Governor  interposed  his  negative  voice,  as  it  affected  the  prerogative 
and  the  States,  deeming  that  to  be  a  sufficient  objection,  did  ■  on  their  A   I 

and.  fourth,  as  lu  the  veto  by  the  same  Lie'.  -  ■  1.  w  hen  an  Act  was 

I  by  the  States  appointing  a  Committee  to  transmit  a  petition  to  the  Privy 
i  cil,  asking  •  o  intervene  in  an  appeal  between  Lord  B  i.  the 
Governor  of  the  Island,  and  Mr.  Le  Capelain,  as  to  the  liability  of  the  G 

ue  to  hear  the  expenses  of  the  Court  House,  to  which  the  Lieutenan    I 
applied  his       s       re  voice,  and  the  States  recognized  his  right  in  this  particular 
which  could  not  be  disputed  in  a  matter  touching  the  revenue  of  the  Crown, 
and  rescinded  their  former  Act   (a);  and  the  States  submitted,  first,  that,  having 
■  1  to  the  terms  of  the  Order  in  Council  of  the  19th  of  July.  1619,  and  the  only 
instances  known  to  the  States  in  which  the  [204]  exercise  of  the  negative  voice  had 
allowed,  the  Act  of  the  States  of  the  26th  of  July.  1861,  could  not  by  any  pi 
•  ruction  be  deemed  to  concern  the  special  interest  of  Her  Majesty  within  the 
ing  of  the  Order  in  Council  of  the  19th  of  July.  1619  :  and.  secondly   that  the 
Act  of  the  26th  of  July.  1861,  was  not  in  the  nature  of  a  Legislative  enactment,  but 
was  purely  administrative,  or  executive,  and  was  not  such  an  Ordinance,  or  law.  as 
'ntemplated  by  the  Order  of  the  28th  of  March.  1771.  or  the  Order  in  Council 
of  the  19th  of  July.  1619  :  that  thi  S1        -     ave  the  power,  if  they  think  fit,  of  pel  1 
ing  their  administrative  and  executive  functions  by  immediate  resolutions  without 
referring    them    to    a    Committee,    and    such    resolutions    do    not    thereby     lose 
their    administrative    or    executive    character,    so    long    as    they    are    consis 
with  the  general  administrative  powers  of  the  States,  and  are  confined  to  the  carry- 
2      it  the  law  as  it  exists  :  and  it  was  further  submitted,  that  the  resolution  which 
formed  the  Act  of  the  26th  of  July.   1861,  was  purely  of  an  executive  character, 
and    in  spects  -  -     :it    with    the    general  duty  which  devolved  on  the 

States  of  making  due  provision  for  the  care  and  protection  of  pauper  lunatics:  and 
the  State*  finally  submitted,  that  th<  -  •  -ion  on  the  Act  of  the  States  of  the 
26th  of  July.  1861.  by  the  negative  voice  of  the  Lieutenant-Governor,  ought  to  be 
removed,  and  the  Act  forthwith  registered  in  the  Island,  by  reason  :  — 

First,  that  the  Order  in  Council  of  the  19th  of  July,  1619.  was  intended  to  set  at 

II  disputes  respecting  the  exercise  of  the  negative  voice  of  the  Governor, 
was  a  final  Legislative  enactment  on  the  subject. 

-  :idly.  that  the  Order  in  Council  of  1619.  ex-[205]-  ssly  restricted  the  Gover- 
nor from  _ative  voice,  except  on  |  -  ncerning  the  special  intere-t 
of  the  Crown,  and  that  the  limits  so  expressly  placed  upon  the  use  of  the  negative 
voice  by  the  Order  in  Council  of  1619.  had  never  at  any  time  since  been  annulled,  or 
in  anv  manner  modified. 

Thirdly,  that  the  Act  of  the  26th  ot  July.  1861,  did  not  concern  the  special 
interest  of  the  Crown  within  the  meaning  of  the  Order  in  Council  of  the  19th  of 
July.  1619. 

Fourthly,  that  the  Act  was  purely  administrative  or  executive,  and  not  a 
Legislative  enactment  or  Ordinance  within  the  meaning  of  the  Order:  and. 

See  this  case  nom.  l.f  Breton  v.  Capelain.  i  Moore's  P.C.  Cases,  p.  37.  which 
came  before  the  Privy  Council  on  an  appeal  from  the  Royal  Court,  when  it  was  held, 
that  the  Royal  Court  had  no  power  to  order  charges  for  alterations  made  in  the 
Court  House,  directed  at  their  instance,  to  be  defrayed  out  of  the  Crown  reven 
Uland. 
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3E   tuing  that  it   was  a  case   in  wtich  the  Lieutenant-Governor  could 
exercise  his  negative  voice  his  veto  had  been  improvidently  exercised. 

se  put  in  by  the  Lieutenant-Governor  in  support  of  his  right,  as  Lieuteuant- 
•nor  of  the  Island,  to  exercise  his  negative  voice  with  reference  to  Acts  of  the 
the  Island  referred  to  the  Ordinance  of  James  the  First,  in  Council,  dated 
15th  of  June.  161-  :  and  the  Ordinance  of  the  19th  of  July,  1619.  and  the  Order 
Council,  dated  the  17th  of  December,  1679.      An  objection  was  also  taken  to  the 
formality  of  the  proceedings,  and  the       •     ■      out  an  Order  in  Council,  dated  the 
if  March.  1771.  by  which  it  was  ordered  that  when  anything  is  proposed  to  the 
ably  of  the  States,  it  should  be  written  down  in  the  form  in  which  it  was  meant 
ssed,  and  these  ,-hould  lie  debated;  after  which  it  should  be  lodged  au  greffe 
for  fourteen  days  at  least  before  it  should  be  determined,  in  order  that  every  in- 
dividual of   the   States  might   have   full   time   to   consider  thereof,   and   [206]  the 

constituents  if  they  judge  necessary,  and  that  this 
delav  could  onlv  be  dispensed  with  in  case  of  emergency,  in  which  the  safety  of  the 
Island  might  happen  to  be  immediately  concerned  :  and  it  was  alleged  that  a  report 
of  the  Committee  of  the  States  dated  the  5th  of  March.  1862,  was  presented  to  the 
States  on  the  27th  of  March.  1862,  recommending  i  31  -  to  take  proeeedi:  s 
obtain  an  opinion  as  to  the  authority  of  the  Lieutenant-Governor  to  affix  his  negative 
■1  adopted  by  that  Assembly  on  the  same  day.  without  having  been  pre- 
for  fourteen  days,  according  to  the  requisition  of  the  above 
Order  in  Council  :  and  it   was  submitted  on  behalf  of  the  Lieutenant-Governor, 

First,  that  the  Act  of  the  States  adopting  the  report  of  the  veto  Committee  was 
illegal  and  void,  by  reason  of  such  report  not  having  been  lodged  au  'jreffe,  pursuant 
to  the  Order  in  Council  of  the  28th  of  March.  1771. 

-  condly,  that  the  Ordinance  of  the  19th  of  July.   1619.  merely  operated  as  a 
rule  for  the  guidance  of  the  discretion  of  the  Governor  or  Lieutenant-Governor  in 
ral  power  of  imposing  his  negative  voice,  and  not  as  a  legal 
limitation  of  that  power. 

Thirdlv.  that  the  exercise  by  the  Lieutenant-Governor  of  his  negative  voice,  in 
respect  of  the  Act   of  the  States  of  the  26th  of  July.    I  -  -  authorized  by  the 

( trdinane.es  of  the  15th  of  June.  1618,  and  the  19th  of  July.  1619,  and  the  Order  in 
Council  of  the  28th  of  March.  1771  :  and. 

Lastlv,  that   the   power   of   the   Lieutenant-Governor   of   imposing   his   negative 

-  properly  exercised  with  reference  to  that  Act. 
[207]  Mr.  Rolt,  Q.C..  Sir  Hugh  Cairns,  Q.C.,  and  Mr.  W.  W.  Mackeson,  were 
heard  for  The  States. 

Mr.  Phipson.  Q.C..  the  Advocate-General  of  the  Inland  of  Jer.-ey  (M.  Maret),  and 
Mr.  'Welsbv,  appeared  for  the  Lieutenant-Governor,  but  were  not  called  on  to 
address  their  Lordships. 

A-  is  customary  in  cases  referred  to  the  Committee  of  Council  for  the  affairs 
of  Jersey  and  Guernsey,  no  judgment  was  pronounced  by  their  Lordships.  The 
following  report,  dated  the  11th  of  May.  1.^62.  and  Order  in  Council,  dated  the  7th 
..I  June,  1862,  was  however,  made  thereon: 

"  Whereas  there  was  this  day  read  at  the  Board  a  Report  from  the  Right  Honour- 
able the  Lords  of  the  Committee  of  Council  for  the  affairs  of  Jersey  and  Guernsey. 
dated  the  11th  day  of   May.    1862,   in  the  words   following,  viz.: — 'Your   M. 
having    been    pleased    by    your    Order    in    Council    of    the    20th    of    November. 
1861,     i"     refer     unto     this     Committee     a     representation     of     the     State-     of 
the   Island  of  Jersey,  praying  your  Majesty  to  remove  the  veto   imposed   by  the 
■  ernor  of  that   Island  upon  an  Act  of  the  States  of  the  26th  of  July, 
1861,   relating  to  pauper  and   criminal  lunatics;   and  your   Majesty   having  been 
further  pleased  by  another  Order  of  the  20th  of  November,  1861.  to  refer  unto  this 
Committee  certain  letters  from  the  Lieutenant-Governor,  and  from  the  Law  On 
ng  forth  the  reasons  upon  which  the  veto  complained  of  by  the  S 
led:  the  Lords  of  the  Committee,   in   obedience   to   your    Majesty's   said 
Orders  of  reference,  have  this  day  taken  into  consideration  the  Act  of  the  State-  of 
1    iy.  [208]  1861,  the  representation  of  the  States,  and  the  letl 
Lieutenant  I  >r  and  the  Law  Officers  of  Jersey,  in  justification  of  th< 

imposed,  and  having  heard  Counsel  on  behalf  of  the  States,  and  having  carefullv 
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nlered  all  the  arguments  adduced  in  support  of  tl  tion  from  thai 

body,  their  Lordships  do  agree  humbly  to  reporl  as  their  opinion,  to  your  Majesty 
thai   it   is  nol  >  y  should  comply  with  the  prayer  of  iliat 

represental  ion.     Her  M;  iving  taken  the  said  report  into  consideration,  was 

pleased,  by  and  with  the  advice  of  Her  Privy  Council,  to  approve  thereof,  and  to 
declare  her  non-compliance  with  the  prayer  of  thi  station  of  th 

the  Island  of  Jersey  for  the  removal  of  the  veto  imposed  by  the  Lieutenanl  Governor 
of  thai  Island  on  the  Art  of  the  States  of  I  ol  July.  1861,  i 

criminal  lunatics.     Ami  Her  Majesty  was  further  pleased  to  di  I   this 

Order   I"    entered    upon   the    Register  of    the   Island   of  Jersey,   and  ed   ac- 

cordingly.     Whereof  the  Lieutenant-Governor  or  Co         ader-in-Chief,  I 
and  Jura:-,  and   .ill  other  Her  Majesty's  Officers  for  the  time  being    in   the        d 

1.  and  all  other  persons,  whom  ir  may  concern,  are  to  take  notice  and  govern 
themselves  accordingly." 

-    Dig.  mi    COLONY;  II.  Particular  Colonies;  13.  •/<  i;  b. 

Constitution.] 


[209]  ON  PETITION  FROM  THE  COURT  OF  APPEAL  OF  THE  LEEWARD 

ISLANDS. 

Ex  parte  Kensington  *  [June  18.  1863]. 

Application  for  special  leave  to  appeal  from  a  judgment  of  the  Court  of  appeals 
for  the  Leeward  Islands,  on  the  grounds,  first,  that  the  Court  being  im- 
properly constituted,  no  appeal  could  be  legally  asserted  within  the  fourteen 
days  from  the  judgment,  the  time  limited  for  asserting  an  appeal;  and, 
si  ondly,  that  the  proceedings  in  the  Court  below  should  have  been  at  law 
and  not  in  equity;  refused,  (1)  as  the  Petitioner  ought  to  have  applied  for 
leave  to  appeal  within  the  time  prescribed,  which  might  have  been  done 
under  protest  ;  and  (2)  that  he  was  not  entitled  to  the  indulgence  he  asked 
for,  his  objection  to  the  mode  of  proceeding  being  merely  of  a  technical 
character,  and  not  affecting  the  merits. 

This  was  a  petition  for  special  leave  to  appeal  from  a  judgment  of  the  Court  of 
appeal  of  the  Leeward  Island-,  the  Petitioner  not  having  applied  to  thai  Court  for 
leave  to  appeal  within  fourteen  days  after  the  Court  had  pronounced  judgment. 

The  petition  stated  that,  on  the  2nd  of  February.  1 S 5 6 ,  one  John  Houghton 
instituted  a  suit  in  the  Court  of  Chancery  in  Antigua  against  the  Petitioner, 
wherein  he  set  out  a  Bill  of  Complaint  filed  against  him  by  the  Petitioner  in  the 
Court  of  Chancery  in  England,  and  a  final  Order  therein  made  by  the  Vice-Chan- 
cellor Stuart  on  the  30th  of  June.  1854,  whereby  the  Petitioner  was  ordered  within 
six  weeks  to  pay  the  sum  of  £206  10s.  and  £443  3s.  9d.  for  costs,  and  prayed  that 
the  Petitioner  might  be  ordered  to  pay  that  sum.  The  petition  further  stated,  that 
the  Petitioner  demurred  to  the  Bill  filed  against  him  in  Antigua,  but  that  the 
demurrer  was  overruled  by  the  Court  on  the  8th  of  February,  1861.  That  on  the 
13th  of  February,  1861,  the  Petitioner  served  a  written  notice  on  the  other  side  of 
his  intention  to  appeal  to  the  Court  of  [210]  appeal  of  the  Leeward  Islands.  That 
on  the  2nd  of  January.  1862.  the  Court  of  appeal  of  the  Leeward  Islands  declared 
that,  in  consequence  "i  the  Petitioner  not  having  (in  pursuance  of  a  provision  of  the 
Colonial  Act)  given  notice  in  writing  of  his  intention  to  appeal  against  that  judg- 
ment within  three  days  after  the  8th  of  February,  when  the  judgment  of  the  Court 
below  was  pronounced,  his  appeal  should  be  dismissed  with  costs.  That  the  decree 
in  question  was  pronounced  by  three  Judges,  one  of  whom.  Henry  James  Ross,  Esq., 
the  Chief  Justice  of  St.  Christopher,  had  some  time  in  November  obtained  leave  of 

*  Present:  The  Lord  Justice  Knight  Bruce,  the  Lord  Justice  Turner,  and  Sir 
Edward  Ryan. 
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absence  for  two  months,  and  had  gone  to  the  Island  of   Granada  :  a  Barrister 
practising  in  the  Island  having  been  provisionally  nominated  Chief  Justice  i  :    - 
-:opher  for  the  time  being:   and  had.  on  the   28th  of  December,  come  from 
ida  to  the  Island  oi  _  ia,  and  taken  part  in  the  judgment  of  the  Court  of 

appeal  without  having  previously  returned  to  the  Island  of  St.  Christopher  to 
e  las  office  and  duties  of  Judire.  and  to  supersede  the  Judge  who  had  been 
provisionally  nominated  Chief  Justice  for  the  time  being  :  and  that  when  the  appeal 
came  on  to  be  heard  the  Petitioner  objected,  that  the  Court  had  no  jurisdiction  as  a 
Court  of  appeal,  on  the  ground  of  there  not  being  a  sufficient  number  of  Chief 
•  or  the  time  being,  of  the  Leeward  Islands  :  but  the  objection  was  not  enter- 
tained by  the  Court,  and  the  Petitioner  prayed  that  he  might  be  permitted  to  appeal 
against  the  Order  of  the  2nd  of  January,  186:2.  or  that  he  might  be  allowed  to  appeal 
directly  from  the  original  Order  of  the  Court  of  Chancery  in  Antigua  to  Her  Majesty 
in  Council. 

It  appeared  from  the  petition,  that  the  Petitioner  [211]  had  not  applied  to  the 
Colonial  Couit  of  appeal  for  leave  to  appeal  within  fourteen  days  after  that  Court 
had  pronounced  judgment. 

By  virtue  of  the  Imperial  Statute,  13th  and  11th  Vict.  c.  15,  sec.  1,  and  of  the 
Colonial  Acts  of  the  several  Legislatui  Islands  of  Antigua.  St.  Christopher, 

and  Dominica,  confirmed  by  »r  in  Council  of  the  8th  of  June.  1854.  a  Court 

of  appeal        -  lished  from  the  Courts  of  these  and  other  Islands,  called  "  The 

Court  of  appeal  of  the  Leeward  Islands  I     art  of  appeal  was  to  be  con. 

the  several  Islands,  of  whom  three  were  to  form  a  quorum. 
The  appealable  value  was  fixed  at  £  and  provision  was  made  for  any  ] 

feeliL_     gg       ved  by  a  judgment  of  the  Court  of  appeal,  within  fourteen  days  after 
me  had  been  pronounced,  to  apply  to  the  Court  by  motion,  for  leave  to  appeal ; 
and  it  was  expressly  provided,  that  nothing  therein  conl  •  -"rued 

to  take  away  the  undoubted  right  of  Her  Majesty  upon  the  petition  of  any  ; 
feeling  aggrieved,  to  admit  an  appeal. 

Mr.  --      }.C.,  and  Mr.  Prentice,  for  the  V  r. — The  Appellate  Court 

the  Leeward  Islands,  established  by  the  Order  in  Council  of  -       of  June. 

-     u  .properly  cor.-  'he  Chief  Justice  of  S 

absent,  it  was.  therefor.  that  <    >urt  for  leave  to  appeal.     In  the 

first  place,  the  provision  of  tl  _  la  Act  of  1852.  requiring  notice  of  appeal  to  be 

given,   is  only  in  order  to   stay  execution,   and  not  to   preclude  an   appeal.     The 

Act.  No.  627.  provides,  that  it  shall  [212]  obligatory  to  appeal  to 

the  Court  of  appeal  of  the  Leeward  Islands,  and  gives  the  pa  ieved  power  to 

appeal  directly  to  Her  Majest]         Council     The  Court  of  appe  a  erfect 

from  its  improper  constitution,  the  alternative  right  of  appeal  to  the  Queen  in 
Council  remained,  and  the  miscarriage  of  the  appeal  on  that  ground  cannot  now 
preclude  the  right,  which  is  optional,  to  appeal  in  the  first  instance  to  Her  Majesty 
in  Council. 

Mr.  Charles  E.  Pollock,  opposed. — This  Tribunal  will  not  exercise  their  power  of 
advi-     a  to  appeal  in  such  a  case  as  this.     There  are  no  merits  to  justify  such 

an  indulgence.  The  case  of  the  Petitioner  is  purely  a  technical  one.  namely,  that 
he  ought  to  have  been  sued  at  law,  and  not  by  Bill  in  Equity.  He  does  not  deny  that 
he  is  indebted.  The  Petitioner  having  elected  to  appeal  to  the  Court  of  appeal  of 
the  Leeward  Islands,  and  not  having  given  notice  of  appeal  to  England  within  the 
limited  time,  ought  not  now  to  be  allowed  to  appeal. 

The  Lord  Justice  Knight  Bruce. — This  is  a  petition  by  a  party  against  whom 
judgment  has  been  given  in  the  equity  side  irt  of  Antigua,  and  who  is 

•  of  appealing  to  Her  Majesty  i;.  Council  a  -"  the  judgment  of  that 
Colonial  Court  :  and  not  having  fulfilled  the  requisite  conditions  imposed  by  law  to 
enable  such  an  appeal  to  be  made,  he  comes  here  to  ask  for  an  in  .  or  relaxa- 

tion of  th  :  ale,  in  order  to  enable  him  to  do  that  which  the  ordinary  course 

of  law  forbids.     It  is.  therefore,  requisite  to  consider  [213]  what  is  \ 

A  debt — a  pecuniary  liability — was  establi-         agains  in  England  by 

1  E  (  The  debt  whii  -         .Wished  under  that 

-  on  may.  therefore,  be  called  an  equitable  debt,  though   it    is   possible  (their 

Lordships,  however,  do  not  mean  to  pronoun.  in  that  point)  that 
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elsewhere  the  right  course  for  recovering  the  debl  mighl  have  been  in  a  Court  of  l-> 
ami  noi  in  a  Court  nl'  Equity.  The  Petitioner  goes  in  the  West  indies  owing  tins 
debt,  which,  whether  legal,  or  equitable,  or  both,  was  a  jusl  debt.  In  (In-  Island  in 
which  lie  lives  he  is  sued  I'm'  ii.  noi  by  an  action  at  law,  but  by  Hill  in  Equity,  on  the 
ground  that  the  debt  established  against  him  line  was  a  debt  established  against 
him  by  a  Court  of  Equity,  lie  resists  I  his  suit,  qoI  on  the  ground  of  merits,  properly 
so  railed,  not  on  the  ground  that  he  is  not  justly  liable  to  pay  the  debt,  hut  on  the 
ground  that,  though  the  delit  was  est  til  dished  here  by  the  ihision  of  a  Court  of 
Equity,  he  ought  to  have  been  sued  for  it  in  the  Colony  in  a  Court  of  law.  This 
point  is  decided  against  him,  and  upon  that  ground  alone,  he  appeals  to  t  he  Court 
of  appeal  of  the  Leeward  Islands,  lie  linds  that  Court  of  appeal  constituted  in  a 
manner  which  he  considers  to  he  contrary  to  law;  but  that  Court  so  constituted 
sitting  and  administering  justice,  derides  that  a  condition  held  to  be-  essential,  and 
something  more  than  a  mere  direction,  had  not  been  performed  by  him.  and  that, 
therefore,  the  appeal  was  not  competent,  and  that  they  could  not  entertain  it.  Eis 
appeal,  therefore,  failed. 

According  to  law  it  was  then  his  duty,  if  [214]  desirous  id'  appealing  to  lbi 
Majesty  in  Council  from  what  had  thus  taken  place  in  the  Court  of  appeal,  to  i 
notice  of  his  intention  to  appeal  within  fourteen  days.  He  does  not  take  that  step. 
having  been  advised  that  had  he  taken  it,  he  would  have  waived  his  objection  to 
the  constitution  of  the  Court  of  appeal,  which,  as  he  contended,  was  insufficiently  and 
improperly  framed   for  the  purpose  of  taking  the  matter  into  consideration. 

Their  Lordships  are  of  opinion,  that  that  was  an  insufficient  reason  ;  that  either 
under  protest,  or  perhaps  without  any  protest,  he  might  have  applied  for  leave  to 
appeal  without  damaging  his  case.  And  their  Lordships  are,  therefore,  of  opinion, 
that  it  was  a  mistake  on  his  part  not  to  have  given  that  notice.  It  is  possible,  how- 
ever, that  if  there  had  been  an  allegation,  or  a  semblance  of  justice  in  the  Appellant's 
case  as  to  the  matter  of  pecuniary  liability,  if  there  had  been  anything  more  in  the 
controversy  than  the  question  in  what  Court  he  should  have  been  sued — their  Lord- 
ships might  have  been  disposed  to  advise  Her  Majesty  to  grant  him  leave  to  appeal. 
But  seeing  what  the  case  is,  and  what  alone  is  the  question  raised,  or  desired  to  be 
raised  by  the  Petitioner,  they  think  they  will  be  doing  right  in  advising  Her 
Majesty  not  to  grant  any  indulgence,  and  not  to  allow  any  relaxation  of  the  strict 
rule  applicable  to  the  case;  but  to  leave  the  Petitioner  to  exercise  such  rights  as  he 
may  possess,  not  assisted  by  any  discretionary  power  which  Her  Majesty  possesses, 
and  which  their  Lordships  could  advise  Her  Majesty  to  exercise. 

Their  Lordships  will,  therefore,  advise  Her  Majesty  [215]  that  this  petition  ought 
to  be  dismissed,  with  costs.  If  the  Petitioner  has  by  law  a  right  to  appeal,  their 
Lordships  do -not  desire  to  prevent  him  from  exercising  it,  but  they  decline  to 
advise  Her  Majesty  to  allow  him  any  indulgence,  or  relaxation. 

[Mews'  Dig.  tit.  COLONY;  III.  Appeals  to  Peivt  Council;  3.  Leave  to  Appeal. 
Appeals  from  the  Leeward  Islands  are  regulated  by  0.  in  C.  of  June  8,  1854 
(Stat.  R.  and  0.  Rev.  iv.,  339),  made  under  13  and  14  Vict.,  c.  15,  s.  6,  and  0. 
in  C.  of  March  24,  1880,  made  under  7  and  8  Vict.,  c.  69  (Stat.  R.  and  0.,  1899, 
p.  1592).  As  to  special  leave  in  civil  cases,  see  note  to  Betemeyer  v.  Ober- 
muUer,  1837,  2  Moo.  P.C.  at  p.  125.] 
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OX  APPEAL  FROM  THE  STAFF  OF  GOVERNMENT  OF  THE 

ISLE  OF  MAX 

JAMES    COSNAHAN  — Appellant;   ELEANOR    GRICE.—/  nt* 

[July  12,     •    . 

constitute  a  dona*  -  causa,  the  evidence  must  be  clear  that  the  d 

gave  it  in  contemplation  of  death  [15  Moo.  P  '     222 

The  burthen  of  proof  is  necessarily  on  the  donee,  as  in  the  first  place,  so  many 
opportunities,  and  such  strong  temptations,  present  themselves  to  unscrupu- 
lous persons  to  pretend  deathbed  donations,  that  there  is  always  danger  of 
having  an  entirely  fabricated  case  set  up  :  and.  secondly,  without  any  impu- 
tation of  fraudulent  contrivance,  it  is  so  easy  to  mistake  the  meaning  of  a 
person  h     _  ing  in  mortal  illness,  and  by  a  slight  change  of  words,  to 

convert  the  expressions  of  intended  l>enefit  into  an  actua'.  roperty  : 

and  no  case  of  this  d  gh1   to  prevail,  ui 

evidence  of  the  clearest  and  most  unequivocal  character  [15  Moo.  P.C.  22 

A  person  havins  a  considerable  amount  of  Bank  notes  concealed  in  her  stays, 
being  on  her  deathbed,  took  the  stays  and  said  to  G.,  her  cousin,  who 
standing  by  her  bedside,  that  ""  she  was  longing  to  give  her  these  "  :  at  the 
same    time    holding    the     stays     in    her    hands.       G.     took    them,     and 
put     them     at     the     foot     of    the    bed :     but    on    the    deceased     sa  - 
'"  Don't    leave    them,  take    them,  keep    them,  and    take    care    of    them  " ; 
G.     asked    for    the    key    of     a    box     in    the     room     belonging    to     the 
deceased,  which   the   deceased   handed   to   her ;    and   thereupon    G.    locked 
them  up  in  the  box.     Immediately  after  the  deceased's  death.  G.  ripped  up 
the  stays,  ~   ok  out  the  Bank  notes,  and  replaced  the  stays  in  the  box.     She 
also  took  away  a  watch  and  several  trinkets  belonging  to  the  deceased  from 
the  deceased's  house,  of  which  she  gave  no  immediate  account,  nor  did 
mention  the  amount  she  had  found  in  the  stays.     Held,  that  havii,  _ 

-ae  looseness  of  the  alleged  used  by  the  deceased  when  she 

handed  the  stays  to  G..  of  which    the    evidence  itself  w.  -         satisfactory, 

I  with  the  conduct  of  G.  in  taking  other  property  of  the  deceased,  the 

amstances  could  not  be  considered  to  be  such  a  delivery  as  constituted  a 

- 

In  the  Isle  of  Man.  the  Ecclesiastical  Court  has  jurisdiction  to  try  the  validity  of 
an  alleged  donatio  mortis  causa     13  Moo.  P.C.  223]. 

The  Appellant,  as  administrator  of  the  estate  and  effects  of  Am.   Evans,  de- 
ceased, instituted  a  suit  [216]  in  the  Ecclesiastical  Court  of  the  Isle  of  Man 

*  1  The  Right  Hon.  Lord  Chelmsford,  the  Right  Hon.  Lord  Ki:  e 

and  t]  a       Hon.  Sir  John  Taylor  Coler     a 

[ale  of  Man,  the  Ecclesiastical  Court  has  jurisdiction  in  respect  of  all 

claims  by  or  against  the  estates  of  deceased  persons  :  and  it  has  power  in  cases  where 

no  specific  claim  can  be  made  by  the  e:  >r  admin:-  sed  person, 

uire.  either  by  th(  tion  of  ■  ..  lant, 

idant  in  a  suit  possesses  any  property  of, 
A   -    it  of  this  description  is 
styled,  a  suit  for  y        There  is  no  written    pleadr  s  urn:    th>. 

fend,.  the  Court  by  a  warrant  of  summons,  which  need  not  specify  the 

uatun  r  at  the  time  of  the  summons,  a  written  statement 

of  th(  ■         ry  of  effects  of  the  deceased,  is 

deliv.  :  int.     When  the  Defendant   appears   in  the  I 

examination  of  the  wit]  of  the  Defendant.  -  ...who 

'he  evidence.     If  I  :'  opinion,  aft  evidence, 

that  the  Defendant  -ed  of  effects  of  the  deceased,  or  is  indebted  to  the  estate 

of  the  -  d,  and  that  the  effects  or  debt  are  ascertained,  an  Order  is  made  for 

the  delivery  of  the  effects,  or  payment  of  the  debt  (as  the  case  may  be t  ;  but  if  they 
cannot  be  ascertained  from  the  evidence,  then  an  Order  is  made  .dant 
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-i    the    Respondent,   for    the    purpose  of  dis-[217]-covering  whether  thi 
gpondent,  a  first  c<                 the  deceased,  was  possessed  of                           goods,  or 
meets,  which  had  belonged  to  the  deceased  in  lier  lifetime,  and  to  obtain  the  judg- 
ment  of  bhe  Court   for  the  delivery  to  the  Appellant  of  such  no  Is,  and 

the  decei  ound  in  the  possession  oi  •' 

The  suit   was  heard   I  •         ral,  on  the  14th  and    19th  days 

December,  I860,  when  evidence  v.  .  the  Apj  owing,  that  by  the 

Respondent's    own    acknowledgment    she    had,  lie  death    of    the 

possessed  herself  of  a  pair  of  stays,  which  she  said  had  been  given  to  her  by  the 

ised,  and  which  had  secured  in  them  upwards  of  £400  in  Hank  notes,  and 
of  a  watch  and  several  rings,  all  of  which  she  had  removed  from  thi  of  the 

deceased   after  her  death. 

The  Appellant  contended,   that   then-  was   do  evidence  to  support  the  alh 
gift,  and.  moreover,  that  the  stays  and  money  having  been  in  a  box  belonging  to 
the  di  ttd   in   her  house   at  the  time  of  her  death,  the   Respondent    W8 

justitied  in  removing  them,  or  the  watch  and  rings,  and  that  without  the  consent 
of  the  Sumner-<  leneral,  oi  of  hie  or  of  the  legal  representativi   i  f  the 

of  the  deceased.  It  appeared  thai  the  Sumner-General  is  an  Officer  appoint! 
the  Governor  of  the  Island.  He  has  in  each  Parish  a  Deputy  called  a  Sumner.  I  I 
of  the  duties  of  this  Officer  is  on  the  death  of  a  person  to  take  possession  of  the 
personal  effects  until  Probate  or  Letters  of  Administration  be  granted.  In  practice 
the  Sumner  generally  performs  this  duty  only  on  being  put  in  motion  by  the  next 
of  kin.  or  a  creditor,  [218]  or  on  being  informed  that  the  next  of  kin  are  not  in 
the  Island,  or  on  some  other  reasonable  ground  being  alleged  why  the  effects  should 
cured.  The  Appellant,  who  was  the  only  next  of  kin  of  the  deceased,  was  off  the 
Island  at  the  time  of  the  death  of  the  deceased,  and,  under  the  circumstances,  it 
was  contended,  that  the  Respondent  ought  to  have  placed  all  the  effects  under  the 
charge  of  the  Sumner. 

The  defence  set  up  by  the  Respondent  was,  that  the  stays  and  the  contents  had 
been  a  gift  to  her  bv  the  deceased  in  her  last   illness,  either  absolutely,  or  . 

1 — and  that,  therefore,  the  Respondent  had  a  right  to  remove  them  from  the 
house  of  the  deceased  after  her  death  ;  and  as  to  the  other  effects,  that  the  Re- 
spondent ha'd  only  removed  them  foi  idy.  No  evidence  was  given  on  the 
of  the  Respondent  in  support  of  the  alleged  gift,  and  there  was  no  evidence  of 
it  beyond  her  own  statements  to  the  witnesses,  when  speaking  of  the  money  found 
in  the  stay-. 

On  the  19th  of  December,  I860,  the  Vicar-General  delivered  the  following  judg- 
ment:— "Upon  hearing  this  cause  in  presence  of  the  parties,  or  their  Advocates. 
and  upon  consideration  had  thereof,  as  well  as  of  what  was  otherwise  pleaded, 
offered,  argued,  and  alleged,  by  and  on  behalf  of  the  parties  respectively,  it  appears 
that  the  Defendant  some  time  after  the  death  of  Anna  Evans  possessed  herself  of  the 
sum  of  £100.  which  Bhe  found  in  the  dwelling-house  of  the  deceased  after  her  death, 
along  with  certain  gold  rings,  watch,  bank  notes,  cash,  and  other  effects,  which  were 
the  property  of  the  deceased  at  the  time  of  her  death,  and.  [219]  therefore,  ought  to 
be  delivered  up  or  accounted  for.  to  the  Plaintiff  as  administrator  of  the  said  estate. 
I  am,  therefore,  of  opinion,  that  the  Defendant  ought  forthwith  to  pay  to  the 
Plaintiff  the  sum  of  £400,  and  render  a  full.  true,  and  correct  account  into  this 
Court  on  oath  within  fourteen  days,  after  service  hereof,  of  all  rings,  watches,  bank 
notes,  cash,  and  other  property  which  belonged  to  the  deceased  to  her  knowledge, 
or  came  into  her  possession,  and  the  same  is.  therefore,  so  ordered,  adjudged,  and 
decreed  accordingly." 

The  Respondent   afterwards   presented   a   petition   praying   a   rehearing  of  the 
suit,  and  that  the  evidence  of  the  Respondent,  to  be  produced  by  her  at  such  r< 
ing.  might  be  committed  to  writing,  and  that  the  Order  of  the  19th  of  December. 
L860,  might  be  reversed,  altered,  or  varied,  and  the  suit  dismissed,  and  until  the 
hearing  of  such  petition,  that  the  order  might  be  stayed. 

tM  make  a  return  in  writing  on  oath,  showing  the  goods  or  money  so  possessi 
owing  by  the  Defendant.     And  on  such  return  being  made,  if  the  same  be  not  chal- 
lenged and  disproved  by  the  Plaintiff,  a  final  judgment  for  delivery  of  the  goods,  or 
payment  of  the  money,  is  made. 
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The  petition  of  rehearing  was  admitted  and  heard  by  the  Vicar-General  on  the 
26th  of  Februarv.  21st  of  March,  the  2nd.  3rd.  and  the  19th  of  April.  1SG1.  when 
further  evidence-was  taken,  the  material  part  of  which  is  noticed  in  the  judgment 
of  their  1.  -.  when  the  Court  dismissed  the  same,  but  without  costs 

The  Respondent  afterwards  appealed  to  the  Honourable  the  Staff  or  Government 
in  the  Isle  of  Man.  and  such  appeal  was  heard  on  the  25th  of  June.   1861,  when 
the  following  Order  was  made: — ""  At  an  Adjourned  Court  holden  at  Castle  Ru- 
25th  June.  1SC1.  upon  heari:  _  -     -       peal  in  presence  of  parties,  or  their  Advo 
and  upon  reading  the  judgments  appealed  from.  g    late  respec-[220]-tively 

the  19th  Dece:  360,  and  the  19th  April.   1861,  and  upon  consideration  had 

thereof,  and  of  what  was  otherwise  pleaded,  offered,  argued,  and  alleged  on  behalf 
of  the  parties  respectively,  this  Court  is  of  opinion  that  the  said  judgment  ought 
to  be  reve:-  "he  same  is  so  ordered  and  adjudged  accord:: 

The  present  appeal  was  from  this  latter  judgment. 

XL  -  v  R.  Phillimoi  Mr.  J.  Cell,  of  the  Mans  Bar.  far 

the  Appellant. — Although  the  jurisdiction  of  the  Ecclesiastical  Court  in  the  Isle  of 

Man  differs  from  the  1.    g    -      -;  iritual  Courts.  Thompson  x.  II  2  Strange, 

777  .  in  taking  cognizance  of  a  matter  relating  to  a  donatio  mortis  causa,  yet  the 

iples  upon  which  the  Court  is  decided  the  case  are  identical  with  those 

_uized  here.     Mr.  Justice  Willia:   -  s  I:   atisi      .    Executors,  Vol.  I.,  ch.  II.  S  i- 

tes  the  rule  in  respect  to  the  validity        gifts  of  that  nature, 

and  he  there  says,  at  p.  612.  that  "  A  further  requisite  to  give  effect  to  the  donation 

is.  that  the  deceased  should,  at  the  time  of  the  delivery,  not  only  part  with  the 

is  -sion.  but  also  with  the  dominion  over  the  subject  of  the  gift."  citing  the 
of  Hawkins  v.  Bleuitt  (2  Est     N.P.C.,  66  I   ere  is  no  evidence  in  the  present 

-  to  support  the  alleged  gift  to  the  Respondent  of  the  stays  and  the  bank  : 
either  as  one  inter  vivos  or  mortis  causa.  The  loose  expressions  said  to  have  been 
made  bv  the  deceased  when  the  stays  were  handed  by  her  to  the  Respondent  cannot 
be  construed  as  an  unconditional  [221]  gift  with  delivery,  which  is  necessary  to 
constitute  a  valid  donatio  mortis  causa.  Hayslep  v.  Gymer  (1  Add.  and  El.  162 >, 
Veal  v.  Teal  (27  Beav.  303),  Bunn  v.  Marl-ham  (7  Taunt.  224),  Edwards  v.  Jones 
il  Mvl.  an     I        --  Indeed  the  Respondents  conduct  after  the  deceased's  death 

in  ripping  open  t:  •   and  putting  them  back  in  the  box  after  taking  out  the 

bank  notes  :  her  evasive  manner  of  telling  the  amount  of  the  notes  taken  by  her, 
l>esides  takim:  other  valuable  property  of  the  deceased,  under  pretence  of  its  being 

-  .fe  custodv.  are  circumstances  incompatible  with  the  bona  fides  of  such  gift. 
and  she  is  bound  by  the  testamentary  law  of  the  Island  to  render  an  account  of  the 
effects  and  moneys  removed  by  her  from  the  house  of  the  deceased  to  the  Appellant, 
as  administrator  of  the  deceased. 

-  r  Hugh  Cairns.  Q.C.,  Mr.  H.  Stevens,  and  Mr.  L.  Adamson.  of  the  Manx  Bar. 
for  the  Respondent. — There  was  an  absolute  gift,  accompanied  by  delivery  of  the 

•  and  the  bank  notes  therein  contained,  by  the  deceased  to  the  Respondent,  or 
a  complete  donatio  mortis  causa  of  the  stays  and  notes,  valid  in  all  respects  at  the 
death  of  the  deceased.  The  evidence,  although  taken  in  a  most  unsatisfactory 
manner,  shows  that  the  deceased  intended  to  benefit  the  Respondent  by  Will,  for  her 
kindness  to  her  in  her  -  ••  -  s  nol  executed,  gave  her  the  stays  and 

their  contents.     It   was  established  by  the  evidence  that  the  deceased  on  the  Re- 
spondent's entrance  into  her  room  on  the  day  of  the  gift,  remarked  "  that  she  was 
•     -  r  to  g  ive  her  [222]  these.''  at  the  same  time  holding  the  stays  in  her 

hands,  which  were  wrapped  up  in  a  petticoat  :  when  the  Respondent  said.  "  What 
are  they?  "  and  thi  -    ;.  said.  "  They  are  my  stays  "  :  that  t!..    1!.  spondent  then 

-hem  in  her  hand,  and  put  them  at  the  foot  of  the  bed.  when  the  deceased  said. 
!'  i  not  leave  tl.eni.  take  them,  keep  them,  and  take  care  of  them  ":  that  the  Re- 
.  them  in  her  hand,  and  having  no  place  to  put  them  in.  asked  the 
dece;:-  "  her  have  the  kev  of  a  box  in  the  room,  and  to  allow  her  to  put  them 

into  such  lx>x.  which  the  deceased  did.  and  the  Respondent  ever  afterwards  had  the 
•vol  overt'  On  the  evening  of  the  d<       -      -  ieath.  the  Respondent  opened 

the  box.  and  took  the  ^tays  .hit.  and  then  found    i  i    bank  notes,  which  she 

retained,  as  she  was  entitli  The  trinkets  of  the  di        -        which  she  took 
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possession  of,  merely  for  theii     afe  custody,  she  offered  to  the  Appellant   when  he 
arrived  at  the  Island. 

Their  Lordships'  judgment  was  delivered  by 

i  !:  ■  Right    Bon.  Lord  Chelmsford  (July   II.   L862).     No  question  arises  in  this 
case  as  to  the  law   upon  the  Bubject  of  donations  mortis  causa.     It   Is  agreed  that, 

in  order  to  constitute  a  good  gift   to  the  Res] lent  of  the  i  loi  i  ;    in  question,  ii 

must  have  been  given  in  contemplation  of  death  by  Mrs.  Evans  (of  which  the  fact 
of  her  being  at  the  time  upon  her  di  oust   be  taken  to  be  sufficient   pi 

and  that  there  must  have  been  a  delivery  of  the  subji  ct  of  the  gift  to  the  Respondent. 
Whether  such  •_!  i it  was,  in  fact,  made,  is  the  quest  ion  to  be  decided  upon  the  evidt 

[223]  Cases  of  this  kind  demand  the  strictest  scrutiny.     So  many  opportunities, 
and  such  strong  temptations,  present  themselves  to  unscrupulous  persons  to  pretend 
tli.-sr  deathbed  1 1 . . 1 1 . i ■  mils,  that  there  is  always  danger  of  having  an  entirely  fabri- 
case  set  up.     And,  without  any  imputation  of  fraudul  i  it   is 

so  easv  to  mistake  the  meaning  of  persot  -  languishing  in  a  mortal  illness,  and.  by 
a  slight  change  of  words,  to  convert  their  expressions  of  intended  benefit  into  an 
actual  gift  of  property,  that  no  case  of  this  description  ought  to  prevail,  unl< 
is  supported  by  evidence  of  the  clearest   and     lost    unequivocal  character.     Is  the 
case  of  the  Respondent  then  established  by  evidence  of  this  nature? 

The  suit  commenced  by  a  proceeding  peculiar  to  the  Island,  by  which  a  personal 
representative  having  reason  to  believe  that  property  of  the  deceased  is  in  the 
ssion  of  a  third  person,  may  cite  such  person  before  the  Ecclesiastical  Court 
in  order  to  discover  the  truth  by  oral  examination.  Upon  this  tirst  step  in  the 
proceedings  ii  appeared  by  evidence  of  two  witnesses,  who  were  friends  of  the  Re- 
spondent, that  she  had  admitted  to  them  the  possession  of  money,  and  also  of  a 
watch  and  some  rings  which  had  belonged  to  the  deceased,  and  that  to  one  of  them 
she  had  stated  the  exact  amount  of  the  money,  though  she  remembered  only  that  it 
was  £400  and  upwards.  Upon  this  evidence  the  Vicar-General  made  an  Order, 
that  the  Respondent  should  pay  to  the  Appellant  the  sum  of  £400,  and  should  render 
an  account,  on  oath,  of  all  rings,  watches,  bank  notes,  cash,  and  other  property  and 
affects  which  belonged  to  the  deceased  to  her  knowledge,  or  had  come  into  her 
possession.  This  Order  having  been  pronounced,  the  Respondent  [224]  presented 
a  petition  for  rehearing,  upon  which  witnesses  on  both  sides  were  examined,  and  the 
whole  case  was  brought  before  the  Court. 

It  appeared  that  the  Respondent  was  the  first  cousin  of  the  deceased,  and  that 
for  about  a  fortnight  of  her  last  illness,  during  which  the  deceased  was  confined  to 
her  bed,  the  Respondent  was  in  the  habit  of  attending  and  visiting  her  daily,  and 
sometimes  two  or  three  times  a  day.  It  was  proved  that  the  deceased  often  expressed 
her  gratitude  to  the  Respondent,  but  the  expressions  applied  equally  to  a 
Mi-s  Dickson,  whose  attendance  on  the  deceased  was  similar,  both  in  kind  and  in 
degree,  to  that  of  the  Respondent.  The  language  of  the  deceased,  as  stated  by  a 
witness,  Mrs.  Alsop,  was  that  she  often  expressed  herself  grateful  to  Miss  (irice  and  to 
bliss  Dickson,  for  their  kind  attention  to  her,  and  said,  within  nine  or  ten  days  of 
her  death.  "  It  shall  not  be  a  little  that  would  repay  them  for  their  attention  to  her." 
Mrs.  Evans  died  on  the  12th  of  August,  I860.  Shortly  afterwards  the  Respondent 
took  the  keys  which  had  always  been  kept  by  the  deceased  down  to  the  time  of  her 
death,  and  opened  her  boxes  and  drawers,  removed  from  them  a  watch  and  some 
trinkets,  to  which  she  laid  no  claim,  but  which  she  might  have  intended  to  retain  for 
safe  custody.  She  also  ripped  open  the  stays  in  which  the  money  in  question  was 
contained,  consisting  of  two  bundles  of  bank  notes,  stitched  up  in  a  little  bag  con- 
nected with  the  stays,  and  took  possession  of  it.  The  actual  amount  of  money  found 
in  the  stays  nowhere  appears  upon  evidence.  To  Cochrane,  the  witness  examined  at 
the  commencement  of  the  proceedings,  the  Respondent  [225]  stated,  that  she  got 
£100  in  the  stays,  and  more  moneys,  which  she  had  not  counted,  in  several 
packages.  Tuton.  another  witness  examined  at  the  same  period  of  the  inquiry, 
Si  ated  that  she  told  him  "  she  had  got  above  £400,  in  the  stays."  As  the  Respondent 
claims  no  other  money  than  that  which  was  in  the  stays,  it  is  not  a  circumstance 
favourable  to  her  case,  that  she  is  unable  to  furnish  any  evidence  as  to  the  actual 
amount  of  the  alleged  gift.     But  whatever  may  have  been  the  money  contained  in 
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at  the  whole  of  it  was  given  to  lier  by  the  de- 

l"he  onlv  two  -  sees  who  can  establish  Mrs.  Alsop  and  her 

daughter  Ada.  who  wei  sed  down  to  the  tinie  :eath. 

hey  leave  us  in  great  doubt  as  to  1 
..llv  employed  by  the  deceased  ii 

•  the  key  \  in  which  the  stays  were  deposited 

if  a  bunch  of  keys  which  was  always  k 
sion.  -   :     t  would  be  of  no  importance  if  it  could  be  clearly  proved  that  there 

and  delivery  to  the  Respondent.     But  unfortunately  the  last  words  used 
-.  d.  when  she  desired  the  Respondent  to  take 
upon  which,  of  course.  3  Is.   are  left   in  the  greatest   uncerta 

Ada  .  :  the  transaction  which  she  Mr.  Adams,  stated  it 

thus: — Mrs.  E  s;ive  you  t 

e.     "  My  stays."     Miss  Grioe  laid  them  at  the  :     I 
Mrs.   i  i  there:  t.  .  and  take 

■  .em."     In  her  examination  in  the  [226]  Ecclesiastical  Court   she  repre- 
ve  been,  ""  Take  them,  keep  them,  and  take  care  of  them." 
self  s        d  to  Mr.  Tut  on.  that  Mrs.  Evans  had  given  the  stays  into 
iiands,  and  requested  that  she  would  tak  take  care  of  them. 

that  they  were  for  her.     It  is  also  doubtful  whether  .  that 

u.rsday  before  Mrs.  Evans's    death  she  missed    the    stays,  and    asked    her 
what  had  become    of    them,  when  she  replied,  "  she  has  given    them  to 
nd  Mrs.   Evans  acquies  a        [gave  them  to  her."  cat 

tant  word>  tied  by  the  daughter,  who  r> 

..-..:  ion,  and  whose  attention  luust  have  been  called  to  their  import- 
ance if  they  occurred,  as  she  adds.  "  this  was  in  the  hearing  of  the  deceased,  who 
uite  able  to  speak  at  the  time."      .      -  -      ..nary  of  the  different  accounts  which 
from  i  s  not  any  view  of  dispar    _      _  - 

ting  to  them  anv  intentional  mi-  -  it  merely 

•  low  the  \t:  y  which  prevails  over  a  transaction  in  which  clearness  and 

•   ntially  requisite.     It  must  be  observed  that  all  the  statemei.  • 
Mrs.  1       ns,  with  the  exception  of  1  wn  aeco.: 

Mr.  Tuton  and  Mrs  -  addition  of  the  words  of  Mrs.  Evans,  on  the  Thursday 

before  her  death,  are  quite  >       sis!      t  with  an  i  that  the  -  .ould 

take  care  of  t  u  order  that  t  -  be  forth  _  death;  the 

terpretation. 
In  this  difference  of  statement  it  is  not  unimportant  to  look  to  other  part- 

d  order  to  form  a  [227]  judgment  of  the  probability  of  It  may 

fairly  -      aed  that  the  money  of  which  the  Respondent  possessed  herself  con- 

stituted the  bulk  of  the  deceased's  personal  property.       The  alleged  irift  of  i" 
made  by  -d  casual  words  uttered  by  the  deet  -      rtly  before  her 

3  time  6   e  certainly  entertaineii      -  •       tent  ion  of 

Will.     The  Rev.  Mr.  Gray  proves,  that  about  a  week  before  her  death,  he  recommended 
r  Will,  as  she  was  not  likelv  to  lit  ".ays  :  and  she  requested  him 

■   Mr.  Adams  to  call  upon  her  for  th  is        ived  by  Mrs. 

-  :.t  for  Mr.  A ■.".       -  ^        ake  her  Will  but  a  week 
that  he  came  again  twice  on  the  Friday,  and  the  second  time  brought  tw< 
which  are  the  same  as  those  produced  as  exhibits  use.  the  date  on  one  of  I 

which  would  be  on  the  Frhi 

st  le  that  the  deceased,  who  was  thus 

rty  by  Will,  should,  at  the  very  in. 
must  actually  -  ions  fur  it.  have  been  rnaki- 

■  f  almost  the  her  per-  -  :uuch 

fit  the  Respondent  by  her  Will,  she  was  ana 
rty,  which  it  is  not  ui.i 
arv  estate  mentioned  in  the  draft  Will,  and  to  leave 
lent,  and  possibly  to  Miss  l1      -  -  horn  she  had  eipi 

1  for  attention  during  her  last  illness. 

-     :'  the  alleged  gift,  and  the  apparent  improbability 
made  [228]  under  the  cin  ,1.  render  th< 


COSNAHAM   V.  (JRICE  [1862]  XV  MOOEE,  229 

duct  of  the  Respondent  upon  the  death  of  Mrs.  Evans  most  material.     There  is  much 

justness  in  tin-  remark  made  in  the  course  of  the  argument,  thai   we  mi- lit  Qol  to 

i iiurli  stress  upon  tin-  rcimliiet  of  parties  with  respect   to  the  assertion  of  their 

rights,  because  it  is  impossible  to  Bay  how  any  person  will  behave  under  a  ■ 
State  of  things.  Hut  in  a  quesl  ion  of  doubtful  rights,  it  is  impossible  not  to  take  into 
1  e  conduct  of  a  party  at  the  time  when  the  right  becomes  first  capable  of 
assertion,  and  not  to  allow  it  its  due  influence  in  raising  a  presumption  in  favour  of 
or  against  the  claim,  ll'  upon  the  death  of  Mrs.  Evans  the  Respondent  had  imme 
diately  asserted  her  right  to  the  money  as  a  gift  from  the  deceased,  it  would  certainly 
have  placed  her  in  a  more  favourable  position,  as  it  would  at  Least  have  shown  her 
own  conviction  of  the  justice  of  her  claim.  And  it  cannot  be  unfair  or  unjust  to 
her  conduct  as  a  proof  that  she  had  at  that  time  no  reliance  upon  the  case  which  she 
now  endeavours  to  establish.  Eer  conduct  a1  this  critical  period  fails  entirely 
to  supply  the  deficiency  of  her  proof  to  explain  the  uncertainty  of  her  ease.  Imme- 
diately after  the  death  of  Mrs.  Evans  the  stays  were  ripped  open  and  the  bundles  of 
bank  note's  taken  out  and  retained  by  the  Respondent,  and  the  stays  were  replaced 
in  the  box.  Of  course  nothing  ought  to  have  been  disturbed  in  the  house,  but  if  the 
money  was  removed,  there  seems  to  have  been  no  reason  why  the  stays,  which  were 
probably  nearly  valueless,  should  have  been  returned  so  carefully  to  the  box,  and  left 
there  till  after  the  funeral.  It  seems  almost  as  if  the  Respondent  had  placed  them 
there  to  prepare  for  the  orders  which  she  gave  to  Mrs.  Alsop  on  the  night  of  [229] 
the  funeral,  in  the  presence  of  the  Appellant,  to  take  the  stays  to  her  house,  to  which 
she  is  said  to  have  made  no  objection. 

The  most  remarkable  part  of  the  case,  undoubtedly,  is  the  omission  to  tell  the 
Appellant  that  the  stays  contained  money  until  the  Thursday  week  after  the  funeral. 
It  does  not  appear  that  she  informed  the  Appellant  at  that,  or  at  any  other  time, 
what  was  the  actual  amount  of  money  found  in  the  stays.  Mrs.  Alsop  says,  that  the 
Appellant  stated  to  her  that  the  Respondent  told  her  it  was  £100,  and  this  seems 
extremely  probable,  because  this  was  the  exact  sum  which  she  said  to  the  witness, 
Robert  Cochrane,  she  got  in  the  stays,  and  that  amount  she  also  told  him  she  had 
offered  to  give  up  to  the  Appellant.  This  last  fact  suggests  some  remarks  extremely 
prejudicial  to  the  Respondent's  case.  Was  the  £100  the  real  sum  contained  in  the 
stays  I  If  so,  according  to  her  case,  it  was  hers  by  gift.  Why,  then,  did  she  offer 
to  give  it  up  to  the  Appellant  ?  But  if  £400  and  upwards,  and  not  £100  was  the 
amount  which  she  found  in  the  stays,  why  did  she  conceal  the  truth,  and  endeavour 
to  stop  all  further  inquiry  by  offering  to  give  up  less  than  a  quarter  of  the  sum  of 
which  she  had  possessed  herself  ?  The  offer  to  surrender  any  part  being  equally 
inconsistent  with  her  case  with  the  offer  to  give  up  the  whole.  The  examination  of 
the  leading  circumstances  of  the  case  has  shown  that  the  Resjaondent  is  very  far  from 
satisfying  what  must  be  required  of  her,  in  order  to  establish  such  a  gift  as  that 
which  she  alleges.  She  has  left  her  evidence  defective  in  most  material  particulars; 
and  whatever  may  be  the  real  merits  of  her  case,  she  has  wholly  failed  in  establishing 
it  upon  a  satisfactory  foundation. 

[230]  Their  Lordships  will,  therefore,  recommend  Her  Majesty  to  reverse  the 
Judgment  appealed  from  of  the  Staff  of  Government,  and  to  restore  the  Order  of  the 
Vicar  General.     There  will  be  no  costs  on  either  side. 

[Mews'  Dig.  tit.  ISLE  OF  MAN,  3.  Courts  and  Officers;  tit.  WILL.  III.  Donatio 
Mortis  Causa.  S.C.  7  L.T.  83.  As  to  donatio  mortis  causa,  see  9  Rul.  Cas. 
811  et  seg.] 
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ON  APPEAL  FROM  THE  SUPREME  COURT  AT  CALCUTTA. 

GOBIND  CHUNDEP.  SEIX. — Appellant:  VALENTINE  RYAN,  and  on  his  decease, 

the  Administrator-General  of  B  :  g  d, — 1  nt*  [Dec.  4  and  5.  1861]. 

The  Fa  b  rs  Act.  5th  and  6th  Yici  .is  extended  to  India.,  by  the  Act  of  the 

Indian  Legislature.  No.  XX.  of  IS 

A  Banian,  or  agent,  was  entrusted  by  his  principals  with  a  bill  of  ladiiiL.'  for  a 
particular  purpose,  and  he  pledged  the  same,  mal  irhout  the  consent 

of  his  principals,  to  a  native  Banker,  for  advances  made  to  himself. 

Held,  that  in  order  to  invalidate  a  pledge  so  made,  under  the  third  section  of  the 
5th  and  6th  Vict.  c.  39,  r  ssary  that  the  Court,  or  jury,  should 

find  that  the  lender  had  notice  of  tL-      -  --.  or  want  of  auth'  : 

to  pledge  the  goods  [15  Moo.  P.C.  255]. 

To  establish  such  not:  -  sufficient  to  show  that  the  circumstances  attending 

transaction  were  such  as  that  a  reasonable  man  of  business  applyin. 
understanding  to  them,  would  certainly  know  that  the  agent  had  not  auth 
to  make  the  pledsre.  even  if  the  aarent  was  not  also  acting  mala  fide  towards 
his  principals  [15  Moo.  P.C.  260]." 

An  appeal  abated  by  the  death  of  the  Respondent.     Administration  with  the 
Will  annexed  was  granted  to  the  Administrator-General  of  Bengal.     On  the 
application  of  the  Appellant  the  appeal  was  revived  against  the  Adrni: 
General,  as  the  personal  representative  of  the  Respondent  [15  Moo.  P.C.  247]. 

Trover  by  the  Appellant  against  one  Ryan,  to  recover  the  value  of  seventy-five 
bale? 

The  ease  turned  entirely  upon  -  -  ther  a  pledge  made  by  one  Deno- 

nauth  Sein,   as  Baniar..  spent,  of  1  -         Jenkins,  and  Co..  with 

[231]  ellant  was  protected  by  the  operation  of  the  Act  of  the  Indian  L 

lature,  No.  XX.  of  1844.  which  extended  the  Factors  Act.  5th  and  6th  Vict.,  c.  39.  to 
India. 

The  facts  of  the  case  were  these:  — 

Rvan.  in  the  month  of  August.  1857.  was  the  master  of  the  ship  Aurora.     The 
firm  of  Gonger  and  Co..  of  L  a  that  month  shipped  seventy-five  bales  of  twist 

on  board  that  ship,  then  bound  from  London  to  Calcutta,  under  a  bill  of  lading, 
making  the  twist  deliverable  to  Mess   s.  Gong  -         I  <  .ants  and 

agents  of  Calcutta,  or  their       -  _    -      -         •  _        -  -ale.     The  twist  was  shipped 

on  account  of  Me--  a  I       and  Mr.  S-ewart :  and  Messrs 

and  Co.  forwarded  the  bill  of  lading  and  invoice  to  Me-<ii.  A.  Gouger,  Jenkin- 

to  be  dealt  with  by  them  as     s      fcs  for  sale  in  the  ordinaiy  way  on  account  of 
ger  and  Co.  and  Stewart,  the  owners  of  the  goods  ra  arrived  at 

Calcutta  with  the  twist  on  board.  The  partners  in  the  firm  of  Gouger,  Jenkins,  and 
Co.  were  then  absent  from  Calcutta  :  and  the  business  of  the  firm  was  transacted  by 
their  manager,  Mr.  Cockshott.  Denonauth  Sein  had  for  some  time  previously  been, 
and  then  was.  acting  as  Banian  for  the  fire.  a  r.  Jenki:  •  Co.,  and  so 

continued  to  act  until  the  month  of  February.  1858,  when  he  absconded. 

[232]  On  the  18th  of  February.  1858,  while  so  acting  as  Banian  of  that  firm.  Mr. 
Cockshott  handed  to  Denonauth  Sein  the  bill  of  lading  of  the  twist,  for  the  purpose 
of  enabling  him  to  obtain  from  the  shi;   -      s       -  the  usual  delivery  order  t 
signed,  and  delivery  of  the  twist  made  to  Mess  _   r.  Jenkins,  and  Co.     On  the 

following  day  Denonauth  Sein  informed  Cockshott  that  he  had  sold  the  twist  to  one 
Doorgapersaud,  the  price  to  be  paid  in  cash  on  delivery  of  the  goods  from  the  godowns 
or  ware!  :_■•:.  Jenkins,  and  Co..  and  the  same  to  be  cleared  away 

and  settled  for  within  forty-one  days,  and  Cockshott  accordingly  entered  the  sale  in 
the  contract-book  of  the  firm.       On  the  23rd  of  the  same  month  the  ship's  agents 
ed  the  delivery  order.     It  appeared  that  on  the  24th  of  that  month,  Denonauth 
-      .  borrowed  from  the  Appellant,  who  was  a  money-lender  at  Calcutta,  the  sum 

*  Present:   The  Right  Hon.  Lord  K:  .  the  RiLrht  Hon.  the  Lord  Justice 

Knight  Bruce,  and  the  Rig]  I  H  in.  the  Lord  Justice  Turner.  Right 

John  Tavlor  Coleridge.     A  sjht  ^:r  Lawrence  Peel. 
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of  Rs.  20,000,  on  a  pledge  of  the  bill  of  Lading,  without  the  knowledf E  Mrssrs. 

Gouger,  Jenkins,  and  Co.,  who  bad  uever  authorized  aim  to  pledge  oi  deal  with  the 
game.  Denonauth  Sein  was  a1  this  time  largely  indebted  to  (jiiu^r,  .I.  nkins,  and 
Co.,  and  had  frequent ly  liorii  pressed  by  Cockshotl  to  reduce  the  amount  of  bis  debl  ; 
and  1 1  appeared  thai  be  bad  taken  the  first  part  of  the  bill  of  lading  to  the  Appellant, 
and  informed  bim  of  the  sale  to  Doorgapersaud,  and  of  the  entry  thereof  in  tin' 
book  <>i  the  firm,  and  thai  the  price  hail  nol  been  paid  by  Doorgapersaud,  ami  thai 
the  latter  had  forty-one  days  in  clear  the  twist  from  the  godowns  of  Messrs.  Gouger, 
Jenkins,  and  Co.  The  A.ppellan1  retained  tin1  first  pari  of  the  bill  of  lading,  and 
advanced  to  Denonauth  Sein,  "ho  was  in  wanl  of  money,  the  sum  of  IN.  20,000,  less 
Rs.  400,  which  In1  [233]  deducted  and  retained  for  interest,  ami  he  then  received 
From  Denonauth  Sein  his  note  of  hand,  and  also  a  memorandum  of  deposit  of  the 
hill  of  lading  in  considerat inn  of  the  advance  so  made.  Before  making  the  advi 
the  Appellant  inquired  of  Cockshotl  as  to  his  authority  to  band  the  lull  id'  lading  to 
Denonauth  Sein,  Inn  the  Appellant  did  not  impure  of  Cockshotl  whether  Denonauth 
Sen i  had  the  authority  of  his  principals,  Messrs.  Gouger,  Jenkins,  ami  Co.,  to  pledge 
the  hill  of  lading.  Of  the  money  so  received,  Denonauth  Sein  paid  the  sum  of  Rs. 
10,000,  into  the  Oriental  Hank  to  his  principals'  account.      On  the  2nd  of  March, 

1858,  the  Appellant  applied  to  Ryan,  by  letter,  for  delivery  of  the  twist,  but  the 
same  having  been  claimed  by  Messrs.  Gouger,  Jenkins,  and  Co.,  who  denied  the 
Appellant's  right  to  it.  they  desired  Ryan  not  to  give  it  up  to  bim,  to  which  he 
assented,  on  being  indemnified  by  Messrs.  Gouger,  Jenkins,  and  Co.  against  the 
Appellant's  claim.  An  action  of  trover  was  in  consequence  brought  by  the  Appel- 
lant against  Ryan  in  the  Supreme  Court  at  Calcutta,  for  the  recovery  of  the  value 
of  tin:  twist.  The  Defendant  pleaded  two  pleas,  first  not  guilty,  and  second  not 
possessed.     The  Plaintiff  joined  issue  on  those  pleas. 

The  action  was  tried  before  the  Chief  Justice,  Sir  James  Colvile,  and  Sir  Charles 
M.  R.  Jackson.  Among  other  witnesses  examined  on  behalf  of  the  Plaintiff,  was  the 
Plaintiff  himself,  Denonauth  Sein,  and  Coekshott.  The  facts  above  set  forth  were 
proved  at  the  trial,  and  evidence  was  given  of  the  nature  of  the  duties  of  a  Banian. 
The  Supreme  Court  found  a  verdict  for  the  Plaintiff  on  the  plea  of  not  guilty,  and 
a  verdict  for  the  Defendant  on  [234]  the  plea  of  not  possessed,  upon  which  judgment 
was  entered  up  for  the  Defendant. 

The  Plaintiff  obtained  a  rule  nisi  for  a  new  trial,  on  the  grounds,  first,  that  the 
verdict  was  against  the  evidence  ;   and  secondly,  that  there  had  been  a  misdirection. 

After  the  argument  upon  the  rule.  Sir  James  W.  Colvile.  on  the  4th  of  March, 

1859,  delivered  the  judgment  of  the  Court,  as  follows: — "The  only  pleas  are  not 
guiltv,  and  not  possessed.  If  the  second  issue  is  established,  there  can  be  no  doubt 
about  the  conversion.  Therefore,  the  only  substantial  question  at  the  trial  was. 
whether  the  Plaintiff  had  made  out  that  right  to  the  possession  of  the  goods  which 
entitled  him  to  maintain  the  action.  The  goods  were  consigned  by  the  ship  Aurora 
to  Messrs.  Gouger,  Jenkins,  and  Co..  as  factors,  for  sale,  on  the  joint  account  of 
Messrs.  Gouger  and  Stewart,  the  former  only  of  whom  is  a  partner  in  Gouger, 
Jenkins,  and  Company.  The  Aurora  arrived  in  February,  1858.  About  the  18th 
of  that  month,  Coekshott,  who  then  managed  the  business  of  Gouger,  Jenkins,  and 
Co.,  as  the  constituted  attorney  of  the  two  partners,  both  of  whom  were  absent  and 
in  Europe,  delivered  to  Denonauth  Sein,  the  Banian  of  the  firm,  the  Bill  of  lading 
for  the  goods  blank  endorsed,  but  for  the  special  purpose  only  of  getting  from  the 
agents  of  the  ship  the  usual  delivery  order,  under  which,  in  the  ordinary  course  of 
business,  the  goods  would  have  been  landed  and  brought  to  the  godowns  of  Gouger, 
Jenkins,  and  Co.  Some  delay  took  place  in  getting  the  delivery  order,  which  was 
not  written  across  the  face  of  the  Bill  of  lading  until  the  22nd  of  February.  The 
form  of  it,  notwithstanding  the  blank  indorse-[235]-nient,  is,  '  Deliver  to  Gouger, 
Jenkins,  and  Co.'  And  there  was  evidence,  that  it  is  according  to  the  usual  course 
of  business  here,  though  neither  the  necessity  nor  the  prudence  of  the  custom  is 
apparent,  to  send  Bills  of  lading,  when  delivery  orders  are  required,  with  the  blank 
indorsement  of  the  holders.  In  the  meantime,  and  on  the  19th  of  February, 
Denonauth  Sein  represented  to  Coekshott  that  he  had  found  purchasers  for  the 
seventy-five  bales  of  twist  ;  and  thereupon  the  usual  contract  of  sale  witli  Doorgaper- 
saud and  others,  was  entered  in  the  sale-book  of  Messrs.  Gouger,  Jenkins,  and  Co., 
but  by  accident  or  design  (a  circumstance  which  seems  to  have  occurred  on  other 
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occasions)  was  not  signed  by  Doorgapersaud,  the  declared  purchaser.  It  however 
s  the  initials  of  Cockshott  in  token  of  his  approval  of  it.  On  that  contract, 
Messrs.  <  louger,  Jenkins,  and  Co.  appear  to  be  the  vendors  of  the  goods,  and  the  price 
ide  payable  on  delivery  from  their  godowns  to  the  purchaser,  who  undertakes 
to  clear  away  and  settle  for  the  goods  within  forty-one  days  after  the  date  oi 
contract.  It  will  now  be  convenient  to  state  what,  in  our  judgment,  has  been  proved 
in  the  action  touching  the  functions  and  powers  of  the  Banian  in  relation  to  the  firm 
of  Gouger,  Jenkins,  and  Co..  particularly  with  reference  to  this  transaction. 
It  is  necessary  to  consider  the  evidence  in  this  particular  case,  because,  as  we  have  had 
occasion  to  remark  in  other  cases,  although  there  may  be  a  general  similarity,  there 
is  by  no  means  that  uniformity  in  the  relations  of  Banians  with  their  employers  in 
this  city,  which  would  justify  us  in  assuming  any  of  the  points  in  question  as  known 
•  sjes  of  trade.  In  the  present  instance  there  seems  to  have  been  [236]  no  written 
agreement  of  Banianship  :  but  upon  the  parol  evidence,  the  Court  at  the  trial,  in- 
clining where  they  differed,  rather  to  M<  ssrs.  Jenkins  and  Cockshott  than  to 
Denonauth  Sein.  who  was  a  witness  open  to  great  suspicion,  came  to  a  very  clear 
conclusion  that  the  relations  of  Gouger.  Jenkins,  and  Co.,  and  Denonauth  Sein, 
might  fairly  be  described  as  follows  : — It  was  the  duty  of  Denonauth  Sein,  as  Banian, 
to  find  purchasers  for  goods  imported  by  the  house  :  when  found  they  were  brought 
by  him  to  the  partners,  or  other  European  manager,  like  Cockshott,  of  the  hi 
and  if  the  bargain  was  approved  of.  a  formal  and  written  contract,  like  that  which 
has  been  put  in  evidence,  was  entered  in  the  sale-book  ;  Gouger.  Jenkins,  and  Co. 
invariablv  appearing  on  the  face  of  it  as  the  sellers.  This  contract,  in  the  proper 
and  ordinarv  course  of  business,  would  be  signed  by  the  purchaser,  though  that 
ceremonv  seems,  in  this  and  in  other  instances,  from  carelessness  or  other  cause, 
occasionallv  to  have  been  omitted.  The  approval  of  the  contract  was  intimated 
by  affixing  the  initials  of  the  partner  or  manager,  in  the  present  instance  of  Cock- 
shott. The  delivery  would  generally  be  from  the  godowns  of  Messrs.  G  a 
Jenkins,  and  Co.,  though,  for  the  convenience  of  both,  or  either  party,  it  might 
sometimes  be  made  from  the  ships  side  :  and  after  the  execution  of  the  contract  and 
its  approval  by  his  employers,  the  Banian  would  have  an  implied  authority,  without 
further  reference  to  them,  to  make  delivery,  pursuant  to  the  terms  of  the  contract, 
but  not  otherwise,  to  the  purchaser.  The  Banian,  however,  was  not  merely  an  aiient 
or  servant  with  these  duties  and  powers.  [237]  Upon  all  sales  he  received  a 
dustoorie,  or  commission,  payable  by  the  purchaser  :  and  for  this,  as  for  a  del  ci  i 
commission,  he  guaranteed  the  acceptance  of  the  goods  and  the  payment  of  the  price 
by  the  purchaser.  By  reason  of  this  guarantee  he  became  liable,  when  the  time 
fixed  by  the  contract  for  taking  delivery  had  expired,  or  at  the  end  of  the  month 
within  which  that  time  fell,  to  be  charged  in  account  with  the  price  of  the  goods 
:  and  if  he  were  so  charged,  any  rights  which  the  vendors  had  against  the  de- 
faulting purchaser  would,  if  exercised  at  all.  be  exercised  for  his  benefit.  He  had 
also  a  general  authority  to  receive  payment  according  to  the  terms  of  the  contract : 
and  if  he  received  payment  before  he  was  so  chargeable  in  account,  it  would  seem 
that  he  got  what  benefit  might  arise  from  the  intermediate  use  of  the  money.  Hence 
arose  a  running  account  between  him  and  the  house,  in  which  he  was  debited  with 
all  the  proceeds  of  goods  sold  with  which  he  had  become  chargeable  as  above 
mentioned,  and  was  credited  with  the  value  of  goods  purchased  on  this  credit  for  the 
house  in  the  bazaar,  and  with  his  other  disbursements,  if  any.  on  account  of  the 
house.  It  is  proved  that,  at  the  date  of  the  transaction  in  question.  Denonauth  S 
was  largely  indebted  on  the  balance  of  this  account.  It  is  not  proved  that  he  was 
ever  in  advance  to  the  house.  Inasmuch,  however,  as  some  of  the  arguments  which 
have  been  most  strongly  urged  against  the  verdict  are  founded  on  this  cotn- 
dealiiiLf.  it  is  necessary  to  state  positively,  as  one  of  our  conclusions  of  fact,  that  the 
house  never  looked  or  intended  to  look,  exclusively  to  the  liability  and  credit  of  the 
Banian,  or  [238]  to  abandon,  so  far  as  they  might  be  necessary  tor  its  own  protection, 
any  remedies  which  it  might  have  under  the  contract  against  the  purcl  - 
any  security  which  the  law  might  give  them  by  way  of  lien  upon  the  !_'ooil>.  We 
come  to  this  conclusion,  not  merely  because  we  think  that  the  positive  testimony 
of  Messrs.  Jenkins  and  Cockshott  is  more  worthy  of  credit  than  the  loose  evidence 
of  Denonauth  Sein  and  the  Plaintiff  on  this  point,  but  also  because  the  former  s 
to  us  to  be  consistent  with  and  confirmed  by  the  written  contracts  in  the  sale-book, 
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and  the  whole  course  of  dealing  evidenced  by  them.  If.  then,  our  view  of  the 
evidence  is  correct,  it  follows  thai  the  powers  and  duties  of  Denonauth  Sein,  bel 
him  and  his  employers,  witli  reference  to  these  L'oods,  after  hie  received  the  Hill  of 
ladiu lt.  were,  before  the  eontrnei  with  Doorgapersaud,  to  get  the  goods  landed  and 
brought  to  the  godowns  of  Gouger,  Jenkins,  and  Co.,  and  after  the  approval  of 
that  contract,  to  deliver  the  goods  on  payment  of  the  price,  pursuant  to  the 
oontract,  but  until  such  delivery  to  keep  them  in  the  godowns  of  Gouger, 
Jenkins,  and  Co.,  or  otherwise  in  their  actual  or  constructive  posses- 
sinii.  The  pledge  under  which  the  Plaintiff  claims  title  took  place 
after  the  approval  of  the  contract,  and  therefore,  whilst  Denonauth's  authority 
was  of  the  latter  description.  He  seems,  some  short  time  before,  to  have  confided 
to  the  Plaintiff  that  he  was  in  want  of  money,  and  to  have  come  to  som< 
understanding  with  him  concerning  advances  upon  the  pledge  of  goods  :  but  it  does 
not,  I  think,  very  clearly  appear  that  more  than  a  transaction  of  this  kind  actually 
took  place  between  them.  The  Plaintiff  [239]  and  Denonauth  Sein  do  not  altogether 
agree  in  their  evidence  as  to  the  preparation  of  the  instrument  of  pledge,  or  the 
minor  details  of  the  negotiations  which  led  to  it.  But  it  is  clear  that,  on  the  24th 
al  February,  Denonauth  Sein  handed  the  Bill  of  lading  to  the  Plaintiff,  signed  the 
instrument  of  pledge,  and  received,  by  cheque  on  the  Bank  of  Bengal,  Rs.  19,600, 
being  the  sum  for  which  lie  pledged  the  goods,  less  Rs.  400  retained  by  way  of 
discount.  The  letter  of  pledge  is  altogether  silent  about  Doorgapersaud  and  the 
previous  sale  to  him.  It  is.  on  the  face  of  it.  a  pledge  by  the  Banian,  for  his  own 
purposes,  of  goods  imported  by  his  principals;  but  it  is  abundantly  clear,  on  the 
evidence  of  the  Plaintiff  himself,  that  before  he  advanced  his  money  he  had  been  in- 
formed that  Gouger,  Jenkins,  and  Co.  had  sold  these  goods  to  Doorgapersaud,  who 
had  not  paid  the  price  of  them,  and  was  not  entitled  to  the  delivery  of  any  for  which 
he  had  not  paid.  The  assent  of  Doorgapersaud  to  the  transaction  has  been  urged 
as  an  argument  in  the  Plaintiff's  favour:  but  it  is  obvious  that  the  transaction  has 
Bone  of  the  essential  elements  of  a  sub-contract  by  Doorgapersaud,  in  order  to  raise 
and  pay  the  price  of  the  goods.  The  advance  is  less  than  the  whole  price  :  the 
deposit  is  of  the  whole  parcel  of  goods:  the  loan  is  to  Denonauth  Sein  :  he  incurs  a 
personal  liability  on  his  note  of  hand  for  it  :  the  charges  and  risk  of  landing  and 
the  cost  of  storing  the  goods  are  to  fall  on  him.  The  pledge  imports  no  liability  on 
the  part  of  Doorgapersaud.  He  has  nothing  to  do  with  it.  except  that  he  retains 
the  right  of  clearing  the  goods  as  he  can  pay  for  them,  and  of  converting  the 
Plaintiff's  lien  on  the  goods  into  one  on  their  [240]  proceeds.  Upon  this  state  of 
facts,  the  Plaintiff  at  the  trial  rested  his  title  (nor  do  we  see  how  he  could  do  other- 
v.  ise)  upon  the  last  Factors  Act,  the  5th  and  6th  Vict.  e.  39,  extended  to  this  country 
by  Act.  Xo.  XX.  of  1844.  The  evidence,  however,  involved  a  question  which,  if 
decided  in  favour  of  the  Defendant,  would,  it  was  urged,  deprive  the  Plaintiff  of 
the  Protection  of  the  Factors  Act,  even  though  he  were  otherwise  entitled  to  it.  It  was 
insisted  that  there  was  evidence  from  which  the  Court  might  conclude  that  the  alleged 
contract  with  Doorgapersaud  was  a  mere  fraudulent  contrivance  of  the  Banian, 
in  order  to  gain  dominion  over  the  goods;  and,  therefore,  that  upon  the  authority 
of  Kingsford  v.  Merry  (26  L.J.  Exch.  83),  and  Eiggons  v.  Burton  (26  L..J.  Exch. 
34:2).  the  pledge  of  Denonauth  Sein  could  not  give  a  title  even  to  a  hona  fide  pledgee. 
This  question  we  decided  at  the  trial  in  favour  of  the  Plaintiff,  not  because  we  had  or 
have  a  very  confident  opinion  that  the  sale  to  Doorgapersaud  was  a  real  hona  fide 
transaction,  but  because  we  thought  that  it  lay  upon  the  Defendant  to  impeach  it 
by  calling  Doorgapersaud,  of  whom  both  sides  seemed  to  be  afraid,  and  that  we  could 
not.  in  the  absence  of  direct  evidence,  and  on  mere  suspicion,  presume  that  the 
alleged  contract,  which  Cockshott  and  the  Plaintiff  had  both  at  one  time  treated  as 
a  valid,  was  a  mere  fraudulent  pretence.  The  other  questions  considered  at  the 
trial  were,  first,  whether  Denonauth  Sein  was  an  agent,  entrusted  with  the  possession 
of  the  goods,  or  the  document  of  title  to  them  (the  Bill  of  lading),  within  the  meaning 
of  the  Act ;  secondly,  whether  it  did  not  sufficiently  appear  on  the  whole  evidence 
that  the  particular  transaction  was.  by  force  of  the  [241]  third  section,  excluded 
from  the  protection  of  the  Act.  On  the  first  of  these  issues  the  burthen  of  proof  lay 
on  the  Plaintiff;  on  the  second,  it  lay  on  the  Defendant.  Upon  the  first  of  these 
questions,  it  appeared  to  us  that  Denonauth  Sein  was  something  more  than  a  mere 
servant,  or  one  of  that  class  of  agents  which,  in  Wood  v.  Ron  cliff V  (6  Hare,  191), 

485 


XV  HOOKE.  242 


GO  BIND  CHUXDER  SE1X  V.  RYAX  [1861] 


was  held  not  to  be  within  the  scope  of  the  last  Factors  Act  :  that  he  was  a  mercantile 
-.  though  with  powers  far  short  of  those  of  a  general  agent  or  factor  for  sale. 
We  thought  further,  being  such  an  agent,  and  entrusted,  though  for  a  special  purpose, 
with  the"  Bill  of  lading,  "blank  endorsed,  he  might,  in  certain  circumstances,  have 
made  a  pledse  of  :'..  which  would  have  been  protected  by  the  Act :  although 

it  appeared." on  the  face  of  the  document  and  otherwise,  that  he  held  it  only  as 

for  Gouger,  Jenkins,  and  Co.  :  whether  we  went  too  far  in  this  it  is  unnecess 
on  this  rule  to  inquire.     But  upon  the  other  question  we  thought  that  the  evidence 
brought  the  case  within  the  proviso  of  the  third  section.     We  thought  that  the  sale 
to  Doorgapersaud  (treating  it  as  a  real  contract),  and  the  communication  of  that 
sale  to  the  Plaintiff  before  he  advanced  his  money,  put  the  Plaintiff  into  an  entirely 
different  position  from  that  in  which  he  might  have  stood  had  there  been  no  such 
sale,  or  had  he  been  ignorant  of  it.     In  the  first  place,  it  entirely  negatived  the 
existence  of  that  state  of  things  which  generally  calls  for  the  application  of  the  Act, 
namely,  a  general  agency  involving  a  power  to  sell,  and,  therefore,  under  the  pro- 
vision's of  the  Act.  a  power  to  pledge,  unless  the  non-existence  of  the  latter  power 
was  made  known  to  the  party  taking  the  goods.     For  the  Plaintiff  knew  that  if 
Denonauth  Sein  ever  had  a  power  to"  sell  these  [242]  goods,  that  power  had  been 
expended  bv  the  sale  :  and  he  knew  more,  he  knew  that  the  sale  had  been  made,  not 
bv  Denonauth  Sein.  but  by  and  in  the  name  of  his  principals,  and  that  Denonauth 
Sein  never  had  had  the  unqualified  power  of  a  factor  for  sale.     He  must  be  taken 
on  his  own  evidence  to  have  known  further,  that  the  goods  had  not  been  paid  for  : 
that  Doorgapersaud  was  not  entitled  to  delivery  or  possession  of  them,  except  upon 
pavment :  and  that  the  agency  of  Denonauth  Sein  was  limited  to  the  retention  of 
the  goods  on  behalf  of  Gouger.  Jenkins,  and  Co..  until  payment  pursuant  to  the 
contract,  whatever  it  might  be.  and  to  delivery  upon  such  payment  being  made  to 
him  as  agent  of  the  seller.     Yet.  with  the  knowledge  that  the  interest  of  Go 
Jenkins,  and  Co.   in  the   _        -    was  simply  that  of  unpaid  vendors,  and  that  the 
:     -<sion  of  Denonauth  Sein.  actual  or  constructive,  was  attributed  to  that  interest, 
and  could  not  extend  beyoud  it.  he  takes  from  Denonauth  Sein  a  pledge  which  might, 
as  in  fact  it  did.  injuriously  affect  the  position  and  interest  of  his  principals,  and, 
in  the  event  of  his  insolvency,  which  happened,  deprive  them  of  the  price  of  their 
o-oods.    contrarv   to   the   known   course   of    dealing   between    Merchants    and   their 
Banians.     The  case  might  be  stronger  if  the  Plaintiff  were  fixed  with  knowled. 
the  terms  of  the  written  contract,  and,  in  an  ordinary  case,  we  should  have  held  that, 
bv  what  he  knew,  he  was  so  put  upon  an  inquiry  into  those  terms  as  to  be  fixed  with 
constructive  notice  of  them.     But.  inasmuch  as  the  Factors  Act  proceeds  very  much 
upon  the  principle  of  '  no  questions  asked  '  (a  principle  which  may  have  been  wisely 
introduced  so  far  into  commercial  transactions,  but  which  is  certainly  not  found 
to  be  conducive  to  [243]  honesty  and  fair  dealing  in  the  general  concerns  of  man- 
kind^, we  will  not  push  the  knowledge  of  the  Plaintiff,  actual  or  constructive,  to  this 
extent.     It  seems  to  us.  however,  that  upon  his  own  admissions  of  what  he  knew, 
the  Court  at  the  trial  rightly  came  to  the  conclusion  that  the  circumstances  were 
such  as  that  a  reasonable  man,  and  a  man  of  business,  applying  his  understanding 
to  them,  would  certainly  know  that  Denonauth  Sein  had  not  authority  to  make  the 
pledge,  if  not   also,  that  he  was  acting  mala  fide  in  respect  thereof,  against  his 
principals.     Some  exception  was  taken,  on  the  argument  of  the  rule,  to  this  applica- 
tion of  Lord  Tenterden's  ruling  in  Evans  v.  Tru-eman  (1  Mood,  and  Rob.  10),  which, 
it  was  said,  was  a  case  that  arose  under  the  earlier  Statute,  the  6th  Geo.  IV.  c.  94. 
But  it  is  to  be  observed,  that  the  ruling,  modified  as  we  have  modified  it.  is  adopted 
by  Lord  St.  Leonards  in  his  celebrated  judgment  in  Xaruhfiair  v.  Brownrigg  (2  Da 
G.  Mac.  and  Gor.  452),  as  a  proper  mode  of  leaving  to  the  jury  the  question  of 
notice,  under  the  5th  and  6th  Viet.  c.  39.     It  remains  to  consider  a  few  of  the 
objections,  which  on  the  rule  have  been  urged  to  the  finding  of  the  Court,  and  have 
not  already  been  incidentally  noticed.     It  has  been  urged  strongly  that,  inasmuch 
as  Rs.  19.600  were  actually  advanced  and  paid,  there  would  not  be  mala  fides.     Rut 
an  actual  advance  cannot  be  eonelu-  n  of  bona  fid-  if  so, 

there  would  be  no  necessity  expressly  t.i  require  bona  fides  on  the  part  of  the  pli 
by  the  third  section  of  an  Act  which  professes  only  to  protect  transactions  in  which 
money  has  been  actually  advanced.     Again,  bona  fides  in  the  pi    Igi       -  not  alone 
sufficient.     It  is  necessary  that  there  should  also  be  (see  Navulshau  [244]  v.  Brown- 
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rigg,  ib.  p.  150)  "  qo  notice  that  the  agent  is  making  tin-  contract  mala  fide 

or  beyond  his  authority."     Again,  it  is  said,  there  was  no  evidence  of  a  lien  01 
goods.     If  this  is  meant  of  the  existence  of  a  vendor's  lien  under  tract,  it  is 

contradicted  bj  the  contract  itself.  Hut  it  is  argued,  that  the  lien  was  waived  by 
allowing  Denonauth  Sein  to  deliver  without  further  consent  from  liis  principals. 
II  -  authority,  however,  was  only  to  deliver  upon  payment  of  tin-  prii         I       lien 

would  not  the  less   -  f  he  had   been  entrusted  with  the  possession  of  the 

e  he  can  only  have  been  entrusted  with  them  in  order  to  work  out  that 

lien  for  his  principals,  to  whom  it  belonged.     Had  the  -i Is  been  brought  into  their 

godowns,  as  in  the  ordinary  course  of  business  they  ought  to  have  been,  he  would 
not  have  had  the  possession  of  them  :  he  would  have  had  merely  the  power  of  taking 
them  out  of  those  godowns,  and  delivering  them  as  paid  for.  Then,  it  is 
the  Plaintiff  had  no  notice  of  any  such  lien.  Hut  surely  tins  is  a  fallacy.  He  knew 
that  Denonauth  Sein  held  the  goods  only  as  agent  for  Gouger,  Jenkins,  and  Co.,  and 
that  they  had  been  sold  to  Doorgapersaud,  who  was  not  entitled  to  receive  them  until 
he  had  paid  for  them.  This  pledge,  if  a  pledge  of  anything,  was  of  the  vendor's 
interest  in  the  goods,  that  is.  of  the  lien,  until  payment  and  delivery  \><  Doorg 
saud.  and  of  the  proceeds  afterwards.  Again,  it  is  argued,  that  the  lien  was  waived 
either  by  reason  of  the  course  of  dealing  between  the  house  and  the  Banian,  or  by 
q  of  the  admission  of  Cockshott,  touching  the  application  of  Rs.  10,000,  part 
of  the  sum  advanced  by  the  Plaintiff.  Now,  one  does  not  see  how  the  lien  could  be 
waived  except  in  [245]  favour  of  the  purchaser,  and  it  is  clear  that,  at  the  time  of 
the  pledge.  Doorgapersaud  neither  was.  nor  represented  himself  to  be,  entitled  to 
the  possession  of  the  goods.  If  it  be  meant  that  the  lien  was  transferred  to  Deno- 
nauth Sein.  the  answer  is.  that  it  was  transferred  to  him  only  as  agent,  and  for  the 
benefit  of  his  employers.  The  right  to  charge  the  Banian  in  account,  under  his 
guarantee,  does  not  seem  to  us  to  affect  this  question,  for  that  right  could  not  accrue 
until  the  expiration  of  the  forty  days  fixed  for  taking  delivery,  at  which  time  either 
the  contract  must  have  been  performed  by  delivery  on  the  one  hand  and  payment 
through  the  Banian  and  agent  on  the  other,  or  the  purchaser  must  have  failed  in 
the  performance  of  the  contract.  And,  in  this  particular  case,  the  right  was  never 
exercised.  Again,  nothing  in  our  judgment  turns  upon  the  expression  of  Cockshott, 
of  which  much  more  has  been  made  on  the  rule  than  was  made  at  the  trial,  in  his  ex- 
amination ilc  bene  esse,  to  the  effect  that,  when  the  account  put  in  was  acknowledged, 
he  knew  that  Rs.  10.000,  of  the  money  had  been  applied  in  purchase  of  the  Bills  of  the 
Oriental  Bank.  The  time  when  the  account  was  acknowledged  is  not  stated,  but 
it  was  obviously  later  than  that  at  which  the  account  was  made  out  :  still  later  than 
that  at  which  the  Bill  became  due.  The  case  as  to  the  Rs.  TO, 000,  is  simply  this  :  — 
Denonauth  Sein,  when  bound  to  lay  out  that  sum  for  his  principals  out  of  other 
moneys  due  from  him,  obtains  that,  and  more,  by  means  of  an  unauthorized  and 
fraudulent  pledge  of  these  goods.  The  result  to  his  principals  is  the  same.  If  the 
pledge  avails  against  them,  they,  to  the  extent  of  it,  have  been  defrauded  of  the  price 
of  their  goods,  whether  any  part  of  the  [246]  money  went  to  reduce  the  balance  due 
from  the  Banian  on  other  transactions,  or  not.  Lastly,  on  this  question  of  lien,  the 
Plaintiff's  Counsel  invoked  the  doctrine  of  Beardman  v.  Sill  (1  Camp.  410  n.),  and 
arirued  that  the  Defendant,  not  having  set  up  a  claim  of  lien  originally,  but  having 
contended  that  the  sale  was  a  fiction,  could  not  afterwards  insist  upon  it.  But  there 
is  no  room  here  for  the  application  of  that  doctrine.  The  Defendant  does  not  now 
rest  the  defence  as  upon  a  subsisting  lien.  The  lien  was  a  circumstance  which, 
if  the  contract  was  real,  existed  at  the  time  of  the  pledge.  When  Doorgapersaud 
repudiated,  or  failed  to  complete  his  contract,  the  Defendant's  property  in  the  goods 
revested.  He  is  precluded  from  resisting  the  Plaintiff's  title  under  the  Factors 
Act.  by  insisting  on  any  circumstance  found  by  the  Court  to  have  existed  at  the  time 
of  the  pledge.  We  have  already  incidentally  dealt  with  the  argument  which  treats 
the  transaction  as  a  pledge,  by  or  with  the  concurrence  of  the  purchaser,  in  order 
to  raise  the  price  of  the  goods.  Upon  the  whole,  then,  no  ground  has  been  laid 
before  us  which  induces  us  to  disturb  the  verdict  for  the  Defendant  :  and  I  need  not 
say  that  it  is  a  great  satisfaction  to  Mr.  Justice  Jackson  and  myself,  who  alone  tried 
the  cause  at  Nisi  Priiis,  that  the  rule  has  been  argued  before  a  full  Court,  and  that 
we  are  supported  in  our  view  of  the  case  by  Mr.  Justice  Wells,  whose  only  doubt  is, 
whether  upon  the  evidence,  Denonauth  Sein  was  an  agent  entrusted  with  the  Bill 
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of  lading  within  the  meaning  of  the  Act.     That  question,  however,  we  have  treated 
as  not  open  on  this  rule.' 

The  appeal  was  from  this  judement. 

\-ter  the  admittance  of  the  appeal.  Ryan  died.  [247]  whereby  the  appeal  became 
abated.  Letters  of  administration  with  the  Will  annexed  of  Ryan  were  granted  by 
the  Ecclesiastical  side  of  the  Supreme  Court  at  Calcutta  to  the  Respondent,  the 
Administrator-General  of  Bengal. 

The  Appellant  now  moved  (June  14.  1861*)  to  revive  the  appeal  against  the 
Adi  -ral.  as  the  legal  personal  representative  of  Ryan. 

Mr.  W.  Field  appeared  in  support  of  the  application. 

Bv  an  Order  in  Council  it  was  directed,  that  the  appeal  be  revived  against  the 
Administrator-General  of  Bengal,  for  the  time  being,  and  that  the  appeal  be  put  in 
the  same  plight  and  condition  as  it  was  before  the  death  of  Ryau. 
The  appeal,  beins  thus  revived,  came  on  for  hear:    a 

Mr.  Bovill.  Q.C..  -and  Mr.  W.  Field,  for  the  Appellant.— Our  contention  is.  that 
Denonauth  Sein  had  authority  from  Gouger.  Jenkins,  and  Co.  to  pledge  the  Bill 
of  lading  and  goods.  He  was"  the  Banian."  or  agent  of  the  firm,  exercising  powers 
similar  to  a  Factor  in  this  country,  and  entrusted  by  his  firm  with  the  Bill  of  lading 
in  blank,  and  his  act  comes  within  the  meaning  of  the  first  section  of  the  Factors 
5th  and  6th  Vict.  c.  39.  which  Statute  was  extended  to  India  by  the  Act  of  the 
-•ire.  No.  XX.  of  1844,  [248]  and  the  pledge  was  valid  within  that 
seen.  lid  not  fall  within  the  third  section  of  the  Statute.     The  evidence  does 

-tablish  mala  fides  on  the  part  of  Denonauth  Sein.  the  transfer  of  the  Bill  of 
lading  is  not  disputed,  neither  is  any  objection  taken  that  full  value  was  not  given. 
i.or  that  i        A  had  notice  of  any  want  of  authority,  or  mah 

part,  which  is  necessary  to  bring  the  case  within  the  third  section.  How.  then,  can 
it  be  treated  as  a  fraud !  The  true  rule  is  to  be  found  in  Evans  v.  Trueman  (1  Mood, 
and  Rob.,  10).  That  case  arose  under  the  Statute,  4th  Geo.  JT.,  c.  83.  and  Lord 
Tenterden.  referring  to  the  Statute.  6th  Geo.  IT.  c.  94.  says.  "  The  expression  in  the 
Statute  is.  that  a  party  is  to  be  entitled  to  its  protection  if  he  shall  not  have  notice  by 
the  documents,  or  otherwise,  that  the  pledger  was  not  the  actual  and  bona  fide  owner 
of  the  o-oods  pledged:  a  person  may  have  knowledge  of  a  fact  either  by  direct  com- 
munication, or  by  being  aware  of  circumstances  which  must  lead  a  reasonable  man, 
applvine  his  mind  to  them,  and  judging  from  them,  to  the  conclusion  that  the  fact 
:  knowledge  acquired  in  either  of  these  ways  is  enough.  I  think,  to  exclude  a 
party  from  the  benefit  of  the  provisions  of  this  Statute  :  slight  suspicion,  I  think, 
will  "not."'  These  principles  are  recognized  by  Lord  St.  Leonards  in  XavuUJ 
Broicnrigg  (2  De  G.  Mac.  and  Gor..  452).  which  case  turned  upon  the  Statute.  5th 
and  6th  Vict  c.  39.  the  Statute  in  question :  there  his  Lordship,  referring  to  K 
v.  Trueman.  observes.  "  It  is  necessary,  therefore,  even  according  to  this  case,  to 
fix  a  man  with  knowledge  of  the  want  of  authority,  in  order  to  take  from  him  the 
benefit  of  the  Statute."     The  same  rule  prevails  with  n  -  [249]  Bills  of  Ex- 

change, Backhouse  v.  Harrison  (5  Barn,  and  Adol.  10981:  Goodman  v.  Han 
Adol.  and  Ell.  -"  -  Bank  of  Bengal  v.  Radakissen  MitU  M      re's  P.C.  ( 

:  Wlkin*  v.  Jadis  (2  Barn,  and  Adol.  188).  Gross  negligence  may.  it  is  true, 
be  evidence  of  mala  fides.  Raphael  v.  The  Bank  of  England  (1~  C.  Ben.  Rep.  161 1. — 
[The  Lord  Justice  K:.:_'ht  Bruce:  Is  there  here  anything  but  a  question  of  fact? 
You  accept  the  case  of  Xavuls/iair  v.  Broicnrigg  [2  De  G.  M.  and  G.  452]  as  law.  and 
that  case  the  Judges  in  the  Court  below  relied  upon  in  their  judgment  against  you.] 
Denonaur     S  as  a  Banian,  and  acted  for  other  persons,  as  well  as  the  firm  of 

Gouger  and  Co..  and  was  subject  to  a  monthly  account  with  his  principals,  therefore, 
independently  of  the  Act,  he  had  power  to  pledge  the  Bill  of  lading,  as  it  was  within 
eneral  scope  of  his  authority,  Prescott  v.  Flynn  (9  Bingh.  19     -  o  Agency, 

sec.  26.     It  may  be  urged  that  the  evidence  of  usage  as  respects  this  last  position  is 
not  strong,  but  one  or  two  instances  of  usage  is  enough.  Holt's  .Visi  Prius  Rep.. 
270.     Moreover,  it  must  be  taken  that  the  pledge  of  the  Bill  of  lading  by  Denonauth 

♦Present:  The  Rii'ht  Hon.  Lord  Kinsrsdown.  the  Ri'_rht  Hon.  the  Lord  Ju- 
_ht  Bruce,  the  Right  I!         S       Edward  Ryan,  and  the  Ri_' •    II  m.  the  Lord 
Darner.     A  I       R  jht  Hon.  Sir  Lawrence  PeeL 
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Sein  with  the  Appellant  was  ratified  l.y  ( .mi^rr.  Jenkins,  and  < '".  Thai  Eh  <<<  ai  1  epted 
the  Rs.  in. nun,  pari  of  the  IN.  19,600,  received  by  Denonauth  Sein,  with  knowledge 
of  the  manner  in  which  the  money  was  procured. 

The  Solicitor-General  (Sir  It.  Palmer),  Mr.  Leith,  and  Mr.  Honyman,  for  the  Re- 
spondent.    The  Court   below   u] the  evidence   rightly   held,  thai    the  case  came 

within  1I1.  third  section  of  the  Factors  Acl  Eor  India,  No.  XX.  of  L844,  which  pre- 
sents the  [250]  A.ppellan1   acquiring  any  title  to  the  | I-  sued  for.     Denonauth 

Sein  was  not  an  agenl  entrusted  with  the  Hill  of  lading  within  tin'  true  meaning  of 
ill;l,  An.     The  &  idence  establishes  tin'  Eact,  thai  he  never  was  authorized  by  Messrs. 

Gouger,    Jenkins,    and    Co.,    to    pledge    (lie    liill    oi'    lading    in    question.      The    whole 

question  depends  upon  evidence  which  has  been  sifted  and  rightly  applied  by  the 
Court  below.  It  cannot  be  urged  with  any  success,  that  because  Denonauth  Sein 
va8  indebted  to  his  principals  and  paid  in  the  sum  of  lis.  10,110(1,  to  iheir  account, 
that  it  amounted  to  a  ratification  of  his  act  of  pledging,  which  we  submit  was  mala 
fides. 

Their  Lordships'  judgment  was  reserved,  and  now    pr inced  by. 

The  Lord  Justice  Knight  Bruce  (Dec.  21,  L861). — This  was  an  action  of  trover 
brought  in  the  Supreme  Court  of  Calcutta,  to  recover  the  value  of  certain  hales  of 
twist.  The  pleas  were,  not  guilty  and  not  possessed.  The  original  Defendant  was 
one  Ryan,  Master  of  the  ship  Aurora — he  is  now  deceased,  and  re]. resented  by  the 
nominal  Defendant;  but  as  the  action  was  defended  on  the  indemnity  of  Messrs. 
Gouger,  Jenkins,  and  Co.,  Merchants  at  Calcutta,  it  will  be  convenient  to  treat  them 
as  the  Respondents.  The  case  was  tried  before  the  then  Chief  Justice,  Sir  James  W. 
Colvile,  and  Sir  Charles  M.  Jackson;  they  found  a  verdict  for  the  Defendants,  and 
subsequently  discharged  a  rule  for  a  new  trial  which  had  been  applied  for  on  the 
grounds  of  misdirection,  and  of  the  verdict  being  against  the  evidence.  Judgment 
was  entered  up,  and  against  this  verdict  and  judgment  the  present  appeal  has  been 
brought. 

[251]  The  undisputed  facts  of  the  case  are  substantially  as  follows: — The  goods 
in  question  were  shipped  in  London  by  Alfred  Gouger  on  behalf  of  himself  and  a 
Mr.  Stewart,  and  consigned  to  Messrs.  Gouger,  Jenkins,  and  Co.;  the  Bill  of  lading 
was  forwarded  to  them.  At  the  time  of  the  arrival  neither  Gouger  nor  Jenkins  was 
at  Calcutta,  and  the  business  of  their  firm  was  being  carried  on  by  James  Tobin 
Cockshott,  under  a  power  of  attorney.  The  firm  had  been  in  the  habit  of  employing  a 
Banian  of  the  name  of  Denonauth  Sein ;  to  this  man  Cockshott  gave  the  Bill  of 
lading  indorsed  in  blank,  for  the  purpose  of  procuring  a  delivery  order,  and  the 
delivery  of  the  goods  to  the  firm  ;  but  it  was  also  part  of  the  ordinary  employment 
of  Denonauth J3ein,  which  applied  to  the  present  transaction,  to  procure  a  purchaser, 
and  when  he  had  done  so,  he  was  to  report  the  name  of  the  buyer  and  the  terms  to 
his  principals  for  their  assent  to  the  contract.  If  they  agreed,  their  initials  were 
written  upon  it,  which  being  done,  the  Banian  had  authority  to  deliver  the  goods 
to  the  purchaser  and  receive  the  price.  Between  the  Banian  and  his  principals 
there  was  an  account  current,  which  was  balanced  at  the  end  of  the  month  :  he  was 
then  debited  for  the  contract  price  of  the  goods  sold,  and  credited  for  the  sums  which 
he  paid  to  the  house:  he  received  his  "  dustoree,"  or  commission,  from  the  purchaser. 

In  the  present  case  he  contracted  for  the  sale  of  the  goods  to  one  Doorgapersaud, 
and  by  the  terms  of  the  contract  the  goods  were  to  be  cleared  away  and  settled  for 
within  forty-one  days,  after  landing  days,  from  the  date  of  the  contract,  the  19th  of 
February,  1848.  To  this  contract  Cockshott  assented,  and  affixed  his  initials,  and 
thenceforward  Denonauth  [252]  Sein  became  entrusted,  as  between  himself  and  his 
employers,  with  the  Bill  of  lading  for  the  purpose  of  delivering  the  goods  on  the 
terms  of  the  contract ;  they  were  by  these  terms  made  deliverable  on  payment  in  cash. 

In  this  state  of  things,  Denonauth  Sein  and  Doorgapersaud  went  to  the  Appel- 
lant, a  Banker  and  money-lender.  According  to  the  evidence,  they  represented  to 
li i  111  that  the  latter  had  made  a  contract  for  the  twist,  and  Denonauth  Sein  produced 
the  liill  of  lading  ;  it  was  stated  that  Doorgapersaud  could  not  pay  the  whole  amount, 
between  Rs.  2:i,00O  and  Rs.  21,000,  in  one  sum,  and  that  they  (the  two)  wanted  an 
advance.  It  was  finally  arranged  that  the  Appellant  should  advance  to  Denonauth 
Sein,  lis.  20,000,  less  Rs.  400,  deducted  for  discount.  Denonauth  Sein  gave  him 
P.C.  iv.  489  16a 
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his  ,.wn  Promis  •  for  rbe  amount,  and  signed  a  letter  prepared  by  him.  which 

livery  to  him  of  the  Bill  of  lading,  and  gave  him  authority  to 
sell  the  troods  for  his  own  benefit,  in  case  of  non-payment  within  one  month  and  a 
half,  refunding  any  excess  that  might  remain  after  deducting  the  principal   and 
-      and  other  charges,  and  making  Denonautb   Sein  liable  to  him  for   any 
deficiency  on  the  sale.     Upon  the  authority  of  this  instrument  the  delivery  of  the 
goods  was  demanded  by  the  Appellant,  and  refused  upon  the  indemnity  of  the  Re- 
:.d  the  present  action  brought. 
I:  :-  stated  that  R&  23,600,  were  paid  to  Denonauth  Sein.  and  of  these  he  paid 
Rs.  10.000.  to  the  I  Bank  on  account  of  the  Respondents,  in  obedience 

previous  order,  and  had  credit  from  them  for  the  amount  in  the  account  current 
betw,  [253]  which  he  was  at  the  time,  and  still  remains,  largely  indebted 

to  them  i;  us  sales  and  other  ti  '*s  on  their  behalf. 

Upon  the  trial  some  evidence  was   s  -         the  nature  of  Denonauth  S 

empl  nd  the  character  and  extent  of  his  agency.     The  Court  found  that  he 

received  the  Bill  of  ladintr  for  the  especial  purpose  of  getting  delivery  oi  the  _ 
and  that  before  the  delivery  order  given,  but  after  the  receipt  of  the  Bill  of  la 
he  informed  his  employers  of  the  sale,  and  that  they  approved  of  the  purchaser  : 
that  he  was  not  strictly  a  Factor,  but  more  than  a  mere  servant — an  agent  to  find 
purchasers,  and.  under  sume  circumstances,  to  iruarante.-  the  payment :  that  the 
Bill  of  lading  was  allowed  by  Cockshort  to  remain  in  his  hands  to  obtain  delivery 
of  the  a  Is,  and  that  he  had  full  authority  to  give  delivery  to  purchasers  on  pay- 
ment of  the  price:  that  he  was.  in  the  transaction  in  question,  a  within  the 
meaning  of  the  last  Factors  Act  :  that  it  must  be  taken  on  the  evidence  that  the 
contract  of  sale  with  Doortrapersaud  was  not  fraudulent :  and  that  the  only  qui  • 
remaining  was.  whether  the  pledge  to  the  Appellant  was  protected  by  that  Act — as 
to  which  the  Court  thought  that  the  facts  raised  the  inference  that  there  was  mahi 
on  the  part  of  Denonauth  Sein  in  dealing  as  he  had  done  with  the  goods,  and 
that  the  Appellant  had  notice  that  the  pledge  was  without  authority  from  the  Re- 
spondents, and  not  boi  -  They,  therefore,  held  that  the  transaction  did  not 
come  within  the  protection  of  the  Factors  Act.  and  that  the  verdict  must  be  for  the 
Respondents. 

this  finding  the  rule  was  obtained,  which  we  have  stated  above,  and.  after 
argument,  discharged.  [254]  upon  the  grounds  stated  in  a  very  able  and  learned 
judgment  delivered  by  Sir  James  W.  Colvile.  the  correctness  of  which  their  Lord- 
ships are  now  to  consider.     In  doing  so  it  may  be  convenient,  in  the  first  plai 
dispose  or  the  question  of  a  misdirection  :  and  this  they  will  do  very  shortly  :  for  it 
-  to  them  that  there  is  not  the  slightest  ground  for  this  part  of  the  rule. 
The  question  which  the  learned  Judges  made  the  cardinal  one  in  the  •     - 
whether  the  eircuni:-tanees   were   such    as  that   a   reasonable   man.   and   a   man   of 
g  his  understanding  to  them,  would  certainly  know  that  Denonauth 
■    authority  to  make  the  pleii.  t,  also,  that  he  was  acting  mala 

0  respect  thereof  against  his  principals. 
This  is  precisely  the  way  in  which  the  question  was  put  to  the  jury  in  a  case  under 
the  first  F  3  Act,  the  Gth  Geo.  IV.  c.  ;>4.  Evans  v.  Trueman  d  Mood,  and  R.  10); 

and  this  was  unqu  t  the  time,  though  the  case  came  before  the  Court  on 

another  point  :  this  mode  of  leaving  to  the  jury  the  quest  -  approved 

of  by  Lord  St.  Leonards  in  Navuhhaw  v.  Broumrigg  (2  De  C,.  Mac.  and  Gor. 
as  a  proper  mode  under  the  last  Factors  Act.  5th  and  Gth  Vict.  c.  ■'?!•  :  on  which,  in 
substance,  the  pre&  depends.     And  their  Lordships  entirely  concur  in  the 

principle  established  by  these  authorities.      The  question  so  put  L'ives  full  effect,  on 
lie  hand,  to  the  large  words  of  the  first  section  of  the  Act.  and  effectuates  the 
object  of  protecting  pledges  and  eichangi  -        -      irities  made  bona  fide  by  a. 
entrusted  with  them,  in  consideration  of  advances  made  in   respect  thereof;  and. 
[255]  on  the  other  hand,  it  gives  proper,  and  no  more  than  proper,  effect  to  the  third 
bich  limits  such  protection  to  loans,  advances,  and  exchanges  made  bona 
uid  without  notice,  either  that  the  aL'ent  making  them  has  not  authority  to  make 
ting  mala  fid*   in  respect  thereof  against  the  owner:-  of  the  _ 
represented  by  the  document   pledged.     It   makes  the  depend  not   at  all 

on  mere  suspicion,  on  the  want  of  inquiry  or  of  reasonable  caution  in  the  party 
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advancing  on  the  pledge,  nor  yet  on  the  mere  want  of  th   in  the  agent,  of 

which  the  party  advancing  nt:  all  these,  and  Buch  matters  as  these,  which 

are  in  themselves  inconclusive,  and  tend  to  embarrass  the  dealing  with  negotiable 
bnstrumei  ts,  may  be  evidence;  bul  the  Tribunal  deciding  the  issue,  whether  the  Jury. 
or,  as  there,  the  Judges,  acting  as  a  jury,  must,  in  ordei  to  bring  the  case  within 
the  third,  and  take  it  out  of  the  first  section,  categorically  find  the  fa<  '  of 

Faith,  and  of  notice  to  the  Lender  of  want  of  authority  in  the  agent,  or  th 
i-  acting  mala  fid<   in  the  transaction  against  his  principal.     Thi    3  silent 

as  to  the  grounds  on  which  the  conclusion  is  to  be  arrived  at  ;  thai   is  left  to  the 
ordinary  principles  of  evidence.     But,  where  the  fad    is  so  found,  it   would  b 
much  against    more  honesty  as  against   the  interests  of  c terce,   properly  con- 
sidered, to  afford  any  protection  to  the  transaction.     This  objection,  therefore,  to 
the  judgment  entirely  fails. 

It  remains  to  consider  whether  the  verdict  ws  I  the  evidi  doing 

so  it  will  bf  necessary  to  introduce  some  additional  facts,  which  did  nol  find  their 
place  in  the  previous  summary. 

[256]  Upon  a  careful  consideration  of  all  the  circui  and  after  attention 

given  to  the  arguments  of  the  Appellant's  Counsel,  thi  ir  Lordships  arc  of  opini 

that  the  Judges  below  have  drawn  the  only  right  conclusion,  that  to  which  their 
Lordships  would  have  been  themselves  led,  and  that  the  Court  has  shown  great 
caution  in  not  pressing  its  inferences  as  far,  perhaps,  against  the  Appellant  as  in 
Strict   justice  might  have  been  warranted. 

The  Judges  say.  that  where  there  was  a  conflict  of  testimony  between  the  Appel- 
lant and  Denonauth  Sein  on  the  one  hand,  and  Jenkins  and  Cockshott  on  the  other, 
they  had  been  disposed  to  credit  the  latter  rather  than  the  former.  Now.  it  being 
assumed  that  Denonauth  Sein  was  an  agent  entrusted  with  the  document  of  title  to 
the  goods,  so  as  to  bring  the  case  within  the  first  section  of  the  Statute,  the  ad\ 
which  the  Appellant  made  will  still  not  be  protected  unless  made  bona  fide,  and  with- 
out notice  that  the  agent  making  the  contract  had  not  authority  to  make  the  same, 
or  w-as  acting  mala  fid,  against  the  owner.  The  Appellant  must  in  the  first  place 
have  acted  bona  fide  in  making  the  advance  :  and.  secondly,  he  must  have  been  with- 
out notice  of  want  of  authority  in  the  agent  ;  or,  thirdly,  of  the  mala  fides  in  him 
against  the  owner.  It  appears  to  their  Lordships  that  the  evidence  establishes  all 
these  three  propositions. 

As  to  the  first,  they  assume  that  the  Appellant  really  advanced  the  large  sum 
of  Rs.  19.600,  but  this  alone  will  not  establish  his  hmui  fides;  he  did  so  on  advan- 
tageous terms  to  himself  (whose  business  it  was  to  lend  money),  in  respect  of  the  rate 
of  discount  and  interest,  and  of  perfect  security,  if  the  transaction  should  remain 
unimpeached.  -  But  beyond  [257]  this  it  was  essential  to  his  bona  fides  that  he 
should  believe  the  representations  of  Denonauth  Sein  and  Doorgapersaud  :  and  if  he 
believed  these,  he  must  have  believed  also  that  the  goods  were  actually  sold  to  the 
latter,  and  were  to  be  cleared  and  settled  for  in  forty-one  days  :  yet  the  terms  of  his 
advance  were  that  he  might,  when  he  pleased,  remove  the  g Is  at  the  cost  of  Deno- 
nauth Sein  to  his  own  godowns.  and  at  the  end  of  a  month  and  fifteen  days  sell  them. 
if  the  advance  were  not  then  repaid  with  all  charges.  Now,  he  says,  he  did  not  come 
to  this  agreement  without  cautiously  inquiring  as  to  the  power  under  which  Cock- 
shott. the  apparent  principal  for  the  time  being  of  Denonauth  Sein.  was  said  to  be 
acting,  and  that  he  went  to  Cockshott,  for  the  purpose  of  seeing  it.  and  did  so.  If  he 
had  been  acting  bona  fid,'  towards  Cockshott.  it  seems  to  us  that,  exercising  this 
somewhat  superabundant  caution  as  to  the  power,  it  is  incredible  that  when  in 
Cockshott"s  presence  he  should  have  made  no  inquiry,  or  communication,  respect- 
ing this  particular  transaction  :  yet  their  Lordships  think  it  perfectly  clear  upon 
the  evidence  that  he  did  not.  When  it  is  considered  how  conclusive  that  communi- 
cation, one  way  or  the  other,  would  have  been,  they  cannot  doubt  that  it  would  have 
been  made  by  any  one  about  to  enter  into  such  a  transaction  bona  fide,  nor  that  it 
would  have  been  stated,  if  it  had  been  made;  but  neither  does  the  Appellant  affirm 
it  in  his  evidence,  nor  was  Cockshott  cross-examined  to  it  :  and  he,  having  been 
examined  on  interrogatories  before  the  trial,  and  not  being  at  the  trial,  his  silence 
on  the  subject  is  entirely  consistent  with  the  same  conclusion.  If  the  transaction 
had  been  bona  fide  on  the  part  of  the  Appellant,  the  communication,  as  we  have  said, 
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[258]  would  naturally  have  been  made,  but  if  it  were  mahi  fide,  it  certainly  would 
not  :  beeause  it  must  have  been  known  that  it  would  put  an  end  to  the  transaction  at 
once,  and  that  Denonauth  Sein  would  not  have  been  allowed  to  pledge  goods  which 
were  already  under  contract  of  sale.  This  circumstance,  however,  strong  as  it  is, 
does  not  stand  alone.  Denonauth  Sein  comes  to  the  Appellant,  not  armed  with  all 
the  documents  which  are  stated  to  be  usually  in  the  hands  of  an  agent  authorized  to 
pledge,  and  without  excuse  for  their  absence;  and  he  conies,  too.  as  an  agent  who 
has  already  confessedly  exhausted  his  authority  in  respect  of  the  goods  by  the  con- 
tract which  he  lias  made  for  the  sale  of  them,  and  who  seeks  to  pledge  them  on  terms 
inconsistent  with  the  terms  of  that  contract.  The  presence  and  implied  assent  of  the 
purchaser,  so  far  from  lessening  these  difficulties,  was  of  a  nature  only  to  increase 
the  suspicions  attaching  to  the  transaction. 

The  evidence  enables  their  Lordships  to  deal  with  the  two  remaining  questions 
at  the  same  time.  Had  the  Appellant  notice  that  Denonauth  Sein  was  without 
authority  to  make  the  contract  of  pledge,  or  that  he  was  acting  innhi  fide  against 
his  principals?  They  think  that  the  evidence  warrants  an  answer  in  the  affirmative 
both.  First,  it  is  clear,  that  in  fact  he  had  no  authority  express  as  t"  this  trans- 
action, or  to  be  implied  from  any  previous  course  of  dealing:  and  if  in  truth  he 
had  been  allowed  to  pledge  more  frequently,  or  with  greater  similarity  of  circum- 
stances to  those  of  the  transaction  in  question  than  the  evidence  here  discloses,  there 
is  nothing  to  show  that  the  Appellant  was  aware  of  this,  or  acted  on  the  credit  of  it. 
Secondly,  it  is  clear  that  in  fact  [259]  Denonauth  Sein  was  acting  mala  fide  towards 
bis  principals  :  the  account  current  shows  that  lie  was  largely  indebted  to  them  on  the 
balance  of  prior  transactions  :  he  was  bound,  in  order  to  maintain  his  post  and  credit 
with  them,  to  make  a  payment  for  them  at  that  time,  and  he  sought  to  do  this  fraudu- 
lently by  raising  money  on  their  own  goods,  which  he  would  have  to  account  for  at  a 
later  period,  and  so  forestalling  the  proceeds  of  them. 

But  of  course  these  facts,  though  necessary  as  a  basis,  are  not  in  themselves 
sufficient,  without  notice  of  them  to  the  Appellant.  Whether  he  had  such  notice  must 
he  judged  as  any  other  question  of  fact.  To  adopt  the  question  on  which  the  Judges 
made  their  decision  turn  :  were  the  circumstances  such  as  that  a  reasonable  man,  and 
a  man  of  business,  applying  his  understanding  to  them,  would  certainly  know  that 
Denonauth  Sein  had  not  authority  to  make  the  pledge,  or  that  he  was       I   og 

in  respect  thereof  against  his  principals?  In  answering  this,  it  must  be  re- 
membered again,  that  the  Statute,  though  it  insists  on  a  conclusion,  prescribes  noth- 
ing as  to  the  nature  of  the  evidence  on  which  it  is  to  be  founded,  or  the  manner  in 
which  the  inquiry  is  to  be  conducted.  The  question  must  lie  dealt  with  as  any  other 
question  of  fact,  by  a  due  consideration  of  all  the  circi  -.     Then  it  may  he 

taken  here  as  if  Denonauth  Sein  had  said.  "  I  am  the  Banian  of  the  Respondents; 
I  hold  in  my  hand  the  Bill  of  lading  of  goods  consigned  to  them,  hut  not  delivered. 
I  have  contracted  to  sell  them  to  Doorgapersaud,  who  stands  now  beside  me.  My 
principals  have  sanctioned  the  sale,  and  he  is  to  pay  for  them  and  clear  them  away 

irty  "in-  days.     Now,  I  desire  you  to  [260]  advance  me  money  on  these  g Is  :  I 

will  give  vuu  my  own  promissory  note  for  the  amount,  and  I  will  deposit  the  Bill 
of  lading  indorsed  with  you  ;  you  may  take  the  goods,  at  my  expense,  at  once  to  your 
own  gudowns.  and  if  I  do  not  repay  you  at  a  period  exceeding  the  date  at  win. 
is  to  clear  and  pay  for  them,  you  may  sell  them  and  pay  yourself  with  interest,  and 
all  charges  :  and  meantime  you  may  deduct  a  large  discount  from  the  sum  advanced  ;  " 
and  this  offer  is  accepted,  after  a  visit  to  Cockshott  to  set-  his  power  of  attorney, 
not  a  word  said  upon  it  to  him  at  the  interview. 

The  Appellant  was  a  man  of  business,  he  had  been  himself  a  Banian;  he  either 
knew  much  of  Denonauth  Sein  and  his  dealings,  or  little — if  much,  it  is  clear  upon 
the  evidence,  and  very  material,  that  he  had  never  known  him.  as  agent  of  the  Re- 
spondents, dial  with  their  LToods  in  a  similar  way  under  similar  circumstances — if 
little,  the  more  caution  was  necessary.  He  did  apply  his  mind  to  the  matter,  for 
he  required  personal  satisfaction  as  to  Cockshott's  power.  What  then  must  reason- 
able men.  in  turn  applying  their  minds  to  these  same  circumstances,  believe  to  have 
been  the  cleai  on  in  the  Appellant's  mind,  as  to  Denonauth  Sein's  authority 

or  honesty!  Their  Lordsb ips  think  that  there  is  but  one  answer  to  this,  that  he 
must  have  felt  perfectly  certain  that   Denonauth  Sein  was  acting  without  authority; 
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if  so,  it  is  unnecessary  to  say  whether  with  mala  fides,  though  upon  this  they  <l"  nol 
entei  tain  any  doubt. 

It  remains  only  to  notice  a  circumstance  uol   very  strongly  relied  on  by  the 
Appellant's   Counsel,   nor,    perhaps,   strictly   relevanl    to   1 1 1 •  -    issues   in   tl 
[261]  but  yet  which  it  will  be  better  to  dispose  of.     It  appears  thai  in  thi 
current  between  the  Respondents  and  Denonauth  Sein  for  February,  the  month  in 
which  this  transaction  took  place,  the  latter  is  credited  with  the  Bum  oi    Rs     10,000, 
paid  to  the  Oriental  Hank  for  the  former.     These  Rs.   10,000  have  been  taken  in 
the     argument,     and     are     so     now,     to     have     been     a     portion     of     the     lis. 
19,600,  advanced  by  the  Appellant.    It  was  urged  that  the  acceptic     H      Rs.  10,000, 
with  a  knowledge  how  they  were  procured  (a  fact   which  stands  not   quite  clear  upon 
the  evidence),  was  a  ratification  of  the  dealing  between  the  Appellant  and  Denonauth 
Their  Lordships  do  qoI   assent  to  this  argument.     The  side  of  the  goods  to 
Doorgapersaud  not  1  icing  to  be  completed  until  the  month  of  March,  would  rot  come 
into  the  account  between  tic  Respondents  and  Denonauth  Sein  until  the  end  of  tli. 1' 
month  :  ami  in  the  account  then  to  lie  made  up,  if  it  had  been  regularly  completed,  be 
would  have  been  debited  with  the  price  for  which  they  had  heen  sold,  and  cr< 
with  the  payment  of  that  price  to  them.     Meantime,  he  being  largely  in  their  1 
and  having  been  ordered  to  make  a  payment  for  them  in  respect  of  some  prior  deal- 
ings for  them,  had  raised  the  money  by  this  fraudulent  pledge  of  their  g Is.     Though 

he  had  so  done,  yet  he  was  the  principal  debtor  for  this  money  to  the  Appellant  on 
his  own  promissory  note,  and  if  everything  had  gone  to  its  regular  end.  the  Respond 
ents  would  have  received  nothing  more  from  him  than  they  were  entitled  to. They  have 
now  proved  much  less.  As  the  payment  w  as  actually  made  to  the  Oriental  Bank  before 
it  appeared  in  the  count,  and  in  pursuance  of  a  previous  order,  the  [262]  Respond- 
ents could  neither  refuse  to  give  Denonauth  Sein  credit  for  it,  nor  could  they  be  called 
on  to  repay  the  money  to  the  Appellant  ;  any  more  than  if,  without  the  collateral 
security  of  the  pledge,  it  had  been  advanced  on  the  personal  security  only  of  Deno- 
nauth Sein.  Their  conduct,  therefore,  does  not  amount  to  a  ratification  of  the 
pledge. 

On  all  grounds,  therefore,  their  Lordships  will  humbly  advise  Her  Majesty  that 
the  judgment  below  should  be  affirmed,  and  the  appeal  dismissed,  with  costs. 

[Mews'  Dig.  tit.  COLONY,  III.  Appeal  to  Phivt  Council,  6.  Practice,  b.  Abatement 
and  revivor;  tit.  INDIA,  4.  Applicability  of  English  Lands  ;  tit.  PRINCIPAL 
AM)  AGENT,  E.  3.  Effect  of  Factors  Acts,  a.  S.C.  9  Moo.  Ind.  App.  140: 
8  Jur.  (N.S.)  343  ;  5  L.T.  559  ;  10  W.R.  155.  See  Factors  act,  1889  (52  and  53 
Vict.,  c.  45),  s.  4;  as  to  revivor  of  appeal,  cf.  Stace  v.  Griffith,  1869,  6  Moo. 
P.C.  (N.S".)  18.] 


ON  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY  OF  ENGLAND. 

The  HAMBURGH   AMERICAN   STEAM   NAVIGATION   COMPANY,— Appellant*; 
The  NORTH  of  SCOTLAND  BANKING  COMPANY,— Respondents  *  [Dec. 

9,  10,  1861]. 

The  "  Eclipse  "  and  The  "  Saxonia." 

Collision  between  a  British  vessel  and  a  Foreign  steamer  in  the  Solent,  between 
the  Isle  of  Wight  and  the  Hampshire  coast.  Held,  that  the  case  was  to  be 
tried  by  the  ordinary  Maritime  law,  as  the  Merchant  Shipping  Act  17th  and 
18th  Vict.,  c.  104,  sees.  296,  297.  298,  had  no  application  to  the  Solent,  so 
as  to  affect  a  Foreign  ship  navigating  there  [15  Moo.  P.C.  267]. 


*  Present : — The  Right  Hon.  Lord  Kingsdown,  the  Master  of  the  Rolls  (The  Right 
Hon.  Sir  John  Romilly),  the  Right  Hon.  Sir  Edward  Ryan,  and  the  Right  Hon.  Sir 
John  Taylor  Coleridge. 
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Held  further,  that  when  British  and  Foreign  ships  meet  on  the  high  seas,  that 

5     '  uie  is  not  binding  on  either  15  Moo.  P.<     -    ~ 

The  general  maritime  rules  affect:    g  Is  of  all  countries  are.  lirst.  that  a 

...  g  steamship,  is  bound  to  give  way  to  a         -        lose- 

hauled  :  and.  second,  that  the  vessel  close-hauled  is  bound  to  show  a  proper 
and  -  I ■'■  ' 

■  g        Id  to  blame,  the  damages  were  decreed  to  be  divided  [15 

sse  were  appeals  by  the  owners  of  the  steamship  Saxonia,  from  two  dec:     • 

ilty  [263]  Court  made  h     .  .    --    -  $  by  the  owners  of  the 

barque  the  i  la  for  damages  respectively  ai   -     _  fa       iision 

which  took  pla  -•     -         the  -9th  of  December,  ltoi'.  in  the  Solent, 

■  half  a  mile  d  m  the  shore  of  the  Isle  of  Wight,  and  three  or  four  miles 

.rmouth. 

T.  -  .re  so  fully  stated  in  their  Lordships"  judgment  as  to  render 

anv  statement  of  them  here  unnecessary. 

The  Judge  of  the  Admiralty  Court  Sight  Hon.  Dr.  Lushington  i,  decided  that 

both  vessels  were  to  blame  for  the  collision  :  thi  for  having  improperly  star- 

boarded her  helm :  and  the  Saxonia.  when  -  t  able  to  discover  what  the  other 

ship  was.  in  not  having  slowed  hei       _  -  iecreed.  that  the  damages  in 

each  case  were  to  be  divided,  but  no  order  was  made  as  to  costs 

The  Appellai    -  rs  of  the    -  .  appealed  in  both  suits.     The  Re- 

lents adhered  in  each  suit  to  the  appeal. 
The  appeals  were  argued  by  The  Admiralty  Advocate  (Dr.   Phillimore.   Q.I 
and  Mr.  Kingdon,  for  the  Appellants  :  and  Dr.  Deane.  Q.C,  and  Mr.  V.  Lushington, 
for  the  Res 

I  was.  whether  the  [264]  Merchant  Ship] 
17th  and  1,  sees.  2        297,  29S        •  _  the  exhibition  of  i:_     - 

_    .        reign     ess   .    and  the  collision  taking  in  the 

out  half  •  the  Isle  of  Wight,  and  three  or  four  i 

,ird  of  Yi  Upon  this  )  Swab.  ioord 

Swab.  374),  Swab.  367 

Rob.  352),  S  -    '  ■  •>  (1  W. 

Rob.  5  rtpany  v.   -  1  John,  and  Hem. 

-  v.  Doherty  (4  Kay  and  Jo":         -      SJ       q  appeal,  2  De  G.  and  Jones,  62 
were  cited:  and  the  following  authorities,  re-       ting    -he  limits  of  national  juris- 
diction a\  sea  adjoining  the  eo  trie,  Lib.  II.  3. 
12  :  Black--            jr  S             -            I.  p.  110    2nd  Ed.].  Phillimore's  Cornnis.  on  I 
national  Law.  Vol..  I.  p.  210.  comented  upon. 

As  to  the  rule  of  navigation  to  be  observed  in  the  case  of  steam,  or  other  vessels, 
meeting  each  other  when  there  is  a  probable  chance  of  collision,  the  Rose  i  2  W.  Rob. 
1),  the  L-  Swab.  138>.  the  Independence  <14  Moore's  P.1  103)  were 

referred  to. 

Their  Lordships'  judgment  having  been  reserved,  was  now  delivered  by 

The  Master  of  the  Rolls     -  :,   Romilly]  (13th  Feb..   1862).— In  this 

-  -  -ituted.  each  party  attributing  the  collision  which  took 
place  [265"  -  to  the  fault  in  the  management  of  the  other. 

urred  on  the  29th  of  December. 
:  the  Isle  of  Wight,  three  or  four  miles  to  the 
eastward  of  Yarn: 

-'  _  to  the  Fret:  II..:  seatic  City  of  Hamburg. 

s  of  i  rs  S  is  lxiund  froi: 

York  to  Lond  I         -  to  land  She  had  a  Pilot  on  board,  and 

-arboard  side  of  the  mid-channel.    The 
-  a  barqut  >he  was  bound  from  Auckland,  in  New  Zea- 

land, to  London.    The  wind  was  from  -  -  st  to  south-east.    She  was  beating 

up  the  Channel.    The  tide  was  the  latter  part  of  the  flood,  within  half  an  hour  of  high 
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wiitcr.    Sin-  was  on  the  porl  tack,  close  hauled,  barely  stemming  the  tide,  and  bead 
ing  south-west  and  by  south.    The  moon  was  about  fort]  three  bo  n     |      ;   the  full  : 
bui  the  in" iii  \\iis  cloudy  and  dark.    The  Saxonia  was  seen  on  board  tin 
they  were  about  three  miles  apart.    When  the  vessels  became  bo  near  thai  the  collision 

was  imminent,  the  Saxowia  ported  her  helm,  the  Eclipsi  al  the  arded 

ber  lii'lm.  and  si  ruck  the  Sa  coma  as  she  crossed  ber  bows  three  I  imes,  by  which  con 

sidcrahlc  damaiic  was  done  to  both  vessels. 

Th e^e  facts  are  not  in  dispute,  and  are  the  common  case  on  both  sides.  There  are 
other  circumstances  which  must  be  referred  to  respecting  which  there  i-  some  con- 
trariety of  evidence.  We  consider,  bowever,  the  following  facts  to  In-  ed  by 
the  evidence  [266]  before  us.  The  Eclipsi  exhibited  a  flare  up  light  when  the  vessels 
were  approaching,  bui  nol  in  our  opinion  until  the  collision  was  either  inevitabli  . 
oi  almost  so.  The  evidence  of  Elliott,  the  mate  of  the  Eclipse,  and  of  Salmon,  a 
mariner  on  board  of  ber,  -.how  that  th  a1  the  flare-up  light  was  exhibited,  the 
-/  altered  her  course  by  porting  ber  helm.  We  are  also  of  opinion,  that  the 
Eclipse  \\iis  Dot  seen  by  the  persons  on  board  the  Saxonia  until  the  collision  was  so 
imminent,  that  if  she  continued  at  the  speed  al  which  she  was  then  proceeding  it 
was  inevitable.  We  are  id'  opinion,  that  the  failure  to  discover  the  Eclipse 
sooner  than  when  she  was  first  seen  on  board  the  Si  ■  is  owing  to  the  cin  urn 
stance  that  the  Eclipse  failed  to  exhibit  any  proper  light  on  her  starboard  side.    The 

evidence  on  behalf  of  the  Eclipst  slates  that  the  green  light  on  the  St  arboard  side  was 
burning  dimly,  that  the  glass  of  it  had  been  cracked,  and  that  the  spray  had  several 
times  got  into  the  lantern.  The  evidence  on  the  side  of  the  Saxowia  denies  the 
existence  of  any  light  at  all  on  the  starboard  side,  with  the  exception  of  Wilstermann, 
a  seaman  on  board  the  Saxonia,  who  saw  the  green  light  only  when  the  Eclipse 
got  quite  close,  and  just  before  she  struck.  On  the  full  consideration  of  the  evidence, 
we  agree  with  the  Judge  of  the  Court  of  Admiralty,  in  believing  that  the  real  state 
of  the  case  was  that  the  green  light  on  the  starboard  side  was  burning,  but  exceed- 
ingly dimly,  and  that  it  was  not  discernible  at  any  distance  from  the  vessel  herself. 
and  that  it  was  never  visible  on  board  the  Saxonia,  until  the  collision  actually  took 
place,  or  until  it  was  inevitable. 

In  this  state  of  circumstances  in  the  Court  of  Admiralty,  the  Judge,  assisted  by  the 
Elder  Brethren  [267]  of  the  Trinity  Corporation,  pronounced  that  the  collision  in 
question  was  occasioned  by  the  default  of  the  Master  and  crew  of  both  vessels,  and 
that  the  damage  arising  therefrom  ought  to  be  borne  equally  by  the  owners  of  both 
vessels. 

From  this  decision  both  parties  appeal.  The  Saxonia  insisting  that  the  Eclipsi 
was  in  default  :  first,  for  not  having  exhibited  the  regulation  light  ;  secondly,  for 
not  having  exhibited  any  light  at  all  until  too  late;  and  thirdly,  for  having  star- 
boarded her  helm  instead  of  porting  it.  On  behalf  of  the  Eclipse  it  is  contended 
that  the  Merchant  Shipping  Act  (17th  and  18th  Vict.  c.  104,  ss.  296,  297)  has  no 
reference  to  this  case,  which  applies  only  when  both  vessels  are  British,  and  that 
she  was  not  bound  to  exhibit  any  green  light  or  to  port  her  helm,  and  that  the  collision 
is  solely  attributable  to  the  Saxonia,  whose  duty  it  was.  being  a  steam-vessel,  and, 
therefore,  going  free,  to  make  way  for  a  sailing  vessel  close-hauled  on  the  port  tack. 
On  the  other  hand,  it  is  contended,  that  if  the  Merchant  Shipping  Act  does  not  alict 
Foreign  vessels  on  the  high  seas,  it  does  apply  to  all  vessels  navigating  tidal  rivers 
or  estuaries,  within  the  limits  of  a  County,  and  that  the  Solent  must  be  considered 
to  fall  within  that  description. 

In  our  opinion,  the  Statute  cannot  be  considered  to  have  any  local  application 
to  the  Solent,  and  to  affect  Foreign  as  well  as  British  vessels  navigating  within  the 
limits  of  that  channel;  and  that,  even  if  the  Statute  were  binding  on  all  vessels 
navigating  within  a  tidal  river,  which,  however,  the  case  of  the  Fyenoord  (Swab.  374) 
discountenances,  we  think  that  it  could  not  be  locally  binding  within  the  water  of  the 
of  Wight  and  th>'  main  hmd,  and  that  the  circumstance  that  the  Isle  of  Wight  is 
by  local  and  territorial  designation  to  [268]  be  deemed  a  portion  of  the  County  of 
Southampton  doc-  not  in  any  degree  affect  this  question. 

We  are  of  opinion,  that  this  collision  must  be  considered  to  have  taken  place  on 
the  high  seas,  in  a  place  where  a  Foreign  vessel  has  a  right  of  sailing  without  being 
bound  by  any  of  the  provisions  of  the  Statutes  enacted  to  govern  British  ships      This 
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beina  so.  it  follows  that  the  Merchant  Shi;        _  has  no  application  to 

folly  determined  that  where  a  British  and  a  Foreign  s  et  on  the 

-  not  binding  on  either.     The  principle,  therefore,  by  which 
•    must  be  decided  must  be  found  in  the  ordinary  rul  -  sea. 

That  being  established,  there  are  two  rules  affecting  sailing  vessels  of  all  eountri 
which,  in  our  opinion,  decide  this       •  Che  first   of  these  rules  is.  that  a  v 

which  has  the  wind  free  is  bound  to  give  way  to  a  vessel  close-hauled,  and  tha:  a 
steam-ship  is  to  be  treated  a.-  ssel  -Thich  has  the  wind  free.     This  was  the  case  of 

-    zonia.      -  herefore.  bound  to  give  way  to  the  E  A  the  Eclipse 

had  a  full  right  to  expect  her  to  do  this,  and  was  not  bound  in  any  respect  to  alter 
her  course.  But  the  second  rule  which  we  consider  affects  this  ease  is.  that  though 
the  close-hauled  vessel  is  not  bound  to  give  way  nevertheless,  bound  to  show 

some  proper  and  sufficient  light,  in  sufficient  time  to  enable  the  steam-ship  or  other 
.  whose  duty  it  is  to  g  avoid  any  collision.     No  blame  can  attach  to  a 

vessel  for  running  foul  of  another  vessel  if  it  has  been  impossible  to  distinguish  it 
until  the  collision  was  inevitable.     This  is  not  a  question  of  green  or  red  light,  but  of 
..ght  at  all.     A  vessel  at  anchor,  or  a  fishing  boat,  is  bound  by  the  general  rules 
of  the  -  [Dibit  a  light,  so  as  t  •  [269]  afford  to  the  vessels  whose  duty  it  is  to  avoid 

her.  the  means  of  doin_ 

In  our  opinion,  on  the  result  of  the  evidence,  this  was  not  done  by  the  EcL 
The  evidence  establishes  that  although  the  moon,  which  was  not  quite  two  day- 
the  full,  w  still  that  owing  to  the  clouds  and  snow,  the  night  was  dark  :  this 

-  inetlv  mentioned  in  the  protest  of  the  Saxon  ia :  and  in  the  protest  oft 
-:ated,  that  the  nig.  udy  at  times :  the  darkness  of  the  night  at  this  time 

is  confirmed  by  the  evidence.  We  think  there  is  evidence  to  show  that  a  sufficiently 
good  look-out  was  kept  on  board  the  Saxonia,  and  that  if  proper  light  had  been 
exhibited  on  board  the  it  would  have  -   en  on  board  the  Saxoi 

ent  time  to  have  enabled  it  to  avoid  any  collision.     It  cannot  be  admitted  as 

■xcuse  for  tL>  -      n  that   several  hours   previously,  and  ov      _  severe 

weai.  _lass  had  got  broken,  and  the  light  extinguished,  or  so  dimmed  as  to  be 

-ernible  at  any  distance :  and  we  concur  in  the  opinion  of  the  learned  Juc. 
the  Admiralty  Court  that    -  r   against   another  vessel   if.   in  con- 

seq  e  other  vessel  could  not  see  her. 

If  the  matter  rested  here,  it  would  follow  that  thr  •  -  >lely  to  blame  for 

ollision  which  took  place  :  but   this  is  no!      ur  opinion.     We  think  that   the 

nia  was  also  to  blame  for  the  collision  which  occurred,  and  if  she  had  done  all 

that  could  have  been  done,  tbe  collision  m  ably  have  been  avoided.     When 

the  E  red  by  those  on  board  the  Saxonia,  and  even  after  the 

d  on  board  the  Eclipse,  the    S  :.tinued  at 

[270]  full  s]  eed,  proceeding  at  the  rate  of  nine  knots  through  the  water  until  the 
collision  took  place.  It  was  the  duty  of  the  Saxonia  to  give  way.  and  to  do  whatever 
was  possible  on  her  part  to  avoid  any  collision.     We  think  I  -  x>n  as  she  dis- 

■he  evide:        9       :.  on  her  behalf,  the 
Saxonia  was  unable  to  discover  what  the  Eclipse    was  doinar.  the   s  -hould 

have  eased  and  stopped  he:  -      aid  have  ascertained  in  what  way  she 

might  best  have  avoided  running  foul  of  the  other  vessel,  and  which,  according  to  the 
evidence,  might  probably  have  been  accomplished. 

We  are.  therefore,  of  opinion  that  both  toss  to  blame  for  this  collision,  and 

that  the  decision  of  the  Court  below  is  correct  in  both  cases,  and  that  both  appeals 
must  be  dismissed  with  costs,  and  we  shall  advise  Her  Majesty  accordingly. 

SHIPPING ;  A.  XX.   Collision:  9.  Foreig      -       — Fori    m  Lav 
S.C.  Lim  I  L.J.  Ad.  201  ;  -  Jur.    N  -         5  :  10  W.R.  131       - 

-  -     :  the   Merchant   Shipping  Act,   l-Oi.  were 

repealed  by  25  and  26  Vict.  c.  63,  s.  2.     As  to  Admiralty  jurisdiction  of  Privy 
Cou:  -  '•        ]\C.  102.] 
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ON  APPEAL  FROM  THE  COURT  OF  Ql  EEN'S  BENCH  FOR  LOWER  CANADA. 

HENRY   WULFF   TRIGGE  and   ALFRED  TRIGGE,— Appellants;   FLAVIEN 

LAVALLEE,     Respondent  *  [Dec.  3,  4,    and  5.   1862]. 

By  the  old  French  law,  in  force  in  Lower  I  m,"  like  an  Engl 

comp  is  an  agrei  to  pul   ai  o  disputes,  and  terminate  or 

avoid  litigation  :  and  in  Buch  case  the  considers!  ion  which  each  party  rec< 
is  not  the  sacrifice  of  a  right,  hut  the  abando  laim.     The  Fn 

law  in  this  case  has  adopted  the  definition  of  the  Civil  law  i  1 5  Moo.  I'.<  I.  292]. 

It  is  no  objection  to  such  a  "  T  n  "  that  the  right  was  reaUy  in  one  of  the 

parties  only.  Nor  i>  an  agreement  of  compromise  vitiated  by  mistake  of  either 
party  in  matters  of  law.     If,  however,  error  be  the  mot  E  such 

an  agreement,  so  as  to  constitute  "  dol,"  or  deceit,  if  satisfactorily  proved  it 
will  vitiate  the  contract  [15  Moo.  P.C.  293]. 

If  the  error  relied  on  be  in  a  matter  of  fact,  and  the  fact  he  one  not  included  in 

compr ise,  and  of  such  a  character  that   it  must  be  considered  as  the 

determining  motive  of  either  of  the  parties  in  entering  into  the  agreement, 
its  existence  is  regarded  as  a  condition  implied  though  not  expressed  :  and 
then  if  the  fact  fail,  the  foundation  of  the  agreement  fails  { 13  Moo.  !'.( '.  i'98]. 

Where  there  was  no  such  error  in  the  agreement,  nor  any  "  dol,"  or  deceit,  though 
alleged,  sal  isfactorily  proved,  the  Judicial  Committee  overruled  the  judgment 
of  the  Court  of  Queen's  Bench  in  Lower  Canada,  and  restored  a  previous  judg- 
ment of  the  Circuit  Court  upholding  an  agreement  of  compromise  [15  M  io. 
P.C.  302,  303]. 

The  question  raised  by  the  appeal  related  to  the  validity  of  a  Notarial  Act,  or 
agreement,  entered  into  [271]  on  the  21st  of  May,  1847,  between  Kenelm  Connor 
Chandler,  deceased,  (under  whom  the  Appellants  claimed),  and  the  Respondent,  for 
the  purpose  of  compromising  certain  disputes  which  had  arisen  between  Chandler 
and  the  Respondent  relative  to  a  certain  mill-dam  erected  by  the  Respondent  in  and 
-  that  branch  of  the  river  Nicolet.  which  separates  the  Isle  de  la  Fourche  from 
the  Seigneurie  of  St.  Antoine  de  la  Baie,  in  the  Province  of  Lower  Canada,  the 
validity  of  which  agreement  was  disputed  by  the  Respondent,  "ii  the  grounds,  first, 
that  he  was  induced  to  enter  into  the  agreement  by  fraud  on  the  part  of  Chandler. 
and  in  ignorance  of  material  facts  of  the  Respondent's  rights;  and  secondly,  that 
there  was  no  consideration  for  such  agreement. 

The  following  is  a  translation  of  the  agreement  in  question  :-  - 

"  On  this  day.  the  2  1st  of  the  month  of  May,  in  the  year  of  our  Lord.  1847,  in  the 

afternoon — Before  the  undersigned,  Public  Notaries  for  that  part  of  the  Province  of 

Canada,   heretofore  constituting  the  Province  of   Lower   Canada,   residing   in   the 

village,  parish,  Seigneurie,  and  County  of  Nicolet.  in  the  District  of  Three  Rivers. 

onally  came  and  appeared  Luc  [272]  Michel  Cresse,  Notary,  residing  in  the  said 

parish   and   Seigneurie  of  Nicolet,   acting  to  the  effect   hereof   in   his   quality  and 

capacity   of    duly   authorized   Attorney    and    agent    of    Kenelm    Connor    Chandler, 

Seigneur,  proprietor  and  possessor  of  five  divided  sixths  of  the  Fief  and  Seigneurie 

of  Nicolet,  and  of  the  Isle  de  la  Fourche  and  rivers  of  the  same,  residing  at  his  manor 

-.i.id  parish  and  Seigneurie  of  Nicolet,  of  the  one  part,  and  Flavien 

Lavallee.  residing  in  the  village  and  parish  of  Berthier.  in  the  County  of  Berthier. 

in  the  District  of  Montreal.  Lumber  Merchant,  of  the  other  part  :  which  said  parties. 

acting  as  aforesaid,  in  order  to  avoid  and  terminate  amicably  the  differences  and 

difficulties  which  have  arisen  between  them  in  their  said  capacities,  touching  the  dam 

of  a  certain  mill  erected  in  the  parish  of  St.  Antoine  de  la  Baie,  upon  or  near  the 

south-west  branch  of  the  river  Nicolet.  opposite  to  a  certain  lot  of  land  formerly  be- 

o  Ai  i.tnt  Richard,  Jun..  and  now  to  the  said  Kenelm  Connor  Chandler,  on  the 

said  Isle  de  la  Fourche.  at  the  south-west  side  thereof — the  said  mill  belonging  to  the 

*  Present:   The  Right  Hon.  Lord  Chelmsford,  the  Right  Hon.  Lord  Kingsdown, 
and  the  Right  Hon.  Sir  John  Taylor  Coleridge. 
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said  Flavien  Lavallee — which  said  dam  the  said  Flavien  Lavallee  has  constructed  and 
placed  across  the  whole  width  of  the  said  south-west  branch  of  the  river  Nicolet,  and 
abutted  against  the  said  lot  of  land  formerly  the  property  of  the  said  Amain  Richard, 
Jun..  and  actually  that  of  the  said  Kenelm  Connor  Chandler,  on  the  said  Isle  de  la 
Fourche  : — have  agreed  to  put  an  end  to  them  by  means  of  the  present  agreements  and 
stipulations — that  is  to  say.  the  said  Luc  Michel  Cresse  in  his  said  quality  agrees  to 
allow  the  said  dam  to  remain  as  it  is  at  present  constructed  and  erected,  so  long  as 
the  said  Flavien  Lavallee.  his  heirs  and  assigns,  shall  be  pleased  and  [273]  see  fit  there 
to  leave  it  and  to  there  re-establish  and  rebuild  it  in  the  like  manner  as  it  at  pi 
is  constructed  and  erected — the  said  Luc  Michel  Cresse  in  his  said  quality  proniis- 
it  to  interfere  with  the  said  dam.  except  it  be  to  make  use  of  the  water  to  bring 
down  timber,  by  passing  it  over  the  said  dam:  and  on  his  part,  the  said  Flavien 
Lavallee  promises  and  obliges  himself  by  these  presents,  under  the  special  mortg  _ 
of  the  said  mill  and  its  dependencies,  in  consideration  of  the  above,  to  pay  annually 
to  the  said  Kenelm  Connor  Chandler,  or  to  his  order,  his  heirs  and  assigns,  at  his 
manor  house  or  other  place  fixed  for  the  receipt  of  the  lucrative  rights  of  the  said 
eurie  of  Nicolet,  the  sum  of  £30  current  money  of  this  said  Province,  and  of 
which  the  first  payment  of  the  said  sum  of  £30  currency  shall  become  due  and  payable 
on  the  11th  of  November  next,  and  thenceforward  to  continue  to  make  similar  pay- 
ment each  year  at  the  same  period  so  long  as  the  said  dam  shall  remain  abutted  upon 
the  property  of  the  said  Kenelm  Connor  Chandler,  in  the  locality  above  mentioned. 
moreover,  expressly  agreed,  that,  in  the  event  of  the  said  Flavien  Lavallee.  his 

-  and  assigns,  hereafter  ceasing  to  make  use  of  or  employ  the  said  dam.  or  other 
dam  that  he  may  re-establish  and  reconstruct,  to  work  his  said  mill  or  other  that  he 
may  rebuild  and  re-establish,  in  such  case  the  obligation  to  pay  the  said  sum  shall 
l>ecome  extinguished  from  the  moment  that  he  shall  so  cease  to  make  use  of  the  said 
dam  or  other  that  he  may  re-establish  or  reconstruct  as  above  mentioned.  Moreover. 
it  is  further  expressly  agreed,  that  the  said  Flavien  Lavallee  shall  not  pay  for  any 
interruptions  of  use  of  the  said  dam  that  may  arise  from  the  repair  or  reconstruction 
thereof,  but  that  he  [274]  shall  pay  in  proportion  to  the  time  that  he  shall  make 
the  said  dam.  Moreover,  it  is  further  expressly  agreed  between  the  said  parties 
actinsr  as  aforesaid,  that  it  shall  be  lawful  for  the  said  Kenelm  Connor  Chandler,  his 
heirs  and  assigns,  to  build  and  construct  one  or  more  mills  and  manufactories  opposite 
to  the  said  lot  of  land  of  the  said  Amant  Richard,  Jun.,  and  elsewhere,  as  to  him  shall 
seem  fit.  excepting  below  the  said  dam.  where  the  said  Kenelm  Connor  Chandler,  shall 
not  build  any  mill  higher  up  than  a  certain  spot  called  '  Mateux.'  and  above  the  said 
dam  not  lower  down  than  the  first  island  that  is  to  be  found  above  the  said  dam. 
For  surety  of  the  payment  of  the  said  sum  of  £30  currency  annually  as  aforesaid, 
the  said  Flavien  Lavallee  has.  from  this  day.  specially  charged,  allotted,  bound,  and 
mortgaged  a  lot  of  land  situate  in  the  said  parish  of  Antoine  de  la  Baie,  in  the  County 
of  Yamaska.  in  the  said  District  of  Three  Rivers,  upon  or  near  to  the  said  south-west 
branch  of  the  river  Nicolet.  included  and  comprised  within  the  following  limits — the 
said  lot  of  land  having  its  frontage  at  thirty  feet  to  the  north-west  of  the  dwelling- 
house  hereinafter  mentioned  :  joining  a  ditch  that  exists  above  the  mill,  also  herein- 
after mentioned  :  having  a  depth  from  the  said  south-west  branch  of  the  river  Nicolet 
to  the  land  of  Francois  Oziss  Boudreau,  and  containing  probably  about  one  arpent 
of  land  in  superficies,  with  a  grist  mill,  millstones,  bolts,  working  machinery,  dam 
scales,  weights,  store,  dwelling-house,  store  shed,  st allies,  and  other  dependencies 
thereon  erected.  For  this  have  the  said  parties  agreed,  whereof  deed  required  and 
granted." 

This  instrument  was  executed  by  Chandler  (by  his  Attorney),  and  also  by  the 
!l  -  .indent  :  and.  in  pur-[275]-suancc  of  such  agreement,  as  it  was  alleged.  Chandler 
allowed  the  dam  to  remain  across  the  river,  and  desisted  from  constructing  a 
canal,  commenced  for  the  purposes  of  a  mill  which  he  was  about  to  erect  close  to  the 
dam,  and  within  the  limits  in  which  he  agreed  not  to  erect  any  mill :  the  agreement 
being  in  all  respects  duly  observed  by  both  parties  so  lonir  as  Chandler  lived,  to  whom 
the  Respondent  paid  the  sums  which  became  due  under  the  agreement,  from  the  date 
whereof  the  Respondent  enjoyed  its  full  benefit. 

Chandler  died  in  January.  1850,  having  previously  by  Will  devised  his  whole 
property,  moveable  and  immoveable,  to  his  wife,  Jane  Grant  Chandler,  for  life,  and 
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after  her  decease  to  the  Appellants.  '  In  'he  3rd  of  June,  1850,  Jane  Grant  Chandler 
ceded  and  surrendered  her  life  i-  i"  the  Appell; 

and  tlier  thereupon  became  entitled  in  pose  and  interest  of  the 

late  Chandler  in  the  Seigneur ie  of  Nicolet  and  the  Isle  de  la  Fourche.  and  in  the 
benefit  of  the  before-mentioned  agi 

After  tin-  death  of  Chandler  tin-  Respoi  Bed  to  pay  the  pable  by 

him  under  the  agreement  of  the  21st  of  May.  1847;  and  on  the  17th  of  D 
1  852;  the  Appellants  brought  an  action  upon  that  agreement  against  tin-  Respondent, 
for  the  recovery  of  the  then  arrears  of  the  annual  sum  bo  agreed  to  be  paid  by  him. 
The  Respondent  caused  such  action  to  he  removed  from  the  Circuit  Court,  in  which  it 
had  been  commenced,  into  the  Superior  Court  for  and  there 

ached  the  validity  of  the  agreement,  for  want  of  consideration,  and  as  having 
been  entered  into  through  mistake  as  [276]  to  the  legal  r i irh"  -        I  'Her.     But  the 

Appellants  were  sua  essful,  and  in  the  month  of  June.  L854,  they  obtained  judgment 
in  the  Superior  Court  against  the  Respondent  for  the  whole  sum  claimed  in  the  action, 
and  for  interest  and  costs,  which  the  Respondent  paid.  No  appeal  was  brought 
against  this  ju 

After  judgment  had  been  so  obtained,  the  Res] dents  paid  to  the  Appellants,  the 

sums  which,  under  the  aforesaid  agreement,  had  become  payable  on  the   11th  of 
November,  in  the  years  1852,  1853,  and  1854,  and  also  in  the  years  1855  and 
but  the  Respondent   refused  to  pay  the  sum  which  became  payable  in  November, 
1857. 

In  consequence  whereof  the  Appellants,  on  the  10th  of  March.  1858,  brought 
another  action  in  the  Circuit  Court  for  the  District  of  Three  Rivers,  against  the 
Respondent  upon  the  agreement,  to  recover  the  payment  of  the  sum  which  became 
payable  on  the  11th  of  November.  1857.  The  Respondent  defended  the  action,  and 
demanded  that  the  agreement  might  be  declared  void  and  of  no  effect,  upon  grounds 
which  were,  in  substance,  as  follows: — that  on  the  29th  of  May.  1844,  one  Ainant 
Richard,  being  then  entitled  to  that  part  of  the  Isle  de  la  Fourche  which  was  opposite 
to  the  aforesaid  mill  of  the  Respondent,  granted  to  the  Respondent  and 
to  his  brother,  Plutarque  Lavallee.  the  right  to  construct  and  maintain 
the  hereinbefore-mentioned  dam.  and  also  granted  to  the  Respondent  and 
to  Plutarque  Lavallee  a  slip  of  land  fifty  feet  long  and  ten  feet  deep, 
on  the  banks  of  the  Island,  for  the  purpose  of  enabling  them  to  construct 
and  maintain  such  dam  upon  that  Island  :  that  the  Respondent  and  Plutarque 
Lavallee  were  constructing  the  dam  across  [277 j  the  river  and  on  the  Island  in 
exercise  of  the  right  conferred  by  the  grant  when  Chandler  protested  against  the 
construction  of  such  dam,  and  claimed  to  be  entitled  to  five-sixths  of  the  Seigneurie  of 
Nicolet  and 'the  Isle  de  la  Fourche.  with  all  the  rivers,  waters.  Islands,  mills,  dams, 
rights,  and  privileges  belonging  to  the  same,  and  to  be  entitled  to  the  land  occupied 
by  Amant  Richard,  and  to  the  exclusive  right  of  erecting  mills  and  dams  thereon; 
that  Chandler,  by  his  Notary,  formally  required  the  Respondent,  and  all  other  persons, 
to  desist  from  the  construction  of  the  dam.  and  from  constructing  any  other  dam  on 
the  Island  or  elsewhere  within  the  Seigneurie  of  Nicolet  ;  that  Chandler  claimed, 
not  only  to  be  proprietor  of  the  river  in  which  the  dam  was  being  constructed,  but 
also  to  be  proprietor  of  that  part  of  the  Isle  de  la  Fourche  upon  which  the  dam  abutted. 
and  which  had  been  granted  to  the  Respondent  and  Plutarque  Lavallee  by  Amant 
Richard  :  that  Chandler  induced  the  Seigneuresse  of  St.  Antoine  de  la  Baie  to  make 
ilar  protest  airainst  the  construction  of  the  aforesaid  dam  :  that  for  the  purpose 
of  intimidating  the  Respondent.  Chandler,  under  pretext  of  himself  establish 
mill,  began  to  dig  a  canal  immediately  above  and  opposite  the  dam  where  it  touches 
the  aforesaid  Island,  whilst,  in  truth,  Chandler  had  no  right  to  erect  a  mill  where  he 
had  begun  to  dig  his  canal,  and  the  place  where  he  pretended  he  was  going  to  erect  a 
mill  was  wholly  unfit  for  such  a  purpose  :  that  the  aforesaid  agreement  had  been 
entered  into  by  the  Respondent  in  consequence  of  the  false  representations  of 
Chandler,  and  under  the  false  impression  induced  thereby  that  Chandler  was  the 
absolute  proprietor  of  that  part  of  the  river  Nicolet,  in  which  the  [278]  dam  was 
constructed,  and  of  the  land  on  which  the  same  rested,  whilst,  in  truth,  he  had  no 
right  either  to  the  one  or  to  the  other  :  that  there  was  no  consideration  for  the  agree- 
ment, and  that  the  Respondent  was  entitled  to  construct  the  dam  upon  the  Island 
without  the  permission  of  Chandler ;  that  the  clauses  of  the  agreement  which  obliged 
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Chandler  not  to  erect  any  mill  in  the  places  specified  in  the  agreement  were  inserted 
for  the  mere  purpose  of  giving  a  colourable  consideration  for  the  agreement,  inas- 
much as  Chandler  had  no  right  to  erect  mills  in  the  river,  not  being  a  proprietor 
thereof,  and  inasmuch  as.  in  truth,  the  specified  places  were  not  adapted  for  the 
action  of  anv  mill  therein  :  that  Chandler  had  not  himself  any  mill  which  would 
have  been  affected' by  the  dam  :  and  finally,  it  was  submitted,  that  the  agreeinen- 

ed  into  bv  the  Respondent  without  any  consideration,  and  by  reason  of  the 
fraudulent  representations  and  prete:      -     I  '  handler  and  of  his  and  under 

a  mistake  as  to  the  rights  of  Chandler  over  the  river  and  Island  :  and  the  Respondent 
accordingly  demanded  that  the  agreement  might  be  declared  null  and  void. 

In  reply  to  the  defence  thus" set  up  by  the  Respondent,  the  Appellants  set  out 
the  proceedings  and  judgment  in  the  action  brought  by  them  in  the  year  1S52.  and 
such  judg:  iuded  the  Respondent  from  disputing  the  validity 

a  rounds  relied  upon  by  him  :  and  the  Appellants  also  insisted- 
that  by  reason  of  such  judgment,  the  validity  of  the  agreement  was  conclusively 
establis  d  they  further  relied  upon  the  acquiescence  by  I  >ndent  in 

that  judgment,  and  upon  the  payment  by  him  of  the  -       ;ich  became  due  under 

the  [279]  agreement  subsequent  to  the  commencement  of  the  action. 

It       "  d  in  evidence  by  the  AppeUants.  that  before  the  agreement  of  the 

was  entered  into,  and  on  the  27th  of  July.  1846,  Amant  Richard 

surrendered  and  yielded  up  to  Chandler  the  land  on  the  Isle  de  la  Fourche.  which 

the  Respondent  asserted  was  the  property  of  Amant  Richard  at  the  date  of  the 

:  and  the  Appellants  also  proved  that  at  that  date  Chandler,  and 
Amant  Richard,  was  the  owner  of  the  land. 

On  the  27th  of  June.  1859.  the  Circuit  Court  pronounced  judgment  in  favov. 
the  Appellants,  and  condemned  the  Respondent  to  pay  the  sum  demanded,  with  interest 
and  costs 

From  this  judgment  the  Respondent  appealed  to  the  Court  of  Q  's  Bench  for 

Lower  Canada,  when  at  the  hearing  the  Appellants  abandoned  their  replication  of 
the  judgment  of  1S54.  and  withdrew  their  plea  of  ■  judicata;  and 

Ken's  Bench,  consisting  of  the  Chief  Justice.  Sir  Louis  Hypolito  La 
Fontaine,   and  the  Puisne  Judges.  Aylwin,  Duval,  and   Meredith,  on   the    17th  of 
•         _  lo  _  the  judgment  I  I      in.  upon 

the  ground,  that  the  agreement  by  the  Respondent  to  pay  the  annual  sum  of    £ 

y  him  solely  in  consideration  of  the  permission  granted  to  him 
in  his  character  of  Seigneur  and  proprietor  of  five-sixths  of  the  Fief 
S  -  eurie  of  Xicolet  and  of  the  Isle  de  la  Fourche.  and  the  rivers  of  the  same, 
to  construct  the  aforesaid  dam  across  the  river  Xicolet,  and  that  at  the  time  when 
such  agreement  was  entered  into.  Chandler  was  not  the  proprietor  of  the  waters 
of  the  river  [280]  Xicolet.  and  that  the  permission  given  by  him  to  the  Respondent 
to  co:  :-d  maintain  the  dam  did  not  confer  upon  the  Respondent  any  of  the 

rights  for  which  he  stipulated  :  and  the  Court  of  Queen's  Bench  annulled  and  set 
aside  the  agreemei  I  f  the  action. 

.  this  judgment  the  present  appeal  to  Her  Majesty  in  Council  was  brought. 
The  Solicitor-General  (Sir  R.  Palmer),  and  Mr.  Lindley.  for  the  Appellants. — The 
whole  question  turns  upon  the  nature  and  effect  ol  -:rument  of  the  21s 

Mav.  1>47.  which  is  to  be  construed  by  the  old  French  law.  which  prevails  in  1. 
Canada.     It  is  a  deed  for  the  settlement  of  mutual  differences,  and  is  by  the  old 
h  law  called  a  "  Transaction,"  and  was  so  considered  and  held  in  the  previous 
judgment  of  the  Superior  Court,  in  18?  "he  report  of  the  case.  Canadian  Law 

i  eement  was  entered  into  bona  fide,  and  the  abstain- 

andler  from  pros  3  was  a  sufficient  cons    ieration  to  support 

it.     It  was  not  a  deed  of  grant  as  was  -  -    I        I       learned  Judges  of  the  Court 

below,  but  -  -  -  ich  would  b  -  valid  and  binding  bv  the 

Civil  i    lib.  XVII.  tit.  1.  :  d.  lib.  IV.  tit.  5.  1.  1  :  Cod.  lib.  II.  tit. 

4.  1.20;  Voet.  lib.  XII.  tit.  6.  n.  15:  Surges'  <  For.  Laws,  Vol.  III. 

p.  74l'.  which  law  isthe  foundatioi.  of  the  Frenchlaw  ;  Pothier.  Tr.  de  FAction  Condict. 
Code  Civil.  Art.  1351  :  and  the  [281]  '  w  v.  Co 

2  Ball  and  Bea.  179-80),  Avriol  v.  Smith  (Turn,  and 
' 
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127),  Haigh  v.  Brooks  i  10  Ad.  and  Ell.  309,  319,  S.C.  in  Error,  ib.  p.  323),  / 
v.  DorviiU  i.")  Barn,  and  Aid.  117),  upon  'hi-,  point,  i>  tin-  same. 

Then  if  the  instrument   i-  g !  as  a  deed  of  comproi  d  binding  mi  the 

parties  executing  it,  as  we  maintain  it  is  both  by  the  Civil  law.  as  well  as  by  the 
law  of  England;  is  it  bad,  or  voidable,  by  tin-  old  French  law  which  governs  the 
Now,  the  Respondent  insisted  in  the  Court  below,  that  the  de  '1  was  void  on 
tin-  grounds  of  fraud,  mistake,  and  want  of  consideration.  With  regard  to  the 
alleged  fraud,  there  is  no  evidence  of  it,  all  the  evidence,  on  the  contrary, 

other    way.      The   execution    of    the    agreement    being    admitted,    the    burden    of    im- 

,:!!•_'  it  lies  mi  the  Respondent.  He  says,  there  was  a  conspiracy  bet 
Chandler  and  the  Seigneuresse  ol  St.  Antoine  de  la  Baie.  hut  of  this  there  is  no 
evidence;  that  Chandlei  pretended  to  be  about  to  erect  a  mill:  hut  there  is  no 
evidence  whatever  t..  show  that  he  did  not  contemplate  the  erection  of  a  mill,  and 
there  is  abundant  evidence  that  there  "a-  ,.  dam  and  a  stream,  and.  therefore,  a 
mill-head  might  be  constructed  by  him  at  any  time.  Then  it  is  alleged,  that  Chandler 
represented  that  the  river  was  wholly  in  his  Seigneurie,  whilst  in  fact,  it   v. 

Seigneurie  of  St.  Antoine  La  Baie:  but  there  is  no  evidence  of  such  misrepre- 
sentation, and  it  is  inconsistent  with  the  agreement,  which  is  admitted  to  have 
duly  executed. 

As  to  the  want  of  consideration,  the  Respondent  says.  Chandler 
that  which   really  was  nol   his.      Now.  ement  was  neither  in  sub  [282] 

nor  form  a  purchase:  it  was  a  compromise  and  the  termination  of  the  dispute 
between  the  parties;  and  that  alone  was  a  sufficient  consideration.  Cod.  lib.  II.  tit. 
4.  Dig.  II.  1.  65.  tit.  6.  sec.  1.  The  Respondent  says,  he  could  have  done  what  he 
did  without  the  leave  of  any  one.  but  that  was  the  very  question  in  issue  between  us. 
and  the  subject  of  the  compromise.  It  is  admitted  that  the  dam  which  Lavallee 
originally  constructed  is  still  standing.  The  Respondent  is.  however,  estopped  from 
denying  our  title  to  grant  that  which  he  himself  accepted  from  us,  and  has  enjoyed 
by  virtue  of  our  concession.  It  was  not  until  after  the  death  of  Chandler  that  any 
i.iii  was  raised  as  to  the  validity  of  the  "  Transaction?'  when  the  validitv  ••;' 
the  agreement  had  already  been  determined  by  the  Court  in  our  favour.  Xo  a] 
From  that  decision  was  interposed,  and  the  renr  agreed  on  was  paid  for  several 
successive  years. 

The  agreement  then,  being  one  of  fair  compromise  and  without  fraud,  cannot  be 
impeached  on  the  ground  of  mistake,  utile--  boti  parties  to  the  compromise  have 
proceeded  on  an  erroneous  assumption  of  their  rights,  and  were  ignorant  of  the 
facts  which  constituted  the  validity  of  the  "  Transaction."  That  it  -was.  in  fact,  an 
imperfect,  an  inchoate  agreement  ah  initio.  Dig.  lib.  II.  tit.  15,  1.  61,  lib.  XII.  tit. 
6.  1.  23,  1.  5:  s.  1  :  Cod.  lib.  II.  tit.  4  :  Gotz,  Comms.  on  Mistakes  in  Conrpro 
1797.  There  was  no  pretence  for  saying  that  there  was  such  ignorance  here:  the 
case  is  not  so  put  in  the  pleadings,  or  so  treated  by  the  Court  below  :  the  judgment 
there  proceeded  entirely  on  the  assumption  that  there  was  no  sufficient  consideration 
for  the  agreement  of  compromise.     The  mistake,   if  there  was  any.   related  solely 

to  Chandler's  right  as  Seigneur  and  propri r  of  the  Fief  [283]  and  Seigneurie  of 

Nicolet,  but  his  claim  was  admitted  by  Lavallee  by  the  terms  of  the  agreement,  and 
has  never  since  been  impeached:  such  a  mistake  as  this  is  not  sufficient,  either  bv 
the  Civil  law.  or  the  French  law.  to  invalidate  a  "  Transaction  "  of  this  nature. 
Domat.  Les  Loir  ( 'iviles.  B.  I.,  tit.  13  ;  Troplong.  Z"ome  XVII.  tit.  653,  s.  137  :  Duranton, 
Tome  XVIII.  p.  480. 

M.  Loranger,  Q.C.,  of  the  Canadian  Bar.  and  Mr.  Westlake,  for  the  Respondent. — 
The  Notarial  Act  of  1847,  is  an  invalid  instrument,  by  the  old  French  law.  as  well 
as  by  the  English  law.  There  is  no  legal  or  just  consideration  for  the  annual  pay- 
ment of  the  sum  of  £30  to  Chandler.  The  recital  in  the  agreement  that  Chandler 
was  owner  of  the  river,  so  as  to  give  him  control  of  the  mill  dam.  the  subject  of  the 
dispute,  was  not  only  erroneous,  but  was  fraudulent.  The  mill  was  a  Banal  mill, 
erected  before  the  destruction  of  the  Feudal  tenures  in  Lower  Canada:  the  pro- 
prietor of  the  Fief  wherein  it  was  situate  being  compelled  to  maintain  such  for  the 
use  of  the  tenants  :  the  dam,  therefore,  for  working  the  mill,  and  so  much  of  the  land 
adjacent  to  it  as  would  be  requisite  for  repairing  the  dam.  formed  parr  of  the  mill. 
ana  could  not  pass  by  the  grant  of  the  Seigneurie,  but  would  and  did  pass  bv  the 
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sale  of  the  mill:  it  -was  a  Banalitie  right     Canadian  Seignorial  Act.  *.  9,   1854, 
abolishing  Feudal  tenui         Seij  Questions     foL   A.   Lower  Canada   Report, 

gu^  title,  thoug     not  made  wilfully,  would  vitiata 

_arded  a-  tiotu"     Tro         a  XVII.  No.  151, 

--  -      -  •  Eq.  Juris,  bc    -  -4.     But  it  was 

a  '"  Transaction "  in  a:;  -     in  which  that  term  is  used  by  the  French  law  to 

se.     [284]   There   are  two  principal   tests  1         sting  ush  a 

'   from  an  ordinary  contract.     First,   it  must  be  founded   in  doubt 

_.  To    ■  WII.  No.  •'  Will.  No.  395.  p.  443):  and, 

a  mutua  long  VD         551,  No.  4,  p. 

563,  No.  2  Ti  SYITL  pp.  435,  439,  Nos.  391-2;  and 

leed  itself  must  show  this  conclusively,  and  -re  recital.     Denisart, 

"Tra  ■'■'■  p.  (14  :  Merlin.  Rep.  de  Jur.  verb.  "Transaction."  Tome 

XXXF  "  •   XVIII.  No.  5:  Pigeau,  I  L  p.  4.  eh. 

11  Mee.  and  Wels.  641),  I'usey  v. 

P.  WilL  318).     There  is  no  distinction  on  this  subject  between  the  old 

French  law  and  the  Code  Civil.  La  Hague  on  An.   2057.   Code  Civil:   Troplong, 

i  L  2044,  Code  Civil.     Now.  here  the  agreement  between  the  parties  was 

.  on  the  common  error  of  law  that  Seigneurs  were  entitled  to  such 

_     -      -    were  claimed  by   Chandler   over  the   rivers   in   their    -     _        vies:    and 

ilv.  on  the  error  of  fact,  that  the  river  at  the  spot  in  question  was  in  Chandler's 

-     _  :.eurie  and  the  consideration  given  for  it  was  for  the  rights  which  by  this  double 

error  were  attributed  to  Chandler.     Considered  then  as  an  ordinary  contract,  and 

not  a  "Transaction,"  the  agreement  of  the  21st  of  May.  1847,  is  bad.  for  want  of 

-deration,  de  faut  de  cause.     This  is  a  fatal  objection.  Pothier,  "  Obi 

I.   Prop.  21,  N       12      M(  rlii  .  Rep.  de  Jur.  V.  p. 

356:  Denisart,  Tome  V.  :  Domat.  Les  L-  .  B.  I.  tit.   1: 

Cod-  irt.  1131. 

Then,  if  not  a  ""  Transaction."  it  must  be  considered  as  a  deed  of  contra 
compromise,  but  an  •  n-[285]-gagement,  which  must  be  construed  and  interpreted  by 
the  law  applicable  to  contracts.  Now.  we  contend  that,  as  a  deed  of  contract,  it  is 
void:  first,  for  want  of  consideration:  secondly,  for  error  or  mistake:  and  thirdly 
for  dolor,  or  deceit,  which  is  fraud.  First,  the  want  of  a  valid  consideration.  We 
have  alreadv  shown  none  was  received  by  Lavallee.  and  that  alone  would  vitiate  the 
contract,  which,  being  sans  obligation,  -    -  i      effect.     Pothier,  "  Obliga- 

-."  Tome  I.  p.  21,  No.  42:  Merlin.  Rep.  d-e  Jur.  Tome  V.   p.  356.  >>•.  4.  verb. 
Denisart,  tit.  3,  pi.  4.   verb.  "Contrat;"  Domat.  Les  Loix  Civile*,  B. 
1    •  -         s.  5,  No.  13  :  Code  Civil.  Art.  1131  . 

We  Bay,  seeondlv.  that  the  contract  was  bad.  independently  of  the  want  of  con- 
sideration, inasmuch  as  it  was  entered  into  by  Lavallee  through  error,  both  as  to 
the  facts  and  as  to  the  law  :  either  of  which  is  sufficient  to  vitiate  the  contract,  but 
both  combined   render   it   absolutely  void.     Pothier.   "Obligations,"   ch.    1.    art 
.-.  1.  o.  17-1-  :  Denisart,  Tome  III.  p.  327    s.  8,  ll  ,-"  Domat.  Let  Loix 

•  -.  li.  1.  til      :  ii-  viii.  ix.  x.  xi.  :  Toullier.  Tome  VI.  p.  61,  No.  57  :  Merlin. 

II.   p.   69.    re  Tome    XXVIII.    p.   371,    verb. 

'■Transaction?'  Duranton.  Tome  XVIII.  p.  502.  n.   433:  Zacharia.  L*  droit  Civil 
Franea*s,TomeV.verb."T  I  53,  91 ;  Dalloz.  Rep.  Tome  12.  p.  3, 

"Transaction."     But   besides   that,   gain,   which   was  the   actual     _  :ve.    motif 

determinant,  of  the  deed.  -■■  to  both  parties,   for  the   assertion  bv 

Chandler  of  his  r:_  s  sole  proprietor  of  the  river,  and  his  correspondent  right 

t  Lavallee  from  abutting  his  dam  without  Chandler's  per:       - 
false  and  frauduh  -  [286]  of  his  title,  and  constituted  such  dolor, 

or  deceit,  as  would   by  the  French  law.  render  the  contract  void.     Pothier.  "  Obligor 
■   I.  p.  17.'  u.  29;  Puffend..::".  B.  III.  c  3.  p.  273    K    _    Edit);  Denizart, 
Collect.  .V 

■ndent  then  being  induced  to  execute  the  de-.-d  of  contr..  -    7.  and 

error  by  the  false  and  fraudulent  representations  made  bv  and  on 

ilf  of  Chandler,  the  deed  itself  is  invalid:  and  upon  this,  as  well  as  the  other 

e  have  already  urged,  was  rightly  annulled  bv  the  Court  of 

i.  which  judgment  ought  not.  as  we  submit,  to  be  reversed. 

'    - 
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Their  Lordships'  judgment  was  delivered  by 

The  Right  Tim,.  Lord  Kingsdowi  (Feb.  9,  1863).     In  the  month  oi   Marc]     I 
tin   Appellants  instituted  a  suit  in  the  Circuit  Court  of  the  I  >i^t  ri.i  of  Threi    R 

in  Lower  Canada,  against  the  Eles] dent,  to  recover  a  sum  of  £30,  .'11 '1  1"  have 

ime  due  to  them  from  bim  in  the  month  of  November  preceding. 
The  claim  was  founded  oi    a  Notarial  Act,  dated  the  21st  of  May,  1847,  by  wh 
i tn-  Respondent   engaged  to  pay  the  annual  sum  of   i.'-">(i    bo  long  as  be  Bhould   use 
.lin  mill-dam  and  qua]       The  payment  was  i"  be  made  to  a  gentleman  named 
Chandler,  whose  rights  had  become  vested  in  the  Appellants. 

The  Respondent  in  his  answer  to  the  suit  did  not  denj  i   ement, 

or  that  he  had  had  the  use  of  the  dam  and  quay  during  the  twelve  months  for  which 
the  payment  was  demanded;  but   he  alleged,  that   the  agree]  question  had 

been  [287]  obtained  from  him  under  a  mistake  on  his  part  of  his  rights  and  by 
fraud  and  intimidation  on  the  part  of  Chandler  and  his  agents;  that  no 
consideration  had  been   given  to  him  for  the  agre  iment,  and  1  d  that    it 

ought  u>  be  annulled,  and  the  Plaintiffs'  suit  dismissed. 

On  the  27th  of  June.  1859,  the  Circuit  Court  pronounced  judgment  in  favour  of 
the  Appellants,  and  condemned  I  be  Respondent  to  pay  the  sum  demanded,  with  costs. 

On  appeal  to  the  Court  of  Queen's  Bench,  that  Court  reversed  the  judgment  of 
the  Circuit  Court,  annulled  the  agreement  in  question,  and  dismissed  the  Appellants' 
suit  with  costs 

From  this  decision  the  present  appeal  is  brought  to  Her  Majesty  in  Council, 
i  Her  was  the  owner  of  five-sixths  of  the  Seigneurie  of  Xicolet,  which  adjo 

tic  Seigneurie  of  La  Baie.  The  south-west  branch  of  the  river  Xicolet  runs  through 
these  two  Seigneuries,  and  at  the  point  where  the  dam  in  question  stands,  the  whole 
channel  of  the  river  is  within  the  Seigneurie  of  La  Baie.  but  the  shore  or  bank 
on  the  Nicolet  side  of  The  stream  is  within  the  Seigneurie  of  Nicolet. 

I  hi  the  La  Baie  side  of  the  river  was  a  grist-mill,  called  the  Moulin  de  Despins. 
which  was  worked  by  means  of  water  diverted  from  the  river  by  a  chaussee,  or  dam. 

This  mill  was  what  is  termed  a  "  moidin  banal,"  and  had  been  built  by  the 
Seigneurs  of  La  Baie. 

In  the  month  of  April.  1844,  the  mill,  with  the  dam.  and  all  the  rights  belonging 
to  the  mill,  was  purchased  by  the  Respondent  and  his  brother,  and  conveyed  to  them 
accordingly. 

The  purchasers  having  taken  possession  were  [288]  desirous  of  extending  and 
making  alterations  in  the  dam.  by  which  the  water  of  the  river  was  diverted  to  their 
mill.  Whether  the  old  dam  extended  across  the  whole  stream,  or  only  across  a  part 
of  it  :  whether-  there  was  to  be  an  entirely  new  dam.  or  only  a  repair  of  the  old  one; 
whether  the  new  work  was  to  be  on  the  old  site,  or  the  site  was  to  be  changed,  are 
matters  which  were  disputed  at  the  Bar.  and  with  respect  to  which  we  are  not  able 
to  arrive  at  any  certain  conclusion.  But  this  is  certain,  that  a  very  important 
change  was  to  be  made  in  the  dam  in  one  respect  ;  that  whereas  the  original  dam 
was  confined  within  the  Seigneurie  of  La  Baie,  the  new  dam  was  to  be  extended  into 
and  supported  and  rendered  more  effectual  by  works  carried  into  the  Seigneurie  of 
Nicolet.  It  was  to  be  built  for  some  depth  into  the  opposite  bank  in  the  Island  of 
La  Fourche  (which  in  this  part  of  it  is  within  the  Seigneurie  of  Nicolet).  and  flanked 
on  each  side  by  a  quay. 

To  do  this  it  was  of  course  necessary  to  procure  the  consent  of  the  proprietor  of 
the  land  so  to  be  encroached  upon  :  whether  the  consent  of  the  Seigneur  of  Xicolet 
was  not  also  necessary,  appears  to  us,  for  reasons  which  we  will  presently  state,  to 
admit  of  much  doubt. 

Amand  Richard  was  proprietor  of  the  land  in  question,  deriving  title  under  the 
s,  igneurs  of  Xicolet,  and  on  the  29th  of  May,  1S44.  Amand  Richard  by  Notarial 
deed  granted  to  Lavallee  and  his  brother,  the  right  and  privilege  of  building,  con- 
structing, and  erecting  a  quay  or  dam  (the  French  words,  in  this  part  of  the  insl  ru- 
meiit.  are  "  quai  ou  chaussee  ")  on  his  land  in  the  parish  of  Xicolet  opposite  the  mill, 
called  "  Moulin  de  Despins."  in  the  Seigneurie  of  La  Baie.  and  the  right  of  digging 
out  the  land  necessary  to  [289]  receive  such  quay  and  dam  (the  words  here  are  "  '/»<//' 
et  chaussee  ")  to  the  depth  of  ten  feet  from  the  river,  and  to  the  length  of  fifty  feet 
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_  the  river.     This  gTant  is  made  to  the  Sieurs  Lavallee,  their  heirs  and  as-  _    • 
joy  the  land  so  occupied  by  the  said  quay  and  dam,  "  eomme  bon  leur  semblera, 
de  proprieti  de  ce  jour  a  Faeenir." 
The  grant  is  stated  to  have  been  gratuitous,  but  whether  gratuitous,  or  for  con- 

n,  is  immaterial. 
The  Lavallees  proceeded  to  execute  these  works,  and  while  they  were  engaged  on 
them  thev  were  served  with  two  notices  by  a  person  named  Cresse.  professi:.. 
-  _     one  notice  as  Attorney  for  Chandler,  the  owner  of  rive--  ^eigneurie 

olet.  and  the  other  as  Attorney  of  Madame  de  Lozeau.  the  owner  of  the  greater 
part  of  the  Seigneurie  of  La  Baie. 

Both  these  notices  required  the  Lavallees  to  desist  from  the  works  which  they 
were  then  erecting,  as  prejudicial  to  the  rights  of  the  Seigneurs  of  La  Baie  and 
Nicolet.     The  notice  of  Madame  de  Lozeau  alleged,  that  the  1  -  were  building 

a  dam.  quays,  and  other  constructions  within  the  Seigneurie  of  La  Baie  at  other 
places  than  those  included  in  their  grant. 

It  does  not  appear  that  anything  was  done  in  consequence  of  the  notice  of  Madame 
de  Lozeau.  and  probably  the  allegations  on  which  it  rested  turned  out  to  be  without 
foundation. 

The  allegation  of  Chandler,  and  the  rights  set  up  by  him,  will  be  considered  more 

eonvenientlv  when  we  deal  with  the  objections  made  to  the  agreement.     For  the 

:it  purposi        is  s  say  that  his  notice  rested  entirely  on  I    -      _     - 

3     _      ur  of  [290]  Nicolet.  and  contained  no  mention  of  a  deed  which  had  been 

executed  a  few  days  before  by  Am  and  Richard. 

The  notice  was  served  on  the  4th  of  August.  1846.  On  the  27:h  of  July  pre- 
ceding. Chandler  had  procured  a  grant,  which  is  called  a  retrocession,  from  Amand 
Richard,  of  a  strip  of  land  which  would,  as  we  understand  it.  include  the  strip 
already  granted  by  him  to  Lavallee.  We  are  of  opinion  that  Chandler,  if  the  fact 
were  material,  must  be  held  to  have  had  notice  of  Lavallee  -  _  I  The  object  of 
the  retrocession  was.  if  possible,  to  defeat  that  grant.     The   _  uidler  ex- 

tended considerably  further  along  the  river,  and  considerably  deeper  from  the 
river  than  LavalleVs.  and  would,  therefore,  include  and  surround  it  on  the  land 
side. 

In  this  -  _  -    '  '  .andler  insisted,  that  he  had  a  right,  and  alleged  that 

he  intended,  to  build  a  mill  on  the  land  so  obtained  from  Richard,  and  by  means 
of  a  canal  cut  into  the  rive:  v       f  Lavallee.  to  withdraw  all  the  water 

from  Lavallee.  and  divert  it  to  the  mill  which  he  so  proposed  to  erect.  It  is  proved 
in  evidence,  that  though  the  mill  was  never  built,  nor,  as  far  as  appears,  begun,  the 
canal  was  dug  to  a  certain  depth,  and  that  if  it  had  been  continued,  as  was  threatened, 
to  the  depth  of  another  foot,  it  would  have  withdrawn  all  the  water  from  the  Re- 
spondent's dam.  and  left  the  channel  of  the  river  at  that  point  dry. 

In  this  star-  g&  greement  was  made,  whii        -  foundation  of  the 

sent  dispute. 

It  was  made  21st  of  May.  1847,  between  Chandler,    les  I  as  Seigneur, 

r,  and  possessor  of  five  divided  sixth  pans  of  the  Fief  and  [291]  Seigneurie 

d  of  the  Isle  de  la  Fourche  and  river-  _  Cress 

if  the  one  part,  and  the  Respondent,  described  as  a  Lumber  Merchant, 

_     of  Berthier,  in  the  District  of  Montreal,  on  the  other  pan. 

It  appears  that  id  at  this  time  acquired  the  share  of  his  brother  in 

the  mill. 

The  .  _  sses  that,  in  order  to  terminate  amicably  the  dispute  - 

differ  rich    have   arisen    between   the   parties   with   respect    to   the   dam    in 

•      _       st  the  lot  of  land  late  of  Amand  Richard, 
and  now  .^er."  they  have  agreed  to  put  an  end  to  them  by  means  of  the 

'handler  agrees,  on  his  part,  to  allow 

-aid  dam  to   remain   as   it   is   at   pr^-  -ructed   and  erected,   so  loi  a 

Lavallee  shall  see  tit  there  to  leave  it.  or  to  reconstruct  and  rebuild  it :  and  Chandler 

ses  not  1  re  with  the  said  dam.  except  it  be  to  make  use  of  the  water 

•  iown  timber  and  \  r  the  said  dam.     Lavallee.  on  the  other  hand. 

day  of  the  follow: 
.nd  to  continue  to  pay  the  same  sum  annually  on  the  1  ltii     :  N        mber, 
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so  long  as  the  said  dam  shall  remain  abutted  upon  the  property  of  Chandler,  in  the 
aforesaid  locality.     In  case  of  Lavallee  ceasing  to  use  the  dam.  the  payment 

It  is  further  agreed  between  the  parties,  that  Chandler  shall  be  ar  liberty 
to  build  one  or  more  mills  or  manufactories,  opposite  ~inl  lol  of  land  of 

Amand  Richard,  or  elsewhen  fit,  except  that  he  shall  nol  build  any 

mill  within  a  certain  specified  distance  above  or  below  the  mill  of  Lavalli 

[292]  Against  the  validity  of  this  agreement,  it  is  urged  thai  Chandli 
deration  for  the  benefit  which  he  received  under  it  :  that  he  had  no  right  what- 
ever to  interfere  with  the  dam  of  the  Respondent,  either  in  his  character  of  Seigneur 
of  Nicolet,  or  as  purchaser  from  Richard  ;  that  a  portion  of  the  River  Nicolet  ai 
which  the  dam  extended  was  not  within  the  Seigneurie  of  Chandler,  and  that  if  it 
had  been  so,  such  circumstance  would  have  conferred  no  right  on  the  Seigneur; 
and  that  as  to  the  agreement  not  to  build  mills  or  manui.  rtain 

limits,   such  concession   was  worthless,   for  that   no  mill  could  have  been   advan- 
tageously built  within  those  limits  for  want  of  water  power. 

If  by  the  deed  in  question  Chandler  had  professed  to  Lrrant,  and  LavaU.it  had 
agreed  to  take,  a  lease  of  this  dam.  paying  a  rent  of  £30  per  annum  as  a  considera- 
tion for  it.  it  might  have  been  argued  that  the  consideration  which  he  had  agreed 
to  give  for  the  grant  had  wholly  failed,  if  in  fact  Chandler  had  no  rights  to  confer. 
But  this  is  not  the  nature  of  the  agreement  :  it  is  quite  of  a  different  character.  It 
falls  under  the  head  of  what  in  French  law  is  termed  a  "  Transaction,''  and  in 
English,  a  compromise.  It  is  an  agreement  to  put  an  end  to  disputes,  and  to 
terminate  or  avoid  litigation,  and  in  such  cases  the  consideration  which  each  party 
receives  is  the  settlement  of  the  dispute:  the  real  consideration  is  not  the  sacrifice 
of  a  right,  but  the  abandonment  of  a  claim.  The  French  law  to  which  we  must  look 
for  the  decision  of  this  case  adopts  the  definition  of  the  Civil  law.  and  it  is  expressed 
by  Domat,  "  Des  Transactions."  B.  I.  tit.  13.  sec.  1.  in  these  words: — "La  transac- 
tion est  une  convention  entre  deu.r  au  [293]  plusieurg  person  mir 
ou  terminer  un  proces,  rhgh  I  :iiferend  de  gri  a  ore;  de  la  maniere  dont  ih 
tonviennent;  et  que  chacun  d'eur  prefere  a  Vesper ance  de  gagner-,  jointe  au 
de  perdre." 

It  is  no  objection  to  the  validity  of  such  a  compromise  that  the  right  was  really 
in  one  of  the  parties  only.  If  two  persons  claim  adversely  to  each  other  the  in- 
heritance of  a  deceased  person,  and  in  order  to  avoid  litigation  agree  to  divide  the 
inheritance  between  them,  it  is  no  ground  for  setting  aside  the  agreement  that  one 
only  was  the  heir,  and  that  the  other,  therefore,  gave  up  no  right  which  he  really 
-sed. 

The  consideration  which  Lavallee  agreed  to  take  for  this  grant  was  the  abandon- 
ment by  Chandler  of  all  attempts  to  disturb  him  in  the  enjoyment  of  his  mill  and 
dam.  and  the  agreement  not  to  erect  within  certain  limits  new  mills,  and  this  con- 
sideration he  actually  received. 

There  is.  therefore,  clearly  no  reason  for  annulling  this  agreement  on  the  ground 
that  Lavallee  received  no  consideration  for  it. 

But  it  is  said  that  an  agreement  of  compromise,  like  any  other  agreement,  may 
be  set  aside  for  what  the  French  law  terms  "  dol,"  or  want  of  good  faith  in  either 
of  the  contracting  parties  :  and  it  is  alleged  that  Chandler,  by  his  atrent.  was  guilty 
of  "dol"  by  misrepresentation  of  his  title,  and  by  using  intimidation  towards 
Lavallee. 

The  misrepresentation  imputed  to  him  is,  that  he  claimed  by  his  protest,  rights 

3  igneur  of  Nicolet  which  did  not  belong  to  him,  and  treated  as  within  his 
Seigneurie  a  part  of  the  river  which  was  actually  within  the  boundaries  of  La 
Baie  :  and  it  is  contended,  that  as  he  had  been  for  many  years  the  owner  of  [294] 
some  portions  of  the  Seigneurie  of  Nicolet  including  La  Fourche.  and  had  resided 
within  it.  he  could  not  have  been  ignorant  either  of  the  boundaries  of  his  Seigneurie 
or  of  the  rights  which  belonged  to  it :  and  that,  therefore,  if  his  claims  were  un- 
founded, he  must  have  known  them  to  be  so  at  the  time  when  he  made  them. 

But  the  proceedings  under  the  Act  for  abolishing  Feudal  tenures  in  Canada  show 
that  upon  both  these  points  he  might  be  honestly  mistaken. 

With  respect  to  the  boundaries  of  the  Seigneuries.  it  appears  that  when  this 
part  of  Canada  was  settled  by  the  French  Government  about  the  year  16SU,  the 
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country  was  waste  and  uncultivated,  and  for  the  most  part  covered  with  woods. 
and  that  any  very  precise  description  of  boundaries  was  scarcely  possible:  that  the 
plan  of  settlement  adopted  was  to  grant  a  large  plot  of  land  to  some  person  as 
eur.  in  order  that  he  might  grant  it  out  to  tenants,  or  "  censitai-res,"  for  the 
purpose  of  cultivation.  The  grant  of  the  Seigneurie  of  La  Baie  describes  the 
boundary  on  one  side  as  two  leagues  in  a  Forest  to  be  measured  from  the  Lake  of 
St.  Pierre,  with  the  isles,  islets,  and  meadows,  which  might  be  met  with  in  that 
space,  and  it  is  by  means  of  this  measurement  that  it  is  made  out  that  this  Seig- 
neurie at  the  place  in  question  includes  the  whole  channel  of  the  river,  though  the 
shore  bounding  it  on  the  side  of  Xicolet  is  within  that  Seigneurie.  It  might  well, 
therefore,  when  the  notice  was  given,  be  a  matter  of  doubt  whether  the  whole  or 
part  of  the  stream  was  not  also  within  that  Lordship,  though  at  the  trial  of  this 
cause  the  fact  had  been  ascertained  and  was  admitted  to  be  otherwise. 

[295]  The  fact  itself  was  not.  perhaps,  of  any  great  importance,  for  the  diversion 
of  a  stream  running  through  several  Seigneuries.  could  not  be  justified  simply  by 
tlie  circumstance  that  the  particular  place  at  which  the  diversion  was  made  belonged 
to  only  one  Seigneur.  On  referring  to  the  maps  of  Canada,  it  appears  that  Nicolet 
is  a  very  large  river  divided  by  Isle  la  Fourche  into  two  branches,  of  which  the 
south-western  branch  must  run  through  many  Seigneuries  besides  that  of  La  Baie, 
and  certainly  runs  along,  and  probably  in  part  of  its  course  entirely  within,  the 
3  .eurie  of  Xicolet.  But  the  fact  (whether  material  or  not)  was  made  out  by  the 
title-deeds  of  the  Respondent :  he  had,  therefore,  at  last  equai  means  of  knowing  it 
with  Chandler,  and  there  is  no  more  reason  for  imputing  actual  knowledge  to 
Chandler  than  to  him. 

As  to  the  general  feudal  rights  of  the  Seigneurs  when  they  were  abolished  by 
an  Act  of  the  Legislature  in  1854,  a  Commission,  consisting  of  all  the  Judges,  was 
appointed  for  the  purpose  of  determining  questions  which  might  arise  with  respect 
to  them.  A  very  large  proportion  of  those  questions  appears  by  the  proceeding  to 
have  related  to  the  rights  of  the  Seigneurs  in  non-navigable  streams  and  waters 
within  their  Seigneuries.  They  insisted  that  notwithstanding  the  grant  of  the 
lands  by  them  to  their  tenants,  or  "  censitaires."  they  still  retained  the  property 
in  all  these  waters,  and  a  right  to  the  exclusive  use  of  them  for  the  purpose  of  mills 
and  manufactories.  This  claim  was  not  allowed  by  the  Commissioners,  though  it 
seems  to  have  been  in  some  instances  recognized  by  judicial  decision. 

With  respect  to  mills,  it  appears  that  each  Seig-[296]-neur  was  bound  by  law  to 
build  a  grist-mill  within  his  Seigneurie  for  the  use  of  his  tenants,  that  the  tenants 
were  bound  to  resort  to  such  mill,  and  that  no  person,  except  the  Seigneur,  was  at 
liberty  to  build  a  mill  of  the  same  description  within  the  Seigneurie.  These  mills 
were  called  "  mouhns  banaux,"  and  if  a  mill  of  the  same  kind  were  erected  within 
his  Seigneurie  by  any  other  person,  the  Seigneur  had  the  right  to  demand  its 
demolition.  He  also  claimed  the  right  of  taking  back  from  any  "  censiiaire  "  a 
portion  of  the  land  included  in  his  grant  for  the  purpose  of  erecting  such  mill, 
making  a  reasonable  compensation. 

Whether  this  last  claim  was  well  founded  or  not  does  not  appear  to  have  been 
decided  by  the  Judges  under  the  Commission,  but  it  is  submitted  as  a  proposition 
of  law  by  the  Solicitor-General. 

Now,  Chandler's  protest  is  quite  in  conformity  with  these  claims:  he  insists  that 
in  his  character  of  Seigneur  of  Xicolet  and  La  Fourche.  he  is  entitled  to  all  non- 
navigable  within  the  Seigneurie,  and  to  the  exclusive  right  of  building 
mills  and  manufactories  of  all  kinds  within  the  same,  and  he  alleges  that  the  pro- 
ceedings of  the  Lavallees  in  erecting  the  dam  and  quay  within  his  Seigneurie  were 
an  infri:  e                t  his  rights. 

It  may  admit  of  doubt  whether  Chandler's  claim  to  interfere  with  the  work- 
Lavallee's  mill  within  his  (Chandler's)  Seigneurie  was  entirely  without  foundation. 
If  the  Seigneur  had  a  right  to  prevent  the  erection  by  his  tenant  of  any  grist-mill 
within  the  S     a       ;:'ie  on  the  ground  that  it  might  interfere  with  the  custom  due  to 
■  n  mill,  ther-  >om  for  argument  that  he  might   prevent  the  erection 

[297]  within  his  Seigneurie  of  the  works  of  a  mill  of  that  description,  which  might 
| ually  injurious  to  him  though  the  main  building  was  situate  within  the  limits 
of  an  adjoining  Seigneurie.     The  question,  however,  is  not  whether  Chandler  could 
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have  sustained  his  claim,  but  whether  it  was  not  unreasonable  that  it  could  not  have 
been  advanced  bona  ri<U.  and  we  certainly  cannot  come  to  that  conclusion.     It  i-- 

mentioned  in  I  3t  that  he  had  served  a  notice  of  claims  to  the  same  effc 

the  year  1825.  on  the  Despins,  the  then  owners  of  the  mill. 

We  feel  bound  to  say  that  we  can  discover  nothing  in  this  case  i"  support  the 
charge  of  wilful  misrepresentation  by  Chandler,   nor  can  we  find  any  suti: 
evidence  of  surprise  or  intimidation  of  tl  dent.      Many  months  i: 

between  the  service  of  the  protest  and  the  agreement,  and  there  is  nothing  to  show 
that  the  Respondent  was  in  any  manner  under  the  control  or  influeir  I       \dler. 

or  in  such  circumstances  or  condition  of  life  as  to  be  subject  to  intimidation  by 
him. 

The  retrocession  obtained  from  Richard,  and  the  threat  by  Chandler  to  build  a 
mill  in  the  Seigneurie  of  Nicolet,  are  in  a  great  measure  explained  ;e  of 

the  law.  to  which  we  have  adverted,  at  the  date  of  the  agreement,  and  we  think, 
that  the  engagement  of  Chandler  not  to  build  any  mill  within  certain  limits  ■  . 
substantial  concession  by  him.  If,  therefore,  the  transactions  were  recent  and  had 
not  been  the  subject  of  former  discussion,  we  must  hold  upon  this  evidence,  that  the 
charge  of  "  do1  "  brought  against  Chandler  has  not  been  substantiated  :  but  it  must 
be  remembered  that,  for  some  time  after  the  agreement  was  made,  it  was  [298] 
acted  upon  by  botE  parties:  that  its  validity  was  first  disputed  in  1852,  when 
Chandler  was  dead,  though  (  ems  to  have  been  living:  that  the  grounds  on 

which  its  validity  was  then  disputed  were  the  same  as  those  laid  in  the  pi 
suit  :  that  the  case  was  decided  against  the  Respondent,  and  that  he  acquiesced  in 
the  decision.  When  the  present  suit  was  brought  Cresse  as  well  as  Chandler  was 
dead.  Under  such  circumstances  every  presumption  is  to  be  made  in  favour  of 
parties  whose  conduct  is  impeached  after  the  death  of  both,  and  when  all  the 
explanations  which  might  be  desirable  can  no  longer  be  afforded. 

It  remains  to  consider  the  objection  of  error  in  the  motif  determinant  of  the 
agreement.  Error  on  the  part  of  the  Respondent  is  alleged  generally  both  as  to 
matter  of  fact  and  of  law.  In  what  circumstances  error  will  be  a  ground  for  setting 
aside  or  refusing  to  act  upon  an  agreement  generally,  and  an  agreement  of  com- 
promise in  particular,  and  what  the  nature  and  effect  of  the  error  must  be,  seems 
to  have  perplexed  alike  Judges  in  England  and  Foreign  Jur>  - 

The  question  here  is  to  be  determined  exclusively  by  the  French  law  as  il  is 
applicable  to  compromises  or  transactions.  The  rule,  as  we  collect  it,  from  the 
numerous  authorities  cited  in  the  argument,  appears  to  be  this: — If  the  error  relied 
on  be  in  a  matter  of  fact,  and  the  fact  be  one  not  included  in  the  compromise,  and 
of  such  a  character  that  it  must  be  considered  the  determining  motive  of  either  of 
the  parties  entering  into  the  agreement,  its  existence  is  regarded  as  a  condition 
implied,  though  not  expressed  :  and  then,  if  the  fact  fail,  the  foundation  [299]  of 
the  agreement  fails.  This  seems  to  be  the  meaning  of  the  language  used  by  Toullier, 
B.  III.  tit.  3,  sec.  1.  Art.  42,  and  following  Articles" 

The  instances  which  he  puts  are,  if  a  compromise  be  found  in  the  genuineness 
of  instruments  which  turn  out  to  be  forged,  or  if  a  suit  which  it  is  the  object  of  a 
compromise  to  determine  turns  out  to  have  been  already  decided  in  favour  of  one 
of  the  parties,  or  if  a  compromise  be  founded  upon  a  Will  which  turns  out  to  have 
been  revoked  by  another  Will  of  which  the  parties  are  ignorant. 

But.  he  says,  when  the  compromise  is  general  of  all  matters  in  difference  between 
the  parties,  then  the  rule  of  law  is  different,  because  it  is  not  proved  that  the  com- 
promise would  not  have  taken  place,  although  the  parties  had  known  that  one  of  the 
points  was  not  doubtful.  In  such  a  case  it  is  neither  proved  nor  presumed  that  the 
compromise  would  not  have  taken  place,  and,  in  case  of  doubt,  "  Vtrreur  ne  nuit 
qua  celui  qui  etait  dang  V ignorance."  The  general  rule  then  applies,  "  Error  tweet 
errant  i." 

We  cannot  say  that  in  this  case  any  mistake  of  fact  has  been  proved  on  the  part 
of  the  Respondents  which,  if  it  had  been  known,  would  have  prevented  the  agree- 
ment. It  is  neither  proved  that  Lavallee  believed  the  part  in  question  of  the  river 
Nicolet  to  be  within  the  Seigneurie  of  Chandler,  nor  that  if  he  had  known  it  to  be 
within  the  Seigneurie  of  La  Baie  he  would  not  have  entered  into  the  compromise. 

It  appears  to  us  to  have  been  the  intention  of  the  parties  to  come  to  a  general 
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settlement  of  all  the  matters  in  dispute  between  them,  without  resorting  to  litigation 
in  order  to  determine  the  various  points  of  fact  or  of  law  upon  which  their  rights 
might  depend. 

[300]  A*  to  the  effect  of  error  in  law  upon  agreements  of  this  description, 
Artie]     2052         i        <     de  Civil  provides.  "Let  transactions  ont.   entre  les  parties, 

•i  demit i  peu vent  ct re  attaquees  pour 

■  de  droit.  ?ii  pour  cause  de  lesion." 
This  Article  in  itself,  of  course,  has  no  force  in  Lower  Canada,  but  it  is  merely 
an  embodiment  of  the  ancient  law  of  France,  as  is  clear  from  the  chapter  in  Domat"s 
Civil  Law.  tit.  "  Des  Transactions,"  and  as  is  expressly  stated  by  Merlin  in  the 
passage  relied  on  by  the  Resp  indents  in  the  Repertoire,  tit.  "  Transaction."  see.  5. 
Art  2.  Vol.  XXXIV.  p.  371.  He  says  : — "  L'erreur  de  droit  ne  petit  jamais  servir  de 
ete  pour  fa  ire  reseinder  une  Tr  Let    inciennes  Joi-s  Vavaient  atnsi 

Fa  ru  a  Varticle  '  Ignorance.'  §  1  :  ft  VArti.  2052  du  Cods  Civil 
tsement  que  '  les  Transactions  ....   ne  peuvent  etre  attaques  pour  cause 
tr  de  dr' 
As  a  general  rule  this  is  not  denied  by  the  Respondent.     But  he  contends,  that 
there  is  an  exception  where  a  mistake  has  prevailed  generally  with  respect  to  the 
law.  affecting  whole  classes  of  the  community,  and  a  compromise  has  been  made 
founded  upon  such  mistake.     And  it  is  said,  that  at  the  time  when  this  agreement 
rights  -     _:.eurs  with  respect  to  non-navigable  rivers  and  other 

waters  within  their  Seigneuries  were  universally  considered  to  be  much  larger  than 
they  were  afterwards  found  t  the  proceedings  under  the  Commission  to  which 

we  have  already  referred,  and  that  this  mistake  was  the  foundation  of  the  agree- 
port  of  the  proposition  of  law.  a  passage  is  referred  to  in  Merlin's 
.mediately  following  that  which  we  have  [301]  just  read,  and  which 
is  in  these  words: — "Si  ce pendant  l'erreur  de  dr     I  (  ete  fellement  generate, 

que  !■  '■  ur  se  fut  cru  oblige,  non  settlement  de  la  faire  cesser  par  une  declara- 

tion de  sa  volonti,  mats  encore  de  relever  ceux  qui  Pauraient  eommise,  de  to 
acqu  ti  auTQitels  elle  aurait  pu  les  enfrainer.  la  Transaction  qui  avrait  ete 

pareille  erreur,  serait  ina     '     i      'ement  nulle.     C'est  ce  qu'a 
un  Arret  a  de  la  Cour  dt  ■    n  du  24  Mars.  1807.  rapporte  an  mot  '  Communauz,' 

sec.  1." 

It  is  obvious  that  if  an  Act  of  Legislation  correcting  a  mistake  generally  pre- 
vails:.. •  -  the  law  on  a  particular  subject,  at  the  same  time  expressly  relieves 
parties  who  have  acted  on  the  mistake  from  the  consequences  of  their  acts,  there  is 
no  question  for  a  Judge  to  decide :  and  this  is  the  -  stated  by  Merlin.  It  is  true 
that  the  Arret  to  which  he  refers,  states  hat  the  party  was  not  bound  by 

acquiescence  in  a  decree  ar  -ion  generale  etatt  alort  que  les 

•ons  (Tarbitres  forces  n'etaient  point  attaquables  par  cette     ■    ■ ." — that  is.  by 
way  of  cassation. 

the  general  rule  nor  the  particular  case  (of  which  the  circumstances  were 
very  peculiar,  and  founded  on  the  laws  enacted  by  the  Revolutionary  Government 
of  France  in  the  years  1792  and  1793.  in  favour  of  the  peasants  against  their 
Lord-  _  5  the  length  of  establishing  the  principle  contended  for  by  the  Respondent, 
that  a  mistake  of  law  as  to  rights  of  different  classes  prevailing  generally  at  the  time 
of  a  "  Transaction,"  is  sufficient  to  annul  a  contract  founded  upon  such  mistake. 

ether  under  any  circu:  T  would  be  sufficient  to  do  so  it  is  unnecessary 

for  us  to  consider,  because  on  referi\  _  I  the  proceedings  we  are  sat  >-[302]-fied 
that  the  f  this  case  afford  no  ground  for  any  such  question.     On  the  contrary. 

a  careful  examination  of  those  proceedings,  as  they  are  stated  in  the  Lower  Canada 
Report  vhich  we  have  been  furnished,  convinces  us  that  at  the  date  of  this 

com]'  .reat  doubt  prevailed  as  to  the  rights  of  "  urs  and  their 

tena'  -ivt-ly  to  the  and  the  use  of  non-navigable  rivers  and  as  to 

-  of  dams  to  divert  the  water  to  such  mills,  and 
that  there  was  no  general  recognition  of  the  rights  claimed  by  the  Seitrneurs.     The 
put  to  the  Co  ■  rs  was  in  these  words.     '  What  was  the  juris- 

prudence followed  in  Lower  Canada  since  the  cession  of  the  country,  in  relation  to 
the  various  rights  claimed  I  •    S  :i  the  waters  which  >r  border 

upon  the  lands  comprised  in  their  respective  The  legal  proposition 
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submitted  on  the  pari  of  the  Crown  was,  "thai  although  several  judgments  favour- 
able to  the  pretensions  of  the  Seigneurs  on  the  matter  have  been  pr unced,  they 

are  not  such  as  the  law  requires  to  establish  a  jurisprudence,"  and  th    opinion  of 
the  Court  is  "that  there  has  been  qo  established  jurisprudence  in  Lowei   I 

since  the  cession,  in  relation  to  the  right  in  the  waters  which  pass  through  ur  bonl>  r 
upon  the  lands."   . 

There  is  no  ground,  therefore,  in  this  ease  for  any  exception  to  rule 

thai  an  agreement  of  compromise  is  not  vitiated  by  a  mistake  of  either  party  in 
matters  of  law. 

Upon  the  whole,  we  have  come  to  the  conclusion,  that  the  judgment  of  the  Court 
below  cannot  be  supported;  that  this  agreement  is  to  be  dealt  with  upon  the  prin- 
ciples applied  by  French  law  to  "  Transac-[303]-tions  " ;  thai  the  withdrawal  of  the 
claim  of  Chandler  to  interfere  with  the  dam.  and  the  engagement  to  limil  bis  right 
of  building  mills,  constituted  a  sufficient  consideration  to  support  the  agrei 
and  that  no  such  proof  has  been  given  either  of  "  dol"  or  "  errev/r,"  as  would 
authorize  a  Court  of  justice  to  annul  it.  We  must  humbly  advise  Ber  Majesty  to 
reverse  the  judgment  complained  of,  and  to  restore  the  judgment  of  the  Circuit 
Court,  and  we  think  that  the  Appellants  must  have  the  costs  in  the  Queen's  Bench, 
and  of  this  appeal. 

As  this  case  is  to  be  decided  exclusively  by  the  French  law,  we  have  forborne  to 
advert  to  the  English  authorities  upon  the  subject.  But  we  may  observe  that  in 
the  case  of  Stewart  v.  Stewart,  in  the  House  of  Lords  (6  CI.  and  Fin.  911),  which  was 
a  case  from  Scotland,  a  very  careful  examination  took  place  of  the  principles  to  be 
applied  to  this  subject  :  and  Lord  Cottenham  came  to  the  conclusion  that  the  rules 
of  the  Civil  law  had  been  in  effect  adopted  into  the  law  both  of  England  and  Scot- 
land ;  and  this  appears  to  us  to  have  been  the  case  with  the  law  of  France. 

[Mews'  Dig.  tit.  COLONY,   II.   Particular  Colonies,  4.  British   North    Ann 

tit.  COMPROMISE,  1.  Validity,  b.  Consideration,  d.  Knowledgt  of  Eights, 
e.  Fraud;  tit.  MISTAKE,  1.  General  Principles.  S.C.  1  N.R.  454;  9  Jur. 
(N.S.),  261;  8  L.T.  154;  11  W.R.  404.  See  Cooper  v.  Phibbs,  1867,  L.R.  2 
H.L.  149  ;  and  notes  to  Stapilton  v.  StapUton,  1  Wh.  and  T..  L.C.,  7th  ed.  223.] 


[304]        ON  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY  OF 

ENGLAND. 

DAVID    MALCOMSON    and   Others,— Appellants;   THOMAS   BALDOCK.— 
Respondent*  [Dec.  10,  1862]. 

The  Earl  of  Auckland. 

Statute,  6th  Geo.  IV.  c.  125,  s.  59,  exempts  Masters  of  vessels  piloting  their  own 
ships,  on  voyages  therein  specified,  from  employing  licensed  Pilots.  This 
exemption  is  continued  by  The  Merchant  Shipping  Act,  17th  and  18th  Vict, 
c.  104,  sec.  353,  and  extends  to  cases  occurring  within  the  Trinity  House 
district,  defined  by  sec.  370  of  that  Act. 

A  British  vessel  carrying  goods  and  passengers  between  Rotterdam  and  London, 
having  a  licensed  Pilot  on  board,  ran  down  a  ship.  The  collision  took  place 
in  the  river  Thames,  within  the  Trinity  House  district,  and  was  solely  occi 
sioned  by  the  fault  of  the  Pilot.  Held,  by  the  Judicial  Committee,  following 
The  Queen  v.  Stanton  (8  Ell.  and  Bla.  445).  that  the  exemption  from  com- 
pulsory pilotage  given  by  the  Statutes.  6th  Geo.  IV.  c.  125,  sec.  59.  and  the 
17th  and  18th  Vict.  c.  104,  sec.  353,  applied,  and  that  the  fact  of  the  ves-.l 
having  a  licensed  Pilot  on  board,  whose  acts  alone  occasioned  the  damage, 
did  not  exempt  the  owners  from  liability. 

*  Present:  The  Right  Hon.  Lord  Kingsdown.  the  Master  of  the  Rolls  (the  Right 
Hon.  Sir  John  Romilly),  the  Right  Hon.  Sir  Edward  Ryan,  and  the  Right  Hon. 
Sir  John  Taylor  Coleridge. 
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A  cause  of  collision.  The  suit  was  brought  by  the  Respondent,  the  owner  of  a 
>in«  barge  called  Betsy,  against  the  owners  of  the  Earl  of  Auckland,  a  screw 
Steamship,  to  recover  compensation  for  losses  sustained  by  a  collision  which  occurred 
in  the  river  Thames,  within  the  Trinity  House  district,  as  defined  by  the  370th 
section  of  "  The  Merchant  Shipping  Act.  1854."  and  within  the  limits  of  the  Trinity 
Hi.  ise  district. 

[305]  Tin-  Earl  of  Auckland  was  at  the  time  of  the  collision  prosecuting  a  voyage 
from  Rotterdam  to  London,  carrying  a  general  cargo  and  passengers.  She  had  a 
lieen>cl  Pilol  in  charge  of  her. 

The  Appellants,  the  owners  of  the  Earl  of  Auckland,  in  answer  to  the  Re- 
spondent's preliminary  Act  and  Petition  containing  the  particulars  of  the  collision, 
and  the  grounds  of  the  claim  for  the  damages  sustained,  pleaded,  among  other 
things,  that  a  duly  licensed  Trinity  House  Pilot  was  at  the  time  of  the  collision  in 
_e  of  the  Ear!  of  Auckland,  and  his  orders  in  respect  to  the  navigation  of  the 
I  were  all  properly  and  efficiently  obeyed  and  carried  into  effect  by  all  on  board 
the  vessel,  that  the  employment  of  such  Pilot  was.  at  the  time  and  place  of  the 
collision,  compulsory  by  law  upon  the  vessel  and  the  owners  and  masters  thereof. 
and  that  the  collision  was  occasioned  solely  by  the  fault  and  incapacity  of  the  Pilot, 
and  that  the  owners  of  the  Earl  of  Auckland  were  not  answerable  in  law  for  any  loss 
or  damage  occasioned  by  the  fault  or  incapacity  of  the  Pilot. 

The  case  was  heard  before  the  Judge  of  the  Admiralty  Court  (Right  Hon. 
Dr.  Lushii  rted  by  Trinity  Masters,  and  on  the  9th  of  November.  1860, 

that  Judge  pronounced  the  collision  to  have  been  solely  occasioned  by  the  fault  and 
incapacity  of  the  Pilot. 

A  question  was  then  raised  and  twice  argued  in  that  Court,  whether  the  Appel- 
lants were  in  the  circumstances  liable  in  damages,  which  question  depended  on  the 
fact,  whether  it  was  eonipulsorv  by  law  for  the  steamship  to  employ  a  Pilot.  Upon 
this  point.  Statute.  Gth  Geo.  IV.  c.  125.  sec.  59;  the  Order  in  Council.  [306]  dated 
the  18th  February,  1854  (see  case  reported,  Lush.  164.  At  pp.  167-171.  so  much 
of  the  above  Orders  in  Council,  as  related  to  this  point,  are  set  out)  :  "  The  Merchant 
Shipping  Act."  17th  and  18th  Vict.  c.  104,  sees.  332,  o5:>-4-5.  376,  379  :  "  The  Mer- 
chant Shipping  Repeal  Act."  17th  and  18th  Vict.  c.  120,  sees.  3,  4,  6;  the  Order  in 
Council.  16th  of  July,  1857.  was  referred  to.  and  also  the  case  of  The  Queen  v. 
Stanton  (8  Ell.  and  Bla.  445),  in  which  it  was  held  by  the  Court  of  Queen's  Bench, 
that  the  exemption  given  by  the  Statute.  Gth  Geo.  IV.  c.  125.  sec.  59.  from  the 
necessitv  of  employing  Pilots  by  Masters  piloting  their  own  ships  on  voyages  therein 
specified,  was  continued  by  the  Act.  17th  and  18th  Vict.  c.  104.  c.  353,  and  was  not 
affected  by  the  exemption  given  in  sect.  379  of  that  Act,  and  that  an  uncertified 
Master  of  a  ship  carrying  passengers  from  London  to  Copenhagen  was  not  liable  to 
penalties  for  navigating  himself  the  ship  in  the  river  Thames. 

The  learned  Judge  gave  judgment  on  this  point  on  the  18th  of  January.  1861, 
in  which  he  held,  that  the  Admiralty  Court  was  bound  by  the  decision  of  the  Court 
i  Queen's  Bench  in  the  case  of  The  Queen  v.  Stanton,  and  that,  on  the  authority  of 
that  case,  the  exemptions  from  compulsory  pilotage  given  by  the  Statute.  6th  Geo.  l\  . 
c.  125.  se<  59,  supplemented  by  the  Order  in  Council  of  the  18th  of  February.  1854, 
were  continued  by  the  Statute.  17th  and  18th  Vict.  c.  104.  sec.  353.  and  qualified 
-••'  tions  376  and  •' 70  of  that  Statute,  and  that,  therefore,  the  employment  of  a  Pilot 
was  not  in  this  case  compulsory,  and  decreed  the  Appellants  liable  in  damages  for 
the  loss  of  the  Betsy. 

[307]  From  this  judgment  the  present  appeal  was  brought. 

Dr.  Deane,  Q.C.,  and  Mr.  V.  Lushington,  for  the  Appellants. — At  the  time  of  the 
collision  the  Karl  of  Auckland  was  in  charge  of  a  duly  licensed  Trinity  House  Pilot. 
taken  ..i:  board  her  by  compulsion  of  law:  and  as  the  collision  was  solely  the  fault 
of  the  Pilot,  the  Appellants,  the  owners  of  the  Ear!  af  Auckland,  are  not  answerable 
for  the  damages  done  t<>  the  Betsy.  Tin  Queen  v.  Stanton  (8  Ell.  and  Bla.  445)  will 
i...  doubt  be  relied  upon  by  the  Respondent  in  support  of  his  interpretation  of  the 
353rd  section  of  the  Merchant  Shi). ping  Act.  of  1854  (17th  and  18th  Vict  c  104). 
In  that  case  the  Court  of  Queen's  Bench  held  that  an  uncertificated  Master  of  a 
British  ship  carrying  passengers  from  London  to  Copenhagen  was  not  liable  for 
penalties.     Relating   to  the   enforcement   of   a   penalty,   it   is   distinguishable  from 
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the  present  case,  and  doe-  i   ■!  apply.     The  true  interpretation  of  that  section  . 

.ii.l  in  the  Temora  (Lush.  17),  where  it  was  held  thai  the  354th  Bection  of  the 
Statute.    17th   and    18th   Vict   c.    104,   making   pilol  ipulsory  upon  certain 

restricted  by  the  provisions  of  the  353rd  section,  that  all  existing 
compulsory  pilotage  should  continue  in  force,  and  therefore  that  an  Irish  trader 
carrying  i  rs  was  compelled  by  law  to  employ  a  licensed  Pilot  in  the  river 

Than 

It  the  exemption  given  by  the  59th  section  of  the  Statute,  6tb  Geo.  IV.  c.  125, 
i-  to  be  held  extended,  notwithstanding  the  Statutes.   17th  and  18th  Vict  c.   1"!. 

176,  379,  and  the  17th  and  18th  Viet.  c.   120,  [308]  sec.  4.  to  the  pi 
case,  the  37  on  of  the  Statute.  17th  and   18th  Vict.  c.   104,  and  the  Order  in 

Council  of  the  17th  of  July,  1>57.  are  rendered  inoperative. 

Dr.  Twiss,  Q.C.,  and  Mr.  Clarkson,  for  the  Respondent,  were  not  called  upon  to 

address  their  Lordships. 

■ 

The  Right  Hon.  Lord  Kingsdown. — This  appeal  must  he  dismissed.  It  raises  a 
question  upon  the  construction  of  three  sections  of  the  "  Merchant  Shipping  A.ct 
of  1854."  Their  Lordships  are  of  opinion,  that  they  must  put  the  same  construction 
upon  that  Statute,  as  has  heen  put  upon  it  by  the  Court  of  Queen's  Bench  in  the 
case  of  Tii''  Queen  v.  Stanton  [8  E.  and  B.  445].  which  was  followed  by  the  Court- 
below.  To  reverse  a  decision  of  the  Court  below,  their  Lordships  must  be  satisfied. 
upon  the  clearest  possible  grounds,  that  there  are  sufficient  reasons  for  reversing 
that  decision.  Here  it  was  founded  upon  the  decision  of  the  Court  of  Queen's 
Bench,  which  Court,  in  their  Lordships'  opinion,  put  a  right  construction  upon  the 
Statute.  Their  Lordships  will,  therefore,  humbly  recommend  Her  Majesty  to  affirm 
the  decree  of  the  Court  below,  with  costs 

[Mews'  Dig.  tit.  SHIPPING;  A.  VII.  Pilot:  3.  Licences;  XX.  Collision:  10.  ' 

pidsory  Pilotage,  f.  iii.  S.C.  Lush.  387;  5  L.T.  558:  10  W.R,  124.  See 
Tht  Hanna,  1866,  L.R.  1  Ad.  and  E.  289:  General  Steam  Navigation  Co.  v. 
British,  <i;c..  Navigation  Co..  18G9.  L.R.  4  Ex.  247:  The  Moselle.  1874,  .-;2  L.T. 
571:  The  Vest,,.  1882,  7  P.D.  245:  and  sees  598  (2),  603  of  The  Merchant 
Shipping  Act  1894  (57  and  58  Vict.  c.  60).  By  see.  18  of  the  Judicature 
Act  1873  (36  and  37  Vict.  c.  66),  and  sec.  4  (3) 'of  the  Judicature  Act  1891 
(54  and  55  Vict.  c.  53),  the  jurisdiction  of  the  Judicial  Committee  upon  any 
judgment  or  order  of  the  High  Court  of  Admiralty  was.  except  as  to  prize, 
transferred  to  the  Court  of  Appeal.] 


[309]  I  'X  APPEAL  FROM  THE  COURT  OF  QUEEN'S  BENCH  OF 

LOWER   CANADA. 

JOSEPH   KNIGHT  BOSWELL.—  Appellant;  CHARLES  ALEXANDER  KILBORN 
and  OZRA  MORRILL.— Respondents  *  [Feb.  3,  6.  and  7,   1862]. 

Bv  the  English  law,  if  there  is  a  contract  for  sale  by  weight  or  measure,  and  acts 
are  to  be  done  in  order  to  identify  the  thing  to  be  delivered  before  it  is 
in  a  fit  state  for  delivery:  no  action  for  goods  bargained  and  sold  can  be 
maintained  to  recover  the  price.  The  only  remedy  open  to  the  vendor  (if 
the  circumstances  of  the  case  give  him  a  right  to  complain  of  a  breach  of 
contract)  is  by  an  action  for  non-acceptance  [15  Moo.  P.C.  322]. 

There  is  no  material  difference  between  the  old  French  law-  prevailing  in  Lower 
Canada  and  the  English  law  in  this  respect  [15  Moo.  P.C.  323]. 

*  Present:  The  Right  Hon.  Lord  Chelmsford,  the  Right  Hon.  the  Lord  Justice 
Turner,  the  Right  Hon.  Sir  Edward  Ryan,  and  the  Right  Hon.  Sir  John  Taylor 
Coleridge. 
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K.  and  Co..  by  an  agreement  in  writing,  contracted  to  sell  and  deliver  to  B.  five 
tons  weigh!  of  hops  for  the  years  1855.  1856.  and  1^57.  the  hops  to  lie  good 
and  merchantable,  and  of  the  growth  of  each  respective  year,  to  lie  paid 
for  on  delivery,  at  a  rate  specified  :  the  hops  to  be  delivered  free  in  Qut 
In  1856,  K.  and  Co.  sent  to  B.  a  quantity  of  hops,  consisting  of  eighty-two 
bales,  of  the  growth  of  1856.  in  weight  far  exceeding  five  tons.  B.  inspected 
the  hops,  and  after  a  tender  by  K.  and  Co.  of  the  bulk,  but  without  any 
;fic  tender  of  the  specific  quantity  of  five  tons.  B.  refused  to  accept  any 
of  the  hops,  when  K.  and  Co.  took  them  away,  and  deposited  them  in  a  store- 
house at  Quebec.  K.  and  Co.  then  brought  an  action  against  B.  for  breach 
of  contract  in  not  accepting  the  hops,  and  the  Court  of  Queen's  Bench  oi 
■  er  Canada,  reversing  the  decision  of  the  Superior  Court,  held  that  K. 
and  Co.  had  done  all  that  tliey  were  bound  to  do,  and  that  as  it  was  B.'s  own 
fault  that  the  specific  five  tons  were  not  set  apart  and  distinguished  from  the 
bulk,  tbev  were  entitled  to  the  full  contract  price  of  the  hops  with  in: 
and  costs.  Such  judgment  reversed  by  the  Judicial  Committee,  on  the  ground 
that  as  the  five  tons  of  hops  had  never  been  separated  from  the  bulk,  and 
there  was  no  complete  delivery,  K.  and  Co.  could  not  sue  for  the  price,  but  only 
to  recover  damages  for  the  non-acceptance  of  the  ho;  • 

Held,  further,  that  the  measure  of  such  damages  would  be  the  difference  of  the 
contract  price  and  the  market  price  at  the  time  when  the  contract  was 
broken  [15  Moo.  P.C.  322]. 

Although  the  Judges  in  Lower  Canada  under  the  old  French  law  have  power  to 
reject  or  modify  the  conclusions  in  the  pleadings,  yet  even  if  the  Court  is 
enabled  to  change  the  nature  of  the  action  and  administer  relief  entirely 
different  from  that  which  the  action  sought,  such  power  cannot  be  exercised 
with  propriety  in  the  case  where  a  Plaintiff,  having  a  choice  between  two 
remedies,  has  exercised  his  election  by  the  form  in  which  the  action  is  brought 
[15  Moo.  P.C.  326.  327]. 

In  this  case  the  action  was  brought  in  the  Superior  Court  of  Lower  Canada, 
bv  the  Respondents,  who  were  Hop  merchants,  against  the  Appellant,  a  Brewer,  for 
a"  breach  of  contract  in  not  accepting  and  paying  for.  [310]  in  the  year  1856.  a 
parcel  of  five  tons  of  hops,  according  to  the  following  agreement. 

"  Quebec,  6th  March,   1855. 

Messrs.  Kilborn  and  Morrill  sell,  and  Joseph  K.  Boswell  contracts  for  delivery 
with  them  for  the  following  three  years,  namely.  1855.  1856,  and  1857,  five  tons 
weight  of  hops  for  every  of  the  said  years,  the  hops  to  be  good  and  merchai.' 
and  of  the  growth  of  each  respective  year,  to  be  paid  for  at  the  rate  of  one  shilliiii.' 
Halifax  currency,  per  pound,  on  delivery.  Hops  to  be  delivered  free  in  Quebec. 
(Signed)  Joseph  K.  Boswell. 

Kilborn  and  Morrill. 

The  declaration,  after  setting  out  the  above  contract  and  the  amount  due 
under  it  for  the  hops  deliverable  in  1856,  proceeded  to  aver,  that  in  November, 
1856.  the  Respondents  were  ready  and  willing,  and  had  tendered  and  offered  the 

s,  namely,  five  tons  weight  of  good  and  merchantable  hops  of  the  year  1856. 
in  accordance  with  the  contract,  and  had  requested  the  Defendant  to  accept  and 
pay  for  them  :  [311]  but  that  the  Appellant,  in  violation  of  his  contract,  refused  to 
take  the  hops  and  to  pay  for  them,  whereby  the  Respondents  not  only  lost  the  benefit 
of  the  sale,  but  were  put  to  certain  expenses  in  carting  away  and  warehousing  the 

-.  and  in  other  re-;  1  the  Respondents  claimed  the  full  contract  price 

of  the  hops,  wit.i   interest.     The  Appellant   pleaded,  that   the  hops  tendered   were 

unmerchantable  and  worthless,  and  by  another  plea,  as  "  defense  ou  fond  en  fait." 

put   in  is^ue  all  the  material  averments  in  the  declaration.       1-  ere  joined 

these  pleadi:  _  • 

The  contract  was  proved,  and  it  was  also  proved  that  the  Respondents  sent  to  the 
Qant'a  brewery  a  large  quantity,  consisting  of  eighty-two  bales  of  hops, 
a  quantity  far  exceedn  I  as,  and  that  the  Plaintiffs  tendered  for  the  Appel- 

lant's acceptance  five  tons  of  this  quantity,  and  requested  the  Appellant  to  a 
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and  pay  for  them,  offering  to  take  them  away  if  the  Appellant  did  not  approve 
of  them,  and  thai  the  Appellant,  baving  inspected  them,  refused  to  take  them  ;  thai 
the  whole  eighty-two  bales  were  then   removed  by  the  Respondents,  and  stored  by 

them  in  I > 1 1 1  k .  and  ihat  im  particular  five  tons  were  separated  or  sel  apan  from  the 
as  belonging  to  the  Appellant,  although  be  migh.1  al  any  time,  if  be  had  chosen 
,,,  do  ....  have  taken  away  any  five  tons.  These  facts  were  doI  disputed,  and  uo 
contest  arose  respect  in-'  tin 'in.  Evidence  was  also  given  by  the  Respondents  thai  the 
hop--  tendered  were  equal  to  contract,  and  good  and  merchantable. 

The  Appellant  contended,  that  the  Imps  were  unmerchantable,  and  not   tit   Em 
brewing,  and  that,  by  the  contract,  which  was  to  be  executed  at  Quebec,  tin-  hops 

ought  to  have  been  g 1  and  [312]  merchantable  according  to  the  Quebec  standard, 

and  he  adduced  the  evidence  of  brewers  of  note  in  Quebec,  who  stated  that  the  hops 
were  unmerchantable  in  Quebec,  and  not  fit  for  brewing.  All  the  Respondents' 
witnesses  hut  one  came  from  various  parts  of  the  country  other  than  Quebec.  It 
appeared  from  the  evidence  that  great  diversity  of  opinion  prevailed  among  the 
witnesses  respecting  the  quality  of  hops,  and  that  there  was  a  distinction  betwet  n 
the  standard  of  hops  in  different  places. 

The  Superior  Court  (Mr.  Justice  Chabot  presiding)  gave  judgmenl  on  the 
Bth  of  March.  1858,  against  the  Respondents,  and  dismissed  the  action,  with  costs, 
upon  til-  ground  that,  as  tin'  declaration  did  not  contain  a  proper  allegation  of  tender 
of  the  hops,  and  a  prayer  of  judgment  to  have  the  tender  declared  valid  ami  effei  tual 
to  pass  the  property  in  the  imps  to  the  Appellant,  it  was  insufficient  to  sustain  the 
only  claim  then  advanced  and  attempted  to  lie  established  by  the  Respondents— 
namely,  a  claim  in  debt  for  the  price  of  the  hops  as  for  goods  bargained  and  sold. 

From  this  judgment  the  Respondents  appealed  to  the  Court  of  Queen's  Bench 
of  Lower  Canada  ;  and  in  their  case  on  appeal,  amongst  other  points  made  by  them, 
they  claimed  to  lie  entitled  to  the  full  contract  price  of  the  hops,  with  interest,  as 
in  an  action  for  goods  bargained  and  sold;  they  also  relied  upon  their  evidence 
as  showing  that  the  hops  were  good  and  merchantable,  and  that  they  were  improperly 
refused  by  the  Appellant. 

The  Appellant,  in  his  ease  upon  the  appeal,  contended,  amongst  other  things, 
that  as  the  contract  was  only  an  executory  contract,  and  as  no  specific  or  particular 
five  tons  of  hops  had  been  set  apart  or  [313]  distinguished  from  the  bulk,  no  property 
in  any  of  the  hops  passed  to  him,  and  therefore  that  he  was  not  liable  to  an  action 
for  the  full  contract  price;  and  further,  that  in  point  of  law,  the  true  measure  of 
damages,  if  he  was  liable  at  all  in  the  action,  was  the  difference  between  the 
contract  price  and  the  market  price  at  the  time  of  the  alleged  breach;  and  that, 
as  the  Plaintiffs  in  the  action  had  adduced  no  evidence  of  such  market  price,  and  had 
gone  only  for- the  whole  contract  price  as  for  a  debt,  there  was  no  evidence  of  any 
damage,  and  consequently,  no  sufficient  materials  before  the  Court  upon  which  they 
could  give  a  judgment  in  favour  of  the  Respondents;  he  also  contended  that  the 
weight  of  the  evidence  was  in  his  favour,  as  showing  that  the  Imps  were  not  according 
to  the  contract. 

The  Court  of  Queen's  Bench,  consisting  of  the  Chief  Justice.  Sir  Louis  Hypolite 
La  Fontaine,  and  the  Puisne  Judges,  Ayhvin,  Duval,  and  Caron,  gave  judgment 
on  the  14th  of  December,  1858,  in  the  appeal,  and,  after  reversing  and  annulling 
the  judgment  of  the  Superior  Court,  proceeded  to  give  the  judgment  which  they 
considered  the  Court  below  ought  to  have  rendered,  and  thereby  they  adjudged,  that 
the  present  Appellant  should  pay  to  the  present  Respondents  the  sum  of  £5(30 
currency,  as  being  the  full  contract  price  of  the  hops,  together  with  interest  on  that 
sum.  from  the  3rd  of  January,  1>'57,  and  costs  as  well  in  that  Court  as  in  the  Court 
below  :  and  they  further  adjudged  that,  upon  such  payment,  the  Respondents  should 
give  to  the  Appellant  a  delivery  order  for  five  tons  of  the  hops.  The  grounds  upon 
which  the  judgment  proceeded  were,  that  as  the  Respondents  had  sent  to  the 
Appellant's  brewery  eighty-two  bales  of  hops,  and  then  tendered  the  same  to  him  for 
his  accept-[314]-ance  of  five  tons  :  and  as  the  Appellant  had  refused  to  accept  them. 
upon  the  ground  that  they  were  unmerchantable,  when  he  ought  to  have  accepted 
thi  m.  and  it  appeared  to  the  Court  by  the  evidence,  that  they  were  accordine.  to  the 
contract  :  and  as  the  Respondents,  upon  the  Appellant's  refusal  to  accept  the  hops, 
had  stored  the  whole  in  bulk,  they  had  done  all  they  wen-  hound  to  do;  that  it  was 
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■  Appellant's  I   that  tlie  specific  fire  tons  were  not  set  apart  and 

tinsruished  from  the  bulk:  as  he  had  neglected  to  set  five  tons  apart  when  i 
in  his  power  to  have  done  so — the  five  tons,  although  not  distinguished  from  the 
bulk.   were,  when  so  s  the  Respondents,   at  the  Appellant's  risk,   and  the 

rtv  therein  had  passed  to  the  Appellant  :   and  the  Court  held  that  the  Respon- 
dents were  entitled  to  the  specific  performance  of  the  contract  :  that  no  objection 
had  been  made  by  the  Appellant  to  the  form  of  the  declaration  in  the  Court  below  ; 
only  defence  taken  by  him  being  as  to  the  quality  of  the  hops  :   and  that  there 

in  the  opinion  of  that  Court,  no  necessity  for  further  allegations  of  tender 
in  the  declaration  than  those  contained  therein:  that  it  was  the  duty  of  the 
Appellant  to  have  gone  to  the  store,  and  have  claimed  the  hops  : — and  they,  thei  • 

iered  the  judgment  of  the  Court  below  erroneous,  and  reversed  the  same. 

lis  judgment  the  Appellant  applied  to  the  Court  of  Queen's  Bench 

leave  to  appeal  to  Her  Majesty  in  Council,  which  that  Court  refused  upon  the  ground 

that  the  subject  matter   at  issue  was  under  the  appealable  value,  whereupon   the 

Appellant  presented  a  p  Her  Majesty  in  Council,  for  special  leave  to  appeal. 

reported  upon  this  point.  12  Moore's  P.C.  Cases,  tl 
The  appeal  now  came  on  for  hearing. 

[315]  Mr.  Montague  Smith.  Q.C.,  and  Mr.  Watkin  Williams,  for  the  Appellant. — 
This  was  an  executory  contra  -.  ecific  hops  were  bought  and  sold,  and  therefore 

no  property  in  any  particular  five  tons  of  hops  ever  passed  to  the  Appellant :  Black- 
burn •  otract  of  Sale,"  pp.  120-2.  Neither  by  the  English  nor  the  French  law 
could  the  Appellant  be  held  liable.  By  the  English  law  the  Ml  price  of  the  goods 
was  not  recoverable,  for  the  ■_  Is  s  er  tendered:  and  the  Appellant, 
in  anv  circumsl  'uld  only  be  liable  for  damages,  the  proper  measure  of  which 
would  be  the  difference  between  the  contract  price  and  the  market  price  on  the  day 
on  which  the  contract  was  broken:  PAHlpoth  v.  5  Mee.  and  AA  els.,  47t>>. 
Ban                             (8  Q.  Ben.  Rep..  595,  and  see  Robertson  v.  Dumaresq,  2  M 

I  ases,   N.S.,  3      ^wicke  "On  measure  of  damages,"  pp.   182-3.   191 

Chin-       On  I  782  [7th  Edit.].     The  judgment  of  the  Court  of  Queen's 

Bench  cannot  stand.  The  error  into  which  that  Court  has  fallen  is  this.  The 
Court  decided  that  payment  was  to  be  made,  not  merely  before,  but  actually  without 
deliverv  of  the  hops  :  whereas  by  the  contract  the  delivery  was  a  condition  precedent 
to  the  pavment.  No  action  for  goods  sold  would  lie.  Rohde  v.  Thicaites  (6  Barn, 
and  (  -  -     .  i  B  :.d  Cr..  277),  Wait  v.  Baker  (2  Exeh.  Rep- 

There  was  no  specific  tender  of  the  five  tons  of  hops  contracted  for.     That  was 
.al  condition  where  there  are  any  acts  to  be  done,  as  in  a  sale  by  weight  or 

ire  :   and  no  action  for  goods  bargained  and  sale  will  lie  :  Brook  v.  [316]  i 
r2  Mau.  and  SeL,  S     ry   "On  sales."  §  436.       Kent's  Coinms.  Vol.  II..  <:  4i>6 

Ed.]  :     the  remedy,  if  any.  in  this  case,  was  an  action  for  breach  of  contract. 

life  v.  Harrison  (6  Exeh.  Rep..  n  authority  showing  the  necessity  of 

distinguishing  and  identifying  the  article  sold  in  order  to  constitute  a  complete 

deliverv.     Aldridge  y.  .  7  Ell.  and  Bla..  S8E    is  to  the  same  effect.     So,  by  the 

French  law.  the  subject  and  price  must  be  clearly  agreed  upon.     Pothier.  Du  Contra* 

■  ntr.  Partie  IV..   5   308;  cited  in  Blackburn.  "On  Contract  of  Sale.''  p.   172: 
der,  On  Obligath 

S     ondly.  The  effect  of  the  judgment  of  the  Court  of  Queen's  Bench  was  to  change 

the  nature  of  the  .  dch  was  ultra  tires.     The  Court  was  not  compete 

to  alter  the  action,  or  to  pronounce  such  a  judgment  as  that  appealed  from:   12th 

$7,  Lower  Canada  Acts.       I'nder  the  declaration  as  it  stood,  the 

Res  -  could  not   recover  the  price  of  the  hops.     The  altered  fomi  of  action 

not  to  compel  the  performance  of  a  contract,  but  for  d.:       _    -  non-perform- 

.  by  not  accepting  the  hops.      The  Court  of  Queen's  Bench,  as  an  appeal  Court. 

■  juite  im  the  nature  of  the  action.  It  was.  moreover, 
abundantly  proved  that  the  hops  were  unmerchantable,  and  not  fit  for  the  put  s  - 
of  brewing  according  i<<  the  Quebec  standard,  by  which  the  quality  of  the  hops 

determined. 

The  Queen's  Advocate  (Sir  R.  Phillimon .  Q.<  .  Mr.  Manisty.  Q.C..  and  Mr.  H.  T. 
II.. Hand,  for  the  Respondents. — It  is  submitted  that  the  action  was  rightly  con- 
[317]'     ved.  and  upon  the  evidence  the  Respondents  were  entitled  to  recover  the 
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price  of  the  hops.       According  to  the  English  Law,  the  price  can  only  be  recovi 
Where  then  en  an  appropriation  made  by  thi  and  assented  :"  bj 

vendee.     Here  there  was,  at  least,  a  constructive  assent  on  the  part  of  the  vendee, 
and  therefore  a  sufficient  appropriation  by  the  vendors.     Blackburn  "On  I 
pf  Sale.     pp.    L28  132;  Addison   "<in   Contracts,"   p.   26;  Graham    v.  Jackson   (14 
East.,  497),  Jones  v.  Barclay  (1  Doug  ,684);  but,  we  submit,  the  hops  wi  ally 

Bet  apart,  and  an  offer  made  to  deliver  them.     It  is  an  i  i  ippose,  because  in 

English  law  the  passing  of  the  property  is  i  to  found  the  action,  that  I  -. 

Civil  law  an  action  for  the  price  cannot  be  brought,  where  the  dorni/nvu/m  has  uol 
been  transferred.     Dig.,  lib.  III.  tit.  23  :  lib.  XIX.  tit.  i.  §  ii.  ;  lib.  Will.  tit.  6,  g  5  ; 
Cod.,  tit.  XLVIII.  «j  2.     The  old  French  law   is  founded  upon  the  Civil  law,  ai 
that  law  t!  list  be  governed.     By  the  Civil  law  no  particular  form  of  words  is 

-ary  in  the  declaration  or  form  of  action,  or  the  conditions  requisite  to  found 
such  action.  Beaubiens,  Traiti  Lois  (     'ties  dv  Ba-s  Canada;  and  v. 

that  in  this  case  the  declaration  is  in  terms  sufficient  to  include  an  action  for  price 
us  well  as  for  damages  and  specific  performance.     Duranton,  I.  p.  ill:   Pothier,  IV. 

Blackburn  "On  Contract   of  Sale."  p.    178;    Pothier.  Trait' 
trat  de  Vente,  §§  11.  52,  55  ;   277-9,  290-1,  307,  8,  9  ;   Pothier,  Traite  des  Obligai 
g  263;  Toullier.  Tome  XIV.  §  240;  Merlin.  Rep.  de  Jin:,  voce  "Action";  Guyot, 
/,'(  p  .  i  oct   "  '  n$." 

[318]  The  declaration  being  good  in  substance  and  form,  Laird  v.  /'////  (7  M 
and  Wels..  474),  A'      son  v.  Johnson  (1  East..  203),  the  Court  of  Queen"s  Bench  had 
full   power  to   alter  the  conclusion  to  give  a  judgment   upon   such   a   declaration: 
Guyot,  Rep.,  voci  "Cone  "  Tome  IV.  p.  -"» 3 1  :  Pigeau,  Procedure  Civile,  Tome 

I.  pp.  262-399  :     and  as  a  sufficient  tender  was  made  by  the  Respondents  to  the 
Appellant,  they  were  entitled  to  demand  damages  for  the  breach  of  the  contract. 

Lastly.  As  the  Court  below  were  satisfied  from  the  evidence  of  the  Respondents' 
witnesses  that  the  hops  were  of  the  proper  quality,  this  Tribunal,  sitting  in  appeal, 
will  not.  in  such  circumstances,  reverse  the  finding  of  a  jury,  or  a  Court,  upon  a  mere 
question  of  fact;  Ramchurn  Mullick  v.  Lukmeechimd  Radohixxm  i'.i  Moore's  l'.C. 
Cases,  46). 

Mr.  Montague  Smith.  Q.C.,  in  reply. — The  argument  of  the  Respondents  that  there 
o  duty  on  the  part  of  the  vendors  to  deliver  a  specific  quantity  of  hops,  according 
to  the  terms  of  the  contract,  is  not  supported  by  the  authorities  cited  from  the  Civil 
or  French  law.  The  English  law,  which  does  not  differ  upon  this  question,  clearly 
requires,  that  if  any  acts  are  to  be  done  in  order  to  regulate  the  identity  or  indi- 
viduality of  the  thing  to  be  delivered,  it  cannot  be  held  to  be  in  a  fit  state  for  delivery. 
Buxlt  v.  Davies  (2  Mau.  and  Sel.,  403).  Here  no  action  for  goods  sold  could  be  main- 
tained. If  there  was  a  breach  of  the  contract,  the  proper  form  of  action  was  for  non- 
acceptance. 

[319]  Their  Lordships'  judgment  was  pronounced  by 

The  Right  Hon.  Lord  Chelmsford  (Mar.  5.  1862). — This  is  an  appeal  from  the 
judgment  of  the  Court  of  Queen's  Bench  of  Lower  Canada  reversing  a  judgment  of 
the  Superior  Court  of  that  Province  given  in  favour  of  the  Appellants  in  an  action 
for  not  accepting  and  paying  for  a  parcel  of  five  tons  of  hops  under  the  following 
com  ract,  signed  bv  the  respective  parties.  [His  lordship  read  the  agreement.  Antt . 
p.  310.] 

The  declaration  in  the  action,  alter  stating  the  terms  of  the  contract,  and  the 
amount  due  to  the  Plaintiffs  for  the  hops  deliverable  in  1856.  proceeded  to  aver  that 
the  Plaintiffs  were  ready  and  willing,  and  tendered,  and  offered  to  deliver  five  tons 
weight  of  good  and  merchantable  hops,  the  growth  of  1856.  and  requested  the  De- 
fendant to  accept  and  pay  for  the  same  :  yet  that  the  Defendant  refused  to  accept  of, 
or  pay  for  the  said  hops,  whereby  the  Plaintiff  not  only  Lost  the  benefit  of  the  sale, 
but  were  put  to  great  expense  and  trouble  in  carting  away  and  stowing  the  hops  in 
a  warehouse,  and  in  other  respects,  the  whole  to  their  damage  of  £600  currency, 
for  which  sum  they  prayed  judgment,  together  with  interest  and  costs. 

The  Defendant  pleaded  that  the  hops  tendered  by  the  Plaintiffs  in  fulfilment  of 
•    e  contract  were  bad  and  unmerchantable,  and  unfit  to  be  used  in  his  business  :   and 
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•  aded  what  is  called  a  di  -a  fond  en  fait,"  the  effect  of  which  was  to 

put  in  issue  all  the  material  averments  in  the  declaration. 

It  appeared  in  evidence,  that  the  Plaintiffs  having  in  their  possession  a  quai. 
of  hops  of  the  growth  of  lboo,  sent  to  the  Defendant's  brewery  a  portion  [320]  of 
them,  consisting  ghty-two  bales,  which  greatly  exceeded  the  weight  of  live  - 

The  Defendant  desired  that  the  hops  should  be  unloaded  from  the  sleighs  in  which 
they  were  brought,  in  order  that  he  might  inspect  them,  and  the  hops  were  accordingly 
taken  out  of  the  sleighs  and  placed  in  the  Defendant's  brewery,  the  Plaintiffs 
to  take  the  hops  away  again  if  the  Defendant  should  not  accept  them.  After  the 
examination  of  a  few  of  the  bales,  and  a  tender  of  the  hops  in  two  separate  lots, 
one  containing  hfty-three  bales  and  one  twenty-nine  bales,  but  without  any  tender 
of  the  specific  quantity  of  five  tons,  and  without  anything  having  been  done  by  the 
Plaintiffs  to  distinguish  that  quantity  from  the  rest,  of  the  bales,  the  Defendant 
refused  to  accept  the  hops,  and  they  were  conveyed  away  by  the  Plaintiffs  and  de- 
d  by  them  in  a  storehouse  in  the  town  of  (Quebec.  There  the  hops  were  examined 
by  persons  on  behalf  of  the  respective  parties  for  the  purpose  of  ascertaining  their 
quality,  and  the  Plaintiffs  again  offered  to  deliver  five  tons  of  hops  to  the  Defendant, 
but  down  to  the  time  of  the  commencement  of  the  action  they  had  never  weighed 
•  apart  five  tons  of  hops,  so  as  to  separate  and  distinguish  them  front  the  larger 
quantity  deposited  in  the  storehouse. 

A  L.aeat  number  of  witnesses  were  called  on  both  sides  to  prove  that  the  hops  were 
or  were  not  of  the  quality  stipulated  for  by  the  contract.  But,  unfortunately,  this 
very  long  and  expensive  inquiry  has  become  entirely  fruitless  from  the  course  which 
the  cause  afterwards  took.  The  learned  Judge  of  the  Superior  Court  treated  the 
action  as  one  brought  to  enforce  the  performance  of  the  contract  by  compelling  the 
Defendant  to  take  to  the  hops  and  to  pay  the  [321]  price  :  and  as  the  Plaintiffs  did 
by  their  declaration  offer  to  deliver  to  the  Defendant  the  quantity  of  hops  in 
pursuance  of  the  agreement,  and  as  the  tenders  alleged  in  the  declaration  were  not 
followed  by  a  request  that  they  might  be  judicially  declared  to  have  been  good  and 
valid,  he  dismissed  the  action  with  costs,  reserving  to  the  Plaintiffs  the  right  of 
appeal. 

This  judgment,  however,  was  reversed  by  the  Court  of  Queen's  Bench,  the  Chief 
Justice  dissenting  from  the  reasons  on  which  it  was  founded,  and  the  other  J u 
declining  to  enter  into  them,  considering  them  as  objections  which  the  Judge  had 
no  right  to  raise,  the  parties  themselves  having  waived  them.  The  Court,  therefore, 
proceeded  to  pronounce  its  own  judgment,  that  the  Defendant  should,  within  fifteen 
days  from  the  service  upon  him  of  a  copy  of  the  judgment,  pay  to  the  Plaintiffs  the 
sum  of  £560  currency  (being  the  contract  price  of  the  hops),  with  interest  :  and  that 
upon  payment  the  Plaintiffs  should  give  to  the  Defendant  a  delivery  note  upon  the 
occupier  of  the  store  where  the  hops  were  deposited  for  the  delivery  to  the  Defendant 
of  five  tons  weight,  to  wit,  fifty  bales  of  the  hops  which  had  been  tendered  and 
stored  :  and  that  upon  default  of  payment  within  fifteen  days,  and  upon  leaving 
with  the  Prothonotary  of  the  Court  the  delivery  order  or  duplicate,  one  for  the 
Defendant  and  the  other  to  remain  of  record,  execution  should  issue  against  the 
1 '  r'endant. 

Even  if  this  judgment  were  properly  adapted  to  the  form  of  action  chosen  by  the 
Plaintiffs,  it  would  be  open  to  great  objection.  By  the  contract,  delivery  is  to  pre- 
payment. By  the  judgment,  payment  is  to  l>e  made,  not  merelv  before,  but 
without  any  [322]  delivery.  The  Defendant  is  adjudged  to  pay  within  fifteen 
days  after  service  of  a  copy  of  the  judgment  ;  if  lie  does  not,  the  Plaintiffs,  by  merely 
depositing  with  the  Officer  of  the  Court  the  delivery  order  in  duplicate,  would  be 

o\n  execution.     And  supposing  the  Defendant  should  pay  the  m 
and  obtain  the  delivery  order,  the  Plaint itfs  would  have  discharged  themseh 
every  duty  imposed  upon  them  by  the  judgment  :   and  yet  the  Defendant  might  be 
unable  to  obtain  the  hops  in  accordance  with  the  contract,  in  consequence  of  the 

deeper  having  a  lien  upon  them,  or  by  the  loss  or  deterioration  of  the 
while  they  w<  re  a1  the  risk  of  the  vendor.  But  the  Appellant  contends  that,  lo> 
to  tl  if  action,  the  judgmei  which  it   was  not   competent   ti 

II.   Bays  that  the  action  is  brought,  not  to  compel  the  perfonn- 

■  the  contract  bv  the  Defendant  in 
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doi  accepting  the  bops,  and  thai  the  propel   measure  ol  damages  id  Bucfa  an  anion 
etween  the  contract  price  and  the  mat  be  time  of  the 

:1  in  perform  the  contract     If  this  question  were  to  be  decided  by  English  law. 
there  could  be  no  doubt   as  to  the  extent  <>t'  tin-  Defendant's  liability  under  thi 
cumstances  of  the  case.     Where  there  is  a  sale  by  weight  or  mi  Lord 

Ellenborough's  e  in  Bush  v.  Da     -  (2  Man.  and  Sri    in',  i.      Ii  some  further 

acts  wen  to  be  done  in  order  to  regulate  the  ident  ity  and  (if  1  may  use  such  a  phrase) 
individuality  of  the  tiling  to  be  delivered,  I  cannot  say  that  it  was  in  a  state  lit  tin 
immediate  delivery";  and  do  action  for  goods  bargained  and  Bold  can  be  main- 
tained in  recover  tin-  price.  The  only  remedy  open  to  the  vendor  i  it  the  circumstances 
o;  the  case  give  him  a  right  to  com-[323]-plain  of  a  breach  of  contract)  is  by  an 
action  for  non-acceptance.  The  necessity  of  separating  and  distinguishing  the 
artiele  si. hi  from  a  larger  quantity  m  order  to  constitute  a  complete  delivery  cannot 
hi-  more  strongly  exemplified  than  in  the  nliffe  v.  Harrison  (6  Exch.  Rep. 

903),  which  was  cited  in  th(  ra  rgument  for  the  Appellant.       Hut  the 

indents  contend  that,  whatever  may  he  the  lav  of  England  on  this  subject,  the 
case  is  ;,.  he  tried  by  the  old  French  Law.  in  which  the  principles  to  he  applied  are 
different  :   and  that  by  that  law-  a  vendor  in  some  \    recover  the  full  price 

Bgreed  upon,  where  there  has  been  no  complete  delivery  of  the  subject  according  to 
the  terms  of  the  contract.  Their  Lordships  have  been  referred  in  support  of  this 
view  to  the  Civil  Law.  and  also  to  the  writings  of  various  .lurisrs.  and  particularly 
to  the  Treatise  of  Pothier.  l)u  Contrat  dt  Vente,  which  contains  all  the  learning 
npi  ii  the  subject.  A  very  few  passages  from  this  Treatise  will  show  that  there  is 
no  material  difference  between  the  Enirlish  law  and  the  old  French  law.  with  n  - 
to  the  completion  of  contracts.  Pothier,  in  his  Treatise.  Partie  iv.  sec.  308,  states. 
with  his  usual  clearness,  when  a  contract  is  to  be  regarded  as  perfect,  and  when  it  is 
imperfect.     He  says         0    Xvnairement  le  contrat  dt    ventt   est  cense  avoir  recu  s 

in, u  aussitdt  qui  les  parties  sont  convenues  du  pri  i  i  quel  la  chost  s<  roii 

CetU     ■■■■'•    ■■      ■  u  lorsque  la   vente  est  d'un  corps  cerium,  et  qu'el 

pun  it  simple Si  /•/  vente  est  de  ces  choses  qui  consistent  m  quantttate,  et 

qui  ■■■!  vendent  au  poids,  au  nombri  mi  n  In  unsure :  comme  si  fen  u  vend  t  rlir  muids 
de  hit  ile  celui  qui  est  dans  u/n  lei  grenier,  ilir  milliers  pesant  tie  sucre,  \m  rent  ei* 

..  etc.,  la  est  /mint  parfaiit   que  U  hie  n'ait  [324]  eti  unsure,  le  • 

comptees,  cat  jusqu'a  nondum  a/pparet  quid  venierit.'     So 

far  the  lav.  is  tolerably  clear,  but  upon  the  question,  whether  when  goods  are  sold 
by  number,  weight,  or  measure,  the  property  is  transferred  to  the  buyer  immedi- 
ately or  only  after  the  Lroods  have  been  counted,  weighed,  or  measured,  there  is  some 
difference  of  opinion. 

Dalloz,  in  Lis  "  Repertoin  de  Legislation  de  Doctrine  et  de  Jurisprudence,"  tit. 
"  Vente."  ch.  3.  sec.  1,  ranges  the  Jurists  upon  the  opposite  sides  of  the  question. 
and  suggests  a  distinction  to  reconcile  the  difference  between  them.  He  puts  a  case 
where  the  seller  says  to  the  buyer.  "  I  agree  to  sell  you  so  many  gallons  of  wine  in  such 
a  cellar,  at  so  much  a  gallon  :  here  (he  says)  it  is  not  only  a  sale  by  measure,  but 
also  a  sale  of  an  indeterminate  thing,  therefore,  such  a  sale  does  not  operate  an 
immediate  transfer  of  the  property.  And  he  adds.  "  Tout  le  mondt  est  dVaccord  sur 
Ct  point."  But  where  the  vendor  sars.  "  I  aeree  to  sell  you  all  the  wine  in  this 
cellar  at  so  much  a  gallon."  here  the  doubt  arises.      In  this  latter  case  the  tiling  is 

tained,  and  it  may  be  said  there  is  no  reason  why  the  property  should  not  pass 
immediately  to  the  buyer.  But  even  in  such  a  case  Dalloz  states  his  concurrence 
with  the  opinion  of  Troplong,  that  until  the  measurement,  the  wine  remains  at  the 
risk  of  tiie  seller.  It  is  true  (he  Bays)  the  thing  is  ascertained,  but  the  price  is  not: 
but  the  price  is.  like  the  tiling  itself,  an  essential  element  of  the  sale,  and  the  ascer 
tainiuent  of  the  price  is  not  1  -  ssary  than  the  identification  of  the  thing  to  the 

completion  of  the  contract.     The  delivery  of  the  thing,  and  its  lieing  at  the  risk  of 

lyer,  appear  to  be  convertible  terms,  and  it  seems  clear  from  all  the  authorities 
thai  upon  a  sale  by  weight  or  [325]  measure,  until  the  thing  is  ascertained  by 
weighing  or  measuring,  it  remains  at  the  risk  of  the  seller.       Pothier  in  the  ■ 

>n  (o08).  which  has  been  already  referred  to.  say>.  "  car  les  risque*  ue  peuvent 
timber  que  sur  quelque  elm  termini." 

It    is   difficult    to   understand   how   the   vendor   can    have   ant   claim    to    re 
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the  price  of  the  thing  contracted  for  until  he  has  separated  it  for  the  use  of  the 
buyer.  Until  it  is  ascertained  and  identified,  it  may  be  properly  said  to  have  no 
existence.  And  yet  there  is  one  short  passage  in  Pothier,  sec.  :'U8.  which  is  opposed 
to  all  his  reasoning  in  the  same  section  upon  which  the  Respondents  rely  as  estab- 
lishing the  propriety  of  the  judgment  in  their  favour.  The  passage  is  this:  "  11 
le  des  a  rant  la  meswe,  le  poids,  le  compte.  et  d<  nt  du  contrat, 

s  qui  en  naissent  existent.  L'achetew  a  des-lors  action  contre  le 
vendeur,  pour  *e  fair?  hirer  la  chose  vendue,  comme  le  vendeur  a  action  pour  le 
paiement  du  fruit  en  of  rant  de  le  Hirer.''  One  may  fairly  ask,  To  deliver  what! 
The  contract  does  not  give  the  thing  existence  ;  it  depends  upon  the  vendor  himself 
whether  it  shall  ever  exist.  When  there  is  a  condition  precedent  to  his  right  to  the 
price  unperformed  by  him.  it  is  difficult  to  understand  how  he  can  recover  the  price 
upon  a  mere  offer  to  perform. 

The  Chief  Justice  treats  the  present  case  as  one  where  the  vendor  has  executed 
his  contract,  and  has  done  all  that  depends  upon  him  to  entitle  him  to  an  action  ex 
tendito  against  the  vendee,  and  he  goes  on  to  say.  that  from  the  moment  the  vendor 
has  offered  to  deliver  the  tiling  sold,  and  has  put  the  vendee  in  a  position  to  receive 
it.  the  thing  is  [326]  at  the  risk  of  the  vendee.  But  how  w-as  the  vendee  in  a  position 
to  receive  the  hops  in  this  case  He  could  not  go  to  the  store  and  help  himself  out  of 
the  bulk  to  the  proper  quantity.  And  as  to  the  hops  being  at  the  risk  of  the  vendee, 
the  Chief  Justice  is  here  directly  opposed  to  the  authority  of  Pothier  in  the  pa 
which  has  just  been  mentioned.  It  must  always  be  borne  in  mind  that,  by  the  terms 
of  the  contract,  the  delivery  in  this  case  was  to  be  made  by  the  vendors,  and.  there- 
fore, that  an  actual  delivery  by  them,  or  acts  done  by  them  which  were  equivalent  to 
a  delivery,  were  a  necessary  preliminary  to  their  being  entitled  to  the  price.  This 
the  Court  appears  to  have  overlooked,  for  in  their  judgment  they  say  "  that  it  was 
fullv  in  the  Appellant "s  power  to  have  set  apart,  distinguished,  and  taken  away 
five  tons  weight  of  good  and  merchantable  hops  from  among  the  said  bales."  thereby 
attributing  to  the  Appellant  the  performance  of  acts  which  by  the  contract  belonged 
to  the  Respondents. 

The  judgment,  therefore,  proceeds  upon  false  grounds,  even  if  it  was  competent 
to  the  Court  to  give  a  different  kind  of  relief  to  that  which  the  Plaintiffs  claimed  in 
their  declaration.  The  Plaintiffs  demand  damages  for  breach  of  the  contract  on  the 
refusal  of  the  Defendant  to  accept  the  hops  tendered  to  him.  The  Court  has  enli- 
vened the  proceeding  into  a  suit  to  enforce  the  performance  of  the  contract,  which 
they  order  or  intend  to  order  by  their  judgment  to  be  carried  out.  This  the  Respond- 
•onteud  they  had  a  right  to  do.  and  they  referred  to  a  passage  in  4  Guyot's 
"  R,  Conclusions"  p.  351.  which  the  Court  was  said  to  have  acted 

upon  in  a  former  case,  that  "It  luge  pent  rejeter,  accorder  [327]  ""  modifier  les 
■     arties."    Whether  the  power  thus  described  can  be  pushed 
to  the  extent  of  enabling  the  Court  to  change  the  nature  of  the  action,  and  to  ad- 
minister relief  entirely  different  from  that  which  is  sought  by  the  Plaintiffs,  may  lie 
nely  questionable.     But  if  such  a  power  exists,  it  can  hardly  be  exercised  with 
propriety  in  a  case  where  a  party  has  the  choice  between  two  remedies.     Assuming 
that  the  Plaintiffs  might  have  instituted  a  suit  to  enforce  the  performance  of  the 
it  cannot  be  doubted  that  they  were  at  liberty  to  waive  this  form  of  proceed- 
ing, and  to  bring  their  action  to  recover  damages  for  breach  of  contract.     And  when 
they  have  deliberately  preferred  the  latter  remedy,  it  ought  not  to  be  in  tin   pov 
i  force  upon  them  the  other,  to  which  they  made  no  claim.     Their  a 

is  in  form  and  in  substance  a  demand  for  damages  merely  for  the  breach  of  the 
tract  in  not  accepting  the  hops.     In  such  an  action  it  was  not  disputed  that  the 
Plaintiffs  could  not   recover  the  price  of  the  hops,  but  only  the  difference  between 
ract  price  and  the  market  price  at  the  time  of  the  breach  of  the  agreement. 
Their  Lordshi  are  of  opinion,  that  the  judgment  of  the  Court  of  Queen's 

!i  is  erroneous  and  ought  to  be  reversed.     This,  if  nothing  more  were  said,  would 
have  the  effect  of  setting  up  the  judgment  of  the  Superior  Court.    But  this  judgment 
Dot  be  supported.     They  will,  therefore,  recommend  to  Her  Majesty  that  both 
of  the  Court  of  Queen's  Bench  and  of  the  Superior  Court  should  be  set 
aside,  and  that  a  new  trial  should  be  had  between  the  parties.     If  under  the  d( 
"  an  fond  en  /nit."  the  Plaintiffs  will  he  compelled  to  prove  their  aver-[328]-nieiiT 
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that  they  tendered  and  offered  to  deliver  the  hops,  and  will  not  lie  at  liberty  to 
that  the  Defendant  waived  a  perfect  tender,  their  Lordships  think  that  before  the 
next  trial  the  Plaintiffs  ought  i  mined  to  amend  their  declaration,  by  averring 

an  offer   by  them   to  deliver   the  hop8,   anil   a    waiver  by   the   Defendant,   which    it    i- 
probable  a  jury  will  have  no  difficulty  in  finding  in  their  favour,  and  this  will  clear 
the  way  to  the  determination  of  the  real  question  at  issue  between  the  par:  ies,  viz.,  the 
merchantable  quality  of  the  hops.    Their  Lordships  think  that  the  costs  of  the  a; 
ought  to  he  paid  by  the  Respondents,  and  that  tie  the   rule  in  the  Courts 

below  should  abide  the  event  of  the  nev  trial. 

M     -    Dig.  tit.  COLONY,  II.  Particular  Colonies,  1.  British  North  America;  III. 
Art.-  P  ivy  Council,  6.  Practice,  o.  Othei  matters;  tit  SALE  OF  GOODS, 

F.  G.  a.  ii..  b.  ii.     S.C.  8  Jur.  (N.S.)   U:i  :  0  LT.  7'.':    10  W.R.  517.     Set    - 
of  Goods  Art.  1893  (56  and  57  Viet.,  c.  71),  s.  is.  rules  2  and  .">  <  1  >  :   Young  v. 
Matthews,  L866,  L.R.  2  C.P.   127;  Anderson  x.  Morice,  1874,  L.R.  10  CI 
1  A.C.   713;  Seath  v.  Moore,   1886,   11    A.C.  370;  Heilbutt  v.  Hickson,    1872, 
L.R.  7  C.P.  449.] 


[329]  "X  APPEAL  FROM  THE  HIUH  COURT  OF  ADMIRALTY  OF  ENGLAND. 

ROBERT  HEWETT  and  SAMUEL  HEWETT.— Appellants;  THOMAS  AYLAfl 
Others.— Respondents  *  [July  8,  9,  1862]. 

The    -Atlas." 

The  rights  of  salvors,  who  merely  contribute  to  effect  a  salvage  service,  com- 
pleted by  others,  considered. 

Where  salvage  is  finally  effected,  those  who  meritoriously  contribute  to  that 
result  are  entitled  to  a  share  in  the  reward,  although  the  part  taken  by  them 
would  not  of  itself  have  produced  the  result  [15  Moo.  P.C.  338]. 

If  success  in  a  salvage  operation  is  finally  obtained,  no  mere  mistake  or  error 
of  judgment  in  the  manner  of  procuring  it  ;  no  misconduct,  short  of  that 
which  is  wilful  and  may  be  considered  criminal  on  the  part  of  the  salvors 
(which  must  be  proved  by  those  who  impute  it),  will  work  an  entire  forfeiture 
of  the  salvage  [15  Moo.  P.C.  340]. 

Mistakes  or  misconduct,  other  than  criminal,  which  diminishes  the  value  of  the 
property  salved,  or  occasion  expense  to  the  owners,  is  properly  to  be  con- 
sidered in  the  amount  of  compensation  to  be  awarded  [15  Moo.  P.C.  341]. 

ks  to  the  extent  of  the  liability  of  salvors  for  misconduct  of  an  a'_rent  called  in 
by  them  to  assist  in  an  emergency.     Such  as  the  case  of  the  employment 
-     am-tug,   if  thereby  loss  or  expense  has  been  occasioned  to  the  owners  of 
the  property  salved:  Quaere,  but. 

Semite,  only  on  the  ground  that  the  value  of  the  property  has  been  diminished. 

Two  fishing  smacks  fell  in  with  a  derelict  vessel  about  seventy  miles  from  the 
English  coast,  and  took  her  in  tow  after  great  risk,  and  two  days  after- 
wards brought  her  close  to  Yarmouth,  when  the  smacksmen,  to  expedite  the 
completion   of  the   salvage,   engaged   a    -  a    to   take   her   in   tow:  but. 

through  the  mistake  or  misconduct  of  those  on  board  the  Tug  the  v< 
got  aground,  whereupon  the  Tug  left.  The  smacksmen  went  in  search  of 
assistance,  and  in  their  temporary  absence  a  number  of  beachmen  took  pos- 
session of  the  vessel  and  brought  her  safely  into  harbour.  Two  suits  were 
brought,  one  by  the  smacksmen.  and  the  other  by  the  beachmen.  for  salvage 
services.  The  Admiralty  Court  held,  that  owing  to  the  misconduct  of  the 
Ttf.'  the  smacksmen's  efforts,  however  meritorious,  did  not  successfully  salve 
the  vessel,    and  that   they   were   not    entitled   to   share   in    the   salvage,   and 

*  Present :  The  Rh_dit  Hon.  Lord  Chelmsford,  the  Riiiht  Hon.  Lord  Kingsdown, 
and  tl  Hon.  Sir  John  Taylor  Coleridge. 
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decreed  salvage  to  the  beachmen  only.  Upon  appeal,  such  judgment  re- 
versed by  the  Judicial  Committee,  and  a  liberal  salvage  allowed  to  the 
smacksmen. 

This  was  a  cause  of  salvage  promoted  by  the  Appellants,  the  masters  and  crews 
-       _  -macks  /'  .  and  Alert :  against  the  Respondents  the  owner  of 

the  schooner  Atlas,  and  the  owners  of  the  cargo  laden  on  board  thereof. 
[330]  The  material  tacts  of  the  case  were  these  :  — 

On  the  -tth  of  March.   1861,  the  smacks  Prosperous  and  Alert  fell  in  with  the 

schooner  Atlas  derelict,  having  been  abandoned  by  her  crew,  with  three  feet  of  water 

in  her  hold,  in  the  Xorth  Seas,  about  seventy  miles  from  the  English  coast,  and 

having  boarded  her.  took  her  in  tow,  and  with  much  difficulty  and  risk  brought  her 

to  Yarmouth.     Just   at  the  conclusion  of  this   service,  which  extended  from 

half-past  9  oclock  a.m.  on  the  4th  of  March.  1861.  to  the  evening  of  the  6th  of  that 

month,  the  Appellants  engaged  a  steam-tug.  the  Emperor,  to  assist  and  expedite  the 

completion  thereof,   and  to  tow  the  fishing  smacks  and  schooner   into  Yarmouth 

harbour  in  safety.     The  steam-tug  took  the  Alert  and  the  schooner  in  tow.  and  towed 

them  into  the  Yarmouth  roads,  and  from  thence  towards  the  harbour.     The  other 

smack,  the  Prosperous,  he  refused  to  tow.  so  she  proceeded  under  sail.  but.  through 

the  fault  of  those  on  board  the  steam-tug.  the  schooner  took  the  ground  on  entering 

the  harbour  :   and  the  tow-rope  of  the  steam-tug  breaking   at  the  same  time,  the 

!ier  and  the  Alert  drove  to-[331]--'ether  upon  the  beach  in  the  bight  of  the 

north  pier.     This  occurred  just  before  dusk,  and  at  ebb  tide  :  the  steam-tug.  without 

offering   further    assistance,   left   the   two   vessels    aground,    where   they   remained 

bed  together.     There  were  on  board  the  schooner  six  hands,  and  on  the  Alert 

four.     Those  on  board  the  schooner  took  to  their  boat,  with  the  intention  to  get  on 

board  the  smack,  and  consult  with  their  comrades,  but   a  squall  coming  on.  they 

were  driven  out  to  sea.  and  finally  taken  into  Lowestoft  :  the  remainder  on  board 

the  Alert,  after  making  signals  to  the  shore  to  attract  the  attention  of  the  agent  of 

their  owners  there,  rowed  to  shore  to  arrange  with  him  the  means  of  getting  the 

Is  off.     It  was  alleged,  and  it  appeared  from  the  evidence,  that  they  had  no 

intention  to  abandon  the  vessels  :  but  in  their  absence  a  number  of  beachmen  took 

possession  of  them,  and  having  laid  anchors,  hove  them  off.  and  brought  them  both 

into  the  harbour  the  next  morniiLLr.     According  to  the  evidence  tendered  by  the 

imen  they  experienced  great  danger  in  this  service  from  the  high  sea  running. 

lis  was  denied  by  the  Appellants,  who  said  the  alleged  difficulty  was  fictitious. 

and  that  the  vessels  would  have  got  oft  at  the  turn  of  the  tide,  and  they  also  insisted 

the  beachmen  were  intruders  and  had  no  business  to  takt 

a-  they  had  done. 

Two  actions  were  brought  against  the  Atlas.    One  by  the  Appellants,  the  smacks- 
first  sel         -  -.  and  the  other  by  the  beachmen.  the  other  salvors. 
In  the  petition  filed  by  the  Appellants  the  above  [332]  facts  were,  in  substance, 
pleaded,  and  the  thirteenth  article  alleged,  that  the  Appellants  were  the  means  of 
saving  the  vessel  and  cargo  from  total  loss,  and  at  the  risk  of  their  own  liv<  • 

The  Respondents  to  this  action,  after  admitting  the  averments  in  the  petition 
the  thirteenth  article,  pleaded  in  answer  :  first,  that  the  Appellants  did  not 
brinir  the  Atlas  into  safety  ;  secondly,  that  the  neglig  lose  on  board  the  steam- 

's and  the  Alert  to  go  on  shore  and  thereby  caused  all  the  subse- 
quent expenses  in  respect  of  the  same:  thirdly,  that  another  salvage  suit  had  been 
brought  against  the  Atlas  by  the  beachmen  who  got  the  Atlas  off  the  ground  into 
Yarmouth  Harbour  and  was  then  pendi:  a 

Both  actions  were  heard  together,  when  the  Judge  of  the  Admiralty  Court  (The 
Ri'jht    Hon.   Dr.   Lushinsrron')   by   his   judgment   came   to   the  conclusion,   that   the 
Atlas,  though  not  abandoned  bv  the  Appellants,  was  left  in  a  state  of  con- 
siderable peril  on  the  shore,  by  what  he  considered  the  fault  of  the  firsT  salvors  :  and 
although  admittir  g  r  services  were  meritorious,  decided,  that  in  consequence 

eir  efforts  not  having  been  •  they  were  not  entitled  to  salvage.    To  the 

beachmen  he  awarded  for  salvage  the  -  '  20,  and 

Against  this  judgment  the  Appellant  •         -         ind  crew  of  the  smi 

•  appeal. 
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Dr.  Deane,  Q.C.,  and  Mr.  Hanneu,  for  the  Appellants,  submitted. — First,  that  as 
meritorious  services  were  admitted,  [333]  and  also  the  fact  of  the  Appellants  having 
jht  the  schooner  into  a  position  of  comparativi  titled  them  to  sub- 

stantial salvage;   it   «as  further  submitted,  that  the  Master  of  the  steam-tug 
not  the  agent  of  the  Appellants,  as  he  was  only  employed  by  them,  the  salvors,  and  it 
ed,  that  if  the  Appellants  were  to  suffer  the  penalty  of  entire  forfeiture  of 
salvage  on  account  of  the  Master  of  the  steam-tug's  negligence  and  abandonment  of 
the  vessel,   it  would  be  i  >ublic  policy,  as  it  would  induce  salvers  to  refuse 

timely  assistance  of  Tugs,  or  co-salvors. 

S  'indlv:  that,  assuming  the  Appellants  were  responsible  for  the  act  of  the 
r  of  the  Tug  as  their  agent,  yet  the  utmost  that  could  lie  said  was.  that  it  was 
negligence  on  his  part,  whereby  the  property  salved  suffered  only  partial  loss,  but  it 
could  not  be  held  to  be  wilful  misconduct,  which  must  be  distinct ly  proved,  the 
penalty,  therefore,  at  the  utmost,  could  only  lie  a  diminution  of  salvage  reward, 
not  an  entire  forfeiture.  The  Duke  of  Manchestt  (6  Moore's  P.C.  Cases,  100.  S.< 
2  W.  Rob.  177  i.  the  Charles  Adolphe  (Swab.  156),  the  Minnehalia  {ante,  p.  133),  the 
Main  -  I  ranch,  264),  the  Martha  (.Swab.  489),  the  Dosseiter  (10  Jur.  865),  the 
Perla  (Swab.  230),  the  Rosalia  \  1  Spinks'  Ecc  and  Adm.  Cases,  188  pe  Packet 

(3  W.  Rob.  125). 

Lastly,  that  it  was  not  a  sufficient  objection  that  the  Appellants  did  not  complete 
the  salvage  services.  Their  services  were  admitted,  and  they  were,  therefor- 
titled  to  reward,  pro  tanto,  for  [334]  part  of  the  salvage  service,  and  for  contribut- 
ing towards  the  salvage.  The  Samuel  (15  Jur.  407).  the  E.  U.  (1  Spinks'  Ecc.  and 
Adm.  Cases.  63),  the  Henry  Evfbank  (1  Summer's  Amr.  Rep.  4  1 5 >.  The  Appellants 
never  really  abandoned  the  schooner,  but  were  constructively  in  possession  during 
the  proceedings  of  the  second  set  of  salvors. 

The  Admiralty  Advocate  (Dr.  Phillimore.  Q.C.),  and  Mr.  V.  Lushington  for  the 
Respondents. — First,  the  rule  is.  that  there  can  be  no  salvage  reward  without  a 
perfect  salvage  service.  The  Zepliyrus  (T  W.  Rob.  330),  the  India  (1  W.  Rob.  407), 
the  Dukt  of  Manchester  (6  Moore's  P.C.  Cases.  101),  the  Edward  Haul-ins  (Lush.  515  I. 
Here  the  Appellants  did  not  salve  the  vessel,  and  therefore  they  are  not  entitled  to 
claim  as  salvors.  When  they  left  the  vessel  it  was  in  a  position  of  great  peril,  and 
then  their  services  ceased.  There  can  be  no  constructive  salvage.  The  Thetis  (3 
2  s  Adm.  Rep..      - 

Secondly,  the  Tug-master  was  guilty  of  gross  negligence,  which  if  committed 
by  the  Appellants  would  enure  as  a  forfeiture  of  reward  for  salvage  services.  The 
Duke  of  Manchester  (6  Moore's  P.C.  Cases.  99),  the  Mvm  {ante,  p.  133).     The 

wrong  of  the  Tug-master  was  in  law  the  wrong  of  the  Appellants,  his  employers.  The 
Appellants  taking  the  benefit  of  his  employment  must  bear  the  burden  as  other  em- 
ployers do.    The  Tug-master's  negligence  occasioned  great  loss  to  the  Respondents. 

[335]  .Judgment  was  reserved,  and  now  delivered  by 

The  Right  Hon.  Sir  John  T.  Coleridge  (16th  July.  1862).— This  was  an  appeal 
from  the  judgment  of  the  High  Court  of  Admiralty  in  a  cause  of  salvage,  which  the 
owners,  masters,  and  crew  respectively  of  the  smacks  Prosperous  and  Alert  had  in- 
stituted against  the  owners  of  the  schooner  Atlas  and  of  her  cargo,  the  claim  for 
compensation  having  been  rejected  by  the  learned  Judge  of  that  Court. 

The  allegations  of  the  petition  were  admitted  by  the  Defendants  with  a  si- 
exception,  which  will  be  stated  hereafter  :  and  the  facts  appear  to  be  these.  The 
Prosperous  and  Alert  are  two  fishing  -macks,  and  on  the  4th  of  March  last  were 
employed  in  fishing  in  the  North  Sea.  about  seventy  miles  from  the  English  coast, 
when  at  a  distance  of  some  miles  a  vessel  was  discovered,  which  turned  out  to  be  the 
Atlas,  apparently  under  no  command.  They  proceeded  towards  her.  and  found  her 
j  hove-to  under  her  topsail  only,  rolling  in  the  trough  of  the  sea.  which  was 
running  heavily  and  breaking  over  her  fore  and  aft.  The  two  Masters  and  three 
men  from  each  smack,  with  difficulty  and  at  considerable  risk  succeeded  in  board- 
ing her.  They  found  her  derelict,  her  compasses,  charts,  and  some  other  articles 
washing  about  her  decks,  and  about  three  feet  of  water  or  more  in  her  hold.  She  was 
laden  with  iron.  With  great  exertion  the  pumps  were  set  in  motion,  the  fore-stay- 
sail set.  and  her  head  veered  round.  Hawsers  were  L'ot  readv  in  the  smacks,  and 
P.C.  iv.  521  17a 
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about  1  p.m.  they  began  to  tow  her.  This  continued  through  that  night,  during 
which  it  was  found  necessary  to  keep  the  pumps  constantly  going,  as  she  >  .  [336]- 
tiuued  to  make  a  considerable  quantity  of  water.  On  the  following  day  a  breeze 
sprang  up.  and  the  wind  blew  heavily :  the  sea  made  a  complete  breach  over  her, 
and  it  was  difficult  to  stand  to  the  pumps.  The  gale  continued  for  some  hours,  but 
of  the  6th.  they  made  the  New-cap  light-ship  :  and  about  noon  of  that  day 
reached  up  with  the  land  a  little  below  Winterton. 

When  the  Athis  had  been  brought  thus  far,  the  steam-tug  Emperor,  of  Yarmouth, 

up  and  offered  her  services,  which  were  accepted,  and  an  agreement  made  that 

lould  tow  the  schooner  and  the  two  smacks  up  the  Cockle  into  Yarmouth  Roads. 

and  thence  into  Yarmouth  Harbour,  in  safety,  for  the  sum  of  £7.     Accordingly  the 

iner  and  the  Alert  were  attached  to  her  :  the  Prosperous,  however,  in  breach  of 

the  agreement,  the  Master  of  the  tug  refused  to  take,  and  she  proceeded  under 

is,  and  reached  Yarmouth.     The  Emperor  towed  the  Atlas  and  Alert  in  safety 

until  between  6  and  7  p.m..  when  thev  were  approaching  the  piers  to  enter  Yarmouth 

Harbour.    The  tide  was  at  this  time  falling  :  the  Master  of  the  Alert  and  the  crew  on 

i  her  douhted  whether  there  was  water  sufficient  to  float  the  Atlas  over  the  bar, 

and  shouted  to  the  Master  of  the  tug  not  to  attempt  to  enter  at  that  time.     It  does 

not  appear  whether  he  heard  them,  but.  whether  he  did  or  not.  he  persevered  in  the 

attempt,  and  the  schooner  came  to  the  ground  :  the  tow-rope  attached  to  the  smack 

broke,  and  both  she  and  the  Atlas  struck  the  ground,  and  drove  upon  the  beach  :  on 

which  the  tug  turned  round  and  left  them. 

Th<  -    •      in  number,  who  were  on  board  the  [337]  Atlas,  took  boat  to  con- 

sult with  the  Master  of  the  smack,  who  was  on  board  of  her.  as  to  the  measures  to 
be  adopted  for  >retting  the  vessels  off  at  the  flood  :  a  violent  squall,  however,  drove 
them  out  to  sea  :  the  squall  increased  to  a  hurricane,  and  their  lives  were  in  great 
peril,  but  they  were  providentially  picked  up  by  a  Ramsgate  tishing-smack.  and 
landed  at  Lowestoft  on  the  following  day. 

Phillips,  the  Master,  when  the  weather  had  become  calm,  went  ashore  in  his  boat. 

and  while  he  was  trying  to  find  out  his  owner's  aarent  for  the  purpose  of  procuring 

3S  stance  for  completi-  _  -         sje.    some  stra; ..      -  lout   authority  boarded 

the  Atlas,  and  brought  her  into  the  harbour  at  the  flood  early  in  the  morning,  the 

•  1  of  course  requiring  repairs,  but  the  cargo  uninjured. 

It  has  been  stated  that  the  Defendants  admit  all  the  g         :.s  of  the  petition 

i>UT  the  thirteenth,  which  is  as  follows:  "That  the  Plaintiffs  were  the  meai 
saving  the  vessel  and  cargo  from  total  loss,  and  at  the  risk  of  their  lives."  They 
(■lead  also,  first,  that  the  Plaintiffs  did  not  bring  the  Atlas  into  safety:  secondly, 
that  the  negligence  of  those  on  board  the  tug  having  occasioned  the  Atlas  and  Alert 
sioned  all  the  subsequent  expenses  :  and  third,  the  pendency  of 
-her  salvage  suit  by  the  ultimate  salvors. 

On  these  pleadings,  and  under  the  circumstances,  the  learned  Judge  has  rejected 
the  claim  of  the  Plaintiffs  in  toto  :  in  his  judgment,  which  he  appears  to  have  arrived 
at  with  great  regret,  he  makes  no  question  of  the  great  and  meritorious  exeii 
of  the  Plaintiffs,  and  he  expressly  decides  that  those  exertions  were  not  abandoned 
when  the  vessel  drove  on  [338]  the  beach  :  but  he  says  they  must  be  entirely  respon- 
sible for  the  misconduct  of  those  on  board  the  Emperor,  and  that  owing  to  that  mis- 
conduct those  exertions  were  "  in  no  degri      5         ssful :  ""  and  that  however  great  the 

-      lay  be  to  save  a   ship,  yet   if  they  are  not  successful  there   is 
sal  v.. 

In   a   certai-  the   ireneral   propositions  here  laid   down   are  undoubtedly 

if  the  ship  or  car:_r'>  -      ed  there  can  be  no  salvage,  and  if  this  result 

follow  from  the  miscarriage  or  the  misconduct  of  an  agent  employed  by  those  who 

claim  as  salvors,  however  great  or  meritorious  their  exertions  may  have  been,  they 

are  i  with  theii  r  this  pui  i  their  claim  entirely  fails.     But 

Lordshi]  -  mpelled  respectfully  to  differ  from  tin-  learned  Judge  in  his 

application  of  these  principles  to  the  facts  of  the  |      -  ;se.     Here  the  ship  and 

"ii  saved,  and  it   is  not  denied  that  this  result  is  in  a  great  measure 

attributable  to  the  very   meritorious  exertions  of  the   Plaintiffs;   in   the  cours 

-.  and  when  tl  was  near  its  accomplishment,  it  may 

ken.  for  the  sake  of  argument,  that,  by  their  agent's  misconduct  or  mismai 
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uieiit.  an  untoward  interruption  was  occasioned;  and  that  t:  of  t  1  j. •  ■ 

and  cargo  to  a  certain  extent  temporarily  revived,  but  they  never  abandoned  their 
save  her  :  that  which  without  their  authority  and  against  their  will 
there,  might  and  would  ha\  and  if  it  had 

it   cannot   be  conceived  that   their  claim   for  compensation  could   i 

entirety  on  the  ground  of  the  misconduct  which  ha-  now  been  held 
fatal  to  it. 

[339]   I  •    which  their  Lordships  will  have  i"  recommend  to  Her  Maji 

in  this  case,  will  rest  on  two  propositions.     Tin-  first  is  this:  that  where  a  salv;;_ 
finally  effected,  i  hose  who  meritoriously  cont  ribute  to  that  result  are  entitled  to  a  share 
in  the  reward,  although  the  part  they  took.  _  by  itself,  would  not  in  fact  have 

produced  it.     There  is  a  cas  which  is  a  strong  and 

clear  illustration  of  this  proposition,  and  an  authority  for  it,  if  any  were  needed — 
the  Jongi  Bast  5  I     R         12  '        There  the  vessel  was  found  by  the  salvors  stuck 

i  a  rock,  her  bottom  beaten  in,  and  her  rudder  lost  in  a  heavy  sea:  her 

ss  that  the  efforts  which  they  made  to  save  her  were  made  in  opposition 
M  •  opinion.      However,  they  succeeded  in  warping  her  off  and  kt- 

her  afloat  long  enough  to  enable  him  to  take  out  some  of  her  cargo,  which  was  bullion  ; 
then  she  sank,  and  the  salvors  left  her  for  a  time:  but  returned,  and  in  their  sight 
she  was  weighed  up  by  others  who  had  intervened,  and  her  who  s     rescued.     Sir 

William  Scott  determined  that  the  claimants  had  not  abandoned  her.  and  in- 
take!, to  have  abstained  from  interfering  in  the  last  si    _  :ause  they  saw  the  work 

•     eing  well  done  by  others,  and  their  interference  would  have  been  useless, 
had.  he  said,  been  the  immediate  instruments  of  saving  her  from  the  original  da 
and  of  bringing  her  to  the  place  where  the  other  parties  were  enabled  to  complete 
the  recovery.     That  learned  Judge  made  them  equal  with  those  other  parties  in  the 
salvage.     Thi-  case,  which,  it  may  be  observed,  is  mentioned  with  approbation  by  Mr. 
:    -      -    -  ory  iti  Tht  >/'ij,  Henri/  Ewbank  urn:  I  !   Sumner's  Amr.  Rep.    122), 

[340]  would  have  been  on  all  fours  with  the  present  but  for  the  alleged  misconduct 
of  the  agent,  assumed  to  be  that  of  the  Plaintiffs  themselves,  which  difference,  for  the 
present  purpose,  is  immaterial. 

This  introduces  the  second  proposition — that  where  success  is  finallv  obtained, 

ire  mistake  or  error  of  judgment  in  the  manner  of  procuring  it.  no  misconduct 

of  that  which  is  wilful  and  maybe  considered  criminal,  and  that  proved  beyond 
a  reasonable  doubt  by  the  owners  resisting  the  claim,  will  work  an  entire  forfeiture 
of  the  salvage.  Mistake  or  misconduct  other  than  criminal  which  diminishes  the 
value  of  the  property  -alved.  or  occasions  expense  to  the  owners,  are  properly  con- 
sidered in  the  amount  of  compensation  to  be  awarded.  Wilful  or  criminal  mis- 
conduct may  w'ork  an  entire  forfeiture  of  it  :  but  that  must  be  proved  by  those  who 
impute  it.  The  presumption,  of  course,  is  in  favour  of  innocence,  and  this  rule 
appl;  in  favour  of  salvors  that  the  learned  Judge  of  the  Admiraltv.  in 

the  case  of  the  Charles  Adolphe  (Swab.  153),  has  laid  it  down  that  the  evidence  must 
be  conclusive  before  they  are  found  guilty  :  by  which  he  must  be  understood  to  mean 
that  it  must  ie  such  as  leaves  no  reasonable  doubt  in  the  mind  of  the  Judge.  It  is 
not  disputed  that  this  case  falls  within  the  first  of  these  two  propositions.  The 
salvage  has  been  effected,  and  the  Plaintiffs  have  meritoriously  contributed  to  produce 
it.  What.  then,  are  the  circumstances  which  are  to  bring  it  within  the  latter  part 
of  the  second,  so  as  to  justify  the  entire  denial  of  compensation  ?     Assuming  for  the 

nt  that  they  are  to  be  responsible  for  the  acts  of  the  Master  of  the  Etnpi 
what  is  the  evidence  of  any  wilful  misconduct  in  him?     There  is  [341]  no  proof  that 
he  heard  the  voices  of  those  who  requested  him  to  anchor  for  the  night,  or  that  he 
knew  or  believed  there  was  too  little  water  to  float  the  Atlas  over  the  bar,  or  that  he 
might  not.   in  the  exercise  of  an   honest    judgment,  have  believed  that  there  was. 
There  can  be  no  doubt  that  it  would  have  been  very  beneficial  to  the  owners  if  he 
could  have  placed  the  vessel  in  perfect  safety  that  night,  and  he  may  have  been  i 
by  an  h  mest  desire  to  do  so.     It  is  not  enough  to  say  that  there  are  circumst: 
which  mav  favour  an  opposite  presumption — the  conclusion  is  still  left  in  reasonable 
doubt  :  and  on  evidence  of  this  character  a  verdict  of  guilty  could  not,  accord! :  _ 
the  decision  of  the  learned  Judge  in  the  case  last  mentioned,  be  properly  pronounced. 
It  is.  therefore,  unnecessary  to  consider  that  which  their  L  trdsnips  have  hitherto 
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ssu     ed.  namely,  whether  the  learned  Judge  correctly  held  the  salvors  to  l>e  entirely 
-     le  in  this  ease  for  the  misconduct  of  their  agent  :  nor  do  their  Lordships 
intend  to  pronounee  any  opinion  upon  that  point.     There  can  lie  no  doubt  that  if 
e  imprudence  or  unskilfulness  of  the  agent  the  value  of  the  property  be  dimin- 
ished, the  principal,  however  innocent,  or  however  meritori     is  as  1 
must  suffer  for  it  in  the  diminished  amount  of  his  compensation.     But  when  the 
moral  considerations,  and  the  considerations  of  policy,  which  enter  largely  into  the 
-   Ivage,  are  taken  into  account  :  when  also  it  is  reuienilwsred  in  how  many 
insta  -  s  agent,  but  is  1  ouud  to  accept  on  the  spur  i 

moment  such  offers  of  service  as  tend  apparently  to  expedite  or  secure  the  completion 
of  the  salva-e  :  [342]  and  also  in  how  many  instant    -  2         -      aduct  is  entirely 

bevond  the  control  or  direction  of  the  principal. — it  may  perhaps  be  found  that  even 
the  limited  amount  of  responsibility  just  stated,  may  almost  exceed  the  extent 
warranted  by  sound  policy  or  strict  justice.  'dships.  however,  thro-' 

out  merely        a      rd  against  the  supposition  of  their  having  considerately  assented 
to  the  doctrine  of  the  learned  Judge  in  this  case  :  and  they  entirely  reserv 
decision  upon  it  until  some  case  shall  mak-  -         :o  pronounee  one. 

Their  Lordships  will,  therefore,  recommend  to  Her  Majesty  that  the  jud_ 
be  reversed,  with  the  costs  below  and  the       -  -     :  this  appeal.     They  will  also  re- 
commend that  the  salvage  shall  be  allowed  on  the  most  liberal  scale,  agreeing  as  they 
do  entirelv  with  the  learned  Judge  below,  that  the  services  of  the  Plaintiffs  weiv 
meritorious,  and  they  regret  that  the  share  of  each  individual  will  nect-- 
srnall.     The  fund  appears  to  have  been  of  the  value  of   ,    .       : rom  the  half  of  this 

e  has  already  given  to  the  beaebmen.  who  completed  th-.   -  _     ~    - 

their      sts.      Their  Lordships  will  recommend  that  £190.  the  residue  of  this  n. 
be  divided  equally  between  the  two  smacks. 

s'  Dig.  til    SHIPPING;  A.  WILL  Saltagk;  3.  Possession 
conduct  or  mm*  of  SiM.     S.C.  31  L.J.  Ad.  210 ;  8  Jur.    N.S     753;6LiT    7    1 
10W.R.  830;  Lush.  518      See  the  F  -    \  L.R.  1  P.C.  4.  -  .  PC. 

N  -      L26;  the  Killet         L882,  G  P.D.  193,  198;  the  Mar         ••_    7  P.P.  206J 
A.S    to    admiraltv   jurisdiction   of   Priw   Council,   see   note   to    Malcolm  ■ 
362,  15  M 


[343]  OS  APPEAL  FROM  THE  SUPREME  COURT  OF  NEW  SOUTH  WALES. 

CHARLES  HENRY  HUMPHREY  and  JOHN  CHRISTIAN.— Apj  -      WILLIAM 

N'  'WLAXP.— /?-  -   •  n,  '■  i  *  *  Teh.  4.  5.  and  6,  L862] 

The  principles  which  govern  the  appellate  Court  in  _  _   a  new  trial  \i 

the  verdict  of  the  jury  is    a     nst  the  opinion  of  the  presiding  Judire.  explained. 

Trespass  for  breaking  and  entering  a  close  of  land  used  as  a  cattle  run  h 
Wales.     From  the  evide'  geared,  that  for  upwards  of  tv 

ye;.   -  the  action  wa-  :.ced.  there  had  been  a  concurrei.- 

tion  of  portions  of  the  land  by  the  predect  —     -  Plaintiff 

Defendants,  and  that  the  various  occupiers  had  each  permitted  the  othe   • 

-inue  in  the  use  and  occupation  of  the  land.     The  jury   found  for 
Plaintiff,  but  the  presidii  _  _  -       -satisfied  with  the  verdict.      I 

appeal    from   a   judgment    ref   -     a         new   trial. — Held,   that   thi 
acq       -  by  the  Plaintiff.  ..  -     under  whom  he  claimed,  and  thi 

interrupted  continuance  of  the  occupation  by  the  Defendants  of  part  of  the 
run:  coupled  with  the  non-interference  with  sue!  possess  bv  those  under 
wl.  '\intiff  claimed,  were  material  facts  for  the  consideration  of 


*  Present :  The  R  Lord  Chelmsford,  the  Right  Hon.  the  Lord   ; 

truce,  the  Ri'jrht  Hon.  the  Lord  ,d  the  Riiiht  Hoi     - 

Edward  Ryan. 
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jury;  and  as  tin.'  Judge  was  dissatisfied  with  the  verdict,  a  new  trial  was 
directed. 
In  reversing  the  judgmenl  of  the  Courl  below,  costs  of  the  rule  for  a  nen  trial 
were  directed  to  abide  the  evenl  of  the  cause,  but  the  costs  of  the  appeal 
directed  to  be  paid  by  the  Respondi 

This  was  an  action  of  trespass  brought  by  the  Respondent  against  the  Appellants 
tnl  ,  respasses  alleged  to  have  been  i  ommitted  by  the  Appellants  upon  a  certain  close 
of  land,  or  cattle  run.  called  the  "  Walhalla,"  alleged  to  be  the  property  of  the 
Respondent. 

The  declaration,  filed  in  March,  185  1  tics  [344]  pa  ed  by  the 

Appellants  and  their  servants  on  the  1st  of  February,  1852,  and  at  divers  other  days 
and  times,  by  breaking  and  entering  a  close  or  cattle  run  of  the  R  nt,  'ailed 

■'Walhalla."  in  the  district  of  Liverpool  Plains,  described  in  a  m  red  to  the 

declaration,  depasturing  the  same  with  cattle,  ami  depriving  the  Respondent  of  the 
use  thereof:  and  also,  that  the  Appellants,  on  the  17th  of  September,  1857,  and  on 
divers  other  occasions,  broke  and  entered  the  close  or  run,  and  pulled  dowi 

oyed  a  paddock,  stockyard,  and  hut  of  the  Respondent,  situated  on  the  run.  and 
drove  a  large  flock  of  sheep  into  the  paddock,  and  scattered  the  Respondent's  cattle. 

The  Appellants  pleaded  first,  not  guilty  :  second,  to  the  first  count,  not  possess,  d  . 
third,  to  the  second  count,  not  possessed;  fourth,  as  to  so  much  of  the  second  count 
as  related  to  pulling  down  and  destroying  the  paddock,  stockyard,  and  hut.  that,  at 
the  time  of  the  erect  inn  thereof  by  the  Respondent,  and  from  thence  hitherto,  the 
Appellants  were  lawfully  possessed  of  the  close  or  run  on  which  the  same  were 
situated  :  that  while  they  were  so  possessed,  because  the  paddock,  stockyard,  and 
hut  were  encumbering  the  same,  they  pulled  down  and  destroyed  them,  as  they 
lawfully  might.  The  Respondent  joined  issue  on  the  first,  second,  and  third  plea 
and  traversed  the  possession  by  the  Appellants  of  the  run,  and  their  right  to  pull 
down  and  destroy  the  paddock,  stoekyard.  and  hut.  On  this  replication  the  Appel- 
lants joined  issue. 

The  trial  took  place  before  Sir  Alfred  Stephen,  the  Chief  Justice,  and  a  special 

jury.     The  Respondent  began  and  proved  that  the  station  known  as  Walhalla  [345] 

iriginally  occupied  by  one  Rotton,  as  a  cattle  run.  in  the  year  1828.     That  in  the 

year  1832.  or  thereabouts,  Rotton  abandoned  the  run  to  two  of  his  servants,  named 

Dunn  and  Cronan,  and  transferred  his  possession  to  them.     That  l>unn  went  away. 

and  Cronan.  together  with  one  Ross  and  one  Parrott,  jointly  occupied  and  resided  on 

the  station  for  some  years,  during  which  time  their  cattle  fed  over  the  property.   That 

in  the  year   1835,  Cronan  sold  his  interest   in  the  land  and  cattle  to  Parrott.  and 

transferred  the  actual  possession  of  the  land  to  him  jointly  with  Ross.     That  in  the 

1839,  Parrott  sold  and  transferred  his  cattle  and  possession  of  the  land  to  the 

londent;  and  that   some  time  after,  the  Respondent  purchased  the  interest  of 

and  thereby  obtained  sole  possession,  and  continued  so  possessed  down  to  the 

time  of  the  commencement  of  the  action. 

The  Appellants'  case  was  this — they  claimed  possession,  under  a  Mr.  Uhr,  who, 
in  the  year  1835,  came  upon  the  land  with  sheep,  and.  as  they  alleged,  in  1835 
purchased  Cronan's  interest,  if  any  he  had.  Uhr.  afterwards,  in  1843,  transferred 
his  interest  to  one  Eales ;  and,  in  1854,  Eales  transferred  his  possession  and  flocks 
to  the  Appellants.  Evidence  was  given  by  the  Appellants,  that  Uhr  went  up  in  the 
years  1834  and  1835,  and  that  at  that  time  no  one  occupied  the  run  :  that  Cronan.  who 
lived  in  a  hut  on  the  west  side,  sold  whatever  rights  he  had  to  Uhr.  and  left  the  run  in 
the  latter  year  entirely  to  him.  and  that  Uhr  occupied  all  the  place  thenceforth  for 
many  years,  and  then  sold  it  to  Eales.  and  that  the  latter  and  the  Appellants  had 
occupied  the  whole  as  sole  owners  [346]  from  the  year  1843  till  the  commencement  of 
the  action.  There  was  also  evidence  to  show  that  the  Respondent  for  many  years 
prior  to  1854  had  not  been  upon  the  land  in  such  a  manner  as  indicated  him  to  i  le 
the  possessor,  or  even  a  claimant  for  the  occupation  of  the  run.  The  Respondent 
admitted  in  his  evidence  that  Eales  and  his  servants  had  been  upon  the  Walhalla 
depasturing  sheep  and  cattle  there  from  1834.  and  had  seen  thousands  of  Eales' 
spread  over  from  the  crossing  place  all  about.  It  was  also  proved,  that  in  the  year 
1850.  the  Respondent  had  passed  through  the  Insolvent  Court,  but  had  not  inserted 
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The  run.  the  subject  of  the  action,  in  his  schedule.     It  was  contended  on  behalf  of 

indent,  that  the  entry  of  Uhr  upon  the  land,  in  the  year  1835,  was  a  tres]       • 
against  the  then  possessor  of  the  land,  under  whom  the  Respondent  claimed. 

For  the  Appellants,  Uhr  was  called  as  a  witness,  and  was  cross-examined  as  to 
some  alleged  conversations  he  had  with  two  persons,  named  Robertson  and  Wa1 

rions  went  to  show  that  he  had  notice,  at  the  time  he  first  entered  on 
the  land,  that  it  was  occupied  by  others.  He  denied  that  he  had  used  the  express 
imputed  to  him.  and  the  Judge  permitted  Robertson  and  Watson  to  be  called  in  reply, 
to  contradict  him.  and  left  the  question  as  to  his  credibility,  and  the  effecr  of  the 
whole  of  his  and  their  evidence,  to  the  jury.  During  the  trial,  which  lasted  eight 
days,  the  Appellants  tendered  in  evidence  a  Crown  grant  to  Eales  of  a  portion  of  the 
land  in  dispute,  with  a  view  of  showing  that  Eales.  under  whom  they  claimed,  had  a 
leiral  title  to  the  land.  This  was  rejected  by  the  Chief  Justice,  in  pursuance  of  a  rule 
of  [347]  the  Supreme  Court  of  New  South  Wales  (a),  there  being  no  special  plea  on 
the  Record  in  support  of  which  the  alleged  grant  would  have  been  admissible  in 
evidence. 

The  jury   found   a  verdict   for  the  Respondent   on   all  the  issues,   with    £2 

damages  on  the  first  count,  and  £150  damages  on  the  second  count. 

The  Chief  Justice  was  dissatisfied  with  the  verdict,  and.  immediately  after  it  was 
delivered,  made  the  following  memorandum  on  his  notes  of  the  trial: — "  I  believe 
this  verdict  utterly  wrong  :  unless,  perhaps,  as  to  the  hut.  or  possibly  that  part  of  the 
station  included  in  the  particulars  which  lies  west  of  the  river:  as  to  the  east  side. 
the  evidence  very  largely  preponderates  to  show  that  the  cattle-steal  it  _  _  try  and 
their  successors  had.  quietly  but  unqualifiedly,  given  up  -  ss  on  of  that  portion. 
gglers  were  there,  no  doubt,  but  a  few  wanderers  from  a  herd  cannot  discharge 
the  office  of  occupiers  :  to  say  the  least,  there  was  an  involuntary  m-  compelled 
absence  of  possession  in  those  from  whom  the  Plaintiff  claims  (from  the  time  of  Uhr'g 
first  coming)  of  all  that  portion.  My  belief,  from  the  evidence,  is.  that  although 
Uhr  (for  whose  imprudent  speech  the  Defendants  have  evidently  been  made  to  suffer) 
mav  have  been  an  intruder  on  the  west  side,  where  his  conversation  with  Robinson 
occurred,  yet  on  the  east  he  found  the  country  vacant  :  and  it  seems  to  me 
monstrous,  that  [348]  the  owners  of  a  few  hundred  cattle  should  be  deemed  in 
q  of  land  which  they  have  once  so  abandoned,  and  which  they  could  not 
have  continued  to  occupy  if  they  would." 

The  Appellants  applied  for  a  new  trial,  on  the  following  grounds: — First,  that 
the  verdict  was  against  evidence,  and  the  weight  of  evidence:  secondly,  that  the 
damages  were  excessive  :  thirdly,  that  the  damages  were  assessed  by  the  jury  on  a 
false  principle,  and  under  the  impression  that  the  witness.  Eales.  as  prior  occupier 
of  the  locus  in  quo.  was  the  party  really  responsible  for  damages,  and.  therefore, 
that  they  could  include  in  their  verdict  the  whole  time  laid  in  the  declaration,  without 
reference  to  the  time  when  the  Appellants  became  occupiers  :  fourthly,  that  the  Judge 
admitted  in  evidence  against  the  Appellants  certain  conversations  between  Rob< 
and  Uhr.  and  between  Watson  and  Uhr.  and  allowed  Uhr  to  be  cross-examined  about 
such  conversations,  and  evidence  to  l>e  given  in  reply  and  in  contradiction  of  I  br'a 
evidence  as  to  the  alleged  conversations  :  fifthly,  that  the  Judge  allowed  evidence  to  lie 
given  by  Robertson  and  Watson,  of  conversations  between  them  respectively  and 
Uhr,  such  evidence  being  avowedly  tendered  on  the  Respondent's  part  to  show  that 
Uhr  entered  upon  the  locus  in  quo  with  notice  and  in  violation  of  supposed  previous 
■  rights  in  other  persons  :  sixthly,  that  the  Judge  refused  to  admit,  on  behalf 
of  the  Appellants,  evidence  that  part  of  the  locus  in  quo  was  comprised  within  a  grant 
from  the  Crown  to  Eales.  dated  the  28th  of  <  tctober,  1857,  or  to  allow  the  grant  to  be 
put  in  evidence  :  seventhly,  that  the  Judge,  in  accordance  with  the  law  of  the  Supreme 
Court  of  [349]  New  South  Wales,  as  laid  down  in  Lestt  r  v.  Girard,  and  his  expi  -  se 
intention  at  the  trial  of  acting  upon  the  same,  admitted  evidence  of  original  and 

I  This  rule,  dated  the  12th  of  April,  1856,  was  in  the  following  words: — "'  I 
denial  that  the  close  is  the  Plaint  iti's.  or  that  the  Plaintiff  was  i  ossessed  of  the 
shall  put  in  issue  only  the  fact  thai  he  had  exclusive  possession  when  the  Defendant 
entered,  but  not  the  circumstances  which  made  the  entry  lawful,  which  must  be 
pleaded  specially." 
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occupation  of  the  locus  in  quo  anterior  to  Respondent's  all. 
by  various  persons  under  whom  Respondent  professed  to  claim;  eighthly,  that  the 
left  the  evidence  with  respect  to  such  pi  ii  ie  jury,  as 

•  ie,  whether  the  Respondent  had  or  had  lusive  possession  al 

-  when,  etc.  :  ninthly,  that  during  the 
the  Appellants  had  entered  upon  their  evidence,  the  foreman  of  the  jury  • 
strong  a   prep  in  favour  of  the  Respondent,   and   prejudici  •;    the 

Appellants,  and  so  clearly  continued  in  such  Btate  of  mind  throughout  the  •■• 
and  before  the  Judge's  summing  up,  that  the  verdict  must  I 

fairly  be  presumed,  as  far  as  the  foreman  erned,  to  have  been  a  biased  and 

partial  verdict,  and  that  his  inilu.  foreman  must  or  may  have  had  considerable 

effect,  to  the  prejudice  of  the  Ap]  itli  the  1 

The  motion  for  a  new  trial  was  heard  before  the  mil  Court,  &  l 

Justice  Sir  Allied  Stephen,  and  the  Judges.  Dickinson  and  Milford,  and  on  the 
of  July.  1859,  Mr.  Justice  Dickinson  delivered  the  following  judgment  of  the  Court 
upon  the  question  rai-ed  as  to  the  right  of  the  Respondent  to  maintain  an  actio 

>s  for  what  the  Appellants  did  after  the  Respondent  came  upon  the  land:  — 
'■  We  are  unable.  a>  yet.  to  deliver  our  judgment  upon  this  ease.  But  a  point  of 
law-  has  occurred  in  it.  the  solution  of  which,  we  have  been  informed,  may  [350] 
affect  the  conduct  of  an  action  partly  tried,  and  of  some  other  cases  similarly 
circumstanced,  in  which  the  same  point  will  arise.  Reserving  for  future  de 
all  the  other  questions  in  this  ease,  we  now  proeeed  to  pronounce  our  opinion  upon 
the  one  le^ral  proposition  adverted  to.  By  the  evidenee  at  the  trial,  it  apj  ■ 
that  the  Plaintiff,  and  also  the  Defendants,  with  their  respective  servants,  flocks,  and 
herds,  had  been  on  the  _ ether  for  several  years  past      Each  party  claimed 

the  land,  as  having  been  the  last  in  a  chain  of  occupie   -  k  of  whom  permitted 

his  immediate  successor  to  step  into  his  position.  The  Plaintiff  contended,  that  the 
first  in  his  chain  of  predecessors  had  exclusive  □  of  the  locus  before  the  first 

in  the  chain  of  the  Defendants'  predecessors  entered  upon  it  :  that,  therefore,  the 
first  of  their  predecessors  was  a  trespasser  on  the  first  of  the  Plaintiff's:  and  that, 
ither  the  latter  person,  nor  any  of  his  successors,  had  ever  abandoned  the 
land,  or  acquiesced  in  the  intrusion  thereon  of  the  Defendants'  ancestors,  the 
Defendants,  and  all  through  whom  they  claimed,  were  trespassers  on  the  Plaintiff. 
and  upon  all  through  whom  he  derived  possession.  The  Defendants  contended,  on 
the  other  hand,  that  the  first  of  their  predecessors  entered  on  the  land  when  it  was 
abandoned,  or  at  least  uuoecupied  :  that  all  their  predecessors  and  themselves  had 
had  continuous  and  uninterrupted  possession  of  the  locus,  and.  therefore,  that  the 
place  was  theirs,  and  not  the  Plaintiff's,  and  that  the  Plaintiff  was  a  trespasser  upon 
them,  instead  of  their  having  been  trespassers  on  the  Plaintiff.  The  Defendants, 
moreover,  contended,  that  as  upon  the  evidence  it  was  clear  that  they  were  on  the  land 
before  the  Plaintiff  came  there,  the  latter  [351]  could  not  maintain  an  action  of 
trespass  for  what  the  Defendants,  their  servants,  flocks,  and  herds,  did  after  the 
Plaintiff  came  on  the  place,  even  if  the  Defend;  similar  acts,  were  trespassers 

on  him  whom  the  Plaintiff  succeeded.  The  latter  is  the  point  we  are  about  to 
decide  on  this  occasion.  Upon  this  point,  the  following  eases  were  cited  at  the  bar: 
— Harper  v.  Charlesworth  (4  Barn,  and  Cr.  574  >  :  Butcher  v.  Butcher  (7  Barn,  and 
Cr.  39  tbers  v.  Donaldson  ill  East.  Go):  Marker  v.  Birbeck  (3  Burr.  1" 

U  v.  Broun  |5  Bingh.,  7i:  Taylor  v.  Parry  (1   Man.  and  Gr.  604);  Dot 
Carter  v.  Barnard  (13  Q.  Ben.   Rep.  945);  Li<  a  Exeh.  Rep.   9 

and  Filarim  v  vpton  and  DorehesU      1:  ■  L.J.  C.B.  330).     It 

has  been  held  and  acted  on  for  many  years  in  this  Court,  that  a  person  in  exclusive 

--ion  of  any  land  in  this  Colony,  can  maintain  trespass  against  a  person 
without  better  title  trespassing  on  him  :  and  entitled  to  reeover  on  the  issue  joined  on 
the  plea  not  possessed.  We  think  that  such  holding  was  correct,  on  the  authority  of 
Harper  v.  Charlesuorth.  and  Chambers:  v.  Donaldson.  Our  decision  in  Hardy  v. 
Wist  does  not  touch  this  point  :  as  there,  the  fact  that  the  Plaintiff  was  an  intruder 
on  the  Crown,  and.  therefore,  under  the  enactments  then  in  force,  guilty  of  a  mis- 
demeanour, was  pleaded  in  confession  and  avoidance  of  his  possession.  Now.  if 
a  person  in  possession  has  a  hold  on  the  land  so  strong  that  he  can  maintain  it 
atrainst  every  one  except  him  who  can  prove  himself  to  be  the  rightful  owner,  tbe 
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■     --  ssor  must,  -we  think,  be  able  (except  as  against  that  owner)  to  deliver  |      -     - 
of  the  same  land  to  anybody  :  and  the  person  to  whom  such  [352]         •   •  given 

can   then   maintain   trespasses   against    all  wrong-doers.     Now.   it   was   decided   in 
Browne  v.  Dawson  (12  Ad.  and  El.  624),  that  a  mere  trespasser  cannot,  by  the  very 
act  of  trespass,  immediately  and  without  acquiescence,  give  himself  what  the  law 
understands  bv  '  possession  '  against  the  person  whom  he  ejects,  and  drive  the  latter 
to  produce  his  title,  if  he  can.  without  delay,  reinstate  himself  in  his  former  p 
sion.     Therefore,  assuming  that  the  first  person  in  the  Defendants"  chain  or  line 
came  on  the  land  after  the  first  in  the  Plaintiff's  line,  and  was  a  trespasser  upon  him. 
and  the  latter  did  not  acquiesce  in  that  trespass,  his  possession  was  in  point  of  law 
unaffected  by  it.  and  could,  we  think,  be  transferred  by  him  as  effectually  as  if  he 
had  not  been  trespassed  on.     His  successor  would  have  a  right,  therefore,  to  mail 
an  action  for  every  trespass  committed  after  he  came  in.  and  for  every  continuance 
of  a  trespass  in  his  own  time,  although  commenced  in  the  time  of  the  person  who  let 
him  in:  for  every  continuance  of  a  trespass  is  a  new  trespass.  Hohne*  v.  1! 
Ad.  and  P  Hudson  v.  Jiehofson  (5  Mee.  and  Wels.  437  i.     We  are.  therefore, 

of  opinion  that  we  may  proceed  in  the  course  followed  by  the  Court  for  so  long  a 
time,  and  may  safely  hold  in  this  case.  that,  if  the  first  person  in  the  Plaintiff  - 
was  in  exclusive  possession  of  the  locus  before  the  first  in  the  Defendants"  came  on 
it.  and  thence  the  posset  :.  passed  through  other  persons  to  the  Plaintiff,  and  if 
neither  the  Plaintiff  nor  any  of  his  line  acquiesced  in  the  trespassers,  if  any.  in  the 
Defendants'  chain,  the  Plaintiff  may  maintain  an  action  again-:  ;  e  Defendant — not, 
indeed,  for  bringing  his  servants,  etc..  on  the  land  before  the  [353]  Plaintiff  came 
into  ]  of  it,  but  for  continuing  to  keep  them  there  after  the  Plaintiff  entered. 

We  see  nothing  in  anv  of  the  cases  cited  which  can  disturb  the  law  thus.  now.  and 
formerly,  laid  down.  In  Broun  v.  Bevett  io  Bingh.  7  i.  it  was  held,  that  the  Plaintiff 
could  not  maintain  trespass,  simply  because  he  had  no  exclusive  p<    -   a  Butcher 

v.  Butcher,  and  Litcl  rdd  v.  Ready,  were  cases  to  show  what  persons  could  maintain 
.ss  bv  relation  for  acts  done  when  they  were  physically  off  the  land.  Here 
th«  Plaintiff  only  seeks  to  recover  for  trespasses  done  while  he  was  actually  on  the 
land.  Doe  dem  Carter  v.  Barnard  merely  shows  that  in  ejectment  possession  is 
sufficient  of  itself,  as  it  is  in  trespass,  but  is  only  prima  fa-cie  evidence  of  title. 
Taylor  v.  Parry  was  an  action  on  the  case,  and  do*  ich  the  point  befoi 

The  |  v.  Birkbeck.  -i  Burrow's  Reports,  merely  states  the 

old  proposition,  that  a  possessor  may  maintain  trespass  against  a  wrong-doer.  The 
case  of  Pibjrim  v.  The  Southampton  and  Dorchester  Railway  Co.  seems  to  have  been 
mistaken  by  the  learned  reporter  of  it.  According  to  the  latter  part  of  his  marginal 
note,  that  case  would  seem  to  prove  the  point  maintained  for  the  Defendants.  But 
on  perusal  of  the  case,  it  is  clear  that  the  Court  did  not  there  decide  that  a  Plaintiff, 
after  resuniir._  ould  not  bring  an  action  for  the  continuance  of  a 

in  before  the  resumption.     But  the  Court  held,  that  the  trespass  in  that 
i  before  the  resumption,  and  so  that  there  was  no  contii. 
of  it  after  the  Plaintiff  came  in  again.     That  case  was  an  action  of  tie-      -  '.jr.. 

in  which  the  Defendants  pleaded — first,  not  guilty  :  secondly,  that  the  [354] 
was  not  the  Plaintiff's.     It  appeared  in  evidence,  that  the  close  was  tak 
sion  of  by  the  Defendants,  who  dug  the  foundations  of,  and  began  to  build,  a  railwav 
station  thereon.     The  close,  at  the  time  of  the  Defendants'  entry  thereon,  was  in 
the  occupation  of  a  third  ho  paid  rent  to  the  Plaintiff.     The  Plaintiff 

offered  evidence  to  show,  that  after  the  commencement  of  the  trespass,  and  before  the 
action,  she  had  resumed  possession  of  the  close  for  a  time,  which  evidence  the  Judge 
refused  to  admit.     On  motion  for  a  new  trial,  the  Court  refused  to  grant  one.  and  held 
that  the  Judge  was  right,  and  that  the  cases.  Holm*  -  v.  W    -       i  10  Ad.  and  El. 
and  Hudson   v.  .V  .",   Mee.   and  Wels.        "  ed   for  the  Plaintiff,  did 

support    the   |  -,   for  which   hi  led — namely,   that   the   Plaintiff  was 

:1  of  so  much  of  the  Defend.  -•     -        -      :  after 

the  Plaintiff  I  The  Court  said  as  follows: — 'In  the  two       -   - 

relied  on.  a  f.         -  1  which  is  wanting  in  this.     The  tr<  -        -       •  i plained  of  in 

each  of  t  -  an  act  done  tiff's  land,  which  was  kept  and 

continued  there  by  a  superincumbent  we  s  'ie  Defendants'  land,  continually 

sing  the  buttresses  and  timbers  on  the  Plaintiffs  land.'     In  Hudson  v.  Xichohon, 
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Lord  Abinger  says,  '  The  timbers  were  put  into  the  Plaintiff's  soil  by  the  Defendant, 

ipport  his  house,  and  were  continued  there  by  him,  rendering  him  substantially 

a  trespasser,  as  much  as  if  he  had  stuck  a  pole  in  the  land  of  the  Plaintiff.'     The 

act  here  c plained  of  was  not  a  trespass  againsl  tin*  Plaintiff,  who  was  not   in 

possession  at  the  time  it  was  dune.  For  these  reasons,  the  Chief  Justice  and  myself 
are  of  opinion  [355]  with  the  PL  intiff.  Mr.  Justice  Milford  agrees  in  this  con- 
clusion, because  the  question  has  been  settled  by  a  long  course  of  practice.  He 
thinks,  nevertheless,  that  if  it  were  new.  the  point  would  require  further  considera- 

On  the  31s1  of  December,  1859,  Sir  Alfred  Stephen  delivered  the  judgment  of  the 
Court  upon  the  remaining  points  raised  by  the  motion.     After  setting  out  the  plead- 

and  evidence,  and  holding  thai  the  jury  had  abundant  material-,  to  enable 
them  to  find  as  a  fart  that  neither  the  Respondent  nor  any  of  his  predecessoi 
abandoned   the   run,  he   proceeded: — "From  this  conclusion   I  do   no!    dissei         I 
nevertheh  yself  bound  to  express  the  opinion,  that  the  verdi  j u r v 

(unless.   indeed,   as  to  the   western   portion   of  the   rum    «,i-   a    mistake]     ■•  The 

evidence  appears  to  ly  to  preponderate,  and  especially  w  insider  the 

abilities,  in  favour  of  the  conclusion  arrived  at  by  Uhr,  when  he  took  possession, 
that  the  eastei  the  river  was  unoi  Here  was  an  enormous  extent  of 
country,  capable  of  feeding  tOOO  cattle,  or  more:  two  men. isly  very  small 

^.  uniting  afterwards  with  a  third,  similarly  situated  I  for  so  I      >      i  '   from  the 

.  lived  in  two  huts  on  the  western  side  of  it.  We  do  not  rind  that  they  had 
servants:  they  could  not.  therefore,  have  looked  after  cattle  far  from  their  own 
homestead,  and  they  had.  in  1835,  about  TOO.  or.  at  the  most.  1000  head,  among 
them.  It  is  highly  improbable  that  men  so  circumstanced  could  possibly  have 
retained   pi  .  even   had  they  desired  to  do  so.  of  the  more  distant  and  un- 

manageable tract  on  the  opposite  side  of  the  -tie. mi.  There  may  have  been,  as 
there  always  are  witli  every  large  herd,  stragglers  [356]  from  the  station  :  but  that 
cattle  of  Parrott's,  the  Rosses,  or  Cronan,  occupied  that  side,  or  were  intentionally 
depastured  there,  either  in  1835  or  1836,  seems  to  me  to  be  scarcely  credible.  I 
cannot  say.  however,  that — if  any  part  whatever  of  the  Walhalla  run.  trespassed  on 
by  the  Defendants,  was  in  the  Plaintiff's  possession  at  the  time  of  such  trespass — 
the  verdict  on  the  whole  was  wrong.  It  is  probable  that  I  might  not  have  returned 
a  verdict  for  the  Plaintiff,  even  as  to  the  western  side:  but  the  evidence  aflV 
that  portion  differed  very  widely  from  that  which  respects  the  other  portion.  We 
come  now-  to  the  objection,  that  the  damages  were  excessive.  The  first  count  of  the 
declaration  charged  the  Defendants  with  having  committed  :s  from  the   1st 

of  January.  1>52 — the  commencement  of  the  suit  being  March.  1858.  The  Defen 
were  proved  to  be  liable,  however,  only  since  the  month  of  June.  1854.  For  those 
trespasses  the  jury  awarded  £^000.  damages.  The  second  count  complained  that 
the  Defendants  pulled  down  a  paddock  stock-yard  and  hut,  and  scattered  the  Plain- 
tiff's cattle  by  turning  in  sheep  there,  whereby  some  of  the  cattle  were  lost,  and  the 
re-t  w-ere  injured.  For  these  latter  trespasses  the  jury  gave  £150,  damages.  As 
to  the  dan  I  mentioned.  Michael  Xowland  proved  that  the  Defendants,  during 

the  period  specified,  had  always  3000  sheep  on  the  east  of  the  river,  and  above  1000 
on  the  west,  besides  800  or  900  cattle.  William  Xowland  swore  that,  during  the 
same  period,  the  Defendants  had  there  from  500  to  1000  cattle,  and  5000  or  6000 
sheep.  With  respect  to  the  smaller  damages,  the  injury  proved  to  have  been  done  was 
unquestionably  great  :  and  in  fact,  little,  if  any,  com-[357]-plaint  was  made  as  to  the 
verdict  on  that  score.  But  the  damages  under  the  first  count,  it  was  urged,  were 
utterly  unprecedented  and  unjustifiable,  and  must  have  included  the  period. 
evidently,  of  Eales'  occupation,  long  prior  to  that  of  the  Defendants.  It  is,  doubtless, 
extremely  difficult  in  this  case,  as  in  many  others,  to  perceive  that  the  sums  awarded 
for  the  trespasses,  if  reduced  to  arithmetical  calculation,  are  duly  proportioned  to 
the  injuries  inflicted.      And.  with   respect  to  the    £2000,  dai  o  evidence  was 

given  to  furnish  the  jury  with  any  guide  as  to  the  pecuniary  loss  likely  to  have 
sustained,  or  even  as  to  the  annual  money  value  of  the  station.      It  must  be  obvious, 
however,  that  the  Plaintiff  was  seriously  damnified  by  the  knocking  down   of  the 
hut  and  destruction  of  his  fencing,  and  still  more  by  the  continuous   intrusion  of 
the  Defendants'  sheep  and  cattle.     The  actual  damage  done  to  the  owner,  in  such 
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-   -  ot  to  be  estimated,  as  we  conceive,  by  the  mere  value  of  those  erecti      - 

and  .ss  that  was  eaten  or  destroyed  by  the  intruding  anil;.     -  even, 

altogether,  we  think,  bv  the  losses  arising  from  the  non-:  -       r  the  deterioration 

herd.     the  Plaintiff  L-.  -      ned  considerable  ;;  .  and  was 

put  to  much  trouble,  by  the  Defendants'  acts  :  and  they  moreover  inflicted  on  him 
the  more  serious  injury  of  thereby  furnishing  evidence  against!  intiff  in  their 

own  favour.     For  every  act  of  entrar.  specially  of  continued  depasturing 

the  Defendants"  sheep  and  cattle,  as  also  of  their  pulling  down  huts,  and  the  like, 
-      -if  evidence  of  ownership  and  p. . --   ssion  in  1      •      individuals.     The  amou 
monev  which  may  be  adequate  for  the  compensation  of  such  injuries  is  not  [358] 
susceptible  of  minute  pecuniary  computation.     By  the  verdict,  the  D. 
shown  to  have  been  wro:  a  and  when  a  wrong  has  been  committed,  the  w; 

doer   must    suffer    from   the    impossibility,   which   will   often   occur,   of   accurately 
the  amount  of  d      lages.     In  actions  of  tort,  moreover,  the  Court  will 
not   interfere   with  the  darn    _    •  .  tionate  to  the 

injury. — Williams  v.  Currie  (1  Com.  B.  Rep..  ^4  I  \  .w.  the  d.  »es  unded  ou 
the  first  count,  we  rind,  will  give  the  Plaintiff  rather  more  than  £500  a  year  for  the 
time  indicated.  Can  we  say  that  such  an  amount  is  g  ss]  disproportionate  to  the 
injury  here  inflicted  on  the  Plaintiff!  If  we  consider  the  number  of  sheep  actually 
depastured  yearly  on  the  ground  by  the  Defendants,  or  the  number  which  the 
Plaintiff  misrht  have  fed  on  •   sworn  to  on  the  trial,  a  very  small  annual  sum 

for  each  animal  would  alone  make  the  _  .  _  ate  amount.  But  to  this  we  may  add 
something  for  the  annoyance  and  trouble  sustained  by  the  Plaintiff,  and  also  the 
injury  done  in  and  bv  the  mere  act  of  occupying  the  laud.  On  the  whole,  therefore, 
we  are  of  opinion,  that  the  amount  awarded  for  damages  in  the  first  count  will  not 
justify  the  grant  of  a  new  trial.  As  to  the  sum  given  for  the  damage  alleged  in  the 
second  count,  the  sa  -  :nilar  observations  arise.     On  neither  do  we  think  that, 

under  the  circumstances  stated,  we  ought  to  disturb  the  verdict.  It  i-  -  le  that 
we  might  ourselves  have  given  less  damages,  but  we  cannot  see  that  the  jury  were 
influenced  by  any  improper  motive,  or  that  they  proceeded  on  any  erroneous  principle. 
— C  eed  v.  Fisher  (9  Exch.  Rep.,  il'2).  On  the  assumption  that  the  verdict  is 
unimpeachable,  as  [359]  to  the  continuous  possession  in  the  Plaintiff  of  the  entire 
run.  I  concur  in  the  eonelus  isl  announced;  although  it  would  have  been  more 

•  ry  to  me,  had  a  new  inquiry  as  to  the  damages  been  awarded.     I  concur, 

unreservedly,  in  the  principles  here  enunciated  :  and  the  case  of  Brady  v.  Rodd,  in 
this  Court,  in  December.  185-L  which  was  relied  on  for  the  Dei  -     •    lisl     _'uish- 

able.     That  w  for  breaci.  ict.  by  the  non-delivery  of  cattle:  and 

their  mere  pecuniary  value  wa-.  ently,  in  the  abs  -    -cial  extra 

claim  for  losses,  ti  of  damages.     But  I  have  already  expressed  the  opinion. 

that,  as  to  all  the  eastern  portion  of  the  property,  no  continuous  possession  in  the 
Plaintiff  was  established.  It  is  quite  possible  that  the  jury  may  have  t 
too:  although  they  have  omitted  to  distinguish,  by  their  verdict,  between  the  two 
portions.  The  legitimate  and  probable  conclusion  is.  however,  the  other  way :  and 
if  the  jury  have,  in  fact,  assessed  damages  for  the  entire  station,  it  follows  that, 
according  to  my  view  of  the  matter,  the  damages  art      ssessec  _  On  the 

other  hand,  if  the  damages  have  been     -     -  t  of  the  western  portiol 

then  they  are  clearly,  in  my  opinion,  out  of  all  proportion  to  the  injury.     On  the 
ninth  objection  taken  to  the  verdict,  we  need  only  repeat  here  what  we  announced 
on  the  argument.     We  see  nothing  in  the  affidavit  filed,  or  in  the  notes  of  the  .1 
to  induce  us  to  believe  that  the  juror  alluded  to  was  actuated  by  prejudice,  or  was 
likely  to  have  misled  or  prejudiced  his  brethren.     The  seventh  and  'Uiids 

-  has  been  already  noticed,  were  disposed  of,  by  a  written  jidirment. 
in  August  last.  remaining  objections,  therefore,  are  the  fourth,  fifth, 

and  sixth,  to  which  [360]  we  now  proceed.     As  to  the  fourth  objection,  it  appe 
the  Judgi  liat  Uhr.  while  under  cross-examination,  was  asked  this  qu>  - 

'Did  -  serve  to  y"U.  that  other         -     -  were  in  •    --  • 

and  that  it  was  a  pity  their  cattle  shoul ■'.  irbed  :  and  you  replied,  thai 

did  :  -er  an  objection  for 

the  Defendants,  the  wit-    --       -  :ompelled  (  r  the  question  :  and  said,  in  effect, 

that  no  such  conversation  took  place.     T  still  objected  to.     It  is  in- 

l 


BUMPHEBl     V.    SlUVI. ANH  |   I  862]  XV  MOORE,  361 

si  si  i'i]  thai  it  was  an  immaterial  one.     We  are  of  opinion  thai  the  question  was  not 
immaterial,  and  thai   Uhr    was  properly  obliged  to  answer  it.     For,        I  itnesa 

was  identified  in  interest  with  the  Defendants,  who  claimed  the  run  through  him,  any 
admission  which  he  could  be  shown  to  have  made,  as  to  his  nol   being  in  exclusive 
possession,  at  a  time  when  he  was  keeping  sheep  on  the  run,  was  adm 
the  Defendants.     Any  question,  therefore,  which  tended  to  elicil  such  at 
was  properly  receivable.     If  Uhr  had  answered  the  question  in  the  affirmative,  he 
would  have  distinctly  admitted  thai   other  people  were  already   on  the  place,  and, 
therefore,   probably,    in    possession.     Independently  of   thai    ground,    however,   we 
think  that  the  question  was  admissible,  inasmuch  as  the  answer,  if  in  the  affirmative, 
would  have  tended  to  contradict  or  qualify  his  previous  testimony      thai  a  \ 
Least,  of  the  run  was  open  to  selecl  ion.     As  to  the  fifth  objection,  i1  appears  by  the 
Judge's  notes,  thai   Uhr,  having  answered  the  question   in  the  negative,  the  Judge 
allowed   Robertson  and  another  witness  to  give  some  evidence  for  the  purpose  of 
contradicting  him.     Robertson  stated,  that  in  1835  he  met  [361]  Uhr  at  the  Wal- 
halla,  and  upon  being  asked  by  him,  if  [it]  was  nol  a  good  place,  thai  he  answered. 
Yes;  but  I  should  not  like  to  pul  my  sheep  on  it .  and  drive  away  the  eat  tie  of  those 

who  have  sal    down  here.'      To  which   Uhr   replied.  'They  are  a   set   of  cattli 

rascals,  and  1  should  have  no  compuncl ion.'     Robertson  rejoined,  '  1  believe  thai  they 

are  :  nevertheless,  I  should  not  trouble  myself  aboul  that  ;  1  should  go  further  and  look 
out  for  myself.  They  are  here.'  Robertson  stated,  that  he  then  mentioned  the 
names  of  Cronan,  Ross,  and  Parrott,  as  the  parties.  It  was  objected,  that  this  con- 
versation was  going  beyond  the  point  of  contradiction.  Doubtless  the  question 
would  have  been  more  formally  put  to  Robertson,  whether  such  specific  words  had 
passed  between  him  and  Uhr  as  the  latter  had  denied;  but  we,  nevertheless,  are  of 
opinion,  that  what  Robertson  stated  was  substantially  in  contradiction  of  I  hr.  For 
the  effect  of  what  the  latter  said  was,  that  he  did  not  make  any  admission  that  any 
people  were  in  possession  hut  himself:  and  the  substance  of  what  Robertson  slated 
was,  that  Uhr  acknowledged  that  Ross,  Cronan,  and  Parrott  were  at  the  place,  it 
appears  from  the  notes,  that  while  Uhr  was  under  cross-examination,  Watson  was 
brought  into  Court;  when  Uhr  said.  'I  remember  nothing  of  a  conversation  with 
him,  or  any  one,  as  to  Cronan's  being  in  possession  of  the  hut — or  that  I  should  put 
my  sheep  on  the  ground,  and  the  cattle  would  soon  go.'  In  contradiction  of  tins. 
the  Plaintiff's  Counsel  called  Watson  :  who  stated  that  in  1835  he  was  with  Uhr  at 
Walhalla.  Seing  a  hut  on  the  opposite  side  of  the  Mooki.  Uhr  said  to  him,  Whose 
is  it  !' — to  which  Watson  answered.  '  It  belongs  to  Ross.  Cronan,  and  Parmtt.  On  a 
subsequent  occasion,  Uhr  said  [362]  to  the  witness.  '  It  is  a  very  good  run  :'  and  on 
Watson  saying  that  it  was  a  cattle  run,  Uhr  replied, '  I  do  not  care  for  that-  my  sheep 
will  soon  scatter  the  cattle.'  Watson,  on  cross-examination,  said  that  this  conversation 
took  place  before  Uhr  took  possession.  We  are  of  opinion,  that  this  evidence  was 
substantially  in  contradiction  of  the  evidence  which  Uhr  had  before  given.  It  is 
urged,  in  the  notice  of  motion,  that  the  evidence  of  Watson  and  Robertson  was 
avowedly  tendered  on  the  Plaintiff's  part,  to  show  that  Uhr  entered  on  the  locus  with 
notice,  and  in  violation  of  supposed  previous  possessory  rights  in  other  persons. 
But  we  think  that  the  evidence  of  those  witnesses,  being  substantially  in  contradiction 
of  evidence  given  by  Uhr,  was  properly  admitted,  if  t he  evidence  given  by  the  latter 
was  material.  Now,  if  Uhr  said  wdiat  the  witnesses  swore  that  he  did,  it  was  very 
material  on  the  issue  as  to  possession,  and  was  properly  receivable,  even  if  it  could 
be  held  that,  being  made  before  he  himself  gol  possession  of  the  run.  that  gentleman 
was  not  identified  in  interest  therein  with  the  Defendants.  For,  whether  Uhr  took 
an  unoccupied  station,  or  was  then  a  trespasser  on  some  other  person,  has  an  im- 
portant bearing  on  the  ease;  and  the  evidence  shows,  that  Uhr  determined  to  enter 
upon  the  land  (or  at  least  one  portion  of  it),  although  Cronan,  Ross,  and  Parrott 
were  there  at  the  time,  and  previously;  and  what  lie  said  was  not  a  narrative  of 
any  past  occurrence,  but  was  a  declaration  sufficiently  connected  with  the  possession 
he  had  taken,  or  was  then  taking,  to  lie  substantially  parcel  of  the  transaction.  We 
come  now  to  the  sixth  objection.  The  Counsel  for  the  Defendants  offered  in  evidence 
a  Crown  grant  to  John  Eales,  under  whom  the  Defendants  claimed,  comprising  a 
[363]  portion  of  the  land  in  controversy.  We  think  that  the  evidence  was  rightly 
rejected  according  to  the  rule  of  this  Court,  of  the  12th  of  April,  1856  (ante  [15  Moo 
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P.C.].  p.  317):  which  provides  that  the  plea  of  not  possessed,  or  that  the  close  was 
not  the  riaiui.  ,  shall  put  in  issue  only  the  fact  that  the  Plaintiff  had  ex- 

clusive possession  when  the  Defendant  entered,  but  not  any  circumstances  which 
made  the  entry  lawful.  The  rule,  practically,  is  certainly  in  conflict  with  the  decision 
of  the  Exchequer  Chamber  in  the  case  of  /<  tpman;  but  it  is  a  rule  which  we 

have  the  power  to  make  by  Statute  :  and  having-  been  made  by  us   under  the  im- 
sion  that  it  was  a  desirable  one.  it  must  on  this  occasion  be  adhered  to." 
The  present  appeal  was  from  these  judgments. 

Mr.  Bovill.  Q.C.,  Sir  Hutrh  Cairns.  Q.C.,  and  Mr.  J.  0.  Griffits.  for  the  Appellant-. 
— This  cas  -  I  great  importance  with  respect  to  the  title  to  land  in  New  South 
Wales.  It  is  an  action  known  in  the  Colony  as  a  squatting  action,  and  relates  to 
an  extensive  tract  of  land.  We  say.  first,  that  there  was  no  such  exclusive  pos- 
in  in  the  Respondent  as  to  entitle  him  to  maintain  the  action  against  the  Appel- 
;  and  further,  that,  at  all  events  -  I  the  eastern  portion  of  the  run.  no 
continuou  in  in  the  Respondent  was  shown  :  secondly,  that  upon  the  evidence 

it  is  clear  that,  as  the  Appellants  were  upon  the  land  before  the  Respondent  came 
there,  the  latter  could  not  maintain  an  action  for  trespass  for  what  the  Appellants, 
their  servants,  flocks  and  herds  did  after  the  Respondent  came  to  the  place,  even 
if  the  Appellants,  for  similar  acts,  were  tres-[364]-passers  on  him  whom  the  Re- 
spondent succeeded  :  thirdly,  that  no  evidence  was  given  on  the  part  of  the  Re- 
spondent to  show  the  annual  or  any  money  value  of  the  station,  or  of  the  pecuniary 

.  kely  to  be  sustained:  and  lastly,  that  the  verdict  was   ag     ast   the  evid 
and  that  upon  the  weight  of  evidence  the  Appellants  are  entitled  to  a  new  trial. 
N  >w,  we  maintain,  that  there  was  no  sufficient  evidence  of  an  exclusive  poss 
sion  of  the  Walhalla  in  the  Respondent  to  justify  him  in  maintainii..  38.     A 

prima  fa  _  -   --ion  is  not  a  suffi  ssession  to  maintain  tri  • 

rongdoers,  Brown  v.  Dai/ son  (12  Ad.  and  Ell.  624),  Rerell  v.  Broun  (7 

This  point  is  well  illustrated  by  Mr.  Justice  Maule  in  Jones  v.  Chapman 

(2  Exch.  Rep.  >_1 |,  who  sir*.  "  It  there  are  two  persons  in  a  field,  each  asserting  that 

the  field  is  his.  and  each  doiiii:  some  act  in  the  assertion  of  the  right  of  ) ss 

and  if  the  question  is.  which  of  those  two  is  in  actual  possession,  I  answer,  the  person 
who  has  the  title  is  in  actual  poss  and  the  other  person  is  a  trespasser.     You 

cannot  sav  that  it  is  joint  |  :  you  cannot  say  it  is  a  possession  as  tenants 

in  common.     It  cannot  be  denied  that  one  is  in  p  and  the  other  is  a  tres- 

■r.     That  is  to  be  determined,  as  -  to  me.  by  the  fact  of  the  title,  each 

having  some  apparent   actual   ]  : — the  ques  3  to   which  of  the  two 

reallv  is  in  possession,  is  determined  by  the  fact  of  possession  following  the  title  : 
that  is,  by  the  law.  which  makes  it  follow  the  title."  Here  there  is  no  proof  of 
exclusive  ssess  on  by  the  Respondent  as  is  requisite  to  support  such  an  action: 
we  contend,  that  upon  this  squatting  land,  the  Appellants,  claiming  under  Uhr  and 
Eales.  who  [365]  had  themselves  obtained  and  maintained  ■:   the  Wal- 

halla  before  the  Respondent  came  there,  and  had.  therefore,   at  the  least 

.  analogous  to  that  of  the  owners  of  the  land  adjacent  to  the  High- 
way, or  of  Copyhold  tenan'-  waste  belonging  to  the  Lord  of  a  Manor.     The 
principle  upon  which  the  Court  below  in  their  judgment  proceeded   is  erroneous. 
Court    refers  back  to  the  original  .   of   Parrott,   while  the   evid 

-  iquent   promiscuous  occupation   both   by  the  Appellants,   as  well  as 
under  whom  they  derive  title — a  posset  -   acquiesced  in  by  the  parties 

R    spondent   derives   title.      In   Litchfield  v.   Ready  (5   Exch.    Rep. 
.  the  Plaintiff,  a  mortgagee  nut  of  .  brought  an  action  of  tri 

for  mesne  profits  a<_rai:  •  i  the  mortgagor,  and  Baron  Parke  there 

that  the  doctrine  of  relation  of  an  entry  to  the  prior  title  is  confined  to  the  cas 
disseisor  and  .  citing  in  support  of  this,  I  ss "  (B.  -"I 

(/'..  ;i4:i» :  and  that  doctrine  is  upheld  in  Burnett  v.  Tl  ■  ford  1 11   I 

s  ,  Mr.  Justice  Dickinson  pr<  overned  by  thi 

of  Rerell  v.  B  7  7),  lear  he  entirely  mistook  the  principles  laid 

down  in  that  case.     This  Court  will  :•  any  departure  from  th<   I 

Law   as   administered  in  thi-  Country  which   has  been   introduced   into  a   Co 

ithstanding  there  may  have  been  decisions  in  the  Colony,  a<  i-  mentioned  in 
the  judgment,  to  a  different  effect. 
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But  there  is  another  objection,  equally  fatal,  for,  assuming  that  till 
was  before  and  at  the  time  of  his  insolvency  in  p  dhalla  :  [366] 

whatever  liis  rights  were  they  passed  to  the  official  assig]  a  .     Nor  ran  I 

-tamed  with  respect  to  the  land  on  the  east  side.     The  verdict  was  against  the 

I    of  evidence,   and   ought   to   have  been   found    ;  Appellant 

Justice  was  dissatisfied   with  the  verdict,  and  i   his  opinion 

Again,  the  Chief  Justice  improperly  .   the  evidi  from  the 

Government,  and  the  evidence  of  the  identity  of  the  land  therein  mentioned,  with 
a  portion  of  the  land  claimed  by  the  Respondent  to  he  in  his  ;  ,  also 

improperly  admitted  evidence  in  reply. 

Then,  the  damages  were  excessive,  and  there  was  no  evidence  to  justify  the  jury 
in  giving  bo  large  a  sum.  even  assuming  that  they  were  justified  in  finding  a  verdict 
against  the  Appellants  as  to  both  •  •  'he  Walhalla  :  and.  further  assuming  that 
the  Respondent  itled  to  the  verdict  in  respect  to  the  east  side,  then  the 

damages  were  clearly  excessive. 

The   Solicitor-General   (Sir   R.   Palmer).   Mr.    Montague  Smith,   Q.C.,   and   Mr. 
Watkin   Williams,   for   the   Respondent. — There   was   sufficient    evidei 
the  verdict  and  judgment.     The  evidence  being  conflicting,  the  jury  who  heard 
the  witnesses,  examined  and  observed  their  demeanour,  were  the  proper  and 
judges  of  the  facts,  and  of  the  credit  to  he  given  to  witnesses,  and  this  Court  will 
not  disturb  such  finding  (see  Eamehurn  MuUi-ck  v.  Luc/imeechund  Radakisst 
Moore's  P.C.  Cases.  46 1.     The  evidence  of  the  conversation  betwi  rtson  and 

Dhr,  and  Watson  and  Uhr,  was  rightly  received  :  and  the  Judge  properly  allowed 
Ohr  to  be  examined  upon  such  conversations:  and  evidence  was  properly  [367] 
allowed  to  be  given  in  reply  to  and  in  contradiction  of  Uhr's  evidence  as  to  such 
alleged  conversations.  So  also  the  Judge  properly  rejected  as  evidence  that  part  of 
the  focus  in  quo  which  was  comprised  within  the  grant,  of  the   28t  October,  1  857, 

from  the  Crown  to  Eales.  and  to  allow  the  grant  to  be  put  in  evidence.     Evidei 
original  and  continuous  occupation  of  the  locus  in   quo  by  those  from  whom  the 
Rc-pondent  obtained  possession  was  very  properly  admitted,  and  left  to  the  jurv. 
as  material  to  the  issue,  whether  the  Respondent  had  or  had  not  exclusive  possi  - 
at  the  time  when  the  trespasses  were  committed.     In  law  the  Respondent  had  a  right 
to  the  exclusive  possession  of  the  land  against  the  Appellants,  as  the  first  -     --   -• 
Parrott.  was  upon  the  land  before  any  one  of  the  predecessors  of  the  AppeUants.  and 
Parrott  transmitted  his  legal  possession  through  other  persons  in  a  eontinuou- 
uninterrupted  chain  to  the  Respondent.     It  is  clear  that  the  first  person  who  entered 
upon  the  land  while  Parrott  was  in  possession  was  a  trespasser,  and  all  who  foUowed 
the  original  trespasser  were  themselves  trespassers  also.     Although  they  continued 
undisturbed  for  whatever  length  of  time  by  those  who   represent  the  first  lawful 
possessor,  the  illegal  character  of  their  original  possession  never  changed,  so  that 
at  the  end  of  fifty  years  a  person  who  had  obtained  possession  in  the  time  of  the 
first  possessor  may  maintain  trespass  against  a  successor  of  the  original  tresp.  - 
and  this  view,  applicable  to  these  squatting  titles,  lias  been  sanctioned  by  a  decision 
of  the  Court  in  Xew  South  Wales.  Hardy  v.  Wi*r  {Ante  [15  Moo.  P.C],  p.  351  >  :  re- 
ferred to  in  the  judgment  of  the  Court  on  the  seventh  and  eighth  objections  upon 
the  motion  for  a  new  trial. 

There  is  no  ground  for  believing  that  the  damages  [368]  wei d  by  the 

jury  on  a  false  principle,  as  suirL'ested  in  the  third  of  the  grounds  of  motion  for  a 
new  trial,  and  the  Court  will  not  interfere  with  the  damages  unless  they  are  grossly 
disproportionate  to  the  injury.  Williams  v.  Currie  (1   Com.  Ben.   Rep.  -S 4  1 ) .  ' 
v.  Fisher  (9  Exch.  Rep.  472  . 

Sir  Hugh  Cairns.  Q.C.,  in  reply. — There  has  been  no  occupation  such  as  could 
give  a  lecral  possession  and  enable  the  Respondent  to  maintain  this  action  of  tres 
The  Chief  Justice  was  dissatisfied  with  the  verdict,  and  a   new  trial  ought   to  lie 
granted. 

Their  Lordships"  judgment  was  pronounced  by 

The  Right  Hon.  Lord  Chelmsford  (March  5.  1862). — Their  Lordships  think  that 
it  would  not  be  satisfactory  that  the  rights  of  the  parties  should  be  finally  determined 
bv  the  verdict  given   in  this  case.      Upon   its  delivery  the  Chief  Justice  who  tried 
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the  cause  expressed  his  condemnation  of  it  in  very  strong  terms,  stating  that  he 
believed  it  to  be  "  utterly  wrong."  This  opinion  he  seems  never  to  have  abandoned  : 
and  although  he  delivered  the  judgment,  refusing  a  new  trial,  and  so  far  concurred 
with  the  majority  of  the  Court,  yet  in  various  parts  of  it  he  intimates  his  own  un- 
altered impression  of  the  unsatisfactory  nature  of  the  verdict.  It  is  evident  that 
he  v.  e  to  satisfy  himself  whether  the  jury  thought  that  the  exclusivi 

m  of  the  Plaintiff  extended  to  the  whole  of  the  land,  or  was  confined  to  that 
part  of  it  which  lay  on  the  western  side  of  the  River  Mooki.  But  he  thought  the 
verdict  erroneous,  whichever  way  it  was  taken,  and  he  expresses  this  opinion  very 
decidedly  and  pointedly  in  the  following  passage  [369]  of  the  judgment: — "  If  the 
jury  have  in  fact  assessed  damages  for  the  entire  station,  it  follows  that,  according 
to  my  view  of  the  matter,  the  damages  are  assessed  wrongly.      I  I  ther  hand. 

if  the  damages  have  been  assessed  in  respect  of  the  western  portion  only,  then  they 
are  clearly,  in  my  opinion,  out  of  all  proportion  to  the  injury." 

If.  upon  consideration  of  the  evidence,  their  Lordships  had  been  fully  and 
clearly  satisfied  that  the  jury  were  warranted  in  the  conclusion  to  which  they  came, 
they  would  of  course  not  have  felt  themselves  bound  to  yield  to  the  opinion  of  the 
Judge  who  presided  at  the  trial,  notwithstanding  the  advantages  he  possessed  from 
having  had  the  opportunity  of  seeing  the  witnesses  under  examination,  and  of 
ing  an  accurate  judgment  upon  the  case  :  but  their  Lordships  would  not  venture 
to  differ  from  the  opinion  of  the  presiding  Judge,  except  upon  clear  and  satisfactory 
grounds  :  and.  upon  careful  consideration  of  the  whole  of  the  evidence,  they  cannot 
help  concurring  in  the  view  taken  by  the  learned  Judge  of  the  impropriety  of  the 
verdict,  whether  it  is  to  be  applied  To  the  whole  or  only  to  a  part  of  the  land  if 
dispute. 

It  clearly  appears  that  for  upwards  of  twenty  years  before  the  present  action 
was  commenced  there  had  been  a  concurrent  possession  of  portions  of  the  land  by 
the  predecessors  of  both  parties:  if  there  had  not  been  almost  an  exclusive  pi 
sion  on  the  Defendants'  part  of  the  land  on  the  eastern  side  of  the  river.  It  is  not 
an  immaterial  circumstance  in  this  contest  that  the  Defendants,  and  those  who  used 
the  run  before  them,  appear  not  to  have  depastured  the  land  with  cattle,  but  only 
with  sheep,  while  the  Plaintiff  and  his  predecessors  turned  on  no  sheep,  or.  at  Least, 
only  a  very  few.  but  depastured  principally,  if  not  [370]  solely,  with  cattle:  as  if 
seems  that  horned  cattle  will  not  graze  on  spots  where  sheep  are  depasturing. 
These  facts  tend  strongly  to  prove  that  the  possession  by  the  Defendants  and  their 
precedessors  must  have  interfered  very  materially  with  any  right  which  the  Plain- 
tiff may  at  any  time  have  acquired  by  reason  of  the  previous  possession  either  of 
himself  or  those  who  preceded  him.  The  Plaintiff  or  his  predecessors  may  occasion- 
ally have  denied  the  right  of  the  Defendants,  or  of  those  whom  they  succeeded,  to 
the  use  of  the  land,  and  there  may  have  been  instances  of  a  more  forcible  assertion 
lim  in  the  Plaintiff's  line  of  possession  by  acts  of  impounding  (though  these 
acts  were  not  confined  to  one  side  only),  but  the  Plaintiff  never  asserted  his  right  to 
an  exclusive  possession  by  proceedings  at  law  before  the  year  1852,  when  he  brought 
an  action  against  Eales.  the  immediate  pn  r  of  the  Defendants  in  the  use  of 

the  land. 

The  result  of  this  action  was  not  of  a  nature  to  afford  much  countenance  to  the 
Plaintiff's  present  proceedings;  for  although  the  jury  were  in  his  favour  as  to  a 
hut.  of  the  pulling  down  of  which  he  complained,  they  found  that  the  land  itself 
was  held  in  common  by  him  and  Eales.  Now.  the  circumstances  under  which  the 
land  was  used  from  the  time  the  Defendants  began  to  depasture  it  with  sheep  till 
the  action  against  them,  were  not  different  from  those  which  had  previously  taken 
place.     .\  upiers  on  both  .-ides  had  been  permitting  one  another 

c.tinue  undisturbed  in  the  use  of  the  land,  and  each  fresh  occupant  at  the 
commencement  of  his  occupation  found  that  lie  was  not  to  be  the  sole  possessor 
unless  he  could  remove  some  other  person  who  was  exercising  a  right  upon  the  land 
similar  to  that   which   he  claimed. 

[371]  The  Plaintiff,  upon  tin-  -rate  of  til  rts  his  right   to  the  exclusive 

of  the  land  against  the  Defendants,  on  the  ground  that  the  tir-i    po88i 
in  his  line  was  upon  the  land  before  any  one  of  the  predecessors  of  tin-  Defendants; 
and  :  -       ■       -      i.  hi-  manner: — He  -ay-  that  the  first  lawful  occupier  was 
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Parrott,  who  transmitted  his  legal  possession  through  differenl  persons  to  him 

the  firsl   pi  rson  who  entered  upon  the  lai  d  Parrotl  v  ission  was  a 

trespasser;   that    all   who   followed   this   original   trespasser    were   themselves 

-:   ami  that    although  they  continued   undisturbed   for   whatever  length 
of  time  by  those  who  represented  the  first  lawful  possessor,  the  illegal  char  act 
then-  original  possession  never  changed  ;  and  that  at  th< 

who  I  ned  possession  in  the  lini  rat  pi — ssor  might  maintain  tr< 

essor  of  the  original  ti  who  continued  the  land. 

If  this  view  of  the  law  is  correct,  it  would  utterly  exclude  the  well-known  and 
important   doctrine  of  acquiesce!  which   rights  of  every  description  have 

been  constantly  decided.  The  Plaint  ill',  however,  asserts  that  this  mode  of  pre- 
senting the  case  is  justified  by  a  course  of  decisions  in  New  South  Wales  upon 
similar  questions  applicable  to  waste  lands  in  the  Colony.  Their  Lordships  havi 
informed  of  the  exact  nature  and  extent  of  thesi  di  sions  They  are  ret 
to  in  the  judgment  given  upon  the  seventh  and  eighth  objections  raised  upon  the 
motion  of  the  Defendants  for  a  new  trial,  but  all  the  cases  mentioned  in  that  judg- 
ment are  decisions  I  lurt  in  this  Country.  It  does  not  appear  [372]  clearly, 
from  the  expressions  used  in  the  judgment,  thai  the  .1  .■  .  i  ant  to  proceed  as 
far  in  the  protection  of  an  original  possessor  of  waste  land  and  his  successors 
as  the  argument  of  the  Respondent  asserts,  although  their  language  is  perhaps  not 
Buf&ciently  guarded  upon  this  point.  At  the  same  time,  if  there  are  decisions  in 
the  Colony  applicable  to  a  species  of  interest  or  possession  of  a  very  peculiar 
character,  and  entirely  distinct  from  any  state  of  things  which  could  possibly 
exist  in  England,  their  Lordships  would  lie  very  reluctant  to  try  tl  isions 
solely  by  the  test  of  English  authorities.  But  acquiescence  is  a  principle  which 
must  be  universally  applicable,  and  especially,  as  it  would  seem,  to  such  a  species 
,,f  possession  as  thai   which  was  in  controversy  in  I                  i  t  action. 

Now-,  it  appears  to  their  Lordships  that  very  insufficient  weight  was  given  to  the 
facts  which  established  an  uninterrupted  continuance  of  the  Bai  of  things 

for  a  very  long  course  of  years.  The  non-interference  with  the  possession,  which 
may  he  described  as  represented  by  the  Defendants,  was  not  only  important  in  its 
Bearing  on  the  exclusive  possession  claimed  by  the  Plaintiff,  but  it  reflected  back 
upon  the  original  possession,  and  gave  a  character  to  the  very  origin  of  the  title 
which  was  the  foundation  of  the  Plaintiff's  claim.  If  Parrott  and  those  who  suc- 
ceeded Parrott  suffered  patiently  the  intrusion  of  other  persons  upon  the  land,  an 
exclusive  right  to  which  is  now  claimed  upon  the  footing  of  his  original  possession, 
it  is  surely  very  strong  evidence  either  that  Parrott  did  not  possess  the  sole  right,  or 
that  be  was  willing  to  permit  others  [373]  to  share  the  use  of  the  land  with  him.  and 
surrendered  the  possession  to  bis  successors  only  to  the  extent  to  which  be  himself 
enjoyed  it. 

Their  Lordships,  in  considering  the  whole  case,  cannot  forbear  from  also  expi 
ing  an  opinion  that  due  weight  was  not  given  upon  the  trial  to  the  effect  of  the 
Plaintiff's  schedule  under  his  insolvency.  It  certainly  is  a  most  important  docu- 
ment, bearing  not  only  upon  the  question  of  damages,  but  upon  the  right  itself 
which  was  involved  in  the  action.  It  scarcely  seems  credible  that,  if  the  Plaintiff 
had  such  a  valuable  possession  as  to  entitle  him  to  a  sum  of  £2000,  a-  damages  for 
the  intrusion  upon  it  for  four  years,  it  should  have  been  altogether  omitted  from  his 
schedule,  or  that  his  creditors  should  have  been  ignorant  of  this  available  item  of 
property,  and  should  not  have  compelled  him  to  give  them  the  benefit  of  it.  And. 
if  it  was  of  the  value  which  it  has  assumed  in  the  action,  and  the  Plaintiff  had  not 
cattle  enough  to  stock  the  land  (which  appears  to  have  been  the  case),  it  is  still  more 
unaccountable  that  he  should  have  retained  the  precarious  use  of  it.  constantly 
liable  to  disturbance  as  it  was  from  his  inability  thoroughly  to  use  it.  and  should 
not  have  availed  himself  of  the  profit  which  he  might  have  acquired  by  the  transfer 
of  bis  possession. 

Their  Lordships  forbear  from  any  further  remark  upon  the  evidence  in  the  ci  se, 
as  there  must  he  a  new-  trial,  the  result  of  which  they  desire  not  to  anticipate.  I  ': 
course,  upon  such  trial  care  will  be  taken  to  distinguish  the  evidence  applicable 
respectively  to  the  eastern  and  western  sides  of  the  river,  to  which  very  different 
considerations  appear  to  attach:  and  the  attention  of  the  jury  will,  of  course,  lie 
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called  to  [374]  the  difference  between  these  two  portions  of  the  disputed  land,  in 
order  that  the  important  question  of  acquiescence  may  be  distinctly  applied  to  each, 
and  that,  if  damages  should  be  given,  it  may  be  known  to  what  they  were  applied, 
and  how  they  were  estimated. 

Their  Lordships  will  recommend  to  Her  Majesty  that  the  judgment   appealed 
from  be  reversed,  and  a  new  trial  granted  :  and  that  the  costs  of  the  rule  in  the  Court 
■    abide  the  event  of  the  cause,  and  t.  -     :         -        peal  be  paid  by  the  Re- 

spondent. 

Mews'  Diir.  tit.  Cl  '1.'  1X1 .  I.  General  Principles.  5.  Lands,  III.  Appeals  to  Privt 
Council.  5.  Principles  on  which  Privy  Council  act,<.     S.C.  6  L.T.  116.] 


"X  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY  OF  ENGLAND. 

GEORGE  THOMPSON  and  Others,— Appellants;  JOHN  WILLIAMS  and  Other<.- 

ondents  *  [13th  Feb.  1S62]. 

The  "  John  and  Mart.'' 

Judgment  of  the  Court   of  Admiralty  in  a  cause  of  damage  by  collision,  pro- 
nounced by  the  Judge,  assisted  by  the  Trinity  Masters,  reversed,  upon   an 
examination  of  the  evidence,  which  was  taken   on  interrogatories,  and  the 
opinion  on  the  nautical  points  in  question  of  the  Sailing  Masters,  adv.- 
the  Judicial  Committee  on  the  appeal. 

ILLISION. — The  facts  of  the  case  are  fully  stated  in  the  judgment  of  their 
Lordships.     The  evidence  was  taken  upon  interrogator. 

[375]  The  appeal  was  argued  by  the  Admiralty  Advocate  (Sir  R.   Phillimore, 
and  Mr.  Clarkson.  for  the  Appellants,  and  Dr.  Deane.  Q.C..  and  Mr.  V.  Lush- 
ington.  for  the  Respond-. 

.    eir  Lordships'  judgment  was  reserved,  and  now  pronounced  by 

The  Master  of  the  Rolls  [Sir  John  Romilly]  (5th  Mar.  1S6"2): — This  is  a  cause 
-::uted  bv  the  owners  of  the  John  and  Mart/,  against  the  owners  of  the  Aneurin, 
for  the  damase  sustained  by  the  John  and  Mart/  from  a  collision  which  took  place 
soon  after  midnight,  in  the  German  Ocean,  on  the  15th  of  November.  1860. 

-  were  bound  to  places  in  the  same  direction,  one  to  Sunderland,  and  the  other  to 
Newcastle:   both  were  carry::  g   I  proper  lights. 

There  is  some  contest  as  to  the  direction  of  the  wind,  but  the  variation   is 
:   the  Master  of  the  John  and  Mary  says  that   it  was  blowing  from  south  to 
south  by  east:  the  Master  of  the  Anevrin  says  that  the  wind  was  south  by  west,  it 
was   blowing  very   freshly,    and   the   Aneurin    was   heading   north-west    by   north: 
having,  therefore,  the  wind  free.  am:   a        2      bout  seven  and  a  half  or  eight  s 
through  the  water. 

The  John  and  Mary  at  the  moment  of  the  collision  was  hove  to.  with  her  head 
.-  s 

Aneurin  came   across  her  bows,  the  consequence  of  which   was.   that  the 
in  carried  away  the  main  stem  and  cutwater  of  the  John  and  Mar      - 

•    '.-it  and  jibboom.  and  doing  [376]  other  damage  to  the  bows  of  that 
:  and  on  the  other  hand,  the  John  and  Mary  stove  in  the  top  side  of  the  Ant 

_way.  and  carried  away  the  foremast  and  sprung  the  mainmast,  and  did 

to  the  Vi- 

The  case  made  by  the  Jidm  and  '  ■   "hat  she  had  hove  to  on  the  starboard  tack 

ler  to  lessen  sail  and  to  use  the  lead  :  that  half  an  hour  after  they  had  hove  to. 

while  all  the  hands  but  the  Master  were  aloft,  and  after  the  fore-topsail  had  been 

1.  and  while  the  hands  were  hauling  out  the  second  reef  of  the  mainsail,  the 

*  Present:  The  Ritrht  Hon.  Lord  Kingsdown,  Ti.  Is  (the  Right 

Hon.  Sir  John  Romilly).  and  the  Bight  Hon.  Sir  Johu  Taylor  Coleridge. 
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Aii'iirin  appeared  on  thi    s(  irboard  dde;  thai  -  all'  a  mile  off,  had  the  wind 

free,  and  •  -ily  have  avoided  the  John  and  Mary,  and  ih.it  she  ought  to 

done  so;  thai  the  John  and  Mary  had  no  steerage  way  upon  her,  was  barely  forging 
ahead,  and  was  wholly  unable  to  do  anything  to  averl  the  collision. 

The  de  by  Counsel  on  behalf  of  the  Aneurin  is,  that  sin-  was  follov 

tlir  Jnhn  and  Mary,  and  thai  consequently  she  could  not  see  the  Regulation  lig 
which  were  ahead  :  thai   while  so  doing  the  John  and  Mary  suddenly  rounded  to, 
and  placed  herself  exactly  in  the  t  rack  of  the  Aneurin,  ju  tier  bows,  and  that 

the   collision   was   thereby   rendered    inevitable.     That   though,   from   the   peculiar 
position  of  the  Regulation  Lights,  a  vessel  following  am  see  the  lights 

of  the  vessel  which  is  ahead,  the  lights  of  the  vessel  astern  would  be  visible  from  the 
stern  of  the  vessel  a-head,  and  that  on  board  the  John  <  i  have 

seen  the  lights  of  the  Aneurin  following  her.  and  that  they  would  have  done  so  had 
they  kept  [377]  a  good  look-out.  and  that   they  ought  not   to  have  b  i  actly 

in  her  course. 

[f  this  lie  the  correct  view  of  the  ease,  the  only  question  would  be,  how  !■  >iilt  the 
John  and  Mary  was  hove  to  previously  To  the  collision,  because  she  would  only  have 
been  to  blame  if  this  were  done  just  before  the  collision.  If  done  some  time 
previously,  the  green  light  of  the  John  and  Mary  must  have  been  seen  on  board  the 
Aneurin.  if  they  had  a  good  look-out.  in  sufficient  time  to  have  avoided  the  collision  ; 
and  as  the  Aneurin  had  the  wind  free,  she  could  in  that  case  easily  have  gone  astern 
of  the  John  and  Mary,  which  vessel  it  w-as  her  duty  to  avoid. 

We  think  it  established  by  the  evidence  that  the  John  and  Mary  had  gone  round 
some  time  before  the  collision  took  place.  The  Master  in  his  evidence  states  that 
"  it  was  half  an  hour  good  before  I  saw  the  red  light  that  I  had  wore  my  ship  round." 
Not  only  is  the  evidence  of  the  crew  on  board  the  John-  ant!  Mary  distinct  and 
unanimous  on  this  subject,  but  there  are  circumstances  connected  with  the  case  that 
convince  us  of  the  accuracy  of  this  evidence.  One  of  the  principal  of  these  is  the 
fact  that  all  the  hands  of  the  John  and  Mary,  with  the  exception  of  the  Master,  were 
aloft  taking  in  the  reef  of  the  main-topsail. 

We  are  informed  by  the  Nautical  gentlemen  who  advise  us,  that  it  would  not 
be  possible  to  send  hands  up  to  perform  that  duty  till  after  the  vessel  had  rounded 
to.  and  if  done  previously  great  risk  would  have  been  incurred  of  sweeping  the  men 
off  the  yard  by  the  flapping  of  the  sail. 

Another  circumstance  induces  us  to  doubt  the  [378]  accuracy  of  the  suggestion 
that  the  Aneurin  was  following  in  the  track  of  the  John  and  Mary,  and  th 
that  it  is  proved  that  only  the  red  light  of  the  Am  urin  was  seen  from  the  John  and 
M"iy:  but  if  the  Aneurin  had  been  following  in  the  track  of  the  other,  both  her 
lights  would  have  been  seen  from  the  John  and  Mary  both  before  and  after  round- 
ing to. 

This  suggestion,  however,  that  the  John  and  Mary  had  been  suddenly  hove  to  in 
the  course  of  the  Aneurin,  which  was  following  in  the  track  of  the  former,  is  made 
solely  by  the  Counsel,  and  is  nowhere  to  be  found  in  the  evidence.  The  Master 
and  crew  of  the  Aneurin  describe  the  John  and  Mary  as  sailing  through  the  water. 
The  examination  of  the  evidence,  however,  induces  us  to  trust  more  to  the  accuracy 
of  the  statement  made  on  this  point  on  behalf  of  the  John  and  Mary. 

It  has  been  pressed  upon  us  in  argument,  on  behalf  of  the  Aneurin.  that  the 
amount  of  the  damage  done  to  that  vessel  shows  the  accuracy  of  the  case  made  in 
the  evidence  given  on  her  behalf,  but  it  is  the  nature  and  extent  of  the  damage  done 
to  both  vessels  that  induces  us  to  believe  that  the  Joint  and  Mary  was  nearly  station- 
ary, and  that  she  was  not  passing  rapidly  through  the  water.  The  nature  and  effect 
of  the  collision  is  thus  stated  by  the  Master  of  the  Aneurin: — "'Before  she."  that 
is.  the  Aneurin,  "  had  fallen  off  more  than  three  points,  the  vessel  with  the  green 
litrht.  which  proved  to  be  a  brig,  came  into  us  :  she  came  stem  on  into  us,  striking 
us  just  at  the  after  part  of  our  fore-rigging:  she  cut  us  to  the  bend:  our  foremast 
came  down  at  once,  falling  over  to  starboard;  the  mainmast  was  [379]  sprung,  but 
we  contrived  to  keep  it  up  until  the  following  morning,  when  it  fell  also."  We  are 
advised  and  have  little  doubt,  that  assuming  this  to  be  a  correct  account  of  the  way 
in  which  the  collision  took  place,  the  damage  done  to  the  Am  urin  would  have  been 
far  greater.     If  the  fact  had  been  that  the  John  and  Mary  was  sailing  through  the 
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water  and  had  run  into  mer,  taking  into  account  both  the  strength  of  wind, 

which  was  blowing  very  freshly  at  that  time,  and  also  the  relative  sizes  of  the  two 

8,  we  believe  that  she  would  have  cut  through  the  schooner  and  sunk  her  at  once. 
The  J  Mary  was  >f  226  tons,  the  Aneurin  w-as  a  schooner  o 

The  John  and  Mart/  was.  therefore,  more  than  three  times  the  weight  of  the  Aneurin, 
and  yet,  according  to  the  evidence  on  both  sides,  the  John  and  Mary  bounded  back 
from  the  moment   they   struck.     Daniel   Williams,   the  look-out   man, 

-  le  bounded  off  directly  and   went  some  little  distance  astern,  so  much  so 
that  -  d  to  back  off  us.  as  it  were,  and 

>he  went  ahead  again  across  our  stem;  "  and  a  few  lines  lower  down  he 

was  sailing  very  fast."  This  account  of  the  manner  in  which  the  collision 
took  place  and  the  effect  on  both  vessels  is,  we  think,  inconsistent  with  the  notion 
that  the  John  and  Mary  wi  -  says,  sailing  fast.  or.  indeed,  thai  she  had  any 

war  on  her.  in  which  case  such  a  recoil  from  a  vessel  so  inferior  in  size  and  burthen 
would  not  have  been  possible,  but  it  is  exactly  what  might  be  expected  to  occur  in  the 
3el  hove  to  and  slightly  1  a     head.     We  think  the  only  way  of  ex- 

plaining the  facts  which  occurred  and  the  nature  of  the  [380]  damage  sustained  by 
both  vessels,  is,  that  the  John  '        .        3  nearl     stal  onary  on  the  water,  and  that 

the  Aneurin  cut  rapidly  across  her  bows,  by  means  of  which  the  bowsprit  of  the  John 
and  Mary.  swt  'he  deck  of  the  Aneurin,  carrying  away  the  foremast,  spring- 

ing the  mainmast,  and  being  itself  sprung  by  the  blow,  which  also  broke  the 
gammon,  and  carried  away  the  gear  attached  to  the  bowsprit  and  jibboom. 

From  all  these  circumstances  we  have  come  to  the  conclusion  that  the  collie 
was  sioned  by  the  sudden  rounding  to  of  the  John  and  Mary.     If  this  be 

correct,  it  is  difficult  to  understand,  in  any  view  of  the  case,  how  the  Aneurin  can 
be  freed  from  the  blame  of  havii  i  ioned  this  collision,  or  how  the  cause  of  it 

can  be  attributed  to  the  John  and  Mary.  According  to  the  statement  of  the  Master 
of  the  Aneurin,  the  wind  was  south  by  west,  the  Aneurin  was  heading  north-west 
by  north  ;  as  the  lig  iw  on  board  the  John  and  Mary  was  the  green  light,  she 

have  known  that  i1  rd  side  that  was  befm-e  her;  from  whence 

it  follows  that  she  must  have  known  that  the  John  and  Mary  was  either  close  hauled 
or  on  the  starboard  tack,  or  that  -he  was  hove  to.  In  either  case  it  was  the  duty  of 
the  Aneurin,  who  had  I  I   free,  to  give  way  to  her.     We  are  informed,  also, 

by  the  Nautical  gentlemen  who  assist  us.  that  if  she  had  starboarded  her  helm 
astern  of  the  John  and  Mary,  instead  of  porting  it  and  attempl  o   _<■  ahead  of 

her.  the  wind,  whether  south  or  south  by  west,  would  have  ler,  as  shi 

heading  north-west  by  west,  more  speedily  in  coming  round  to  the  wind  than  in 
falling  off  from  it.  It  is  true  [381]  thai  when  the  vessels  were  close,  and  the  collision 
inevitable,  the  hands  on  board  the  John  and  Mary  called  out  to  the  Aneurin  to  port 
the  helm,  and  in  that  state  of  things  it  was.  no  doubt,  the  best  thing  that  could  be 

for  the  pu  '  diminishing  the  force  of  the  blow,  which  was  then  inevitable; 

but  this  is  no  answer  to  the  question  why  the  John  and  Mary  was  no;   seen  bi 
and  the  collision  wholly  avoided  by  the  Aneurin  going  astern  and  keeping  wholly 

f  her  way.  That  the  John  and  Mary  was  not  seen  on  board  the  Aneurin  till 
very  shortly  before  the  collision,  is  plain  upon  the  evidence  of  the  Master  and  of  the 
look-out  man;   the  Mas!  "     it  was  only  about  two  cables'  length  off.     Accord- 

to  tiic  evidence  of  the  Master  of  the  John  ■  nd  Mary,  the  Aneurin  was  -ecu  by 

about  half  a  mile  off:  the  witnesses,  who  were  aloft,  saw  it  at   about  the  same 
the  crew  of  the  Aneurin.     The  calculation  of  distances,  especially  in 

iiddle  of  a  very  dark  night,  can  certainly  not  be  implicitly  relied  upon  :  but 
affording  all  allowance  to  imperfection  in  this  i  i1  does,  we  think,  appear  that 

the  Aneurin  v  ioard  the  John  and  Mary  some  time  I"  John  and 

Mary  was  seen  on  board  the  Aneurin. 

Even  at  this  distance  the  Nautical  gentlemen  who  as-Nt  us  th  i 
havi  rn,  and  that  if  the  John  and  Mary  had  had  any  way  upon  her  she  would 

have  passed  a  Ineurin  in  spite  of  the  porting  of  her  helm.     We  an 

advised  and  think   it  probable,  that  the  position  of  the  look-out   man  on  board  the 
explain  whyhi  the  John  and  Mary : 

he  was.  the  M  [382]   lee  side  of  the   forecastle.'      We  are  informed 

that  in  t!         '  'ti  it  might   well  be  that  the  sail  of  the  schooner  had  prevented  him 

fro],  b  is  also  quite  coi  -  ith  his  account  of 
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the  matter;  for  the  look-out  man.  David  Will 

had  been  mi  the  look-out  for  about  an  hour  all  of  a  sudd  ame  into 

view  :  it  burst  al]  at  to  he  more  than  about   200  01 

yards  distant   from  us  ;   it   v.  our   port  bow.  as  well  as   1 

could  judge."     The  sudden  bursting  of  the  light  upon  him  i-  only  expla 

one  of  two  ways:  cither  by  the  sudden  rounding  to  of  th(  or  by  the 

circumstance,  that  the  sail  or  bo  i    obstruction  on   board  the  Aneurin   had 

prevented  his  seeing  it  earlier. 

The  observations  already  made  show,  that  their  Lordships  are  of  opinion  th. 
>t  the  sudden  rounding  to  of  the  John  and  Mary  that  produ 
pearanee  of  the  green  light.     The  only  other  explanation  tin  If  is  that 

-red  by  the  Nautical  gentlemen,  viz..  that  the  look-out  man  being  on  the  lei 
the   sail  of   the   schooner   had   for   some  time   prevented   him  ■■<  n    light. 

Indeed,  according  to  his  evidence  and  that  of  the  Master,  that  the  John  ■nn/  Mai 
Bailing  through  the  water  and  was  not  lyimr  hove  to.  it  is  obvious  that  the  light  must 
have  been  visible  on  board  the  before  it  I  ted  by  David  Williams,  had 

there  been  a  proper  and  sufficient  look-out. 

It  is  not  without  its  relevancy,  in  a  case  of  this  description,  that  tin.  win. 
examined  on  behalf  of  the  Aneurin  impute  no  blame  to  the  John  and  [383]  Mary. 
William  Williams,  the  Master,  says,  in  answer  to  the  ninth  interrogatory,  "  I  cannot 
say  who  were  to  blame  for  this  collision,  but  I  do  not  consider  that  we  were,  for  we 
did  all  we  could."  Owen  Williams,  the  mate.  says,  in  the  same  interrogatory,  I 
cannot  at  all  say  whose  fault  this  accident  was:  I  cann.it  see  thai  we  were  to  blame, 
for  we  did  all  that  could  be  done. 

In  answer  to  the  same  interrogatory  David  Williams,  the  look-out  man.  says. 
'*  I  am  sure  I  cannot  tell  who  was  to  blame  for  the  accident,  but  I  suppose  the  brig 

-  fm  she  ran  into  us."  William  Owen,  the  only  other  person  on  board  the 
Antiirin,  was  not  asked  this  question.  We  have  not  in  this  case  the  difficulty 
which  sometimes  occurs  where  the  Court  below  has  had  the  advantage  of  seeing  and 
hearing  the  witnesses  as  they  uave  their  evidence:  here  all  the  evidence  is  taken 
on  interrogatories,  and  seems  to  us  to  support  the  case  of  the  John  and  Mary. 
We  are  confirmed  in  this  view  by  observing  that  it  was  the  view  also  taken  of  it 
in  the  first  instance  by  the  learned  Judge  in  the  Court  of  Admiralty.  In  the  argu- 
in  the  Court  below,  as  before  us.  the  case  of  the  Aneurin  was  argued  on  the 
supposition  that  the  evidence  on  behalf  of  the  John  ami  Mary,  to  the  effect  that 
she  was  lying  to  at  the  time  of  the  collision  was  too  strong  to  be  overcome,  and  the 
_  rients  were  founded  on  the  supposition  that  she  hove  to  without  looking  around 
her.  and  without  taking  proper  care  that  she  did  not  put  herself  in  the  way  of  another 
:  but  the  learned  Judge  in  his  summing  up.  while  considering  the  case  so  pre- 
sented, relies  on  the  circumstance  of  the  hands  being  aloft  for  the  purpose  of  double- 
reefing  the  mainsail,  as  supporting  the  case  of  the  [384]  Appellants,  and  which, 
in  the  opinion  of  the  Nautical  gentlemen  here,  is  conclusive  that  the  vessel  must 
have  hove  '<>  some  time  before.  On  what  grounds  the  Elder  Brethren  induced  the 
learned  Judge  to  alter  his  opinion  does  not  appear;  but.  concurring  as  we  do  with 
the  observations  made  in  the  Court  below  by  the  learned  Judge  of  the  Admiralty, 
in  support  of  the  case  of  the  Appellants,  considering  that  these  observations  are 
supported  by  the  evidence  given  on  the  behalf  of  the  Appellants,  observing  also 
that  the  ease  presented  to  us  in  argument  on  the  part  of  the  Respondents  is  at 
variance  with  the  evidence  given  on  their  behalf,  and  being  further  supported  by 
pinion  of  the  Nautical  gentlemen,  we  are  of  opinion,  that  the  Aneurin  was 
solely  to  blame  for  the  collision,  and  that  the  judgment  below  must  be  reversed, 
with  the  costs  both  in  the  Court  below  and  here,  and  we  shall  humbly  advise  Her 
Majesty  accordingly. 

As   to  Admiraltv  jurisdiction  of  Judicial  Committee,   see   note   to   Malcolmson   v. 
Baldock,  1862,  15  Moo.  P.C.  30* 
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[385]  I  A'   RE   BAKEWELLS    PATENT*   [Nov.    26,    1862]. 

Non-user  of  a  Patent,  during  the  term  of  the  Letters  Patent,  is  not  a  conclusive 
_  >und  against  an  extension  of  the  term,  but  such  fact  amounts  to  a  strong 
presumption  that  the  invention  is  not  useful.  Such  presumption,  however, 
may  be  rebutted  by  evidence  showing  the  utility  of  the  Patent. 

A  Patent,  well  known,  had  never  been  brought  into  public  use  during  the 
period  of  fourteen  years.  The  Patentee  accounted  for  the  non-user,  on 
the  ground  that  the  invention  was  of  such  a  nature  that  it  could  only  be  carried 
out  by  a  company,  which  he  had  failed  to  form.  Held,  not  sufficient  to  rebut 
the  presumption  against  the  practical  utility  of  the  Patent,  and  an  extension 
of  the  term  refu- 

This  was  an  application  by  the  Patentee.  Frederick  Thomas  Bakewell.  for  pro- 
longation of  the  term  of  Letters  Patent,  dated  the  2nd  of  December.  1848,  for  "  im- 
provements in  making  communications  from  one  place  to  another  by  means  of 
electricity." 

It  appeared  from  the  evidence,  that  the  invention  was  a  very  ingenious  one. 
peculiar  and  distinct  from  all  preceding  ones  relating  to  the  application  of  [386] 
electricity,  and  consisted  in  transmitting  copies  of  writings  or  correspondence. 
The  invention  had  been  perfected  with  great  difficulty  and  expense,  but  had  never 
been  brought  into  public  use.  as  the  Railway  and  the  Telegraph  Companies  refused 
to  adopt  it.  A  Patent  for  an  invention,  similar  in  its  nature  to  the  Petitioner's, 
had  been  granted  to  one  Bonelli.  and  a  Company,  under  a  private  Act  of  Parliament 
(24th  and  25th  Vict.  c.  90 1.  formed  for  working  Bonellis  invention. 

Mr.  Macgregor,  for  the  Petitioner.  The  Attorney-General  (Sir  W.  Atherton. 
.  appeared  for  the  Crown. 

Lord  Chelmsford  : — In  the  course  of  the  opening  of  this  case  an  inquiry  was 
made  by  their  Lordships  whether  the  learned  Counsel  could  refer  to  any  case  in 
which  there  had  been  a  recommendation  of  an  extension  of  the  term  of  a  Patent 
for  an  invention  which,  during  the  whole  course  of  fourteen  years,  had  not  been 
in  use.  and  it  appears  that  no  *uch  case  can  lie  found.  On  the  other  hand,  if  it  were 
necessary,  it  might  be  shown  that  their  Lordships  have  on  more  than  one  occasion 
intimated  that  the  fact  of  a  Patent  not  having  been  used  would  be  one  ground,  at 
for  refusing  to  recommend  an  extension  of  the  term. 

Now.  non-user  of  a  Patent  can  hardly  be  said  to  l>e  a  ground  why  an  extension 
of  the  term  should  be  absolutely  refused,  but  it  must  always  amount  to  a  very 
strong  presumption  as  to  the  invention  not  being  useful :  of  course  that  presumption 
may  be  rebutted,  as  all  other  presumptions  may  be.  by  evidence  of  the  utility  of  the 
Patent  :  and  if  upon  this  occasion  the  [387]  Patentee  had  been  able  to  give  satis- 
factory reasons  why  this  Patent,  which  was  perfectly  well  known,  had  not  been  intro- 
duced into  use.  that  of  course  would  have  answered  the  presumption  which  is  prima 
a ainst  him.  on  account  of  the  non-user  of  the  Patent. 

Now,  the  reason  why  this  invention,  which  their  Lordships  think  an  extremely 
beautiful  one.  and  one  which  reflects  very  great  credit  on  the  Inventor,  has  not  been 
brought  into  use  was.  that  upon  the  great  lines,  which,  at  the  time  the  Patent  was 
granted,  only  existed,  the  Telegraph  Companies  were  not  disposed  to  incur  the 
expense  of  making  such  an  addition  to  their  working  lines,  because  they  could  not 
anticipate  that  the  public  would  find  this  invention  to  lie  so  extremely  useful,  or  so 
beneficial,  as  to  justify  the  employment  of  it  to  any  great  extent.  Now,  that  places 
the  Patentee  in  this  very  curious  position,  that  at  the  time  when  the  Patein 
taken  out,  as  it  is  already  admitted,  there  was  no  such  public  utility  in  the  Patent 
itself  as  to  give  him  a  claim  at  that  time  to  such  merit  as  would  entitle  him  now 
to  an  extension  of  the  term  of  his  Patent,  but  what  he  anticipated  was  this,  that 

*  Present: — The  Rb_'ht  Hon.  Lord  Chelmsford,  the  Right  Hon.  the  Lord  Justice 
Knight  Bruce,  the  Lord  Justice  Turner,  and  the  Right  Hon.  Sir  John  Taylor 
( oleridge. 
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possibly  the  existing  Telegraph  linos  might  be  <  \tcndcd  to  .1  very  considerable 
distance,  and  thai  other  lines  to  Foreign  parts  mighl  I"'  introduced,  and  thai  then 
the  nivriiiii.ii  being  of  such  a  beneficial  character  il  would  become  absolute!] 
accessary  in  order  to  satisfy  the  wants  of  the  public,  thai  the  different  Telegraph 
Companies  should  adopt  and  use  it.  The  difficulty  under  which  the  Patentee  ap] 
to  labour  in  this  application  is  this:  that  his  invention  has  been  well  knoi  d 
has  been  introduced  to  several  Companies.  l>ut  has  not  been  adopted  or  used,  and  the 
question  then  is.  what  reason  has  lie  to  speculate  with  [388]  any  certainty  upon 
the  future  Use  of  this  invention  by  Telegraphic  Companies,  supposing  the 
should  be  extended,  any  more  than  during  the  course  of  the  original  Patent  1  It 
is  a  new  speculation,  and  in  addition  to  that,  there  is  this  very  great  difficulty  in 
his  way.  There  was  a  Patent  granted  to  Mr.  Bonelli,  which  the  Petitioner  a  - 
to  have  been  an  infringement  of  his  Patent.  Mr.  Bonelli.  it  appears,  has  obtain  d 
a  private  Act  of  Parliament  (24th  and  25th  Viet.  c.  92).  incorporating  a  Company, 
which  has  been  established  for  the  purpose  of  carrying  out  his  invention.  Their 
Lordships  do  not  mean  to  say  that  this  private  Act  of  Parliament  would  be  actually 
a  bar  to  any  proceedings  on  the  part  of  Mr.  Bakewell,  supposing  the  term  of  his 
Patent  were  enlarged,  for  an  infringement  of  the  Patent  by  Bonelli,  but  it  certainly 
would  interpose  very  considerable  difficulty  in  the  ivay  of  such  action,  and  I  am  not 
at  all  aware  of  any  such  action  in  which  a  party  has  obtained  a  verdict  for  the 
infringement  of  a  Patent  where  the  party  proceeded  against  lias  been  working 
that  which  is  said  to  be  an  infringement,  under  the  authority  of  an  Act  of  Parlia- 
ment. 

Under  all  these  circumstances,  while  their  Lordships  are  quite  willing  to  admit 
that  there  is  great  merit  in  the  beautiful  invention  for  which  the  Petitioner  origin- 
ally obtained  his  Patent,  yet,  acting  upon  that  which  seems  to  have  been  the  principle 
upon  which  their  Lordships  have  proceeded  in  former  cases,  and  upon  that  which 
seems  to  be  reasonable,  their  Lordships  feel  they  are  compelled  to  refuse  the  prayer 
of  this  petition  and  not  to  recommend  an  extension  of  the  term  (see  In  r<  Allen's 
Patent,  4  Moore's  P.C.  Cases  (N.S.),  443  ;  S.C.  Law  Rep.  P.C.  507). 

[Mews'  Dig.  tit.  PATENT;  F.  Confirmation,  etc.;  2.  Renewal  ami  extension; 
a.  Generally.  See  In  re  Allan's  Patent,  1867,  L.R.  1  P.C.  51 1  ;  4  Moo.  P.C.  (N.S. ) 
443;  In  re  Hughes'  Patent,  1879,  4  A.C.  177;  and  as  to  extension  of  patents 
generally,  see  now  s.  25  of  the  Patents  Act,  1883  (46  and  47  Vict.  c.  57),  and 
Privy  Council  Rules,  1897  (Stat.  R.  and  0.  1899,  p.  1837.] 


[389]  ON  APPEAL  FROM  THE  SUPREME  COURT  OF  NEW  SOUTH  WALES. 

JOHN  DUNMORE  LANG,— Appellant;  WILLIAM  PURVES  and  Others,— 
Respondents*  [Feb.  17,  18,  24,  25,  1862]. 

A  Church,  in  connection  with  the  Church  of  Scotland,  under  the  denomination 
of  "  The  Scots  Church,"  was  formed  in  New  South  Wales,  and  its  constitution 
defined  by  certain  Articles.  In  the  year  1826  a  grant  of  laud  at  Sydney  was 
made  by  the  Colonial  Government,  under  the  seal  of  the  Colony,  to  the  Appel- 
lant, an  ordained  Minister  of  the  Church  of  Scotland,  and  others,  for  the 
erection  of  a  Church.  The  Appellant  was  appointed  Minister  of  the  Church. 
In  1842  an  Ecclesiastical  body,  called  the  "  Synod  of  Australia,"  in  con- 
nection with  the  Church  of  Scotland,  of  which  the  Appellant  was  a  member 
(formed  of  certain  Presbyterian  congregations  in  Australia,  and  recognized 
by  the  New  South  Wales  Act,  4th  Vict.  No.  18),  in  consequence  of  certain 
charges  brought  against  the  Appellant,  dismissed  him  from  his  office  of 
Minister  and  declared  his  Church  vacant.     The  Appellant  refused  to  recog- 


*  Present:  The  Right  Hon.  Lord  Kingsdown,  the  Master  of  the  Rolls  (the  Right 
Hon.  Sir  John  Romilly),  and  the  Right  Hun.  Sir  John  Taylor  Coleridgt 
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nize  the  jurisdiction  and  authority  of  the  Synod,  and  with  the  concurrence  of 
the  other  Trustees  of  the  Church,  continued  to  offi  -  Minister.     In 

the  Members  of  the  Synod  filed  a  Bill  in  the  Supreme  Court  at  New  South 
Wales,  praving  that  the  Appellant  and  the  other  Trustees  might  he  removed 
from  the  trust  connected  with  the  grant  of  land  and  the  Church  erected  there, 
and  that  the  Appellant  might  be  restrained  from  exercising  the  duti. 
Minister  of  that  Church,  and  be  decreed  to  deliver  up  possession  on  the 
■und  that  he  had  been  deposed  therefrom  by  the  Synod  of  Australia.  1 
peal,  held  (reversing  the  Order  of  the  Supreme  Court),  and  dismissing  the 
Bill,  that  the  suit  was  improperly  framed,  by  reason — 

First,  that  the  members  of  the  Synod  of  Australia  were  strangers  to  the  trust. 
and  had  no  interest  to  maintain  such  a  suit  [15  Moo.  P.C.  i'2'S]. 

-   .  oud.  that  such  a  suit  could  only  be  brought  ( 1 ).  by  some  person  or  pel  - 
on  behalf  of  a  body  having  an  interest  in  the  subject  matter:  oi     - 
Public  officer  in;  y  law  with  authority  to  institute  a  suit,  and  that 

the  Svnod  had  no  locus  standi,  either    in    respect  of  interest  or  of  public 
authority  [15  Mo  and 

Third,  that  as  the  sentence  of  the  Synod  deposing  the  Appellant  having  been 
propounded  in  1842,  and  the  suit  in  question  not  brought  till  1855.  and  no 
satisfactory  explanation  given  for  the  delay,  the  Synod  were  by  their  ac- 
qui  -  ded  bv  lapse  of  time  from  sustaining  such   suit  [15  Moo. 

P.C.  426]. 

A-  to  the  authority  of  a  Colonial  Synod  to  pronounce  a  senten  rivation 

and  the  extent  to  which  their  proceedings  would  be  considered  binding  as  an 
Ecclesias  -npetent  jurisdiction  in  a  suit  brought  in   a  Civil 

(    lurt,  Quaere. 

The  Bill  in  this  suit  was  tiled  in  February.  1855.  by  the  Respondents,  who  were 
therein  described  as  composing  the  "  Synod  of  Australia."  and  as  suing  for  ai 
behalf  of  the  Synod,  and  also  for  and  on  [390]  behalf  of  the  members  of  the  eon_rre- 
■n  of  the  Scots  Church  in  Jamison  Street.  Sydney.  The  Bill  stated,  among 
other  things,  the  formation  in  Sydney  of  a  Church  in  connection  with  the  Church 
3  otland  under  the  denomination  of  the  Scots  Church,  that  the  constitution  of 
the  Church  was  defined  by  Articles,  and  that  a  grant  under  the  seal  of  the  Colony, 
dated  the  10th  of  November.  U26.  was  made  of  certain  lands  and  premises  in  the 
City  of  Sydney  to  the  Appellant,  and  to  John  Piper  and  Thomas  McVitie,  both  since 
deceased,  and  to  David  Ramsay,  another  Defendant    (but  also  since    deceased),  as 

for  the  cong   egati       of  S     tch  Presbyterians  in  Sydney,  for  the  purp  - 
erecting  a  Church  in  which  the  ordinance-  of  religion  should  be  dispensed  by  a 
regularly  ordained  Minister  of  the  Church  of  Scotland,  and  such  other  buil 
therewith  connected  as  the  Trustees  might  think  fit  to  erect.     The  Bill  also  stated. 
that  the  Appellant,  being  an  ordained  Minister  of  the  Church  of  Scotland,  was  in 
terms  of  the  constitution  made  in  tl.  :  i  sited,  and  that  he  continued 

from  that  time  downwards  to  be  Pastor  of  the  Church,  and  also  stated  the  formation 
of  a  Svnod  called  the  "  Synod  of  Australia."  of  which  the  Appellant  had  become  a 
member,  and  had  signed  a  bond  of  unii  the  other 

Ministers  and  Elders  composing  the  Synod,  by  [391]  which  bond  they,  inter  a'ia. 
"  promise  that  in  the  exercise  of  discipline  we  shall  follow  the  laws  of  that  Church'' 
(the  Established  Church  of  Scotland)  "'  so  far  as  applicable  to  this  Colony,  and  that 
whatever  may  be  our  individual  opinions,  will,  so  long  as  we  are  members  of  the 
Court,  submit  to  the  judgment  and  determination.-  of  the  majority  of  out- 

number regularly  met  and  sitting  in  Presbytery  and  Synod."  The  Bill  furthei 
stated  certain  proceedings,  which  it  was  alleged  had  been  adopted  against  the 
Appellant  before  1 1»* -  Presbytery  of  Sydney  and  the  Synod  of  Australia,  and  that  at 
a  meeting  of  the  Synod,  held  on  the  8tib  of  October.  1842,  the  Appellant  was  indi 
and  accused  before  the  Synod,  at  the  instance  of  the  Moderator  and  other  members 
of  the  Presbytery  of  Sydney,  of  certain  alleged  offences,  unbecoming  his  character 
and  pr.it'.  -  b  M  aisti  r,  mid  punishable  by  the  law  and  rule-  of  the  Church 

-     'tland,  of  slander,  schism,  and  contumacy,  and  that  such  indictment  and  accu- 
sation having  been  duly  heard  and  tried  by  the  Synod,  they,  tin'  Synod,  did.  on 
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Hie  1  lth  of  October,  1842,  by  their  vote  depose  thi   Appellant  from  thi   Holy  Ministry, 

prohibiting  and  discharging  him  bo p  reof  in  all 

ti,m.  coming,  undei  the  p   in  of  the  highest  cei      res  of  the  Church  of  Scot] 
declared  the  Scots  Church,  Jamison  Street,  vacant  from  and  after  thi 

hi  Buch  sentence.     Thai   these  proceedings  of   th    Synod    p 

Reported  to  the  Presbytery  of  Irvine  in  the  year  L84  il  the  Presbytery  after 

wards,  on  or  aboul  the  9th  of  September,  L851,  al  a  'inly  convened  meeting  thereof, 
declared  thai  they  were  fully  satisfied  of  the  truth  o  I  ei  charged 

[392]  as  aforesaid  against  the  Appellant,  and  that  he  hail  withdrawn  himself  from 
all  connection  with  the  Church  "I'  Scotland,  ami  thai   the]   found  that 

lie  was  no  longer  a   Minister  of  thai   Church,  was  incapable  of  i 
Mentation  to  a  parochial  charge  within  the  same,  and  was  no  Longer  qualified  to 
officiate  m  the  Scots  Church,  Sydney,  until  he  should  be  reponed  in  due  form. 

immediately   upon   such   alleged   sentence  of  deposition   I a    pronouncei 

Synod,  the  Appellant  forfeited  and  lost  his  character  of  a  regularly  ordained 
Minister  of  the  Church  of  Scotland,  and  all  the  rights,  functions,  and  privileges  of 
such  .Minister,  and  became  absolutely  disqualified  to  offii  iate  as  such  in  any  man 
and  that  it  thereupon  became  and  was  his  duty  to  abstain  t 
Attempting  to  exercise  the  office  of  such  Minister,  and  to  give  up  possession  ol 
Church  and  all  buildings  held  or  occupied  by  him  in  virtue  of  his  late  office  o 
Minister  to  the  Synod  of  Australia,  but  that  instead  of  s,,  doing  the  Appellant,  in 
defiance  of  the  above-mentioned  sentence  of  deposition,  and  in  contempt  and  viola- 
tion of  the  authority  and  jurisdiction  of  the  Synod,  and  of  the  laws  and  constitution 
vf  tin'  established  Church  of  Scotland,  continued  to  acl  and  officiate  as  the  Minister 
of  the  Church,  and  to  retain  possession  of  the  Church,  and  the  buildings  connected 
therewith,  and  to  preach  therein,  as  if  he  was  the  right  and  lawful  Minister  thereof. 
And  that  the  rest  of  the  Trustees,  instead  of  co-operating  with  the  Synod  as  they 
ought  to  have  done,  for  the  purpose  of  obtaining  possession  of  the  Church,  and  pre- 
venting the  continued  usurpation  by  the  Appellant,  had  always  refused  to  join  with 
the  Plaintiffs  in  taking  any  proceedings  against  the  [393]  Appellant  for  the  purpose 
of  enforcing  and  carrying  into  effect  the  sentence  of  deposition,  and  of  obtaining 
possession  of  the  ('lunch  and  the  other  buildings  connected  therewith  ;  and  the  Bill 
prayed,  first,  that  the  Defendants,  the  Trustees,  might  lie  removed  from  the  trustee- 
ship, and  ordered  to  convey  the  piece  of  land  mentioned  in  the  grant  to  such  nc. 
Trustees  as  might  be  appointed  in  their  place,  and  be  restrained  from  interfering 
with  the  Scots  Church  in  Jamison  Street,  and  that  tit  and  proper  persons  might 
be  appointed  Trustees  in  their  room  and  place  ;  secondly,  that  the  Appellant  might 
be  decreed  and  declared  to  be  no  longer  the  Minister  of  the  Church,  and  restrained 
from  using  the  Church,  and  exercising  or  pretending  to  exercise  any  of  the  powers 
or  duties  of  such  Minister  ;  third,  that  the  Appellant  might  be  ordered  and  decreed 
to  give  up  possession  of  the  Church  and  of  all  buildings  connected  therewith  then  in 
his  possession  or  occupation  to  the  Plaintiffs,  for  and  on  behalf  of  the  congregation  ; 
fourth,  that  for  the  purpose  of  carrying  out  the  purposes  aforesaid  it  might,  if 
necessary,  lie  referred  to  the  Master  of  the  Court  to  make  such  inquiries  as  it  might 
deem  requisite  or  proper;  and  that  Her  Majesty's  Attorney-General  for  the  Colony 
might  be  bound  by  the  proceedings  in  the  suit,  and  for  general  relief. 

The  Appellant,  the  substantial  Defendant,  put  in  an  answer  to  the  Bill,  insisting 
on  the  right  of  the  Trustees  to  the  Church  and  other  buildings,  on  the  ground  that 
they  held  them  on  the  original  trusts  imposed  by  the  grant  from  the  Crown,  which, 
he  submitted,  had  not  been  since  in  any  manner  altered,  and  that  the  Appellant, 
being  an  ordained  Minister  of  the  Church  of  Scotland,  was  improperly  removed 
from  [394]  his  office  as  Minister  of  the  Church  by  the  Synod.  The  Attorney-General 
and  the  other  Defendants,  the  Trustees,  appeared,  but  did  not  put  in  any  answer  to 
the  Bill. 

As  the  question   arose  upon  the  powers  of  the  Synod   to  depose  the  Appellant 
it   is  necessarv  briefly  to  refer  to  the  several  Acts  of  the  Governor  and  Legislative 
Council  of   New  South  Wales  that  were  passed   with   respect   to  the  Scotch   Church 
in  that  Colony,  and  were  referred  to  on  the  hearing  of  the  suit  and  on  appeal. 

The  first  of  these  Acts,  the  7th  Will.  IV.  No.  3,  had  reference  only  to  the  appoint- 
ment  of   Trustees   by   the   Governor   and   Executive   Council.        The   next    Act.   8th 

543 


XV  MOORE,  395  LANG   V.   PUEVES  [1862] 

Will.  IV.  X...  7.  intituled  "  An  Act  to  regulate  the  temporal  affairs  of  Presbyterian 
Churches  and  Chapels  connected  with  the  Church  of  Scotland  in  the  Colony  of 
New  South  Wales,"  after  reciting  the  7th  Will.  IV.  No.  3.  and  also 
reciting  that  with  regard  to  Churches.  Chapels,  and  Ministers'  dwell 
of  the  Presbyterian  Church  connected  with  the  Church  of  Scotland,  it 
was  considered  expedient  that  further  provision  should  he  made,  as  well 
fur  the  mode  of  their  original    nomination,   as   for   maintaining,   from    time    to 

.  1  iv  filling  up  vacancies  as  thereinafter  mentioned,  a  proper  number  of  duly 
qualified  Trustees  :  and  for  defining  the  manner  in  which  the  trusts  thereby  created 

Id  lie  fulfilled,  and  otherwise  regulating  the  affairs  of  Churches.  Chapels,  and 
Ministers'  dwellings  of  the  Presbyterian  Church,  provisions  were  made  for  the 
appointment  of  Trustees  of  Churches  or  Chapels  to  lie  thereafter  erected.     And  by 

5th  section,  after  reciting  that,  for  the  more  effective  discharge  of  the  duties  of 
[395]  Trustees  of  Presbyterian  Churches  or  Chapels,  it  was  expedient  that  their 
powers  and  duties  should  be  defined,  it  was  enacted,  that  the  duties  of  the  Trus 
should  lie  solely  confined  to  the  temporal  concerns  of  the  said  Churches  and  Chapels, 
such  as  the  collection  of  pew  rents,  receiving  subscriptions,  donations.  devis 

eathments  of  land  or  other  property,  fur  the  erection,  maintenance,  and  repair 
of  the  Church.  Chapel,  or  Minister's  dwelling,  for  which  they  should  be  appointed, 
.0-  for  a  burial-ground,  or  glebe  thereunto  annexed,  also  the  payment  of  stipends 
or  salaries  I  rcb  officers,  expenses  attending  the  dispensation  of  Divine  ordi- 
nances, and  the  faithful  performance  of  ministerial,  clerical,  and  parochial  duty 
connected  therewith  :  and  it  was  also  thereby  declared  that  the  Trustees  should  have 
no  power  or  authority  to  appoint  or  dismiss  the  Ministers  of  any  such  Church  or 
Chapel  to  which  they  are  or  shall  be  appointed.  The  9th,  10th,  and  11th  sc< 
had  no  application  to  the  Scots  Church  in  Jamison  Street,  as  they  related  only  to 
Churches  the  Ministers  of  which  were  inducted  by  the  Presbytery,  which  the  Appel- 
lant had  not  been:  but  by  the  12th  section  it  was  enacted,  that  the  Trustees  therein 
mentioned  should,  if  required  to  do  so,  furnish  to  the  Presbytery  before  the  1st  of 
May  in  every  year  a  true  and  correct  account,  to  the  close  of  the  preceding  year,  o! 
all  receipts  and  disbursements  of  money  belong  2  to  the  Church  or  Chapel  of  which 
chey  might  be  Trustees.  And  by  the  13th  section  it  was  enacted,  that  the  former 
appointment  of  Trustees,  under  the  provisions  of  the  Act.  7th  Will.  IV.  No.  3.  was 
thereby  declared  null  and  void,  and  that  the  election  and  appointment  of  Tr- 
ior Presbyterian  Churches  and  Chapels  [396]  already  built  should  be  made  as  in  the 
Act  now  in  recital  was  directed  within  six  months  from  the  proving  thereof. 

By  another  Colonial  Act.  6th  Vict.  Xo.  18,  intituled  "  An  Act  to  amend  an  Act 
intituled.  An  Act  to  regulate  the  temporal  affairs  of  Presbyterian  Churches  and 
Chapels  connected  with  the  Church  of  Scotland  in  the  Colony  of  New  South  W 
(4  Vict.  Xo.  IS.  Callaghan's  Act,  Vol.  I.,  p.  115).  after  reciting  the  above-mentioned 
Act.  8th  Will.  IV.  Xo.  7.  and  also  reciting  that  the  Presbytery  of  New  South  Wales 
in  compliance   with  the  recommendation  of  the   Commission   of  the  General 

ably  of  the  Church  of  Scotland,  agreed  that  it  was  expedient  for  the  good 
government  of  the  Presbyterian  Church  in  the  Colony  that  a  Synod  should  be 
formed,  comprehending  all  the  Ministers  and  congregations  in  the  said  Colony  in 
connection  with  the  Chun  h  of  Scotland  :  and  reciting  that  it  had  been  agreed  that 

Synod  should  bear  the  name  of  "  The  Synod  of  Australia,"  in  connection  with 
the  established  Church  of  Scotland,  and  that  it  was  expedient  that  the  Act.  8th  Will. 
IV .  X".  7.  should  be  s.>  amended  as  to  apply  to  tin-  Synod  of  Australia  in  connection 
with  lished  Church  of  Scotland;  il  enacted  that  the  several  powers,  privi- 

s,  and  advantages  conferred  upon  the  Presbytery  of  New  South  Wales,  and  the 
Ministers  of  the  congregations  under  its  spiritual  superintendence  by  the  before- 
recited  Act  of  the  8th  Will.  IV.  No.  3.  should,  as  soon  as  the  Svnod  of  Australia 
should  ha  Formed,  and  notice  of  such  formation  should  have  been  published 

l>y  order  of  the  Governor  in  the  New  South  Wales  Government  G;  \.sted  iu 

■  g  to  the  Synod   and  the  Ministers  of  the  COn-[397]-gr< 
spiritual  superintendence,  as  fully  and  effectually  to  all  intents  and  purposes  as  if 

Synod  had  been  formed  and  in  existence  at  the  time  of  the  passing  of  the  before- 
recited  Acts,  and  been  specially  named  and  mentioned  therein:   Provided  thai 
il  powers,  privileges,  and  advantages  conferred  by  the  Act  upon  the  Sync 

ralia  should  cease  and  determini  the  Synod  should  continue  its  adher- 

-  14 


LANG    0.    PURVES  [1862]  XV  MOORE,  398 

ence  to  ilir  doi  oi    Faith,  ami  to  er  -i.UMl.iril>  and 

formularies  of  the  established  Church  of  Scotland,  and  in  the  ex< 
should  follow  the  la\\>  of  that  Church  ;  and  by  the  2nd  section  il  was  enacted,  that 
all  and  every  the  real  estate  in  all  Churches  and  Chapels,  Ministers'  dw<  '  urial- 

ds,  and  glebe    lands,  and  the  sites  of  the    si  lands  or 

hereditt  mei    -  appertaining  thereto  which  had  theretofore  been  held  or  were  then 
held  by  Trustees  appointed  under  the  provisions  of  the  before  recited  Act,  in  bi 
of  the  several  congregations  under  the  spiritual  superintendei  ce  oi   ;  ptery 

of  New  South  \Yah-s.  or  l>v  the  Trustees  of  any  Church  or  Churches  in  which  it 
required  that  divine  sex-vice  should  be  performed  by  an  ordained  Minister  oi 
Church  of  Scotland,  should  continue  to  be  held  by  thi  !- 

ssors  duly  and  lawfully  appointed  in  behalf  of  the  sami  as,  under 

the  spiritual  and  ecclesiastical  superintendence  "t'  'he  Synod  of  Australia  in 
nection   with   the  established  Church  of  Scotland,  as  fully  and  effectually  in   all 
respects  as  if  the  Synod  had  been  specially  named  in  the  bi  ted  Acts,  and 

invested  with  all  the  powers,  pr  and  advantages  thereby  conferred  on  the 

Presbytery  of  New  South  Wales. 

[398]  The  suit   was  heard  before  the  Primary  .Indue.  Mr.   Justice   Milford, 
material  part  of  who  ment  was  ;;s  follows:       '  Proceedings  were  taken  againsl 

Dr.  Lang  by  the  Synod,  as  for  Ecclesiastical  offences  math'  patent  by  a  fama  clamosa. 
There  is  no  question  hut  that  he  was  cited  to  appear  before  the  <  ourt,  and  that  he 
did  appear  to  object  to  the  jurisdiction  :  hut  it  is  very  doubtful  whether  the  pro 
bigs  taken  were  in  strict  conformity  with  the  practice  of  the  Ecclesiastical  Courts 
in  Scotland.  However,  on  the  11th  of  October.  1842,  a"  a  meeting  of  the  Synod, 
thirteen  members  being  present,  the  following  sentence  was  passed  on  Dr.   1. 

[.ears  by  the  Synod  Act-book: — 'Therefore  the  Synod  did,  by  their  vote, 
depose  Dr.  haii-.  like  as  they  hereby  do.  in  the  name  of  the  Lord  Jesn-  Christ,  the 
alone  King  and  head  of  the  Church,  and  by  virtue  of  the  power  and  authority  com- 
mitted by  Him  to  them,  depose  Dr.  Lang  from  the  office  of  the  Holy  Ministry,  pro- 
hibiting and  discharging  him  to  exercise  the  same  or  any  part  thereof  in  all  time 
coming,  under  the  highest  censures  of  the  Church:  and  declare  the  Sots  Church. 
Jamison  Street,  vacant  from  and  after  the  day  and  date  of  this  sentence,  and  appoint 
intimation  of  the  sentence  to  be  made  from  the  pulpit  of  the  Church,  and  to  the 
Very  Reverend  the  Moderator  of  the  General  Assembly  of  the  Church  of  Scotland. 
and  the  Reverend  the  Moderator  of  the  Presbytery  of  Irvine,  the  Presbytery  which 
ordained  Dr.  Lang.'  Dr.  Lang  did  not  submit  to  this  sentence,  ami  has  from  that 
time  to  this  retained  possession  of  the  Church.  It  may  be  that  the  Synod  exceeded 
its  power  in  passing  a  sentence  of  deposition  from  the  Ministry  on  him;  but  it 
clearly  [399]  liad  power,  by  virtue  of  the  2nd  section  of  the  4th  Vict.  Xo.  18,  t  ■ 
declare  the  vacancy  of  the  Scots  Church.  Jamison  Street,  which  is  the  only  matter 
now  in  question.  I  do  not  think  it  necessary  for  me  to  consider  whether  the  pro 
ceedings  were  regular  or  not,  for  there  was  ample  opportunity  for  Dr.  Lang  to 
have  appeared  before  the  Court,  and  there  to  have  challenged  their  propriety.  He 
did  not  do  so.  and  having  neglected  to  make  such  a  defence,  I  am  not  now  to  allow 
him  to  take  advantage  in  this  Court  of  such  neglect.  It  is  not  for  me  to  determine 
whether  the  offences  with  which  Dr.  Lang  was  charged,  viz..  the  doctrine  promul- 

!  by  him  that  the  Presbyterian  Church  ought  not  to  receive  any  aid  from  the 

.  was  sufficient  to  show  that  he  had  been  guilty  of  introducing  divisive  courses 
in  that  Church,  or  that  the  slandering  the  Synod   was  sufficient   to  authoria 

ace  so  far  as  to  deprive  him  of  the  Church,  for  tins  is  not  a  Court  of  appeal  :  the 
proper  Tribunal  lias  decided  that  they  were.  Putting  aside,  however,  the  sentence 
itself.  I  am  of  opinion,  that  the  refusal  of  Dr.  Lang  to  submit  to  the  jurisdiction 
of  that  Court  is  sufficient  for  me  to  say  that  he  ought  not  to  hold  the  Church  in 
uestion,  tor.  if  lie  should  hold  it.  he  would  do  so  on  terms  directly  opposed  to  law. 
1  do  not  advert  to  the  proceedings  of  the  Presbytery  of  Irvine,  taken  in  consequence 
of  the  sentence  passed  here  on  Dr.  Lang,  for  there  is  no  satisfactory  evideni 
what  did  take  place,  nor  is  the  result   material  to  the  decision  of  this  suit.      Under 

circumstances  1  decree  that  Dr.  Lang  and  Mr.  Ramsay,  who  is  absent  from  the 
Colon v  but  appeared  at  the  hearing,  be  removed  from  being  Trustees  of  this  Church 
and  the  other  buildings  standing  on  the  land  contained  in  the  grant  from  [400]  the 
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Crown,  and  that  it  be  referred  to  the  Master  to  appoint  rive  new  Trustee:-  iu  the 
plac(  riginal  rive  Trustees.     Id.-        -      le  Bill  as  against  the  Defendant, 

Bowman,  he  not  havin_  I      -tee  duly  appointed,  and  not  having  acted  in 

that  r,  and  the  Plaintiffs  must  pay  his  costs,  they  having  made  him  a  party 

impro]  erly.  And  I  declare  Dr.  Lang  to  be  no  longer  the  Minister  of  the  Church, 
and  I  order  an  injunction  to  issue  to  restrain  him  from  usii._  I  i  ;rch.  and  from 
exercising  the  powers  or  duties  of  the  Minister  of  it.  And  I  order  him  to  deliver 
up  possession  thereof  to  the  said  new  Trustees  when  and  so  soon  as  they  shall  l>e 
appointed:  and  I  order  that  Dr.  Lang  and  Mr.  Ramsay  do  all  - 

vesting  the  premises  in  such  new  Trustees  :  and  I  order  that  an  injunction  do 
to  restrain  the  Defendants  Dr.  Lang  and  Mr.  Ramsay  from  interfering  with  the 
Church  and  pi         -   -    save  as  directed  by  this  decree.     Although  there  is  nu  prayer 
for  any  occupation  rent  to  be  placed  on  the  Church  sil  E  ■ "-'.  it  might  perhaps 

have  been  imposed,  th:-  _       suit  for  the  regulation  of  a  charity,  but  I  do  not 

think  it  i  it  has  been  used  as  a  place  of  worship  for  gregation  of 

Presbvterians  during  that  time.     As  the  suit,  however,  has  been  rendered  necess 

:wo  of  the  Trustee-.  Dr.  Lani:  and  Mr.  Ramsay,  they  must  pay  the 
sts 
An  appeal  from  this  decree  was  brought  by  Dr.  Lang,  and  was  fully  heard  W  : 

The  Judges  delivered  their  opinions  tun.     The  judgment  of 

Mr.  Justice  Dickinson,  after  -;atiii^  the  facts,  proceeded  in  these  terms: — "It 
appears  to  me  quite  clear  that  upon  the  face  of  [401]  the  Bill  the  ground  of  the 
Plaintiffs'  complaint  is,  that  Dr.  Lang,  having  been  deposed  from  the  Holy  Ministry, 
is  no  longer  an  ordained  Mil  the  Church  of  Scotland,  and,  therefore,  that  he 

and  the  other  Defendant,  as  Trustees  named  iu  Sir  Ralph  Darling's  grant,  have  been 
guiltv  of  a  breach  of  trust  in  allowing  the  Ordinances  of  religion  to  be  dispensed  in 
the  Scots  Church  by  a  Clergyman  who  is  not  such  a  Minister  as  is  required  by 
Governor  Dari     a  -   a  The  Bill  having  been  framed  in  its  present  shape,  the 

Defendants  were  naturally  led  to  put  their  defence  as  they  have,  on  the  fact  and 
validity  of  the  deposition,  and  to  regard  the  averment  that  the  Church  was  declared 
vacant  as  being  a  matter  merely  consequential  upon  the  alleged  deposition.  If  the 
Bill  had  stated,  that  the  Synod  had  declared  the  Church  vacant  for  the  contuma- 
cious and  tful  language  and  conduct  of  Dr.  Lang,  and  that  he  was  retained 
as  Pastor  of  th  ll  after  application  by  the  Synod  for  his  removal.  I  aiu 
of  opinion,  that  the  Defendants  would  have  prepared  their  defence  on  considera- 
tions altogether  different  from  those  which  they  have  opposed  to  the  present  Bill. 
The  gravamen  of  the  Bill  is,  that  Dr.  Lang  is  not  an  ordained  Minister  of  the 
Church  That  is  the  fact  virtually  contested  in  the  Defendants'  answer.  There 
>e  nothing  stated  in  the  Bill  to  invite  a:  -:  on  the  point,  whether 
Synod  was  invested  with  the  power  by  the  Act.  4th  Vict..  No.  1j.  to  declare  the 
Chur  •  upon  the  grounds  independent  of  the  deposition,  or  upon  no  grounds 
at  all.  From  the  4th  section  of  the  introductory  chapter  of  Story  on  Equity 
Pleading,  and  the  note  thereto,  and  also  from  the  :  the  procedure  in  each 
jurisdiction,  it  ap  aie.  that  there  [402]  is  a  close  _v  i.etween  the 
iiuon  Law  and  Equity  pleading.  A  Bill  in  Equity  should,  therefore, 
equally  with  a  declaration  at  Common  Law.  distinctly  apprise  a  Defendant  of  the 

-  ex,  and  inform  the  Court  of  the  circumstances  on  which  it 
adjudicate.  I  perceive  nothing  in  the  Bill  to  apprise  anybody  that  the  case  iu  it 
is  the  non-compliance  by  the  Tr.  -  -  th  the  Synod's  declaration  that  the  Church 
acant.  except  on  the  ground  of  Dr.  Lang's  deposition  from  the  Ministry.  That 
I  declared  the  Church  vacant,  and  that  the  Trustees  have  disregarded  the 
declaration,  are  certainly  apparent  on  the  Bill,  but  do  not  appear  to  be  put  forward 
in  it  'iiid  of  complaint.     The  case  made  by  the  Bill  is  based  >>n  the  d- 

tion  of  Dr.  Lang,  and  not  on  his  disobedience  of  the  Synod  and  his  cont<= 

^tual  and   I  -:  ical  superintendence.     In  the  Equity  cases  we  continually 

meet  with  de-  '      irt  will  not  adjudicate  upon  facts  stated  whi 

■   the  Bill.     To  this  rule  there  are  exceptions,  doubt- 
but  I  ha--  similar  to  that  under  dis     -- 

■  multiply  except:'     -  sound   rule  of  forcible  allegation.     There 

ieh  it  has  been  held  that  a  Court  of 
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Equity  will  disregard  form  in  the  pli  when  the  informality  does  aol    i 

the  casr  in  substance.     It    is  stated   in   Story  on   Equity   PL  p,   39,  note  2 

[Ed.  L857],  thai  in  the  case  of  Hills  in  relation  to  charities,  Courts  of  Equity  will 
grant  relief  upon  any  matter  arising  upon  the  state  of  the  case,  though  it  b 
particularly  mentioned  and  insisted  on,  or  prayed  by  the  Bill.  The  cases  cited  in 
support  of  this  pro-[403]-po8ition  are  Tht  Att.-Gen.  v.  Jeanes  (l  Atk.  355); 
Th,  Att.-Gen.  v.  Gleg  (]  Atk.  3*6) ;  Tht  Att.-Gen.  v.  Scott  (1  Ves.  118);  Tht  ah 
v.  //,,,„/,  i  ]  -■  Ves  325);  The  Att.-Gen.  v.  I  ,,„/„  (I  Russ.  235)  and  Tht  Att.-Gen.  v. 
Whiteley  (II  Ves.  l'  U-7).  All  these  cases  (77,,  Alt.  ',',/,.  v.  Gleg,  and  /'/,,  Att.  '■■ 
v.  117,,/, .'<  y  excepted)  seem  to  me  mi' rely  to  show,  thai  in  i  ases  of  charity  a  Court  oi 
Equity  wiii  grant  the  relic]'  which  is  agreeable  t"  the  case  made  by  the  Bill,  notwith- 
standing defects  in  the  prayer.  As  to  the  case  ol  Tht  Att.-Gen.  \.  Gleg,  all  I  can 
collect  from  i.t  is  what  is  laid  down  in  these  very  vague  and  general  terms:-  'The 
Court  has  a  particular  tree  and  extensive  jurisdiction  in  the  case  of  a  chant  v.  and 
is  uol  cm i  tii  icd  to  the  proper  or  formal  met  hods  requisite  in  other  cases.'  The  case  in 
1  Ves.  418,  merely  decides  that  in  a  charity  case  the  Judge  may  rectify  his  own 
ee  on  the  case  made  by  the  Bill  without  a  rehearing.  These  cases  do  not  appear 
to  me  to  apply  to  that  which  is  before  us.  For  it'  the  declaration  of  tin'  vacancy  of 
the  Church  which  appears  on  the  .  ill,  is  not.  /<< ;  se,  set  forth  in  that  pleading  as  the 
ground  of  the  Plaintiff's  suit,  the  defect  must  he  considered  as  one  not  merely  of 
form,  but  entirely  as  one  of  substance.  The  principles  of  Equity  pleading  are 
analogous  to  those  of  Common  Law  pleading.  At  Common  Law  it  is  a  rule  that  the 
Court  is  hound  to  examine  the  whole  record,  and  to  give  judgment  for  the  party 
entitled  to  it  in  substance.  But  a  Court  of  Law.  in  reviewing  a  record  for  SUi  ! 
a  purpose,  will  not  award  a  judgment  which  would  be  warranted  by  facts  alleged 
upon  the  pleadings,  unless  the  cause  of  action  is  placed  specifically  upon  them,  or 
they  amount  to  the  same  kind  of  breach  as  that  on  which  the  action  is  placed: 
Stephen  on  [404]  Pleading  (Ed.  1st.  p.  163  ;  Marsh  v.  Bidtee  (5  Bar.  and  Aid.  507)  : 
Head  v.  Baldrey  (6  Ad.  and  El.  549);  Chamley  v.  Winstanley  (5  East,  266).  lb  ace 
it  is  clear  that  at  Common  Law  the  omission  to  allege,  as  the  ground  of  action,  fai  - 
which  would  warrant  a  judgment,  is  treated  as  a  defect  in  substance.  As  it  is  at 
law  a  defect  in  substance,  I  cannot  conceive  how  it  can  only  be  a  defect  of  form  in 
Equity  pleading.  The  reason  why  at  law,  judgment  is  not  given  upon  facts  not 
put  forward  as  the  cause  of  action,  can  only  be  that  the  Defendant  is  not  thereby 
apprised  sufficiently  that  he  is  to  apply  his  defence  to  them.  That  reason  is  obvi- 
ously as  applicable  to  a  Defendant  in  a  Court  of  Equity  as  to  a  similar  party  in  an 
action  at  law-.  I  am  of  opinion,  that  the  case  of  Dr.  Lang's  deposition  se1  up  by 
the  Hill  has  wholly  failed,  and  his  being  suffered  to  officiate  after  the  Synod  had 
dei  hired  the  Church  vacant,  is  not  the  case  made  by  this  Bill,  and  therefore,  that 
the  Defendants  are  entitled  to  our  judgment.  If  the  facts  relied  on  by  the  Primary 
Judge  had  been  the  case  made  by  the  Bill,  I  must  say  that  I  do  not,  as  at  present 
aib  ised,  see  how  his  Honour's  conclusion  could  be  denied.  On  the  point  of  pleading. 
I  am  happy  to  be  fortified  by  the  opinion  of  my  late  learned  colleague.  Mr.  Justice 
Therry,  who  in  a  very  full  and  aide  judgment,  on  a  question  raised  on  a  proceeding 
in  this  suit  (reported  in  the  '  Sydney  Morning  Herald,'  of  August  13th,  1856). 
observing  on  the  Act.  4th  Vict..  No.  IS.  said: — '  It  may  hie  that  for  the  purpose  id' 
satisfying  all  the  requirements  of  the  Act  there  are  good  grounds  for  compelling 
the  original  Trustees  to  transfer  it  to  other  Trustees,  whether  Dr.  Lang  be  a  deposed 
Minister  or  not;  but  the  present  Bill  (viz.,  that  now  before  us)  is  not  shaped 
[405]  with  that  view  or  for  that  object.'  On  the  other  points  in  this  case  I  agree 
with  the  rest  of  the  Court,  that  the  Acts  in  question  are  public  Acts,  and  that  we 
have  all  the  necessary  parties  before  us." 

Mr.  Justice  Milt'ord — "  This  case  is  similar  to  that  of  a  Plaintiff  claiming  relief 
m  respect  of  a  Will,  or  deed,  which  he  sets  out  in  his  Bill,  and  relies  on  some  clause 
or  expression  in  it.  Surely  the  Court  would  grant  relief,  if  it  should  be  of  opinion 
that  the  clauses  relied  mi  did  not  authorize  the  claim,  but  another  clause  in  tic 
Will,  or  deed.  did.  The  Will,  or  deed,  being  the  foundation  of  the  claim  there,  as 
the  Sentence  is  here.  There  are  several  cases  where  the  Court  has  refused  relief, 
ise  th,  case  made  by  the  Bill  has  not  been  proved,  but  some  other  case  net  made 
bv  the  Hill,   which   would   justify  a   decree,   if  alleged,   has  been    proved,   because  the 
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attention  of  the  Defendant  is  not  directed  to  the  matter  complained  of.  as  where  one 
breach  of  trust,  or  one  act  of  wilful  default  by  a  Trustee,  has  been  alleged  by  the 
Bill,  and  another  proved  :  but  in  the  present  case,  what  is  alleged  is  proved, 
a^ain.  which  is  a  stronger  case,  where  in  a  Bill  for  specific  performance,  a  case  of 
waiver  of  objections  to  the  title  is  stated  on  the  face  of  the  Bill  and  is  proved,  but 
ot  been  insisted  on  in  the  Bill  as  a  waiver,  a  reference  to  inquire  into  the 
validity  of  the  title  has  still  been  decreed.  There  the  Bill  does  not  pray  for  the 
<ame  relief  that  is  asked  for  at  the  hearing  of  the  cause,  viz..  a  decree  without  a 
ence  of  the  title.  In  the  present  case  the  Bill  prays  for  the  relief  which  is  sug 
i  by  the  statements  in  the  Bill,  and  the  attention  of  the  Defendants  is  sufficiently 
directed  to  the  ground  of  complaint,  viz..  to  the  proceedings  before  the  Synod  and 
the  result.  What  further  information  could  Dr.  Lai.L'  [406]  require  to  enable  him 
Tiduct  his  defence.'  It  is  not  as  if  the  Defendants'  attention  had  been  drawn  to 
a  different  state  of  things  than  that  which  induced  the  Sentence  :  they  are  all  cor- 
rectly alleged  and  relied  on  in  the  Bill  and  are  proved,  as  is  the  Sentence  itself. 
which  includes  a  removal  from  the  Church  in  Jamison  Street,  a^  well  as  a  deposition 
from  the  Ministry,  though,  no  doubt,  the  Defendants'  attention  is  more  particularly 
drawn  to  the  part  of  the  Sentence  which  was  beyond  the  power  of  the  Synod  to 
-  Dr.  Lang  is  told  that  he  has  no  right  to  be  the  Minister  of  the  Church  in 
Jamison  Street,  and.  therefore,  the  relief  is  prayed.  I  cannot  say  that  I  entertain 
this  opinion  with  great  confidence  in  the  correctness  of  it.  but  on  the  whole  I  do  not 
think  the  extreme  strictness  of  pleading  at  Common  Law  is  applicable  to  such  a 
case  as  the  present,  more  especially  as  it  is  one  relating  to  a  charity,  where,  if  there 
appears  to  be  a  case  for  relief,  relief  will  be  given,  though  not  set  forth  in  the  plead- 
ags  in  the  most  correct  manner.  The  Court  certainly,  even  in  the  case  of  a  charity, 
would  not  remove  a  Defendant  from  being  a  Trustee,  or  a  Minister  from  his  Pulpit, 
unless  he  had  been  given  due  notice  of  what  is  charged  against  him,  so  that  he  might 
have  ample  opportunity  to  defend  himself  :  but  in  this  case  ample  notice  and  in- 
formation has  been  given.  This  is  the  only  matter  on  which  I  entertain  doubt  :  but 
I  w  ill  advert  to  some  of  the  topics  urged  on  the  argument.  It  is  said  that  some  of 
Dr.  Lang's  e      nation  ought  to  be  parties  to  the  suit.     They,  however,  are  only 

qui  trust*,  and  are  already  represented.  The  Court  would,  no  doubt,  direct 
in  the  administration  of  a  charity,  that  all  persons  having  contending  interests 
should  be  heard,  but  the  interests  of  those  sought  to  be  intro-[407]-duced  here  are 
-  me  as  those  of  Dr.  Lang,  and  his  contention  is  their  contention.  They  could 
urge  no  more  than  he  has  done.  It  would  be  a  difficult  thing,  too,  to  fix  on  particular 
individuals  to  make  parties,  and  on  whom  to  serve  the  Bill,  and  no  objection  lias 

•aken  to  a  want  of  parties,  by  the  answer.  It  was  urged  also,  the  Acts  referr 
relating  to  the  regulation  of  the  Presbyterian  Churches  are  private  Acts,  and  that, 
therefore,  the  Church  in  Jamison  Street  is  not  bound  by  them.  Even  if  these  were 
private  Acts,  the  terms  of  them  are  plain  enough,  and  they  cannot  be  said  to  have 
'■eeu  fraudulently  or  intentionally  passed  behind  the  backs  of  the  parties  interested, 
viz..  the  whole  body  of  Presbyterians  ii  Sydney.  They  must  be  construed  a- 
other  Act  of  Parliament.  These  Acts,  however,  must  be  held  to  be  public,  not 
privi  the  general  community  of  Presbyterians — they  are  not 

enacted  for  the  benefit  of  a  person,  a  Company,  or  a  locality,  which,  accord  I- 
Dwarris,  on  Stat':  -  Act.     Anybody  may  become  a  Presby- 

terian.    On  the  whole.  I  think  the  appeal  should  be  dismissed  with  cos  - 

The  material  pan  of  Mr.  Justice  Wise's  judgment,  was  in  these  terms  : — "Although 
I  have  some  doubt  whether  some  at  least  of  the  provisions  of  the  v;h  Will.  IV  \ 
7  (the  latter  part  of  sec.  9,  for  instance),  do  not  apply  to  this  Church,  yet  I  am 
-tied  none  of  them  apply,  so  as  to  affect  the  present  suit.  Then  what  is  the  effect 
of  the  4th  Vic-  No.  181  S  ?eral  previous  Acte  having  provided  for  the  appointment 
of  T  '  Presbyterian  Churches  to  be  built,  and  authorized  the  appointment 

within  a  limited  time  of  Trustees  for  Churches  already  built,  the  Legislature  thought 

dy  called  the  '  Synod  of  [408]  Australia.'  which  was 
e  powers,  privileges,  and  advantages  previously  conferred  upon  the 

This  at  once  shows  how  completely  the  Synod  is  the  creature  of  the 
ion  then  enacts — [the  learned  Jud'_re  read  it]  (see  </«/-     IS 
-  required  by  the  grant  that  in  the  Church  in  Ja 
!    - 
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..f   religion   should   be  dispensed   by   a    regularly   ord 

Minister  <>f  tin-  Churcb  of  Scotland,  and,  thei  be  well-known  rule 

of  construii       \     -  of  Parliament  by  the  ordinary  sense  of  the  words  used  th< 

it  seems  to  me  beyond  doubt  that  the  Church  in  Jamison  Street  comes  within  the 

description  in  that  2nd  •  1  do  oot  remember  that  during  the  elaboi 

ments  it!  the  case,  any  other  Churcb  ■■■  to  which  these  words  could  apply. 

Now.  although  the  facts  which  existed  at  the  time  a  Statute  passed  will  I 

mine  I  notion  of  the  Statute,  yet  tii  point  of  view 

from  which  the  provisions  of  the  An  will  of  themsel  r  to  be  harmonious 

clear,  and  that  this  particular  Church  was  the  only  one  answering  the  description 

in  the  2nd  se<  tion  is.  therefore,  by  HO  means  immaterial.      It   was,  indeed,  contended 

that  the  Act   was  a  private  Act,  and  that  the  vested  rights  of  l>r.  Lang  were  Dot 
hnund  by  it.  and  the  fact  of  his  absence  from  the  Colony  at  the  time  of  its  pai 
was  adduced  as  an  additional  reason  to  support  this  argument.     But,  1  am  of  opinion, 
that  it  is  a  public  Act,  relating  as  i:  doe-  to  all  |  Colony  -  boose 

to  belong  to  the  Presbyterian  body  of  religionists,  and  !  Acts 

similar  character.  Even  if  it  were  a  private  Act,  1  Bhould  be  of  opinion  that  the 
same  construc-[409]-tion  must  be  given  to  it.  because  the  words  are  plain,  unam- 
biguous, and  positive,  and.  therefore,  affect  the  rights  of  the  parties  just  as  much 
as  in  a  public  Act,  The  Edinburgh  Banking  Co.  v.  II  ?  CI.  and  Fin.  ii    i 

and  77  ■    Earl  of  Shrewsbury  v.  Scott  (29  L.  J.C.l  I  d  section  gives  the 

powers  than  those  enjoyed  by  the  Presbytery.  Taking  it  then  to  be- 
clear  that  the  4th  Viet..  No.  18,  see.  2,  includes  Dr.  Lang's  Church,  has  anything 
happened  to  take  it  out  of  the  spiritual  and  1  stical  superintendence  of  the 

i  !  It  was  argued  that  this  was  a  voluntary  association,  based  upon  the  bond 
of  union,  and  as  by  that  bond  the  members  were  only  bound  so  long  as  they  re- 
mained members  of  the  Synod.  Dr.  Lang  could  withdraw  himself  from  the  juris- 
diction of  the  Synod,  and  had  in  fact  withdrawn  himself.  Hut  as  His  Honour,  the 
Primary  Judge,  observed,  the  power  of  the  Synod  depended  upon  the  Statute,  doi 
upon  the  bond,  from  which  it  necessarily  follows  that  the  objection  of  the  Mi- 
ke part  in  or  belong  to  the  Synod  does  oot  alter  the  duty  of  the  Trustee.  It 
may  be  that  Dr.  Lang,  as  a  Minister,  may  throw  off  all  allegiance  to  the  Synod,  being 
in  this  respect  more  favourably  circumstanced  than  in  England,  a  Clergyman  of  the 
Church  of  England  is.  Barnes  v.  SJh  ■  <t.B.  Rep.  640).  But  then  he  must  cease  to 
interfere  with  the  property  placed  under  their  control.     The  ground  upon  which  the 

ding  is  right  is.  that  he  cannot  withdraw  the  real  estate  of  whi 
i-  Trustee  from  the  jurisdiction  created  by  the  Statute,  and  because  his  conduct  in 
disobeying  the  Synod,  and  persisting  in  retaining  that  Church  after  they  had  in- 
hibited him  from  acting  as  Minister  of  it.  is  such  misconduct  as  a  Trustee  as  amounts 
to  maladministration  of  the  [410]  charity,  or  public  trust,  created  by  the  grant, 
coupled  with  the  Statute,  and,  therefore,  calls  for  the  interference  of  this  Court . 
1  lifficuli  to  define  the  precise  meaning  of  the  words.  '  Spiritual  and  Ecclesiastical 
superintendence."  but  it  must,  in  my  opinion,  include  the  cognizance  of  misconduct 
in  the  Minister,  and  if  so.  the  Synod  would  have  authority  to  remove  him  for  mis- 
conduct :  though  they  must  come  to  this  Court  to  enforce  that  authority,  if  the 
Trustees  will  not  do  so.  In  this  instance,  however.  Dr.  Lang  has  taken  the  utmost 
care  to  repudiate,  in  the  most  absolute  and  complete  manner,  the  right  of  the  Synod 
to  interfere  in  any  way  with  the  Church  of  which  he  is  Trustee,  and  so  disobeys  them. 
Ith  section  of  the  8th  Will.  IV.  Xo.  7.  mentioning  the  removal  of  a  Clergyman 
from  his  office  by  the  decision  of  the  Presbytery,  i.e.,  Synod,  by  the  4th  Vict..  N 
s.  '2.  may  also  have  some  effect  on  this  part  of  the  case,  but  my  opinion  would  be  the 
same  without  it.  It  was  argued,  however,  that  this  Court  must  examine  into  all  the 
proceedings  that  led  to  the  act  of  disobedience,  and  decide  whether  the  authority 
claimed  to  be  exercised  over  Dr.  Lang  was  lawful  in  its  inception  according  to  strict 
h  Ecclesiastical  law.  and  whether  the  several  proceedings  against  him  for  mis- 
conduct were  taken  in  a  strictly  formal  manner,  in  accordance  with  what  is  alleged 
to  be  the  procedure  in  like  cases  in  Church  Tribunals  in  Scotland,  and  that,  if  tin- 
Synod  fail  to  establish  the  correctness  of  their  acts  in  all  respects,  the  breach  of 
Trust  is  not  made  out.     As  to  the  first  point.  I  have  already  intimated  tl  ^vnod 

migh    h.-  and  admittedly  was  in   part  composed  of  persons  who  could   nor   act   in  a 
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!  in  Scotland,  and.  therefore,  exact  conformity  with  the  Scotch  law  could  not 
be  requisite  under  the  [411]  Statute.  The  second  point  involves  questions  of  the 
utmost  importance  to  the  existence  of  the  Synod  for  any  practical  purpose.  Looking 
at  the  jealousy  with  which  all  Churches,  the  Scotch  Church  especially,  regard  the 
interference  of  the  Civil  judicatories  in  matters  Spiritual.  I  think  that  it  would  be 
subversive  of  the  very  object  oi  the  Synod,  and  contrary  to  the  essential  character 
of  the  Scotch  Presbyterian  Church,  if  this  Court  sat  as  a  Court  of  appeal  from  its 
As  well  might  the  Civil  Courts  in  Scotland  assume  to  review  the  decision 
of  the  Church  Courts  there  upon  the  qualification  of  a  Presentee,  which  is  of  ex- 
clusively Ecclesiastical  cognizance.  The  Presbytery  of  Aitchterarder  v.  The  Ear!  of 
KinnouU  (6  CI.  and  Fin.  703.  747  i.  It  is  clear,  also,  that  modes  of  procedure  : 
vary  according  to  circumstances,  and  I  do  not  think  that  the  words.  '  in  the  exercise 
of  discipline  to  follow  the  laws  of  that  Church,'  include  all  the  formal  details  of  a 
s,  whether  by  '  fama  ctamosa  '  or  otherwise,  so  as  to  render  it  incum- 
bent upon  this  Court  to  emliark  in  a  troublesome  inquiry  into  all  the  minute 
formalities  of  the  Scotch  Ecclesiastical  law.  and  decide  to  what  extent  a  variance 
from  them  is  of  importance.  Even  supposing  this  Court  were  a  Court  of  appeal, 
under  anv  circumstances,  the  Synod  is  a  Court  of  competent  jurisdiction,  and  if  its 
decisions  are  put  upon  no  higher  footing  than  those  of  a  Foreign  Court,  they  could 
noi  be  impeached,  except  it  could  be  shown  that  the  Court  had  not  jurisdiction  over 
the  subject-niatter  of  the  suit,  or  that  the  Defendant  was  never  summoned  to  answer. 
.  and  had  no  opportunity  of  making  his  defence,  or  that  the  judgment  was  fraudu- 
lently obtained.  The  Bank  of  Australasia  v.  Nias  {16  1>.B.  Rep.  717-735).  Reimers 
v.  Druce  (23  Beav.  [412]  115).  I  cannot  say  that  any  such  irregularities  of  pro- 
cedure in  this  case  were  proved  by  the  evidence,  so  as  to  justify  setting  aside  the 
sentence  on  that  ground.  A  case.  M'MUlan  v.  The  General  Assembly  of  the  Free 
Church  of  Scotland  (Court  of  Session  Cases.  Vol.  22.  p.  290).  was  cited  as  an 
authority  for  our  interference.  There  are  very  able  and  lucid  judgments  in  that 
which  I  have  read  with  great  care,  but  they  afford  no  authority  whatever  for  us 
in  this  ease.  There  the  dispute  was  between  a  member  of  the  Free  Church  and  the 
so-called  Courts  of  that  Free  Church.  It  was  a  question  as  to  the  contract  between 
the  members  of  the  Free  Church  as  a  voluntary  association,  and  the  bye-laws  which 
had  been  made  under  the  contract.  In  Scotland  there  is  no  Free  Church  Court  or 
jurisdiction,  in  a  strict  legal  sense.  Here  there  is  a  Statutory  jurisdiction  needing 
no  consent,  and  existing  in  spite  of  dissent.  I  now  approach  the  question  upon  which 
a  difference  of  opinion  exists,  and  I  do  with  great  diffidence,  as  it  is 
purely  one  of  a  technical  nature  upon  the  sufficiency  of  the  plead- 
a  branch  of  law  with  which  I  am  necessarily  little  familiar.  Upon  the  fullest 
consideration,  however,  of  the  arguments  adduced  at  the  Bar.  and  after  reference 
to  the  authorities,  I  am  unable  to  agree  with  his  Honour  the  Acting  Chief  Justice, 
and  am  of  opinion,  that  the  suit  ought  not  to  fail  upon  the  objection  raised  to  the 
form  of  the  Bill.  According  to  the  view  expressed  by  Mr.  Justice  Milford,  the 
reasons  of  which  are  stated  in  his  judgment,  the  decree  may  be  supported  without 
reference  to  the  practice  of  the  Court  to  relieve  against  want  of  form  and  mistakes 
in  pleading  as  to  charities,  Att.  Gen.  v.  Jackson  ill  Ves.  372).  Founding  my  judg- 
ment upon  it  being  a  charity.  I  wish  only  to  observe  upon  that  part  of  the  [413 

that  Attiioud  v.  (1   Rus^.   353),  Scott  v.   The  Australian   Trust  Company, 

:.tly  decided  before  the  Primary  Judge,  seem  to  be  authorities,  that  the  whole 
being  before  the  Court  upon  the  pleadings,  relief  might  be  granted  if  not  in- 
-  -  •  with  the  relief  prayed,  as  in  Hiernv.  MUl  (13  Yes.  114).  But  I  am  sat 
that  this  is  a  case  in  which  the  principles  applicable  to  charities  should  determine 
the  judgment  of  the  Court.  I  quite  agree  that  the  Synod  had  no  power  to  depose 
l>r.  Lang  from  his  status  as  an  ordained  Minister  of  the  Church  of  Scotland:  but 
they  had  full  power  to  exclude  him  from  this  Church,  which  was  within  their  juris- 
diction, and  for  all  practical  purposes,  therefore,  they  could  disable  him  from  a 
therein  as  a  Minister.  They  have  done  so.  and.  as  I  have  shown  in  the  early  part  of 
this  <      irt  will  enforce  their  decision.     If  the  Court,  whilst   admit- 

.   that  upon  the  facts  the  trusts  of  the  charity  were  being  disregarded,  should 
dismiss  the  Bill   upon   the  technical  ground   that   the   Plaintiffs   had   not   correctly 

•  1  their   rights,   it    would,   in  my  opinion,  be  declining  to  exer  is        -    - 
jurisdiction  on  behalf  of  the  Crown,  as  parens  patriae,  and  which  seen- 
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jurisdiction  which  has  no  analogy  to  any  Common  Law  proceedings,  and  not  I 
rued  by  any  of  the  rules  of  Common  Law  pleadings.  I  would  refer  to  the  fol 
ing  cases  in  illustrating  the  principle;  and  I  do  not  think  it  necessary  to  abstain 
from  acting  upon  that  principle,  although  I  can  find  no  express  precedent,  when  1 
cannot  sec  that  the  Defendant  has  been  in  any  way  prejudiced  by  the  error,  or  led 
to  place  his  ilefence  upon  anv  different  grounds  by  reason  of  the  frame  of  the  Bill: 
The  Att.-Gen,  v.  Jeans  (1  Atk.  355;  T>  t  Att.-Gen.  v.  Whiteley  <11  Ves.  246);  '/'•  • 
Att.-Gen.  v.  [414]  Jackson  (11  Ves. 

The  Att.-Gen.  v.  Brookt   (18   Ves.  325   ;2  -  291); 

The  Att.-Gen,  v.  Mayo  2  S  IM.-6        v.  Hart!- 

.lac.  and  \V.  370);  The  Atl   ','■      v.  Vivian  (1  Russ    226).    With  respa 
tion  that  the  Attorney-General  is  not  the  Plaintiff,  he  was  made  a  Defendant 
though   he  has  not  appeared,  and  that   is  sufficient.  The   Warden  ami  Brethren   of 
Climt  Hospital  v.  Lord  I  252).     For  these  reasons,  I  am  of  opinion,  that 

the  appeal  should  be  dismissed  with  cost* 

By  an  Order  of  the  Supreme  Court  of  New  South  Wales,  of  the  31sl  of  July.  1 
the  appeal  from  the  decree  of  the  Primary  Judge  was  dismissed,  and  from  that  Order 
the  present  appeal  was  brought. 

Mr.  J.  Anderson.  Q.C.,  and  Mr.   Dickinson,  for  the  Appellant. — Fil  the 

■  stitution  and  power  of  the  "  Synod  of  Australia."  we  submit,  that   the  so-called 
body  did  not  constitute  a  Synod  of  the  Church  of  Scotland,  and  had  no  pov 
depose  the  Appellant  from  the  holy  ministry,  or  declare  the  Scots  Church  in  Jamison 
Street  vacant,  therefore,  the  pretended  Sentence  by  that  body  of  the  11th  of  Oct 

referred  to  in  the  Bill,  being  ultra  vires,  was  null  and  void.  As  the  Presby- 
tery and  Synod  in  New  South  Wales  is  composed  in  part  of  Ministers  who  were  not 
regularly  ordained  Ministers  of  the  Church  of  Scotland,  neither  the  Presbytery  not 
the  Synod  had.  according  to  the  Ecclesiastical  law  of  the  Church  of  Scotland 
jurisdiction  or  power  to  take  such  proceedings  as  were  taken  by  them  against  the 
Appellant.  Hill's  Theological  Inst,  of  the  Church  of  Scotland,  pp.  60,  66.  146.  267. 
Cooke's  Procedure  [415]  of  Scotch  Church,  p.  Il'o.  The  Colonial  Aits  relating  to  the 
Church  of  Scotland,  in  New  South  Wales,  the  7th  Will.  IV.  X...  .",.  8th  Will.  IV.  No. 
7.  "2nd  Vict.  Xo.  16.  and  the  4  Vict.  No.  Is.  are  private  and  not  public  Acts,  and  do 
not  apply.  They  certainly  confer  no  such  jurisdiction.  The  nature  of  the  authoritv 
given  to  the  Synod  was  not  judicial :  at  the  highest  it  was  merely  directory. 

Second,  upon  the  merits,  in  respect  of  the  Appellant's  relation  with  the  Svnod. 
The  only  relation  between  the  Synod  and  the  Appellant  was  the  bond  of  union,  con- 
stituting a  voluntary  association.  From  that  bond  the  Appellant  might,  at  any 
time,  withdraw,  and  the  relation  was  then  at  an  end.  Disobedience  of  orders  of  the 
Preshvterv.  o.r  Synod,  constitutes  no  breach  of  trust.  The  principles  to  be  observed 
in  this  class  of  cases  are  laid  down  in  Th>  Att.-Gen.  v.  Pearson       M       35  :  .  Tht  Att- 

v.  Monro  (2  De  G.  and  Sm.  122),  The  Att.-Gen.  v.  Murdoch  (7  Hare.  445  :  -  I 
1  De  G.  M.  and  G.  86) :  and  so  it  is  treated  by  the  Scotch  Courts.  Graigit  v.  .!/',- 
(12  Court  of  Sess.  Cases.  Sec.  Ser.  540),  Gani/pbeU  v.  Brown  (3  Wils.  and  Shaw.  441 1. 
Even  on  the  supposition  that  the  so-called  Synod  of  Australia  had  power  or  juris- 
diction to  depose  the  Appellant,  the  proceedings  adopted  were  incompetent  and 
illegal,  as  the  Commission  of  Synod,  at  whose  direction  the  proceedings  originated. 
was  a  body  having  no  jurisdiction  in  the  matter.  Therefore  all  the  proceedings 
that  took  place  before  the  Presbytery  and  Synod,  in  pursuance  of  the  order  of  the 
Commissioners,  were  void  :  and  with  respect  to  the  subsequent  proceedings  of  the 
Synod,  which  resulted  in  the  pretended  Sentence  of  deposition,  they  were  irregular 
and  illegal,  inasmuch  as  there  was  no  cause  against  [416]  the  Appellant  before  the 
Synod,  properly  instituted  :  and  even  if  there  were,  the  evidence,  if  admissible,  did 
stablish  anv  offence  which,  according  to  the  Ecclesiastical  law  of  Scotland. 
which  must  determine  the  question,  would  warrant  a  sentence  of  deposition,  or  in- 
deed any  other  punishment.  Such  a  sentence  is  subject  to  the  review  of  a  Court 
of  competent  jurisdiction:  but  here  the  Synod  had  no  jurisdiction  over  the  Appel- 
lant, in  respect  of  any  matters  which  occurred  after  lie  had  withdrawn  from  con- 
nection with  the  Synod,  and  no  charge  was  made  by  or  before  the  Synod  ag 
him  in  respect  to  anything  that  occurred  before  lie  ceased  to  have  connection  with 
the  Synod. 

551 


XV  MOORE.  417  LANG  17.    PtfRVES  [IE     2 

Third,  the  Bill  ought  to  have  been  dismissed  on  the  ground  of  delay.  The  suit 
in  the  Supreme  Court  was  not  instituted  until  upwards  of  twelve  year-  after  the 
pretended  Sentence  of  deposition  was  pronounced  by  the  Synod,  during  the  whole 
of  which  time  the  Appellant  was  allowed  to  be  and  officiated  as  the  Minister  of  the 
•  Church,  at  Jamison  Street,  and  he  has  ever  since  the  Sentence  officiated,  and 
still  officiates,  as  such  Minister,  with  the  approbation  and  desire  of  the  congregation. 
Acquiescence  and  lapse  of  time  was  a  bar  to  the  suit,  as  the  Bill  was  filed  by  strangers 
to  the  trust  and  not  by  the  Attorney-General.  Cairncross  v.  Larimer  (3  Macq.  S 
App.  Case  s,  827)  ;  /,'■  '/iters  v.  Druce  (23  Beav.  115). 

Fourth,  as  to  the  pleadings.  The  frame  of  the  Bill  is  defective.  It  simply  si 
that  the  Appellant  was  deposed  from  the  ministry,  but  does  not  allege  that  it  wa- 
for  his  disobedience  of  the  Synod,  and  it  then  states  that  the  other  Defendant,  as 
trustee,  was  guilty  of  a  breach  of  trust  in  allowing  the  ordinance  [417]  of  religion 
to  lie  performed  by  one  who  was  not  a  Minister  as  required  by  Governor  Darling's 
grant.  There  is  no  allegation  in  the  Bill  as  to  the  power  of  the  Synod  under  the 
Act.  4th  Vict.  c.  IS.  to  declare  the  Church  vacant,  upon  grounds  independent  of  the 
-ition  of  the  Appellant.  A  Court  of  Equity  will  not  adjudicate  upon  facts  not 
■  1  in  the  Bill.  Charity  cases,  it  is  true,  are  an  exception,  for  the  Court  will 
give  relief  not  prayed  for.  if  it  be  agreeable  fn  the  case  made  by  the  Bill.  The  Att.- 
I  i  Atk.  355),  and  that  class  of  cases.  So  at  Common  law.  the  rule  of 
pleading  is.  that  the  omission  to  allege  as  the  ground  of  action  facts  which  would 
•warrant  a  judgment,  is  treated  as  a  defect  in  substance.  Stephen  on  Pleading,  p. 
123  :  Charnleyv.  Winstanley  (5  East.  266) :  Marsh  v.  Bvlteel  <5  Bar.  and  Aid.  I 
Head  v.  Baldrey  (6  Ad.  and  El.  459").  The  scope  of  the  Bill  is  to  remove  the  Appel- 
lant as  Trustee  of  the  Church:  but  we  submit  that  the  Respondents  had  no  title  to 
bring  this  suit  as  on  behalf  of  the  congregation  of  the  Church,  who  not  only  did  not 
authorize  them  to  do  so.  but  on  the  contrary  disapproved  of  their  act  of  removal. 
They  had  no  title  to  prosecute  the  suit,  either  as  composing  the  so-called  "  Synod  of 
Australia. '  or  as  individual  members  of  that  body.  Such  a  Bill  would  in  a  Court 
of  Equity  in  this  country  have  been  demurred  to  for  want  of  equity,  and  also  for 
want  of  parties.  Disobedience  of  Presbytery  or  Synod  constituted  no  breach  of 
trust:  in  fact  nothing  has  been  done  by  the  Appellant  to  forfeit  his  position  as 
Minister  of  the  Scots  Church,  Jamison  Street.  The  constitution  of  the  Church,  and 
the  conditions  of  the  grant  of  the  [418]  land  on  which  it  was  built,  having  in  no 
respect  been  violated  or  infringed  by  the  Appellant.  It  was.  therefore,  contrary  to 
equity  for  the  Court  below  to  remove  the  Appellant,  as  the  survivor  of  the  True 
from  his  office  as  Trustee,  or  to  restrain  him  from  the  performance  of  his  duty  as 
Minister  of  the  Church.  Att.-Gen.  v.  Pearson  (1  De  G.  Mac.  and  Gor.  108);  Att.- 
v.  Mtmro  (2  De  G.  and  Sm.  112)  :  Att.-Gen.  v.  Murdoch  (1  De  ti.  Mac  and  Cor. 

The  Solicitor-Genera]  (Sir  R.  Palmer.  Q.C.),  and  Mr.  G.  Lushington.  for  the 
Respondents. — By  the  terms  of  the  constitution  of  the  Scots  Church  in  Australia, 
it  is  placed  in  ci  on  with  the  Established  Church  of  England,  and  it  is  prescribed 

that  the  form  of  Presbyterian  Church  Government  should  be  the  only  standard  of 
appeal  in  all  matters  relating  to  discipline.  The  Scotch  Church,  and  the  Minister 
and  Trustees  thereof  were,  therefore,  subject  to  the  jurisdiction  of  the  Synod  of 
Australia,  lawfully  exercised  according  to  the  laws  and  practice  of  the  Established 
Church.  The  sentence  of  the  Synod,  depriving  the  Appellant  of  his  Ministry,  was  a 
lawful  exercise  of  its  jurisdiction  over  the  Scot-;  Church,  and  was  binding  upon  him 
and   the  Trustees  thereof,  to  the  full  extent   of  deposing  Appellant,  or.   at   all 

event-,  to  the  extent  of  excluding  him  from  the  Scots  Church,  and  declaring  the 
Church  vacant.  Bv  th<  Lets  :  the  Legislature  of  New  South  Wales,  the  7th  Will. 
IV.  No.  :>,.  8th  Will.  TV.  No.  7.  -1  Vict.  No.  16.  and  the  4th  Vict.  No.  18.  with  reference 
to  the  temporal  affairs  of  Presbyterian  Churches  connected  with  the  Church  of 
Scotland  in  [419]  the  Colony,  statutory  jurisdiction  was  conferred  upon  the  S; 

-  Church,  in  New  South  Wales,  and  the  Minister  and  Trustees  thereof. 

to  the  extent   of  excluding  him   from  tin    S     ■' -    Church  and  declaring  the  Church 

I  if   the   Appellant's   contention    was   correct    that    they    were   private 

A     -.    they    were   equally    binding   on    him.    Tl.f    Edinburgh    Railirau   Company   v. 
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Wauchopi  (8  CI.  ai  d  Fin.  723);  Thi  Earl  of  S  C.  B.  Rep   (N. 

Secondly,  we  submit  that  the  sentence  of  the  Synod,  being  in  an   1  rtical 

matter,  made  in  the  lawful  exercise  of  their  power,  in  a  matter  over  which  it  had 

er  jurisdiction,  is  not  open  to  review  before  a  Civil  Tribunal,  or  its  relei 
questioned.     lr   is  like  a  judgment  of  a  Foreign  ('nun   which,  if  sued  on,  unless 
fraudulently  obtained,  cannot  in  law  or  equity  be  impeached.     Tin  Bank  < 

v.  .Y,ii<  (16  Q.B.  Rep.  717.  73  I  15).     The  Scotch 

•  support  this  position  with  respect  to  the  jurisdiction  of  the  Court  o    3 
Scotland.     M'Milhin  v.  '/  I  bly  of  tin    Fret   Church   of    Scotland 

(Court  of  Session  Cases,   Vol.  22,  pp.  290,  310);  '  -  v.  Lot  Macq. 

Sc.  App.  Cases,  827     I  e v. Marshall (12 Dun.  S<    Cases,5 

of  Fordyce  v.  Shanks  (Court  of  Sessi"     I  .  Vol.   1  1.  p.  1361  |  ;  Tin  Presbytery  of 

Auchterarder  v.  The  Earl  of  Einnovll  (6  CI.  and  Fin.  646).     The  argument  that  the 
Synod  is  a  voluntary  association,  from  which  the  Appellant,  as  Minister,  could 
himself,  cannot  prevail.     In  England  a   Priest  in  Holy  Orders  cannot  at  his  own 
pleasure  divest  [420]  himself  of  bis  Orders,  so  as  to  exempt  himself  from  Ecclesias 
discipline.  Ban  ■     v.S      re  (8  i.'.H.  Rep.  640). 

Third,  this  being  a  suit  relative  to  a  charitable  trust,  and  a  breach  of  trust 
having   been    proved    against   the   Trustees,   the   Respondents,   as    representing   the 

;il  body,  were  entitled  to  sue  as  in  an  ordinary  charity  case.  lhuinhij  v.   5 
(1   Sim.   8);  Dark  v.  Jenkins   (3   Ves.   and  B.   154).     Even  against  the  Attorney- 
ral,  The  Governors  of  Christ's  Hospital  v.   The  Att.-Gt  ■< .   (5    liar-.   257);   The 
Att.-Gen.  v.  Welsh  (4  Hare,  572),  i-  in  point  as  to  the  Scotch  Kirk  in  England, 
also  are  the  cases  of  The  Att.-Gen.  v.  Monro  1 11  He  <;.  and  Sm.  122),  and  The  Att. 
v.  Murdoch  <7  Hare.  445).     There  can  be  no  question  that  the  Court  ••:   Se--ion  in 
Scotland  has  jurisdiction  to  entertain  a  suit  respecting  acts  of  the  General  Assembly 
of  the  Church  of  Scotland,  as  in  a  case  of  the  right  of  presentation.  The  Presl 

chterarder  v.  Thi   Earl  of  KinnouU  (6  CI.  and  Fin.  646        S       Iso  in  England, 
v.  Wontner  (2  Jac.  and  W.  245).     The  general  scope  of  the  Bill  and  the  state- 
ments therein  contain  sufficient  averments  to  justify  the  relief  granted.     In  charity 
proper    relief   will   be    granted,    though   not    prayed    for.     Tin     Att.-Gen.    v. 
Hartley  (2  Jac.  and  W.  370);  Tht  Att.-Gen.  v.  Jeanes  il  Atk.  355) 

Even  in  ordinary  cases  relief  will  be  given  under  the  general  prayer  for 
relief,  if  consistent  with  the  case  made  by  the  Bill.  Hiern  v.  Mitt  (13  Ves.  114). 

Lastly,  the  objection  on  the  ground  of  delay  in  instituting  the  suit  cannot  be 
sustained.  It  was  not  [421]  taken  in  the  Court  below,  and  cannot  now  be  taken 
notice  of.  No  lapse  of  time  will  operate  as  a  bar  to  relief  where  there  has  been  a 
breach  of  trust. 

Mr.  J.  Anderson.  Q.C.,  in  reply. — All  the  authorities  referred  to  by  the  Respon- 
dents are  cases  in  which  there  was  an  interest  in  the  parties  in  the  subject  of  the 
suit.  A-  in  The  Att.-Gen.  v.  Warren  (*_'  Swanst.  291).  and  other  cases  of  that 
Here  there  is  none  in  the  Plaintiff's.  In  re  tie  Bedford  Charities  .  Swanst. 
which  was  a  petition  under  the  A-  t,  52  lieo.  III.,  c.  101,  Lord  Eldon  laid  it  down, 
that  persons  presenting  a  petition  in  the  matter  of  a  charity  must  have  a  direct 
interest  in  such  charity.  So  with  respect  to  the  Scotch  cases  relied  upon  by  the 
indents,  The  Presbytt  ry  <>:  F  v.  Shanks  (Court  of   -  '  ases,  Vol.  11. 

p.  1361).     In  Scotland  the  Lord  Advocate  has  no  such  power  as  the  Attorney-General 
-pect  to  charities,  and  he  is  not  made  a   party  to  any  suit   in   respect  to  the 
administration  thereof.     The  case  here  is  governed  by  the  English  law  and  practice 
of  pleading  which  prevails  in  New  South  Wales,  and  it  is  clear,  according  to  the 
principles  of  equity,  that  the  Respondents  instituting  this  suit  had  no  locus  standi. 
Their  Lordships  stopped  the  further  reply. 
Judgment  was  delivered  by 

The  Right  Hon.  Lord  Kingsdown. — This  case  has  been  most  ably  and  elaborately 
argued,  and  many  points  of  great  nicety  and  difficulty  have  been  raised  wit 
to  the  construction  and  effect  of  the  Colonial  Acts  ;  the  authority  of  the  [422]  Synod  to 
pronounce  'he  sentem  e  of  deposition  and  to  declare  the  vacancy  of  the  Church  :  as 
to  the  regularity  of  the  proceeding  which  resulted  in  that  sentence,  and  the  ei 
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to  which  it  can  be  considered  binding,  as  the  judgment  of  a  Court  of  competent 
jurisdiction,  or  can  be  held  to  be  subject  to  review  by  another  Tribunal. 

If   it   were   :        -  for  their   Lordships   to   express  any   opinion   upon  tl 

points  they  certainly  would  have  heard  a   reply  upon  the  whole  case,  and  would 
probably  have  taken  time  afterwards  to  consider  their  judgment. 

But  in  order  to  have  these  important  questions  decided  (of  some  of  which  the 
decision  may  have  a  very  extensive  operation),  it  is  essential  that  they  should  be 
raised  in  a  suit  properly  constituted  and  brought  forward  within  proper  time. 

It  appears  to  their  Lordships  that  this  suit  is  open  to  objections  upon  both  these 
grounds. 

Upon  what  principle  or  in  what  character  have  the  Plaintiffs  here  any  right 
to  S  I 

When  a  trust  of  this  description  is  established  there  are  several  modes  in  which 
an  alleged  bieach  of  it  may  be  brought  before  a  Court  of  Equity. 

The  ordinary  mode  is  an  information  by  the  Attorney-General,  at  the  instance 
of  the  Relators,  who.  if  they  have  an  interest  in  the  matter,  frequently  join  as 
Plaintiffs. 

If  the  Attorney-General  declines  to  interfere,  and  the  cestuis  que  trust  differ 
amongst  themselves  as  to  the  proper  mode  of  administration  of  the  trust,  a  certain 
number  may  file  a  Bill  on  behalf  of  themselves  and  others,  making  some  oi 
ad  the  Attorney-General.  Defendants. 
[423]  The  same  course  may  be  pursued  by  Trustees  of  a  charity. 
But  mere  strangers  to  the  trust  cannot  file  such  a  Bill,  though  a  certain  number 
of  a  class  may  sue  on  behalf  of  the  whole  body;  those  who  sue  must  be  members  of 
the  body.     The  suit  must  be  maintained  either  by  somebody  having  an  interest  in 
the  subject  matter,  or  by  some  Public  officer  intrusted  by  law  with  authority  to 
institute  it. 

But  what  private  interests  or  public  authority  Lave  the  Plaintiffs  upon  this 
record?  They  are  a  number  of  gentlemen  who  describe  themselves  as  composing 
the  Svnod  of  Australia,  and  who  profess  to  sue  "  on  behalf  of  the  said  Synod,  and  also 
for  and  on  behalf  of  the  members  of  the  congregation  of  the  Church."  But  they  are 
none  of  them  members  of  the  congregation  :  they  were  none  of  them,  as  far  as 
contributors  to  the  funds  out  of  which  the  Church  was  built,  and  so  far  from  really 
representing  the  feelings  or  wishes  of  the  congregation,  there  is  no  evidence  that 
anv  one  member  of  that  body  desires  the  success  of  this  suit,  and  it  is  clear  from  the 
evidence,  that  the  great  mass  of  the  congregation  dissents  from  it  :  yet  not  one 
member  of  the  congregation  is  in  that  character  made  a  party  either  as  Plaintiff 
or  Defendant. 

If.  then,  the  Plaintiffs  have  no  risht  to  sue  in  respect  of  any  interest  of  their  own 
or  of  any  other  persons  whom  they  are  authorized  to  represent,  are  they  entitled  as 
a  public  body  to  maintain  the  suit ! 

It  is  said,  that  in  Scotland  this  Synod  would  be  allowed  to  sue  in  such  circum- 
I  se  Presbytery  of  Fordyce  v.  Shanks  ^11  Ct.  of  Sess 

1361],  referred  to  at  the  Bar  does  not  seem  to  their  Lordships  to  bear  out  [424] 
the  proposition  for  which  it  was  cited  :  but  if  it  did,  it  could  have  no  application  to 
the  {  resent  dispute. 

In  Scotland  the  Lord  Advocate  has  no  such  duty  or  authority  with  respect  to 
public  trusts  as  are  in  this  country  vested  in  the  Attorney-General,  and  it  may  well 
be.  therefore,  that  in  order  to  prevent  a  failure  of  justice  public  bodies  may  in 
-  '.and  have  rights  of  suit  which  the  law  of  England  does  not  require,  and  does 
not  allow. 

The  proceedings  in  this  case  are  governed  by  English  law,  and  there  can  be  no 
doubt  that  as  fat   as  the  right  or  duty  of  ...  riveting  any  breach  of  trust  exi- 
any  publ  .  that   right   and  duty  are  vested  in  the  Attorney-General  of  the 

tid  in  fact  he  is  made  a  Defendant  in  this  very  suit  in  that  character.     He 
pparently  not  considered  it  to  be  a  case  calling  for  his  interfer. 
The  individuals  named  as  Plaintiffs  upon  this  record  appear  to  their  Lordships 
to  have  l  .  either  in  respect  of  interest  or  of  public  authority. 

But    independently    of    this    objection    their    Lordships    entertain    great 
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whether,  having  regard  to  the  length  of  time  during  which  the  Plaintiffs  have  slept 
upon  their  rights,  if  they  had  any.  they  could  call  upon  a  Court  of  Equity  to  enfo 
them. 

The  sentence  which  is  alleged  to  have  created  the  vacancy  of  this  Church  was 
pronounced  on  the  11th  of  October,  1842,  and  t !ii-  Bill  is  not  tiled  till  the  1>i  ■  •: 
February.  1855,  no  explanation  whatever  being  given  ot  the  cause  of  the  delay. 

Dr.  Laii'_r.  on  the  1-t  of  March.  1842,  had  given  distinct  notice  in  writing  to  the 
Synod  "thai  the  Trustees.  Elders.  Committee  of  management,  and  [425]  congrega- 
tion were  determined  to  maintain  their  exclusive  right  to  the  Church  at  all  hazards 
and  against  all  Claimants  whatever,  saving  fend  excepting  the  rights  of  the  parties 
to  whom  the  Church  is  still  indebted  for  its  erection." 

With  full  notice  of  this  resolution,  and  that  Dr.  Lang  denied  altogether  their 
jurisdiction,  they  fur  twelve  years  after  pronouncing  this  sentence  of  deposition, 
permitted  it  to  remain  a  dead  letter  without  attempting  to  take  any  step  of  any  kind 
to  enforce  it. 

After  this  sentence,  as  before  it.  Dr.  Lang  remained  in  possession  of  the  Church 
and  in  possession  (as  far  as  can  be  collected  from  the  evidence)  of  the  confidence 
and  attachment  of  his  congregation.  He  had  a  right,  and  they  had  a  right,  to  require 
that  if  this  relation  between  the  Minister  and  his  congregation  was  to  be  disturbed. 
the  utmost  diligence  should  be  used  in  taking  the  necessary  steps  for  that  purpose. 
If  upon  a  reasonable  time  allowed  nothing  was  done.  Dr.  Lang  might  well  assume 
that  all  further  proceedings  were  abandoned,  and  would  reasonably  settle  his  plans 
for  the  remainder  of  his  life  upon  that  footing.  He  had  determined,  and  had 
publiclv  declared  that  determination,  to  quit  Australia  and  go  to  Xew  Zealand  with 
a  view  to  settling  there  as  a  Minister,  unless  he  were  permitted  to  effect  the  separation 
from  the  Presbyterian  Church  government  of  Australia,  which  is  mainly  relied  on  as 
the  act  justifying  his  deposition.  If  the  Synod  had  at  that  time  sought  to  enforce  their 
sentence,  as  they  now  attempt  to  do  by  this  suit,  and  had  succeeded  in  doing  so,  Dr. 
Lantr  mi'_rht  have  carried  his  determination  into  effect,  and  established  himself  in  a 
new  [426]  country.  It  appears  that  the  Synod  at  one  time  contemplated  adopting 
this  course,  and  actually  had  the  present  Bill  prepared  in  1842  or  1^43.  though  they 
did  not  file  it.  But  is  it  consistent  with  common  justice  to  Dr.  Lang  that  they  should 
acquiesce  for  twelve  years  in  his  avowed  denial  of  their  authority,  should  lead  him 
during  that  long  period  to  suppose  that  all  further  proceedings  against  him  were 
abandoned,  and  should  suddenly,  without  the  suggestion  of  any  new  fact  calling 
them  into  activity,  seek  to  deprive  the  Minister  of  his  benefice,  and  the  congregation 
of  their  Minister,  on  grounds  which,  if  they  exist  at  all,  existed  in  the  same  force 
so  many  years  ago? 

It  appears  to  their  Lordships  that  this  case  calls  very  strongly  for  the  application 
of  the  principles  acted  upon  by  the  Master  of  the  Rolls  in  the  case  of  Reimers  v.  Druce 
("23  Beav.  145  |,  and  by  the  House  of  Lords  in  Cairncross  v.  Lorimer  (3  Macq.  Sc.  App. 
i  -  -.  327  i.  and  that  it  would  be  contrary  alike  to  authority  and  to  the  principles  of 
justice  to  permit  such  a  suit  to  lie  maintained  under  such  circumstances. 

They  must  humbly  advise  Her  Majesty  to  reverse  the  decrees  complained  of,  and 
to  order  the  Bill  to  be  dismissed,  and  to  give  to  Dr.  Lang  the  costs  of  the  proceedings 
both  in  the  Court  below  and  on  this  appeal  | 

[In  addition  to  authorities  cited  in  note  (a),  p.  126,  Natal  [In  re  Bisjwp  of),  1864, 

3  Moo.  P.C.  (N.S.)  115  :  Natal  {Bishop  of)  v.  Gladstone,  1866,  L.R.  3  Eq.  1  ;  ' 
Town  {Bishop  of)  v.  Natal  {Bishop  of),  1869,  6  Moo.  P.C     N-     203;  Merriman 
v.  WUliams,  1882,  7  A..C.  484.] 

(a)  As  to  the  constitution  and  authority  of  a  Colonial  Synod,  ^ee  Long  v.  The 
Bishop  of  Capt  Town,  1  Moore's  P.C.  Case-  (N.S.),  411  :  Murray  v.  Burgers,  4  Moore's 
P.C.  Cases  (N.S.),  250  :  and  see  also  as  to  the  powers  of  the  Scotch  Synod.  Forbes  v. 
Eden,  Court  of  Session  Cases.  Vol.  4.  3rd  Series.  143.  Affirmed  on  appeal  bv  the 
House  of  Lords,  11th  April,  1867. 
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[427]  OX  APPEAL  FROM  THE  ROYAL  COURT  OF  JERSEY. 

EDWARD  ABRAHAM  LEMPRIERE,— Appellant;  HELIER  VIBERT.  and  Others,— 
Respondents*  [Juue  18,  1862 

Bv  the  law  and  custom  in  Jersey,  a  judicial  separation  of  husband  and  wife 
aux  biens  "  does  not  affect  the  husband's  "  droit  de  viduiti." 

A  wife  was  seized  of  patrimonial  estate  of  the  tenure  of  annual  wheat  rent  before 
and  after  her  marriage.  There  was  issue  of  the  marriage.  A  judicial 
separation  "  quant  aux  biens  "  was  granted  by  the  Royal  Court  on  the  appli- 
cation {a  hi  requite)  of  the  husband  and  wile.  Notwithstanding  this  separ- 
ation, the  parties  continued  to  live  together  until  the  death  of  the  wife. 
Held  bv  the  Judicial  Committee  (reversing  the  judgment  of  the  Royal  Court 

lat  the  husband  was  I  the  wheat  rent  "  de  par  sa  femm< 

ten,  t,"  and  entitled  to  the  enjoyment  of  the  wife's  estate  until 

-  death,  or  marriage,  notwithstanding  the  judicial  separation  "  quant 

A.-  ;..  .  or  consequences  of  a  separatioi  ens"  obtaii 

otherwise  than  upon  the  request  of  the  husband  and  wife,  or  a  separation  de 
to  the  husband's  "  droit  de  viduite."     Qua: 

Whether  the  husband's  rights  extend  to  property  acquired  by  the  wife  after 
the  separation  "  quant  aux  biens"     Quaere? 

The  appeal  in  this  case  was  brought  from  a  judgment  of  the  Superior  number  of 
the  Roval  Court  of  Jersey,  confirming  a  decision  of  the  inferior  number  of  that  Court 
in  a  suit  brought  by  the  Appellant  against  Philipe  Bisson.  since  deceased,  the  father 
of  the  Respondent.  Sophia  Bisson.  who  was  the  Mortgagor  of  the  property,  in  which 
he  claimed  as  next  of  kin  to  his  late  wife,  and  as  the  natural  guardian  of  a  child  she 
had  by  him,  to  be  entitled  to  succeed  to  her  property,  which  at  the  time  of  her  death 
consisted  of  seventeen  quarters,  one  cabot.  one  sixton-[428]-nier.  of  annual  wheat 
rent,  equal  to  about   £285,  British,  charged  on  and  issuin.  certain  landed 

property  in  the  Island  of  Jersey.     The  other  Respondents  were  John  Charles  Ronieril 
and  the  guardian  of  Jemima  Esther  Stokes,  the  children  of  the  Appellant's  dee- 
wife  bv  a  former  husband,  who  had  been  allowed  to  intervene. 

The  facts  of  the  case  were  these:  — 

Appellant's  wife,  formerly  Esther  Cardinal,  married  first,  one  John  Romeril, 

by  whom  she  had  issue  a  son.  named  John  Romeril.  and  a  daughter.  Mary.     John 

Romeril  the  younger  married,   and  had   issue.   John   Charles  Romeril.  one  of  the 

Respondents;  and  the  daughter,  Mary,  married  o       S1        8,  and  had  lima 

r,  another  of  the   Respondents.     On   the  death   of  John   Romeril.   the  elder. 

■r.  his  widow,  married  the  Appellant,  by  whom  she  had  iss  daughter,  who 

i  a  the  suit  was  commenced. 

The  Appellant,  a  Marine'.  frequently  absent  from  the  Island  of  Jersey  in 

pursuit  of  his  calling,  for  the  convenience  of  himself  and  his  wife  in  the  transaction 
leir  business,  and  to  enable  her  to  act  in  his  absence  as  a  femi  _rreed  with 

his  wife  that  they  should  obtain  an  act  of  separation  as  to  property  :  accordingly, 
on  the  23rd  of  September,   1839,  a  separation  was  granted  by  the  Royal  Cou 
Jersey,  in  the  common  form,  as  follows: — "  .-1  la  four  Rot/ale  de  Vlsle  de  J- 
mil  huit  rent  I  erne  jour  bre,  a  la  requete 

Edouard  I. en  !  Madame  Esther  Cardinal,  sa  femme.  separation  quai  t 

biens 

It  appeared  thai  during  hi-  at  sea,  [429]  the  Appellant 

wife  cohabited  together  as  man  and  wife,  from  the  time  of  their  marriage  until  her 

i.  which  event  took  place  on  the  26th  of  April,  1854.     She  died  intestate,  and  the 

Appellant  paid  he  d  funeral  expenses,  and  had  at  the  time  of  bringing  the 

suit  ■  At  the  time  of  her  deatl  seized  in  her  own  right, 

1  property  in  the  Island,  of  annual  wheat  rent  d 
Philipe  B  Si  phia  Bit 

*  Present      I  Hon.  the  Lord  Justice  Knight  Brine,  the  Right  Ho 

Edward  Ryat  Right  Hot  .  the  Lord  Justice  Turner. 
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On  her  death  the  Appellant  claimed,  by  virtue  of  the  custom  of  I  he  [sland,  I  be  i  eal 
iy  of  his  deceased  wife  during  viduityj  ami  Philipe  Bisson  refused  to 

pav  the  rent  to  him,  tin-  Appellanl  brought  tin'  present  sun  a-  i insl  him,  and  other: 
to  enforce  payment  thereof. 

The  hearing  before  the  inferior  number  took  place  on  the  3rd  of  July,  L855,  when 

the  Respondents,  John  Charles  Uomeril  and  Je qi  guardian, 

irere  allowed  to  intervene,  as  heirs  to  the  real  estate  of  Esl  her  Etomeril,  Eormerly  Esther 
Cardinal,  their  grandmother,  and  opposed  the  claim  of  the  Appellanl  to  the  an 
of  the  rent,  on  the  ground  that  the  Appellant  and  his  v. 
death,  separated  as  regarded  their  property. 

The  Court,  by  the  casting  voir  of  the  Bailiff,  discharged  the  D  t,  Philipe 

Bisson,  from  the  suit,  on  the  ground  that  Lempriere  and  his  wife  were,  at  the  time 
of  the  death  of  the  wife,  separated,  as  to  the  property,  by  the  Actt  of  the  Royal  Court  ; 
that  the  separation  replaced  his  w  ife  in  the  full  and  complete  enjoyment  and  posses- 
sion of  her  property,  independently  of  tin-  authority  and  control  .if  her  husband: 
and  that  Lempriere,  not  having  been  it  ton  of  [430]  the  property  at  the  time  of 

his  wife's  death,  was  consequently  debarred  from  all  title  to  the  droit  < 
and  that  the  property  belonged  wholly  to  the  inti  of  the  first  husband. 

The  Appellant  appealed  to  the  full  Court   from  i1  on,  and  on  the  'Kith  of 

June.  1857,  the  appeal  was  heard  before  that  Court.  i  of  the  inferior 

number  was,  for  the  same  reasons,  confirmed  by  a  majority  of  the  Court. 

The  Appellant  was  admitted  to  appeal  in  forma  pauperis  by  the  Judicial  ' 
mittee  (11  Moore's  P.C.  Cases.  39M.      A-  the  Respondents  did  not  appear,  the  appeal 
was  heard  ex  parte. 

Mr.  H.  Bullar,  and  Mr.  P.  Le  Breton,  for  the  Appellant. — The  decisions  of  the 
inferior  and  superior  number  of  the  Royal  Court  cannot  be  supported.  They  are 
based  upon  an  erroneous  interpretation  of  the  text  of  Z<  Grand  Coast umier  de 
Normandie,  in  opposition  to  the  most  eminent  Commentators  upon  the  Norman  laws, 
in  treating  of  the  husband's  rights,  where  the  wife  holds  real  property  in  her  own 
right.  Rouille's  Le  Gran,!  Goustumier  de  Normandie,  p.  144  [Edit.  1539];  Terrien, 
Convms.  il>  d  oit  Civil  [Edit.  1664],  Liv.  vii.  p.  241.  In  the  old  Norman  Goustumier, 
the  husband's  interest  is  styled  "  Vefuveti  d'homme,"  before  the  introduction  in 
La  Coustume  ref  or/nee.  where  it  is  called  "Droit  ,1,  vid/uite."  Separation  dt 
was  probably  not  then  in  force,  but  that  subject  is  treated  by  Basnage  in  his  Com- 
mentaries sur  la  Couturru  de  Normamdie,  Tom.  II.  p.  Gl  [Edit.  Rouen,  1709],  who 
there  discusses  the  question,  and  is  [431]  clearly  of  opinion,  that  judicial  Separation 
ili  biens  has  no  effect  on  the  rights  of  the  husband.  Berault,  La  Coustume  reformee 
de  Normandie,  is  to  the  same  effect.  Separation  as  to  property  between  husband 
and  wife,  quant  iinr  biens,  has  by  the  Jersey  law  the  effect  of  giving  the  wife  the 
control  of  Iter  property,  real  and  personal,  as  a  femme  sole.  Le  Geyt,  Tom.  I.  pp.  283, 
286  :  but  as  separation  quant  aux  biens  does  not  by  that  law-  bar  the  widow's  <1 
on  her  husband's  real  estate,  so  it  does  not  bar  the  widower's  droit  de  viduite  out  of 
his  deceased  wife's  real  estate.  By  the  custom  in  Jersey,  borrowed  from  that  of 
Normandy,  a  widower,  who  has  had  a  child  born  alive  by  his  wife.  i-.  whether  the 
child  survive  its  mother  or  not,  entitled  after  the  death  of  his  wife  to  a  life  interest 
in  her  real  property.  Le  Quesne.  Const.  Hist,  of  Jersey,  p.  291,  similar  to  the  English 
law.  obviously  derived  from  the  same  source,  by  which  he  would,  in  the  circumstances, 
be  the  tenant  by  the  courtesy  of  England.     Co.  Litt.  29  b. 

Their  Lordships'  judgment  having  been  reserved  was  now  pronounced  by 

The  Lord  Justice  Knight  Bruce  (July  19.  1 862). — In  this  case  the  deceased  wife  of 
the  Appellant  was.  during  the  marriage  and  at  the  time  of  her  death,  the  owner  of  a 
real  estate  in  Jersey,  consisting  of  a  certain  amount  of  annual  wheat  rent  :  and,  as 
there  had  been  living  issue  of  the  marriage,  the  Appellant,  on  his  wife's  death. 
ii',  or.  but  for  the  circumstance  about  to  lie  mentioned  would  have  become, 
entitled  by  the  law  of  Jersey  to  the  enjoyment  of  the  property  until  his  own  decease 
or  mar-[432]-riage.  He  does  not  appear  to  have  married  since  her  death,  and  the 
only  ground  on  which  his  claim  to  that  enjoyment  was.  or  could  reasonably  have  I 
opposed  was.  that  there  had  taken  place  between  them  a  judicial  separation  quant 
urn  tin  ik.     For  that  reason  his  claim  has  been  rejected  in  the  Royal  Court  of  Je 
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by  twi  ssi     -  though  not  unanimous,  decisions.     They  produced  the  present 

al,  which  was  heard  before  us  ex  parte.  We  were  desirous  of  being  assured  of 
curacy  of  the  alleged  facts,  and  Mr.  Reeve,  the  Registrar  of  the  Privy  Council, 
at  our  request,  communicated  on  the  subject  with  the  present  Bailiff  of  Jersey,  who 
had  not  been  concerned,  judicially  or  otherw  ise.  we  believe,  in  the  case.  His  answer 
leaves  no  doubt  on  our  minds  as  to  the  nature  of  the  separation,  which  was  granted 
by  the  Royal  Court  of  Jersey  in   1839  upon  the  application  (a  la   i  f  the 

husband  and  wife.  The  grant  of  separation  is  in  these  words  [His  Lordship  read 
it,  air 

This,  therefore,  does  not  appear  to  have  been  a  separation  caused  by  any  crime, 
or  fault,  or  disagreement.  It  probably  was  (as  alleged)  one  for  the  convenience  both 
of  the  husband  and  wife  as  to  the  administration  of  property  :  and  it  seems  probable 
(as  also  alleged*  they  continued  to  live  together,  as  before,  until  her  death.  Upon 
the  point  of  law  the  ancient  "  Coutumier "  and  '"  Rouille's  Commentary."  the  new 
and  "  Terriens  Commentary,"  Basnage,  Berault.  and  Le  Geyt.  were 
cited  to  us  by  the  Counsel  for  the  Appellant.  Their  Lordships  ha  -  _  sidered  the 
matter,  are  satisfied  that  such  a  separation  quant  mix  bien.s.  as  took  place  in  the 

-  art  instance,  does  not  affect  the  [433]  husband's  "  drcfit  de  uiduite  ";  that  the 
Appellant  was  consequently  right  in  his  suit,  and  that  he  is  well  founded  in  his  appeal. 

Their  Lordships  give  no  opinion  as  to  the  effect  or  consequences  of  a  separation 
quant  aux  biens,  obtained  otherwise  than  upon  the  request  of  the  husband  and  wife, 
or  of  a  separation  de  corps.  They  think  that,  in  the  present  instance,  the  husband 
may  be  properly  said  to  have  "  te nu  "  the  wheat  rent  "  de  par  sa  femme  au  terns  qtt'efle 
mourut,"  notwithstanding  the  separation. 

It  is  right,  however,  to  add.  that  they  have  also  learned  from  the  present  Bailiff 
of  Jersey  that  this  wheat  rent  was  patrimonial  property  of  the  wife,  belonging  to  her 
before  and  at  the  time  of  the  separation — not  acquired  by  her  afterwards:  and  the 
observations  which  have  been  made  are  not  to  be  understood  as  extending  to  property 
acquired  by  a  wife  after  a  separation,  as  to  which  we  give  no  opinion. 

Their  Lordships  will  humbly  report  to  Her  Majesty,  that  the  judgment  of  the 
Royal  Court  of  Jersey  ought  to  be  reversed,  but  without  costs  :  and  the  case  be  re- 
mined,  with  a  declaration  as  to  the  Appellant's  right. 

Mew*'  Dig.  tit.  COLONY  :  II.  Particular  Coloxiks  :  13  Jersey  and  Guernsey; 
c.  Laws.     -  t     8  J         N.S.)  1023  :  10  W.R.  870.] 


[434]  ON  APPEAL  FROM  THE  SUPREME  COURT  AT  GIBRALTAR. 

SEBASTIAN  TUDURY  — Appellant;  MARIA  TUDURY  SANCHEZ  DE  PINA.  and 
Others. — Respondents*  [June  18  and  19,  1862]. 

Ejectment  to  recover  premises  at  Gibraltar.     It  appeared  that  in  the  year  1~ 
P.  was  the  owner  and  in  possession  of  land  and  tenements  at  Gibraltar:  but 
it  was  not  shown  whether  he  was  owner  in  fee  or  for  a  term    of  years.     P.  died 
intestate,  leaving  a  son.  A.  P.,  who  thereupon  acquired  either  a  beneficial 

ite  in  possession,  or  a  beneficial  interest  in  his  father's  estate.  T..  who 
had  married  one  of  P.'s  daughters  in  A.  P.'s  lifetime,  i_'ot  possession  of  the 
property,  and  the  heir-at-law  of  A.  P.  at  his  death  brought  an  action  against 
T.  •  :he  property,  but  the  litigation  was  compromised  :  and  by  a  deed 

by  A.  P.'s  heir-at-law.  T.  was  confirmed  in  possession  of  all  the  interest  and 
right  of  such  heir  in  the  estate.     No  other  claim  was  made,  and  T.  died  in  un- 
At  his  death,  the  heir  and  executor  of  T.  brought  an 

:on.  which  raised  the  question,  whether  the  interest  of  P.  in  the  estate 
real  nr  personal.     Held:  that  the  term  "owner''  did  not  necessarily  imply 

*  Present:  The  Right  Hon.  the  Lord  Justice  Knight  Bruce,  the  R:_        II         Sir 
Edward  Ryan,  and  the  Right  Hon.  the  Lord  Justice  Turner. 
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thai   I',  was  prop]  Letor  in  fee  simple  of  1 1 1. ■  estate,  or  was  only  possessor  of  a 
chattel  interesl  for  a  term  of  years;  bul  that,  assuming  thai    P.  died  seized 

in  fee,  all  the  interest  his  heirs  bad,  by  the  deed  of  compromise,  bad  I 

conveyed  to  T.  by  A.  P.'s  heir-at-law,  and  in  the  circumstances  the  pre  umption 
was.  thai  T.  had  impliedly  acquired  an  estate  in  fee. 

In  this  rase,  which  was  m  the  nature  of  an  action  of  ejectment,  the  appeal  was 
broughl  from  a  judgmenl  of  the  Supreme  Courl  al  Gibraltar,  which  dismissed  a 
petition  of  the  Appellant,  whereby  he,  as  heir-at-la^  of  Anthony  Tudury,  sought  to 
recover  from  the  Respondents,  Anthony  Tudury's  personal  represental  ives,  possession 

ght-twelfth  undivided  parts  or  shares  of  a  piece  of  land  and  premise    I 

thereon,  situate  mi  the  east  side  <>f  Smith  Port  Street,  in  tlie  City  of  [435]  Gibraltar, 
being  known  as  R,  No.  690,  in  the  general  plan  of  the  garrison  of  Gibraltar,  and  also 
eight-twelfth  parts  of  another  piece  of  land  and  premises  in  the  same  city,  being 
R.  No.  692. 

The  question  in  dispute  between  the  parties  was.  whether  the  shares  were  held 
by  Anthony  Tudury  at  the  time  of  his  decease,  as  real  estate,  descendible  to  his  heirs, 
or  as  personal  estate  passing  to  his  representatives. 

The  facts  were  these:  — 

Lfy  a  grant,  dated  the  30th  of  September,  1749,  General  Bland,  the  then  Governor 
of  (Gibraltar,  granted  certain  certain  houses  and  premises  in  Gibraltar  described  as 
R.  No.  690,  unto  John  Dominick  Grana  and  Peter  de  Sala.  their  heirs  and  assigns, 
upon  condition  that  the  premises  should  not  be  enjoyed  by,  or  disposed  of,  to  any  other 
than  Protestant  subjects,  under  penalty  of  forfeiture  to  the  Crown. 

By  a  mortgage  deed,  dated  the  25th  of  February,  1756,  made  between  the  Widow 
and  Administratrix  of  Grana  of  the  one  part,  and  Saul  Cohen,  of  the  other  part, 
the  Widow  demised  one  moiety  of  the  premises  unto  Cohen,  his  heirs  and  assigns, 
for  a  term  of  500  years,  with  a  proviso  for  cesser  of  the  term  on  payment  of  the 
mortgage  debt  ;  a  .covenant  by  her  for  payment  thereof,  and  power  of  sale  of  the 
term  in  Cohen  to  secure  such  payment. 

On  the  25th  of  July,  1758,  an  instrument  was  signed  by  John  de  Sala,  heir  of 
Peter  de  Sala,  and  Cohen,  by  which,  after  declaring  that  on  a  settlement  of  accounts 
between  his  father.  Peter  de  Sala  and  Cohen,  there  remained  a  balance  in  favour  of 
Cohen  :  John  de  Sala  gave  in  payment  thereof  to  Cohen,  the  [436]  half  of  the  pre- 
mises possessed  by  his  Father,  without  retaining  any  claim  against  Cohen. 

By  Indenture,  or  deed  of  sale,  dated  the  1st  of  December,  1785,  Cohen  granted 
the  premises  and  all  his  estate,  term  of  years,  etc.,  therein  unto  Augustin  Porral, 
his  heirs  and  assigns.  This  deed  of  sale  was  confirmed  by  the  then  Governor  of 
Gibraltar  on.  the  17th  December,  1785,  although  Porral,  the  purchaser,  was  a  Roman 
Catholic. 

With  respect  to  the  other  part  of  the  estate  in  question,  it  appeared  that  Governor 
Bland,  by  another  grant,  on  the  30th  of  September,  1749,  conveyed  certain  premises 
in  Gibraltar,  described  as  R.  No.  692,  unto  Terry,  his  heirs  and  assigns,  upon  a 
similar  condition  to  that  contained  in  the  grant  of  R.  No.  690. 

Terry,  by  a  mortgage  of  the  17th  of  November,  1757,  granted  the  premises  R. 
No.  692,  to  one  Rombado,  his  heirs  and  assigns,  for  ninety-nine  years,  with  the 
usual  proviso  for  cesser,  covenant  to  pay,  and  power  of  sale  to  secure  payment  of  the 
mortgage  money.  To  this  deed  there  was  annexed  the  approval  of  the  then  Governor 
of  Gibraltar,  but  in  a  restricted  form,  it  being  stated  that  Rombado  and  Porral 
were  not  either  of  them  qualified  to  be  purchasers  in  consquence  of  their  being 
Roman  Catholics. 

In  the  year  1804,  Porral  died  intestate,  in  possession  of  the  premises  R.  Nos. 
690  and  692,  leaving  Catalina  Porral,  his  Widow,  and  four  children,  Antonio,  his 
son  and  heir-at-law,  and  three  daughters,  Rosa,  Josefa,  and  Marie  him  surviving. 
Administration  of  the  estate  of  Porral  was  granted  to  his  Widow.  Marie  Porral 
died,  unmarried,  some  time  [437]  in  the  year  1819,  having  by  Will  bequeathed  one 
moiety  of  her  property  to  her  elder  sister,  Josefa. 

In  the  year  1819,  R.  G.  Monge  intermarried  with  Josefa  Porral,  who  died  without 
issue  in  the  year  1820,  having  by  Will  bequeathed  her  property  absolutely  to  her 

559 


XT  MOORE.  438  TUDURY   V.   SANCHEZ  PE  PIXA  [l  -     2 

husband,  by  which  means  M  n  ge  became  entitled  to  six-sixteenth  parts  of  the  per- 
sonal estate  of  Porral. 

Anthony  Tudury  married  Rosa  Porral,  and  thereby  became  entitled  to  her  share 
in  ti  -      al  estate  of  her  father. 

By  the  Order  in  Council  of  the  13th  of  August.  1817.  in  regard  to  titles  to  lands 
at  Gibraltar,  after  reciting  that  in  the  grants  of  Governor  Bland  it  was  provided, 
that  the  grantees  should  not  sell  to  any  other  persons  than  natural-born  Protestant 
subjects,  under  penalty  of  forfeiture  to  His  Majesty,  and  that  diver-  -  had 

sold  to  persons  not  natural-born  Protestant  subjects,  or  otherwise  broken  the  con- 
ditions, whereby  forfeitures  had  accrued,  and  that  doubts  had  arisen  respecting  titles 
to  lands,  and  loss  had  been  sustained  by  His  Majesty  :  the  Governor  was  required  to 
appoint  Commissioners  for  settling  the  titles  to  lands,  who  were  to  give  notice  of 
::ie  and  place  of  meeting,  and  call  upon  Claimants  to  come  in  within  a  certain 
time,  and  it  was  declared,  that  claims  might  be  received  on  behalf  of  lunatics  and 
others,  as  therein  provided  :  and  the  Commissioners  were  to  report  all  claims  allowed 
for  approval  to  the  Governor.  And  bv  the  36th  clause  it  was  provided,  that  when 
the  report  should  be  approved,  the  Governor  v  -  I  --ue,  on  application.  Letters 
Patent  granting  to  Claimants  the  lands,  etc..  discharged  from  all  previous  forfeitures. 
But  by  the  37th  clause  it  was  provided,  that  such  Letters  Patent  should  contain  a 
proviso  for  securing  [438]  and  reserving  to  "  His  Majesty  and  to  all  other  persons 
all  such  right,  title,  and  interest  as  he  or  they  then  had  or  might  have  had  in  the 
lands  in  such  Letters  Patent,  except  so  far  as  the  rights  of  His  Majesty  were  waived  by 
that  order." 

By  another  Order  in  Council,  dated  the  19th  of  March,  1819,  it  was  provided, 
that  nothing  in  the  Order  in  Council  of  the  13th  of  August,  1817,  contained,  should 
be  construed  to  oblige  any  person  seized  of  or  entitled  unto  any  lands,  or  any  estate 
or  interest  therein,  to  make  any  claim  or  to  apply  for  any  Letters  Patent  in  pursuance 
of  the  Orders  in  Council,  unless  such  person  should  be  willing  and  desirous  so  to 
do  :  but  that  all  persons  who  then  were  seized  or  otherwise  well  entitled  of  or  to 
any  such  lands,  or  any  estate  or  interest  therein,  and  who  should  not  make  such  claims 
or  obtain  such  Letters  Patent  as  aforesaid,  should  enjoy  the  same  in  as  full  a  manner 
as  if  the  Orders  in  Council  had  not  been  made. 

Upon  the  promulgation  of  these  Orders  in  Council.  Catalina  Porral,  in  con- 
sequence of  some  of  the  previous  grantees  having  been  Foreig  r  Roman 
Catholics,  applied,  on  the  part  of  her  son.  Antonio  Porral.  an  idiot,  for  new  Letters 
Patent  under  the  Orders  in  Council,  with  the  object  of  curing  the  forfeiture,  if  any 
had  been  incurred. 

A  cordingly  on  the  15th  of  March.  1825.  Letters  Patent  of  that  date,  in  pur- 
suance of  the  above-mentioned  Orders  in  Council,  were  obtained  of  the  premises  R. 
Nos.  690  and  692.  in  the  name  of  Antonio  Porral.  his  heirs  and  assigns,  discharged 
from  all  forfeitures  (if  any)  which  had  accrued  to  the  Crown. 

By  an  Indenture,  dated  the  18th  of  August,  1838,  [439]  between  Monge  of  the 

one  part,  and  Anthony  Tudury  of  the  other  part,  in  consideration  of  2500  dollars. 

signed  his  six  equal  sixteenth  parts  in  the  chattels  real,  personal,  or  mixed. 

of  Ai:  rral.  deceased,  to  the  use  of  Tudury.  his  Executors.  Administrators, 

and  Assigi  -  for  ever. 

By  these  several  transactions  Tudury  became  possessed  of  eight-twelfths  of  the 
premise-  R.  Nos.  690  and  692,  and  continued  i;  in  until  the  year  1853,  when 

Patrick  Porral.  as  the  heir-at-law  of  Antonio  Porral.  brought  an  action  in  the  Supreme 
Court  of  Gibraltar  to  eject  Tudury  from  the  premises,  but  a  compromisi  -  _'ieed 
to.  which  resulted  in  a  deed,  dated  the  5th  of  July.  1853.  between  Porral  of  th< 
part,  and  Tudury  of  the  other  part,  whereby  ii  was  declared  that  Porral  was  justly 
entitled  to  four  undivided  twelfth  equal  parts,  and  Tudury  to  eitrht  undivided 
twelfth  parts  in  the  estate:  and  Tudury.  for  a  nominal  consideration,  conveyed  all 

in  the  four  undivided  twelfth  parts  thereof  to  Porral.  his  heii  - 
and  on  the  other  hand,  Porral.  for  a  nominal  consideration,  granted  all  his  estate 
;it  undivided  twelfth  parts  of  the  same  premises,  unto  and  to  the  use  of  Tudury, 
his  heirs  and  assigns. 

Tudury  died  Bhortly  afterward-  intestate,  leaving  the  Appellant,  his  son  and  heir- 
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at-law.  and  his  daughter,  the  Respondent,  Maria  Tudury  Sanchez  de  Pina,  him 

survi- 

Letters  of  administration  to  the  estate  oi  Tudury  having  ranted  t' 

daughter,  who  with  her  husband  entered  into  posa  of  the 

premises  I!.   Xos.  690  aud  6'.i2.  whereupon  the  [440]  Appellant 
thereto  as  heir-at-law,  which  gave  rise  to  the  present  appeal  by  the  Appellant,  on  the 
12th  of  January.   1859,  tiling  a   petition  tment    in  the  Sup:  :      irt   at 

Gibraltar,  claiming,  as  heir-at-law   of  Tudury.  eight-twelfth  undivided  ['arts  of  the 
several  premises   R.    Xos.   690  and   692,  against   the   Respondent,   Maria   Tudury 
Sanchez  de   Pina.  as  Administratrix  of  Tudury.  aud   her  husband,  the  otht 
spoudent. 

The  Respondents  by  their  plea  and  answer  traced  the  devolution  oi  the  tit! 
both  the  premises  R.  K  il,  relying  on  1 

that  the  several  deeds  and  instruments  of  the  25th  of  February.  1756.  the  25th  of  July, 
and  the  17th  of  November,  I  chattel  interests;  and  that  the 

interest  of  Augustin  Porral  therein  was  no  more  than  a  chattel  interest,  stati:  _ 
death  of  Augustin  Porral  in  ldU4.  and  the  claim  of  Anthony  Tudury.  through  the 
daughters  of  Augustin  Porral.  and  Monge,  the  husband  of  one  of  then 
twelfth  undivided  parts  in  the  premises:  and  further  stating  that  the  other  four 
twelfth  parts  thereof  had  become  vested  in  Antonio,  the  son  of  Augustin  Porral.  as 
one  of  his  next  of  kin.  and  claimed  in  right  of  the  Respondent.  Maria  Tudury  Sanchez 
de  Pina.  under  the  letters  of  administration  of  the  estate  of  Anthony  Tudury. 

The  Appellant  by  his  replication,  insisted  as  to  the  instrument  of  the  25th  of 
July.  _"  -  it  words  of  inheritance,  if  not  expressed,  were  implied  in  the  same, 
which  was  in  the  Spanish  language,  and  made  by  the  parties  themselves  in  the 
form  they  believed  to  be  binding,  with  the  intention  --      _  [441]         rein; 

that  by  the  other  deeds  before  mentioi  ed  the  whole  cf  the  premises  had  be;u  vested 
ii!  Augustin  Porral  in  fee:  and  stated  that  the  original  grantees  or  their  repre- 
sentatives in  parti;  \  their  respective  interests  in  the  premises  intended  to 
t  the  whole  of  the  interest  they  therein,  that  is  to  say.  the  fee  simple 
thereof:  and  that  if  the  deeds  of  conveyance  were  for  terms  of  years,  it  was  solely 
for  the  purpose  of  avoiding  forfeitures  under  the  conditions  contained  in  the  ori_ 

ts;  that  the  term  of  SOU  years  created  by  Barbara  Grana,  as  the  Widow  and 
Administratrix  of  John  Dominick  Grana.  the  original  grantee  of  the  premise-  1! 
X"o.  690.  had  no  existence  in  law.  the  property  being  freehold,  and  not  under  the 
control  of  an  Administratrix  :  and  that  the  sale  by  Terry,  the  original  grant 
the  premises  R.  No.  692.  was  made  by  way  of  mortgage  for  99  years  solely  to  evade 
the  conditions  prohibiting  the  alienation  of  the  property  to  other  than  a  British- 
born  Protestant  subject,  the  intention  being  an  absolute  sale  for  ever.  That  from 
the  date  of  those  deeds  up  to  the  death  of  Augustin  Porral,  a  period  of  forty  years, 
Augustin  Porral  had  been  in  the  quiet  uninterrupted  enjoyment  of  the  two  several 
pieces  of  ground  in  fee  simple  r.  Lnd,  after  stating  the  Letters  Patent 

of  the  25th  of  March,  1825.  in  fee  to  Antonio  Porral.  heir  of  Augustin  Porral:  and 
also  admitting  that  from  the  death  of  Augustin  Porral,  and  notwithstanding  the 
Leters  Patent,  both  properties  had  been  dealt  with  by  the  family  as  leasehold,  and 
that  various  bequests  and  sales  of  shares  therein  had  been  made  from  the  me: 
of  the  family  to  each  other.  Anthony  Tudury  becoming  possessed  of  the  eight  twelfth 
shares  in  right  of  his  deceased  wife  [442]  and  by  purchase  :  it  srated  the  compromise 
in  1853  with  Patrick  Porral  as  heir  of  Antonio  Porral.  and  the  deed  of  conveyance 
of  the  5th  of  July.  1853,  carrying  it  out. 

The  Respondents  in  the  rejoinder  denied  that  their  interest  in  the  premises  was 
in  anywise  affected  by  the  Letters  Patent  of  1825.  as  the  same  contained  a  special 
ration  of  the  rights  of  all  persons  in  the  premises,  inserted  therein  by  virtue 
of  the  thirty-seventh  clause  of  the  Order  in  Council  of  the  13th  of  August,  1S17. 
and  admitting  the  compromise  with  Patrick  Porral.  insisted  that  the  rights  of  the 
Dc     ndants  in  the  premises  could  not  be  affected  by  any  act  of  Patrick  Porral. 

On  the  20th  of  May.  1859,  a  verdict  was  taken  by  consent  for  the  Defendants, 
with  costs,  subject  to  the  opinion  of  the  Court,  that  if  in  their  opinion  the  int 
of  Anthonv  Tudury  in  the  premises  in  question  was  a  fee  simple  of  inheritance,  the 
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verdict  was  to  be  reversed,  and  judgment  to  be  entered  for  the  Plaintiff,  with  costs, 
otherwise  the  verdict  to  stand. 

The  Supreme  Court,  by  its  decree,  dismissed  the  action  with  costs.     The  Court 
o-ave  the  following  reasons  for  their  judgment: — "This  case   is  analogous  to  the 

-  of  Breciano  v.  Hassan  (a),  which  was'[443]  decided  by  the  Court  of  Civil  Pleas 
in  the  year  1827,  and  that  decision  was  continued  by  the  Court  of  appeal  then  existing 

■raltar.     By  that  decision  the  transfer  of  property  in  Gibraltar  lias  probably 
•ned  since  that  period.     The  Court,  therefore,  feels  bound  by  that  decision, 
and  accordingly  gives  judgment  for  the  Defendants  in  this  case,  with  I 

This  was  the  decree  appealed  from. 

Sir  Hugh  Cairns.  Q.C..  and  Mr.  Dart,  for  the  Appellant.— Our  contention  is. 
first,  that  the  grounds  of  the  judgment  of  the  Supreme  Court  at  Gibraltar  are  [444] 
erroneous,  inasmuch  as  this  case  is  not  analogous  to  the  ease  of  Breciano  v.  11 
referred  to  by  the  Court  below,  and  which  is  no  binding  authority  in  this  ■ 
secondly,  we  contend,  that  the  judgment  of  the  Supreme  Court  is  founded  on  a 
wrong  construction  of  the  title  deeds,  and  on  a  misapprehension  of  the  law  of 
evidence  and  presumption  bearing  on  the  case.  [The  Lord  Justice  Turner: — The 
facts  of  the  case  of  Breciano  v.  Hassan  (ante  [15  Moo.  P.C.].  p.  442).  as  it  appears 
from  the  judgment  of  the  Court  below,  are  very  obscure.     Had  the  Plaintiff  in  that 

-  any  title,  or  what  interest  had  the  daughter?     How  are  we  to  know  upon  what 
point  that  case  was  decided.']     That  case  has  really  no  bearing  upon  the  pr^ 
The  question  here  is  narrowed  to  this  single  point — whether  the  shares  held  by 
Anthonv  Porral  at  his  death  were  real  estate  descendible  to  his  heirs,  which   we 
submit  they  were.     The  original  grants  of  Governor  Bland  of  the  30th  of  September, 

of  the  properties  R.  Nos.  690  and  692.  were  void.  The  conditions  imposed  by 
the  grantor  being-  in  contravention  of  the  rules  of  the  Common  Law  of  England 
which  prevail  in  Gibraltar.  Jephgon  v.  Riera  (3  Knapp's  P.C.  Cas   •  ;  but  even 

if  the  grants  were  originally  valid,  they  were  subsequently  forfeited.  If  as  respects 
the  property  R.  No.  690.  the  grant  by  General  Bland  was  valid,  the  Indenture  of  the 
1st  of  December,  1785.  according  to  its  true  construction,  passed  a  fee  simple  to 
Augustin  Porral.  and  it  is  not  competent  to  the  Respondents  to  deny  that  under 
that  deed  the  fee  simple  passed  to  him.  and  they  are  [445]  est  ipped  by  the  Indenture 
of  the  5th  Julv.  1^53.  from  denying  that  Antonio  Porral  died  seized  in  fee  of  the 
properties  R.  Xos.  690  and  692.     So  with  respect  to  the  property  R.  Xo.  692.  the 

A.S  the  Supreme  Court  at  Gibraltar  founded  their  judgment  on  this  case,  it 
mav  be  useful  to  give  a  short  statement  of  the  facts,  as  contained  in  the  judgment. 

The  suit  was  brought  in  the  Court  of  Civil  Pleas  in  Gibraltar,  in  the  year  1827, 
to  recover  premises  there  situate.  The  Plaintiffs  and  Defendants  both  claimed  under 
the  Will  of  one  Picasso,  the  former  urging  that  Picasso  was  seized  in  fee.  and  the 
latter  insisting  that  he  had  only  a  chattel  interest.  It  appeared  from  the  petition  that 
the  title  to  the  premises  was  from  Crown  grants  in  fee.  followed  by  assignments  by 
wav  of  mortgage  to  Picasso,  his  heirs  ami  ssig  -.  for  ninety-nine  years.  Pi<  -- 
bv  his  Will,  bequeathed  the  premises  to  his  son.  Yictorio.  and  his  daughter.  Mary, 
who  married  Breciano,  in  such  a  manner  that  the  premises,  if  chattels,  would  have 
i  in  Yictorio  absolutely,  and.  if  in  fee.  might  on  the  death  of  Yictorio.  without 
.  which  event  took  place,  have  vested  in  his  sister  the  Plaintiff.  Mary  Breciano, 
in  tail.  The  Defendants  claimed  under  an  execution  airainst  the  property  of  Yictorio 
Picasso,  and  an  assignment  by  the  Marshal  of  his  interest  in  the  premises,  treati 
same  as  a  chattel  inter 

The  Court  of  Civil  Pleas,  on  the  29th  of  March.  1827.  made  a  decree,  dismissing 
the  petition,  with  costs. 

A  appeal  was  brought  from  this  decree,  in  which  it  was  argued,  first,  that  under 
the  Will  of  Picasso,  the  Plaintiffs  were  seized  of  the  freehold  premises  in  the  Will 
devised  to  them  as  of  fee  tail:  secondly,  that  by  the  fair.  just,  legal,  and  equitable 

•ruction  of  the  Indentures  of  the  mortgage,  the  Testator.  Picasso,  took  an 
in  fee  simple:  and.  thirdly,  that  from  the  Testator's  long  undisturbed 
then  1  and  equitable  ground  to  presume  a  release  of  all  re^  •  him. 

By  the  di  the  Couii  of  appeal  at  Gibraltar,  dated  the  1st  of  March, 

the  decree  of  the  Lower  Court  was  affirmed. 
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grant  of  Governor  Bland  was  valid,  and  the  deed  of  17th  November,  L757,  passed 
the  fee  simple  bo  Rombado.  As  between  the  ^ppellanl  and  the  Respondents,  it 
niusi  be  assumed  thai  Augustin  Porral  acquired  the  fee  simple  of  1 1 1< •  properties  R. 
No8.  090  and  692  either  under  the  deed  of  1785,  or  under  assurances  to  be  presumed, 

or  by  adverse  possession.     Now,  A  til  I y  Tudury  acquired  a  fee  simple  in  the  eight 

twelfth  parts  of  each  of  those  properties,  either  by  adverse  possession,  or  under  or 
by  virtue  of  the  Indenture  of  the  5th  July,  1853,  or  partly  by  adverse  possession, 
ami  partly  by  the  effect  of  such  Indenture,  and  it  is  nut  competent  to  the  Respondents 
to  deny  that  the  fee  simple  passed  to  him  by  such  Indenture. 

The  Solicitor-General  (Sir  R.  Palmer,  Q.C.),  and  Mr.  W.  W.  Mackeson,  fur  the 
Respondents. — A  complete  answer  to  the  Appellant's  contention  is.  that  the  estate 
which  passed  by  the  deeds  id'  the  25th  of  February,  1756,  25th  id'  .Inly.  1758,  and 
the  17th  of  November,  1757,  was  only  a  chattel  interest.  Anthony  Tudury,  under 
whom  both  parties  claim,  was  at  his  death  possessed  of  a  chattel  interest  only,  and 
cot  a  fee  simple.     [The  Lord  Justice  Knighl  Bruce:    By  the  deed  of  the  1st  December, 

1758,  Porral  purchased  the  fee  from  the  termor.  Cohen,  and  from  that  date  In  1804 
he  is  in  possession  as  of  that  fee.  How  then  can  his  Executor  on  his  death  say  it  is 
personal  estate  ?]  Porral  knew  he  was  only  pur-[446]-chasing  a  term,  hut  took  it 
in  the  shape  of  a  fee.  It  is  a  question  of  law  what  passed  by  the  deed.  In  Preston 
on  Estates,  pp.  27-0,  it  is  laid  down,  that  a  termor  granting  a  fee  only  passes  the 
term,  unless  by  feoffment  or  other  tortious  conveyance.  The  deeds  of  mortgage  to 
the  mortgagees,  their  heirs  and  assigns,  for  500,  or  99  years,  only  passed  chattel 
interests.  No  weighl  can  be  attached  to  the  allegation  of  the  Appellant  that  the 
original  grantees,  or  their  representatives,  in  parting  with  their  respective  interests 
in  the  premises  by  deeds  which  on  their  face  only  purported  to  pass  chattel  interests, 
really  intended  to  convey  the  fee  simple,  and  that  the  grants  were  prepared  in  a 
form  in  order,  if  possible,  to  avoid  forfeiture  in  consequence  of  the  grantees  being 
foreigners  or  Roman  Catholics.  Such  chattel  interests  could  not  be  enlarged  by 
subsequent  deeds  purporting  to  convey  a  fee.  Bit/lit  dem  Jeferya  v.  Bucknell  (2  Barn. 
and  Ad.  278).  Nothing  has  been  done  to  misplace  the  reversion  in  fee,  which  remains 
in  the  original  grantees  respectively  or  their  representatives.  The  interest  of 
Augustin  Porral  was  on  his  death  treated  and  dealt  with  as  a  chattel  interest  by  Ids 
.next  of  kin  from  the  year  1804  to  the  claim  of  Patrick  Porral  in  1853,  and  this 
state  of  things  was  not  altered  by  the  Letters  Patent  in  1825,  which  were  manifestly 
intended  only  to  cure  any  possible  forfeiture  to  the  Crown,  and  not  to  vary  the 
rights  of  the  parties.  Nor  can  the  claim  and  compromise  of  the  5th  July,  1853, 
vary  the  case;  although  the  conveyance  purported  to  deal  with  the  fee,  it  was  a 
compromise  between  the  parties  on  the  basis  of  the  [447]  interest  of  Augustin  Porral 
having  been 'a  chattel  interest,  and  not  a  fee,  and  the  parts  conveyed  to  Patrick 
Porral  were  nothing  more  than  the  share  of  Antonio  Porral  as  one  of  the  next  of  kin 
in  properties  considered  as  mere  chattels.  Anthony  Tudury  succeeded  against 
the  heir  of  Antonio  Porral,  because  his  interest  was  a  chattel,  but  now  the  heir  of 
Anthony  Tudury  wishes  to  succeed,  because  the  same  interest  was  a  fee. 
Their  Lordships'  judgment  was  delivered  by 

The  Lord  Justice  Knight  Bruce  (July  19,  1862). — Augustin  Porral,  an  in- 
habitant of  Gibraltar,  who  died  in  the  year  1804,  appears  to  have  been  at  the  time 
of  his  death  the  owner,  and,  as  owner,  in  the  enjoyment  of  certain  tenements  there, 
including  the  tenements  numbered  respectively  R.  Nos.  690  and  692,  of  which  eight 
twelfth  parts  are  the  subject  of  the  present  appeal.  The  term  "owner,"  however, 
thus  used,  is  to  be  understood  as  intimating,  not  necessarily  that  he  was  proprietor 
in  fee  simple  of  the  whole,  but  that  he  was  proprietor  either  in  fee  simple  or  for 
some  term,  or  terms  of  years,  or  as  to  part  in  one  mode,  and  as  to  the  rest  in  the  other. 

The  instruments  and  facts  in  evidence  do  not,  in  their  Lordships'  judgment, 
enable  them  to  pronounce  distinctly  and  positively  that  at  his  death  he  was  the 
freeholder  of  the  wdiole,  or  not  the  freeholder  of  any  portion  :  but  it  may  well  he 
presumed  that  he  meant  to  become,  and  considered  that  he  had  become,  the  owner  in 
fee  of  the  whole  of  the  two  properties  in  question,  for  he  took  a  conveyance  in  fee  of 
one  of  [448]  the  properties,  and  obtained  from  the  Governor  of  Cibraltar  a  con- 
firmation of  that  conveyance,  and  upon  the  occasion  of  the  transfer  to  him  of  the 
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other  property  he  also  obtained  from  the  Governor  a  confirmation  of  that  transfer. 
expressed  in  terms  evidently  pointing  to  the  vesting  in  him  of  the  whole  and 
absolute  interest  :  and  he  held  under  these  titles  down  to  the  time  of  his  death 
without  there  having  been  at  any  time,  so  far  as  appears,  any  disturbance  of  either 
of  them. 

It  is  from  the  materials  in  the  case  to  be  collected  that  those  who,  from  his  death 
to  the  latest  date  brought  before  us.  have  at  any  time,  or  times,  been  in  the  poss^- 
or  enjoyment  of  the  properties,  or  any  part  of  them,  have  claimed  and  held  that 
-sion,  have  claimed  and  had  that  enjoyment,  through  and  under  the  same 
Augustin  Porral.  And  whatever  title  or  claim  the  Appellant  here  or  either  of  the 
Responde  rust,  we  apprehend,  be  considered  as  derived  from  one  and  the 

same  source,  namely.  Augustin  Porral. 

It  appears  that  Augustin  Porral  left  an  only  son  and  several  daughters.  The 
sou.  Anthony  Porral,  seems  to  have  been  of  weak  intellect,  and  to  have  never  married. 
He  died  in  April.  1852,  ;md  at  the  time  of  his  death  it  is  to  be  collected  that  the 
properties  were  wholly  held  and  enjoyed  by  himself  and  Anthony  Tudury.  or  by 
one  of  them. 

Anthony  Tudury  had  married  one  of  Augustin  Porral's  daughters,  and  sei 
after  his  death,  to  have  acquired  in  the  lifetime  of  Anthony  Porral  all.  if  any.  the 
rights  and  interests  of  the  Porral  family  in  the  properties,  besides  those  of  Anthony 
Porral,  [449]  and  from  the  time  of  Anthony  Porral's  death  to  the  time  of  making 
an  arrangement  which,  in  1853,  was  made  between  Patrick  Porral  and  Authonv 
Tudury,  to  have  been  in  the  sole  enjoyment  of  them.  That  arrangement  was  thus : 
Patrick  Porral.  who  is  represented  as  having  been  a  cousin  of  Anthony  Porral. 
claimed,  soon  after  Anthony  Porral's  death,  to  be  his  heir-at-law,  and  entitled,  in 
that  right  or  character,  to  the  whole  of  the  properties,  asserting  that  Anthony 
Porral  died  seized  of  the  whole  in  fee  simple.  The  claim  having  been  resisted  by 
Anthony  Tudury,  he  was  sued  in  the  Supreme  Court  at  Gibraltar  by  Patrick 
Porral  for  the  purpose  of  establishing  Patrick  Porral's  alleged  title  and  ejecting 
Anthony  Tudury  accordingly.  But  pending  the  action  they  compromised  it  and 
the  claim  of  Patrick  Porral  by  agreeing  to  execute,  and  executing,  the  deed  of  the 
5th   of  July.    1853.  from  which  time  until  Anthony  Tudury's   death,   in  the 

ined  in  the  quiet  possess  of  the  eight-twelfths  allotted  or  confirmed 
to  him  by  the  compromise  and  deed — the  eight-twelfths,  namely,  which  are  the  subject 
of  the  present  appeal.  He  died  intestate,  leaving  the  present  Appellant  his  heir- 
at-law. 

The    personal    representative   of   Anthony    Tudury    is    the    Respondent,    Maria 

iez  de  Pina,  who,  with  the  other  Respondent,  her  husband,  having,  as  in  that 

right,  taken  possession  of  the  eight-twelfths,  and  the  Appellant  as  Anthony  Tudury's 

heir  having  brought  an  action  against  them  in  the  Supreme  Court  of  Gibraltar  for 

the  purpose  of  recovering  the  eight-twelfths,  and  the  action  having  been  successfully 

defended  by  the  Respondents,  the  present  appeal  has  [450]  been  the  consequence. 

The  question  decided  against  the  Appellant  by  the  Supreme  Court,  and  to  be  decided 

him  here,  was  and  is,  whether  the  eight-twelfths  already  mentioned 

ought  to  be  considered  and  tie.  eal  estate  of  Anthony  Tudury  i the  Appel- 

tion),  or  as  personal  estate  of  Anthony  Tudury  (the  proposition  of 

the  Respondents).        It  appears  certain,  or  highly  probable,  that   at  the  death  of 

Porral  he  had  a  good  title  to  a  beneficial  estate  in   possession,  or  to  a 

beneficial  interest  in  possession,  in  part,  if  not  the  whole,  of  the  properties  :  that 

at  to'  Anthony  Tudury  claimed  to  be  entitled  beneficially  to  the  [ 

sion  of  part  of  them  ;  and  that  not  any  other  person  had.  at  that  time,  any  beneficial 

title  to  tiie  possession  •<(  any   part.     It   may   be  that   at  the  time  of  the  death  of 

Porral   neither  he  nor  Anthony   Tudury  had   a   good   title  to  a   freehold 

or  freehold  :  d  the  whole  or  even  any  portion  of  the  properties:    that 

whole  evidence,  a  question  of  difficulty  and  doubt,  but  we  are  of 

opinion    that   the   inteution   of   the   deed   of  July.    1853.   was   to   place   or   confirm 

Anthony  Tudury  in  the  position  of  owner  in  fee  simple  of  the  eight-twelfths  which 

were  by  it  made  or  acknowledged  to  lie  his.     We  consider  the  true  construction  of 

the  instrument  to  be  so,  and  that  by  means  of  it.  as  to  every  person  who  should  derive 

title  or  claim  under  him.  he  became,  if  he  was  not  before,  owner  of  the  eL'ht-twelfths 
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absolutely  as  a  freeholder,  and  that,  accordingly,  his  heir,  the  Appellant,  wa 
i  in  the  action  the  judgment  in  which  is  undei 

[451]  It  was  argued  for  the  Respondents  that  Anthony  Tudury  had,  at  his  death, 
a  chattel  interest  only  in  the  propei  fed    o  Augustin  Porral;   for  it  was 

said  that  nothii  han  a  chattel  interest  could  have  passed  by  m  deeds 

prior  to  Governor  the  Earl  of  Chatham's  grants,  and  that  hit  operated  only 

a^  waiving  any  forfeiture  to  the  Crown;  and  further,  that  the  heir  of  Anthony 
Tudury  could  not  recover  in  ejectment,  when  the  nest  of  kin  of  August  in  Porral, 
had  (as  it  was  said)  from  the  time  of  his  death,  dealt  with  the  properties  upon  the 
foot  ill  g  of  llis  having  had  only  a  chattel  interest  in  them  :  but  the  question  in  this 

rely,  whether  the  heir  of  Anthony  Tudury   was  entitled  to  the  eight- 

twelfths  against  his  personal  representative,  and  we  are  of  opinion  that  he  v. 
entitled  to  recover;  for  Anthony  Tudury,  having  taken  a  conveyanci  of  the 

eight-twelfths,  tile  proof  by  his         I  eyance  was,  as  we  think,  sufficient  to 

throw   upon  the  personal  representative  tin  of  disproving  the  heir's  title,  and 

there  is  not,  in  our  judgment,  sufficient   to  disprove   it.      That   the  properties 
(if  they  were)  dealt  with  as  leasehold  after  the  dea  gust  in  Porral 

we  think,  sufficient  for  that  purpose,  for  they  were  so  dealt  with  by  persons  whose 
interests  ultimately  centred  in  Anthony  Tudury.  who.  as  we  have  observed  altf 
accepted  a  conveyance  in  fee  of  the  eight-twelfths. 

The  Court  of  Gibraltar  appears  to  have  placed  reliance  on  a  case  of  B 
v.  Hassa?i  [15  Moo.  P.C.  442  n.  (a)].     It  appears,  however,  to  their  Lordships  that 
they  are  not  bound  by  that  authority,  nor.  indeed,  are  they  satisfied  that  it  bears 
on  the  present  controversy. 

Their  Lordships  will,  therefore,  humbly  recom-[452]-mend  Her  Majesty  to  reverse 
the  judgment  of  the  Supreme  Court  of  Gibraltar,  and  to  order  that  the  costs  (if  any) 
of  the  Respondent  in  that  Court  already  paid  by  the  Appellant  be  repaid  to  him, 
and  that  the  Appellant  have  his  costs  of  the  action  in  the  Court  below,  but  no 
of  this  appeal. 


OX  APPEAL  FROM  THE  SUPREME  COURT  OF  THE  ISLAND  OF  CEYLON. 

El.SY  LINDSAY  and  JAMES  FARQUHAR  HADDEN,— Appellants;  GEORGE 
SMYTTAN  DUFF  and  GEORGE  SMYTTAN  DUFF,— Respondents  *  [June 
19,  20,  1862]. 

In  carrying  out  the  judgment  of  the  Judicial  Committee  on  an  appeal  from  the 
Supreme  Court  of  the  Island  of  Ceylon,  which  reversed  a  previous  decree  of 
the  District  Court  of  Kandy,  where  the  proceedings  had  been  conducted  and 
carried  on  according  to  the  English  law  and  course  of  procedure,  and  treated 
as  depending  on  that  law:  the  Supreme  Court  was  held  wrong  in  app] 
the  principles  of  the  Roman-Dutch  Law.  so  as  to  render  parties  subject  to  a 
joint  account  liable  only  for  a  share  or  proportion;  the  decision  of  the 
Judicial  Committee  intending,  and  the  English  Law  rendering,  them  equallv 
liable  in  solido  [15  Moo.  P.C.  467]. 

The  Ceylon  Ordinance.  No.  .">  of  1852,  enacts  "  that  where  there  is  no  Kandvan 
Law.  or  i  usioin  having  the  force  of  law.  applicable  to  the  decision  of  any 
matter  or  question  arising  for  adjudication  within  the  Kandvan  Provinces, 
for  the  decision  of  which  other  provision  is  not  specifically  made  in  that  Or- 
dinance, the  Court  shall  in  any  such  case  have  recourse  to  that  Law  as  to  the 
like  matter  or  question  in  force  within  the  Maritime  Provinces,  which  is 
thereby  declared  to  be  the  law  for  the  determination  of  such  matter  or 
question." 

The  Roman-Dutch  Law  is  the  prevailing  law  in  force  in  the  Maritime  Pre* 


Present  : — The  Plight  Hon.  the  Lord  Justice  Knight  Bruce,  the  Right  Hon.  tin- 
Lord  Justice  Turner,  and  the  Right  Hon.  Sir  Edward  Ryan. 
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in  Cevlon,  but  as  the  procedure  of  a  Court  is  the  law  of  the  Forum,  this  Or- 
dinance is  not  applicable  to  a  case  where  it  appeared  that  the  whole  procedure 
had  been  carried  on  according  to  the  English  and  not  the  Roman-Dutch  Law  : 
and  the  decision  of  the  Supreme  Court  applying  the  Roman-Dutch  law  to  such 
a  case  is  reversed. 

This  was  an  appeal  against  two  Orders  of  the  Supreme  Court  of  Ceylon,  dated 
the  6th  of  October  [453]  "and  3rd  of  November,  I860,  made  in  certain  proceedings 
instituted  in  that  Court  in  pursuance  of  an  Order  of  Her  Majesty  in  Council,  of 
the  30th  of  June,  1860,  carrying  into  execution  a  report  of  the  Judicial  Committee 
of  the  Privy  Council,  which  Order  and  report  were  made  on  a  previous  appeal  <  see 
Lindsay  v.  7 '•"  •    I  "  Bank  at  Colombo,  13  Moore's  P.C.  Cases.  401)  in  the  same 

suit  as  that  out  of  which  the  present  appeal  arose. 

The  original  suit  was  brought  by  the  Appellants,  the  Executrix  and  Executor 
and  two  of  the  surviving  owners  in  trust  under  the  Will  of  Martin  Lindsay,  deceased, 
as  Plaintiffs  asrainst  the  Respondent.  George  Smyrtan  Duff,  in  his  character  of 
Executor  of  the  Will  of  the  late  Alexander  Brown,  deceased,  together  with  James 
Ingleton.  his  Co-Executor,  as  Defendants,  to  recover  possession  of  the  Rajawella 
coffee  estate  and  plantation,  situate  in  the  District  of  Kandy,  in  the  Island  of  Ceylon, 
:er  with  mesne  profits.  The  Estate  and  plantation  were  held  by  them  under 
seizure  and  sale  thereof,  effected  by  the  Fiscal  of  the  District,  at  the  instance  of 
3 .ivttan  Duff,  the  first  Respondent,  who  had  himself  become  the  purchaser 
of  the  estate  and  plantation  at  such  sale. 

g  of  the  suit  took  place  before  the  District  Court  of  Kandy.  and  that 
Court  made  a  decree  on  the  16th  of  April.  1855.  whereby  it  was  [454]  ordered  that 
the  Defendants  be  ejected  from  the  premises  in  dispute:  that  the  Plaintiffs,  as 
devisees  in  trust  of  the  estate  of  Martin  Lindsay,  the  original  owner  of  the  estate, 
be  restored  to  and  quieted  in  \ thereof:  that  they  recover  from  the  De- 
fendants mesne  profits  to  the  amount  of  -  57  3s.  Id.  sterling,  in  the  following 
ortions: — From  the  Defendant.  George  Smyttan  Duff,  from  1st  of  February, 
1849,  to  30th  of  April.  1850 j  and  from  Defendants.  George  Smyttan  Duff,  as 
Executor  of  the  estate  of  Colonel  Brown,  and  James  Ingleton.  from  1st  of  May.  1850, 
to  -1st  of  Mar.  1853,  at  the  rate  of  £1500  per  annum:  and  further  ordered  that  the 
Defendants  pay  the  costs  of  suit,  save  and  except  the  costs  of  the  Oriental  Bank 
(who  were  also  Defendants),  as  against  whom  the  suit  was  dismissed  with  costs. 

From  this  decree  the  Respondent.  Duff,  in  his  own  right  and  as  Executor  of 
Brown,  and  the  Defendant.  Ingleton.  his  Co-Executor,  appealed  to  the  Supreme 
Court  of  Ceylon. 

By  the  decree  of  that  Court  of  the  8th  of  March.  1S56.  the  decree  of  the  Kandy 
Court  was  reversed,  and  the  libel  of  the  Appellants  dismissed  with  costs. 

•    Appellants,    feeling   themselves    aggrieved   by  the   decree   of  the   Supreme 

1        rt,  obtained  special  leave  to  appeal  against  the  same  to  Her  Majesty  in  Council. 

The  hearing  of  the  appeal  took  place  before  the  Judicial  Committee  of  the  Privy 

<  ase  reported,   13  Moor  -    p.   401 1:     and  their  Lordships 

delivered  judgment,  stating  that  the  case  had  b  _    ed  on  both  sides  as  depending 

jlish  law.  and  was  so  treated  in  the  Courts  of  Ceylon,  and  that  it  was  suffi- 

tly  evident,  from  [455]  the  proceedings  in  the  cause,  that  they  were  not  taken 

under  the  Roman-Dutch  law  which  prevailed  generally  in  Ceylon,  and  decided  that 

the  case  must  be  determined  by  the  principles  of  the  English  law.  and  that  the  p     -  - 

of  the  Respondents  was  illegally  taken,  and  illegally  held.     The  Report  of  the 

Judicial  Committee  having  been  duly  made  to  Her  Majesty,  an  Order  in  Council  of 

the  30th  of  June,  1  860,  was  made  in  pursuance  thereof,  whereby,  among  other  t! 

it  wa -  :.  that  the  cause  be  remitted  back  to  the  Supreme  Court  of  Cevlon. 

with  directions  to  give  effect  to  the  Report  :   and  that  the  same  be  obeyed  and  carried 

into  execution. 

In  pursuance  of  such  Order  and  Report,  -  —ion  of  the  Rajawella  estate  and 
plantation  was  restored  to  the  Appellants  on  the  25th  of  August,  1^60. 

The  pro  -  out  of  which  the  present  apj  i  -    nete  then  commenced  in  the 

Supreme  Court  by  a  motion  made  on  behalf  of  the  Appellants   in  that   Court,  in 

•    following: — First,    that    the    Defendant.    George    Smvttan    Duff,    should    lie 
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ordered  to  pay  to  the  Plaintiffs  tin-  sum  of   £701  6s.  Til..  '■>  ing  - 
before  the  Privy  Council :  secondly,  thai  lie  lie  ordered  t.i  pay  into  tin-  R  of  the 

I        ■  the  sum  hi    i; t ". i r< 7  3s.    Id  tmount  of  tin-  mesne  profits  from    l 

February,   1849,  to  21s1  of  May,    185         ad  thirdly,  thai  the  record  be 

to  tlie  district  Court  of  Kandy,  to  take  ai 

of  May.   18;  25th  of  August,   I860,  being  the  date  on  which  possession  of  the 

Rajawella  estate  was  given  to  the  Plaintiffs  and  Appell 

The  first  branch  of  the  motion  was  disposed  of  by  coi  -  'i  an  Order  of  the 

Court,  bearing  date  [456]  the  17th  oi    S  ber,   1861  ade,  requiring  the 

Respondents  to  pay  the  whole  of  the  costs  of  the  former  appeal;  and  that  Order 
omplied  with  by  the  Resp 

A-  to  the  second  branch  of  the  motion,  the  Respondent,  Duff,  admitted  his 
liability  to  pay  the  sum  of  £1^75.  for  the  period  commencing  1st  of  February,  1849, 
and  ending  ".nth  of  April.  1850  tup  to  which  time  the  Oriental  Bank  had  been 
in  possession),  being  a  period  of  15  months,  at  the  rate  of  £1500  per  annum:  but 
he  contended  that  under  the  Order  of  the  District,  the  account  was  to  be  taken  from 
the  1st  of  May.  1850  (at  which  time  the  purchasers  from  the  Bank  were  treated  as 
having  taken  possession),  against  the  Defendants  severally,  and.  therefore,  that  he, 
.-  Kxecutor  of  Alexander  Brown  (who  was  owner  of  one  half  of  the  estate),  was 
onlv  liable  to  pay  one  nioietv  of  the  mesne  profits  from  1st  of  M  '  1850.  1 
•J  1st  of  May.  185:5. 

The  qu  stion  was  twice  argued  before  the  Supreme  Court,  which,  after  delibera- 
tion, decided — First,  that  Her  Majesty's  Order  in  Council  only  restored  and  revived 
the  decree  of  the  District  Court,  and  did  not  extend  or  vary  the  Liabilities  of  the 
declared  by  that  decree:  second,  that  the  extent  of  the  liability  <  f 
each  Defendant  under  that  decree  must  be  d  terinined  according  to  Roman-Dutch 
law  :  thirdly,  that  according  to  Roman-Dutch  Law  the  two  Defendants.  Duff  and 
Ingleton,  were  not  liable  in  solid o,  and  that  the  Respondent.  Duff,  was  liable  to  pay 
one  moiety  and  no  more,  and  accordingly  on  the  6th  of  October,  I860,  it  was 
order  d  by  the  Supreme  Court  (consisting  of  the  Chief  Justice,  Sir  Edward  Creasy, 
and  Mr.  Justice  Morgan),  that  the  Respi  adent,  Duff.  [457]  do  pay  into  the  Registry 
of  tlie  Supreme  Court  the  sums  of  £1875  and  £2291  Is.  6id..  amounting  to 
£4  166  Is.  6M..  in  tli  ■  whole.  And  that  the  District  Court  do.  upon  the  application 
of  the  part  the  necessary  writs  of  Execution  to  enforce  that  Order.     And 

it  was  further  ordered,  that  the  parties  appear  before  the  Court  on  the  26th  dav  of 
October  then  instant,  with  their  witnesses,  for  the  purpose  of  taking  the  account. 

The  Respondent.  Duff,  paid  into  the  Resjistrv  of  the  Supreme  Court  the  sum 
of   £4166   Is.  6id. 

In  pursuance  of  this  Order  the  Registrar  of  the  Supreme  Court  proceeded  to  take 
the  accounts,  and  made  his  report,  dated  2nd  of  November.   1860. 

The  result  of  which  was  as  follows: — The  Registrar  found  that  the  total  amount 
of  mesne  profits  from  21st  of  May.  1853,  until  the  25th  day  of  August,  I860,  was 
£16.726  0s.  4d.,  but  in  arriving  at  this  conclusion,  the  Registrar  has  driven  the  Re- 
spondent. Duff,  credit  for  certain  deductions  claimed  by  him.  viz.: — First,  the  sum 
of  £3962  Is.  7d.  for  interest  on  tlie  purchaser's  capital  embarked  in  the  purchase: 
second,  the  sum  of  £4143  9s.  as  his  commission  on  the  sales  and  purchases  on 
account  of  the  estate:  and  third,  the  sum  of  £100  for  interest  on  a  sum  of  £1000, 
borrowed  for  the  purposes  of  tlie  estate. 

On  the  3rd  of  Xovemlier.  I860,  the  question  of  account  came  on  for  argument 
before  the  Supreme  Court,  the  Appellants  having  taken  exceptions  to  the  Registrar's 
n  t  on  four  points,  viz. : — First,  the  allowance  of  tlie  charge  for  interest  :  second, 
the  allowance  of  the  charge  for  commission  :  third,  that  the  Respondent,  Duff,  o 
to  have  been  called  upon  [458]  to  pay  the  whole  of  the  sum  found  due  by  the 
Registrar  for  the  mesne  profits,  together  with  the  sums  claimed  for  interest  and 
commission  :   and  fourth,  as  to  cosl  • 

The  Supreme  Court  allowed  the  deductions  claimed  by  Duff,  for  commission, 
but  disallowed  his  claim  for  interest  on  the  purchaser's  capital,  and  decided  that 
Duff  was  liable  to  pay  only  one  moiety  of  the  mesne  profits  ascertained  upon  this 
principle.     The  sum  of  £3962  Is.  7d.  disallowed  was.  therefore,  added  to  the  sum 
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id.,  mak     a       -   tlier  the  sum  i  I    -  .       --Is.  lid.,  and  the  Supreme 
an  Order,  dated  the  3rd   of  5  360,  ordered  that  Duff  should 

pay  into  the  Registry  the  sui  stand  over. 

Order,  Duff  paid  into  -  _  •  the  S  I    urt 

is.    Hid. 
The  Appellai  .led  to  Her  Majesty  in  Council  against  the  Order  of  the 

the  6th  -  I  against  the  Order  of  the  3rd  of 

-  far  as  it  overruled  the  -  third  exceptions,  so  far  as  it 
allowed  the  chartre  for  commission,   and                 as   it  limited  Duff's  liability 

sty. 
Bv  an  Order  in  Council  of  the  30th  of  November,  1861,  these  appeals  were  con- 
solidated, and  now  came  on  for  hear,    a 

r-General  (Sir  R.  Palmer,  Q.C.),  and  Mr.  Leith,  for  the  Appellai 
Court  was  in  error  in  applying  the  principles  of  the  Roman-Dutch 
Law  to  this  case,  and  [459]  holding  that  the  Appellants  were  not  jointly  and  severally 
liable  for  the  whole  amount  of  the  mesne  profits  from  the  4th  of  May.   1850,  to  the 

May,  1853.     The  Respondent  and  his  Co-Defendant  were  wrong-doers 
illegal         -   ssion  of  the  mesne  profits  of  the  estate,  and.  therefore,  each  was  liable 
lido  to  the  Appellants.     That  was  the  decision  of  this  Tribunal  on  the  appeal 
when  it  was  ssly  held  that  the  case  had  been  all  along  conducted  and 

lered  as  depending  on  the  English  Law.  and  not  the  Roman-Dutch  Law. 
it  ought  so  to  have  been  treated  in  carrying  out  the  judgment  then  delivered. 
Court  have  misconstrued  both  the  jud_  nd  intention  of  this  Court,  and  applied 

principles     of     the     Roman-Dutch     Law     to     the     case,     in     direct     contra- 
ion    of    that    judgment.        B   I     even     if    the    case    were    to    be    gov. 
the    Roman-Dutch    Law.     which    we     contend     it     never     could     be.    or    was 
intended    to    I  e   judgment    of    this    Court,    yet    the    law    in    force    ii 

Maritime  Provinces  of  Ceylon,  wh  is    ont ended  is  the  law  applicable  to  the 

-  not  warrant  such  a  conclusion  as  the  Supreme  (  -  arrived  at.     The  Dutch- 

Roman  authorities  relied  on  by  the  learned  Judges  below  are  not  applicable  t< 
trict  Court  of  Randy,  i:  the  suit  was  originally 

Sir  Hug  s,  Q.C.,  and  Mr.  H.  T.  Erskine,  for  the  E  ■  s.     This  cas 

of  very  great  importance,  inv  s  question  of  the  particular  law- 

applied  in  the  CoL  ■  •  It  was  twice  argued  in  the  Court 

-  ach  double  argument,  that  Court  came  to  the  conclusion  that  in 
carrying  out  the  judgment  of  this  Tribunal  in  The  [460]  previi 

1 13  Moore's  P.C.  Cases, 

-      nstance  it- 
Supreme  Court,  and  that  that  law  was  the  law  - 
in  tl                   .  and  not  the  English   Law.     T                   of  action  originated   in  the 
Province  of  K                ad  the  original   suit  was  brought   in  th< 

ly.     By  the  Ceylon  Ordinance,  N      5,  of  ]  SJ  '_.  it  is  enacted.  I  re  there  is 

no  Eandyan  Law  or  custom  having  thi  :  law.  applicable  to  the  decision  of  any 

adjudication   within  the   Randyan   Provi 
.n  of  which  other  pro*..  -       •  specially  made  in  that  Ordinam 

II  in  any  such  case  have  to  the  law  as  to  The  like  matter  or  qu«  - 

in  foi  Maritime  Provinces,  whicl  clared  to  be  the  law  for 

the  determina  :   such  matter  in  question.     Now.  it  is  not  There 

is  any  local  Randyan  law  which  could  apply  to  it.  and.  therefore,  the  quest i 
lie  determined  by  the  law  in  i  Maritime  Pr< •• 

whicl  .  and  that  is  the  Roman-Dutch  Law.  the  law  of  the  F 

appi;  gment  of  this  (         L     That  law  is  decisis  -  Comm.  Pand. 

L  is.  -  -       EL  Gi     ius.  Dutch  Juris..  B.  III.,  c.  32,  -rans- 

latio-  .re  bound  by  natural  1.  ake  reparation 

the  other  be  exonerated :"  Pothier, 
1 '.ligations.  Tom.  i.  p.  tit.  Lib. 

-  re  cited  and  d  on  by  the  J  - 

in  the  Court  below,  and  they  [461]  felt  I  -         md  by  them,  and  d 

ad,  rightly,  that  the  Res  -  ly  liable  I  i  their  re- 
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spective  shares  of  the  mesne  profits,  and  to  pay  only  one  moiety  each  of  the 
found  due  in  respect  of  these  mesne  profits,  and  thai  such  was  the  intention  of  the 
directions  given   in  the  judgment  of  this  Tribunal  and  Order  in  Council  on 

previous  appeal.     In  carrying  out   such  judgment,  therefore,  the  Supreme  '' 

ns  hound  by  the  same  law,  and  the  aci  ount  being  directed  against  the  Respondent, 
Duff,  as  the  Executor  of  Brown,  he  was  only  liable  to  account  to  the  Appellants  to 
the  extent  of  the  mesne  profits  received  by  him  on  account  of  the  estate  of  Brown. 
I  pou  the  question  as  to  the  account  for  mesne  profits  against  a  party  in  possession 
evicted  by  a  party  having  a  better  title,  Howell  v.  HoweU  (2  Myl.  and  Cr.  I".-1). 
/>m  v.  //mi  (2  Crom.  and  Mee.  1  15),  Powell  v.  Aiken  |  I  Eay  and  John,  343),  were 
cited. 

Judgment  was  reserved,  and  now  delivered  by 

The  Lord  Justice  Turner  (July  10.  1862).— This  is  an  appeal  from  two  Orders 
of  the  Supreme  Court  of  the  Island  of  Ceylon,  made  in  the  case  of  Lindsay  v.  Duff, 
and  bearing  date  respectively  the  6th  of  October  and  the  3rd  of  November,  I860. 
The  grounds  of  the  appeal  are.  as  the  Order  of  the  6th  October,  I860,  that  by  that 
Order,  the  Defendant,  George  Smyttan  Duff,  who  is  ths  Respondent  to  this  appeal. 

was  ordered  to  pay  into  the  Registry  of  the  Court  only  the  sums  of  .£1875  and 
E2291  Is.  6Ad.,  amounting  to  the  sum  of  £1166  Is.  6M.,  in  the  whole,  when,  as  the 
Appellants  contend,  he  ought  to  have  been  ordered  to  pay  into  Court  the  sum  of  [462] 
£6457  3s.  Id.;  and  as  to  the  Order  of  the  3rd  of  November,  I860,  that  by  thai 
Order  the  Court,  overruling  an  objection  taken  by  the  Appellants  to  a  Report  in  the 
cause,  allowed  the  Defendant,  Duff,  commission  on  his  sales  and  purchases  on  aeeount 
of  the  estate  in  question,  and  ordered  him  to  pay  into  Court  only  the  sum  of 
£10.344  0s.  llJ.d..  when,  as  the  Appellants  contend,  he  ought  to  have  been  ordered 
to  pay  into  Court  a  much  larger  sum. 

The  cause  of  Lindsay  v.  Duff,  out  of  which  this  appeal  arises,  was  instituted 
by  the  Appellants  as  Plaintiffs  against  the  Respondent.  Duff,  and  against  James 
Ingleton.  Alexander  Brown,  David  Bawd  Lindsay,  and  afterwards  continued  against 
the  Respondent,  Duff,  as  the  Executor  of  Alexander  Brown  in  the  District  Court 
of  Kandy.  for  the  purpose  of  recovering  the  possession  of  a  coffee  plantation  or  estate 
in  the  above-mentioned  District,  called  the  Rajawella  plantation  or  estate,  with 
mesne  profits,  and  by  the  decree  of  the  District  Court,  hearing  date  the  Kith  of 
April.  1855,  it  was  decreed  that  the  Defendants  be  ejected  from  the  premises  in 
dispute,  and  that  the  Plaintiffs,  the  now  Appellants,  he  restored  to  and  quieted  in 
the  possession  thereof,  and  that  they  do  recover  from  the  Defendants  mesne  profits 
to  the  amount  of  £6457  3s.  Id.  sterling,  in  the  following  proportions  from  the 
Defendant.  Duff,  the  now  Respondent,  from  1st  of  February.  1840,  to  the  30th  of 
April,  1850,  and  from  the  Defendant.  Duff,  the  now  Respondent,  as  Executor  of  the 
estate  of  Colonel  Brown,  and  from  James  Ingleton,  from  1st  of  May.  1850,  to  '21st 
of  May.  1853.  at  the  rate  of  £1500  a  year. 

From  this  decree  of  the  District  Court,  the  Defendants  appealed  to  the  Supreme 
Court,  and  by  a  decree  of  that  Court,  hearing  date  the  8th  of  March.  [463]  1856. 
the  decree  of  the  Kandy  Court  was  reversed,  and  the  suit  instituted  by  the  now  Appel- 
lants was  dismissed. 

The  Appellants  then  appealed  from  the  decree  of  the.  Supreme  Court  to  Her 
Majesty  in  Council.  That  appeal  was  heard  before  their  Lordships  (see  Lindsay  v 
Tin  Ottoman  Bank  at  Colombo,  13  Moore's  P.C.  Cases,  401),  wdio  reported  to  Her 
Majesty  their  opinion,;  and  thereupon  Her  Majesty,  by  an  order  in  Council  bearing 
daie  the  30th  of  June.  I860,  was  pleased  to  approve  the  Report  and  Order,  and  it 
was  thereby  ordered  that  the  decree  of  the  Supreme  Court  of  the  8th  of  March,  1856, 
should  be,  and  the  same  was  thereby,  reversed,  and  that  so  much  of  the  judgment 
of  the  District  Court  of  Kandy  of  "the  16th  of  April,  1855,  as  directed'  that  the 
Defendants,  the  Respondents  to  that  appeal,  should  be  ejected  from  the  premises. 
and  that  the  Plaintiffs,  the  Appellants,  he  restored  to  and  quieted  in  the  possession 
thereof,  and  the  same  was  thereby  restored,  but  that  so  much  of  the  said  judgment 
of  the  District  Court  as  ordered  mesne  profits  to  the  amount  of  £6457  3s.  Id 
sterling,  to  be  paid  in  certain  proportions  by  the  Respondents,  Duff  and  Ingleton. 
to  the  Appellants,  he,  and  the  same  was  therehy  varied,  by  ordering,  and    ii    was 

569 


XV  MOOEE.  464  LINDSAY   V.  DUFF  [1862 

thereby  ordered,  that  the  mesne  profits  of  the  estate  be  paid  by  the  last-named 

indents,  in  the  like  proportions,  into  the  Registry  of  the  Supreme  Court  of 
Ceylon,  and  that  an  account  of  subsequent  rents  and  profits  of  the  estate  in  question, 
received  by  the  Respondents.  Duff  and  Ingleton,  or  either  of  them,  or  by  their  or 
either  of  their  order,  or  for  their  or  either  of  their  use.  since  the  21st  of  May.  1853, 
be  taken  :  and  that  the  amount  which  might  be  found  due  [464]  upon  such  account 
be  also  paid  by  the  Respondents  into  the  Registry  of  the  Supreme  Court.  Ami 
after  directions  as  to  the  moneys  s. «  to  lie  paid  into  Court  not  being  without  notice, 
and  as  to  the  order  being  without  prejudice,  and  as  to  the  parties  being  at  liberty  to 
apply  to  the  Supreme  Court,  it  was  ordered  that  said  cause  be.  and  the  same  was 
thereby,  remitted  back  to  the  Supreme  Court  of  Ceylon,  with  directions  to  give  effect 
to  the  said  Report,  and  that  the  same  be  punctually  observed,  obeyed,  and  carried 
into  execution. 

Upon  this  Order  of   Her  Majesty   in  Council  reaching  Ceylon,   the   Appella 

d  before  the  Supreme  Court  for  the  payment  into  the  Registry  by  the  I!'  spondeni, 
Duff,  of  the  sum  of  £6457  "is.  Id.,  being  the  amount  of  the  mesne  profits  from  the 
1st  of  February.  1849,  to  the  -1st  .if  May.  1853,  as  fixed  by  the  decree  of  the 
District  Court  of  Kandy.  and  for  a  reference  to  the  District  Court  to  take  the 
account  of  the  mesne  profits  from  the  22nd  of  May.  1853,  to  the  25th  of  August, 
1860,  when  possession  of  the  estate  had  been  given  to  the  Appellants. 

It  was  upon  this  motion  the  first  of  the  Orders  now  under  appeal,  the  Order 
of  the  6th  of  October,  1860,  was  made,  directing  the  Respondent,  Duff,  to  pay  into  the 
I!  gistry  the  sum  of  £4166  Is.  6,\d..  that  sum  being  the  aggregate  amount  of  the 
sum  of  £1*75.  the  amount  of  the  mesne  profits  at  the  rate  of  £1500  a  year,  from  the 
1st  of  February.  1849,  to  the  :i0th  of  April.  1850,  which  by  the  decree  of  the 
District  Court  of  Kandy  was  ordered  to  be  paid  by  the  Respondent,  Duff,  and  of 
one-half  of  the  sum  of  £{5*2  3s.  Id.,  the  amount  of  the  mesne  profits  from  t! 
of  May,  L850,  to  the  21st  of  May.  1853,  at  the  same  rate,  which  by  the  same  decree 
was  [465]  ordered  to  be  paid  by  the  Respondent,  Duff,  and  by  James  [ngl 
By  this  Order  of  the  6th  of  October,  1860.  it  was  also,  in  conformity  with  Her 
Majesty's  Order  in  Council,  ordered  that  an  account  should  be  taken  by  the  Registrar 
of  the  subsequent  profits  of  the  estate  received  by  the  Respondent.  Duff,  and  by 
•lames  Ingleton.  or  by  their  or  either  of  their  order,  or  for  their  or  either  of  their 
use. 

In  pursuance  of  this  Order  the  R  _  strar  made  his  Report,  by  which  he  found 
£16,726.  0s.  id.  to  be  the  amount  of  the  subsequent  mesne  profits;  but  he  certified 
that  in  arriving  at  that  amount  questions  of  interest  and  commission  had  not  been 
settled,  and  that  interest  amounting  to  £3,962.  Is.  7d.  had  been  charged  by  the 
Respondent,  George  S.  Duff,  in  the  a  in  the  capital  embarked,  and  commis- 

sion amounting  to  £4,143.  9s.  6d.  on  the  sales  and  purchases  on  account  of  the  estate ; 
and  he  certified  that  he  had  allowed  both  these  charges  in  the  Respondent's  accounts. 
He  further  certified  that  the  shares  in  which  the  proprietors  held  the  estate  and 
divided  the  profits  were  as  follows:    estate  of  Brown,  one-half:   estate  of  Ingleton, 

.tarter  ;   estate  of   Dr.    Smyttan,  one-quarter:   and  that   the   profits   divided  in 
proportions   would   stand   thus:    estate  of   Brown.    £8,363.    0s.    2d.:   estate  of 
Ingleton,  £4.181.  10s.  Id.:  estate  of  Dr.  Smyttan,  £4,181.  lbs.  Id. 

The  Appellants  objected  to  this  Report,  in  respect  of  the  allowance  to  the  He- 
spon  .  irge  Smyttan  Duff,  of  the  interest  on  capital,  and  of  the  commiss 

ami  of  the  case  coming  on  before  the  Supreme  Court   upon   tie-  Report,  the  Court 
disallowed  the  interest  on  eapital.  but   allowed  the  commission,  and  made  the  - 
of  the  Orders  complained  of  in  [466]  this  appi  I  Irder  of  the  3rd  of  November, 

I860.      I    e  sum  of  £10,344.  0s.   Hid.  by  this  Order  directed  to  he  paid  into  the 

-try  by  the  Respondent.  Duff,  is  the-  aggregate  of  the  ^uiiin  of  £8.363.  Os.  2id., 
by  the  Report  certified  to  be  the  proportion  of  the  subsequent  profits  belonging  to 
Brown's  estate,  and  of  the  sum  of  £1,981.  Us.  '.C.d..  being  one-half  of  the  sum  of 
£3,962.  Is.  7d..  the  interest  on  capital  disallowed  by  tiie  Supreme  Court.  By  this 
•  Irder  tie  Su]  I      lit   also  ordered  that   t  sts  should  stand  over 

until  if  should  be  seen  what,  if  any.  further  proceedings  were  taken  in  the  matter 
under  thi  Di  Pendants  by  tie   Order  :•■  Council,  and  what  might 
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.lit  of  such  proceedings.     Ii   is  under  these  i  in  in  Appellants 

have  again  brought  this  case  before  us. 

Three  questions  arise  upon  the  appeal,  and  were  argued  at  the  Bar:  lirst. 
whether  <'••<■  Respondent,  Duff,  ought  not  to  have  been  ordered  to  pay  into  Court  the 
whole,  and  not  one-half  only,  of  the  sum  of  £4,582.  3s  Id.,  which,  according  to  the 
decree  of  the   Candy  Court,  was  payable  by  him  and    I  Engleton ;  secondly, 

whether  he  oughl  not  to  havi  dered  to  pay  into  Court  the  full 

subsequent  profits  found  by  the  Report  of  the  Registrar,  and  not  one-half  "f  I 

profits  only;  and  thirdly,  whether  he  ought  to  have  I d   allowed  the  commie 

which  has  been  allowed  to  him  by  the  Supreme  Court. 

As  tu  the  tirs!  nt'  these  questions,  their  Lordships  find  themselves  unable 
in  the  conclusion  at  which  the  Supreme  Court  lias  arrived.  That  conclusion  rests 
upon  these  grounds:  that,  by  virtue  of  the  Ordinance,  No.  5,  of  L852,  the  effect  of  the 
judgment  [467]  of  the  District  Court  of  Kandy,  if  it  had  remained  undisturbed, 
would  have  been  to  be  determined  by  the  Roman-Dutch  law,  and  that  Ber  Majesty's 
Order  in  Council  has  revived  and  re-ordained  that  judgment,  not  merely  as  to  the 
proportions   in   which  the  mesne  profits  were  to  bi  red  by  the  Respondent, 

and  by  him  and  James  Ingleton,  but  also  as  to  the  liability  parties  under 

thf  judgment,  and  that,  according  to  the  Roman-Dutch  law,  that  Judgment  did  not 
give  the  Plaintiffs  (the  now  Appellants)  the  right  to  recover  against  both  or  either 
of  those  parties  the  full  sum  payable  by  both  of  them,  but  gave  the  Plaintiffs 
riirlit  to  recover  a  moiety,  and  a  moiety  only,  of  that  full  sum  against  each  of  those 
parties.  Upon  this  question,  as  to  the  effect  of  the  Roman-Dutch  law  if  applied  to  the 
judgment  of  the  District  Court  of  Kandy,  their  Lordships  do  not  think  it  necessary  to 
give  any  opinion,  for  they  are  of  opinion  that  it  ought  not  to  be  so  applied.  They  are 
satisfied  (as  they  observed  in  their  judgment  upon  the  former  appeal  in  this  cause") 
that  all  the  proceedings  in  the  cause  have  been  conducted  and  carried  on  according  to 
the  English  law  and  course  of  procedure,  and  treated  as  depending  on  that  law. 
They  are  not  even  satisfied  that  the  proceedings  of  the  Respondent  himself,  which 
necessitated  the  institution  of  the  suit  on  which  this  appeal  is  brought,  were  not 
so  conducted,  carried  on,  and  treated  :  and  they  are  not  disposed  to  think  that 
upon  the  sound  construction  of  the  Ceylon  Ordinance.  No.  5,  of  1852,  it  was  meant 
to  provide  by  it  that  the  Roman-Dutch  law  should  be  applied  to  determine  the 
operation  and  effect  of  a  judgment  or  decree  pronounced  under  a  different  law-. 
They  are.  on  the  contrary,  much  disposed  to  think  that  this  Ordinance  was  [468] 
intended,  and  ought  to  be  held  to  apply  oidy  to  cases  in  which  there  may  be  a 
Kandyan  law-,  or  Kandyan  custom  having  the  force  of  law,  applicable  to  the  rights 
of  the  parties  in  issue  in  the  suit,  and  to  be  determined  by  the  Court  :  but  even  if  the 
Ordinance  ought  to  be  held  to  go  further,  and  to  apply  not  merely  to  the  substantive 
rights  in  issue  in  the  suit,  but  to  the  questions  arising  on  the  law  of  procedure, 
their  Lordships  are  led.  from  the  proceedings  in  this  suit,  to  believe  that  the  pro- 
cedure in  the  District  Court  of  Kandy  is  according  to  the  English  law  :  and  the 
procedure  of  a  Court  being  the  law  of  the  Court,  this  alone  would,  as  they  conceive, 
prevent  the  Roman-Dutch  law  being  applicable  under  the  Ordinance. 

Their  Lordships  have  less  difficulty  in  concluding  that  the  Roman-Dutch  law 
ought  not  to  have  been  applied  to  this  case  in  the  mode  in  which  the  Supreme  Court 
lias  applied  it,  from  the  fact  that  it  appears  by  the  Judgment  that  it  lias  never  before 
been  so  applied,  and  from  the  confusion  and  inconvenience  which  would  result 
from  attempting  to  apply  the  doctrine  of  one  law  to  the  proceedings  under  another. 

It  is  not.  however,  necessary,  in  their  Lordships'  judgment,  for  them  to  give,  and 
they  do  not  therefore  'jive,  any  final  opinion  upon  the  construction  of  this  Ordinance  : 
for  assuming  it  to  bear  the  extended  construction  contended  for  by  the  Respondent, 
they  do  not  think  that  it  w-as  competent  to  him  to  insist  upon  the  Roman-Dutch  law 
when  he  had  throughout,  both  in  the  proceedings  in  the  District  Court  of  Kand; 
in  the  Supreme  Court,  and  ultimately  upon  the  former  appeal  to  Her  Majesty  in 
Council,  concurred  in  treating  the  questions  in  the  cause  as  depending  [469]  upon 
the  English  law-.  Moreover,  the  duty  of  the  Supreme  Court  was  to  carry  into  effect 
the  Order  of  Her  Majesty  in  Council,  and  there  can  be  no  doubt  that  that  Order 
proceeded  upon  the  footing  of  the  English  law  being  applicable  to  Tli  Their 

Lordships,  therefore,  think  that  the  Order  of  the  6th  of  October,   I860,  cannot  be 
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maintained  upon  the  grounds  on  which  it  has  been  rested  in  the  judgment  of  the 

rt  :  and  thev  have  no  doubt  that,  according  to  the  English  law.  the 

t  was  liable  to  pa-  I     urt  the  full  sum  which,  under  the  decree  of  the 

was  to  be  paid  by  him  and  by  James  lug] 

are  of  opinion.  th<  that  this  Order  ought  to  have  been  for  payment 

stry  of  the  Court,  by  the  Respondent,  of  the  full  sum  of  £6.457.  3s.  Id. 

■  has  been  already  said  applies  even  more  forcibly  i     t        subsequent  pr 

.e  pavment  of  them  rests  wholly  upon  Her  Ma  incil,  to  which 

-  not  pretended  that  the  Roman-Dutch  law  could  be  applied. 
Their  Lordships  are  of  opinion,  therefore,  that  the  Order  of  the  3rd  of  November. 
_ht  to  have  directed  the  who".  •       rofits  to  be  paid  by  the  Respondent 

into-  -  I  It  was  attempted  to  distinguish  the  >.    -  some 

part  of  the  r-      -  ved  by  the  Respondent,  upon  the  ground  that  he  received 

and  paid  them  over  as  agent.     But  their  Lordships  are  of  opinion  that  the  Respon- 
rotect  himself  from  his  liability  to  the  Appellants  upon  this  ground : 
for  as  to  the  rents  the  "21st  of  May.  1853,  the  title  of  the  Appel"  -  --stab- 

i  by  the  Order  of  Her  Maj<  -  incil,  and  as  to  t:.     -  -  thev 

received  [470]  and  paid  ovc:  .  when  the  Defendant  wa- 

rt  owner,  and  was  _'  -  -ting  on  retaining:  that  -     -  _ainst 

the  Appelli     -- 

-   "      rlie  com;     --  red  to  the   Respond  -  mts.  1 

Lordships  are  of  opinion  that  this  allowance  ought  not  to  have  been  made  to  the  Re- 
spondent.    According  to  their  Lordships'  judgment  on  the  former  appeal,  which 
was  approved  bv  Her  Majesty  in  Council,  the  Respondent's  |     -     --     n  of  the  pi 
tion  or  estate  was  a  wrongful  possession,  and  he  cannot  be  permitted  to  make  a 
profit  to  himself  ou1  -  "wn  wrongful  act.     The  Supreme  Court  in  making  this 

allowance  seems  to  have  proceeded  oi  inds :  first,  that  if  the  allowance  wa- 

not  made,  the  Appellants  would  recover  more  than  they  could  otherwise  have 
realized  :  and  secondly,  that  the  account  directed  was  an  account  of  profits  merely : 
— but  as  to  the  first  ground,  if  it  was  maintained,  every  wrong-doer  would  equally 

■  titled  to  make  and  maintain  such  a  claim,  a  proposition  which  is  quite  un- 
tenable :  and  as  to  the  -  _  I,  it  is  sufficient  to  say  that  an  account  of  profits 
is  an  account  of  recei]  _  all  just  alio-  •  I  that  under  the 
cireui  s  of  this  -  rhe  com:  ss  "aimed  by  the  Respondent  could  not 
properly  be  held  to  be  a  just  allowance. 

The  appeal  also  com!  -     I  '  -  '  "  -  -  ined  in  the  Order 

of  the  3rd  of  November.  1860.  but  their  Lords       -  •  -  Alter  the  Order 

in  this  respect. 

Their  Lordships,  therefore,  will  humbly  recommend  Her  Majesty  to  rev   rs 
Order  of  the  3rd  of  November.  1860,  so  far  as  it  overrules  the  objection  [471]  taken 
by  the  Appellants  to  the  Report,  and  to  declare  that  by  the  Order  of  the  6t 

.  the  sum  of  £6.457.  3s.  Id.  ousht  to  have  been  ordered  to  be  paid  by 
the  Respondent  into  the  Re-.r:>-ry  of  the  Court;  and  that  by  the  Order  of  the  3rd 
■  rember.  I860,  the  sum  of    £2     3         lis.  5d..  being  t>.       gs      gate  amount  of 
the  sum  of  £16.726.  Os.  4d..  the  subsequent  profits,  of  the  sum  of  £3.062.  Is.  7d..  the 
interest    on    capital    disallowed    by    the     -  Court,    and    of    the    sum    of 

£4.143.  9s.  6d..  the  cor  ss  allowed  to  the  Respondent,  ought  also  to  have  been 
ordered  to  be  paid  by  him  into  -        Reg  -try.  and     9  remit  the  cause  to  the 

Supreme  Court,  lions  to  carry  into  effect  this  Order:  and  further  to  order 

that  the  costs  of  this  appeal  be  paid  by  the  Respondent.     The  Ordi 
be  without  prejud;  -        >vided  by  Her  M       -      -  former  Order  in  < 

i  law  of  i  Cf.  I.r  M-  -         LC.  28 

">17:   and   ar  'Application  of  European  Law         \    -       -      t   Ceylon" 

(L.B.  Clarence)  in.  -  ..  vol.  i.  p.   227:      The  Law 

Africa  "  (W.  '  v..l.  ii.  X.S.  at  p.  236:  "The  Vitalitv  of  Roman-Dutch 

Law  -  (T.  Berwick)  A.  June  1901,  p. 
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[472]     ON   APPEAL    FROM    BEE    MAJESTY'S   CONSULAR    COl  RT   AT 

CONSTANTINOPLE. 

THOMAS  XIXON  BLACK,     Appellant;  THE  OTTOMAN    HANK.     Resj 

[July  3,  1862]. 

Surety  sued  upon  a  Bond  given  to  a  Bank  as  guarantee  for  the  due  discharge  of 
certain  specified  services  by  their  Manager  and  Cashier,  pleaded  w 
and  want  of  due  care  on  the  pari  of  the  Bank,  in  not  properly  checking  and 
examining  the  accounts  of  their  Manager:  demurrer  to  plea,  that  it  was  bad 
in  substance  and  no  defence  to  the  action,  sustained:  tie-  checking  and 
examining  the  accounts  not  being  expressed  as  obligatory  on  the  Principals 
in  the  Bond,  and  not  to  be  implied  in  law. 

The  mere  passive  inactivity  of  the  Principal  to  whom  a  guarantee  is  given,  or 
his  neglect  to  call  the  principal  debtor  to  account  in  reasonable  time,  and  to 
enforce  payment  against  him.  does  not  discharge  the  Surety  :  there  must  be 
some  positive  act  done  to  the  prejudice  of  the  Surety,  or  such  degree  of 
negligence  as  to  imply  connivance  and  amount  to  fraud.  The  rule  at  law 
and  in  equity  is  the  same,  and  is  distinguishable  from  the  principles  applied 
to  Bills  of  Exchange,  which  depend  upon  mercantile  usa^e  [15  Moo.  P.C.  483]. 

The  Surety  guarantees  the  honesty  of  the  person  employed,  and  is  not  entitled 
to  be  relieved  from  his  obligation,  because  the  employer  fails  to  use  all  the 
means  in  his  power  to  guard  against  the  consequences  of  dishonesty  [15  Moo. 
P.C.  484]. 

By  the  Order  in  Council  creating  the  Consular  Court  at  Constantinople,  it   is 
provided  that  the  procedure  is  to  be  so  framed  as  to  insure  substantial  justii 
on  the  merits,  without  regard  to  strict  technicalities  of  pleading  [15  Moo. 
P.C.  482]. 

This  was  an  appeal  from  the  decision  of  the  Judge  of  Her  Majesty's  Supreme 
Consular  Court  at  Constantinople  in  an  action  brought  by  the  Respondents,  a 
Banking  Company,  carrying  on  business  at  Constantinople,  against  the  Appellant, 
to  recover  the  sum  of  £5,000,  upon  a  Bond  niveii  by  the  Appellant  to  the  Respondents 
by  way  of  guarantee  for  one  Nicolas  Noel  Pisani. 

The  plaint,  after  reciting  an  agreement  and  undertaking  formerly  made 
between  the  Respondents  [473]  and  Pisani,  whereby  Pisani  undertook  the  encash- 
ment of  certain  Serghis  (a),  or  Government  Bonds,  that  might  be  placed  in  the  hands 
of  the  Respondents  for  that  purpose,  on  terms  therein  specified,  set  out  the  Bond  in 
question,  dated  the  9th  of  April,  1S57.  which  was  in  the  foUowing  form:  — 

"  Know  all  men  by  these  presents,  that  I.  Thomas  Nixon  Black,  of  Constantinople. 
Merchant,  am  firmly  held  and  bound  unto  and  towards  the  Ottoman  Bank  of  that  City 
in  the  penal  sum  of  £5.000,  as  surety  for  Mr.  Nicolas  Noel  Pisani,  in  the  service  of 
the  said  Company. 

"  Whereas  the  said  N.  N.  Pisani.  under  the  date  of  the  17th  of  June.  1856,  entered 
into  ai)  agreement  to  serve  the  Company  as  Agent  or  Broker,  as  per  copy  thereof 
annexed  hereunto;  now  the  intent  and  meaning  of  this  Bond  is  to  engage  and 
guarantee  that  the  said  N.  N.  Pisani  shall  honestly  and  faithfully  discharge  the 
several  obligations  stipulated  and  contained  in  that  undertaking,  and  to  that  end 

*  Present  :  The  Right  Hon.  Lord  Kingsdown,  the  Right  Hon.  Dr.  Lushin^ton, 
and  the  Right  Hon.  Sir  Edward  Ryan. 

(a)  A  Serghi  is  an  engagement  for  the  payment  of  money  on  the  part  of  the 
department  that  issues  it.  Some  Serghis  are  negotiable;  sometimes  a  name  is  in 
them,  sometimes  not.  They  are  all  Government  Securities,  and  are  payable  by 
instalments  usually  of  500,000  piastres  each,  and  the  periods  of  payment  are 
generaUy  mentioned  in  the  contract  annexed  to  the  Serghis  :  but  these  are  considered 
nominal.  The  instalments  are  paid  upon  the  production  of  the  Serghi,  and  an 
indorsement  is  then  made  upon  the  hack  of  it.  showing  the  amount  paid  and  the 
time  when  it  was  paid. 

573 


XVMOOKE.  474  BLACK   V.   OTTOMAN   BAN-  -     _ 

and  purpose  I  hold  myself  bound  and  responsible  on  his  behalf  towards  the  said 
1 

It  is.  however,  to  be  clearly  understood  that  the  present  Bond  or  surety  is  not 
to  extend  to  any  loss  by  tire,  robbery,  or  other  casualty  or  misfortune,  over  which 
lid  X.  X.  Pisani  could  have  no  control  01  [474]  reasonable  means  of  prevention, 
it  being  intended  solely  to  guarantee  and  secure  the  Company  from  any  and  all  acts 
of  dishonesty  in  the  transaction  of  business  entrusted  to  him.  or  of  malversation  or 
misappropriation  of  the  u.  -         valuable  securities   _  r  coming-  into  his 

ssess  in  in  the  service  confided  and  undertaken  respectively.  And  further,  that 
this  Bond  shall  not  have  reference  to  or  incur  any  obligation  in  regard  to  operations 
already  undertaken  under  a  former  Bond  of  security,  but  shall  only  m  the 

date  hereof,  and  that  it  may  be  revocable  at  any  period  after  three  months"  : 
of  such  intention  shall  be  given  to  the  parties  :  but.  notwithstanding  such  notice  this 
Bond  shall  remain  in  full  force  to  all  intents  and  purposes  until  the  said  X  X 
Pisani  shall  have  rendered  a  just  account  of  his  charge,  and  full  payment  and 

■n  to  the  i  shall  have  been  made  by  the  said  X.  X\  Pisani.  of  all  moi 

bills.  -  •  ;s,  s       rities,   and  effects,  which  he  shall  previously  to  the 

expiration  of  such  notice  have  been  entrusted  with,  or  received  or  obtained  for  or 
on  account  of.  or  by  the  permission  of.  the  Company.' 

The  plaint  then  alleged,  that  subsequently  to  the  date  of  the  Bond,  and  while  the 
remained  unrevoked,  and  on  the  faith  of  the  security  thereby  given  to  the 
Bank,  certain  Serghis  were  entrusted  by  the  Bank  to  Pisani.  which  Serghis  he  under- 
took to  encash  pursuant  to  the  terms  of  the  agreement,  and  to  pay  the  proceeds 

if  to  the  Bank,  which  operations  had  not  been  undertaken  by  him  under 
former  Bond  or  security.  And  the  Respondents  by  the  plaint  further  alleged,  that 
Pisani  did  afterwards,  at  various  times,  receive,  on  certain  of  the  Serghis.  [475] 
divers  large  sums  of  money  for  and  on  account  of  the  Bank  :  yet  that  he  did  not  pay 
such  sums  of  money  to  the  Bank.  but.  on  the  contrary,  did  fraudulently  and  dis- 
honestly convert  to  his  own  use  and  misappropriate  the  sums  of  money  so  received 
bv  him.  And  further,  that  he  did  fraudulently  and  dishonestly  convert  to  his 
use  and  misappropriate  certain  other  of  the  Serghis.  by  reason  whereof 
the  writing  obligatory  became  forfeited. 

The  Appellant  took  issue  on  the  several  averments  in  the  plaint,  and  pleaded. 
secondly,  that  subsequently  to  the  date  of  the  Bond  no  Serghis 
were  entrusted  by  the  Bank  to  Pisani:  third,  that  Pisani.  having  received  from  the 
Bank  the  Serghis  in  the  plaint  mentioned,  did  pay  to  the  Bank  the  moneys  received 
bv  him  thereon  on  account  of  the  Bank,  and  did  not.  as  in  the  plaint  alleged,  fraudu- 
lently and  dishonestly  convert  to  his  own  use  and  misappropriate  the  mom 
received  :  fourth,  that  Pisani  did  not  fraudulently  and  dishonestly  convert  to  hi- 

-    ppropriate  certain  other  Serghis  in  the  plaint  mentioned:  and  fifth, 
that  the  Officers  of  the  Bank  were  guiltyof  i    -    S  andwant  of  due  care  in  checking 

and  properlv  examining  the  accounts  of  Pisani.  and  in  requiring  payment  from  him, 
from  time  to  time,  of  the  moneys  received  on  its  behalf  :  and  that  by  and  owing  to 
such  negligence  and  want  of  care  the  default  alleged  in  the  plaint  arose,  whereby  the 
'.lain  was  released  and  discharged  from  the  penalty  of  the  Bond. 

The  Respondents  joined  issue  on  the  first  four  pleas,  and  demurred  to  the  fifth 
plea,  upon  the  ground  that  it  showed  no  defence  to  the  action,  inasmuch  as  the  [476] 
condition  of  the  Bond  in  no  way  limited  its  operation  to  such  acts  of  dishe 
comuiitted  by  Pisani  as  might  have  l>een  prevented  by  the  exercise  oi  the  amount 
re  and  diligence  in  the  plea  referred  to. 

Th  C  -  Ig     ent  upon  this  demurrer  for  the  Respondents  :  and  the  Appel- 

lant appealed  therefrom  to  Her  Majesty  in  Council. 

The  cause   afterwards  came  on  to  be  heard   in   the  Court   below,   when   it 
proved  that  some  of  the  securities  were  entrusted  to  Pisani  before  the  date  of  the 
Bond,  and  it  was  urged  that  the  encashment  of  these  securities  was  an  operation 
undertaken  before  the  date  of  the  Bond,  and  for  which  the  Appellant  was  not  liable  : 
but  t  H   nry  Thomas  Wroth.  Esq.)  overruled  that  objection.     Evidence  was 

■■■  the  Appellant  which,  in  effect,  showed  want  of  care  and  precau- 
tion on  the  pan  of  Bank  with  respect  to  Pisani's  transactions,  and  evidence  ha- 
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been  given  of  a  loss  beyond  the  amount  of  the  Bond,  the  Court  gave  judgment  for 
iln    Respondents  for  the  lull  amount  sued  for. 

The  present  appeal  was  against  these  judgments. 

Mr.  Bovill,  Q.C.,  and  Mr.  J.  0.  Griffits,  for  the  Appellant.  The  judgment  u 
the  demurrer  was  erroneous  and  ought  to  be  reversed,  as  well  as  the  judgment  in  the 
oause  for  the  full  penalty  of  the  Bond.  The  Appellant's  fifth  plea,  imputing 
culpable  negligence  on  the  Respondents'  pan.  w as  good  In  substance,  and  the  truth  of 
the  allegations  contained  in  it  was  admitted  by  the  demurrer.  It  was  good  in  [aw, 
and.  being  proved  by  evidence,  was  a  bar  to  the  action.  Tin-  Bond  was  dot  a  mo 
Bond,  but  of  the  most  genera]  [477]  character,  imposing  by  rj    implication 

certain   duties   on    the    Bank    to    whom    it    was   given    in    their   dealings   with    l'isaiu. 

their  Agent  or  Broker,  whose  honesty  and  faithfulness  were  guaranteed  by  tin-  Appel 
lain    only   for  such  of  the  Serghis   as   were  entrusted   to   him   after  tl  In 

Collins  v.  Gwynne  ('.>  Bing.  54  t),  a  similar  question  was  discussed  as  to  whether  the 

condition  of  a  Bond  was  not  discharged  by  the  laches  of  the  Receiver-General ;  that, 
however,  was  a  case  of  the  public  revenue,  and  stands  on  a  different  footing  from  the 
present.  The  admission  of  negligence  by  the  Bank  implies  a  duty  on  their  part,  and 
the  omission  of  the  care,  by  legal  implication,  releases  the  surety:  Greighton  v. 
Eankin  (7  CI.  and  Fin.  .346).  In  Mactaggart  v.  Watson  (3  CI.  and  Fin.  525),  though 
the  surety  was  held  liable  for  want  of  sufficient  evidence  of  the  Principal's  neglect  of 
duty,  yet  the  judgment  proceeded  on  the  ground  that  such  neglect  if  proved  would 
have  been  a  sufficient  release  (3  CI.  and  Fin.  542).  Here  it  is  admitted — Law  v.  77/ > 
fast  India  Co.  (4  Ves.  824,  833);  Caple  v.  Butler  c2  Sim.  and  Stu.  457) :  Uein  v. 
Uardy  (8  Shaw  and  Dun.  346);  Watts  v.  Shuttleworth  (Hurlst.  and  Not.  2 
Diiirsmi  v.  Lawes  (1  Kay.  280).  Independent  of  the  admission  of 
demurrer,  there  was  evidence  in  the  cause  that  the  defalcation  of  Pisani  was 
occasioned  by  the  wilful  neglect  of  the  Respondents.  That  fact  ought  to  have  entitled 
the  Appellant  to  judgment  on  the  fifth  plea.  Even  if  the  Appellant  was  not  entitled 
to  judgment,  which  we  insist  he  was,  the  amount  of  the  verdict  ought  to  have  been 
reduced,  or  a  new  trial  granted.  The  [478]  evidence  shows  clearly  that  the  Appel 
lant  ought  not  to  have  been  held  liable  to  the  full  extent  of  -lie  penalty  of  the  Bond. 

The  Solicitor-General  (Sir  R.  Palmer,  Q.C.),  and  Mr.  Welsby,  for  the  Respondents. 
—The  fifth  plea  was  no  answer  to  the  action,  inasmuch  as  negligence  on  the  part  of  the 
Officers  of  the  Bank,  such  as  is  there  alleged,  could  not  release  the  Appellant  from  his 
liability  as  surety  upon  the  Bond.  The  terms  of  the  Bond  in  nowise  limited  its  opera- 
tion to  such  acts  of  dishonesty  on  the  part  of  Pisani  as  could  have  been  prevented  by 
the  exercise  of  the  amount  of  care  and  precaution  on  the  [tart  of  the  Bank  set  out  in 
the  plea  :  the  plea,  therefore,  is  bad  in  substance.  The  Bond  itself  specifies  the  losses 
for  which  the  surety  is  not  to  be  held  liable  :  but  such  as  are  alleged  by  the  plea  to  be 
caused  by  the  negligence  of  the  Bank  are  neither  enumerated,  nor  can  they  fie  im- 
ported into  the  Bond.  The  decision  of  the  Court  of  Common  Pleas  in  Collin*  v. 
Gwynne  (9  Bing.  544)  was  directly  contrary  to  the  Appellant's  argument.  The 
reasoning  in  that  case  gives  no  authority  for  his  contention.  T/ie  Trent  Navigation 
Co.  v.  Harley  (10  East,  34)  is  a  conclusive  authority.  There  the  laches  of  the  obligees 
in  not  properly  examining  the  accounts  of  their  Toll  Collector  for  a  period  of  eiirht 
or  nine  years,  and  not  calling  on  the  Principal  for  payment  so  soon  as  they  mighl 
have  done  for  sums  in  arrear  or  unaccounted  for.  was  held  not  to  be  estoppel  at  law  in 
an  action  against  the  sureties.  Mactaggart  v.  Watson,  and  Dawson  v.  Lawes,  also 
cited  by  the  Appellant's  Counsel,  are  confirmative  of  the  doctrine  there  held.  Neither 
[479]  was  the  matter  alleged  in  the  fifth  plea  admissible  in  restriction  of  damages. 
The  Appellant  was  responsible  for  the  defalcation  of  Pisani  ;  and  the  evidence  clearly 
proved  that  he  had  misappropriated  the  Serghis.  or  the  proceeds  of  the  Serghis. 
entrusted  to  him  by  the  Respondents,  to  the  full  amount  of  the  penalty  in  the  Boi  <; 
sued  upon. 

Judgment  was  delivered  by 

The  Right  Hon.  Lord  Kingsdowc  (16th  July.  1862). — This  case  comes  before  us 
upon  appeal  from  a  decision  of  the  Judge  of  a  Tribunal  recently  constituted  in  Con- 
stantinople, called  the  "'  Supreme  Consular  Court." 

In  the  year  1857  a  person  named  Pisani  was  employed  by  the  Plaintiffs  to  act 
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for  them  in  receiving  moneys  from  the  Ottoman  Government  upon  engagements 
called  Serghis,  or  Government  Bonds.  It  was  his  duty  to  receive,  and  to  account  tor, 
and  to  pay  over  to  the  Plaintiffs  the  moneys  which  he  might  receive. 

On  the  17th  of  June,  1.^5(3.  he  signed  an  agreement  for  the  due  discharge  of 
those  duties,  and  undertook  to  give  an  approved  guarantee  for  the  due  fulfilment  of 
his  engagement,  and  as  security  for  the  safe  custody  of  any  securities  or  funds 
entrusted  to  him. 

A  gentleman  of  the  name  of  Ede  became  security  for  bini.  but  was  discharged  in 
the  month  of  April.  1857  :  and  thereupon  the  present  Appellant  executed  a  Bond, 
dated  the  9th  of  April.  1857.  by  which  he  bound  himself  in  the  sum  of  £500l>  as 
surety  for  Pisani,  and  guaranteed  that  Pisani  should  honestly  [480]  discharge  the 
several  obligations  explained  in  the  agreement  to  which  we  have  referred,  a  copy  o! 
which  is  annexed  to  the  Bond. 

The  Bond  expresses  that  it  is  intended  only  to  guarantee  and  secure  the  Compauv 
from  all  acts  of  dishonesty  in  the  transaction  of  business  entrusted  to  him,  or  of 
malversation  or  misappropriation  of  the  moneys  or  valuable  securities  giv- 
eoniing  into  his  possession  in  the  service  confided  and  undertaken  respectively.  And 
further,  that  this  Bond  shall  not  have  reference  to  or  incur  any  obligation  in  regard 
to  operations  already  undertaken  under  a  former  Bond  of  security,  but  shall  onlv 
:  from  the  date  hereof.  It  shall  be  revocable  at  any  period  on  giving  six  months' 
notice  :  but.  notwithstanding  such  notice,  the  Bond  is  to  remain  in  force  till  Pisani 
shall  have  rendered  a  just  account  of  his  charge,  and  full  payment  and  satisfaction 
shall  have  been  made  to  the  Company  by  Pisani  of  all  moneys,  bills,  notes,  bonds, 
books,  securities,  and  effects,  which  he  shall  previously  to  the  expiration  of  such 
notice  have  been  entrusted  with,  or  received,  or  obtained  for  or  on  account  of.  or  hv 
the  permit-  :  he  Company. 

Pisani  having  misappropriated  funds  of  the  Company,  and  being  indebted  to 
them  in  a  large  amount,  they  sued  the  Appellant  upon  his  Bond. 

Their  plaint  alleged  that,  subsequently  to  the  date  of  the  Bond,  and  while  it 
remained  in  force,  certain  Serghis  were  entrusted  by  the  Bank  to  Pisani.  which  he 
undertook  to  encash,  and  to  pay  the  proceeds  to  them,  and  which  operations  were 
not  undertaken  by  Pisani  under  any  former  Bond  of  security.  It  then  alleged  that 
he  had  received  on  account  of  the  Company  and  dishonestly  misappropriated  large 
[481]  sums  of  money  and  securities,  by  which  the  Bond  became  forfeited. 

The  Defendant,  after  a  formal  plea  denying  the  Bond,  pleaded  that,  after  the 
date  of  the  Bond  no  Serghis  or  Government  securities  were  entrusted  to  Pisani  bv  the 
Plaintiffs.  He  also  filed  two  other  issuable  pleas,  and  a  fifth  to  which  the  Plaintiffs 
demurred. 

The  demurrer  on  argument  was  overruled,  and  the  parties  went  to  trial  on  the 
other  pleas,  and  the  Judge  ordered  judgment  to  be  entered  for  the  Plaintiff  for  the 
sum  of  £5000. 

From  these  judgments  the  present  appeal  was  brought  to  Her  Majesty  in  Council. 

We  will  dispose  first  of  the  judgment  on  the  demurrer. 

The  fifth  plea  is  in  the<e  words: — "  And  further.  I  say  that  the  Officers  of  the 
said  Bank  were  guilty  of  negligence  and  want  of  due  care  in  checking  and  properlv 
examining  the  accounts  of  the  said  Pisani.  and  in  requiring  payment,  from  time  to 
time,  of  the  moneys  received  on  its  behalf  :  and  that,  by  and  ov      _  to  s  _  iLrence 

and  want  of  care  as  aforesaid,  the  default  alleged  in  the  petition  arose,   wherebr 
1   was   released   and  discharged  from  the  penalty  of  the  Bond   in   the  Petith 
instrumei 

The  reply  of  the  Plaintiff,  which  is  styled  "demurrer."  was  in  these  terms:  — 
"  The  fifth  plea  shows  no  defence  to  the  action,  inasmuch  as  the  condition  of  the 
Bond  upon  which  this  action  is  brought  in  no  way  limits  its  operation  to  sue! 
of  dishorn  -  lined  by  Pisani  as  might  have  been  prevented  by  the  exerc  - 

lhe  amount  of  care  and  diligence  in  the  plea  referred  to." 

[482]  The  first  point  •  -idered  is.  what  is  the  matter  which  this  demurrer 

admits.     It  clearly  admits  that  the  Plaintiffs  did  not  exercise  as  much  vigilance  as 

they  might  have  done  in  checking  and  examining  the  accounts  of  Pisani,  and  in 

requiring  payment,  from  time  to  time,  of  his  balances,  and  that  the  1"~-  «a~  owing 

ion. 
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Bui   il  was  contended  by  tin-  Appellant  that  the  admission  goes  further,  and  is 

dmission  not  only  that  the  Plaintiffs  did  nol  check  and  examine  the  accounts 

diid  receive  payment,  but  that  it  was  their  duty  towards  the   I1  t  to  make 

st'.cli  examination,  and  require  such  payment,  and  that  it  is.  therefore,  .Hi  admit 

th.it  the  loss  arose  from  a  breach  of  duty  on  the  pari  of  the  Plaintifl  Is  the 

surety. 

It  was  said  that  negligi  -  admitted,  and  there  was  no  negligence  it'  there  was 

no  duty.  Their  Lordships  would  not  he  disposed  to  apply  to  this  case  any  technical 
rules  of  special  pleading.     The  Order  in  Council  of  Her   Majesty  establishing 

Consular  Court  directs  that  the  rules  of  pro, ■•dure  shall  lie  so  framed  as  to  secure, 
so  far  as  may  he.  that  cases  shall  be  decided  on  their  merits,  accon  ibstantial 

justice,  without  excessive  regard  to  technicalities  of  pleading.  They  think  the  ques- 
tion ought  to  be  decided  on  what  appears  to  he  the  real  meaning  of  the  panics,  and 
they  think  that  the  point  really  intended  to  be  asserted  on  the  one  side,  and  admitted 
on  the  other,  was  only  this,  that  if  reasonable  care  had  been  used  by  the  Plaintiffs  in 
the  particulars  referred  to,  no  loss  would  have  occurred. 

This  appears  to  have  been  the  understanding  of  the  Defendant  himself. 

[483]  In  his  petition  of  appeal,  lie  insists  not  that  the  Plaintiffs  have  admitted 
that  it  was  their  duty  to  check  and  examine  the  accounts  ami  require  payment,  but 
that  the  law  would  imply  such  obligation  from  the  terms  of  the  Bond  and  the  nature 
of  the  transaction,  and  the  point  now  insisted  on  is  not  raised  in  the  Appellant's 
reasons  of  appeal. 

The  terms  of  the  Plaintiffs'  "  demurrer,"  as  it  is  called,  show  that  they  do  not 
admit  the  supposed  duty,  for  they  insist  that  no  such  duty  is  imposed  by  the  Bond. 

The  question,  therefore,  is,  .  Iiether  this  obligation  is  to  be  implied  by  law.  it 
clearly  not  being  expressed  in  the  Bond. 

The  principles  applicable  to  the  ca.se  seem  to  be  quite  established  by  the 
authorities  referred  to  in  the  argument — The  Trent  Navigation  Co.  v.  Uarley  |  in 
Bast,  34);  Mactaggart  v.  Watson  (3  CI.  and  Fin.  5-5 1:  Damson  v.  Lawes  (1  Kay. 
280)  :  to  which  may  lie  added  the  authority  of  Lord  Eldon  in  the  cases  of  Samuel  v. 
Bowarth  (3  Mer.  -li).  and  Eyre  v.  Everett  (2  Kuss.  381);  and  of  Lord  Cottenham 
in  Crt  ighton  v.  Rankin  (7  CI.  and  Fin.  346). 

From  these  cases  it  is  clear  that,  upon  the  point  now  in  dispute,  the  rule  at 
law  and  in  equity  is  the  same. — that  the  mere  passive  inactivity  of  the  person  to 
whom  the  guarantee  is  given,  his  neglect  to  call  the  principal  debtor  to  account  in 
reasonable  time,  and  to  enforce  payment  against  him.  does  not  discharge  the  surety  : 
that  there  must  be  some  positive  act  done  by  him  to  the  prejudice  of  the  surety,  or 
such  degree  of  negligence  as.  in  the  language  of  Vice-Chancellor  Wood  in  Dawson  v. 
Lawes,  "to  imply  connivance  and  amount  to  fraud." 

[484]  The  surety  guarantees  the  honesty  of  the  person  employed,  and  is  hot 
entitled  to  be  relieved  from  his  obligation  because  the  employer  fails  to  use  all  the 
means  in  his  power  to  guard  against  the  consequences  of  dishonesty. 

The  eases  referred  to  upon  Bills  of  Exchange  turn  upon  a  different  principle. 
viz.,  that,  by  mercantile  usage,  a  contract  is  implied  by  the  holder  to  give  notice  of 
dishonour,  within  a  certain  time,  to  the  drawer  or  indorser  who  stands  in  the 
situation  of  surety  for  the  acceptor. 

The  objection  taken  to  the  judgment  on  the  trial  is  this :  that  the  Judge  has  held 
the  Defendant  liable  under  the  Bond  not  only  for  moneys  received  by  Pisani  upon 
Serghis  delivered  to  him  after  its  execution,  but  for  moneys  received  upon  Serghis 
delivered  to  him  before  that  time,  and  permitted  to  remain  afterwards  in  his  posses- 
sion. It  was  said  that  the  Defendant  expressly  stipulated  that  he  would  not  be  liable 
in  regard  to  obligations  alreadv  undertaken  under  a  former  security:  and  that  the 
Serghis  in  question  were  delivered  while  a  former  Bond  was  in  force,  which  was  ean- 
elled  when  the  present  Bond  was  executed.  It  was  further  said  that  the  Plaintiffs. 
in  their  plaint  or  declaration,  confined  their  claim  to  moneys  received  in  respect  of 
Serghis  entrusted  to  Pisani  subsequently  to  the  date  of  this  Bond,  and  that  this  must 
mean  Serghis  delivered  to  him  after  the  date  of  the  Bond. 

Hut  their  Lordships  cannot  adopt  this  construct  ion.  The  Serghis  left  in  his 
hands  after  the  date  of  the  Bond  were  just  as  much  entrusted  to  him  after  that  date 
as  if  they  had  been  delivered  after  that  date:  the  moneys  which  he  received  upon 
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them  alter  that  [485]  time  were  moneys  for  which  he  became  responsible  after  the 
the  former  Bund  had  ceased:  and  by  the  concluding  passage  in  the 
Bond  the  surety  is  to  be  liable  for  all  moueys  which  he  shall  have  received  on  account 
of  the  Bank  previous  to  the  expiration  of  three  months  after  notice  to  revoke  the 
Bond. 

Upon  both  points,  therefore,  their  Lordships  agree  with  the  judgment  of  the 
Court  below  :  and  they  can  see  no  ground  either  for  reducing  the  amount  of 
damages  or  granting  a  new  trial.  They  think  the  mode  in  which  the  case  has  been 
dealt  with  bv  the  learned  Judge  is  extremely  creditable  to  him.  They  must  humbly 
advise  Her  Majesty  to  affirm  the  judgment  complained  of.  with  costs  to  be  paid  by 
the  Appellant. 

[Mews'  Dig  I  I  ILON1  .  III.  Appeals  ro  Privy  Council,  6.  Practice,  f.  Pleading; 

tit.  PRINCIPAL  AXIi  SI  RETT,  B.  -  alment  and  Fraud,  9.  Lacl,rf  and 

S.C.  8  Jur.  (N.S      -       .  6  1..T.  763;  10  W.R.  871.     See  Garter  v. 

25  Ch.D.  671;  Durham  {Mayor  of)  v.  Fowler,  1889,  22  Q.B.D, 

420.      As   to   Consular    Court    of    Constantinople,    see    now    Ottoman   Order    in 

Council.  1899  i  Stat.  R.  and  0.,  lc:)'J.  043).] 


[486]  ON   APPEAL   FROM  THE    HIGH    COl  RT  OF  ADMIRALTY 

THE    GENERAL    STEAM    NAVIGATION    COMPANY,— Appellants; 
MESSIE1  RS    I  )K   JERSEY,— Respondents  *  [July  9,  10,  181 

The  "  Edward  Hawkins." 

A  Steamer,  employed  under  an  agreement  for  a  specified  sum  to  tow  a  partially 
disabled  .Steam-vessel  to  a  specific  destination,  towed  the  vessel  for  some 
hours,  but  in  consequence  of  a  gale  causing  the  breaking  of  the  hawser,  left 
the  vessel  in  a  position  of  considerable  danger,  from  which  she  was  only 
saved  bv  her  own  exertions.  Held  (affirming  the  decree  of  the  Admiralty 
Courts  that  as  it  did  not  appear  that  the  towing  had  contributed  to  her 
safetv.  the  Steamer  was  not  entitled  (1)  for  towage,  as  she  had  not  performed 
her  contract  :  or  (2)  to  salvage,  as  no  attempt  was  made  by  her  to  save  the 
vessel. 

A   cause   of   salvage.      The   suit    was   promoted   by   the   Appellants,   the   I  >\\ ;. 
Master,  and  crew  of  the  steamship,  the  City  of  Hamburg,  against  the  screw  steam- 
ship Edward  Hawkins,  her  tackle  and  the  freight  earned  for  the  transportation  of 
the  cargo,  and  against  the  Respondents,  her  Owners,  intervening. 

The  circumstances  under  which  the  claim  for  salvage  arose  were  as  follows:  — 
The  Edward  Hawkins,  of  798  tons,  left  the  port  of  Cronstadt  on  the  17th  of  May, 
I860,  laden  with  a  general  cargo,  bound  to  the  port  of  London.  The  Edward 
Hawkins  experienced  bad  weather  [487]  during  her  passage,  and  her  propeller  was 
broken,  but  she  nevertheless  proceeded  in  the  prosecution  of  her  voyage  to  London  : 
and  at  10  p.m.  of  the  27th  of  that  month  had  arrived  within  about  40  miles  E.  by  N. 
of  the  south  end  of  Smith's  Knowl.  and  was  proceeding  at  the  rate  of  about  four 
knots  an  hour,  under  canvas,  her  engines  working  the  broken  propeller,  the  action 
of  which  kept  good  steerage  way  upon  her.  At  this  time  the  paddlewheel  steam- 
ship, '  '  '  Hamburg,  then  in  the  prosecution  of  a  voyage  from  Hamburg  to 
Lond  in  sight,  and  the  Master  of  the  Edward  Hawkins,  being  anxious  to 

make  his  passage  to  London  as  quickly  as  possible,  signalled  to  the  City  of  Ham- 
burg, and  ultimately  the  Master  of  the  Edward  Hawkins  agreed  with  the  Master  of 
the  City  of  Hamburg  for  that  vessel  to  tow  her  to  Gravesend.     It  was  alleged  on 

*  Present     The  Right  Hon.  Lord  Chelmsford,  the  Right  Hon.  Lord  Eingsdown, 
and  the  Right  Hon.  Sir  John  Taylor  Coleridge 
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behalf  of  the  Edward  Hawkins  that  tin-  sum  agreed  upon  for  such  service  wa 
be  £300;  but  the  Master  of  the  City  of  Hamburg  denied  that  a  specific  sum  was 
named,  and  insisted  that  the  amount  was  to  be  settled  afterwards.  Tli. 
Hamburg  commenced  towing  the  Edward  Hawkins,  and  continued  lowing  her 
throughout  that  night,  until  about  i)  a.m.  of  the  following  day.  when  the  hawser  by 
which  she  was  towing  the-  Edward  Hawkins  parted,  in  consequence  of  a  gale  and 
violent  weather  :  when  the  City  of  Hamburg  left  the  Edward  Hawkins,  and  in  aUnit 
half  an  hour  afterwards  ■  •  of  by  that  vessel.     On  the  City  of  Hamburg 

parting  company  with  the  Edward  Ha  tat  vessel  was  laid  to  under  her  main 

trysail,  single-reefed,  until  that  sail  was  blown  away  by  the  violence  of  the  wind  ; 
after  [488]  which  she  drifted  under  hare  poles  until  about  6.15  a.m.  on  the  29th, 
at  which  time  she  was  ten  miles  distant  from  the  Texel,  which  bore  K.  :  and  at 
aliout  7  a.m.  her  starboard  anchor  was  let  go  in  about  15  fathoms  water,  and 
was  brought  up.  and  rode  with  45  fathoms  of  chain  out  until  -1  a.m.  of  the  30th, 
when,  the  weather  having  moderated,  her  anchor  was  hove  short,  and  it  was  weighed. 
and  her  jib,  fore-staysail,  fore-topsail,  and  trysail  were  set  :  and  being  assisted  by 
two  Dutch  Pilot  cutters,  her  engines  were  set  on  to  work  her  broken  propeller,  she 
proceeded  to  abreast  of  the  harbour  at  New  Diep,  where  she  brought  up.  and  was 
towed  into  the  harbour  by  a  steam-tug.  and  remained  there  until  the  2nd  of  June 
following,  when  she  proceeded  in  tow  of  two  steam-tugs,  which  had  been  despatched 
from  London  to  tow  her  thither,  and  arrived  in  the  port  of  London  on  the  5th  of 
June.  The  value  of  the  Edward  Hawkins  was  estimated  at  £15.000,  and  the 
amount  of  freight  due  at  £960.  The  Appellants,  the  Owners  of  the  City  of  1; 
burn,  claimed  for  salvage  service,  and  brought  their  action,  in  the  sum  of  £4000. 
against  the  Edward  Hawkins  and  her  freight.  In  the  Court  below-  the  Owner-  ol 
the  City  of  Hamburg  contended,  that  they  had  tbwed  the  Edward  Hawkins,  when 
she  was  in  immediate  danger,  forty-eight  miles  to  windward,  and  had  by  that  means 
saved  her  from  total  loss  on  the  Haaks  sand  :  that  in  so  doing  she  had  exposed  herself 
to  the  gale  and  suffered  damage,  and  had  greatly  delayed  her  passage  from  Ham- 
burg. The  case  of  the  Owners  of  the  Edward  Hawkins  was.  that  an  agreement  was 
made  for  towing  only,  and  that  nothing  amounting  to  salvage  service  was  performed 
by  the  City  of  Hamburg. 

[489]  The  case  was  heard  before  the  Right  Hon.  Dr.  Lushington.  assisted  by 
Trinity  Master-,  when  the  above  facts  were,  in  substance,  established  by  viva  roo 
evidence. 

The  learned  Judge,  in  summing  up  the  evidence  to  the  Trinity  Masters,  said, 
that  the  general  principle  on  which  salvage  was  given  was  that  a  service  was 
performed,  and  performed  effectually,  as  such  service  must  be  successful :  that  in 
order  to  constitute  salvage  service  it  was  not  necessary  that  the  ship  salved  should 
be  brought  into  port,  if  the  vessel  was  saved  from  immediate  danger  ;  and  he  left 
the  following  questions  to  the  Trinity  Masters  for  their  opinion.  First,  was  the 
Edward  Hawkins  in  danger  when  the  City  of  Hamburg  took  her  in  tow?  Second. 
the  Edward  Hawkins  rescued  from  danger  by  the  towing  of  the  City  of  Ham- 
burg,  and  was  she  brought  into  a  state  of  safety?  Third,  if  so.  did  the  City  of 
Hamburg  expose  herself  to  danger  by  so  towing,  and  was  the  damage  received  by 
the  City  of  Hamburg  occasioned  by  the  towage  service?  And.  lastly,  looking  at  all 
the  circumstances,  was  the  City  of  Hamburg  justified  in  leaving  the  Edward 
Hawkins? 

In  answer  to  the  first  question,  the  Trinity  Masters  were  of  opinion  that  there 
was  no  danger,  and  that  there  was  no  reasonable  prospect  of  her  being  driven  on 
shore  at  that  time.  To  the  second  question,  their  answer  was.  no:  to  the  third 
question,  the  answ-er  was  that,  no  doubt  the  City  of  Hamburg  was  detained  by  the 
towin»,  but  that  there  was  no  proof  that  thereby  she  incurred  danger :  and  that  the 
damage  was  not  occasioned  by  the  towage  service:  and  to  the  last  question,  they 
did  not  think  that  the  [490]  Edward  Hawkins  was  wilfully  abandoned,  but  they 
rht  that  more  might  have  been  done  to  have  enabled  the  ships  to  keep  company. 

The  learned  Judge,  by  his  judgment,  said  he  entirely  concurred  in  these 
opinions,  and  held  that  do  salvage  service  had  been  performed,  and  pronounced 
asrainst  the  claim,  with  costs.     He  further  held  that  it  was  evident  that  the  Trinity 
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Masters  had  negatived  that  there  was  any  danger  when  the  vessel  was  taken  in  tow, 
or  that  the  vessel  was  rescued  from  any  danger  at  all. 

The  present  appeal  was  irom  this  decree. 

Dr.  Deane.  Q.C.,  and  Mr.  Hannen.  for  the  Appellants. — As  the  Edward  Hairkiiu 

-  at  the  time  she  hailed  the  City  of  Hamburg,  and  when  taken  in  tow  by  her.  in 
-uiou  of  considerable  danger  from  her  broken  propeller,  the  Appellants  were 

entitled  to  salvage  :  especially  as  such  salvage  service  was  accomplished  at  the  risk 

and  to  the  damage  of  the  City  of  Hamburg.     It  was.  in  fact,  owing  to  such  services 

she  was  ultimately  saved.     The  case  comes  within  the  rule  laid  down  in  the 

Minnehaha  (ante.  p.   133).  which  sustained  the  principle  we  now  contend  for.  that 

even   if  there  was  a  towage  agreement  it   might  lie.  by  reason  of  the  danger  the 

vessel  was  exposed  to.  converted  into  salvage  service.     So  it  was  held  in  the  Kinga- 

lock  (1  Spink's  Ecc.  and  Adm.  Rep.  -65  i.  that  an  agreement  for  ordinary  salvage 

terminated   by   circumstances  of  danger   which  converts  the   service   into 

1  ■;./  il  W.  Bob.   177)  is  to  the  same  [491]  effect.      But  the  Judge 

..f  the  Court   below  was  wrong  in   his  summing   up  in  defining   *aivage  to   be  the 

successful  conducting  of  a  vessel  in  danger  to  a  place  of  safety.     If  valuable  service 

has  been  rendered  and  the  ship  finally  saved,  even  by  other*,  the  claim  for  salvage 

-  g  lod.     It  is  immaterial  whether  they  left  the  ship  in  danger,  provided  she  was 

afterwards  saved.     The  Albion  (Lush.  Adm.  Rep.  282);  The  E.  U.  (1   Spink's  Ecc. 

and  Adm.   Rei      •  Efforts  to  give   a*si>tance  to  a  ship  in  distress   will,   even 

although  the  ship  receive  no  benefit  from  them,  be  rewarded  as  being  in  the  nature 

dvage  service  if  the  ship  be  otherwise  saved.     The   I'nda      U      (Lush.  Adm. 

Hep. 

Mr.   Karslake.   Q.C.,   and   Mr    E.   C.   Clarkson,   appeared   for  the   Responde; 
were  not  called  upon. 

The  Right  Hon.  Lord  Kingsdown. — The  circumstances  under  which  services, 
in  the  first  instance  in  the  nature  of  towage  may  be  converted  into  salvage  were 
dered.  and  the  authorities  examined  in  the  case  of  The  Minnehaha  (ante, 
p.  133),  and  to  the  principles  and  rule  there  laid  down  their  Lordships  will  adhere. 

We  have  considered  the  evidence  in  this  case,  and  have  arrived  at  a  clear  con- 
clusion. It  appears  that  the  City  of  Hamburg,  a  regular  trading  vessel  between 
Hamburg  and  London,  fell  in  with  the  Edward  Hawking,  with  her  screw  propeller 
crippled,  but  g  _  .  wly  under  sail  in  her  ordinary  course  :  the  weather  had  been 
ly,  but  was  then  mode-[492]-rate.  After  some  negotiations  between  the  re- 
spective Masters,  an  agreement  was  entered  into  by  which  the  Master  oi  the  City  of 
Hamburg  agreed  to  tow  the  Edward  Hawkins,  whether  to  Gravesend  or  the  Mouse 
there  is  some  doubt,  and  whether  for  a  specific  sum  or  a  quantum  meruit  is  not 
clearly  established.  It  may.  however,  be  taken  to  be  a  simple  agreement  to  tow 
from  one  place  to  another.  The  Edward  Hawkins  was  taken  in  tow.  and  towed  for 
about  eleven  hour>.  At  this  time  the  hawser  parted  in  a  gale  of  wind,  and  the 
of  Hamburg  then  left  the  Edward  Haul-ins  in  a  position  of  great  peril,  to 
struggle  with  the  gale  which  carried  her  close  upon  the  Dutch  coast,  and  was  very 
nearly  driving  her  upon  the  shore  :  but  she  was  saved  by  her  own  anchors,  which 
held  her. 

In  these  circumstances,  their  Lordships  are  of  opinion,  that  the  Appellants  are 

utterly  destitute  of  any  right   to  salvage.     There  never  was  a  case  so  destitute  of 

foundation.     Neither  have  they  any  claim  for  towage,  because  they  abandoned  the 

I  they  agreed  to  tow,  and  did  not  fulfil  their  contract  :  and  they  have  no  right 

-  ilvage,  b<  \-  did  not  save  or  attempt  to  save  the  ship.  Their  Lordships 
will  have  no  hesitation  in  recommending  Her  Majesty  to  affirm  the  decree  of  the 
Court  below,  with  ■ 

■  '  Dig.  tit.  SHIPPING  :  A.  Will.  >ai  \  igb;  -'.  Success.     <X\  Lush.  515  :  31  L.J. 
Adm  -  L870,  21  L.T.  797 ;  The  Camellia,  1883,  P.D.  30.     Am 

Admiralty  jurisdiction  of  Privy  Council,  see  note  to  Mah-olmson  \.  Baldoek, 
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[493]  AN  APPEAL  FROM  THE  SI  PBEME  COl  KT  OF  NEW   SOUTH  WALES. 

JOHN  HOSKING  and  MARTHA  FOXLOWE  HOSKING,  Appellants;  SAMUEL 
HKNKY  TERR1  and  JOHN  STIRLING,— Respondents  *  [July  11.  12, 
1862]. 

To  entitle  a  party  to  file  a  liill  of  review  on  the  ground  of  the  discovery  of  new 
evidence,  it  is  necessary  thai  he  should  show  firsl  thai  the  matter  so  discovered 
has  come  to  the  knowledge  of  himself  or  his  Agents  for  the  firsl  time  since  the 
period  he  could  have  made  use  of  it  in  the  original  suit,  and  that  it  could 
not  with  reasonable  diligence  have  been  discovered  sooner;  and  secondly. 
thai  is  was  of  such  a  character  that  if  it  had  been  broughl  forward  at  the 
hearing  of  the  suit,  it  might  probably  have  altered  the  judgment.  The  same 
conditions  apply  where  the  application  is  for  the  Master  to  review  his  report 
upon  the  discovery  of  new  evidence  [15  Moo.  P.C.  50-">.  504  |. 

In  a  ease  where  it  appeared  that  the  question  decided  upon  by  the  Master's  report 
was  the  substantial  question  in  dispute,  and  the  parties  petitioning  for  a 
review-  failed  to  bring  themselves  within  the  rule  above  stated;  it  was  held 
by  the  Judicial  Committee,  that  the  leave  given  by  the  Court  below  to  review 
the  Master's  report  ought  not  to  have  been  granted,  and  the  Order  allowing 
such  review  reversed. 

The  report  of  the  case  of  McNeill  v.  GahUl  (2  Bligh,  228)  observed  upon  [15  Moo. 
P.C.  504]. 

The  object  of  this  appeal  was  to  reverse  an  Order  made  by  the  Supreme  Court 
of  the  Colony  of  New  South  Wales,  on  the  12th  of  January,  1860,  which  reversed 
a  previous  Order  made  by  the  Primary  Judge  in  Equity  of  that  Court,  on  the  26th 
of  August,  1859,  in  a  suit  of  Terry  ami  Others  v.  Ilosking  ami  Others,  by  original 
Hill,  and  Terry  ami  Others  v.  Terry  ami  Others,  by  Bill  of  revivor  and  supplement. 
The  suit  was  instituted  for  the  purpose  of  establishing  the  Will  of  one  Samuel  Terry, 
deceased,  and  three  Codicils  thereto,  and  of  carrying  the  trusts  thereof  into  execu- 
tion, and  for  partition  of  the  real  estates  thereby  devised. 

[494]  The  question  raised  by  the  present  appeal  was,  whether  the  Master  of  the 
Court  ought  to  review  a  report  made  by  him  of  the  11th  of  March,  1853,  made  on 
an  inquiry  directed  in  the  cause,  as  to  what  part  of  a  certain  Farm  called  "  Terry's 
Meadows  "  was  included  in  and  formed  part  of  the  residuary  estate  of  Samuel  Terry, 
devised  by  his  Will,  which  question  depended  on  what  portions  of  the  Farm  were  the 
Testator's  property,  legally  or  equitably,  on  or  before  the  1st  of  February,  1834. 
the  date  of  the  first  Codicil,  devising  that  residue  to  the  Plaintiffs,  or  some  of  them. 
The  Master  reported,  in  effect,  that  2700  acres  of  the  Farm  were  part  of  the  re- 
siduary estate,  they  having  been  vested  in  Terry  before  the  making  of  that  Codicil  : 
but  that  as  to  the  other  1400  acres,  they  were  granted  by  the  Crown  to  one  John  Paul 
in  1833,  and  not  conveyed  to  Terry  by  the  latter  until  the  year  1835.  Exceptions 
were  taken  to  the  finding  of  the  Master,  on  the  ground  that  the  above  1400  acres  of 
land  were  thereby  excluded  from  the  residuary  estate,  and  would  descend  to  the 
Testator's  heir-at-law.  The  exceptions  were  overruled  by  the  Primary  Judge  in 
Equity,  and  his  Order  thereon  affirmed  on  appeal  by  the  Supreme  Court,  whose 
judgment  was  subsequently  confirmed  on  appeal  to  Her  Majesty  in  Council,  and 
the  appeal  therefrom  dismissed  with  costs  (see  the  case  reported  under  the'title  of 
Hut/lux  v.  Hoskmg,  11  Moore's  P.C.  Cases,  1  ;  which  contains  the  Will  and  Codicils 
of  Samuel  Terry,  and  the  pleadings  in  the  principal  cause). 

The  cause  being  thus  remitted  back  to  the  Supreme  Court,  no  further  steps  were 
taken  therein  till  the  12th  of  August,  1859,  when  a  petition  was  presented  in  the 
Supreme  Court  by  the  Respondents  for  leave  [495]  to  tile  a  Supplemental  Bill  in 
the  nature  of  a  Bill  of  review  for  the  purpose  of  putting  in  issue  certain  supple- 
mental matter  with  respect  to  their  title  to  the  1400  acres  of  land,  and  as  to  their 
forming   part   of  the   Testator's   residuary   estate;    and   praying  that   it    might    be 

*  Present:  The  Right  Hon.  Lord  Chelmsford,  the  Right  Hon.  Lord  Kingsdown. 
and  the  Right  Hon.  Sir  John  Taylor  Coleridge. 
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referred  back  to  the  Master  to  review  his  report,  and  that  he  might  be  directed  to 
receive  a  certain  Deed  poll  of  the  16th  of  February.  1828.  in  evidence  in  support 
of  the  Testator's  title  to  the  1400  acres  of  land,  with  such  further  evidence  in  support 
thereof  as  the  Respondents  might  adduce. 

The  Deed  poll  thus  sought  to  be  put  in  as  evidence  of  the  title  of  the  Testator, 
Terry,  to  the  1400  acres  of  land  in  question  bore  date  the  16th  of  February.  1  328, 
and  purported  to  be  a  power  of  attorney  from  John  Paul,  appointing  George  Paul, 
therein  named,  as  his  Attorney,  to  execute  a  conveyance  of  the  1400  acres  of  land 
to  the  Testator.  Terry:  and  recited  that  the  Testator  had  then  sometime  since 
purchased  the  parcel  of  land  of  Paul,  for  the  sum  of  £250,  and  had  actually  pahl 
over  the  same  to  him.  the  receipt  whereof  he  thereby  acknowledged.  The  petition 
and  affidavit  in  support  thereof  stated  the  accidental  discovery  of  this  Deed  poll 
since  the  confirmation  of  the  Master's  report  by  the  Supreme  Court,  and  by  the 
Order  of  Her  Majestv  in  Council,  and  the  circumstances  which  led  thereto. 

The  petition  came  on  in  the  first  instance  before  the  Primary  Judge  in  Equity, 
who  did  not  consider  himself  precluded  from  entertaining  such  an  application,  if 
the  circumstances  of  the  case  warranted  it.  but  was  of  opinion  that  the  Respondents 
had  not  made  [496]  out  a  case  for  such  an  application,  and  dismissed  the  petition 
with  costs.  The  Respondents  appealed  from  this  decision  to  the  Supreme  Court,  and 
that  Court,  by  an  Order  made  on  the  12th  of  January.  I860,  ordered  that  the  abo»-e 
Order  of  the  Primary  Judge  should  be  reversed,  and  that  it  should  be  referred  to 
the  Master  to  review  the  report  of  the  11th  of  March,  1853. 

The  Appellants  appealed  from  this  Order  to  Her  Majesty  in  Council. 
Sir  Hugh  Cairns.  Q.C..  and  Mr.  Hobhouse,  for  the  Appellants. — This  was  originally 
;;  suit  to  establish  the  Will  and  Codicils  of  Samuel  Terry  and  carry  out  their  pro- 
visions.    After  the  usual  proceedings  a  report  was  made  by  the  Master  respecting 
the  estates  possessed  by  the  Testator  at  the  date  of  his  Will  and  Codicils,  and  which 
were  the  subject  of  the  devises  made  by  him.     To  that  report  exceptions  were  taken, 
on  the  ground  that  certain  lands,  consisting  of  1400  acres  of  a  Farm  called  "  Meadows 
Farm."  were  excluded  from  the  devise  of  that  Farm,  as  it  appeared  they  had  been 
purchased  subsequently  to  the  purchase  of  the  principal  part  of  the  Farm,  and 
the  date  of  the  Codicil  by  which  that  Farm  was  devised.     The  Testator  was.  there- 
fore, found  to  have  died  intestate  as  to  these  1400  acres  of  land,  which  descended  to 
his  heiress-at-law.  the  present  Appellant.  Martha  Hosking.     A  question  was  raised  as 
to  the  Testator's  equitable  title  to  these  lands  at  the  date  of  the  Codicil,  but  tha- 
was  negatived  by  the  judgment  of  the  Supreme  Court  :  and  the  judgment  upon  both 
points  was  affirmed  here  on  appeal.  [497]  by  this  Tribunal  in  1856  :  Hughes  v.  Hosking 
I  11   Moore's  P.C.  Cases.  1  i.     The  facts  and  circumstances  of  the  case  are  very  fully 
stated  in  that  report,  the  question  then  being  whether  the  subject  in  dispute  ] 
under  the  Will  and  Codicils  or  went  to  the  heir-at-law.     It  appears  that  two  years 
afterwards,  and  after  the  Appellant.  Martha  Hosking,  had  been  let  into  poss 
•if  the  land,  her  Solicitor  called  on  the  Respondents'  Solicitor  to  inquire  regarding 
the  documents  of  title  relating  to  these  1400  acres  of  land  which  had  not  been  de- 
livered up  to  the  Appellants,  though  they  had  taken  possession  of  the  land.     The 
-    S  the  Appellant  states,  then  took  from  a  tin  box  a  bundle 

'.pers.  which  he  untied,  and  proceeded  to  read  one  of  them  :  and  whilst  ei._ 
i  reading  he  asked  the  Appellants'  Solicitor  if  the  Appellant  did  not  claim  the 
land   in  question  as   having  been   acquired   by  the  Testator   after  the  date  of  the 
il  to  his  Will  of  the  10th  of  February,  1832.     To  this  he  assented  :  whereupon 
the  Respondei    -    3        itor  said.  "  Here  is  an  acknowledgment  by  Paul  that  he  had 
sold  the  land  to  Terry  long  before,  and  had  received  the  money."  and  he  handed  to 

Appellant  the  document  he  had  been  reading.  This  document  purported  b 
power  of  Attorney  from  John  Paul,  the  grantor  in  the  conveyance  of  1835  of  the 
principal  portion  of  the  Meadow  Farm,  appointing  George  Paul  as  his  Attorney  to 
ute  a  conveyance  of  the  1400  acres  to  the  Testator  in  fee.  and  it  contained  a 
recital  of  the  payment  and  receipt  of  £250,  the  amount  of  the  purchase-money. 
This,  then,  was  th  things  when  the  application  was  made  to  the  Primary 

Judge  for  a  review  of  the  Master's  report,  and  which  was  pn>-[498]-perly  refused  by 
».hat  Judge.     No  sufficient  explanation  of  the  circumstances  which  caused  the  newly 
ivered  document  to  have  escaped  notice  for  so  lonpr  a  time  having  been  made; 
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ami  the  Primary  Judge  very  properly  refused  i  h.-  application,  as  an  Order  of  the 
full  Court  on  appeal  is  by  the  Act  of  Council  5th  Vict.,  No.  9,  final  and  concluc 
F!mt  v.  Walker  (5  Moore's  P.C.  Cases,  200).     The  Supreme  ('nun.  however,  revei 
that  decision,  though  the  Judges  were  not  unanimous,  and  the  Court  directed  the 

Master  to  review  his  report  ;  and  h  is  against  that  Order  that  we  appeal.  Now,  we 
maintain  that,  accepting  the  explanat  ton  given  as  true,  I  be  e\  idence  offered  is  of  such 
a  character  that  the  reception  of  it  under  the  circumstances  detailed  would  be  con- 
trary to  the  principles  and  praet  i.-e  of  Courts  of  Equity,  and  would  be  attended  with 
very  great  danger  and  open  a  wide  door  to  fraud.  The  principles  as  well  as  the 
authorities  which  regulate  the  admission  of  Bills  of  review  after  decree  are  fully 
stated  in  till  the  elementary  books  of  Pleading  and  Practice  in  Equity:  Mitford, 
Pleadings  in  Chancery,  pp.  83-88,  et  *eq. ;  2  Daniels'  Chancery  Practice,  pp.  .VT1. 
961  ;  Seton  on  Decrees,  p.  1150  [3rd  Ed.] ;  Turner  v.  Turner  {\  Swanst.  154),  WHlam 
v.  Willan  (16  Yes.  72).  M'Neitt  v.  Gahill  (2  Bligh,  228).  There  is.  moreover,  another 
objection  which  we  apprehend  is  equally  fatal  to  tins  application.  The  report 
sought  to  be  reviewed  has  already  been  confirmed  on  appeal  by  <  >rder  of  Her  Majesty 
in  Council. 

The  Solicitor-General  (Sir  R.  Palmer,  Q.C.),  and  Mr.  Dickinson,  for  the  Respon- 
dents.— We  submit  that  according  to  the  authorities  cited  by  the  Appellants  the 
judgment  of  the  Supreme  Court  [499]  was  correct,  and  we  are  entitled  to  have  the 
title  to  the  1400  acres  of  the  Meadow  Farm  further  examined  and  investigated.  The 
new  evidence  regarding  this  property,  and  ignorance  of  the^  Respondents  of  its 
existence  when  the  Master  made  his  report  (its  absence  being  sufficiently  accounted 
for),  entitled  the  Respondents  either  to  a  review  of  the  Master's  report  after  con- 
firmation. Turner  v.  'Turner  (1  Dick,  313),  or  to  have  liberty  to  file  a  Bill  in  the 
nature  of  a  Bill  of  review.  All  the  authorities  are  collected  in  the  note  to  the  case 
of  Turner  v.  Turner  (1  Swanst.  156).  The  rule  is.  that  the  Court  will  allow  such 
relief  if  justice  requires  it.  In  the  altered  state  of  circumstances  of  the  case,  the 
Primary  Judge  in  Equity,  as  well  as  the  Supreme  Court,  had  full  power  to  grant  the 
relief  praved  for  and  to  order  the  Master  to  review  his  report  ;  or  give  leave  to  file  a 
Bill  in  the  nature  of  a  Bill  of  review- ;  and  that  notwithstanding  the  Order  of  the 
Supreme  Court  of  the  12th  of  October,  1853,  overruling  the  exceptions  to  the  Master's 
report,  and  the  dismissal  by  Her  Majesty  in  Council  of  the  appeal  from  such  Order. 
If  the  application  for  the  review  be  rejected  you  shut  out  evidence  that  might 
establish  the  Respondents'  right. 

Their  Lordships'  judgment  having  been  reserved,  was  now  pronounced  by 

The  Right  Hon.  Lord  Kingsdown  (July  28,  1862). — This  case  comes  before  us  upon 
an  appeal  against  an  Order  of  the  Supreme  Court  of  New  South  Wales,  dated  the 
12th  of  January,  I860,  directing  the  Master  of  that  Court  to  review  a  report  made 
by  him  on  the  11th  of  March,  1853.  By  that  report  he  found,  [500]  in  effect,  that 
certain  lands  called  Illawarra,  containing  1400  acres,  had  not  passed  under  a  devise 
made  by  a  Testator  of  his  residuary  real  estates. 

Samuel  Terry,  the  Testator  in  question,  by  a  Codicil  to  his  Will,  which  Codicil 
was  dated  on  the  1st  of  February,  1834,  after  making  some  specific  devises,  devised 
all  the  residue  of  his  real  estates  to  Trustees,  upon  certain  trusts,  for  the  benefit  of 
his  son.  Edward  Terry,  and  his  issue,  and  for  default  of  such  issue,  to  the  Testator's 
right  heirs. 

On  the  5th  of  July,  1836,  he  made  another  Codicil,  by  which  he  revoked  the  trust 
in  favour  of  his  right  heirs,  and  directed  his  Trustees,  in  the  event  of  his  son's 
death  without  issue,  to  convey  the  residuary  estates  so  given  to  them  to  all  the 
children  of  John  Terry,  of  John  Terry  Hughes,  and  of  Martha  Foxlow  Hosking,  who 

dd  be  then  living,  share  and  share  alike. 

The  Testator  died  in  February,  1838,  and  his  son  died  without  issue  in  November, 
1838. 

At  this  time  there  was  no  child  living  of  Mrs.  Hosking  ;  there  were  three  children 
of  John  Terry  and  six  children  of  John  Terry  Hughes. 

The  Testator's  son.  Edward  Terry,  was  his  heir-at-law,  and  on  Edward  Terry's 
death  the  present  Appellant.  Mrs.  Hosking,  became  his  heir,  and  the  heir  of  the 
Testator. 
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ii,i  the  6th  oi  February,  1840,  the  three  children  of  John  Terry,  all  then  infants, 
filed  their  Bill  in  the  Supreme  Court  of  New    South  Wales  against   Mrs.  Hosking 

and  her  husband,  and  against  the  devisees  in  trust  under  the  Will  and  Codicils  of  the 

tor,   and  against   sis  children  of  John   Terry  Hughes.     The   Bill  prayed  that 

Will  might  be  established  [501]  and  the  trusts  carried  into  execution  :  that  it 

in i^rlit  be  referred  to  the  Master  to  inquire  into  the  real  estates  to  which  the  Plaintiffs 

he  children  of  John  Terry  Hughes  were  entitled  :  and  that  a  partition  might  he 

made  of  the  estates. 

To  this  Bill  a  schedule  was  attached,  containing  a  list  of  the  estates  of  which  the 
Testator  was  said  to  have  died  seized.  This  schedule,  however,  is  omitted  in  the 
copy  of  the  Bill  sent  over  to  us. 

It  may  be  collected  from  the  frame  of  the  Bill  that  some  of  the  estates  were 
supposed  not  to  have  passed  by  his  testamentary  dispositioi  - 

By  a  decree,  dated  the  10th  of  September.  1S42.  the  Will  and  Codicils  were 
established,  and  the  trusts  were  ordered  to  be  carried  into  execution:  and  it  was 
referred  to  the  Master  to  inquire  and  report  to  which  of  the  several  real  estates  in 
question,  and  capable  of  being  made  the  subject  of  partition,  the  Plaintiffs  and  the 
infant  Defendants  were  entitled,  and  their  respective  shares  and  interests  therein. 

Great  delav  seems  to  have  occurred  in  the  prosecution  of  this  decree.  Various 
transmissions  of  interest  in  the  subject  of  the  suit  took  place  by  death  and  otherwise. 

In  the  year  1852.  a  question  having  arisen  between  the  parties  whether  the  whole 
or  onlv  a  portion  of  an  estate  called  Terry's  Meadows,  belonging  to  the  Testator  at 
his  death,  had  passed  to  his  devisees,  an  Order  was  made  by  the  Court,  on  the  1st  of 
Mav.  1852,  by  which  it  was  referred  to  the  Master  to  inquire  what  part  of  the  estate 
or  farm  called  Terrv's  Meadows  was  included  in  and  formed  part  of  the  residuary 
■   of  the  Testator  so  devised. 

It  appeared  in  evidence  before  the  Master  that  a  [502]  portion  of  the  farm  called 
Terrv's  Meadows  had  l>een  conveyed  to  the  Testator  before  the  date  of  his  Will,  and 
that  other  parts,  consisting  of  the  1400  acres  now-  in  dispute,  had  been  granted  to 
John  Paul  on  the  1st  of  May.  1833,  and  had  been  conveyed  by  him  to  the  Testator 
on  the  2nd  of  August.  1835. 

On  this  evidence  the  heir-at-law.  Mrs.  Hosking,  contended  that  the  Testator,  when 
he  made  the  Codicil  of  1834,  had  no  devisable  interest  in  the  1400  acres,  and  that  the 
Codicil  ot  1836  only  extended  to  the  same  estates  which  had  been  previously  devised 
by  the  Codicil  of  18o4  :  that  the  land  in  question,  therefore,  had  not  passed  to  the 
devisees,  and  that  she.  as  heir-at-law,  was  entitled  to  it. 

The  Master  adopted  this  view,  and  made  his  ieport  accordingly  on  the  11th  of 
March.  1853,  finding  that  the  1400  acres  were  not  included  in  the  residuary  devise. 

To  This  report,  as  regards  the  facts  found  in  it.  no  objection  was  made  by  either 

party,  but   it   was  argued  by  the  parties  interested  in  the  devised  estate  that  the 

(1  of  1836  extended  the  residuary  devise  to  all  the  estates  of  which  the  Testator 

-eized  at  the  time  when  it  was  made.     A  general  exception  was  taken  to  the 

report,  insisting  that  the  Master  ought  to  have  found  the  whole  of  Terry's  Meadows 

to  he  part  of  the  residuary  estate  of  the  Testator. 

<  m  the  27th  of  August,  1853,  that  exception  was  overruled  by  the  Primary  Judge 
in  Equity. 

From  his  decision  there  was  an  appeal  to  the  Judges  of  the  Supreme  Court,  who 
affirmed  if  by  an  Order,  dated  the  12th  of  October.  1853. 

From  the  decision  .if  the  Supreme  Court  there  was  an  appeal  to  Her  Majestj  in 
Council,  who  was  pleased  [503]  to  affirm  the  judgment  complained  of  by  Order  in 
I  i  the  28th  of  July.  1856 

At  length,  eighteen  years  after  the  accruer  of  their  title,  and  sixteen  years  a  I'm  r 
the  institution  of  lie  suit,  the  title  of  the  Appellants  to  the  disputed  lands  was  estab- 
lished, and  they  were  let  into  possession. 

On  the  12th  of  August,  1859.  the  pn  9i  >  Respondents,  who  represent  three  of  the 
shares  of  the  estates  devised  by  the  Codicil  of  1834,  presented  their  petition  to  the 
Court,  stating  that  they  had  discovered  new  evidence  of  the  title  of  the  Testator  to 
the  disputed  lands,  and  praying  that  they  might  be  at  liberty  to  file  a  supplemental 
Bill  in  the  nature  of  a  Bill  of  review  for  the  purpose  of  putting  in  issue  the  supple- 
mental matter  bo  discovered,  or  that  it  might  be  referred  back  to  the  Master  to  re 
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view  his  report  of  the  1 1th  of  March.  1853,  and  I  further  evidence  in  su] 

of  the  Respondents'  claim. 

The  original  petition  for  this  purpose  was  d  I  by  the  Primary  .i     I   • 

further  petition  was  pri  beard  by  the  full  Court;  and  on  the  12th 

of  January,  1860,  an  Ordei  ■•  the  Master  should  review  his  report,  ami 

this  is  the  Order  now  under 

Before  we  examine  the  merits  of  the  particu]  I  will  be  i 

the  principles  by  "Inch  we  conceive  that  our  di  iust  be  governed. 

\\'r  will  consider,  first,  the  rules  established  with  resp  B  lis  of  review, 

then  deal  with  the  difference  which   is  suggested   to  exist   between  that   court 
proceeding  and  the  review  of  a  report. 

The  rule  which  we  collect  from  the  cases  cited  in  the  argument  is  this:  that  the 
party  who  applies  for  permission  to  file  a  Bill  of  review,  on  the  ground  of  [504] 
having  discovered  new  evidence,  must  show  that  the  matter  so  discovered  L. 
the  knowledge  of  himself  and  of  his  Agents  For  the  first  time  since  the  period  at 
which  he  could  have  made  use  of  it  in  the  suit,  and  that  it  could  not,  with  reasonable 
diligence,  have  been  discovered  sooner:  and  secondly,  that  ii  is  of  such  a  character 
that,  if  it  had  been  brought  forward  in  the  suit,  it  might  probably  have  altered  the 
judgment. 

We  may  observe  with  respect  to  the  rules  to  which  we  were  referred  in  the  argu- 

as  laid  down  by  Lord  Kedesdale  in  the  case  of  M'NeiU  v.  Cahill  (2  Bligh,  229), 

that  we  do  not  find  any  observations  to  the  effect  of  those  rules  attributed  to  Lord 

-dale  in  the  report.     They  appear  to  be  the  Reporter's  own  note  of  what  he 

considers  to  have  been  established  by  the  decision. 

If  the  rules  as  to  Bills  of  review  be  such  as  we  have  stated,  is  there  anv  distinc- 
tion to  be  made  in  this  case  on  the  ground  that  the  application  is  to  review  of  the 
er's  report?  The  authorities  upon  the  subject  generally  are  collected  in  the 
note  to  1  Swanst.  150.  and  Daniell's  Chancery  Practice,  to  which  we  were  referred 
in  the  argument.  Something  must  depend  upon  the  nature  of  the  report,  and  the 
circumstances  of  each  particular  case. 

In  this  ease  the  question  decided  upon  the  Mavi.  r's  n  port  was  the  substantial 
question  in  the  cause,  and,  as  far  as  we  are  aware,  the  only  question  in  dispute.  It 
le  subject  of  long  litigation  and  repeated  decisions,  and  finally  of  a  decision 
by  Her  Majesty  in  Council.  It  appears  to  us  that  an  attempt  to  review-  the  Mas! 
jreport  is  open  to  all  the  objections  on  the  ground  of  inconvenience  and  hardship 
which  could  be  urged  [505]  against  such  an  application  if  it  were  attempted  to 
review  a  decree. 

The  question,  then,  is.  whether  the  Petitioners  in  the  Court  below-  brought 
themselves  within  the  rules  to  which  we  have  adverted  as  necessary  conditions  of 
their  success  :  whether  tl,  d  that  the  new  evidence  which  thev  tendered  was  such 

a>.  if  produced  before,  might  probably  have  altered  the  judgment:  and  that  such 
evidence  could  not,  with  reasonable  diligence,  have  been  produced  on  the  original 
inquiry. 

The  object  of  the  evidence  is  to  show  that,  although  the  Testator  had  not  a  le-al 
interest  in  the  lands  till  1835,  yet  that  he  had  an  equ  iterest  in  them  in  ' 

when  the  Codicil,  under  which  the  Petitioners  claim  was  made,  and  had,  therefore. 
the  power  of  devising  them. 

To  prove  this  important  fact  they  produce  a  power  of  Attorney  dated  the  16th 

of  February,  1828,  pur]  ed  and  sealed  by  John   Paul,  the  vendor 

in  the  conveyance  of  1835.     This  power  of  Attorney  recites  that  the  Governor  of  the 

Colony  had  some  time  since  granted  to  him,  Paul,  1400  land,  and  that  the 

land  had  been  chosen  and  measured  by  the  Surveyor-General  of  the  Colony,  in  the 

Disi  rict  of  Illiwarra.  bounded  by  the  lands  of  Mr.  John  Terry  Hughes  and  Mr.  Samuel 

Terry.      It  then  recites  that  Samuel  Terry  some  time  since  purchased  the  said  grant 

or  parcel  of  land  of  him.  John  Paul,  for  the  sum  of  £250.  and  actually  paid  over  to 

hit.]  that    sum,  the   receipt   whereof  he  thereby   acknowledges;   and   the  deed   then 

ge  Paul,  of  Sydney,  gentleman,  the  Attorney  of  John,  to  execute  all 

sary  conveyances  to  [506]  Samuel  Terry,  and  sign  all  propel    receipts  for  the 

hase-money. 
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It  is  admitted  that  the  land  described  in  this  instrument  is  the  same  with  that 
which  is  now  in  dispute. 

•  land  is  described  as  having  been  at  that  time  granted  to  Paul.     It  was  not 
in  fa      _  1  till  May  1st,  1833,  but  the  grant  states  it  was  made  in  pursuance  of 

a  promise,  made  on  the  16th  of  May.  1823,  ro  grant  600  acres  of  land,  and  of  a 
promise,  made  on  the  4th  of  June.  1824,  to  g  3    0  acres.     It  is.  therefore,  poss 

that  some  transaction  with  respect  to  a  purchase  of  the  lands  mentioned  in  the  power 

^-torney  may  have  taken  place. 

It  is  very  doubtful,  however,  whether  at  the  date  of  this  power  of  Attornev. 
John  Paul  had  any  interest  in  these  lands  which  he  could  part  with.  We  have  looked 
carefully  through  the  Land  Regulations  issued  for  this  Colony,  which  were  laid 
before  the  House  of  Commons  in  1^3_.  The  instructions  from  the  Crown  to  the 
Governor  of  the  Colony  are  dated  in  February.  1  > C I .  and  the  earliest  Regulation 
which  we  find  issued  is  dated  in  Ni  323,  between  the  dates  of  the  two 

pron.  -   •  red  to  in  the  grant,  and  one  of  the  conditions  to  be  contained  in  all 

grants  is  that  the  grantee  shall  not  voluntarily  alienate  the  same  land,  or  any  part 
thereof,  within  the  term  of  five  years,  unless  in  exchange  for  other  lands.  Whether 
the  particular  lands  to  •       the  promises  of  60l  nd  800  acres  had  been 

set  is  very  doubtful:  and  it  is  still  more  doubtful  whether  Paul  had 

the  power  -  _        g,  or  Terry  of  purchasing,  at  the  date  of  the  contract,  any  such 

interest  as  is  mentioned  in  the  Deed  poll.  From  the  14th  section  [507]  of  the 
Colonial  Act.  "'  Title  to  Land  Act  of  1858."  it  may  be  inferred  that  a  mere  promise 
of  land  from  the  Crown  was  considered,  previously  to  that  Act.  to  confer  any  devis- 
able interest  on  the  person  to  whom  such  promise  was  made. 

The  Deed  poll  is  by  no  means  of  itself  sufficient  to  prove  the  alleged  purchase 
obviously  was  prepared  to  meet  a  state  of  things  which  did  not  exist  at  its  date. 
It  recites  that  a  grant  had  been  made  of  the  lands,  and  it  was  executed  apparently 
in  order  to  provide  for  the  event  of  Paul  being  absent  from  the  Colony,  when  it  was 
to  be  acted  upon,  and  it  might  well  recite  the  state  of  circumstances  which  would 
exist  when  it  was  acted  upon,  up  to  which  time  it  was  of  no  avail. 

In  fact  it  never  was  acted  upon,  and  there  is  no  proof  that  it  was  ever  delivered 
to  Terry.  If  it  had  been  intended  to  enable  Terry  to  obtain  a  conveyance  of  the 
estate  at  any  time  after  the  grant  should  have  been  made,  it  would  have  most  pro- 
bably appointed  some  relation  or  agent  of  the  purchaser,  and  not  of  the  vendor, 
to  complete  the  transaction.  The  recital  in  the  power  of  Attorney,  on  which  its 
whole  value  depends,  that  the  purchase-money  had  been  paid  in  1828.  is  in 
with  the  statement  in  the  conveyance  of  1835,  and  the  receipt  endorsed  on  it,  that 
the  purchase-money  was  paid  on  the  day  of  the  date  of  the  deed. 

It  does  not  appear  that  Samuel  Terry  was  ever  in  possession  of  the  land  prior 
to  1835:  and  the  fee  for  the  grant  in  1833.  and  the  quit-rent  due  in  1834,  were 
paid  by  John  Paul,  the  latter  sum  by  his  cheque  on  the  Bank  of  Australia. 

These  things,  it  must  be  owned,  are  not  very  -  stent  with  the  hypothesis  that 
Samuel  Terry  had  [508]  actually  purchased  and  paid  for  the  whole  of  the  land  iu 
and  that  Paul  was  merely  a  trustee  for  him.  Nor  is  the  inconsistency  removed 
by  the  susrirestion  that  the  land  could  not  legally  be  sold  within  the  term  of  five 
-  from  the  date  of  the  promise  by  the  Governor,  if  that  be  the  fact.  The  five 
years  from  the  last  promise  would  expire  in  June.  18"29.  and  the  grant,  therefore, 
which  was  made  on  May  1st.  1833.  might  well  have  been  made  direct  to  Terry,  if 
he  were  really  then  the  owner. 

ount  which  we  have  of  this  document  is  contained  in  the  affidavit 
of  Mr.  Hi  Carthy,  one  of  the  Solicitors  of  the  Respondents,  the  Petitioners  below. 

The  Appellant.  Mrs.  Hosking.  had  been  for  some  time  previously  to  the  month  of 
January  1858  in  possession  of  the  land  in  question  as  heiress  of  the  Testator,  but  the 
title-deeds  relat  Qg  I  it  had  not  been  delivered  to  her.  In  January.  1858,  Mr. 
Banl  8        itor,  applied  for  them  to  Mr.  McCarthy.     Mr.  McCarthy  opened 

a  tin  lxix.   in  which  the  title-deeds  and   papers  relating  to  the  estate  of  the  late 

•  k  out  a  bundle  tied  together  with  tape,  consisting 
of  an  abstract  of  title  t'>  the  disputed  land,  the  grant  to  John  Paul,  and  the  conveyance 
bv  him  and  his  wife  to  Terry,  and  the  Deed  poll  or  power  of  Attorney  now  pro- 
duced.    After  stating  t  3,  and  adding  that,  on  handing  over  the  other  deeds, 
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be  hesitated  about  delivering  the  abstract,  Mr.  McCarthy's  affidavit  proceeds  thus : 
"As  I  was  hesitating  with  the  abstract  in  my  hand,  1  slightly  shook  it.  when  the 
Deed  poll,  or  power  of  Attorney,  fell  out  from  lietwecn  the  leaves,  where,  apparent  Ly, 
it  had  been  deposited  as  a  document  [509]  unnecessary  to  the  title,  and  had  lain  un- 
disturbed probably  ever  since.  1  positively  affirm  that  its  existence  was  previously 
totally  unknown  to  me,  and  also,  1   believe,  to  any  of  the  parties  in  this  cause." 

This  is  the  whole  explanation  which  we  have  of  the  circumstances  under  which 
the  power  of  Attorney  came  into  the  possession  of  the  Respondents  or  of  the  Testator's 
Executors,  or  of  the  Testator  himself.  It  is  stated  by  Banbury  in  bis  affidavit  that" 
the  deeds  and  papers  relating  to  the  estate  of  Mr.  Terry  have  been  in  the  custody  of 
the  Solicitors  for  the  Plaintiffs  in  the  suit  for  a  period  of  fifteen  years. 

The  appeal  papers  in  this  ease  have  been  so  carelessly  and  imperfectly  put 
together  that  we  have  found  it  impossible  to  collect  when  the  first  application  to 
the  Court  for  relief  in  respecf  of  this  newly  discovered  evidence  was  made. 

An  affidavit  on  the  subject  appears  to  have  been  filed  by  Banbury  on  the  19th  of 
February.  1858,  and,  in  his  judgment  of  the  26th  of  August,  1859,  Mr.  Justice  Milford 
refers  to  two  previous  applications  to  the  Court  for  relief,  one  by  filing  a  Bill  of 
review,  and  the  other  by  filing  an  original  Bill,  both  of  which  failed. 

We  find  no  other  trace  in  the  record  of  these  proceedings,  though  what  took  place 
on  the  occasion  may  have  been  material. 

When  Mr.  Justice  Milford  dismissed  the  petition  presented  on  the  12th  of 
August.  1859,  he  did  so  on  two  grounds: — first,  that  the  relief  prayed  was  inconsis- 
tent with  the  law  of  the  Colony  :  and  secondly,  that  no  sufficient  proof  had  been 
given  either  that  the  new  evidence  was  material  or  that  it  had  been  newly  discovered  ; 
and  he  particularly  observed  that  the  [510]  affidavit  was  made  only  by  the  Peti- 
tioners' Solicitor,  and  not  by  the  Petitioners  themselves.  He  dismissed  the  petition 
with  costs,  but  without  prejudice  to  the  filing  of  another  petition  for  the  samp. 
matter. 

This  Order,  in  the  transcript  of  the  proceedings  laid  before  us,  is  dated  the  12th 
of  July.  1859,  and  the  affidavit  of  McCarthy  now  relied  on  is  dated  12th  of  August, 
1859,  and  the  Order  dismissing  the  petition  is  dated  the  26th  of  August,  1859. 
Whether  there  was  another  petition  presented  in  the  interval  between  the  12th  of 
July  and  the  12th  of  August,  1859,  or  whether  the  date  assigned  to  the  judgment 
is  a  mistake,  we  are  unable  to  discover.  It  is  in  some  degree  material  ;  because  if 
McCarthy's  affidavit  of  the  12th  of  August,  1859,  was  made  after  his  attention  had 
been  called  to  the  deficiencies  of  his  former  statement,  the  case  against  the  Petitioners 
is  rather  stronger. 

However  this  may  be,  the  Petitioners  thought  proper  to  content  themselves  with 
the  evidence  which  was  before  Mr.  Justice  Milford  on  the  26th  of  August, — at  least 
no  other  evidence  is  before  us.  On  the  12th  of  January,  1860,  the  re-hearing  or 
appeal  came  on  before  the  full  Court,  when  the  judgment  of  Mr.  Justice  Milford  was 
reversed,  and  an  Order  was  made  that  the  Master  should  review  his  report.  On 
this  occasion  Mr.  Justice  Milford  seems  to  have  been  satisfied  that  the  Petitioners 
had  made  out  a  case  upon  the  merits,  though  upon  what  ground  he  altered  his 
former  opinion  does  not  appear;  but  he  thought  that  the  law  of  the  Colony  excluded 
the  relief  asked.  In  that  opinion  their  Lordships  are  unable  to  agree.  They  are 
satisfied  that  the  local  Act  to  which  he  refers  only  means  that  an  Order  shall  be 
final  and  conclusive  in  the  same  sense  as  an  Order  of  the  [511]  House  of  Lords 
affirming  a  decree  in  Chancery  is  in  this  country  final  and  conclusive.  Such  an 
affirmance  does  not  preclude  a  Bill  of  review. 

But  the  question  still  remains  whether  the  Respondents  have  established  such 
a  case  as  to  justify  the  Order  which  has  been  made,  and  we  are  obliged  to  say  that 
in  our  opinion  they  have  not.  Every  opportunity  has  been  afforded  to  them  of  doing 
so;  they  have  had  the  defects  in  their  case  pointed  out  to  them,  and  they  have  not 
even  attempted  to  cure  them. 

There  is  no  statement  whatever,  as  we  have  already  observed,  of  the  mode  in 
which,  or  the  time  when,  the  document  in  question  came  into  the  power  of  the 
Solicitor  who  produced  it.  All  that  appears  is,  that  one  of  two  partners  in  a  firm 
of  Solicitors  says,  that  he  knew  nothing  of  it,  and  he  believes  his  clients  knew  nothing 
of  it  till  it  -was  found  in  January,   1858.     But  his  partner  says  nothing,  and  his 
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Clients  say  nothing  on  the  subject,  and  it  is  material  to  consider  who  these  Clients 
are. 

They  represent  between  them  three  of  the  nine  shares  of  the  residuary  estate  of 
the  Testator. 

The  Respondent.  Samuel  Henry  Terry,  was  one  of  the  children  of  John  Terry, 
and  represents  his  own  original  share,  and  also  a  share  of  his  sister  Rosen  a.  who 
died  an  infant,  leaving  him  her  heir-at-law. 

'Tier  Respondent.  John  Stirling,  is  the  representative  of  John  Terry  Hughes 
under  the  Insolvent  Act.  John  Terry  Hughes  is  the  person  whose  six  children  were 
amongst  the  residuary  legatees,  and  though  he  took  no  share  himself  originally 
lie  would  l>e  interested,  as  the  guardian  of  his  children,  to  support  their  claims. 
Before  the  decree  in  1842  he  succeeded  to  a  share  as  the  heir  of  one  of  his  children, 
[512]  who  died  an  infant.  In  1843  he  became  Insolvent,  and  Mr.  Stirling,  who 
appears  to  lie  Manager  of  the  Australian  Bank,  became  his  assignee. 

At  what  time  Samuel  H.  Terry  cam  does  not  appear.      He  was  the  eldest 

of  three  children,  the  youngest  of  whom  must  have  been  born  in  November,  1838. 

John  Terry  Hughes  was  a  Trustee  under  his  Will  and  Codicils.  He  was  an 
owner  of  lands  adjoining  the  land  in  dispute,  and  it  so  happens  that  he  is  the 
attesting  witness  to  the  Deed  poll.  He  must  know  all  the  circumstances  material 
to  the  case  from  the  beginning  to  the  end.  He  must  know  whether  the  purchase 
mentioned  in  the  Deed  poll  was  a  real  one.  and,  if  so,  whether  it  was  ever  abandoned  : 
whether  the  money  had  been  paid  ;  whether  the  deed  was  ever  delivered  to  the  Testator 
in  his  lifetime,  and  under  what  circumstances  it  came  into  his  possession  or  the 
•-Mil  of  his  devisees  ;  whether  the  Testator  was  ever  in  possession  of  the  property 
before  the  conveyance  of  1835.  Yet  we  have  no  explanation  from  him.  It  is  not, 
as  far  as  we  observe,  stated  in  the  proceedings  that  he  is  dead,  or  for  any  other 
reason  cannot  lie  examined,  nor  was  any  such  statement  made  at  the  liar.  Mr. 
Stirling,  one  of  the  Respondents,  claims  under  him.  How  is  it  possible  to  say  as  to 
him  that  this  document  is  matter  discovered  since  the  period  at  which  it  might  have 
been  used ! 

But  as  to  the  other  Respondent,  and,  indeed,  all  the  devisees,  can  it  be  said  that 
if  due  diligence  had  been  used  by  their  Solicitors  in  1852  this  document  would  not 
have  been  discovci 

The  right  of  the  heir  to  these  lands  arose  in  1838  :  it  was  a  point  to  be  decided 
in  a  suit  commenced  in  [513]  1-42  :  it  was  the  very  question  specifically  referred  to 
the  Master  in  1852;  and  if  the  fact  now-  sought  to  be  established  by  new  evidence 
were  true.  viz..  that  the  Testator  was  the  equitable  owner  of  the  estate  before  the 
date  of  the  Codicil  of  1834.  the  long  litigation  which  followed  could  never  have 
taken  place. 

The  document  relied  upon  was  in  the  possession  of  the  Solicitors  of  the  devi- 
at  that  time  (in  1852),  probably  at  a  much  earlier  period.  It  was  found  with  the 
title-deeds  and  the  abstract.  That  abstract  was  made  out  after  the  Testator"s  death. 
for  it  purports  to  be  an  abstract  of  the  title  of  the  devisees  and  executors  of  Terry. 
The  Solicitors  must  probably  have  seen  it  when  they  made  out  the  title:  they  could 
•!<>:  have  been  ignorant  of  its  importance  to  the  question  raised  in  185*2.  The 
documents  of  title  were  then  produced  to  the  Master,  inn  this  was  not  pro- 
duced. It  it  said  it  was  considered  to  bo  immaterial:  no  doubt  it  was  immaterial 
if  the  pur  bich  it  is  now  alleged  to  he  evidence  was  known  not  to  have  taken 

place,  but  its  importance  as  evidence  of  the  truth  was  as  great  then  as  it  is  now. 
gh   by  length   of  time  and   loss  of  testimony   it   may  have  acquired   a   value  now 
which  at  that  time  it  was  known  not  to  possess. 

The  Judges  below  have  held  that  a-  the  deed  "f  conveyance  made  it:  1835  was 
not  executed  under  this  power,  there  was  nothing  to  lead  the  Solicitors  to  the  know- 
Ledge  of  Bui  tin-  power  is  of  use  only  as  showing  an  equitable  title 
to  thi                prior  to  the  conveyance-  and  surely  nothing  could  be  more  natural 

than   that    inquiry   should   be  made   whether  the   conveyance   was   not    founded   on   a 
previous  contract,  and  whether  any  such  contract  was  or  was  aot  in  existence. 
Solicitors  might  ha  [514]  '"  Buppose  that  the  particular  instrument  in 

though   it    is  singular  that  John   Terry    Hughes  did  not 
inform  them  of  it.  unless  he  knew   that   the  purchase    mentioned  in  it  had  never  beefl 
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made,  or  had  been  afterwards  abandoned  :  but  they  were  bound  to  inquire  whether 
there  was  any  contract  in  existence  earlier  than  the  conveyance,  and  the  document 
which  they  now  produce  is  important  only  as  tending  to  prove  that  fact.  It  was 
then  in  their  possession,  together  with  the  abstract  and  the  documents  ted 

Th<  re,  therefore,  do  not  in  th<  fore 

Lord  Harcourt  to  which  Lord  Hardwicke  adverts   in  the  Eari  of  Portsmouth   v. 
Lord  Effingham  (i   Ves.,  Sei  .   135),  where  an  important  deed  relating  t..  an  •- 
had  been  by  accident   placed  in  a  Box  which  (to  use  Lord  Eldon'a  expression   in 
Young  v.  Keighly  (16  Ves.  354),  with  reference  to  thai  ■  human  prudi 

would  bavi  S  ilicitor  who  had  the  Box  in  his  line. 

Upon  the  whole,  we  think  that  the  Respondents  have  not   established  tl 
upon  either  of  the  two  points  which  it  ry  tor  them  to  make  out.     They  have 

not  L'iven  satisfactory  prima  farie  proof  that  the  Testator  had  a  devisable  interest  in 
the  estate  in  question  when  he  made  the  Codicil  of  1834:  and  with  respect  to  the 
new  evidence  the  affidavits,  which  alone  are  befor  Far  from   showing  that 

neither  the   Respondents  nor  their  Solicitor  could  with  reasonable  diligence  have 
discovered  such  evidence  before  the  report  of  the  11th  of  March.  1853,  show  directly 
the  contrary.     We  think,  therefore,  that  it  is  inconsistent  with  the  rules  of  equity 
and  [515]  with  the  principles  of  justice  to  permit  further  litigation  on  a  qui  - 
which  has  already  been  pending  above  twenty  years. 

We  are  pressed,  as  in  such  cases  Judtres  always,  of  course,  are  pressed  by  Counsel, 
with  the  argument,  that  if  we  reverse  this  Order,  we  are  putting  a  stop  to  pro- 
ceedings which  in  the  result  might  establish  the  rights  of  the  Respondents.  It  may 
The  same  considerations  were  pressed  upon  Lord  Eldon  in  Young  v.  Keighly 
(16  Ves.  351'.  and  the  answer  which  he  gave  was  this: — "The  evidence,  the  dis- 
covery of  which  is  supposed  to  form  a  ground  for  this  application,  is  very  material; 
and  I  am  persuaded,  that  by  refusing  this  application  I  decide  against  the  Plain- 
tiff in  a  ca*e  in  which  he  might,  perhaps  with  confidence,  have  contended  that  upon 
the  evidence  he  was  entitled  to  the  whole  money.  On  the  other  hand,  it  is  most 
incumbent  on  the  Court  to  take  care  that  the  same  subject  shall  not  be  put  in  a 
course  of  repeated  litigation:  and  that,  with  a  view  to  the  termination  of  suit, 
the  necessity  of  using  reasonably  active  diligence  in  the  first  instance  should  be 
imposed  upon  parties.  The  Court  must  not.  therefore,  be  induced  by  any  persuasions 
the  fact  that  the  Plaintiff  had  originally  a  demand,  which  he  could  clearly  have 
sustained,  to  break  down  rules  established  to  prevent  general  mischief  at  the 
expense  even  of  particular  injury.'' 

We  shall  humbly  advise  Her  Majesty  to  reverse  the  Order  complained  of,  and  to 
restore  the  Order  of  Mr.  Justice  Milford  of  the  26th  of  August.  1859. 

With  respect  to  the  costs  of  the  subsequent  proceedings,  including  the  costs  of 
this  appeal,  we  think  that  they  must  be  paid  by  the  Respondents. 

[Mews'  DiLr.  tit.  PRACTICE  :  A.  XIII.  Judgments  and  Orders  :  p.  Action  o) 
2      ■    :„,i.l-  fur.      S.C.  8  Jur.  (\  -        -:  :   7  L.T.  52  :    10  W.R.   - 


[516]  ON  APPEAL  FROM  THE  COURT  OF  QUEEN'S  BENCH.  LOWER  CANADA- 
BENJAMIN  GRANT,— Appellant;  The  .ETNA  INSURANCE  COMPANY  — 
Respondents*  [July  1.   1862]. 

A  Policy  assurance  effected  in  July.  1858,  against  fire  for  twelve  months,  on  a 
steamship,  described  in  the  Policy  as  "  now  lying  in  Tait's  Dock.  Montreal,  and 
intended  to  navigate  the  St.  Lawrence  and  Lakes  from  Hamilton  to  Quebec, 
principally  as  a  freight-boat,  and  to  be  laid  up  for  the  winter  in  a  place 
approved  by  the  Company.''     The  ship  never  left  the  dock  after  the  insurance 

*  Present : — The  Right  Hon.  Lord  Kingsdown.  the  Right  Hon.  Dr.  Lushington, 
and  the  Riirht  Hon.  Sir  Edward  Ryan. 
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was  effected,  and  ■  -  -  royed  by  fire  in  June.  185'J  :  Held,  that  as  xhere  was 
evidence  of  a  reasonable  and  bomi  fide  intention  on  the  part  of  the  insured 
to  comply  with  the  conditions  of  the  Policy,  the  Policy  was  not  avoided  by  the 
fact  that  the  Steamer  never  left  the  Dock,  as  the  above  clause  in  the  Pol 
contained  no  contract  or  warranty  that  the  ship  should  navigate  as  Therein 
described  [15  Moo.  P.C.  527]. 

This  Court  is  always  indisposed  to  interfere  with  the  judgment  of  a  Colonial 
I      irt  upon  a  question  of  form  and  practice,  which  differs  in  many  res] 
from  that  which  prevails  in  England  [15  Moo.  P.C. 

Whether  it  is  competent  for  a  Defendant  by  the  practice  of  the  Courts  in  Lower 
Canada  to  move  for  a  verdict  non  obstante  verdicto. — Qu-aen/  [15  Mo, v.  P.C. 
528]. 

By  a  Policy  of  Insurance,  dated  the  30th  of  July.  185S.  the  Respondents,  the  .-Etna 
Insurance  Company,  agreed  to  insure  the  Appellant  against  loss  or  damaL- 
fire,  to  the  amount  of  4000  dols..  the  Steamboat  MaJakof,  of  which  he  was  owner. 
The  Policy  described  the  vessel  as  '"  the  Steamboat  Malakoff,  now  lying  in  Tait's 
Dock.  Montreal,  and  intended  to  navigate  the  St.  Lawrence  and  Lakes  from  Hamil- 
ton to  Quebec,  principally  as  a  freight-boat,  and  to  be  laid  up  for  the  winter  in  a 
place  approved  by  this  Company." 

[517]  On  the  25th  of  June.  1859.  the  Malakoff  was  destroyed  by  tire  in  Tait's 
Dock,  from  which  she  had  never  been  removed  since  the  Policy  of  the  -Etna  In- 
surance Company  was  entered  into. 

Company  having  refused  to  pay  the  amount  of  the  Policy,  the  Appellant, 
on  the  7th  of  October.  1859.  brought  an  action  against  them  to  recover  the  sum  so 
insured  by  him.  The  declaration  set  out  the  Policy  of  insurance,  the  destruction 
by  fire  of  the  Steamer,  and  averred  that  the  Appellant  had  sustained  damage  and 
eeeding  the  sum  insured  to  the  amount  of  £4000  :  that  he  had  fully  complied 
with  and  observed  all  the  conditions  and  stipulations  binding  on  him  under  the 
Policy,  but  that  the  Respondents  refused  to  comply  with  the  conditions  and  stipula- 
tions in  the  Policy  or  to  pay  the  Appellant  the  4000  dols. 

The  Respondents  first  demurred  to  the  declaration,  as  it  did  not  show  that  the 
i  lany  were  duly  incorporated  by  the  law  of  the  State  of  Connecticut,  or  that 

they  had  authority  to  make  contracts  within  or  beyond  the  limits  of  that  State.    This 
demurrer  was  overruled. 

y  also  pleaded  several  pleas,  and  amongf  .  by  the  third  plea,  that  it 

was  by  the  Policy  of  insurance  stipulated  and  agreed,  as  an  essential  condition,  and 
without  which  the  insurance  would  not  have  been  effected  by  the  Respondents,  that 
the  Mtdakoff  was  to  navigate  the  St.  Lawrence  and  Lakes  from  Hamilton  to  Qui 
principally  as  a   freigh-boat.  during  the  seasons  of  navigation,  whilst  the  Policy 
should  remain  in  force.     That  the  Steamer  was  not  at  the  time  when  the  Policy 
effected  in  a  condition  to  navigate  at  all.  and  that  the  Plaintiff,  well  knowing  the 
condition  of  the  Steamer,  obtained  [518]  the  Policy  by  fraudulently  represei 
to  the  Defendants  that  the  Steamer  would  and  should  navigate  as  aforesaid,  and 
be  laid  up  for  the  winter  in  a  place  to  be  approved  by  the  Defendants  :  and  that  the 
Plaintiff  never  complied  with  the  condition  or  warranty,  and  that  the  Steamer  never 
was  in  a  condition  to  navigate,  as  by  the  Policy  conditioned.    The  other  pleas  alleged, 
in  effect,  that  the  value  of  the  Steamer  had  been  greatly  exaLr_Terated  :  and  finally 
the  plea  •  fond*  en  fait  put   in   issue  all  the  material  averments  in  the 

declaration.     Issue  was  taken  upon  these  pleas  by  the  Appellant  :  and  afterwards, 
in   pursuance  of  the  Lower  Canada   Statute.   14th  and   15th   Vict.,   i      -       sec.    1. 

itiiiLr  trials  by  jury   in   Lower   Canada,   articulations  or   statements  of    : 
to  be  proved  were  respectively  filed  by  the  Appellant  and  Respondents. 

The  act:  tried  before  Mr.  Justice  Smith  and  a  special  jury.     Evidence 

fidei  of  the  Appellant's  intention  to  navigate  as  stated  in 
the  Policy  and  also  as  to  the  value  of  the  Steamer. 

The  Judge,  in  charging  the  jury  upon  the  issues  submitted  to  them,  directed 
them  that  the  Policy  contained  no  warranty  or  undertaking  that  the  Malakoff  should 
navig  led  for  by  th.    Respoi  dents,  and  further,  that  the  words  in  the 

Policy,  "  intended  to  navigate."  were  merely  a  statement  of  an  intention  to  do  so, 
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aud  not  obligatory  on  the  Appellant,  but  rather  a  permission.  As  to  t lit-  value  of 
the  Malakof  at  the  time  of  the  lost  directed  the  jury  to  decide  ■ 

to  the  intrinsic  value,  which  he  told  them  was  to  be  made  out  from  the  evidence  of 
a  witness  named  Merritt,  and  of  the  Engineers  who  were  called  to  pro\ 
price  Steamer  [519]  and  machinery,  and  that  the  actual  cash  value  of  the 

Steamer    •  blished  by  proof  of  what  she  was  sold  for  at  that  time: 

and  he  further  told  the  jury  to  consider,  that  it  was  one  of  the  stipulations  binding 
upon  the  Respondents  that  I  2  it   rebuild  the  Steamer  or  pay  the  money  that 

would  rebuild. 

The  jury,  thus  directed  by  the  Judge,  gave  answers  to  the  several  questions  con- 
tained in  the  articulation  of  facts  submitted  to  them,  of  which  the  following  were 
the  material  ones: — Fifth:  Has  the  Plaintiff  complied  with  the  conditions  of  the 
Policy:  and  if  not.  what  conditions  have  not  been  complied  with  by  hit  A-  swer : 

He  has  complied.     Eighth:  Were  the  said  Steamer  and  subj-  exposed  to 

greater  risk  and  danger  from  fire  in  Tait's  dry  dock  than  if  she  had  been  navigating 
in  conformity  with  the  laws  of  this  Provi-  S      imboats  and  Si 

inspection  -  A-  swer:  No.  Eleventh:  Did  the  Plaintiff,  prior  to  the  issuing  of  the 
Policy,  declare  or  represent  to  Defendants  that  the  Steamer.  Malakof,  would  and 
should  naviirate  as  aforesaid,  and  be  laid  up  for  the  winter  in  a  place  to  be  approved 
by  the  Defendants  :  and  was  the  said  representation  material,  and  was  it  complied 
with  ? — Answer  :  No  :  he  conformed  to  the  conditions  of  the  Policy.  Twelfth  :  Did 
the  Plaintiff,  when  applying  for  the  insurance,  conceal  from  the  Defendants  the  facts 
that  the  hull  of  the  Malakof  was  and  had  been  the  hull  of  the  old  Steamer  North 
America;  and  was  that  fact  material.' — Answer:  Xo.  Thirteenth:  Do  you  find  for 
the  Plaintiff  or  the  Defendants  :  and  if  the  Plaintiff,  for  what  amount  ? — Answer  :  For 
the  Plaintiff.  £1000.  less  £100.  being  one-third  of  the  value  of  the  remai:  - 

[520]  The  Respondents  afterwards  made  three  separate  motions  to  the  Superior 
Court.  First,  in  arrest  of  judgment,  on  the  ground  of  the  findings  of  the  jury  to  the 
questions  being  incomplete  and  inconsistent  with  one  another.  Second,  for  a  new 
trial  on  the  grounds  others,  that  the  Judge,  at  the  trial,  erroneously  admitted 

as  evidence  certain  letters  of  one  Wood  to  his  principals,  the  Respondents,  and 
allowed  the  same  to  be  read  to  the  jury,  and  received  as  evidence  of  the  facts  con- 
tained in  them  :  that  the  Judge  erroneously  excluded  evidence  of  contemporaneous 
representations  made  by  the  Appellant  to  the  first  underwriters  upon  the  Steamer, 
off,  namely,  to  the  Equitable  Insurance  Company,  and  refused  to  allow  the 
Respondents  to  cross-examine  Tait  with  respect  to  such  representations  :  that  the 
Judge  erroneously  instructed  the  jury  that  the  Policy  contained  no  warranty  that 
the  Malakoff  would  navigate  the  St.  Lawrence  as  a  freight-boat,  and  that  no  material 
representations  which  had  afterwards  been  uncomplied  with  had  been  made  by  the 
Appellant  :  and  that  he  had  erroneously  charged  the  jury  as  to  the  manner  in  which 
they  were  to  estimate  the  value  of  the  Steamer.  Third,  for  judgment.  "  n*,n  obstante 
veredicto"  on  the  ground  of  non-compliance  with  an  expressed  condition  and  war- 
ranty contained  in  the  Policy,  that  the  Steamer  would  and  should  navigate  the  St. 
Lawrence  and  the  Lakes  principally  as  a  freight-boat  during  the  season  of  naviga- 
tion, and  while  the  Policy  should  remain  in  force,  the  non-compliance  with  which 
was  admitted  by  the  Appellant. 

The  parties  having  been  heard  upon  these  motions.  Mr.  Justice  Badgley.  on  the 
31st  of  March.  1860,  delivered  the  judgment  of  the  Court,  dismissing  the  Re-[521]- 
spondents'  motion  in  arrest  of  judgment,  but  granting  the  motion  for  judgment  non 
obstante  veredicto,  on  the  eround  that  the  Policy  did  contain  a  warranty  that  the 
Malakof  should  and  would  navigate  as  aforesaid,  which  warranty  was  not  complied 
with,  and  dismissed  the  Appellant's  action  and  demand,  with  costs  :  l>ut  making  no 
Order  in  respect  of  the  Respondents'  motion  for  a  new  trial. 

The  Appellant  appealed  against  this  judgment  of  the  Superior  Court  to  the 
Court  of  Queen's  Bench  of  Lower  Canada,  consisting  of  the  Chief  Justice.  Sir  Louis 
H.  Lafontaine.  and  the  Justices  Alwvn.  Mondelet.  Duval,  and  Meredith,  who,  by 
their  judgment,  dated  the  3rd  of  June.  1861,  affirmed  the  judgment  of  the  Court 
below.  Chief  Justice  dissenting  (see  case  reported.  11  Low-.  Can.  Reps.  128  :  ib.  on 
appeal,  p.  331 

From  this  judgment  the  present  appeal  was  brought. 
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Mr.  H.  Matthews,  for  the  Appellant. — First,  the  Policy  in  question  contained  no 
such  wan  the  Court  below  ha.s  assumed  in  their  judgment.     Assume,  how- 

ever, it  contained  a  warranty,  which  is  widely  different  from  a  representation.   What 

.rraiued?  Intention  is  warranted:  the  words  in  the  Policy  are  "  intend!]  a 
sail."  It  is  laid  down  that  the  statement  of  a  mere  intention  in  the  Policy  is  not 
a  warranty  of  what  is  intended  in  a  tire  Policy  any  more  than  in  a  marine  one:  1 
Phillips  on  Ins.  p.  474  [3rd  edit.]  ;  1  Arnould  on  Ins.  p.  633  :  Maude  and  Pollock's 
Merchant  Shipping,  p.  351  ["2nd  edit.].  If,  therefore,  the  insured  merely  represents 
that  he  expects  a  thing  to  be  done,  the  contract  will  not  be  void,  although  the  event 
should  turn  [522]  out  very  different  to  his  expectation:  1  Park,  on  Ins.  p.  444  [8th 
edit.].  Here  it  is  nothing  more  than  a  warranty  of  expectation,  and  evidence  was 
given  showing  reasons  why  the  Malakoff  remained  in  dock.  As  the  intention  to 
navigate  was  a  bona  fide  representation  made  and  intended,  the  English  authorities 
establish  the  principle  that  the  assured  is  entitled  to  recover.  Thus  in  Lavabre  v. 
II"    son  and  B  ''-her  (1  Doug.  '285.  67),  the  words  were  "  intends  to  sail  in 

September  or  October  next."  and  there  as  here  the  question  was  what  was  the  real 
intention  of  the  insured.  1  Park,  on  Ins.  p.  439,  Barber  v.  Fletcher  (1  Doug.  306),  is 
to  the  same  effect.  In  Denni.-toun  v.  Lillie  (3  Bligh.  "202) :  it  was  stated  in  the  Policy 
that  the  "Brilliant  will  sail,"  and  such  statement  was  held  to  be  a  representation 
or   expectation   of   fact.      The   American    authorities   confirm   the   same   principle: 

ngfield  Fir-   Ass.  Co.  (1  Sumner.  434).  where  a  house  insured  was  to 
be  occupied   as  a   Tavern.     Bryant  v.   Oci  anct    Co.   (22   Pickering.   200 1: 

Murdoch  v.  Chenango  Mutual  Assurance  Co.  (2  Comstock,  210);  TilJott  v.  Kingston 
Mutual  Insurance  Co.  (7  Barbour.  570);  O'NeU  v.  Buffalo  Fire  Insurance  Co.  (3 
Comstock,  123):  Alston  v.  Mechanic's  Insurance  Co.  (4  Hill,  X.Y.  Rep.  330  .  As  to 
warranty  in  Shaic  v.  RobberJs  (6  Ad.  and  El.  75).  it  was  for  a  "kiln  for  drying 
corn."  but  it  was  held  to  be  no  warranty  to  dry  corn  only:  1  Phillips  on  Ins.  p.  471  : 
2  Park,  on  Ins.  p.  955  :  2  Duer.  on  Ins.  pp.  707,  40,  1.2:  1  Arnould  on  Ins.  p.  558. 
Here  there  was  no  control  by  the  Appellant  over  freight:  but  it  was  ry  to 

stipulate  for  navigation,  because  dangerous,  and  goods  [523]  might  be  shipped.  In 
Benham  v.  Thi  Guarantee  Ass.  Go.  (7  Excli.  Rep.  714.     21  L.J.  317,  320,  Ex.) 

the  intention  was  to  employ  the  Plaintiff  as  Secretary,  with  certain  checks  on  his 
accounts,  which  were  not  observed,  and  it  was  held  not  to  be  a  warranty.  Again,  in 
Notman  v.  The  Anchor  Assurance  Co.  i27  L.J.  275.  C.P.)  there  were  statements  in  a 
Policy  showing  intention:  a  supposition  that  assured  would  go  to  Belize  at  once: 
but  it  was  determined  that  it  was  not  a  stipulation  that  he  shall  go  at  once.  Even 
a  positive  statement  of  facts  beyond  the  knowledge  or  control  of  promiser  is  only 
considered  as  expectation  or  belief:  Bowden  v.  Vamghan  (10  Ea-:.  115  :  Hubbard 
>er  (3  Camp.  313):  Brim  v.  Featherstone  (4  Taunt.  369  .  It  is  submitted  upon 
these  authorities  that  the  judgment  of  the  Court  below  was  wrong.  What  was 
warranted  at  most  was  intention  bona  fide,  and  that  intention  did  exist.  All  the 
conditions  contained  in  the  Policy  were  complied  with,  and  the  findings  of  the  jury 
established  all  the  fact-  ry  to  entitle  the  Appellant  to  recover  the  amount 

awarded  him  by  the  Court. 

Secondly,  a  Defendant  has  no  right   by  the  practice  of  the  Courts   in  Lower 
1  da,  which  in  this  •  j  similar  to  that  of  the  English  Courts,  to  move  for 

judgment   non  obstante  veredicto.     A  Defendant  can  only  move  in  arrest  of  judg- 

:h  party  pays  his  own  leron  v.  Reynolds  (Cowp.  107),  Rand 

v.  Vaughan  il  Bingh,  N.C.  767,  769);  2  Chatty's  Prac.  p.  I486  A  rrest  ol  judg- 
is  only  allowed  where  error  is  on  the  record  in  judgment  for  the  Plaintiff.  A 
special  verdict  does  not  alter  the  practice.  The  Low.  Can.  [524]  Cons.  Statutes. 
pp.  713,  4  does  not  affect  this  point.  Here  the  verdict  of  the  jury  was  in  favour  of 
the  Plaintiff  oi  Inch  had  been  settled  by  the  Superior  Court  with  the  con- 

currence  of  the  Defendants,  and  had  been  raised  by  them  :  and  there  was  also  a 
ral  verdict  for  the  Plaintiff  on  the  thirteenth  issue.     There  is  no  precedent  in 

■  the  Courts  in   !.<>'         '  -  ich  a  judgment   in  favour  of  the 

dants.  when  there  has  been  no  inscription  for  hearing  on  the  merits,  and  no 

motion  made  by  the  Plaintiff  to  enter  judgment  for  him  :  nor  after  a  previous  and 

distil  i  for  a  new  trial.    Assuming  that  the  Defendants  had  a  right  to  move 

for  judgment  non  obstantt  veredicto,  yet  that  judgment  is  grounded  on  an  erroneous 
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interpretation  of  the  Policy,  and  can  only  be  supported  on  the  single  ground  that 
the  Policy  contained  a  warranty  iliat  the  Malakoff  should  navigate  the  Si.  Lav  ri 
ami  Lakes  from  Hamilton  to  Quebec  aa  a  freight-boat  during  thi  of  naviga- 

tion. It  is  true  the  plea  relies  on  a  double  defence,  namely,  a  warranty  that  the 
Malakoff  should  navigate,  as  a  false  and  material  representation  prior  to  the 
Policy. 

Mr.  Montague  Smith.  Q.C.,  and  Mr.  <i.  Shaw  Lefevre,  foi  thi  Kespondents. — 
The  clause  in  the  Policy  of  Insurance  "  intended  to  navigate  the  St.  Lawrence  and 
the  Lakes  principally  as  a  freight-boat,  and  to  be  laid  up  For  the  winter  in  a  place 
approved  by  the  Company,"  contain  stipuli  aid  and  would 

be  so  navigated  and  laid  tip.  and  constituted  a  condition  of  the  Insurance,  which 
condition,  it  is  admitted,  was  not  complied  with.     Now.  these  words,  if  amounting 
only  to  misrepresentation,  were  material  to  the   risk,  and,   uot    [525]  having  been 
complied  with,  the  Appellant  cannot  recover  on  the  Policy:  Arnould  on  Ins.  p, 
Angell  on  Ins.  p.  174:  Notman  v.  The  Anchor  Assurai  27  L.J.  275,  C.P.); 

Hamilton  •     :  on  (3  Mee.  and  Wels.  19).    It  was  shown  at  the  trial  that  the  risk 

that  the  Malakoff  was  exposed  to  at  the  time  of  the  lire  was  not  the  risk  contemplated 
by  the  parties. 

\-  to  the  :  est  point  now  insisted  on  by  the  Appellant  as  to  the  irregularity  of 
the  motion  of  the  Defendants  for  judgment  mm  obstantt  veredicto,  we  submit  that 
this  Tribunal  will  not  interfere  with  the  procedure  of  the  Forum,  a  Colonial  Court 
governed  by  rules  having  no  analogy  with  English  Courts,  such  practice  being  in 
accordance  with  the  practice  of  the  Canadian  Courts.  That  there  is  no  analogy  is 
obvious  from  the  nature  of  the  articulations  or  statements  provided  by  the  Lower 
Canada  Statute,  14th  and  loth  Vict.,  c.  89,  sec.  4.  relating  to  jury  trials.  It  is  like 
leave  reserved  to  enter  verdict  for  Defendant.  Such  has  been  the  uniform  practice, 
however  dissimilar  to  ours,  for  eight  years  in  the  Courts  in  Lower  Canada:  Fergrir 
son  v.  Gilmour  (5  Low.  Can.  Rep.  145):  Eigyinson  \.  Leyman  (4  Low.  Can.  Jur. 
S29  |.  Lastly,  as  to  the  motion  for  a  new  trial — [Lord  Kingsdown  :  That  is  not  before 
us.] 

Mr.  H.  Matthews,  replied. 

Their  Lordships'  judgment  was  reserved,  and  now  delivered  by 

Lord  Kingsdown  (5th  July,  1862).— On  the  30th  of  July.  1858,  the  Appellant 
effected  an  Insurance  with  the  Respondents  on  the  steamboat  Malakoff,  by  which  the 
Company  engaged  to  assure  [526]  the  Appellant  against  loss  by  tire  to  the  steam- 
boat for  twelve  months,  to  the  extent  of  £1000. 

The  Policy  of  Insurance  described  the  Malakoff  "  as  now-  lying  in  Tait's  Dock, 
Montreal,  and. intended  to  navigate  the  St.  Lawrence  and  Lakes  from  Hamilton  to 
Quebec,  principally  as  a  freight-boat,  and  to  be  laid  up  for  winter  in  a  place  ap- 
proved by  the  Company,  who  will  not  be  liable  for  explosion  either  by  steam  or 
gunpowder." 

The  steamboat  never  left  Tait's  Wharf,  and  was  burnt  there  on  the  25th  of 
June.  1S59. 

An  action  was  brought  by  the  Appellant  in  the  Superior  Court  of  Lower  Canada 
to  recover  damages  upon  the  Policy.  The  case  was  tried  by  a  jury,  and  a  verdict  found 
for  the  Plaintiff. 

An  application  by  way  of  motion  was  made  to  the  Court  by  the  Defendants  on 
the  20th  of  February,  1860,  that  judgment  nan  obsti  dicto  might  be  entered 

for  the  Defendants,  and  that  the  Plaintiff's  action  might  he  dismissed  with  costs. 

On  the  31st  of  March.  1860,  the  Superior  Court  made  an  Order  to  this  effect. 

The  Plaintiff  appealed  against  this  Order  to  the  Court  of  Queen's  Bench  in 
Canada,  when  it  was  affirmed  :  the  Chief  Justice  dissenting  from  the  majority  of 
the  Judges. 

The  case  now  comes  before  us  on  appeal  to  Her  Majesty  in  Council  from  these 
several  Orders.  The  judgments  in  the  Courts  below  proceeded  on  the  ground  that 
the  words  which  we  have  read  from  the  Policy  contained  a  warranty  that  the  steam- 
boat should  navigate  the  St.  Lawrence  and  the  Lakes  in  the  manner  there  described. 
and  that,  as  in  fact  she  never  left  Tait's  Dock,  the  Policv  became  void. 

[527]  It  was  contended  before  us.  in  a  very  able  argument,  that  the  words  referred 
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to  contained  no  warranty:  but  that  if  they  did.  the  warranty  extended  only  to  this — 
that  an  intention  to  employ  the  ship  in  the  manner  described  was  bona  fide  t 
tained  by  the  insured  when  the  Policy  was  effected. 

It  was  argued  that  this  would  be  the  meaning  of  the  words  if  they  were  merely 
representations,  according  to  several  authorities  cited  :  and  it  was  argued  that  though 
the  effect  of  a  warranty  was  very  different  from  that  of  a  representation,  the  meaning 
of  the  words  used  must  be  the  same,  whether  they  were  found  in  or  out  of  the 
Policy. 

Their  Lordships  are  of  opinion  that  the  question  depends  entirely  on  the  mean- 
to  be  attached  to  these  words.  If  they  import  an  agreement  that  the  ship  shall 
navigate  in  the  manner  described  in  the  Policy,  there  being  an  engagement  con- 
tained in  the  Policy,  they  must  be  considered  as  a  warranty:  and.  the  engagement 
not  having  been  performed,  whether  the  engagement  was  material  or  not  material, 
the  ii  •  3  are  discharged.     But  their  Lordships  think  that  this  is  not  the  true 

meaning  of  the  words  used.  They  consider  that  the  clause  in  question  amounts  only 
to  this: — the  assured  says.  My  ship  is  now  lying  in  Tait's  Dock:  I  mean  to  remove 
her  for  the  purpose  of  navigation  in  the  manner  described,  and  if  I  do,  the  Policy 
shall  still  be  in  force  :  but  in  that  case  I  engage  to  lay  her  up  in  winter  in  a  place  to 
be  approved  by  the  Company. 

This  construction,  which  implies  no  contract  to  navigate,  seems  to  their  Lord- 
ships the  natural  meaning  of  the  words  used,  and  imputes  a  reasonable  intention 
to  the  parties  to  the  Policy. 

[528]  Their  Lordships  must,  therefore,  advise  Her  Majesty  to  reverse  the  judg- 

uplained  of.  and  to  direct  that  the  Defendants'  motion  be  dismissed,  and 

that  the  Appellant's  costs  of  the  motion  in  the  Superior  Court,  and  of  the  appeal  to 

the  Queen's  Bench,  and  of  the  appeal  to  Her  Majesty  in  Council,  be  paid  to  him  by  the 

Respondents. 

It  is  unnecessary  to  pronounce  any  decision  on  a  point  raised  in  the  argument, 
viz.,  that  it  is  not  competent  to  a  Defendant  in  a  suit  to  make  a  motion  for  judgment 
non  obstante  veredicto.  Such  appears  to  be  the  rule  in  England,  but  the  practice  in 
jury  trials  in  Lower  Canada  differs  in  many  and  important  respects  from  that  which 
prevails  in  this  Country.  Their  Lordships  are  always  indisposed  to  interfere  with 
the  judgment  of  a  Colonial  Court  on  a  question  of  its  forms  and  practice.  It  ap] 
that  besides  the  motion  of  which  we  are  now  disposing,  two  other  motions  were  made 
by  the  Respondents  in  the  Superior  Court,  one  in  arrest  of  judgment,  and  the  other 
for  a  new  trial.  Neither  of  those  motions  is  before  us.  and  we  do  not  express  any 
opinion  upon  them,  or  intend  to  affect  the  rights  either  of  the  Appellant  or  Re- 
spondents in  respect  of  them.  They  will  stand  in  the  same  situation  as  if  the  Qu 
Bench  had  made  the  Order  upon  this  motion,  which  we  think  that  it  ought  to  have 
made.  To  prevent  any  misconstruction  upon  this  point  (which,  however,  we  do  not 
think  likely),  we  shall  advise  Her  Majesty  to  add  to  the  Order  which  we  have  already 
-  __•  >ted.  a  declaration  that  this  Order  is  not  intended  in  any  manner  To  prejudice 
the  rights  either  of  the  Appellant  or  Respondents  with  respect  to  any  other  proceed- 
ings which  have  taken  place,  or  may  take  place  in  the  ca 

[Mews'  T>vz.  tit.  INSURANCE  :  C.  Fire  ;  v.  Extent  of  Protection:  tit.  SHIPPING  :  ft 
III.  Duration  op  Risk  ;  2.  a.  IV.  Nature  S.C.  S  Jui 

705.  6  L.T.  735,  10  W.R.  772.] 
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[529]  ON  APPEAL  FROM   11  IK  SUPREME  COURT  OF  CIVIL  JUSTICE  OF 

BRITISH  GUIANA. 

EDMUND    JERNINGHAM    and    Others,— Appellants;    THE    ADMTNISTRATOB 
GENERAL  OF   DEMERARA   and   ESSEQUD30,   repn  the  Estate  of 

.IiHIX  WADDELL,  deceased,—//  U  *  [July  1  1  and  15,  L8I 

A  suit  was  instituted  in  1846,  by  tin-  Respondent  the  Administrate]  I  I,  in 

the  Supreme  Court  of  British  G  gainst  the  Appellants  the  heirs  and 

Residuary  Legatees  of  an  estate  previously  administered  by  a  Curator,  and 
alleged  to  have  been  adiated  by  such  legatees  withou  if  inventory; 

for  an  account  of  their  Testator's  estate,  and  to  recover  certain  speci 
as  over-payments  made  to  them  by  the  Curator,  between  the  '  I   and 

1838,  in  respect  of  their  claims  on  the  estate,  and  which  had  been  allowed  to 
him  by  the  Court  in  passing  his  accounts.  Held,  on  appeal  by  the  Judicial 
Committee,  on  an  examination  of  the  accounts,  that  there  was  error  in  the 
mode  of  taking  them  by-  the  Supreme  Court,  and  that  though  some  of 
items  were  properly  charged  to  the  Appellants,  yet  upon  some  items  no 
interest  could  be  allowed  on  the  sinus  awarded  by  reason  of  the  delay  and 
laches  of  the  Respondent. 

This  was  a  suit  brought  by  the  Respondent  as  Administrator-General  of  Demerara 
and  Essequibo,  representing  the  estate  of  John  Waddell,  deceased,  against  the  Appel- 
lants, the  heirs  and  legatees  of  the  late  Robert  Waterton,  who  in  his  lifetime  was 
Administrator  of  the  late  John  Waddell.  under  appointment  from  the  .Supreme 
Court  of  Civil  Justice  of  British  Guiana,  for  an  account  of  Robert  Waterton's  intro- 
missions with  the  estate  between  the  18th  of  October.  1834.  up  to  which  time  he 
[530]  had  rendered  an  account,  which  was  approved  by  the  Supreme  Court,  and  the 
29th  of  June,  1^37.  when  he  died,  and  for  payment  of  whatever  sum  might,  on  a 
settlement  and  adjustment  of  accounts,  be  found  due  to  the  Respondent  by  V\  aterton's 
estate. 

The  Respondent  filed  his  claim  and  demand  in  the  Supreme  Court  against  the 
Appellants  on  the  23th  of  March.  1816:  and  on  the  27th  of  the  same  month  the 
Appellants  filed  their  conclusion  of  exceptions  and  answer.  Issue  was  joined,  and 
on  the  15th  of  March,  184  7.  the  Court,  after  hearing  the  parties,  rejected  the  con- 
clusion of  exception  and  answer  of  the  Appellants,  and  pronounced  the  usual  Inter- 
locutory Decree  to  render  accounts:  which  were  accordingly  rendered  with  Books 
and  vouchers,  and  on  the  28th  of  June.  1847.  reference  was  made  (according  to  the 
then  existing  practice  of  the  Court)  to  the  Auditors  of  accounts  for  their  examina- 
tion and  report.  These  accounts  showed  a  sum  of  5784  guilders  12s.  3p.  due  by 
Waterton  up  to  the  18th  of  October.  1834,  to  the  estate  of  John  Waddell,  which  had 
been  passed  by  the  Court  on  the  24th  of  January.  1835,  as  stated  in  the  original 
claim  and  demand,  and  a  further  sum  of  32,429g.  3s.  12p.  from  Waterton  to  the 
estate  of  Waddell  due  from  the  18th  of  October  to  the  death  of  Waterton.  and  made 
out  to  the  31st  of  December,  1837.  The  Auditors  made  their  report  on  the  29th 
of  December,  1847.  Various  proceedings  w-ere  afterwards  had  and  taken  on  these 
accounts,  and  a  second  report  made  thereon  by  the  Auditors  on  the  22nd  of  February. 
1849,  and  by  an  Order  of  the  14th  of  May,  1849,  the  Court  quashed  the  first  report 
of  the  29th  of  December,  1847.  and  directed  the  Auditors  to  proceed  to  investigate 
the  accounts  ah  initio,  confining  themselves  to  the  matter  of  account. 

[531]  Objections  were  again  made  by  the  Respondent  to  the  accounts  brought 
in  under  this  Order,  and  fresh  Auditors  having  been  appointed,  a  further  Order 
was  made  on  the  9th  of  May.  1853.  which  proceeded  on  the  ground  that  the  sentence 
of  the  15th  of  March.  1847.  had  become  superannuated  and  required  renewal. 

On  the  1st  of  June,  1853,  the  Respondent  filed  a  claim  and  demand  against  the 
sentence  of  the  loth  of  March.  1847.  from  which  the  Appellants  were,  by  a  sentence 

*  Present : — The  Right  Hon.  Lord  Chelmsford,  the  Right  Hon.  Lord  Kingsdown. 

and  the  Right  Hon.  Sir  John  Taylor  Coleridge. 
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of  the  Supreme  Court  of  the  17th  of  February.  1851.  absolved,  and  the  Respondent 
condemned  in 

On  the  3rd  of  November.  1851.  the  Respondent,  having  obtained  an  Order,  pro 
Deo  (equivalent  to  an  admission  to  sue  in  forma  pauperis  i.  tiled  his  claim  and  demand. 
alleging  that  he  -was  the  legal  holder  of  the  sentence  of  the  15th  of  March.  1817.  and 
that"  the  same,  though  superannuated,  was  capable  of  being  renewed  and  made 
executable,  which  he  prayed  might  be  carried  into  execution.  To  this  claim  the 
lams  filed  their  conclusion  of  exception,  denying  that  the  sentence  could  be 
renewed,  or  that  the  Respondent  was  competent  to  maintain  his  claim  and  demand 
against  them. 

Evidence  was  entered  into,  and  by  a  sentence,  dated  the  12th  of  February,  1855, 
the  Court  rejected  the  conclusion  of  exception  and  answer  of  the  Appellants,  and 
renewed  and  made  executable  the  sentence  of  the  15th  of  March.  1857.  An  inventory 
_":v  brought  in  of  the  accounts  and  vouchers  required  by  the  above 
sentence.  The  accounts  exhibited  were  the  same  as  those  exhibited  in  the  former 
proceedings.  Objec-[532]-tions  were  taken  by  the  Respondent  to  these  accounts,  and 
thev  were  referred  to  a  Judge  of  the  Court,  before  whom  the  objections  were  urtred 
and  debated,  and  the  Accountant  of  the  Court  made  his  report  on  the  5th  of  June. 
i  an  Order  was  made  thereon  by  the  Court  on  the  11th  of  December.  1  - 

On  the  16th  of  January.  1860,  the  Supreme  Court  pronounced  sentence  in  the 
cause,  and  having  reference  to  its  Interlocutory  sentence  of  the  15th  of  March.  1847, 
and  to  a  sentence  of  the  12th  of  July.  1^55.  reviving  and  making  executable  the 
same,  and  to  the  evidence  adduced  and  the  payment  into  Court  of  the  before-ment 
balance  of  accounts  from  the  3rd  of  November.  1834,  to  the  31st  of  December, 
bv  the  Executors  of  Robert  Waterton,  deceased,  admitted  certain  objections  made 
bv  the  Respondent  to  the  accounts  of  Robert  Waterton  as  Administrator  of  John 
Waddell.  and  proceeded  to  specify  and  particularize  the  amounts  overpaid  to  the 
s,  and  to  chartre  the  Appellants  with  the  several  sums  of  g.  1000. 
g.  12,000,  and  g.  8031.  with  interest  thereon. 

It  was  from  this  sentence  that  the  present  appeal  was  brought. 

S  r  Hugh  Cairns.  Q.C..  and  Mr.  Druce.  appeared  for  the  Appellants,  and  the 
Solicitor-General  (Sir  R.  Palmer.  Q.C.,)  and  Mr.  H.  Bullar  for  the  Respondent. 

The  objections  taken  to  the  allowance  of  the  items  of  account  in  dispute,  as  well 
as  the  principles  upon  which  they  were  charged  and  ordered  by  the  Supreme  Court, 
are  so  fully  analyzed  in  their  Lordships*  judg-[533]-ment.  that  it  is  unnecessary  to 
set  out  the  srounds  argued  for  and  against  the  allowance  of  them  at  the  Bar. 

Their  Lordships"  judgment  having  been  reserved,  was  delivered  by 

The  Risrht  Hon.  Lord  Kingsdown  (July  28,  1862). — This  is  an  appeal  from  an 
Order  of  the  Supreme  Court  of  Civil  Justice  of  British  Guiana  admitting  certain 
objections  to  an  account  rendered  by  the  Executors  of  Robeit  Waterton.  deceased, 
the  length  of  time  during  which  the  proceedings  in  this  case  bavt  ling, 

there  is  much  obscurity  about  some  of  the  items,  and  i  rial  point  for  their 

Lordships  to  determine  is.  to  whom  the  delay  which  has  occurred  is  to  be  attributed, 
and  on  whom  the  consequent  y  uncertainty  must  fall. 

The  Appellants  are  the  Residuary  I..  _  -  :'  Robert  Waterton.  The  Respondent 
represents  in  his  official  character  the  estate  of  John  Waddell. 

John  Waddell  died  on  the  1st  of  October.  1833.  having  by  his  Will  bequeathed 
the  residue  of  his  estate  equally  amongst  his  six  children.  Catherine.  John.  Anne. 
Jane.  Margaret,  and  George. 

On  the  15th  of  October.  1833,  Robert  Waterton  was  appointed  to  act  as  Admini- 
strator, to  the  estate  of  Waddell. 

By  the  rules  of  the  Court  under  which  he  was  appointed,  he  was  bound  to  tile 
annually  -  of  his  intromissions  with  the  estate  of  the  and  to  pay  the 

balance  into  Court,  and  he  accordingly,  on  the  27t!  led  upon  oath 

an  account  [534]  of  his  transactions  from  the  commencement  to  the  18th  of  October. 

By  that  account,  on  the  balance  of  his  receipts  and  pavmeuts.  there  appeared  to 
be  due  from  him  a  sum  of  -  si  this,  however,  he  made  a  claim 
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for  c miss  inn  of  5  per  cent,  on  all  receipts,  and  5  per  cent,  on  all  payments,  together 

amounting  to  2463g.  Is.  5c. 

These  accounts  were  laid  before  the  sworn  Accountant,  ami  having  been  allowed 
by  trim,  were  submitted  to  the  Supreme  Courl  of  Justice  on  the   19th  "i  Janui 
1835. 

The  commission  claimed  being  allowed,  the  balance  in  the  hands  of  the  Admini- 
strator was  reduced  in  5704g.   L2s.  3c.     This  account   w;is  approved  and  confirmed 
l>y  i lie  Supreme  Court,  on  the  24th  of  .la uuary,  L835,  and  to  t he  Order  confirming  tic 
Report  was  added  this  note: — "The  Court  requires  information  as  to  thi 
i noilc  of  bringing  this  estate  to  a  close  to  be  given  to  t  he  Regisl  ra  r." 

The  balance  appearing  on  the  account  was  not  paid  into  Court  as  it  oughl  to  have 

been. 

It    is   material  to  observe  that    in   the   account    thus  allowed,  credit    was  taken    lor 

sinus  of  very  unequal  amount  paid  to  four  out  of  the  six  residuarj  legatees  of 
Waddell,  svi  cautiont  dt  /  <  it  itut  ndo,  viz.,  George  Waddell,  4034g.,  John  Waddell, 
t038g.,  Mr.  Harman,  3675g.,  Margaret  Waddell,  500g. 

These  payments,  of  course,  could  only  be  properly  allowed  as  against  the  other 
Residuary  Legatees  on  the  assumption  that  there  remained  assets  of  the  deceased, 
out  of  which  all  the  legatees  might  be  put  upon  an  equality. 

Waterton  continued  to  act  as  Administrator  up  to  [535]  the  time  of  his  death, 
which  took  place  on  the  29th  of  June,  1837,  but  he  filed  no  accounts  for  the  years 
1834,  1835,  and  1836,  and  of  course  paid  no  balance  into  Court.  He  was  clearly, 
therefore,  in  default  at  the  time  of  his  death. 

Waterton,  by  his  Will  named,  amongst  other  Executors,  two.  Watson  and  Davison, 
who  were  appointed  by  the  Supreme  Court  to  act  as  Official  Administrators  of  the 
estate  of  Waddell. 

On  the  5th  of  July,  1838,  they  filed,  upon  oath,  an  account  of  the  dealings  and 
transactions  of  Waterton  as  Administrator  of  the  estate  of  Waddell. 

This  account  commenced  with  the  balance  found  due  from  WTaterton  on  the 
former  account,  and  was  continued  up  to  the  31st  of  December,  1837,  in  respect  of 
interest  and  commission,  but  it  does  not  appear  to  have  included  any  receipts  or 
payments  after  Waterton's  death. 

These  accounts  were  referred,  in  the  usual  manner,  to  the  sworn  Accountant  of 
the  Court,  who  reported  upon  them,  and,  as  it  appears,  allowed  them  with  one  excep- 
tion. What  that  exception  was  we  are  unable  to  discover.  No  Order,  however,  was 
ever  made  by  the  Court,  approving  of  the  report  or  passing  these  accounts. 

It  is  with  respect  to  items  found  in  these  accounts,  thus  rendered  in  the  year 
1838,  that  we  are  now  required  to  pronounce  a  decision  in  1862. 

This  account,  after  taking  credit  for  commission  claimed  by  Waterton's  estate, 
showed  a  balance  due  from  it  to  the  estate  id'  Waddell  of  32,429g.  3s.  12c. 

Watson  and  Davison  were,  soon  afterwards,  discharged  from  their  office  of 
Administrators  of  the  estate  [536]  of  Waddell,  and  by  Order  of  the  Supreme  Court, 
dated  the  12th  of  December,  1838,  Andrew  Gallaway  was  appointed  Curator  of  that 
estate,  the  estate  being  represented  to  be  insolvent  in  consequence  of  unexpected  claims 
which  had  been  brought  against  it. 

This,  however,  we  presume  not  to  have  been  the  case,  as  the  first  act  done  by 
the  Curator  was  to  obtain  an  Order  for  a  further  distribution  of  the  assets  of 
Waddell  amongst  his  Residuary  Legatees. 

Gallaway,  soon  after  his  appointment,  sent  in  a  report  to  the  Court,  neither  the 
particulars  nor  the  substance  of  which  appear  in  the  papers  before  us,  and  upon 
that  report  an  Order  was  made  on  the  2nd  of  August,  1839,  by  which  the  Curator 
was  authorized  to  pay  to  the  residuary  heir  of  John  Waddell  75  per  cent,  of  32,759g. 
Is.  (equal  to  10,919  dollars  75  cents),  represented  by  the  Order  as  being  the  balance 
of  the  estate  of  Waddell  paid  into  Court  on  the  5th  of  July,  1838,  such  payment, 
however,  was  to  be  made,  "  taking  into  account  certain  sums  paid  by  Robert  Waterton 
in  his  lifetime  to  those  Residuary  Legatees,  or  heirs." 

It  is  greatly  to  be  regretted  that  this  Order,  and  the  petition  on  which  it  is 
founded,  are  not  amongst  the  papers  transmitted  to  this  Country,  and  that  we  have 
no  precise  information  of  what  was  done  under  them.      All  we  know   of  tins  trans 
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action  is  from  a  reference  to  it  in  the  Minutes  of  the  Supreme  Court  of  the  13th  of 
Januarv.  I 

A  gain,  although  this  Order  speaks  of  the  balance  as  paid  in  on  the  3th  of  July. 

-he  nionev  appears  not  to  have  been  actually  paid  in  till  the  20th  of  October, 

:  and  how  the  exact  balance  was  [537]  made  out  we  cannot  ascertain,  for  it 

exceeds  bv  some  hundred  guilders  the  balance  appearing  upon  the  account  of  July. 

On  the  12th  December.  1  B38,  Waterton"s  representation  of  the  estate  of  TS  addell 
ceased,  and  it  is  not  alleged  that  the  Defendants  are  chargeable  with  anvthii tg  - 
received  bv  Watson  and  Davison  on  account  of  the  assets  of  Waddell.  All  the  receipts 
with  which  the  Appellants,  the  Residuary  Legatees  of  Waterton.  can  be  charged, 
occurred  before  the  end  of  J': 

In  consequence  of  the  :  t  of  Watson  and  Davison  to  obtain  the  sanction  of  the 

Court  to  the  accounts  approved  by  the  Accountant,  the  Appellants  are  justly  ex- 
posed to  the  present  litigation,  but  they  are  not  responsible  for  any  acts  or  omissions 
of  the  Residua  rv  Legatees  of  Waddell  or  the  Curator  of  his  estate  :  they  are  not 
responsible  for  the  neglect  of  the  Curator  in  disregarding  the  terms  of  the  Order 
of  the  2nd  August,  1839,  nor  for  the  neglect  of  the  Residuary  Legatees  of  Waterton  in 
permitting  the  Order  to  be  disregarded. 

From  the  year  1838  to  1^46  i.o  claim  seems  to  have  been  made  upon  the  estate 
of  Waterton  in  respect  of  his  intromissions  with  the  estate  of  Waddell. 

But  in  1844  a  change  was  made  in  the  law  of  the  Colony.  The  Board  of  Orphans 
and  unadministered  estates  was  abolished,  and  new  Officers  were  appointed:  an 
Administrator-General  for  the  Counties  of  Demerara  and  Essequibo.  and  an  Admini- 
strator-General for  the  County  of  Berbice.  The  duties  of  these  Officers  were  to  take 
effect  on  the  17th  of  February.  1  - 

The  effect  of  this  appointment  seems  to  have  been.  [538]  that  the  Curato: 
Waddell's  estate  was  superseded,  and  the  Administrator-General  came  into  his  place. 
and  Gallawav  handed  over  all  the  accounts  of  the  Waddell  estate,  including  those  to 
which  we  have  referred,  to  the  Administrator-General  so  appointed,  and  on  the 
25th  of  March.  1846.  that  Officer  instituted  the  suit  in  which  the  present  appeal  is 
brought. 

The  suit  was  instituted  asrainst  the  present  Appellants,  persons  all.  as  it  seems, 
residing  in  this  Country,  or  in  other  countries  in  Europe,  though  represented  by 
Attornevs  in  the  Colony:  and  they  are  sought  to  be  charged  with  the  receipts  of 
Waterton  during  the  period  comprised  between  the  18th  of  October.  1834  (the  time 
to  which  the  account  rendered  in  his  lifetime  and  allowed  by  the  Court  was  carried 
down),  and  the  time  of  his  death  on  the  29th  of  June.  1837 

The  Defendants  are  charged  as  :  -  -  io  had  adiated  the  Baedel.  as  it  is  termed. 
of  Waterton.  or.  in  other  words,  had  taken  possession  of  his  assets  without  benefit  of 
inventory,  and  were  liable  for  his  debts. 

We  must  say  that  the  delay  in  bringing  forward  this  demand  is  neither  esc 
•xplained  by  anything  which  we  can  find  upon  this  record.  The  real  parties 
interested  appear  to  be  the  Residuary  Leg  -  I  Waddell.  who.  from  the  papers 
-  seem  to  have  been  resident  in  the  Colony  and  capable  of  lookinu'  to  their 
own  interest,  yet  they  lie  by  duriusr  all  these  years  without  calling  the  leu'al  repre- 
sentative of  the  estate  into  activity,  or  taking  any  step  whatever  to  obje-.t  to  the 
accounts  .ton.  if  they  had  any  objection  to  make. 

The  Defendants  put  in  their  answer  on  the  27th  of  May.  1S46.  bv  which,  after 
Stating  that  account  [539]  had  been  rendered  after  Waterton "s  death  bv  W     - 
and  Davison,  which  they  believed  to  be  correct,  they  averred  that  all  books,  docui 
and  vouchers  upon  which  the  accounts  were  founded,  had  been  take:  ... 

and  were  then  in  ]      -  -      n  of  the  Plaintiff. 

On  the  13th  of  March.  1847  Order  was  made  by  the  Court,  directing  the 

account  for  the  intromissions  and  transactions  of  Waterton  with  the 
Idell,  and  we  have  no  doubt  that  this  decree  would   be   sufficii 
charge  the  Defendants  with  what,  in  the  technical  lang      _  I      .  •  t  of  Chancery, 

ailed  "  wilful  default." 

The  accounts  rendered  by  Watson  and  Davison  were  referred  by  the  Conn  to  its 
liters  for  examination,  who  made  their  re:  29th  of  December,  1847. 
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This  report  raises  most  of  the  questions  which  wi  d  decide. 

It  seems  to  have  beei    the  subject  of  discussion  al  different  periods  in  th 
of  the  year  1848,  and  by  Order  dated   L  lth  of  December,  1848,  it  was  referred  back 

to  ;  he  Auditors  for  revision. 

Nothing  effectual   was  done  under  this  Order.     Sonn    ob  -  to  have 

taken   by  the  Plaintiff  to  the  regularity  of  the  proceedings  of  the  Auditors 
previously  to  the  report,  and  by  an  Oi  I  dated  the  14th  of  May.  18  19, 

the  Report  was  quashed,  and  the  Auditors  were  directed  to  investigate  thi 
ah  initio. 

Again,  no  progress  was  mad.-  for  many  years  m  this  investigation.     In    1850 
a  change  took  place  in  the  Auditors  of  the  Court,  and  a  new  ref< 
In  April.  1853,  the  Plaintiff  moved  to  d^s-[540]-charge  the  order  of   referenci 
the  ground  that  the  Auditor-General  was  interested  in  the  matter.     0  9th  of 

May.  1853,  this  motion  was  refused  with  costs. 

In  1854  it  seems  that,  by  length  of  time,  the  original  Order  of  the  13th  ol  March, 
1  ,^ 4 7 .  had  become  inoperative,  or.  in  the  language  of  the  Court  in  the  Colony,  super- 
annuated :  and  on  the  1st  of  November,  1  .^ 5 4 .  the  Plaintiff  presented  a  petitic 
the  Court  to  renew  this  Order,  and  to  be  at  liberty  to  sue  pro  !><<■.  as  it  is  term 

The  Defendants  insisted  that  there  was  no  power  in  the  Court  to  renew  the  pro- 
ceedings, but  these  objections  were  overruled  by  the  Court,  and  on  the  l"2th  of 
February,  1855,  an  Order  to  revive  the  suit  was  made,  against  which  the  Defendants 
applied  for  liberty  to  appeal,  but  were  refused. 

At  length,  after  a  report  by  the  Accountant,  dated  5th  of  June.  1858,  and  various 

dings  before  the  Court,  the  particulars  of  which  it  is  difficult  to  ascertain,  and 

not   necessary  to   state,   a  sentence   was   pronounced   by   the   Court    on   the    16th  of 

January.  1860,  deciding  matters  all  of  which  might  have  been  settled  and  ought  to 

have  been  settled  in  1838. 

We  have  thought  it  necessary  to  go  through  this  long  history  of  the  proceedings, 
which  it  is  impossible  to  regard  without  great  pain,  as  well  that  the  attention  of  the 
Colonial  authorities  may  be  drawn  to  the  manner  in  which  the  suit  has  been  pro- 
tracted, as  in  order  to  show  the  grounds  on  which  we  have  arrived  at  the  conclusion 
that  the  delay  which  has  arisen  in  the  final  settlement  of  these  accounts  is  attributable 
mainly  to  the  Respondent,  and  those  whom  he  represents,  and  that  in  cases  of  doubt 
arising  from  the  loss  [541]  of  evidence  and  the  absence  of  explanations  which  might 
have  been  given,  if  demanded,  at  an  earlier  period,  the  presumption  mav  be  in 
favour  of  the  Defendants. 

We  now  proceed  to  the  particular  items  in  the  subject  of  dispute.    ■ 

The  first  is  a  sum  of  22,333g.  l"2s.  lc.  :  which  is  described  in  the  Order  as  amount 
unpaid  bv  the  late  administrator  to  three  of  the  children  and  Residuarv  Legatees  of 
Waddell.- 

As  we  understand  the  matter,  the  estate  of  Waterton  is  charged  with  this  sum  on 
this  ground  :  — 

The  Judges  of  the  Court  below-  take  the  whole  amount  of  all  the  sums  which 
appear  by  the  several  accounts  of  Waterton  to  have  been  paid  to  the  Residuary 
Legatees,  and  find  it  to  amount  to  116,148g.  14s.  2c.  They  find  that  dividing  that  sum 
by  six.  the  number  of  the  residuary  legatees,  each  legatee  ought  to  have  received,  on  an 
equal  division.  19,358g.  2s.  lie.  :  but  that,  in  fact,  three  of  the  legatees  have  received 
more,  and  three  less,  than  that  amount  :  and  they  find  the  sum  overpaid  to  those  who 
have  received  in  excess,  and  underpaid  to  those  who  have  received  too  little,  to  amount 
to  the  disputed  item  of  22,333g.  12s.  lc..  with  which  they  have  charged  Waterton's 
estate. 

It  seems  to  their  Lordships  impossible  to  maintain  the  principle  of  this  decision. 
If  the  116.148g.  had  been  the  whole  residuary  estate,  an  equal  division  would  have 
required  the  sum  in  dispute  to  be  made  good  from  some  quarter  :  but  we  know  that  this 
was  not  the  whole  residue,  for  a  sum  of  32,759g.  was  paid  into  Court  bv  the  Ad- 
ministrator in  October.  1839.  and  75  per  cent,  of  that  sum  was  ordered  by  [542]  the 
Court  to  be  paid  to  the  Residuary  Legatees  in  that  year,  having  regard  to  the  pay- 
ments already  made. 

It  is  stated  by  the  Supreme  Court,  in  its  Minutes  of  the  13th  of  Januarv.  1860, 
that  this  sum  was  paid  out,  on  the  recommendation  of  Gallawav,  to  the  heirs  of 
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Waddell.  which  they  say  is  admitted  on  all  sides,  and  if  the  terms  of  the  Order  were 
attended  to.  the  inequalities  have  been  wholly  or  in  a  ureal  degree  remedied.  If  the 
terms  of  the  Order  were  not  attended  to,  and  the  money  was  distributed  equally 
amongst  the  heirs,  without  regard  to  the  sums  which  they  had  severally  received,  it  is 
difficult  to  understand  how  the  estate  of  Waterton  can  be  responsible  for  the  neglect. 
His  responsibility  for  the  management  of  the  estate  ceased  ii  -  -  ■  uen  a  Curator 
was  appointed. 

A_:ain.  the  principle  of  making  advances  to  the  Residuary  Legatees  provisionally 
on  account  of  their  shares,  had  been  sanctioned  by  the  Court  in  its  allowance  of  the 
first  account  rendered  by  Waterton  in  his  lifetime.  The  sums  so  paid  had  been  paid 
sub  cautione  de  rtstitutndo,  and  it  appears  incidentally  in  the  course  of  the  pro- 
ceedings, that  an  Order  was  made  by  the  Court  on  the  ith  March,  1841,  on  the 
petition  of  Gallaway,  the  Curator  presented  on  the  26th  of  November.  Is-iO.  that 
he  should  proceed  against  the  heirs  and  he:  -  si  whom  an  excess  appeared  to  have 
been  paid.     What  was  done  under  this  Order,  or  whether  a:  a      as  done  under 

it,  and.  if  not.  why  it  was  not  prosecuted,  we  have  no  information,  nor  d-    - 
appear  what  has  become  of  the  excess  of  the  32,759g.  beyond  the  75  per  cent,  paid 
out  of  Court.     In  this  state  of  things  the  Order  [543]  appealed  from  cannot,  in 
their  Lordships'  opinion,  be  supported  as  to  the  item  now  under  consideration. 

The  next  item  in  question  is  a  sum  of  lOOOg.  alleged  to  have  been  received  by 
srton,  and  not  credited  by  him.     This  appears  to  stand  thus  :  — 

He  is  alleged  to  have  received  from  the  Vendue  Master's  office,  on  account  of 
sales  or*  Waddell's  e>tate  on  the  8th  of  July.  1835.  the  sum  of  6000g.,  and  to  have 
debited  himself  with  only  5000g. 

If  this  matter  had  been  investigated  at  the  proper  time,  it  would,  no  doubt,  have 
admitted  of  a  clear  explanation,  either  in  favour  of  one  side  or  of  the  other.     A' 
nt  it  appears  to  us  impossible  to  say  that  the  error  is  made  out.     The  Venue 
r's  office  was  a  public  office,  the  proceedings  of  which  were  regulated  I 
Ordinance  of  the  then  Government  in  17 

The  evidence  produced  of  the  payment  of  the  GOOOg.  to  Wateiton  is.  first,  a  receipt 
in  the  Vendue  Master's  B  -  •  a  ed  by  Crossman,  Waterton's  Clerk,  in  these 
words : — 

'May  3.  1-37. 

"  Received  the  acceptance  in  favour  of  G.  Anderson  and  Co..  p.  6000c:..  dated 
8th  July.  1835." 

There  is  another  entry  in  the  Vendue  Master's  Books,  in  these  words  :  — 

"  Demerara.  July.    1  - 

"  Rem.  est..  J.  Waddell.  Dr.  to  Bills  pavable.  10  accepted  order,  for  G.  Anderson, 
60CK'_ 

What  the  meanins  of  these  entries  is.  none  of  the  Counsel  at  the  Bar  were  able  to 
explain  :  nor  can  we  explain  them.  They  do  not  of  themselves  import  that  Waterton 
received  6000g.  in  cash  from  the  Vendue  Master  on  the  8th  of  July.  1 8 

[544]  The  only  other  evidence  of  the  receipt  was  the  examination  of  S.  H.  Good- 
man, who  was  acting  Vendue  Master  from  1832  to  1844.  He  is  shown  the  receipt  of 
the  3rd  of  May.  1837  (which,  after  objection  made  by  the  Defendant's  Counsel,  is 
admitted  by  the  Judge  for  what  it  is  worth),  and  his  testimony  is  in  these  words:  — 
e  the  6000j%  were  paid  from  the  entiy  in  the  Books.  I  cannot  sav  positivelv. 
ntered  in  the  L>  s  as  6000g  I  cannot  say  if  that  amount  was  paid.  Bevond 
that  I  cannot  say.'' 

-     re  can  discover,  the  Court  has  allowed  this  overcharge  of  li" 
simply  because  it  considers  there  is  at  6000g.  were  received  by  Waterton  from 

■n  the  8th  of  July.  1835.  and  that  a  sum  of  _  .  and  onlv  that 

sum.  is  credited  on  that  day.     If  the  whole  sum  of  6000g.  was  received,  the  a!. 
deficiency  may  ha-  edited  in  other  it' 

It  •  ed  in  the  argument  on  both  -       5,  as  we  understood  it.  that  the  word 

found  iii  1  of  Ma;       B37,  meant  a  "  Bill  of  Ex- 

change accepted  on  the  8th  of  July.  1835."  and  it  was  sugges  Appellant's 

at  the  usance  in  the  Colony  for  Bills  on  Europe  is  at  90  days' date,  and  that 
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there  is  credited  on  the  5th  of  October,  L835  (which  would  be  the  90th  day  if 
the  8th  of  July  and  the  oth  of  October  are  included)  the  sum  of  6000;*..  as  received 
from  the  Vendue  Master:  and  that  this  sum  is  probably  the  amount  of  the  acceptance 
of  the  8th  of  July. 

If  this  explanation  were  the  true  one.  it  could  hardly  have  escaped  attention  in 
the  Court  below:  but  it  does  not  appear  to  have  been  offered  in  the  [545]  Colony, 
nor  is  it  given  in  the  Appellant's  case,  and  it  was  not  suggested  in  the  argument 
before  us  till  the  reply.  From  what  appears  in  the  evidence  in  the  next  case,  we 
doubt  whether  the  word  "  acceptance  "  means  a  Hill  of  Exchange  accepted  in  the 
ordinary  sense  of  the  term. 

The  evidence  distinctly  applicable  to  this  item  is.  we  think,  insufficient  to  support 
the  charge,  and  a  strong  argument  against  it  will  appear  in  the  observations  which 
\vr  shall  make  on  the  next  item.     We  shall,  therefore,  advise  its  disallowance. 

The  next  sum  is  thus  stated  in  the  sentence:  — 
Short  credited  on   28th  January.   1836,  on   which   day   he  received   13,800g., 
but  only  gave  credit  for  1380g. —  12,420g.' 

Upon  this  the  evidence  is  thus:  — 

Credit  is  taken  in  the  account  by  .V  -  estate  for  the  sum  of  13,800g.,  as 

paid  on  the  28th  of  January.  1836,  to  the  Executors  of  Frankland.  deceased,  on 
account  of  their  claim,  with  interest,  for  the  purchase  money  of  half  Lot  Xo.  22  and 
buildings  situate  in  Stabrook." 

On  the  same  28th  of  January.  1836.  a  sum  of  1380g.  is  debited  to  Waterton's 
estate,  as  received  from  the  Vendue  Master. 

Now  the  allegation  of  the  Plaintiff  is.  that  this  half  Lot  had  been  purchased  by 
Waddell  from  Frankland,  and  that  this  sum  of  13,800g.  remained  due  for  the 
purchase  money  :  that  his  half  Lot  was  sold  by  the  Vendue  Master  with  other  pro- 
perty as  part  of  the  estate  of  Waddell.  and  that  an  order  was  given  by  Waterton 
on  the  Vendue  Master  for  payment,  out  of  the  proceeds  to  the  executors  of  Frank- 
land  of  the  [546]  sum  so  due,  and  that  such  sum  was  paid  by  him  accordingly. 

If  this  be  made  out.  of  course  the  item  of  13,800g.  should  appear  on  both  sides 
of  the  account. 

In  support  of  this  charge  the  Plaintiff  produces  first  an  entry  on  the  Vendue 
Master's  books  in  these  terms:  — 

"  Demerara,  January.  I 

""  Executor.  John  Waddell  Dr.  to  Bills  payable. 
Accepted  order.     Executors.  Frankland  13.800  guilders.'' 

And  another  entrv  in  these  words:  — 

"  May  3.  1837. 

"Received  the  acceptance  in  favour  of  Executors  of  Frankland  p.  13,800 
guilders,  dated  January  26.  1836. 

"  R.  Waterton.  per  W.  Crossman." 

There  is  then  the  evidence  of  Goodman,  who.  looking  at  the  Book,  says: — "  On 
the  28th  January.  1836.  there  is  an  entry  13.800  guilders  paid  Executors  of  Frank- 
land.  There  is  a  receipt  on  the  3rd  May.  1837.  for  that  amount  by  R.  Waterton. 
per  W.  Crossman.     The  sum  of  13.800  guilders  was  paid." 

Why  the  receipts  for  these  two  acceptances  for  6000g.  and  13,800g.  by  Waterton 
are  both  dated  on  the  3rd  of  May.  1837.  though  the  transactions  have  no  connection 
with  each  other,  and  neither  seems  to  be  connected  with  that  date,  we  cannot  under- 
stand. It  may  have  been,  as  suggested  at  the  Bar.  that  there  had  been  an  omissi 
to  sign  them  at  the  proper  time,  which  was  afterwards  supplied,  or  the  documents 
proving  the  payments  by  the  Vendue  Master  on  account  of  Waterton.  under  and  by 
his  [547]  order,  may  on  that  day  have  been  handed  over  to  his  clerk. 

We  think  this  evidence  is  sufficient  to  show  that  the  payment  of  the  13.800g.  was 
made  by  an  order  on  the  Vendue  Master  dated  the  "26th  of  January.  1836.  "  accepted." 
which  perhaps  means  acknowledged  by  him  as  valid,  and  paid  on  the  28th. 

If  this  be  the  effect  of  the  transaction,  it  is  clear  that  the  entry  to  the  debit  side 
of  the  account  ought  to  have  been  13,800g.,  and  not  1380g.,  which  was  made,  no 
doubt,  by  mistake. 

In  the  course  of  the  argument  we  suggested  that  the  truth   with  respect  to  the 
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two  items  of  lOOOg.  and  12.4-Og.  must  be  capable  of  being  easily  ascertained,  for 
that  very  nearly  all.  if  not  all.  the  sums  with  which  Watert  -  state  is  debited  in 
the  account,  consist  of  sums  received  from  the  Vendue  Master,  and  that  the  sums 
which  he  had  received  must  appear  upon  the  Books  of  the  office  :  and  it  would  then 

-  u  whether  all  the  sums  credited  equal  the  sums  so  received. 

We  were  not  at  that  time  aware  that  this  plain  course  had  ever  been  taken  :  but 
on  referring  to  the  Report  made  by  the  Auditors  in  December.   1847.  it   ap 
that  they  actually  adopted  it  :  and  they  state  in  detail  the  different  sums  received  by 
Waterton  from  the  Vendue  Master  for  sales  of  different  parts  of  Waddell's  c- 
including.  amongst  other  items.  "  for  premises  in  George  Town,  and  half  lot  S 
Stabrook.         _         _       and    they    make    the    whole    amount    so    received    by    him 
?  a .   1 9s.  :  whereas  they  saw  that  the  total  amount  credited  by  him  for  these 
<ales  is  216,492g        -  _    .  deficiency  of  12,64c  s  They  then  point  out  that 

•his  deficiency  [548]  is  principally  occasioned  by  the  mistake  in  crediting  1  -  . 
only,  instead  of  13,800g.  on  the  28th  of  January,  1 - 

It  is  very  true  that  this  Report  was  quashed  for  some  alleged  irregularity  in  the 
proceedings  of  the  Auditors  on  an  objection  taken  by  the  Plaintiff:  but  at  all  e 
the  fact  of  this  alleged  excess  of  sums  received  bevond  those  credited,  with  all  par- 
ticulars of  the  estates  which  had  been  sold,  and  of  the  prices  received  for  them, 
was  by  this  Report  brought  to  the  notice  of  the  Defendants.  They  had  the  means  of 
showing  any  mistake  if  there  had  been  any  in  so  simple  a  matter  :  they  ha  I 
attempted  to  do  so.  and  we  have  no  doubt  that  on  this  item  the  Court  below  has  come 
to  the  right  conclusion. 

It  will  be  <een  that  this  Report  is  inconsistent  with  the  allowance  of  the  item  of 
_'.  which  we  have  already  disposed  of. 

The  nest   item   is   a   sum   of    "         _  for  compensation   money   received,  or 

which  ousrht  to  have  been  received,  for  eight  Slaves  belonsine  to  the  estate  of 
Waddell. 

It  sufficiently  appears  that  these  Slaves  were  in  existence  when  the  compensation 
was  payable,  and  an  appraisement  was  made  of  them,  and  a  claim  for  the  amount 
was  prepared  and  signed  by  Waterton  in  1834.  Xo  reason  is  assigned  why  nothing 
was  received  in  respect  of  this  claim  :  it  appears  that  other  Slaveowners  received,  in 
1835  or  1836.  about  38  per  cent,  on  the  amount  of  the  appraisement,  and  with  a 
sum  calculated  at  this  rate  we  understand  that  the  Court  has  charged  the  estate  of 
Waterton. 

We  think  it  has  acted  right  in  doinu  - 

The  next  item  is  a  large  sum  of  12,621  _        -    lie.  [549]  the  amount  of  the  com- 

-  on  charged    by  the  Administrators  after  Watertons  death,  in  respect  of  his 

•     iid  payments  on  account  of  Waddell's  estate. 

Waterton.  by  the  Codicil  to  his  Will,  which  we  think  is  sufficiently  proved,  has 
declared  that  it  is  not  his  intention,  nor  his  wish,  to  make  any  further  charge  for 
ssion  than  his  Executors  may  pay  to  his  Clerk.  Crossman. 

We  think  that  this  must  be  considered  as  a  direction  to  his  Executors  not  to  make 
this  char.  in  truth,  a  remission  of  a  debt  to  the  heirs  of  Waddell :  a: 

cannot  say  that  the  Court  was  in  striking  out  the  cha   _ 

Ther  interest      The  Court  has  charged  the  Defendants 

with  interest  on  the  whole  balance  found  due  for  sixteen  years  and  eight  ni>        - 
""  being."  as  they  say.  "  a  period  less  than  any  of  the  times  which  have  expired  - 
Wat.-  ght  to  have  deposited  in  the  Registry  of  the  Court  the  several  si: 

which  the  capital  is  formed."     Of  course,   as.  by  our  advn  ■  H-  r   Majesty,  the 

balance  will  be  altered,  the  interest  will  also  be  reduced. 

We  feel  it  to  be  a  hardship  upon  the  Appellants  that,  aftei    -     _       -a  len^t. 
time.  and  upon  a  demand  so  tardily  brought  forward  and  s  .     _      ■   -  -     uted. 

lid  be  charged  with  interest  which  will  amount,  at  ial  rate, 

mucl      -  principal:  and  with   res  sallowed  for  commi- 

which,  in  truth,  th'      a         •  of  Waddell  tal  _  is  ]   vuliarly  hard. 

But  w  _     cral  principles,  we  can  relieve  them. 

Their  _ht.  in  bis  lifetime,  to  have  paid  [550]  into  Court,  i: 

year,  the  balance  in  his  hands  on  account  of  the  estate  of  Waddell.     He  neglected  to 

after  his  death,  rendered  an  inaccurate  account,  and 
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did  not  pay  into  Court  the  full  amount  of  the  money  in  their  hands,  and  when  they 
were  removed  from  the  administration  of  the  estate  of  Waddell,  they  ought  to  have 

taken  care  that  their  accounts  were  allowed  by  t  lie  Court.  The  persons  nil  il  led  to  the 
estate  of  Waddell  will  lose  the  interest  which  they  ought  to  receive,  unless  the  De- 
fendants are  charged  with  it. 

Their  Lordships  will  humbly  advise  Her  Majesty  to  allow  the  appeal  from  the 
sentence  complained  of,  as  to  the  two  items  of  22,333g.  12s.  Lc.  and  lOOOg.,  and,  of 
course,  to  the  interest  of  those  sums;  and  to  affirm  the  sentence  as  to  the  other  items 
and  interest  ;  and  they  will  advise  that  each  party  shall  bear  their  own  costs  of  the 
appeal. 
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REPORTS  OF  CASES  heard  and  determined 
by  the  Judicial  Committee  and  the  Lords  of 
the  Privy  Council,  1862-64.  Bv  Edmund 
F.  Moore,  Barrister-at-Law.     Vol.  I.  N.S. 


ON  APPEAL  FROM  THE  COURT  OF  QUEEN'S  BENCH  OF  LOWER  CANADA. 

ANDREW  MACFARLANE  and  JOSEPHTE  GERALDINE  NOBMANTINE  DES- 
JARDINS,— Appellants;  FRANCOIS  LECLAIRE  and  JEAN  LECLAIRE,— 
Respond* n ts  *  [June  2 1 .  23,  24,  2s  i  2]. 

In  an  action  brought  by  creditors  against  their  debtor,  the  Appellants  were  made 
parties  as  Tu  rs  saisis,  or  garnishees,  on  the  allegation  that  they  had  in  their 
hands  property  of  the  debtor  applicable  to  the  payment  of  his  debts.  The 
property  so  alleged  to  be  applicable,  consisted  of  stock  in  trade,  debts,  and 
effects  which  the  Tiers  *ai.*is  became  possessed  of  by  virtue  of  a  notarial  deed 
of  transfer,  stated  to  be  "  without  any  warranty  whatsoever."  and  a  deed  of 
partnership  of  even  date  :  the  former  of  which  was  made  by  a  party  who  had 
been  for  some  time  in  possession  of  the  stock  in  trade,  by  virtue  of  an  assign- 
ment from  the  original  debtor,  and  the  latter,  the  deed  of  partnership,  having 
been  executed  for  the  purpose  of  carrying  on  the  business,  and  for  valuable 
consideration.  The  Superior  Court  of  Lower  Canada  held,  that  the  party 
to  whom  the  assignment  of  the  property  alleged  to  be  applicable  had  been 
made,  and  from  whom  the  Appellants,  the  Tiers  saisis,  derived  title,  was  a 
necessary  party  to  the  suit,  and  dismissed  the  action  against  the  Appellants. 
On  appeal  to  the  Court  of  Queen's  Bench  of  Lower  Canada,  that  Court  held 
the  Appellants  liable,  and  required  a  declaration  on  oath  of  the  goods,  etc..  in 
their  possession,  formerly  the  property  of  the  debtor  proceeded  against. — 
Held  bv  the  Judicial  Committee,  that  upon  the  true  construction  of  the 
Notarial  instrument  and  the  evidence  in  the  case,  the  judgment  could  not  be 
maintained,  and  the  action  against  the  Appellants  dismissed  with  o 

The  Respondents  in  this  appeal  were  wholesale  Merch:  -  Montreal,  Lowel 
Canada,  and  on  the  16th  of  January.  L856,  were  creditors  of  one  John  [2]  Mark 
Crank  Delesderniers,  who  was  a  storekeeper  and  retail  dealer,  and  kept  a  shop  or 
at  Sainte-Scholastique,  Lower  Canada,  to  the  amount  of  £417  (Is  >d.  currency 
(equivalent  to  £342  15s.  4d.  sterling)  for  goods  supplied  by  them  to  him  in  the  way 
of  his  business,  a  portion  of  which  sum  was  covered  by  promissory  notes  made  by  the 
Defendant  and  payable  to  the  Respondents  in  respect  of  such  goods.  The  Appellants 
carried  on  business  in  partnership  ai   S  Scholastiqu       -  -  .uid  retail 

deah 

To  recover  th(  amount  the  Respondents  commenced  an   action   a_ 

Court   of  Montreal,  and  by  their  declaration,  dated 


Lord   Kingsdown.   Lord   Justice   Knight    Bruce,  and  Lord  Justice 
Turner. 
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the  10th  of  January,  1856,  claimed  such  amount  as  due  to  them  upon  the  promissory 
notes,  and  also  for  goods  sold.     They  claimed  also  a  writ  of  taint  arrit,  or  attar). 

mem  before  judgment,  against  the  g Is  of  Delesderniers,  which  they  alleged  n 

in  possession  of  the  Appellants,  and  also  of  one  Horace  Nelson  Delesderniers,  brother 
ti>  tlie  Defendant,  whom  they  prayed  might   be  summoned  as  Tii 
nishees,  by  a  writ  of  saisie  arret. 

[3]  The  writ  of  saisie  arrit  w a-  issued  and  executed  <>n  the  11th  of  February, 
1856. 

The  Defendant  did  not  plead  to  the  action,  but,  on  the  12th  of  May.  1856,  suffered 
judgment  by  default,  and  on  the  28th  of  June  was  condemned  by  the  Superior  Court 
to  pay  the  sum  sued  for  by  the  Respondents. 

H.  N.  Delesderniers,  one  of  the  '!'•<  Bled  his  declaration,  alleging  that 

lie  claimed  no  interest  in  the  property  in  question.     The  other  two  garnishees, 
Appellants,  contested  the  claim  of  the  Respondents,  and  on  the  11th  of  February. 
1856,  respectively  riled  their  declarations  on  oath,  denying  that  they  had  any  propi 
of  the  Respondents  in  their  possession. 

On  the  5th  of  .Inly.  1S56.  the  Respondents  tiled  their  contestation  of  the  Appel- 
lants' declarations,  alleging,  amongst  other  things,  that  the  Defendant  had  been 
carrying  on  a  considerable  business  at  Sainte-Scholastique  for  more  than  fill 
months,  up  to  the  month  of  December,  l,v55.  under  the  name  of  J.  M.  C.  Deles 
derniers,  as  well  by  himself  as  by  his  brother.  H.  X.  Delesderniers  acting  as  his 
agent.  That  during  that  time  the  Respondents  had  sold  and  delivered  to  him  many 
goods,  for  the  price  of  which  there  was  then  owing  to  them  the  sum  of  £417  lis.  8d. 
currency,  for  which  they  had  obtained  judgment  against  the  Defendant  :  that  about 
the  month  of  November,  Lv55.  the  Appellants  took  possession  of  the  house,  or  store. 
in  which  the  Defendant  had  up  to  that  time  done  business,  and  of  his  stock  in  trade. 
-  of  account  and  credits,  in  fraud  of  the  Defendant's  creditors,  and  in  particular 
of  the  Respondents,  and  were  still  in  possession  thereof  [4]  at  the  date  and  execution 
of  the  writ  of  saisie  arret :  that  at  the  time  of  the  service  of  the  writ,  and  for  more 
than  eighteen  months  before,  the  Defendant  had  no  other  property  in  Lower  Canada 
wherewith  to  secure  to  his  creditors  the  payment  of  their  claims,  and  was  insolvent. 
and  that  the  taking  possession  of  the  stock  in  trade  by  the  Appellants  was  a  coUusivi 
proceeding  between  the  Appellants  and  the  Defendant,  and  the  Respondents  prayed 
that  the  writ  of  saisie  arret  might  be  declared  valid,  and  that  the  Appellants  might 
be  declared  to  have  had  in  their  hands  at  the  time  of  the  service  thereof  goods  of  the 
Defendant  sufficient  to  satisfy  the  claim  of  the  Respondents,  and  might  be  condemned 
to  pay  to  the  Respondents  the  sum  of  £417  (Js.  8d..  with  interest  upon  the  amounts 
of  the  promissory  notes  and  costs. 

On  the  15th  of  October,  1856,  the  Appellants  tiled  their  answer  to  the  contesta- 
tion, maintaining  their  respective  declarations  to  be  true,  and  alleging,  amongst 
Other  things,  that  the  Defendant  never  did  business  at  Sainte-Scholastique.  nor 
lived  there,  after  the  1st  of  May.  1S55  :  and  that  since  that  date  he  had  lived  and 
done  business  at  Vankleek  Hill,  in  Upper  Canada  :  that  since  that  date  the  Re- 
lents had  not  sent  any  goods  to  the  Defendant:  that  the  Respondents  knew 
that  one  Melchior  Prevost  did  business  at  Sainte-Scholastique,  in  the  store  alleged 
by  the  Respondents  to  have  been  the  store  of  the  Defendant,  during  the  years  1853, 

1854,  and  1855.  up  to  the  6th  of  November  in  the  latter  year,  and  that  the  Re- 
spondents had  made  sale  to  Prevost.  for  the  store.     That  on  the  6th  of  November, 

1855,  Prevost,  by  a  bill  of  sale  formally  executed,  transferred  to  Macfarlane,  one  of 
the  Appellants,  [5]  the  whole  stock  in  trade,  debts,  and  books  of  account,  on  con- 
dition of  his  paving  certain  debts  Prevost  had  contracted  in  the  business,  amounting 

_  164:.'  14s.  5Jd.  and  the  rent  of  the  store,  and  that  Macfarlane  took  posse--  D 
of  the  store  and  of  all  that  was  so  sold  to  him.  That  Macfarlane  had  never  bought 
or  received  any  goods  or  effects  from  the  Defendant,  or  from  any  third  person,  with 
the  knowledge  that  they  belonged  to  the  Defendant  :  that  on  the  same  6th  of  Nov- 
ember, Macfarlane  entered  into  partnership,  by  a  deed  of  that  date,  with  the 
Appellant.  Josephte  (I.  Normantine  Desjardins.  wife  (separee  i/nant  aux  Mens)  of 
11  \.  Delesderniers.  under  the  name  of  Delesderniers  and  Co.,  and  betran  to  do 
business  with  such  stock  in  trade  at  the  store.  That  Macfarlane  acquired  the  stock 
in  trade  in  good  faith  and  without  fraud  or  collusion  with  the  Defendant. 
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On  the  21st  of  October,  1856,  the  Respondents  filed  their  replication,  denying 
the  material  allegations  of  the  Appellants,  and  alleging  facts  tending  to  prove  the 
fraud  and  nullitv  of  the  alleged  assignment  from  Prevost  to  the  Appellants. 

The  Respondents  also  filed  a  special  answer  to  the  answer  of  the  Appellants,  to 
which  the  Appellants  replied. 

No  demurrer  or  objection  in  law  was  filed  by  the  Appellants. 
The  issues  in  fact  being  joined  the  parties  proceeded  to  enquite.  when  evidence 
wa»  produced  on  both  sides.     It   was  proved  that,  before  September.   1853,  H.   N. 
Delesderniers  carried  on  business  at  the  store  at  Sainte-Scholastique,  and  that  from 
[6]  that  time  till  about  June.  1854,  the  same  business  was  carried  on  at  the  same 
place  in  the  name  of  Prevost,       H.  N.  Delesderniers  continued,  however,  to  reside 
there  and  to  manage  the  business  as  clerk  to   Prevost.       On  the  pan  of  the  Re- 
spondents, several  witness  ved  that   about   June.    185-4.  the  business  changed 
hands,  and  instead  of  being  carried  on  by  and  in  the  name  of  Prevost,  was  carried 
on  by  and  in  the  name  of  the  Defendant.     That  after  that  time  the  Respondents' 
dealings  and  accounts  were  carried  on  and  made  with  the  Defendant,  either  per- 
sonaJlyor  through  his  brother.  H.  N.  Delesderniers.  who  acted  as  his  agent,  and  that 
after  that  time  credit  was  given  and  goods  were  supplied  by  them  to  the  Defendant, 
and  no  longer  to  Prevost.     It  was  also  proved  that  in  the  spring  of  1855.  the  De- 
fendant ceased  to  reside  at  Sainte-Scholastique,  and  removed  to  Vankleek  Hill,  where 
he  betran  business,  and  opened  a  store.     Prevost.  the  assignor  of  the  bill  of  sale,  was 
called" as  a  witness  for  the  Respondent.-.      He  -tated.  that  he  was  not  interested  in  the 
event  of  the  suit  :  that  he  had  been  told  by  H.  X.  Delesderniers  that,  amongst  the  goods 
transferred  bv  the  bill  of  sale  to   Macfarlane  were  certain  goods  left   by  the  De- 
fendant at  the  store,  and  for  which  payment  was  due  to  the  Respondents.      Prevost 
was  cross-examined  for  the  Appellants,  who  reserved  to  themselves  the  right  of  calling 
him  as  a  witness  on  their  behalf,  but  they  did  not  call  him.     To  uphold  the  validity 
of  the  bill  of  sale,  the  Appellants  examined  witnesses  to  prove  that  the  Defendant 
had  not  carried  on  business  in  his  own  name  at  Sainte-[7]-Scholastique,  and  that, 
even  if  he  had  done  so.  he  ceased  to  do  so  immediately  upon  going  to  Vankleek  Hill. 
The  Appellants  also  produced  accounts  current  and  invoices  of  goods  furnished  by 
merchants  at  Montreal  to  the  store  at  Sainte-Scholastique  during  the  years   185°>. 
54,  and  1855.  with  a  view  to  show  that  Prevost  was  debited  for  such  goods.     . 
The  notarial  act  of  the  bill  of  sale  and  the  deed  of  partnership  of  the  6th  of 
November.  1855.  were  put  in  and  proved,  and  were  in  the  following  terms: — "  On 
this  dav.  the  6th  of  November.  1855.  in  the  afternoon,  before  us  the  undersigned 
Notaries  public,  duly  commissioned  and  sworn  in  and  for  that  part  of  the  Province 
of  Canada  heretofore  constituting  the  Province  of  Lower  Canada,  residing  in  the 
rict  of  Montreal,  in  the  Province  of  Canada  aforesaid:  personally  came  and 
appeared  Melchior  Prevost.  of  St.  Jerome,  in  the  District  of  Montreal.  Notary  public 
and  Merchant,  who  acknowledged  and  confessed  to  have  bargained,  sold,  assigned, 
transferred  and  made  over,  and  he  hereby  doth  bargain,  sell,  assign,  transfer  and 
make  over,  without  any  warranty  whatsoever,  to  Andrew  Macfarlane.  of  the  city  of 
Montreal,  in  the  District  of  Montreal.  Merchant,  present  and  accepting,  the  whole 
of  the  stock   in  trade,   animals,   and   movable   property  generally,   mentioned   and 
detailed  in  the  Schedule  marked  A.  hereunto  annexed,  identified  by  the  signatures 
of  the  said  parties,  and  us  the  said  Notaries,  and  all  the  debts  also  set  forth  in  such 
schedule,  and  all  bills  or  notes,  accounts,  and  books  of  account  on  which  the  same 
are  founded,  or  any  wise  connected  with  such  debts,  and  generally  all  property  re- 
ferred to  in  such  schedule,  and  likewise  [8]  all  the  riirht.  title  and  interest  of  the 
said  M.  Prevost  in  and  to  certain  property,  leased  by  him  from  one  Horace  Nelson 
Delesderniers.  under  and  by  virtue  of  two  certain  deeds  of  lease,  the  one  executed 
on  the  15th  of  September.   1853,  in  the  presence  of  Lamarche.  Notary  public,  and 
witnesses,  and  the  other  executed  on  the  28th  of  October.  1853,  in  the  presence  of  sani 
I  colleague,  Notaries  public,  and  in  and  to  all  right,  title,  and  interest 
of  him  the  said  M.  Prevos)  derived  or  derivable  from  said  two  deed-  of  lease  :   the  said 
\     Ifacfarlai                    izing  to  have  visited   the   herein   stocks,   animals,   and 
and  also  recognizes  to  have  the  whole  in  his  possession,  and  quits  the  said  M.  Pi 
The   present   deed    is  executed   in  consideration   that   the  said  A.   Macfarlane  shall. 
and  he  hereby  agrees  to.  pay  in  discharge  of  the  said  M.  Prevost  the  following  debts 
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due  in  respect  ui'  (Iil'  business  lie  carried  mi  in  said  premises  t<>  (1m-  following  parties, 
i(,  „it, : — Hudon  ami  nuevillon,  Merchants  of  the  city  of  Montreal,  the  sum  of 
£1379  13s.  '.id.;  Haldimand  and  Brothers,  Merchants  of  the  said  city  of  Montreal, 
the  sum  of  £119  lis.  6d.  j  Boivin  and  Lemay,  Merchants  of  the  said  city  of  Montreal, 
ilir  sum  of  £30  ;  F.  and  ,1.  Leclaire,  Merchants  of  the  said  city  of  Monl  real,  the  sum 
of  £48  13s.  ;  Lazure  and  Frere,  Merchants  of  the  said  city  of  Montreal,  the  sum  of 
£35  Is.  -id.;  Felix  Lafleur,  Clerk  of  the  parish  of  Ste.-Scholastique,  the  sum  of 
£3  5s.  s'.'.d. ;  A.  Macfarlane,  the  purchaser,  the  sum  of  £26  3s.  2d.  currency,  all 
the  same  sums  making  the  sum  of  £1642  lis.  5£d. ;  which  the  said  A.  Macfarlane 
promises,  and  bound  [9]  himself,  to  pay  to  the  said  creditors  as  if  he  was  the  personal 
drlii or  <>f  the  said  sum.  and  in  a  manner  thai  the  said  M.  Prevosl  will  qoI  be  troubled 

in  any  manner  whatsoever;  and  further,  in  consider! □   thai    the  said  A.   Mai 

farlane  shall,  and  lie  hereby  agrees  to,  pay  in  discharge  of  the  said  M.  Prevost,  anj 
i.  hi  that  may  ever  become  due  or  be  claimed  or  demanded  under  said  two  deeds  of 
lease.  Thus  done  and  passed  at  the  Parish  of  Ste.-Scholastique,  at  the  residence  of 
H.  N.  Delesderniers,  under  number  of  5351,  the  day,  month,  and  year  above  written, 
and  the  parties  have  signed  with  us  Notaries,  alter  the  reading  of  these  presents, 
according  to  law.  (Signed),  Melchoir  Prevost,  Andrew  Macfarlane,  L.  E.  Globensky, 
Notary  Augustus  Mackay,  Notary,  etc." 

The  deed  of  partnership  was  in  these  terms: — "  On  this  day,  the  6th  of  Novem- 
ber.  1.^55,  in  the  afternoon,  before  us  the  undersigned  Notaries  public,  duly  com 
missioned  and  sworn  in  and  for  that  part  of  the  Province  of  Canada  heretofon 
constituting  the  Province  of  Lower  Canada,  residing  in  the  District  of  Montreal. 
in  the  Province  of  Canada  aforesaid:  personally  came  and  appeared  Andrew  Mac- 
farlane, of  the  city  of  Montreal,  in  the  District  of  Montreal.  Merchant,  of  the  first 
part,  and  Josepthe  Normantine  Geraldine  Desjardins,  of  Ste.-Scholastique.   in  the 
District   of  Montreal  aforesaid,  trader,  Marchande  publique,  and  wife  of  Horatio 
Nelson    Delesderniers,   of    Ste.-Scholastique   aforesaid,    gentleman,    and    duly    sepa 
rated  from  her  said  husband  as  to  property  by  a  judgment  of  the  Superior  Court  of 
Lower   Canada,    sitting   in    and   for   the  said    District   of    Montreal,    and   the   said 
H.  N.  Delesderniers,  for  the  purpose  [10]  of  authorizing  his  said  wife,  as  he  hereby 
specially  does,  for  all  the  purposes  hereof,  of  the  second  part ;  wdio  declared  unto 
us  the  said  Notaries  that  they  have  covenanted  and  agreed,  and  they  hereby  do 
covenant  and  agree,  as  follows: — The  said  A.  Macfarlane  and  J.  N.  G.  Desjardins 
shall  carry  on  the  trade  and  business  of  country  Merchants  in  copartnership   at 
Ste.-Scholastique  aforesaid  under  the  name  or  firm  of  Delesderniers  and  Co.     The 
said   copartnership   shall  subsist    for   five  years   from   the   date  hereof,   and   unless 
either  party  notify  the  other  to  the  contrary  at  least  three  months  before  the  ex- 
piration of  such  five  years,  the  copartnership  shall  be  continued  for  another  year, 
and  so  on  every  succeeding  year,  unless  dissolved,  as  it  may  be  at  the  end  of  anv  one 
of  such  years,  by  a  notice  to  that  effect  by  either  party  to  the  other  at  least  three 
mouths  before  the  expiration  of   any  such  year.     Neither  of  the  said  copartners 
shall  have   power  to  sign  the  copartnership  signature  or  otherwise  bind  the  said 
firm  on  any  bill,  draft,  note  or  cheque,  unless  with  the  consent  in  writing  of  the 
other  copartner.     The  said  A.   Macfarlane  shall  have  the  exclusive   right  of   pin- 
chasing  goods  for  the  said  copartnership,  and  shall  have  liberty  to  furnish  the  said 
copartnership  with  goods  from  his  own  store  in  Montreal,  such  goods  to  be  taken 
by  the  copartnership  at  the  lowest  cash  prices,  and  to  be  paid  for,  with  interest, 
after  three  months  from  the  delivery  of  the  goods.     The  said  A.  Macfarlane  shall 
have  the  exclusive   nomination   and  appointment  of  the  book-keeper.     All  monies 
collected  shall  be  remitted  to  the  said  A.   Macfarlane  on  Saturday  of  every  week. 
A  balance-sheet  of  the  affairs  of  the  said  copartnership  shall  be  made  out  monthly 
and  forwarded  to  the  said  A.  [11]  Macfarlane.     Stock  shall  be  taken,  and  the  books 
of  the  concern  shall  he  balanced,  yearly,  on  the  10th  of  April.     The  said  H.  N.  Deles- 
derniers shall  be  employed  by  the  said  copartnership  as  a  salesman,  at  a  salary  of 
£25  currency  per  annum,  payable  quarterly.     The  said  J.   N.  (J.  Desjardins  shall 
in  nowise  be  concerned  or  interested  in  the  business  of  A.  Macfarlane  and  Co.   a1 
Montreal,  or  in  any  business  whatsoever  of  the  said  A.  Macfarlane  ;  the  said  copart- 
nership  being   limited   exclusively   to   the  business   to   be   carried   on   bv   the  said 
partners  together  at  Ste.-Scholastique  aforesaid.      The  said  J.  N.  G.  Desjardins  shall 
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be  allowed  £30  currency  for  each  clerk  who  shall  be  boarded  by  her.  and  shall  not 
draw  out  of  the  funds  of  the  concern  for  her  own  private  use  more  than  £100 
curi  innum.     The  said  A.  Macfarlane  having  advanced  to  the  said  copart- 

nership. _      Is         ney,  and  debts  to  the  exte:  -      61   1 4s.  5A-d.  currency,  that 

amount  shall  stand  as  a  debt  due  by  the  copartnership  to  him,  and  shall  bear  int 
from  this  dav  at  the  rate  of  6  per  cent  per  annum,  which  sum  and  ini  shall  lie 

first  paid  to  the  said  A.  Macfarlane  before  any  profits  shall  be  struck.  The  profits 
of  the  concern  shall  be  divided  equally  between  the  said  copartners,  at  the 

-   lution  of  the  said  copartnership.       Thus  done  and  passed  at  the  Parish  of 
-      ue.   at   the    residence    of    H.    X  •  -.    under   number   c 

the   dav.   month,   and   year   above   written,   and   the   parties   ha        -  _       i   with   us 
-  after  the  read     _  •  -       -  rding  1  Signed    Andrew 

--.  J.  X.  G.  Desjardins,  H.  X.  Delesderniers,  M.  Prevost,  X.P  .        °    -     • 
Mackav.  X.P. - 

[12]  The  Superior  Court  of  Lower  Canada,  on  the   18th  of  October         '  - 
livered  judgment,  as  follows: — "  Considering  that  the  Plaintiffs  cannot  obtain  the 
conclusions  of  their  contestation  in  this  cause,  filed  as  thereby,  they  pray,  unless 
the  deed  of  sale  and  transfer  made  and  executed  by  Melchior  Prevost  in  favour  of 
Andrew  Macfarlane.  one  of  the  Tien  n  the  6th  of  November.  1855.  in  the 

-•rs  of  the  T  -\id  contestation  mentioned,  and  in  this  cause 

produced  and  filed  of  record,  be  declared  null  and  of  no  effect  with  respect  to  the 
Plaintiffs,  and  having  been  made  by  fraud  and  collusion  between  Melchior  Pre 
the  Defendant,  and  the  s  the  Plaintiffs,  in  and  by  their  answers  to  the 

•     :  the  T .■  have  prayed  :  and  considering  that  the  Court  now  here 

t  not.  upon  the  evidence  of  the  record,  under  the  pleadii._-        -      s  had  and 
joined  in  -  se,  so  to  declare  the  deed  of  sale  and  transfer  null  and  of  no  effect, 

in  the  absence  of  Melchior  Prevost.  the  vendor  therein  mentioned  :  and  that  upon  the 
evidence,  and  bv  law.  Melchior  Prevost  must  be  impleaded  and  made  a  par' 
anv  action  or  proceeding  for  causing  the  deed  of  sale  and  transfer  to  be  so  declared 
null  and  of  no  loth  dismiss  the  contestation,  with  . 

From  this  judgment  the  Plaintiffs  (the  present   Respondents1!   appealed  to  the 
rt  of  Queen's  Bench  of  Lower  Canada.     The  appeal  was  heard  by  the  I 
Queen's  Bench  of  Lower  Canada,  before  die  Chief  J    -  -      Louis  Hypolite  La  Fon- 

nd  the  Puisne  Judees.  Aylwin.  Duval.  Meredith,  and  Mondelet.     The  .1 
differed  in  opinion.     The  Chief  Justice  and  the  Judges,  [13]  Aylwin  and  Mondelet. 
were  in  favour  of  the  appeal.     The  other  Judges.  Duval  and  Meredith,  dissented 
the  majoritv.     On  the  7th  of  December.  I860,  the  Court  pronounced  judgment 
on  the  appeal.     The  judgment  Ming  1  rmal  part-  -     -  -   — "It 

._    I  "hat  the  judgment  rendered  in  the  Superior  Court  be  reversed:  and 
it  is  ordered  that,  within  fifteen  days  from  the  service  of  the  present  judgment  upon 
them,  the  Respondents  (the  present  Appellants)  do  appear  before  the  Court  below, 
real,  to  make  a  declaration  de  novo,  upon  oath,  specifically  and  in  detail,  of 
-    and  merchandise  enumerated  in  the  schedule  annexed  ' 
deed,  as  were  in  their  hands,  power,  and  custody  in  the  house,  :ldi.»g 

•  Horace  Nelson  Delesderniers,  and  remaining  unsold  on  the  16th  day  of  January, 
356,  the  day  of  the  service  upon  them  of  the  process  of  attachment  in  this 
-  led,  and  also  of  all  such  sun.-  •  y  have  received  from  th     • 

ds  in  the  schedule  specified,  previously  to  the  attach' 
tnd  from  all  or  any  of  the  debtors  mentioned  in  the  schedule,  in  order  that, 
further  declaration  of  the  garnis       -    -  ich  other  and  further  proceedings 
bf  had.  as  to  law  and  justice  may  appertain  in  the  premises  :  and  it  is  further  .vl- 
■hat   the   Respond..      -  Appellants*  do   paj 

•         ■  -'-  by  them  incurred  in  this  ltehalf.  as  well  in  the 

•    the  Court   here:  and.  lastly,   it   is  ordered  that   the  record  He 
lirted.*1 

Vppellants  applied  for  leave  t"  ap-[14]-peal  against  this  judg 
.   Privy  Council.     The  leave  to  appeal  was  granted,   aftei 
ith    refer-  lable   value:   and   the   appeal   so    granted    *a« 

_ht  upon  the  same  grounds  to  l>e  dismissed:  but  the  decision  of  the  Co. 
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Queen's  Bench,  admitting  the  appeal,  was,  in  substance,  affirmed  by  Hei  MajeBty  in 
Privy  Council  (see  case  reported  on  this  point  ;  L5  Moore's  P.C.  Cases,  181  |. 

Sir   Hugh   Cairns.   Q.C.,   and    Mr.    Wickens,   Eor  the   Appellants.     The  sale   by 
Prevost  to  the  Appellant,  Macfarlane,  was  a  bona  fide  sale  made  for  valuable  con 

sideration,  and  lie  acquired  thereby  an  indefeasible  title  i<>  the  propertj  againsn 
the  creditors  of  John   Mark  Crank   Delesderniers.     There  was  qo  proof  whatever, 

and  no  attempt  to  prove,  that  when  Macfarlane  purchased  from  Prevosl  he  was 
acting  fraudulently  or  collusively,  or  had  any  knowledge  or  notice  whatever  of  any 
supposed  infirmity  in  Prevost's  title,  or  of  anything  tending  to  throvi  a  doubt  on 
it.  There  was  in  truth  no  such  infirmity.  The  sale  was  effected  by  a  notarial 
instrument,  properly  and  formally  executed  and  attested.  It  was  proved  that,  at 
the  date  of  the  sale.  Prevosl  was  carrying  on  the  business  at  Sainte-Scholastique :  he 
bad  at  the  lowest  the  reputed  ownership,  and  that,  according  to  the  old  Freucn  law 
prevailing  in  Lower  Canada,  in  the  absence  of  fraud,  is  sufficient.  Toullier, 
Le  Droit  Civil  Francais,  Tome  IX..  No.  171.  Troplong,  Lt  Droit  Civil,  dt  la  uente, 
Tome  V.,  eh.  4,  sees.  472-474.  The  words  contained  in  the  deed  of  sale,  "without 
any  war-[15]-ranty  whatsoever,"  raised  no  presumption  of  fraud,  as,  according  to 
the  French  law,  they  would  not  exclude  Prevost's  warranty,  if  that  were  required. 
Pothier,  Traiti  du  control  dt  vente,  Tome  I.,  No.  184;  Bourjou,  Le  Droit  Com/nwit 
d,  la  France,  Tome  II..  Tit.  8,  8.  4,  par.  18  (Edit.  1770),  De*  Execution*,  p.  495: 
Bonteiller,  B.  I.,  Tit.  8,  sec.  4.  A  grantee  for  value  must  have  knowledge  of  fraud, 
Voet  on  the  Pandects,  B.  XLII.,  Tit,  8  :  Bedarri,  'finite  du  Dol,  &c,  Tome  III.,  p.  194, 
Bee.  2,  p.  208  (Edit.  Paris,  1852).  The  deed  stands  until  it  is  set  aside  hy  actio 
revocatwe,  Bedarri,  Tome  I.,  p.  267.  Even  supposing  there  were  grounds  for  pro- 
ceeding to  annul  this  sale,  none  such  could  he  taken  in  the  absence  of  Prevost.  He 
is  a  necessary  party,  and  cannot  be  charged  with  fraud,  and  the  sale  made  by  him 
rescinded  on  such  ground,  without  bringing  him  formally  before  the  Court.  The 
decision  of  the  Queen's  Bench  cannot  be  supported  either  upon  the  law  or  facts  of 
the  case. 

The  Solicitor-General  (Sir  R.  Palmer),  and  Mr.  Charles  E.  Pollock,  for  tLe  Re- 
spondents.— This  appeal  is  premature.  The  judgment  of  the  Court  of  Queen's 
Bench  was  not  final  upon  the  merits,  it  was  left  open  in  the  further  progress  of  the 
cause  to  deal  with  the  property  as  justice  might  require.  The  Respondents  were 
entitled  to  judgment  against  the  Appellants  as  Tiers  saisis,  or  garnishees,  if  they 
q  err  proved  to  be  in  possession  of  goods  of  John  Delesderniers  sufficient  to  satisfy  the 
Respondents'  claim.  At  all  events  it  must  stand  to  the  extent  of  the  goods  of  John 
Delesderniers,  which  have  been  mixed  with  those  of  Prevost.  That  is  [16]  the  law  of 
the  Colony,  and  is  pleaded  and  admitted  on  all  hands.  Now,  the  Appellants'  title  is 
derived  entirely  from  the  notarial  deed  of  sale,  by  Melchior,  who  had  in  fact  no 
title  to  the  property  said  to  be  transferred,  which  belonged  to  John  Delesderniers, 
as  was  known  to  the  Appellant,  Macfarlane,  that  deed  therefore,  we  contend,  is  upon 
the  face  of  it  collusive  and  fraudulent.  It  purports  to  be  "  without  any  warranty 
whatsoever  "  ;  the  consideration  stated  in  it  is  colourable.  At  the  utmost  it  could 
"illy  operate  as  a  transfer  of  the  business.  There  was  no  valid  consideration  for 
the  debts  specified  in  the  schedule.  It  was  proved  moreover  by  the  witnesses 
examined  by  the  Respondents  that  Prevost  never  had  any  title  to  the  goods  said  to 
be  assigned  by  it.  It  is  contended,  that  no  decree  could  be  made  without  Prevost 
being  a  party  on  the  record,  but  he  was  before  the  Court,  being  called  by  the  Re- 
spondents as  a  witness  ;  and,  as  he  stated  he  had  no  interest  in  the  action,  it  was  not 
requisite  to  make  him  a  party  on  the  record.  If  he  was  a  necessary  party,  the  Appel- 
lant, Macfarlane,  whose  vendor  he  was,  ought  to  have  brought  him  before  the  Court ; 
and  if  the  objection  as  to  his  absence  was  worth  anything,  it  ought  to  have  been 
made  by  demurrer,  and  was  too  late  to  be  urged  at  the  hearing.  The  judgment  of 
the  Superior  Court  ought  not  to  have  ordered  Prevost  to  be  made  a  party,  as  that 
point  was  concluded  by  issue  being  joined,  and  the  only  issue  for  that  Court  to  try 
was  one  of  fact.  Best  on  Evidence,  s.  Ill  (3rd  edit.);  Beacon  v.  Seed  (•'!  Lower 
Can.  Rep.  446). 

[17]  Judgment  was  delivered  by 

The  Lord  Justice  Turner  (July  19,  1862). — This  is  an  appeal  from  a  judgment  or 
P.C.  iv.  609  20 
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decree  of  the  Court  of  l^ueen s  Bench  of  Lower  Canada,  reversing  a  judgment  or 
decree  of  the  Superior  Coun  of  the  same  Province.  The  proceedings  out  of  which 
this  appeal  arises  had  their  commencement  in  an  action  brought  by  the  Respondents 
against  one  John  Delesderniers,  for  the  recovery  oi  some  debts  due  from  him  to 
them,  and  to  which  action  the  Appellants  were  made  parties  as  Tien  sai^is,  or  gar- 
nishees, upon  allegations  that  they  had  in  their  hands  property  of  John  Delesder- 
niers applicable  to  the  payment  of  his  debts.  The  property  thus  alleged  to  belong 
to  John  Delesderniers.  and  to  be  in  the  hands  of  the  Appellants,  consisted  of  the 
stock  in  trade,  debts,  and  effects  of,  or  belonging  to.  a  trade  or  busine-s  carried  on 
at  a  place  called  Ste.-Scholastique,  a  few  miles  distant  from  Montreal:  and  the 
Appellants  claimed  to  be  entitled  to  this  property  under  a  notarial  instrument, 
dated  the  6th  of  November.  1855.  by  which  it  was  purported  to  be  assigned  by 
Melchior  Prevost  to  the  Appellant,  Andrew  Macfarlane  :  and  under  another  notarial 
•  iment  of  the  same  date,  by  which  the  Appellant,  Andrew  Macfarlane.  trans- 
ferred it  to  a  partnership  formed  by  that  instrument,  between  him  and  the  other 
Appellant,  Josephte  Normantine  Geraldine  Delesderniers.  the  wife  of  one  Horace 
Nelson  Delesderniers.  a  brother  of  John  Delesderniers.  and  who  was  separated  from 
her  husband,  quant  aur  biens.  The  Respondents,  however,  insist  that  Melchior 
Prevost  had  no  title  [18]  to  the  property  thus  purported  to  have  been  assigned  and 
transferred,  but  that  it  belonged,  and  was  known  by  the  Appellant,  Andrew  Mac- 
farlane. to  belong  to  John  Delesderniers. 

It  will  be  necessary,  presently,  to  refer  more  particularly  to  these  notarial  instru- 
ment.--, 'out  what  ha-  been  stated  is  sufficient  to  show  the  nature  of  the  questions  in 
dispute  between  the  parties  to  this  litigation.  The  Respondents  having  obtained. 
in  the  action  brought  by  them,  a  judgment  by  default  against  John  Delesderniers. 
went  on  with  the  action  against  the  Appellants,  the  Tiers  sais-is,  or  garnishees; 
and  a  mass  of  evidence  was  adduced  on  both  sides  as  to  the  title  to  the  property  in 
question,  the  evidence  relating  mainly  to  the  conduct  of  the  business,  with  a  view  to 
show,  on  the  one  side,  that  it  belonged  to  John  Delesderniers  :  and,  on  the  other, 
that  it  belonged  to  Melchior  Prevost.  The  cause  was  heard  in  the  Superior  Court, 
in  the  month  of  September,  1>V58.  and  that  Court,  by  its  judgment,  or  decree. 
bearing  date  the  18th  of  October.  1858,  declared  its  opinion  to  be  that  the  sale  t-> 
the  Appellant.  Andrew  Macfarlane.  could  not  be  set  aside  in  the  absence  of  Melchior 
Prevost.  but  that  he  must  be  made  a  party  to  any  action  or  proceeding  for  setting 
aside  the  sale,  and.  accordingly,  the  Court  dismissed  the  action  as  against  the 
Appellants,  with  costs 

The  Respondents  appealed  to  the  Court  of  Queens  Bench  from  this  judgment, 
or  decree.  That  Court  differed  from  the  Superior  Court  on  the  question  of  form  on 
which  it  had  decided,  and  entered  fully  into  the  merits  of  the  case,  and  by  its  judg- 
ment, or  decree,  bearing  date  the  7th  of  [19]  December.  1860.  reversed  the  decree 
or  sentence  of  the  Superior  Court,  and  ordered  that  the  present  Appellants — who 
were  Respondents  in  that  Court — should  make  a  declaration  de  novo  upon  oath,  of 
all  such  goods,  wares,  and  merchandizes  mentioned  in  the  schedule  to  the  deed  of 
sale  by  Melchior  Prevost  to  the  Appellant.  Andrew  Macfarlane.  as  were  in  their 
hands,  power,  and  custody,  and  remaining  unsold  on  the  16th  of  January.  1856, 
the  day  of  the  service  upon  them  of  the  process  of  attachment  in  the  cause  :  and  aha 
of  all  such  sums  of  money  as  they  had  received  from  the  sale  of  any  of  the  said 
goods  previously  to  the  said  attachment,  and  from  all  or  any  of  the  debtors  men- 
1  in  the  said  schedule,  in  order  that  upon  such  further  declaration  of  the  Appel- 
lants such  further  proceedings  might  be  had  as  to  law  and  justice  might  appertain; 
and  further  ordered  that  the  Appellants  (the  Respondents  in  that  Court)  should 
pay  to  the  Respondents  (the  Appellants  in  that  Court)  the  costs  both  in  the  Superior 
rt  and  in  that  Court. 

The  Judges  of  the  Court  of  Queen's  Bench,  however,  were  divided  in  opinion  upon 
the  case,  three  of  them  lieinir  in  favour  of  the  decree  pronounced  by  the  Court,  and 
the  other  two  being  of  opinion  that  the  action  ought,  as  against  the  Appellai 
lie  dismissed.  The  appeal  before  us  is  from  the  above-mentioned  judgment,  or 
decree,  of  the  Court  of  Quel  •  s  Bench.  It  was.  in  the  first  place,  insisted,  on  the  part 
'•f  the  Respondents,  in  opposition  to  this  appeal,  that  it  was  premature;  that  the 
judgment  of  the  Court  of  Queen's  Bench  was  not  final  and  conclusive,  but  left  it 
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open  to  the  Court,  in  the  [20]  further  progress  of  the  cause,  to  deal  with  the  property 
in  question  as  justice  might  require  ;  but  their  Lordships  are  satisfied  that  this  judg- 
ment or  decree  subjects  the  property  in  question,  finally  and  conclusively,  to  th<- 
payment  not  only  of  the  debts  due  to  the  Respondents  from  John  Delesderniera,  but 
of  other  debts  due  from  him.  This  was  the  conclusion  al  which  their  Lordships 
arrived  upon  the  occasion  of  the  petition  presented  by  the  Respondents  to  dismiss 
this  appeal  as  incompetent,  and  the  further  consideration  which  they  have  given  to 
the  ease  confirms  them  in  the  opinion  which  they  then  expressed.  They  are  of 
opinion,  therefore,  that  the  preliminary  objection  insisted  upon  by  the  Respondents 
cannot  be  maintained. 

It  remains,  then,  to  dispose  of  the  case  either  upon  the  point  of  form  which  pre- 
vailed in  the  Superior  Court,  or  upon  the  merits,  and  their  Lordships  think  it  better 
to  dispose  of  it  upon  the  merits.  They,  therefore,  give  no  opinion  upon  the  point 
of  form. 

In  dealing  with  the  case  upon  the  merits  it  will  be  convenient,  in  the  first  place. 
•  nsider   the   operation    and   effect    of   the   notarial   instruments   of   the   6th   of 
November.   1855  ;  looking  at  them,  first,  as  they  stand  independently  of  the  other 
evidence  in  the  cause  ;  and  secondly,  as  they  may  be  affected  by  that  other  evidence. 

By  the  first  of  these  notarial  instruments.  Melchior  Prevost  purports  to  assign, 
without  any  warranty  whatever,  to  the  Appellant,  Andrew  Macfarlane.  the  whole 
of  the  stock  in  trade,  animals,  and  movable  property  generally,  mentioned  and 
detailed  in  the  schedule  annexed  to  the  instrument  [21]  and  all  the  debts,  also  set  forth 
in  such  schedule:  and  all  bills  or  notes,  accounts  and  books  of  account  on  which  the 
same  are  founded,  or  anywise  connected  with  such  debts  ;  and  generally  all  propertv 
referred  to  in  such  schedule  :  and  likewise  all  the  right,  title,  and  interest  of  tie 
Melchior  Prevost  in  and  to  certain  property  leased  by  him  from  one  Horace  Nelson 
Delesderniers,  under  and  by  virtue  of  two  certain  deeds  of  lease,  executed  the  one  on 
the  15th  of  September.  1853.  and  the  other  on  the  28th  of  October,  1853,  and  in  and  to 
all  right,  title,  and  interest  of  him  the  said  Melchior  Prevost,  derived  or  derivable 
from  the  said  two  deeds  of  lease,  in  consideration  that  the  Appellant.  Andrew  Mae 
farlane.  shall,  and  he  thereby  agreed  to  pay,  in  discharge  of  the  said  Melchior 
Prevost,  certain  debts  due  in  respect  of  the  business  he  carried  on  in  the  said 
premises,  which  debts  are  enumerated  in  the  instrument,  and  mentioned  to  amount 
in  the  whole  to  the  sum  of  £1642  14s.  5Ad.,  and  which  debts  the  Appellant.  Andrew 
Macfarlane,  promised  and  bound  himself  to  pay  to  the  said  creditors  as  if  he  was 
the  personal  debtor  of  the  said  sum,  and  in  a  manner  that  the  said  Melchior  Prevost 
would  not  be  troubled  in  any  manner  whatsoever  :  and  further  in  consideration  that 
the  Appellant,  Andrew  Macfarlane.  should,  and  he  thereby  agreed  to  par.  in  discharge 
of  the  said  Melchior  Prevost.  any  rent  that  might  ever  become  due,  or  be  claimed  or 
demanded  under  the  said  two  deeds  of  lease. 

Appended  to  this  notarial  instrument  there  is  a  schedule,  setting  forth  in  great 
detail  the  particulars  of  the  stock  in  trade  and  debts  belonging  to  [22]  the  business 
at  Ste.-Scholastique,  and  purporting  to  be  assigned  by  the  instrument  :  and  by  this 
schedule  it  appears  that,  according  to  the  prices  set  upon  the  goods,  and  the  amounts 
at  which  the  debts  were  taken,  the  total  value  of  the  property  assigned  was 
£4061  14s.  5id.,  leaving,  after  deducting  the  £1612  14s.  7 A d .  to  be  paid  by  Melchior 
Prevost,  a  clear  balance  of  £2448  19s.  lOd. 

By  the  other  of  these  notarial  instruments,  the  Appellants  agreed  to  carry  on  the 
trade  or  business  of  country  Merchants  in  partnership  at  Ste.-Scholastique.  for  the 
term  of  five  years,  and  afterwards  from  year  to  year,  unless  and  until  notice  of 
dissolution  should  be  given,  as  therein  mentioned.  Neither  of  the  partners  was  to 
have  power  to  bind  the  firm  by  any  bill,  note,  or  cheque,  without  the  consent  of  the 
other.  The  Appellant.  Andrew  Macfarlane,  was  to  have  the  exclusive  right  of  pur- 
chasing goods  for  the  partnership,  and  to  have  liberty  to  furnish  the  co-partnership 
with  goods  from  his  own  store,  the  goods  to  be  taken  by  the  partnership  at  the  lowest 
cash  prices,  and  paid  for  with  interest  three  months  after  delivery.  He  was  also 
to  have  the  exclusive  nomination  of  the  bookkeeper,  and  all  moneys  collected  were  to 
be  remitted  to  him  every  week.  A  balance-sheet  of  the  affairs  of  the  partnership 
was  to  be  made  out  monthly  and  forwarded  to  him,  and  stock  was  to  be  taken  and  the 
books  balanced  yearly.     Horace  Nelson  Delesderniers  was  to  be  employed  by  the 
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partnership  as  salesman,  at  a  salary  of  £25  per  annuin.  The  Appellant.  Josepkte 
Normantine  Geraldine  Delesderniers,  was  to  be  allowed  £30  annually  for  each  clerk 
ded  by  her,  and  was  not  to  draw  out  of  the  funds  of  the  [23]  concern  for  her  own 
private  use  more  than  ilUU  a-year  ;  and  lastly,  it  was  agreed  that  the  Appellant, 
Andrew  Macfarlane,  having  advanced  to  the  partnership  goods,  money,  and  debts, 
to  the  extent  of  £4061  14s.  5Ad..  that  amount  should  stand  as  a  debt  due  by  the  co- 
partnership to  him,  and  should  bear  interest  at  6  per  cent.  :  that  that  sum  and  interest 
should  be  first  paid  to  the  Appellant,  Andrew  Macfarlane,  before  any  profits  were 
struck,  and  that  the  profits  of  the  concern,  if  any.  should  be  divided  equally  between 
the  partners  at  the  dissolution  of  the  partnership. 

These  notarial  instruments  were  much  commented  upon  on  the  part  of  the  Re- 
dents  in  the  course  of  the  argument  before  us,  the  Respondents  contending 
that  these  instruments  evidenced  that  the  sale  purported  to  be  made  by  the  first  of 
the  instruments  to  the  Appellant.  Andrew  Macfarlane.  was  not  and  could  not  be  a 
harm  fide  sale.  It.  was  insisted,  on  their  pan.  that  the  first  of  these  instruments 
operated  and  was  meant  to  operate  only  as  a  transfer  of  the  business  to  the  Appellant, 
Andrew  Macfarlane,  subject  to  the  payment  by  him  of  the  debts  which  were  due  from 
it.  and  the  Respondents  relied  upon  the  sale  being  without  warranty — upon  the  value 
of  the  property  purported  to  be  assigned,  as  specified  in  the  schedule,  when  compared 
with  the  amount  of  the  debts  which  the  Appellant.  Andrew  Macfarlane.  undertook  to 
j.av — upon  the  property  purported  to  be  assigned  having  been  carried  by  the  Appel- 
lant. Andrew  Macfarlane,  into  the  partnership  between  the  Appellants,  as  being  of  the 
value  mentioned  in  the  schedule — and  upon  the  contemporaneous  formation  of  the 
partnership  be-[24]-tweeii  the  Appellants,  and  the  connection  with  that  partnership 
of  Horace  Nelson  Delesderniers.  the  brother  of  John  Delesderniers.  and  the  husband  of 
the  Appellant.  Josephte  Normantine  Geraldine  Delesderniers. 

These,  no  doubt,  are  circumstances  calculated  to  excite  suspicion:  but,  on  the 
other  hand,  the  authorities  which  were  referred  to  on  the  part  of  the  Appellants, 
and  which  were  not  controverted  on  the  pan  of  the  Respondents,  seem  to  prove  that, 
notwithstanding  the  provision  that  the  sale  was  without  warranty,  the  vendor  would 
be  liable  to  the  purchaser  if  he  sold  with  knowledge  that  lie  had  no  title  :  and  whatever 
the  law-  of  Lower  Canada  upon  this  point  may  be,  on  which  their  Lordships  give  no 
opinion,  they  see  no  reason  to  sup^pose  that,  because  the  sale  was  without  warranty, 
it  was,  therefore,  fraudulent.  It  would,  they  think,  be  going  too  far  to  assume  that, 
because  a  vendor  refuses  to  warrant,  it  must,  therefore,  be  taken  that  the  purchaser 
knew  that  there  was  fraud  or  that  there  was  no  title,  although,  of  course,  in  such  a 
case  a  purchaser  must  take,  subject  to  the  risk  of  a  title  being  proved  against  him. 

Then  as  to  the  first  of  these  instruments  operating  only  as  such  a  transfer  of  the 
business  as  contended  for  by  the  Respondents,  and  as  to  the  value  of  the  property 
transferred,  it  is  true  that  upon  the  face  of  the  instrument  its  operation  would 
appear  to  be  such  as  the  Respondents  allege,  and  the  value  such  a*  represented  by 
the  schedule:  but.  on  the  other  hand,  having  regard  to  the  nature  of  this  bus: 
it  is  impossible  to  suppose  that  all  the  goods  enumerated  in  the  schedule  could  be  sold 
at  the  prices  at  [25]  which  they  were  valued,  or  that  all  the  debts  which  are  men- 
tioned in  the  schedule  were  jrood  debts  and  could  be  recovered  without  loss  ;  and  the 
Kespondents  have  Lriven  no  evidence  either  as  to  the  value  of  the  -.roods  or  the 
character  of  the  debts.  And  as  to  the  formation  of  the  partnership  between  the 
Appellants  and  the  connection  of  Horace  Xelson  Delesderniers  with  the  business 
to  be  carried  on  by  it.  it  was  quite  competent  to  the  Appellants  to  come  to  any  agree- 
ment which  they  might  think  tit  as  to  the  terms  of  the  partnership  between  them; 
and  the  other  facts  relied  on  by  the  Respondents  are  sufficiently  accounted  for  by  the 
circumstances  to  which  we  are  about  to  refer,  evidencing  as  they  do  the  importance 
of  the  services  of  Horace  Nelson  Delesderniers  being  retained  in  the  business  to  be 
•  arried  on.  It  may  be  well  to  add,  on  this  part  of  the  case,  that  it  is  difficult  to 
suppose  that  if  any  fraud  had  been  in  contemplation,  these  notarial  instruments 
would  have  been  prepared  in  the  form  in  which  they  are  found.  Looking,  therefore, 
to  these  instruments  without  reference  to  the  other  facts  which  have  been  proved  in 
the  cause,  their  Lordships  have  no  hesitation  in  savins;  that  the  instruments,  although 
they  may  not  be  altogether  free  from  suspicion,  do  not  warrant  any  judicial  con- 
clusion unfavourable  to  the  case  of  the  Appellants. 
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It  becomes  necessary  then  to  examine  the  other  evidence  in  the  cause,  and  to 
consider  to  whom,  according  to  that  evidence,  the  property  in  question  ought  to  be 
held  to  have  belonged:  but  on  this  pari  of  the  case  i(  will  be  suffi  ienl  foi 
Lordships  to  state  the  conclusions  al  which  they  [26]  have  arrived,  without  en 
into  the  details  of  the  evidence  which  their  Lordships  have  fully  weighed  and  con- 
sidered. It  will  be  convenient,  however,  before  stating  those  conclusions  to  point 
out  the  position  of  the  different  persons  whose  acts  and  conduct  it  is  necessary  to 
consider. 

Melchior  Prevosl  was,  it  appears,  in  and  prim-  to  the  month  of  September,  L853, 
and  has  ever  since  been  a  Notary,  carrying  on  business  at  St.  Jerome,  a  place  di- 
about  ten  or  twelve  miles  from  Ste.-Scholastique.  Horace  Nelson  Delesderniers  was 
up  to  the  month  of  September.  1853,  the  undoubted  owner  of  the  trade  or  business 
in  question,  carrying  on  that  trade  or  business  at  Ste.-Scholastique.  John  Deles- 
derniers carried  on  some  business  at  St.  Jerome,  for  some  time  before  and  until 
about  the  spring  of  the  year  1854.  when  he  sold  off  his  stock  at  that  place,  and 
removed  to  Ste.-Scholastique.  where  he  remained,  living,  as  it  would  appear,  at  least 
during  some  part  of  the  time,  with  his  brother  Horace  Nelson  Delesderniers.  until 
some  time  about  the  spring  of  the  year  1855.  when  he  removed  to  a  place  called 
Vankleek  (about  fifty  miles  distant ).  and  established  himself  in  business  at  that  place. 
The  Appellant.  Andrew  Macfarlane.  was  previous  to  the  month  of  September  1853, 
and  has  ever  since  been,  a  general  merchant  or  trader  at  Montreal. 

Such  having  been  the  position  of  these  several  persons,  we  find  that  in  the  month 

of  September,   1853,  this  business  passed  into  the  hands  of  Melchior  I'revost,  who 

then  began  to  carry  it  on.  Horace  Nelson  Delesderniers  acting  as  his  agent  in  the 

conduct  of  it.     It  was  suggested  on  the  part  [27]  of  the  Respondents,  in  the  course  of 

the  argument   on  their  part,  that   there  never  was  any  bona  fide  transfer  of  the 

business  by  Horace  Nelson  Delesderniers  to  Melchior  Prevost.  but  that.  Horace  Nelson 

Delesderniers  having  become  involved  in  difficulties.  Melchior  I'revost  lent  him  the 

use  of  his  name  for  the  purpose  of  protecting  the  property  embarked  in  the  business 

from  the  demands  of  his  creditors.     Their  Lordships,  however,  can  find  nothing  in 

the  evidence  which  can  justify  this  conclusion.     It  was  stated  at  the  bar,  on  tiie  part 

of  the  Appellants,  and  not  denied  on  the  part  of  the  Respondents,  that  it   is  not 

unusual  in  Canada  for  Notaries  to  carry  on  a  business  of  this  description,  and  the 

evidence  furnishes  no  ground  to  suppose  that   Melchior  Prevost's  taking  up  this 

business  was  unusual  or  extraordinary.      Leases  were  granted  to  Melchior  Prevost 

of  the  premises  on  which  the  business  was  carried  on,   and   it   appears  from  the 

evidence  that,  in  and  very  soon  after  September.  1853,  he  laid  out  large  sums  of 

money  in  the.  purchase  of  stock  for  the  business.     Their  Lordships,  therefore,  feel 

no  doubt   that,   in   September,    1853.   Melchior   Prevost   became  the  owner   of   t'ns 

business,  and  of  the  stock  and  effects  belonging  to  it,  and  they  think  it  equally  clear 

that  he  continued  in  such  ownership  down  to  the  spring  of  the  year  1854,  cond'naing 

the  business  bv  Horace  Nelson  Delesderniers.  as  his  agent. 
*  .  .        .  .  *       . 

This  is  an  important  point  in  the  case,  for  it  being  established  that  Melchior 

Prevost  was  at  one  time  the  owner  of  the  business,  the  onus  of  proving  that   he 
ceased  to  be  so  must  rest  upon  the  Respondents. 

[28]  The  Respondents  have  not.  in  their  Lordships"  opinion,  satisfied  the  obli- 
gation thus  resting  on  them.  It  is  true  that  they  have  proved  that  from  the  spring 
of  the  year  1854  to  the  spring  of  the  year  1855  John  Delesderniers  acted  and  inter- 
fered in  this  business  to  a  great  extent,  and  if  the  case  had  rested  solely  upon  his 
acts  and  interference,  it  would,  perhaps,  have  teen  right  to  have  concluded  tha'„  he 
had  become  the  purchaser  of  the  business:  but  the  Respondents  have  called  as  their 
witnesses,  Melchior  Prevost  and  Horace  Nelson  Delesderniers,  both  of  whom  must 
have  known  whether  John  Delesderniers  had  purchased  the  business  or  not.  and  tin 
testimony  of  both  those  witnesses  appears  to  their  Lordships  to  show  that  he  never 
did.  in  fact,  become  the  purchaser  of  it.  There  is  no  proof,  on  the  part  of  the  Re- 
spondents, that  he  paid  any  consideration  for  the  alleged  purchase,  and  he  could  not 
have  become  the  purchaser  upon  the  terms  of  paying  the  debts  then  due  from  t  lie 
business,  as  it  appears  by  the  evidence  that  Melchior  Prevost,  after  the  date  of  the 
supposed  purchase,  continued  to  make  payments  on  account  of  those  debts.  Again, 
there  is  no  proof,  on  the  part  of  the  Respondents,  of  any  assignment  having  been 
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made  to  John  Delesderniers  of  the  leasehold  promisee  on  which  the  bu> 
carried  on.  aud  he  can  hardly  l>e  supposed  to  have  become  the  purchaser  of  the  business 
without  taking  an  assignment  of  those  premises.  But  what  has  seemed  to  their  Lord- 
ships vet  more  important  in  its  bearing  upon  this  question,  is  the  fact  which,  in 
their  Lordships'  opinion,  is  conclusively  established  by  the  evidence,  that  from  the 
time  when  John  Deles-[29]-derniers  went  to  Vaukleek.  the  business,  if  in  fact  it  had 
ever  been  abandoned  by  Melchior  Prevost.  was  resumed  by  him.  and  was  continued  to 
^rried  on  by  him  until  the  sale  to  the  Appellant.  Andrew  Macfarlane.  without, 
so  far  as  appears,  any  interference  on  the  part  of  John  Delesderniers,  who  appears. 
by  the  evidence,  to  have  been  present  when  the  sale  to  the  Appellant.  Andrew  Mac- 
farlane. took  place. 

Their  Lordships,  therefore,  upon  the  whole  of  this  case,  are  satisfied  that  what- 
ever may  have  been  the  dealings  between  John  Delesderniers  and  Melchior  Prevost. 
■etween  the  spring  of  the  year  1854  and  the  spring  of  the  year  1855.  there  never 
was  any  complete  sale  to  John  Delesderniers  of  this  business,  or  the  stock,  debts, 
and  effects  which  belonged  to  it  :  and  further,  they  think  that  if  there  was.  in  fact, 
any  such  sale,  there  is  no  sufficient  proof  of  such  notice  to  the  Appellant.  Andrew 
Macfarlane.  as  could  entitle  the  Respondents  to  follow  the  goods  into  his  hands. 

Their  Lordships,  therefore,  are  of  opinion,  that  the  judgment  or  decree  of  the 
Court  of  Queen's  Bench  cannot  be  maintained.  It  was  urged,  on  the  part  of  the 
Respondents,  that,  at  all  events,  it  ought  to  be  maintained  to  the  extent  of  any  goods 
of  John  Delesderniers  which  may  have  been  intermixed  with  the  goods  of  Melchior 
Prevost.  but  it  does  not  appear  by  the  evidence,  so  far  as  their  Lordships  can  find. 
*hat  any  of  such  goods  were  remaining  at  the  time  of  the  purchase  by  the  Appellant. 
Andrew  Macfarlane.  and  this  view  of  the  case,  if  well  founded  as  to  the  facts,  would 
be  [30]  met  by  the  point  as  to  the  absence  of  notice,  which  has  last  been  adverted  to. 

Their  Lordships,  therefore,  will  humbly  recommend  Her  Majesty  to  reverse  the 
judgment  or  decree  complained  of  by  this  appeal,  and  to  direct  that  the  action  or 
suit  brought  by  the  Respondents  against  the  Appellants  be  dismissed  as  against 
them  with  costs,  both  in  the  Superior  Court,  in  the  Court  of  Queen's  Bench,  and  in 
this  Court. 


[31]  "X  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY  OF 

ENGLAND. 

LAIRD  and  Others.— J.  BROWMJE  and  Others,— Respondent*  *  [Feb.  13. 

and  July  9  and  16,  1862]. 

The  "  Ulster." 

The  time  for  asserting  an  appeal  from  the  High  Court  of  Admiralty  to  Her 
Majesrv  in  Council  is.  according  to  the  practice  in  force,  fifteen,  and  not  ten 
days,  as  limited  by  the  Civil  law  ^1   Moo.  P.C.  (N.S.)  35]. 

An  offer  made  by  the  agents  of  the  Appellants  to  the  agents  of  the  Responds 
tendering  a  specific  sum  as  the  full  amount  in  satisfaction  of  the  dai: 
and  costs,  the  Respondents  were  declared  entitled  to  by  the  judgment  of  the 
.  rt.  made  after  judgment,  but  declined,  held  not  to  perempt  the  Appel- 
lants" right  to  appeal. 

Decree  of  the  Court  of  Admiralty  in  a  cause  of  damage  by  collision  reversed 
upon  the  evidence,  with  costs 

This  was  an  application  to  dismiss  an  appeal  allowed  by  the  High  Court  of 
Admiralty  from  a  decree  of  that  Court,  on  the  grounds,  first,  that  it  had  not  lwen 
interposed  within  ten  days  from  the  date  of  the  decree  or  sentence:  and  secondly, 
that  if  valid,  it  had  lieen  perempted  by  the  act  of  the  agents  for  the  Appellants. 

*  Present:  Lord  Kingsdown.  the  Master  of  the  Rolls  (Sir  John  Romilly),  and 
Sir  John  Taylor  Coler. 
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The  original  cai'se  was  a  suit  for  damage  by  collision,  instituted  on  behalf  of 
the  Respondents,  the  owners  of  the  schooner  Tagut,  against  the  steam-ship 
I'lster,  belonging  to  the  Appellants. 

[32]  The  facts  of  the  collision  are  fully  staled  in  the  ultimate  judgment  of  their 
Lordships  (Post  [1  Moo.  P.C.  (N.S.)J,  p.  37).  It  appeared  that  the  collision  occurred 
on  the  28th  of  April,  1860,  in  the  river  Mersey.  At  the  time  of  the  collision,  the 
([xter  was  proceeding  down  the  Mersey,  heading  to  the  northward,  in  tow  of  two 
steam-tugs,  one  of  which  was  ahead,  and  the  other  on  the  port  quarter,  for  the 
purpose  of  being  taken  to  the  Sandon  Dock  at  Liverpool,  to  he  titled  with  machinery, 
and  was  a  little  to  the  east  side  of  the  mid-channel.  The  tide  at  the  time,  it  wan 
alleged,  was  flowing  at  the  rate  of  less  than  one  knot  an  hour  in  mid-channel,  and 
was  of  no  force  on  the  Liverpool,  the  starlxiard  side  of  the  river,  and  the  wind  was 
blowing  a  moderate  breeze  from  the  south.  The  Tag  us  had  come  out  of  the  Saint 
Ceorge's  Dock  Basin,  which  is  on  the  Liverpool  side  of  the  river,  under  sail,  bound 
for  Lisbon,  and  was  steering  right  across  the  river  to  the  westward.  Under  these 
circumstances,  the  Respondents  charged  the  Ulster  with  blame  for  not  having 
ported  her  helm,  so  as  to  go  under  the  stern  of  the  Tagus,  whilst,  on  the  other  hand, 
the  present  Appellants  charged  the  Tagus  with  the  blame  of  the  collision,  for  having 
persisted  in  attempting  to  cross  the  course  of  the  Ulster  and  her  tugs. 

Evidence  was  entered  into  by  both  parties,  and  on  the  27th  of  November,  I860, 
the  Judge  of  the  Admiralty  Court  (the  Right  Hon.  Dr.  Lushington),  assisted  by  two 
of  the  Trinity  Masters,  by  his  interlocutory  decree  pronounced  for  the  damage  [33] 
proceeded  for,  condemned  the  Appellants  in  costs,  and  referred  the  case  to  the 
Registrar,  assisted  by  Merchants,  to  report  the  amount  thereof. 

On  the  11th  of  December,  1860,  the  Appellants  asserted  an  appeal  against  this 
decree.  On  the  8th  of  June,  1861,  the  usual  inhibition,  citation  and  monition  for 
process  were  decreed;  and,  on  the  20th  of  November,  1861,  returned  as  executed. 

On  the  29th  of  November.  1861,  the  Respondents'  Proctor  appeared  to  the  in- 
hibition, and  prayed  to  be  heard  on  his  Act  on  petition  in  objection  to  the  appeal. 
The  petition  prayed  that  the  appeal  might  be  dismissed  on  two  grounds: — First, 
that  it  was  originally  invalid,  by  reason  of  its  not  having  been  made  within  ten 
days  from  the  date  of  the  decree,  or  sentence;  and  secondly,  that,  if  valid,  it  was 
perempted  by  a  letter  written  by  the  agents  of  the  Appellants  to  the  agents  of  the 
Respondents  on  the  18th  of  January,  1861,  tendering  the  sum  of  £540,  as  the  full 
amount,  and  in  "  satisfaction  of  the  damages  the  owners  were  intitled  to  recover." 
with  costs  of  the  suit  ;  but  which  offer  had  been  declined  by  the  Respondents. 

The  Appellants  by  their  answer  denied  that,  according  to  the  law  and  practice 
of  the  Court,  an  appeal  was  invalid,  unless  interposed  within  ten  days  of  the  sentence 
or  decree,  and  insisted,  that  the  appeal  was  duly  made,  having  been  asserted  on  the 
11th  of  December,  1860,  and  within  fifteen  days  from  the  27th  of  November,  1860, 
the  date  of  the  decree ;  they  also  denied  that  it  was  perempted  by  the  letter  in  question. 
It  was  admitted  on  behalf  [34]  of  the  Appellants  that  the  letter  was  written  as 
alleged  by  their  agents,  and  on  behalf  of  the  Respondents  it  was  also  admitted,  that 
the  offer  contained  in  the  letter  was  rejected.  The  cause,  which  in  these  preliminary 
proceedings  was  as  usual  conducted  before  the  Surrogate,  was  assigned  by  him  for 
hearing  before  the  Judicial  Committee. 

Dr.  Deane,  t^.C,  and  Mr.  V.  Lushington,  in  support  of  the  petition  of  the 
Respondents,  insisted  ;  first,  that  the  Court  of  Admiralty,  being  governed  by  the  Civil 
Law,  the  rule  regarding  the  time  for  appealing  from  a  decree  or  sentence  of  the 
Court,  must  be  in  accordance  with  that  law,  and  that  the  limitation  was  ten  and  not 
fifteen  days,  the  period  assigned  to  the  Ecclesiastical  Courts  by  the  Statute,  24th 
Hen.  VIII.,  c.  12,  s.  7,  to  which  Courts  alone  that  Statute  is  applicable.  In  support 
of  that  position  they  cited  Browne's  "  Civil  and  Admiralty  Law,"  Vol.  II.,  p.  436 
(2nd  Edit.),  and  the  early  edition  of  Clarke's  Praxis,  Tit.  51,  a  work  said  by  Lord 
Hardwick,  in  Sir  HenryBlount's  Case  (1  Atkyns,  296),  to  be  of  undoubted  credit 
and  authority,  the  edition  of  which  then  in  use,  that  of  1722,  as  well  as  the  earlier 
edition  of  1667,  giving  ten  days  as  the  limit  for  appealing.  They  admitted  that  in 
the  later  editions  of  1743  and  1798,  Tit.  53,  the  time  is  stated  to  be  fifteen  days, 
but  insisted  that  by  the  Statute,  3rd  and  4th  Will.  IV..  c.  41,  transferring  appeals 
from  the  Admiralty  Courts  to  the  Judicial  Committee  of  the  Privy  [35]  Council,  it 
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o  provided,  that  all  such  appeals  should  He  made  within  -  . 
times  as  they  might  previously  be  made,  unless  ordered  to  the  contrary  by  His 
Majesty  in  Council,  which  had  not  been  done,  and  therefore  that  the  time  limited 
by  the  Civil  Law  was  still  the  rule,  and  must,  if  insisted  upon,  be  strictly  enforced. 
They  cited  upon  the  rule  of  the  Civil  Law.  the  Code.  Lib.  VII. .  Tit.  62.  s.  6,  s.  5.  by 
which  two  days  only  were  allowed  for  appealing,  which  period  was  extended  by  an 
Edict  of  Justinian  to  ten  days.  Nov.  XXIII. .  c.  1.  _.\rd  to  the  second  point, 

the  waiver  of  the  right  to  appeal  by  the  negotiation  respecting  the  damages  and 
sts,  they  contended,  that  any  step  taken  by  a  party,  as  in  this  case,  in  acquiescence 
or  recognition  of  the  sentence,  was  a  waiver  of  the  right  of  appeal,  and  peremptorily 
pereuipted  such  appeal,  the  Clifton  (3  Knapp-  P.C.  Cases       it        he  Aqui." 
-  P.C.  Cases.  102.  Yll 
Dr.  Spinks  and  Mr.  Aspinall.  for  the  Appellants,  were  not  called  on. 

Lord  Kingsdown. — We  need  not  call  on  the  Counsel  for  the  Appellants,  the 
practice  of  allowing  fifteen  days  in  the  Court  of  Admiralty  for  appealing  is  ad- 
mitted by  the  Respondents'  Counsel  to  have  generally  prevailed,  and.  we  are  informed 
by  the  Reg  -  that  Court,  is  now  universally  adopted  :  under  such  circumstances, 

we  could  never  think  of  dismissing  an  appeal  on  the  ground  of  such  an  objection 
[36]  as  is  here  taken.  This  application  must  be  refused,  and  the  petition  for  it 
dismissed  with  eosl  - 

The  following  minute  of  their  Lordships'  opinion  was  made,  and  approved  by 
Her  Majesty  in  Council: — "  The  Lords  of  the  Committee  having  read  the  Act.  and 
1  insel  on  behalf  of  the  Respondents,  were  pleased  to  pronounce,  the  appeal 
having  been  intei posed  within  fifteen,  but  more  than  ten  days  from  the  date  of  the 
decree  or  sentence  appealed  from,  that  the  same  -  >t  thereby  invalid :  and 
further,  that  it  had  not  been  perempted  by  the  acts  of  the  Appellants,  or  their 
1  in  the  minutes  of  Court  of  the  sixth  day  of  January  last,  and 
they  rejected  the  prayer  of  the  Respondents  :  that  their  Lordships  would  report  to 
Her  Majesty  their  opinion  that  the  appeal  ought  to  be  dismissed,  and  condemned 
the  Respondents  in  the  costs  incurred  by  the  Appellants  in  this  petition  " 

[37]  i  July  9,  1S62  *)  The  appeal  was  accordingly  proceeded  with,  and  now  came 
on  for  hearing.  The  facts  of  the  case  and  the  arguments  urged  on  either  side  are 
sufficiently  stated  in  the  judgment. 

Mr.  Manisty,  Q.C.,  and  Mr.  Aspinall.  for  the  Ap]  ints  -  <ed.  that  the 
sentence  appealed  from  ought  to  be  reversed,  as  it  did  not  appear  from  the  evidence 
that  those  on  board,  or  in  charge  of  t:  a  lilty  of  any  neglitrer.ee  or  un- 

skilfulness.  which  caused  the  collision  :  but  that,  on  the  contrary,  the  evidence  proved 
that  those  on  board  and  in  charge  of  the  ere  guilty  of  :    gligei    -  and  un- 

skilfulness,  and  thereby  caused  the  collision  in  question. 

Dr.   Deane.  t^.C.  and  Mr.  V.  Lushington,  for  the  Respondents,  contended  that 

sentence  appealed  from  ought  to  be  affirmed,  and  the  Appellants  condemned  in 
sts 

_ment  was  delivered  by 

Lord  Chelmsford  (July  16.   1862). — This  is  an  appeal  from  the  seutence  of  the 

I  In  confirmation  of  the  decision  of  the  Judicial  Committee  in  this  case,  it     - 
mworthy  of  observation,  that  the  time  limited  for  appealing  from  the  Vice- 
Admiralty  Courts  abroad,  by  the  Rules  framed  under  the  Statute.  2nd  Will.  IV  . 
c.  51,  "  Fur  regulating  the  practice  and  fees  of  those  Courts.''  and  which  appear  from 
the  Order  in  Council  regarding  them  I  sen  approved  by  the  then  Judge  of  the 

Admiralty  Court,  and  other  competent  authorities  of  the  High  Court  of  Admiralty 
of  Kngland.  is  fifteen  d  Rule.  No.  35,  being,  that  all  appeals  from  de 

of  the  Vice-Admiralty  Courts  are  to  be  asserted  by  a  party  in  the  suit  within  fifteen 
days  after  the  date  of  the  decree.     See  also  the  case  of  the  Mnennder.  /,<■■■ 
■  N  -  12.  in  the  appeal  of  the  Fit  I  "</</.V.  where  it     -       stinctly  laid 

down  by  the  judgment  of  their  Lordships,  that  the  Statutes.  24th  Hen.  VIII..  c.  12. 
s.  7.  and  the  25th  Hen.  VIII..  c.  19,  apply  only  to  Ecclesiastical,  and  not  to  Admiralty 
app. 

*  P  Lord  Chelmsford.  Lord  Kingsdown,  and  Sir  John  Taylor  Colerid. 
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Judge  of  tlir  Admiralty  Court  in  a  cause  of  collision  between  the  steam  ship  I  Utei 
ami  the  schooner  Tagus,  by  which  the  Ulster  was  pronounced  i"  be  solely  in  fault, 
and  her  ov  uei's  were  condemned  in  damages  and  costs. 

The  facts  of  the  case  are  fe^  and  simple,  and  [38]  upon  fin  n.ii>i  pari  ofthem 
there  is  uo  material  difference  between  the  parties  The  collision  happened  in  the 
river  Mersey,  aboul  four  o'clock  in  the  afternoon  of  the  28th  of  April,  I860.  The 
wind  was  southerly,  and  the  tide  within  balf-an-hour  of  high  water.  The  Ulster, 
a  steamer  of  considerable  size,  was  proceeding  down  the  river  to  the  London  Dock 

ai    Liverpool,  for  the  purpose  of  being  fitted  with   machinery,  in  to\(   of  t  \\ g 

steamers,  one  towing  from  ahead,  with  a  hawser  of  from  60  to  70  fathoms,  the  othei 
lashed  to  her  port  quarter.  The  Tagus,  a  schooner  of  123  inns,  had  just  left  the 
basin  of  the  St.  George's  Dock  at  Liverpool,  on  her  outward  voyage  to  Lisbon,  undei 
all  sail  except  the  outer  jib,  in  charge  of  a  Pilot,  who  was  at  the  wheel.     Ber  cou]  i 

en  leaving  the  basin,  was  west-by-north  across  the  river,  and  she  had  her  helm  hard 

a-port  for  the  purpose  of  turning  her  head  down  the  river.  Both  vessels  appear  to 
have  sighted  each  other  at  the  same  distance  of  about  half-a-mile.  The  witnesses  on 
the  part  of  the  Tagus  stale,  that  upon  seeing  the  Ulster  they  immediately  scandalized 

the  mainsail,  which  is  effected  by  lowering  the  peak  and  hauling  the  tack  of  the 
mainsail  close  up,  the  object  being  to  diminish  the  action  of  the  after-sails  so  as  to 
enable  the  fore-sails  to  act  with  more  power  in  turning  the  vessel's  head  down  the 
river.  The  intended  effect,  however,  was  hindered  by  the  flood  tide  checking  the 
Tagus  under  her  starboard  bow,  and  so  preventing  her  falling-off.  In  this  state  of 
things,  the  Ulster  came  on.  towed  by  the  two  tug-steamers,  in  hei  proper  course 
down  the  river,  viz.,  on  the  eastern  [39]  side  of  the  mid-channel,  being  that  which 
lay  on  the  starboard  side.  The  statement  on  the  part  of  the  Tagus  is.  that,  as  the 
Ulster  approached,  those  on  board  of  her  hailed  the  Tagus  to  port  Iter  helm;  upon 
which  she  replied  that  it  was  hard  a-port,  and  hailed  the  litter  to  port  her  helm 
and  go  under  the  Tagus's  stern.  It  is  admitted  on  the  part  of  the  Ulster  that  her 
helm  was  not  shifted  to  port.  A  witness  proved,  that  the  Captain  of  the  Ulster 
ordered  the  helm  to  be  starboarded,  but  almost  in  the  same  breath  gave  an  order 
to  steady;  and  it  does  not  appear  that  she  had  any  starboard  helm  upon  her. 

The  Ulster  excused  herself  for  not  obeying  the  call  from  the  Tagus  to  port  her 
helm,  on  the  ground  that  it  would  have  been  impossible  for  her  to  have  altered  her 
course  in  the  least  without  running  into  something;  as  on  their  port  side  there  was 
a  large  emigrant  ship  at  anchor,  and  on  her  starboard  side  several  small  vessels. 
Thus  continuing  her  course  without  any  alteration,  she  came  stem  on  into  the  port 
side  of  the  Tagus  abreast  of  her  mainmast,  and  so  the  damage  was  occasioned. 
If.  therefore,  the  I'lsfrr  was  wrong  in  not  having  ported  her  helm,  and  the  Tagus, 
when  danger -was  seen  to  be  imminent,  resorted  to  such  measures  as  were  calculated 
to  avoid  it.  the  decree  in  favour  of  the  Tagus  may  be  successfully  maintained.  But 
their  Lordships,  guided  by  the  advice  which  they  have  received  from  their  Nautical 
Assessors,  cannot  adopt  either  of  these  conclusions. 

With  regard  to  the  conduct  of  the  Tagus,  it  appears  to  them,  that  she  failed  to 
use  the  most  [40]  obvious  means  for  accomplishing  her  intended  object.  According 
in  her  statement,  on  seeing  the  Ulster  she  scandalized  her  mainsail,  for  the  purpose 
of  turning  her  head  down  the  river.  But.  though  baffled  by  the  flood-tide  checking 
her  under  her  starboard  bow,  she  never  attempted  to  do  anything  else  to  aid  this 
operation.  It  was  admitted  in  the  argument  that  if  she  had  run  up  her  outer  jib  (the 
only  one  of  her  sails  that  was  not  set),  it  would  have  had  an  immediate  effect  upon 
her  head.  Now,  it  is  impossible  to  accept  the  suggestion  of  the  Appellants'  Counsel 
that  the  Tagus  might  have  had  no  outer  jib  bent  at  the  time,  because  the  statement 
of  her  Captain  is,  that  he  left  the  basin  under  all  sail,  except  the  outer  jib,  which 
almost  necessarily  implies  that  this  sail  was  on  the  vessel,  but  was  not  set.  This 
view  of  the  case  allows  full  credit  to  the  statement  of  the  Appellants'  witnesses  that 
the  hebn  of  the  Tagus  was  kept  hard  a-port  from  the  time  of  her  leaving  the  basin, 
but  shows  at  the  same  time  that  more  was  required  to  be  done  by  her  to  exonerate 
her  from  blame.  Although,  however,  she  may  thus  be  deprived  of  the  right  to  insist 
upon  the  entire  decree  in  her  favour,  the  conduct  of  the  Ulster  may  have  been  such 
as  to  make  her  liable  to  a  share  of  the  damages  which  have  been  incurred.  Now. 
the  blame  imputed  to  the  Ulster  is.  that  she  did  not  porf  her  helm  when  she  saw  the 
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Tagm,  or,  at  all  events,  did  not  shift  her  course  in  some  manner  to  avoid  the  col- 
Hut  their  Lordships  are  advised  that,  in  the  actual  state  of  things,  it  would 
been  an  unsafe  and  improper  proceeding  for  the  Ulster  to  have  attempted  to 
alt<  )■  her  [41]  course.  She  saw  that  the  mainsail  of  the  Tagm  was  scandalized,  and 
must  have  known  with  what  object  tins  was  done.  She  was  entitled  to  take  for 
granted  that  the  Vagus,  intending  to  turn  her  head  down  the  river,  would  resort  to 
all  tl  proper  for  the  purpose,  and  would  have  no  difficulty  in  succeeding  in 

Had  the  Tagm  turned  her  head  in  the  intended  direction,  she  would 
have  gone  to  the  starboard  side  of  the  fitter,  and  the  only  effect  of  the  Clstt  r  porting 
her  helm  under  these  circumstances,  would  have  been  to  have  carried  her  directly 
into  the  Tagm.  She  pursued  the  safe  and  proper  course  of  not  shifting  her  helm, 
under   tin  -        ble    expectation    that    the   Tagus   would   do   what    she   evidently 

proposed  to  do.  and  which  she  had  the  Means  at  command  of  accomplishing,  ^'uite 
independently,  therefore,  of  any  difficulty  of  altering  her  direction  from  the  different 
Is  in  that  part  of  the  river  at  the  Time,  the  Ulster  appears  to  have  done  exactly 
what  she  ought  in  keeping  her  course,  and  she  must  lie  wholly  exonerated  from  the 
charge  of  having  in  any  respect  contributed  to  the  collision. 

Their  Lordships,  therefore,  feel  that   they  must   recommend  to  Her   Majesty  to 
reverse  the  decree  appealed  from,  with  co« 

[Mews'  Dig.  tit.  SHIPPING,  A.  XXVI.  Admiraltt  Law  and  Practice.  •.':'..  Apt 
b.  To  Priii/  Council.      S.C.  10  W.R.  794.     By  s.  18  of  the  Judicature  Act, 
and  s.  i  (3)  of  the  Judicature  Act.  1891,  the  jurisdiction  of  the  Judicial  Com- 
mittee upon  any  judgment  or  order  of  the  High  Court  of  Admiralty  was.  except 
as  to  Prize,  transferred  to  the  Court  of  Appeal.] 


[42]  OX  APPEAL  FROM  THE  HICH  COURT  OF  ADMIRALTY  OF  ENGLAND. 

The   •  Maeander  "  *  [July  8.  186:?]. 

The  time  limited  for  appealing,  by  the  Statutes.  24th  Hen.  VIII..  c.  12,  and  the 
25th  Hen.  Yin.,  e.  19,  viz..  fifteen  days,  is  confined  to  causes  cognisable  in 
Ecclesiastical  Courts,  and  to  such  appeals  as  had  previous  to  those  Statute-, 
been  provoked,  or  made  out  of  the  realm  to  the  Bishop  of  Rome  :  and  does  not 
apply  to  appeals  from  the  High  Court  of  Admiralty,  so  as  to  prevent  the 
admission  of  an  appeal  from  that  Court,  if  the  circumstances  justify  the 
exercise  of  the  discretion  vested  in  the  appellate  Court,  after  the  lapse  of  such 
period  [1   Moo.   P.C.  (N.S.)  46], 

An  action  and  cross  action  having  been  instituted  in  the  High  Court  of  Ad- 
miralty in  a  case  of  collision,  and  the  two  actions  having  been  heard  together 
by  consent,  upon  the  same  evidence,  an  appeal  was  entered  against  the 
lie  Court  below  in  the  principal  action  only,  without  the  know- 
ledge of  the  parties  in  the  cross  ai  tion  :  and  fifteen  days  having  elapsed,  the 
parties  in  the  cross  action  sought,  and  in  the  circumstances  obtained  1 
to  appeal  in  thai  action  [1   Moo.  P.C.  (N.S.)  18], 

Semble,  the  prescribed  limit  of  fifteen   days   for  appealing  from  a  sentence  or 

decree  of   thi    Admiralty  Court,   does  not   depend   on   legislative  enactment. 

but  upon  long-established  practice,  and  though   probably  derived  from  the 

S     tutes  of  Hen.  VIII..  is  >  ol  dependant  on  them,  so  as  to  ho  incapable  of 

ding  to  circumstances  [1   Moo.   P.C.  (N  S.)  46]. 

This  was  an  application  on  behalf  of  James  Jenkinson  Bibby  and  others,  owners 

of  the  ship  Maeander,  for  leave  to  enter  and  prosecute  an  appeal  from  the  deer E 

the  High  Court  of  Admiralty,  pi  ed  in  the  suit  of  the  Florenct    X  ghtingale 

on  the  20th  of  May,  1862 

Oi    the  22nd  of  February,  1862,  a  collision  took  place  between  thi  am- 

•    Pre»    i  :   Lord  Chelmsford.  Lord  Kingsdown,  and  Sir  John  Taylor  Coleridge. 
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ship  "  and  the  Florence  Nightingale.  An  action,  entitled  The  Macandei 

instituted  in  the  High  Court  of  Admiralty  of  England,  by  the  owners  of  thi 
Nightingale,  against  the  Mat  ind  the  owners  of  the  M   ■  [43]  brought  an 

action,  entitled  the  Fli  .  by  way  of  a  cross  acti 

Tin-  action  and  c  ■   were  tried  by  consent  upon  the  evidence  produced  in 

.  and  on  the  20th  of  M  the  Admiralty 

Court  (the  Right  Hon.  Dr.  Lushington)  held  "that  the  Mai 

illision,  but  tl  act  of  the  Pilot  only,  and  i  d  the 

-  of  the  Marauder  in  the  principal  act  ion,  but  w  ithout  mak 

demned  them  in  thi  •  m  the 

merits,  post,    1  Moo.  P.C.  (N.S  I  p.  63]. 

From  this  decree  neither   party  appealed  the 

they  stated,  for  their  part  ready  to  abide  by  the  d(  deter- 

mining the  action  and  cross  action. 

the  13th  of  June,  1. 862,  the  owners  of  the  Maeander  first  i  .  by 

service  of  inhibition  and  citation,  that  the  owi  ere  of  the  Fli 

within   due  time   interposed   an   appeal   from  the   decree  made   in   t1  of  the 

Maeander.     The  owi  ers  of  the  Maeander  thereupon,  on  the  18th  o     '•  red  to 

such  appeal,  and  entered  for  themselves  an  appeal  in  the  cross  suit.  The  Proctor  for  the 
rs  of  the  Florenct    Nightingalt    appeared  under  protest   to  that   appeal,  and 
objected  to  the  right  of  the  owners  of  the  Maeander  to  appeal,  the  fifteen  days  within 
which    t  ssary  to  enter  appeals  having  expired.     The  Surrogate 

deciding  the  question  of  the  admissibility  of  the  appeal,  and  referred  the  same  to  the 
Judicial  Committee. 

[44]  Mr.  Brett,  Q.C.,  and  Mr.  V.  Lushington,  now  moved  for  leave  to  appeal, 
insisting  that  the  rule  of  practice  allowing  fifteen  days  and  no  more,  for  asserting 
an  appeal  from  a  decree  of  the  Admiraltv  Court,  depended,  as  decided  in  the  case  of 
the  Ulster  (ante,  I  Moo.  P.C.  (N.S.)]  p.  31),  only  on  the  prevailing  practice,  and 
that  such  custom  did  not.  and  ought  not  to  apply  to  an  appeal  in  a  cross  action  in 
circumstances  like  the  present.  And.  as  an  instance  of  a  cross  appeal,  they  cited 
the  North  American  i  12  Moore's  P.C.  Cases.  331  |.  They  contended,  that  the  Statutes. 
24th  Hen.  VIII..  c.  12.  and  the  25th  Hen.  VIII..  c.  19,  applied  only  to  Ecclesiastical 
causes,  and  submitted  that,  in  the  circumstances  of  the  case,  it  would  be  inequitable 
that  the  appeal  of  the  owners  of  the  Florence  Nightingale  should  be  prosecuted,  and 
the  owners  of  the  Maeander  excluded  from  prosecuting  their  cross  appeal. 

Mr.  Serjeant  Shee.  and  Mr.  Potter,  opposed  the  leave  asked  for  on  the  grounds  : 
first,  that  the  fifteen  days  allowed  by  the  Statute.  24th  Hen.  VIII..  c.  12.  s.  7,  confirmed 
by  the  siilise  [uent  Statute.  25th  Hen.  VIII..  c.  lib  s.  4.  having  expired,  the  appellate 
Court  had  no  power  to  enlarge  the  time  for  appealing  :  and  secondly,  that  the  circum- 
stance of  there  being  cro>*  actions  and  only  one  appeal  interposed,  did  not  form  any 
ground  which  enabled  the  Judicial  Committee  to  grant  the  indulgence  asked  for. 
Upon  the  question  of  peremption  of  apipeal.  thev  referred  to  the  cases  of  the  Sally 
(2  Rob.  Adm.  Rep.  229)  and  the  Aquila  (6  Moore's  P.C.  Cases.  102  . 

[45]  Their  Lordships  reserved  judgment,  which  was  pronounced  by 

Lord  Chelmsford  (lGth  Julr.  1862). — It  is  desirable  to  adhere  with  some  strict- 
ss  to  the  rules  which  have  been  established  for  limiting  the  time  of  appealing  upon 
the  various  matters  brought  before  this  Court  :  but  their  Lordships  are  always  ready 
to  grant  an  indulgent  relaxation  of  them  where  justice  appears  to  them  to  demand  it. 
and  thev  are  not  restrained  either  by  statutory  authority  or  by  peremptory  practice. 
If  the  time  of  appealing  in  cases  from  the  Court  of  Admiraltv  is  fixed  by  the  Statutes 
of  the  24th  Hen.  VIII..  c.  12.  and  the  25th  Hen.  VIII..  c.  19.  of  course  their  Lordships 
have  no  discretion  in  the  matter.  But  upon  referring  to  those  Statutes,  thev  appear 
to  be  confined  to  causes  cognizable  in  the  Ecclesiastical  Courts,  or  at  all  events  not 
to  extend  to  anv  causes  in  which  an  apipeal  did  not  at  the  time  lie  to  the  Pope.  I  he 
84th  Hen.  VIII..  c.  12.  relates  to  causes  testamentary,  causes  of  matrimony  and 
divorce-,  rights  of  tithes,  oblations,  and  obventions.  and  limits  the  final  appeal  in 
these  cases  to  fifteen  days.  The  3rd  section  of  the  25th  Hen.  VIII..  c.  19,  prohibits 
appeals  to  Rome  in  any  causes  or  matters  in  any  of  the  Courts  within  this  realm,  or 
within  anv  of  the  King's  dominions,  of  whatever  nature,  condition,  or  quality  so 
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they  be,  and  enacts  that  all  manner  of  appeals,  of  what  nature  or  condition  they  be 
of,  or  what  cause  or  matter  soever  tiny  concern,  shall  be  made  and  had  by  the  parties 
eved,  or  having  cause  of  appeal,  [46]  alter  such  manner,  form,  and  condition 
limited  for  appeals  to  be  had  and  prosecuted  within  this  realm,  in  cause-  oi 
matrimony,  tithes,  oblations,  and  obventions  by  the  preceding  Statute.  It  - 
clear  that,  although  the  words  of  this  section  are  very  general,  they  must  be  confined 
bv  the  context  to  appeals  which,  in  the  words  of  the  Statute.  "  had  been  provoked  or 
made,  out  of  the  realm,  to  the  Bishop  of  Rome." 

It  is  t he  more  necessary  that  this  matter  should  be  understood,  because  a  general 
imp]  -    to   have  prevailed  that   appeals   from  the  Admiralty   Courts  are 

ned  by  these  Statutes  of  Hen.  VIII.  This  appears  to  have  been  the  opinion  of 
Lord  Stowell,  for  in  the  case  of  the  Sally  (2  Rob.  229),  that  eminent  Judge  says:  — 
"  With  respect  to  time,  it  particularly  has  never  been  the  practice  of  this  Court  to 
construe  the  limitation  of  time  for  appeals,  (from  the  Vice-Admiralty  Courts  of  the 
Colonies)  with  the  same  strictness  as  would  be  applied  to  appeals  from  the  Courts  of 
this  country.  It  has  been  held  that  the  Statute  of  Hen.  VIII.  does  not  apply  to 
in  tin-  Plantations,  but  that  it  is  left  to  the  discretion  of  the  Court  to  entertain  an 
appeal." 

This  language  obviously  implies  that  Lord  Stowell  thought  that  the  Statutes 
applied  to  appeals  from  the  Admiralty  Court  of  this  country.  A  careful  examina- 
tion of  them  has  led  their  Lordships'  minds  to  a  different  conclusion,  and  they  are 
satisfied  that  the  limitation  of  the  time  for  appealing  in  these  cases  does  not  depend 
upon  legislative  enactment,  but  upon  long-established  practice,  most  probably  de- 
rived, as  to  the  prescribed  limit  of  fifteen  days.  [47]  from  the  Statutes  themselves. 
That  it  is  a  mere  rule  of  practice  not  incapable  of  bending  to  circumstances, 
appears,  amongst  other  instances,  from  the  case  of  The  llleanon  Pirates  (6  Moore's 
P.C.  Cases,  471).  where  leave  was  given  to  appeal  against  an  interlocutory  decree 
of  the  Court  of  Admiralty,  the  appeal  not  having  been  interposed  in  due  time.    Other 

-  might  be  adduced  where,  if  a  similar  indulgence  was  not  granted,  no  doubt 
appears  to  have  been  entertained  that  it  was  in  the  power  of  their  Lordships  to 
grant  it  if  a  proper  case  had  been  made  out.  The  case  of  The  Ulster  (ante  [1  Moo. 
P.C.  (N.S.i ],  p.  '!1)  mentioned  in  the  course  of  the  argument  is  no  authority  either 
way.  In  that  ease  the  appeal  had  been  lodged  within  fifteen  but  more  than  ten 
days  from  the  date  of  the  sentence.  It  was  insisted  that  the  rule  of  the  Civil  law 
limiting  the  time  of  appealing  to  ten  days  was  the  one  which  applied  to  Admiralty 

•  and  all  that  was  decided  was  that  the  appeal,  having  been  interposed  within 
fifteen,  but  more  than  ten  days  from  the  date  of  the  decree,  it  was  not  thereby 
invalid. 

Their  Lordships,  therefore,  entertain  no  doubt  that  they  are  not  precluded, 
either  by  the  Statutes  referred  to,  or  by  any  inflexible  rule  of  practice,  from  grant- 
ing the  indulgence  prayed  :  and  the  only  question  to  be  determined  is.  whether  a 
propel'  case  has  been  made  out  for  the  exercise  of  their  discretion.  The  grounds 
of  the  application  are  shortly  these: — Cross  actions  were  brought  by  the  owners 
of  tlie  Maeander  and  of  the  Florence  Nightingale  respectively,  in  respect  of  a  colli- 
sion between  the  two  vessels.  The  Judge  of  the  Admiralty  pronounced  a  decree  that 
the  [48]    '  was  alone  to  blame,  but  that  the  act  which  caused  the  collision 

was  that  of  the  Pilot   who  I  her;  and  he  dismissed  the  owners  in  the 

iught  against  them,  leaving  each  party  to  pay  his  own  costs,  i.  it  condemn- 
ing the  owners  of  the  Maeander  in  the  costs  of  the  cross  action. 

The  owners  of  the  Maeander  wen  I  to  abide  by  the  decree  in  all  respects, 

supposed  orenct     Vightingalt    would  also  have 

I  :  but,  contrary  to  their  expectation,  the  owners  of  the  Florenci   Nightin- 

lodged  an  appeal,  of  which  the  owners  of  the  Maeander  were  not  informed  until 

-  the  fifteen  days  from  the  time  of  the  decree  had  expired.  If  they  had  known 
of  the  appeal  of  tl  irty,  they  would  undoubtedly  have  presented  their 

rs  to  their  Lordships  that,  acting,  a-  the  owners  of  the 
\t,n  mutt  i    did.  under  a  not   unreasonable  belief  that  the  matter  would  rest  with  the 
judgment  of  the  Court  of  Admiralty,  no  laches  can  be  justly  imputed  to  them,  and 
fpeal  for  which  they  petition  ought  to  be  granted. 
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The  following  was  the  Order  made  by  their  Lordships,  and  afterwards  confirmed 
v  in  Council:  — 

"  The  Lords  of  the  Committee,  having  maturely  deliberated,  decree  that. 
although  by  the  ordinary  practice  of  the  Court  it  is  necessary  that  appeals  should 
be  interposed  within  fifteen  days  from  the  date  of  the  decree  appealed  from.  yet. 
under  the  peculiar  circumsi  the  pre®  -      the  rule  should  be  relaxed, 

and  gave  leave  to  Jennings  [49]  parties  (the  owners  of  the  '■■' 

this  appeal,  notwithstanding  that  more  than  fifteen  days  from  the  date  of  the  decree 
appealed  from  had  elapsed,  when  the  appeal  was  interposed,  but  condemned  them 
in  the       -"-      t  this  application." 

•    Dig.  tit.  SHIPPING  ;  A.  \WI    Admiralty  Law  axi>  Pbai  ike:  2-'-.  A/-,  ■ 
1 1.  T  S.<  ■        Tht  32  I...I.  Ad.  1  : 

3  J         NT.S  67;  I    LT.  765 ;  10  W.R    794.     See  note  t  wi/*e, 

P.(      N.S.),  41.] 


IN  RE  BETTS  PATENT  *  [Nov.  27,  28,  1862]. 

In  1849,  Letters  Patent  were  granted  in  England  to  B..  a  British  subject.  In 
1850,  a  patent  was  granted  in  France  for  the  same  invention,  to  the  Patentee 
for  fifteen  years,  and  another  in  Belgium  to  a  party  on  his  behalf,  for  ten 
year>.  The  Belgian  patent  expired  before  the  English  patent,  and  before 
application  was  made  for  a  prolongation  of  that  patent. — Held,  that  the  pro- 
in  the  25th  section  of  the  Statute,  loth  and  16th  Vict.,  c.  83,  that  no 
patent  should  be  valid  which  shall  have  been  granted  after  the  expiration  of 
any  Foreign  patent  for  the  same  invention,  did  not  apply,  so  as  to  deprive 
the  Judicial  Committee  of  the  power  to  entertain  an  application  for  the  pro- 
longation of  the  English  patent  :  such  section  applying  only  to  cases  where 
the  original  patent  had  been  first  granted  in  a  Foreign  country,  and  not 
where  a  patent  had  been  first  "ranted  in  the  United  Kingdom  [1  Moo. 
P.C.  (N.S.),  59]. 

The  prolongation  of  a  patent  is.  by  Statutes.  5th  and  6th  Will.  IV..  c.  83,  and 
the  16th  and  17th  Vict.,  c.  115.  the  same  as  a  new  grant. 

Distinction  between  the  merit  of  ingenuity,  and  merit  of  utility  in  the  practical 
working  of  an  invention  JT  Moo.  P.<        *•  - 

D.  in  1804,  had  in  his  specification  described  a  certain  result,  but  without  any 
statement  of  the  means  by  which  such  result  could  be  made  practically  attain- 
able. B.  in  1849.  took  out  a  patent  for  the  same  result,  explaining  the 
method  of  obtaining  it.     B's  patent  was  prolonged     1  Moo.  P.C.  (N.S.),  62]. 

If  it  can  be  clearly  shown  that  the  patent  sought  to  be  extended  is  bad  for  want 
of  originality,  the  Judicial  Committee  will  not  entertain  the  application. 
Al  ter,  if  at  most,  a  doubtful  question  as  to  the  validitv  of  the  Letters  Patent 
can  be  raised  [1  Moo.  P.C.  (N.S.),  60]. 

The  account  of  profit  and  loss  of  the  Patentee  in  working  a  patent,  ought  to  be 
clear  and  precise  :  and  it  is  the  duty  of  a  Patentee,  if  engaged  in  any  other 

is,  or  as  a  Manufacturer  of  his  own  invention,  to  keep  the  account 
the  patent  and  the  manufacture  separately  [1  Moo.  P.C.  (N.S.),  61]. 

If  a  Patentee  is  also  Manufacturer  of  his  patent  article,  in  taking  account  of  the 
profits  of  the  patent,  he  is  entitled  to  deduct  his  profits  as  a  Manufacturer. 

Letters  Patent  were  granted  to  Berts  on  the  13th  of  January.  1849.  for  fourteen 
-.  for  a  new  manufacture  of  capsules,  and  of  a  material  to  lie  employed  therein. 
The  invention  was  described  in  the  specification,  as  firstly,  the  manufacture  of  a 
material,  to  be  employed  in  the  manufacture  of  capsules,  which  consisted  in 
bining  lead  with  tin.  by  covering  the  lead  with  tin  on  one  or  both  its  surfaci  • 

*  Present:   Lord  Chelmsford,  the  Lord  Justice  Knight  Bruce,  the  Lord  Justice 
Turner,  and  Sir  John  Taylor  Colerida 
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rollimr  or  other  mechanical  pressure:  and  secondly,  the  manufacture  of 
of  the  new  material  of  lead  and  tin  combined  by  mechanical  pressure. 

On   the   16th   of  January,    LS50,   a   French   patent   for  the  same   invention   was 

ted  to  Betts.  for  fifteen  [50]  years,  and  on  the  -27th  of  January.  185:2.  a  Belgian 

patent  was  granted  to  another  person  on  Betts'  behalf  for  ten  years.     These  last 

rs   Patent   expired  on   the   27th  of  January.    1862.  before  the  hearing  of  the 

present  petition. 

Betts  now  presented  a  petition  for  an  extension  of  the  term  of  the  English  patent 
granted  to  him  in  1849.  The  petition  alleged  the  great  public  utility  of  the  inven- 
tion and  its  extensive  use:  that  the  Patentee  had  failed  to  receive  adequate  re- 
muneration by  reason  of  extensive  litigation  in  which  he  had  been  involved  to  support 
the  validitv  of  his  patent,  particularly  that  he  had  -  linst 

Clifford,  in  which  he  \<  il,  and  also  against  Messrs.  Menzies,  and 

that  in  the  case  of  Menzies,  a  verdict  had  been  given  against  him  by  the  Court  of 
5  Bern  _  round  that  the  invention  claimed  by  the  Petitioner  had  been 

the  subject  of  a  patent  granted  to  one  Dobbs.  in  the  year  1804  :  that  that  finding  had 
affirmed  bv  the  Exchequer  Chamber,  but  reversed  by  the  House  of  Lords  in 
June.  1862  (see  Betts  v.  Menzies,  10  H.L.  Cases.  117.  for  report  of  this  case  in  the 
House  of  Lords  |. 

•  red  and  objections  filed  by  several  parties  against  the  extension 
prayed  for,  which  in  substance  alleged  first,  that  Betts'  invention  was  not  new  at  the 
date  of  the  Letters  Patent  granted  [51]  to  him,  a  similar  invention  having  been 
patented  by  one  Dobbs.  in  1804.  and  that  Betts'  patent  on  that  account  was  void: 
and.  secondly,  that  there  had  been  a  sufficient  remuneration  received  by  the  Peti- 
tioner :  or  if  not,  that  it  was  by  reason  of  his  own  neglect. 
Mr.  Gro        Q  I      and  Mr.  Webster,  for  the  Petitioner. 

The  application  was  opposed  by  Mr.  Hindmarch.  Q.C.,  and  Mr.  Macrory.  tor  the 

Opponents.  Cooper  and  Clifford:  Mr.  Bovill.  Q.C.,  and  Mr.  Macrory.  for  the  trustees 

■  :    Mr.    Stirling;    Mr.   Hindmarch.   Q.C.,    and   Mr.    Aston,    for   Messrs.   Wilatnhurst 

and  Co.     The  Attorney-General  (Sir  William  Atherton).  and  Mr.  Welsby,  appeared 

for  the  Crown. 

Alter  the  case  of  the  Petitioner  had  been  closed.  Mr.  Hindmarch.  Q.C.,  offered 
evidence  to  show  the  want  of  originality  of  the  Letters  Patent,  and  insisted,  that  the 
invention  had  been  anticipated,  and  a  patent  granted  in  September,  1804,  for  a 
similar  invention  to  Dobbs:  that  it  appeared  from  the  proceedings  in  the  Hoi 
Lords,  in  the  case  of  Betts  v.  Menzies  (10  H.L.  Cases.  117).  that  their  Lordships' 
decision  proceeded  not  upon  the  want  of  merit  in  the  invention,  but  upon  the 
priority  of  the  invention. 

Mr.  Grove,  Q.C. — The  decision  of  the  House  of  Lords  confirmed  the  validity  of 
Betts'  patent.  Dobbs'  specification  mar  have  thrown  out  the  idea.  but.  according  to 
bis  specification,  he  never  could  have  been  able  to  succeed  in  uniting  the  two  metals, 
-  -  done  [52]  by  the  Petitioner's  patent.  It  is  an  illustration  of  the  difference 
between  the  merit  of  ingenuity  and  the  practical  working  of  a  patent  embodying 
the  merit  of  utility.  Dobbs  in  his  specification  described  a  result,  but  he  failed  to 
add  such  a  statement  of  means  as  to  make  the  result  practically  attainable.  The 
r  took  out  a  patent  for  the  same  result,  not  claiming  the  discovery  of  the 
principle,  but  fully  explaining  in  his  specification  the  means  to  attain  it  :  and  the 
House  of  Lords  sustained  the  Petitioners'  patent  (10  H.L.  Cases.  117).  It  was 
in  Dobbs'  hands,  but  made  eminently  and  practically  useful  by  the  Petitioner,  and 

entitled  to  the  merit  of  the  invention.  Muntz  v.  Foster  el  Webst,  Pat.  I 

[The  Lord  Justice  Turner:    A   sufficient   prima  fat    ■        -     has  been  shown  by  the 

judgment  of  the  House  of  Lords,  in  favour  of  the  validity  of  this  patent.     It  is  not 

the  practice  of  this  Tribunal,  in  applications  of  this  kind,  to  go  into  the  question  of 

validity  or  invalidity  of  t  .  Patent  (<•).] 

Official  i  gn  Patents  were  put  in  as  acts  of  a  Foreign  State. 


i   '■i  The  Judicial  Committee  will  not  refuse  extension  of  the  term  of  a  Patent 
lit,  or   action,   respectini:  the  validitv  of   the   Letters   Patent.     Ka\ft 
Moon  -  !'(     Cases,  24 ;  Heath's  Patent,  8  Moore's  P.C   Cases,  217 
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and  received  as  evidence  under  sec.  7  ol  the  I  ttfa  and  16th  Vict,  c.  99,  when  a  further 
objection  was  then  taken  by  the  Opponents,  on  the  merits. 

'  Mr.  Bovill,  Q.C.,  and  Mr.  Hindmarch,  Q.C. — We  contend,  thai  by  the  Statute, 
i;,il,  and  16th  Vict.  c.  83  (d),  the  Belgian  patent  Laving  ex-[53]-pired,  this  Tribunal 
is  deprived  of  the  power  of  entertaining  the  present  application.  Although  the 
former  part  of  tins  section  is  confined  in  terms  to  eases  where  the  patent  has  been 
taken  out  in  a  Foreign  country  before  the  grant  of  Letters  ! "at cut  in  England,  yet  the 
pre*  isn  in  that  sect  ion  is  not  properly  a  proviso  upon  the  Beet  ion  itself,  bul  is  appli- 
cable generally  to  every  case  of  the  granl  of  Letters  Patent  for  an  invention  here, 
where  s  patent  for  a  like  invention  has  been  granted  in  a  Foreign  country,  and 
has  expired.  This  applies  as  well  to  the  extension  of  the  term  of  a  patent  as  to  the 
original  grant,  as  by  the  Statutes.  5th  and  6th  Will.  IV.  c.  83,  s.  1.  and  the  Hah  and 
]"ih  Vict.  c.  I  L5,  s.  7.  the  prolongation  of  a  patent  is  the  same  as  a  new  grant.     In 

-  patent  c.i  Moore's  P.C.  Cases.  13),  tin-  invention  had  in  the  first  instance 
patented  in  Frame  and  at  [54]  the  time  of  the  application  for  an  extension  of  the 
English  patent,  founded  on  the  Foreign  import  inn,  had  expired,  and  Lord  Wens- 
leydale,  pronouncing  the  opinion  of  this  Court,  held,  that  no  renewed  grant  could 
be  made  under  the  25th  section  of  the  Statute.  15th  and  16th  Viet.  c.  83,  as  by  the 
7th  section  of  the  Statute,  16th  and  17th  Viet.  c.  1 15  :  an  extended  grant  was  placed 
on  the  same  footing  as  if  new  Letters  Patent  were  granted.  Newton's  patent 
(15  Moore's  P.C.  Cases,  176)  is  in  point.  There  a  patent  (a  communication  from 
a  Foreigner  abroad)  was  taken  out  in  England,  and  the  inventor,  a  few  weeks  after- 
wards, obtained  Letters  Patent  in  the  United  States  of  America.  On  an  application 
For  an  extension  of  the  term  of  the  English  patent  before  the  American  patent 
had  expired,  Dr.  Lushington,  stating  the  opinion  of  the  Judicial  Committee,  held, 
that  the  case  fell  within  the  spirit,  although  not  the  letter,  of  the  provisions  of 
Bee.  25  of  the  Statute,  15th  and  16th  Vict.  c.  83,  and  the  application  was  refused. 

Mr.  Grove,  Q.C. — If  the  words  of  the  25th  section  of  the  last  Statute  named  apply 
to  this  case  at  all.  a  Foreign  patent  would  equally  support  the  Opponents'  argument, 
whether  obtained  by  the  Petitioner,  or  any  other  person.  The  consequence  would 
be,  that  the  taking  out  a  patent  in  a  Foreign  country,  for  a  period  however  short. 
would  prohibit  the  taking  out  a  patent  for  the  same  invention  in  this  country,  if 
the  Foreign  patent  expired  before  the  English  Letters  Patent  were  taken  out.  or. 
if  such  Foreign  patent  expired  after  such  expiration,  it  would,  eo  mstante,  put  an 
end  to  the  English  patent.  Now.  it  is  not  unreasonable  to  suppose.  [55]  that  the 
patent  in  a  Foreign  country  might  lie  taken  out  in  fraud  of  the  Patentee  himself, 
and,  if  it  came  out  on  a  trial  that  such  a  patent  had  been  taken  out  before  the  com- 
lnenceineiit  of  the  action  for  an  infringement  of  the  English  patent,  the  Patentee 
would  at  once' lie  nonsuited.  By  the  law  of  Frame,  if  there  is  no  user,  a  French 
patent  expires  in  three  years,  and  again  if  the  duty  for  taking  out  such  patent  be 
not  paid,  it  expires  in  a  year.  The  object  of  the  25th  section  is,  that  a  Foreign 
inventor  should  not  get  in  this  country  a  longer  period  for  his  patent  than  he  would 

(d)  The  25th  section  of  15th  and  16th  Vict.  c.  83,  enacts,  that,  "  Where,  upon  any 
application  made  after  the  passing  of  this  Act,  Letters  Patent  are  granted  in  the 
United  Kingdom  for  or  in  respect  of  any  invention  first  invented  in  any  Foreign 
country,  or  by  the  subject  of  any  Foreign  Power  or  State,  and  a  patent  or  like  privi- 
lege tor  the  monopoly  or  exclusive  use  or  exercise  of  such  invention  in  any  Foreign 
Oountry  is  there  obtained  before  the  grant  of  such  Letters  Patent  in  the  United 
Kingdom,  all  rights  and  privileges  under  such  Letters  Patent  shall  (notwithstanding 
any  term  in  such  Letters  Patent  limited),  cease  and  be  void  immediately  upon  the 
expiration  or  other  determination  of  the  term  during  which  the  patent  or  like 
privilege  obtained  in  such  Foreign  countries  shall  continue  in  force,  or  where  more 
than  one  such  Patent,  or  like  privilege  is  obtained  abroad,  immediately  upon  the 
expiration  or  determination  of  the  term  which  shall  first  expire  or  be  determined 
of  such  several  Patents  or  like  privileges:  Provided  always,  that  no  Letters  Patent 
for  or  in  respect  of  any  invention  for  which  any  such  patent  or  like  privileges  as 
aforesaid  shall  have  been  obtained  in  any  Foreign  country,  and  which  shall  be 
granted  in  the  said  United  Kingdom  after  the  expiration  of  the  term  for  which 
such  patent  or  privilege  was  granted  or  was  in  force,  shall  be  of  any  validity." 
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"et  in  a  Foreign  countrv.     The  words  of  that  section  cannot  be  held  to  apply  to  a 
prolongation  of  a  patent  first  taken  out  in  England.     That  section  shows  that  the 
e   rirst    obtained   abroad.       The  words   of   the    section    are   obtained 
"•  before  Letters   Patent  Lave  been  obtained  in  this  country."     Then  it   goes  on  to 
-  Patent,  or  like  privileges  as  aforesaid,"'  winch  words  must  be 
rued  to  mean  a  patent  obtained  in  a  Foreign  country,  in  respect  of  an  inven- 
tion in  a  Foreign  country,  or  by  a  Foreigner.     There  is  no  case  like  the  pre- 
Xewton's  patent  was  a  communication  from  a  Foreigner  abroad.     In  Aube's 
the  Foreign  patent  had  expired  before  the  application  here  was  made. 

On  the  question  of  the  amount  of  remuneration  received  by  the  Petitioner,  it 
appeared  from  the  evidence,  that  he  carried  on  the  business  of  his  patent  as  a 
manufacturer  of  the  capsules,  and  the  accounts  of  the  profits  of  the  patent  as  well  as 
uanufacture  were  blended  together.  The  Petitioner  submitted,  that  he  was 
entitled  to  deduct  from  the  return  his  profit  as  a  manufacturer,  and  cited  in  support 
thereof.  GaJlouay's  [56]  Patent  (1  Webst.  Pat.  Case?.  729  ;  and  see  Hardy's  Patent, 

I  ses,  441).  The  accounts  furnished  embraced  all  the  dealii-. 
the  Petitioner  in  the  capsule  business  as  well  as  partnership  transactions  he  was 
engaged  in  :  including  his  accounts  of  the  Patent  as  well  as  of  the  manufacture, 
without  distinguishing  the  separate  profits  so  derived,  or  the  losses  -  stained  by 
litigation  in  c  atesl  _  the  validity  of  the  patent.  A  profit  i  -  -  ~"0  was  shown, 
but  this  profit  it  was  contended  by  the  Petitioner  was  subject  to  large  deductions 
for  expens  extensive  litigation  and  other  matters  connected  with 

the  establishing  and  working  of  the  patent. 

Judgment  was  reserved,  and  now  delivered  by 

Lord  Chelmsford  (Dec.  9,  1862). — This  was  an  application  for  the  extension 
the  term  of  a  patent  granted  to  Mr.  William  Betts  on  the  loth  January.  1849,  for  an 
invention  of  '"  a  new  manufacture  of  capsules,  and  of  a  material  to  be  employed 
therein,  and  for  other  purposes."     The  petition  was  opposed,  and  the  parties  who 
had  entered  caveats  produced  at  the  hearing,  amo:  _  r  eviden.  :ents 

which  had  been  granted   for  the   same   invention    in   Foreign   countries.     Oi 
then.  nt  of  the  date  of  the  16th  of  January,  1850,  for  fin 

ed  to  Mr.  Betts  himself  :  the  other  a  Belgian  patent  dated  the  27th  of  January, 
rears,  granted  to  another  person  on  his  behalf.     The  Belgian  patent 
expired  on  the  27th  of  January  last.     It  was  contended  that  by  the  25th  - 
15th  and  16th  Vict        •  Foreign  |  -ally  the  one  which  had 

deprived  the  Judicial  Committee  [57]  of  the  power  to  entertain  the  appli- 
cation I     ion  of  the  term  of  the  patent  in  que-" 

re  say  that,  although  the  former  part  of  this  section  is  confined  ill 
term-  ;  patent  I  o  out  in  a  Foreign  country  before  the 

atent  in  the  United  Kii  so  at  the  end  is  not 

rly  a  pro1  section  itself,  but  is    applicable  generally  to  every 

here,  where  a  patent  for  the  like  invention  ha-  _    anted 

in  a  I  juntry.  and  has  expired.     And  that  this  applies  as  well  to  the  exten- 

sion of  the  term  of  a  patent  as  to  an  original  grant,  as  by  the  5th  and  6th  WilL  IV. 
!,  and  the  16th  and  Nth  Vict.  c.  115,  the  prolongation  of  a  patent  is  the  same 
.  new  grant. 

It  was  admitted  that  no  case  exactly  like  the  present  could  be  found  :  but   it 

lestion  had  been  virtually  decided  by  Aube's  -  I'.C. 

d  Newton's  case  (15  Moore's  l'J  176t.     Th<  -         -  s,  however, 

upon  examination  will  be  found  not  to  be  authorities  for  the  construction  contended 

In  Am-  -       -         Moo.  PC'.  4".    the  ._rht  to  be  prolonged  was  founded 

upon   a   1  :aportation,  the   invention   having  been   previously   patented   in 

nd  the  1  .rent  having  expired.     Therefore,  whether  the  proviso 

•rued  to  ral  applicatioi  -  fined  to  the  pat 

mentioned  in  the  |  ion,  in  either  case  the  Petitioner  was 

.nd  no  extension  of  his  patent  could  be  granted.     Nc 

differed  from  Au  I  Moo.   P.C.  *3]  in  this  respect,  that 

by  upwards  of  three  weeks.     But  the 
Judicial  Committee  appear  to  [58]  have  regarded  this  priority  of  the  English  patent 
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• 
under  the  circumstances  as  of  qo  substantia]  importance.  The  inventor  was  an 
American;  bis  intention  evidently  was  i"  take  out  patents  for  bis  invention  in 
America  and  m  England  at  the  same  time;  and  with  a  view  to  this  objecl  he  em 
ployed  Mr.  Xewton,  a  patenl  agent,  to  take-  out  in  his  own  name,  the  patent  in  this 
country.  The  decision  turned  entirely  upon  the  special  circumstances  of  the  casi 
Their  Lordships  say:  "  It  appears,  however,  to  their  Lordships  that  the  decision 
of  this  case  rests  upon  a  very  narrow  principle  indeed.  Tin1  patents  in  England 
ami  the  I  nited  States  of  America  were  granted  almost  simultaneously,  and  though 
this  case  does  not  come  within  the  letter  of  the  Statute,  it  appeals  to  their  Lordships 
ue  within  the  true  spirit  of  it  ;  and  their  Lordships  are  of  opinion  that,  in  the 

circunmt; s,  they,   in  the    exercise    of    their    discretion,  ought    not    to    advise 

Her  Majesty  to  grant  a  prolongation  of  the  patent."  This  decision  can  hardly  be 
considered  to  have  settled  the  construction  of  the  Act  in  all  eases  where  a  Foreign 
patent  has  been  granted,  whether  before  or  after  the  time  of  the  grant  of  an  English 

patent. 

In  thr  present  instance,  however,  the  construction  of  the  section  in  question  is 
brought  to  the  test  because  the  Belgian  patent,  which  is  principally  relied  upon,  was 
i  our  three  years  after  the  English  patent,  and  had  expired  more  than  a  year 
e  the  time  of  the  hearing  of  the  petition  for  extension.  If  the  construction 
contended  for  by  the  parties  opposing  the  application  be  correct,  then,  as  was 
pointed  out  at  the  Bar,  this  extraordinary  consequence  would  follow, — that  any  rival 
of  the  patentee  might  prevent  his  obtaining  a  prolongation  [59]  of  the  term  of  his 
patent  by  taking  out  a  patent  for  a  shorter  term  in  a  Foreign  country,  the  deter- 
mination of  which  would  absolutely  preclude  all  right  to  a  renewal,  however  great 
might  be  the  merit,  and  however  small  the  remuneration,  of  the  original  patentee. 
A  construct  ion  leading  to  consequences  so  unreasonable  and  unjust  ought  not  to  be 
adopted  unless  the  language  of  the  Legislature  imperatively  requires  it.  Their 
Lordships,  however,  feel  no  difficulty  in  giving  an  interpretation  to  the  Art  more 
consonant  with  reason  and  justice.  The  earlier  part  of  the  25th  section  clearly 
applies  only  to  cases  where  patents  have  been  granted  in  Foreign  countries  before 
the  grant  of  the  patent  in  the  United  Kingdom,  and  the  words  in  the  proviso,  "  any 
such  patent  or  like  privilege."  must  lie  taken  to  refer  to  the  entire  description  of 
i Tents  mentioned  in  the  foregoing  part  of  the  section,  and  to  no  others.  This 
construction  renders  the  section  consistent  throughout,  and  applicable  in  every  part 
■  •I  it  to  iIm  v.niic  subject.  Where  a  patent  is  taken  out  in  a  Foreign  country  1m  fore 
a  patent  for  the  same  invention  in  the  United  Kingdom,  the  latter  patent  is  to  ter- 
minate at  i  lie  same  time  as  the  Foreign  patent.  Where  the  term  in  a  Foreign  patent 
has  expired,  any  grant  of  Letters  Patent  in  the  United  Kingdom  made  after  that 
period  is  to  be'of  no  validity. 

This  objection  being  disposed  of.  the  claim  of  the  Petitioner  to  an  extension  of 
the  term  of  his  patent  comes  next  to  be  considered.  His  invention  is  described  with 
great  precision  and  minuteness  of  detail  in  his  specification;  and  the  utility  of  it 
may  be  in  some  degree  inferred  from  the  strength  of  the  opposition  to  his  petition, 
but  more  especially  from  the  extent  to  which  the  trade  has  been  carried  [60]  on  by 
the  Petitioner.  His  opponents  endeavoured,  however,  to  diminish,  if  not  to  destroy, 
his  merit,  by  producing  a  patent  which  had  been  granted  to  a  person  named  Dobbs 
in  1804,  by  which  they  insisted  the  Petitioner's  invention  had  been  anticipated. 

.Many  of  the  questions  directed  to  this  subject  appeared  to  be  intended  to  impeach 
the  validity  of  the  patent  for  want  of  novelty.  Their  Lordships,  in  checking  this 
inquiry,  did  not  mean  to  intimate  an  opinion  that  if  it  could  be  clearly  shown  that 
a  patent  sought  to  be  extended  was  bad  for  want  of  originality,  they  would  still 
entertain  the  application;  but  merely  that,  in  the  present  ease,  after  what  had 
previously  occurred  with  respect  to  Dobbs'  patent,  a  doubtful  question  of  validity 
of  the  Petitioner's  patent  could,  at  the  utmost,  be  raised,  which  they  would  decline 
to  determine. 

It  was  alleged,  however,  that  the  inquiry  respecting  Dobbs'  patent  was  directed, 
not  to  the  novelty  of  the  Petitioner's  invention,  but  to  its  want  of  merit.  It  will  be 
necessary,  therefore,  shortly  to  consider  the  effect  produced  by  Dobbs'  patent  upon 
the  claim  of  the  Petitioner. 

_     For  the  purpose  of  this  application,  it  must  be  taken  that  the  statement  made  of 
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-   patent  in  the  House  of  Lords   is  accurate,  namely,  that    I1 
specification  disclosed  no  more  than  his  notion  that  tin  and  lead  might,  by  i 
0f  pn  ombined  as  to  form  a  new  and  useful  material.     But  that  it  irave 

formation  as  to  how  that  object  could  be  obtained,  and  that  there  was  evidence 
•  w  that  Dobbs  had  never  been  able,  in  working  according  to  his  specification,  to 
d  in  making  the  metals  unite. 
Their  Lordships  think  that  this  patent  furnishes  [61]  a  good  illustration  of  the 
distinction  which  was  thrown  out  in  the  course  of  the  discussion  at  the  Bar,  between 
the  merit  of  ingenuity  and  the  merit  of  utility.        Dobbs'  specification  may  have 
given  the  Petitioner  the  idea  of  the  possibility  of  uniting  the  two  metals  of  tin  and 
;  may  thus  have  deprived  him  of  the  merit  of  originality.     But  in  Dobbs1 
hands   the  discovery   was  barren;     the    Petitioner,   however,   who   followed  out    his 
a,  and  after  repeated  experiments  gave  it  a  practical  application,  is  the  real 
ir  to  the  public,  and  is  entitled  to  claim  that  description  of  merit  which 
constitutes  one  of  the  grounds  for  extending  the  term  of  a  pal 

The  only  remaining  question   is.  whether  the  Petitioner  has  received  sufficient 
ineration  for  his  useful  invention. 

And  here  their  Lordships  have  to  complain  of  the  very  unsatisfactory  manner 

in   which  the  accounts  have  been  presented  to  them,  which  has  compelled  them  in 

many  particulars  to  resort  to  conjecture  where  certainty  ought  to  have  been  afforded. 

There  can  be  no  difficulty  in  a  Patentee  beginning  from  the  first  to  keep  a  patent 

-        t  and  si  parate  from  any  other  business  in  which  he  may  happen  to 

d.     He  knows  perfectly  well  that  if  his  invention  is  of  public  utility,  and 

he  has  not  been  adequately  remunerated,  he  will  have  a  claim  for  an  extension  of  the 

original  term  of  his  patent.     It  is  not.  therefore,  too  much  to  expect  that  lie  should 

red,  when  the  necessity  arises,  to  give  the  clearest  evidence  of  everything 

which  has  been  paid  and  received  on  account  of  the  patent.     In  the  present  case  it  is 

hat  the  capsule  business,  the  subject  of  the  patent,  was  blended  with  the  other 

[62]   business   of   the   Petitioner,   carried   on    in   the   Wharf   Road,    and   that    it   is 

impossible  to  distinguish  them.     This  mav  be  perfectly  true  at  the  present  time,  but 

it   need  not  have  been  so   if  the  Petitioner  had  proceeded   from  the  first   upon  a 

separate  system  of  account-keeping.     For  want  of  this  he  lias  to  resort  to  speculation 

-     -  how  much  of  the  entire  business  ought  to  be  ascribed  to  the  patent,  and  to  arrive 

at  the  conclusion  by  assuming  as  the  basis  of  the  calculation  the  amount  of  royalty 

which  a  licensee  would  be  disposed  to  give. 

Again,  the  Petitioner  has  been  involved  in  an  enormous  amount  of  litigation, 
which  of  course  materially  affects  the  profits  which  he  has  derived  from  his  patent; 
but  how  much  of  the  large  sum  of  £20,800  is  to  be  carried  to  the  account  of  the 
patent,  and  how  much  belongs  to  other  matters  of  litigation  lie  furnishes  no  means 
of  ascertaining  with  precision. 

Ii   is  quite  dear  that,  out  of  this  large  sum  he  would  have  to  deduct  tie 
the  action   against   Clifford,   in  which  he  was  unsuccessful.        So,  from  the  sum  of 
£6000,  the  expenses  <<i  the  arbitration,  a  considerable  reduction  must  be  mad 
the  greater  part  of  this  lengthened  inquiry  must  have  arisen  from  the  partnership 
disputes  with  the   Petitioner's  brothers.        Here  again  their  Lordships   are  left  to 
heir  way.  where  much  more  light  might  have  been  afforded  them. 
But  making  large  deductions   from  the  costs  which  the  Petitioner  has  placed  to 
count   of  the  patent,   their   Iyordships  think  they  are  justified   in  considering 
that  the  Petitioner  has  not   received  a  sufficient   remuneration   for  an   invention  of 
public  utility:   and  they  will,  therefore,  recommend  to  Her  Majesty  to  ._'rant 
him  an  extended  term  of  five  years  from  the  termination  of  the  original  patent. 

M      -   Dig.  tit    PATENT,  C.  Letters  Patent,  .">.  Scotch  an, I  Foreign,  V.  Confirma- 
tion, etc..  2.  and  Extension,   a.  Generally,  c.   Foreign  on,  d. 
tntofPrt            S.C.  1  N.R.  137  ;  9  Jur.  (N.S.)  137  ;  7  1..T.  o7 7  :  11  W.li.  221, 
-      In  n  Poole's  Patent,  1867,  L.R.  1  P.C.  518;   I   Moo.  P.C.  (N.S.)  152;  In  re 
J 'olmson's  Patent,  1871,  L.R.   I   P.C.  7.".:  8  Moo.  P.C.  (N.S.)  282;  In  re  Winan'* 
Patent,   L872,  L.R.    1    P.C.  '.<:>  :  8   Moo.   P.(     (N.S.)     06;              BM-r'*  I'-itent. 
L.R.    i    P.C    537;  In   n    Adair't  Patent,    1881,  6  A.C.    179.      S.   25  of 
Patent  Law  Amendment  Act,  l  352  1 15  and  10  Vict.  c.  .s^>  was  not  re-enacted 
by  the  Patents  Act,  1883  (46  and  47  Ti  I        57).     A>  to  extension  of  patent 
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b.  25  of  thai  statute  and  the  Privy  Council  Rules,   1897  (Stat.  R.  and  0    1899, 
p.  1837).] 


[63]  ON  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALT1   OF  ENGLAND. 

ROBERT  GARVIN  and  others,  owners  of  the  Florenct   Nightingale, — Appellants: 
JAMES   JENKINSON    BIBBY    and   others,  owners   of  the   Maeander,     Rt 
spondents;     and  JAMES  JENKINSON    BIBBY    and   others,  owners  of  the 
Maeander,— Appellants;    ROBERT    GARVIN    and    others,    owners    of    the 
Florence  Nightingale, — Respondents*  [Dec.  1,  1862]. 

The  "  Marauder,"  and  The  "  Florence  Nightingale." 

i  ollision  between  two  vessels,  one  being  in  tow  of  a  steam-tug.  in  charge  of  a 
licensed  Pilot,  and  the  other  also  having  a  licensed  Pilot  on  board. 

In  an  action  and  cross  action  against  the  owners  of  each  vessel  respectively  for 
damages  occasioned  by  such  collision:     it  was  proved  to  1 1  in  of 

both  The  Courl  of  Admiralty  and  the  Judicial  Committee,  that  the  collision 
was  oi  ca  sioned  bv  the  confused  and  contradictory  orders  of  the  Pilot  on  board 
the  vessel  proceeded  against  in  the  principal  cause,  and  that  the  vessel  in  tow- 
had  complied  with  the  rides  provided  by  Statute.  17th  and  l^th  Vict.  c.  Iu4. 
3i  .  296,  for  ships  meeting  each  other,  yet  that  the  Master  and  owners  of  the 
offending  vessel  were  protected  by  having  a  licensed  Pilot  on  board  who  was 
alone  liable  for  the  damages  sustained.  The  cross  action,  and  the  appeal  by 
the  offending  vessel,  dismissed  with  < 

Semble. — The  channel  near  the  Bell  buoy,  outside  the  Queen's  Channel,  leading 
into  the  Port  of  Liverpool,  is  not  a  narrow  channel  within  the  meaning  of 
the  297th  sec.  of  the  Statute.  17th  and  18th  Vict.,  c.  104  [1  Moo.  P.C.  (N.S.) 
68]. 

These  were  appeals  in  an  action  and  cross  action  of  damage  promoted  in  the 
High  Court  of  Ad-[64]-miralty  by  the  Appellants  and  Respondents,  against  each 
other,  for  a  collision  which  took  place  between  the  two  vessels  on  the  22nd  of  Feb- 
ruary. 1862,  near  the  Bell  Buoy,  outside  the  Queen's  Channel,  leading  into  the  Porl 
of  Liverpool. 

The  Florenci  Nightingalt  was  a  ship  of  447  tons  register,  manned  by  a  crew  of 
fifteen  hands,  including  Walker,  her  Master,  and  was  bound  in  ballast  from  Liverpool 
to  Swansea,  in  South  Wales,  there  to  load  a  cargo  for  Valparaiso.  She  was  cleared 
at  Liverpool  for  Valparaiso,  and  was  at  the  time  in  question  in  charge  of  Frith,  a 
Liverpool  Pilot,  and  was  in  tow  of  a  steam-tug  called  the  Reliance.  The  Maeander 
was  a  screw  steam-ship  of  662  tons  register,  and  manned  by  a  crew  of  thirty  hands, 
commanded  by  one  Trant.  At  the  time  in  question  the  Maeander  was  on  a  voyage 
from  Alexandria  to  Liverpool,  and  was  in  charge  of  Jones,  a  Liverpool  Pilot,  who  had 
been  taken,  on  board  at  Point  Lynas. 

The  Florence  Nightingale  left  the  King's  Dock.  Liverpool,  in  tow  of  the  Reliance. 
at  about  4.30  p.m.  of  the  '22nd  of  February.  1862,  and  proceeded  down  the  river 
Mersey  and  through  the  Formby  Channel,  into  the  Queen's  Channel.  At  about 
6  p.m.  the  Admiralty  regulation  lights  were  lighted  on  board  her,  and  also  on  board 
the  tug.  Shortly  before  half-past  six,  the  Florence  Night^jSS\-4ngaIe  was  to  the 
h.S.E.  of  the  Bell  buoy,  and  about  the  entrance  to  the  Queen's  Channel,  and  was 
being  towed  at  the  rate  of  from  five  to  six  knots  an  hour  steering  W.X.W.  Frith, 
the  Pilot,  was  on  deck  forward,  and  in  charge  of  the  Florence  Nightingale.  Hare, 
an  able  seaman,  was  at  the  wheel.  Walker,  the  Master  of  the  Florence  Nightingale, 
was  also  on  deck  :   and  a  good  look-out  was  maintained. 

On  behalf  of  the  Florence  Nightingale  it  was  pleaded,  that  the  wind  was  light 

*  Present  :  Lord  Chelmsford,  Lord  Justice  Knight  Bruce,  Lord  Justice  Turner, 
and  Sir  John  Taylor  Coleridge. 
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from  the  southward,  the  weather  rather  hazy  overhead,  but  clearer  on  the  water,  and 
the  tide  ebb,  and  running  at  the  rate  of  about  half  a  knot  an  hour.  On  behalf  of  the 
Maeander  it  was  pleaded,  that  the  wind  was  from  the  eastward,  the  atmosphere  thick 
and  hazy,  and  the  tide  running  about  two  knots.  It  was  said  that  under  these  cir- 
cumsl  -      e  masthead  and  green  lights  of  the  Maeander  were  seen  distant  about 

a  mile  from  and  on  the  bow-port  of  the  Florence  Nightingale.      The  Uneander.  which 
was  then  coming  up  from  the  North-West  lightship  towards  the  Bell  buoy,  crossed  the 
-  of  the  'Reliance  and  Fit  -1  ightingale  and  came  about  a  point  on  the  star- 

board  bow  of  the  Florence  Nightingale,  when  the  helm  of  the  Maeander  was  ported. 
and  she  was  steered  directly  towards  the  Reliance.  Frith,  the  Pilot  of  the  Florence 
Nightingale,  thereupon  immediately  ordered  the  engines  of  the  Reliance,  winch 
were  previously  going  slowly,  to  be  stopped,  and  the  helm  of  the  Florence  Nightingale 
to  be  put  hard-a-poit.  both  of  which  orders  were  promptly  [66]  obeyed,  and  the 
engines  of  the  tug  were  also  reversed.  Very  shortly  afterwards  the  helm  of  the 
nder  was  starboarded,  then  ported,  and  then  again  starboarded,  and  in  con- 
ence  of  these  contradictory  manoeuvres  her  starboard  quarter  grazed  the  star- 
board side  of  the  R  and  her  stein  struck  the  starboard  bow  of  the  Florence 
Nightingale,  carrying  away  the  jib-boom,  bowsprit,  starboard  anchor,  the  foremast, 
and  all  the  gear  attached,  and  doing  her  other  extensive  dai 

The  Maeander  immediatelv  proceeded  on  for  Liverpool,  and  the  Florence  Night- 
ingale, in  consequence  of  the  damage  she  had  received,  was  obliged  to  return  to  the 
Mersey. 

At  the  hearing  of  the  cause  the  learned  Judge  (The  Right  Hon.  Dr.  Lushing- 
and  the  Trinity  Masters  were  of  opinion,  that  no  blame  attached  to  the  Florence 
Nightingale;  that  the  Maeander  was  to  blame  for  the  collision  by  reason  of  the 
contradictory  orders  as  to  her  helm,  and  that  such  blame  attached  to  her  Pilot  only. 
and  dismissed  the  suit  without  costs. 

A  cross  action  was  brought  in  the  Court  of  Admiralty  by  the  owners  of  the 
Maeander   against    the  Flon  htingale    and   her   owners   intervening:     and 

pleadings  on  both  sides  were  filed.  It  was  agreed  in  that  suit,  that  the  evidence 
taken  in  the  cause  of  the  M  should  be  used  as  evidence  in  the  suit  ag 

the  Florcs  •  In  the  cross  action  the  Court  pronounced  that  no  blame 

attached  to  the  Fh  I  .  and  dismissed  [67]  the  suit  with  costs.     Both 

parties  appeal  -  ase  reported  upon  the  application  of  the  Maeander  for  leave 
to  appeal,  ante,  [1  Moo.  P.C.     N  S       p     12).      The  two  appeals  were  heard  together. 

Mr.  Serjeant  Shee,  Mr.  Milward.  and  Mr.  Potter,  for  the  Flon 
and  Mr.  Brett.  Q.C.,  and  Mr.  V.  Lushington,  for  the  Maeander. 

'he   (14   Moore's  P.C.   Cases.   -241)   and  the  Independence  (14  Moore's  P.C. 
3,  103)  were  referred  to  in  the  argument. 

Judgment  was  delivered  by 

The   Lord   Justice   Knight    Bruce   (2nd    Feb.,    1863). — These    appeals   are   from 
pronounced  by  the  Hight   Court  of  Admiralty  in  two  causes  of  dar 
instituted  on  the  ground  of  a  collision  which,  in  the  evening  of  the  22nd  of  February 
•xik  place  at  sea  near  Liverpool,  between  a  homeward-bound  steam-ship  called 
the    '•'  .   and  an  outward-bound   sailing-vessel,  called  the  Flo  ghtin- 

gale;  the  latter  was  at  the  time  in  tow  of  a  steam-tug.  called  the  Reliance.  By  the 
collision  both  the  Maeander  and  the  Florence  Nightingale  were  damaged,  one  of 
them,  if  not  both,  considerably  so.     In  one  suit  the  owners  of  the  Mai  sought 

inst  the  owners  of  the  Florence  Nightingale:  and   in  the  other,  the 
latter  against  the  former,     i  I  Bide  evidence  was  entered  into,  and  both  causes 

were  heal  r  by  the  learned  Judge  of  the  Admiralty  Court,  assisted  by  two 

Trinity  Masti  s.  [68]  The  learned  Judge,  with  their  concurrence,  decided  that  the 
Plan  tie  was  not  to  blame,  and  that  the  Maeander  was  to  blame:   but 

that,  as  hound  to  have  a  licensed  Pilot  on  board,  she  had  one  accordingly,  and  as  in 
the  opinion  of  the  learned  Judge  and  the  Trinity  Masters,  the  blame  was  attri- 
butable to  the  Pilot  of  the  Maeander  altogether,  and  not  in  any  degree  to  her  Captain 
"i-  any  of  the  crew,  there  could  be  no  recovery  by  the  owners  of  the  Florence  Nightin- 
gale -  of  the  Maeander. 

Neither  suit,  therefore,  produced  anything  but  costs  on  either  side:  and  with 
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i  respect  to  costs,  the  Court  dismissed  the  suit  of  the  owners  of  the  Maeander  with 
but  gave  none  in  the  other  cause.  There  having  been  appeals  in  both  causes 
to  Her  Majesty  in  Council,  the  whole  case  on  each  side  in  both  was  fully  and  ably 
argued  here:  and  their  Lordships  having  attentively  considered  the  arguments,  the 
pleadings,  and  the  evidence  of  the  numerous  witnesses,  are  now  prepared  to  • 
the  advice  which  it  is  their  intention  humbly  to  lay  before  Her  Majesty  in  the  matter. 
Thev  desire,  rirst.  to  say  that  the  expression,  "  at  sea."  just  now  used,  lias  been  used 
deliberately:  for  though  it  was  argued  that  the  collision  took  place  in  a  "  narrow 
channel."  within  the  meaning  of  the  297th  section  of  the  Statute.  17th  and  18th 
Viet.,  cap.  104.  or  so  near  a  "  narrow  channel  "  as  to  bring  that  section  into  opera- 
tion, their  Lordships,  upon  the  whole  of  the  evidence,  are  of  opinion,  as  was  the 
learned  Judge  of  the  Admiralty,  that  the  collision  did  not  take  place  in  a  "  narrow 
channel."  or  in  such  waters  or  in  such  a  manner  as  to  bring  [69]  the  297th  sei 

iperation.  and  that  the  case  is  not.  on  one  side  or  the  other,  affected  by  that 
section. 

The  preliminary  Acts  of  the  parties  were  thus: — "  Preliminary  Act  on  behalf  of 
the  owners  of  the  Florence  Nightingalt  1.  The  names  of  the  vessels  which  came 
into  collision,  and  the  names  of  their  masters. — The  Florence  Nightingale,  Robert 
Walker.  Master:  the  Maeander.  <  2.  i  Time  of  collision. — About  6.30  p.m.  on  the 
'.'2nd  February.  1862.  (3. 1  Place  of  collision. — Near  the  Bell  bouy,  off  the  entrance 
to  the  Queen's  Channel  leading  to  the  port  of  Liverpool.  (4.)  Direction  of  wind. — 
Light  air  from  the  southward.  (5.)  State  of  the  weather. — Rather  hazy  overhead. 
^rate  and  force  of  the  tide. — Ebb  tide,  about  half  of  a  knot  per  hour.  (7.)  The 
course  and  speed  of  the  vessel  when  the  other  was  first  seen. — Steering  west-north- 

-  in  tow  of  the  steam-tug  Reliance,  at  the  rate  of  five  to  six  knots  per  hour. 
The  lights,  if  any,  carried  by  her. — Red  on  the  port  side,  green  on  the  starboard 
side.  (9.)  Distance  and  bearing  of  the  other  vessel  when  first  seen. — About  a  mile 
distant,  and  two  points  on  the  port  bow.  ( 10.  i  The  lights,  if  any.  of  the  other  vest 
which  were  rirst  seen. — The  mast-head  and  green  lights.  (11.)  Whether  any  lights 
of  the  other  vessel  other  than  those  first  seen  came  in  view  before  the  collision. — The 
red  light.  (12.)  What  measures  were  taken,  and  when  to  avoid  the  collision. — When 
the  Maeander  was  observed  under  port  helm  as  if  about  to  run  into  the  tug.  the  Pilot 
on  board  the  [70]  Florence  Nightingale  ordered  her  helm  to  be  put  hard  to  port,  and 
the  engines  of  the  tuir  to  be  eased.  (13.)  Parts  of  each  vessel  which  rirst  came  in 
contact. — The  Florence  Nightingale's  starboard  bow.  The  screw-steamer  Maeander's 
stem." 

Preliminary  Act  on  behalf  of  the  owners  of  the  Maeander.  (1.)  "  The  names  of 
the  vessels  which  came  into  collision,  and  the  names  of  their  masters. — The  Florence 
tingale,  Robert  Walker,  master:  the  Maeander,  Trant,  master.  (2.)  Time  of 
collision. — 6.2(J  p.m..  "22nd  February.  1862.  (3.1  Place  of  collision. — South-east  side 
of  the  entrance  to  the  (Queen's  Channel,  leading  to  the  port  of  Liverpool.  i4.i 
Direction  of  wind. — Eastward.  (5.)  State  of  the  weather. — Thick  and  hazy.  (6.) 
State  and  force  of  the  tide. — Ebb,  running  two  knots.  (7.)  The  course  and  speed  of 
the  vessel  when  the  other  was  first  seen. — About  three-quarters  speed,  steering  from 
the  Bell  buoy  to  the  south  side  of  the  Queen's  Channel.  (8.)  The  lights,  if  any.  carried 
by  her. — Admiralty  Regulation  lights.  (9.)  Distance  and  bearing  of  the  other  v  -. 
when  first  seen. — A  little  on  starboard  bow.  distant  about  a  mile.  (10.)  The  lights, 
if  any,  of  the  other  vessel  which  were  first  seen. — Masthead  and  green  lights  of  the 
■wing  the  Florence  Nightingale.  (11.)  Whether  any  lights  of  the  other  vessel, 
other  than  those  first  seen,  came  into  view  before  the  collision. — The  red  light  of 
the  tug.  then  the  green  light  again.  (12.)  What  measures  were  taken,  and  when,  to 
avoid  the  collision. — The  helm  of  the  Maeander  was  partly  put  a-port,  but  before  it 
was  over,  it  was  put  hard  a-starboard,  and  so  kept.  The  engines  were  [71]  stopped 
and  reversed.  (13.)  Parts  of  each  vessel  which  first  came  in  contact. — Starboard  bow 
of  Florence  Nightingale  and  starboard  bow  of  Maeander." 

Upon  the  evidence,  then,  was  the  Maeander  in  fault?  It  appears  to  their  Lord- 
ships that  she  was:  that  prima  facie  and  presumptively,  it  was  her  duty  to  port 
for  the  purpose  of  avoiding  a  collision,  whether  with  the  Florence  Nightingale,  or 
with  the  steam-tug  :  that  if  there  had  been  evidently  good  reason  for  acting  differeiitlv. 
the  Maeander  misht  with  propriety  have  acted  differentlv :  but  that  there  was  not. 
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evidentlv  or  plainly,  any  sufficient  reason  for  not  porting:  that  still,  if  there  had 
been  starboarding  firmly  and  in  good  time,  the  collision  might  probably  have  been 
avoided,  but  that  there  was  neither  starboarding  in  good  time,  nor  proper  porting. 
The  Captain  of  the  Mat  ther  ordered  or  suggested  porting,  which  if  he  was 

justified  in  giving  an  order,  or  maki'  s  »gestion,  was.  in  their  Lordships'  judg- 

wht.     The  Pilot,  who  was  at  that  time  aft,  not  on  the  bridge  as  the  Captain 
have  been  misled  by  seeing  the  green  light  of  one  of  the  vessels  that  he 
pproaching.     But  however  this  may  have  been,  the  Pilot  stopped  the  porting 
-   :omplete,  and  directed  the  starboarding,  which  took  place  accord.    _ 
ite  to  do  any  good.     There   •     -  ised  mixture  of  porting  and 

boarding  which,  ii  .  irdships'  judgment,  was  certainly  wrong,  and  the  fault 

they  think)  his  exelusivelv.     For  if  the  Captain  gave  any  order,  it  was  an  order 
hich  the  [72]  Pilot  did  not  pursue,  and  which  if  he  had  pursued,  the  collision 
lably  would  not  have  occurred. 

A-  -<■  the  behaviour  and  conduct  of  the  Maeander  and  her  Pilot,  and  the  exemp- 
tion of  the  owners  of  her  from  paying  for  the  damage  done,  their  Lordships  i 

ther  with  the  learned  Judge  of  the  Admiralty  and  the  Trinity  Masters.     This 
conclusion,  however,  must  be  taken  as  subject  to  the  question  whether  the  Florence 
■7e  or  the  Reliance  was  also  to  bhime.  and  to  the  consequences,  if  a' 
-■er  to  that  question.     Was  each  or  either  of  these  two  vessels  a 
blame  for  the  colli-:   :         Their  Lordships  think  not.     It   appears  to  us  that  the 
Pilot  of  the  Florence  Nightingale  was  justified  and  right  in  porting  as  he  did. 

>  of  the  Maeander  was  vacillating  and  perplexing,  and  there  may  have  been 
a  cause  of  additional  perplexity  in  the  light  carried  by  a  fourth  vessel  mentioned  in 
irtion  of  the  evidence. 

In  these  circumstances  their  Lordships  consider  that  the  Pilot  of  the  Florence 
tie  correctly  acted  on  the  general  rule.     If.  however,  he  was  wrong,  it  was 
still  his  act  alone.     But  he  was  a  licensed  Pilot,  and  the  employment  of  a  licensed 
Pilot  was  as  :i  the  Florence  Nightingale  as  it  was  on  the  Maeander. 

We  consider  the  whole  of  the  sentence  in  each  cause  to  be  right,  and  in  that  con- 
clusion have  the  satisfaction  of  not  differing  from  either  of  the  nautical  gentlemen 
-.stance  we  have  in  the  ca>e. 
Then  as  to  the     osts  of  the  appeals,  we  think  [73]  that  each  appeal  should  be 
dismissed  with  c  ists,  except  only  so  far  as  the  costs  in  the  appeal  of  the  owners  of 
the  F  Yightingale  have  been  increased  by  the  adherence  to  that  appeal  bv  the 

the  Maeander.     The  cos  -  -oned  but  that  adherence  ought,  we  think, 

to  he  paid  by  the  owners  of  the  Maeander. 

Mev  -  .  SHIPPINi  i  :  A.  XX.  Collision  :  1 1.  '  'ases  on  the  Regulation  :  b.  Art. 

25.     S.C.  Br.  and  Lush.   "2>>.     As  to  Admiralty  Jurisdiction  of  Judicial   I 
mittee.  see  note  to  Laird  v.  Brounlie.  lc'Gi!.  1  Moo.  P.C.  (N.S.)  41.] 


ON  APPEAL  FROM  THE  COURT  OF  QUEEN'S  BENCH  FOR  LOWER  CANADA. 

THE  BEACON  LIFE  AM'  FIRE  ASSURANCE    COMPANY.— Appellants;  .TAMES 
(HUB  and  Others.— Respondents  *  [Dec.  2,  3.  1S62]. 

In  order  to  con-true  a  term  in  a  written  instrument,  when  it  is  used  in  a  peculiar 
-e.  differing  from  its  ordinary  meaning,  evidence  is  admissible  to  prove 
the  peculiar  sense  in  which  the  parties  understood  the  term,  but  evidei 
not  ad:  tradict  or  vary  what  is  plain  [1  Moo.  P.C.  (N.S       17 

The  word  "  pi        -  •      although  in  popular  language  is  applied  to  buildii 

ge,  means  the  subject  or  thing  previouslv  expressed  [1  Moo    PC 

\  •  insurance  against  fire  was  effected  on  a  ship.     The  policy  contained 

*  Pi  rd  Chelmsford.  Lord  Kingsdown,  and  Sir  John  Tavlor  Coleri 
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a  provis  •.  thai   it  and  the  insurance  thereby  made,  should  be 

subject   to  tin-  several  conditions  and   regulations  thi 
pressed,  so  far  as  the  same  were  or  should  be  applicable.     One  of  these 
ditions  tall  of  which  were  primarily  intended  to  apply  to  the  insurarj 
houses  and  buildings,  and  were  in  the  form  used  for  that  purpose),  provided. 
gst  other  things,  that  if  mure  than  twenty  p  _dit  of  gunpowder 

dd  be  "on  the  premises"  at   the  time  when   any   loss  happened,  such 
v  would  not  be  made  good. 
Held,  that  the  proviso  in  question  was,  under  the  circumstances,  applicable  to  the 
of  the  ship  insured  [1  Moo.  P.<  .  (N  S.)  100]. 

This  was  an  appeal  from  a  judgment  of  the  Court  of  Queen's  Bench  in  Lower 

Canada,  reversing  a  judj  S  Court  of  that  Province  in  an  action 

_.it  by  the  Respondents  [74]  against  the  Appellants,  upon  a  policy  of  Insurance 

against  tire  to  the  extent  of  ill I,  currency. 

The  policy   was  on   the  steam-vessel  Tinto,  the  property  of  the   Respond) 

Yvtia,   lyi:  °        3  irrel,  to  ply  between  Quebec  and  the  Upper  Lakes." 
:ned  the  following  proviso,  "  that  this  policy,  and  the  insurance  hereby 

made  shall  he  subject  to  the  several  conditions  tierein  and  hereon 

express         -        ir  as  the  same  are  or  shall  he  applicable,  in  the  same  manner  as  if 
the  same  respectively  were  repeated  and  incorporated  in  this  policy."    The  condil 
in  question,  fifteen  in  number,  which  were  endorsed  upon  the  policy,  were  framed  and 
primarily  intended  to  apply  to  house  and  buildings,  and  contained,  among  other 
stipulations,  the  following  condition,  No.  7:  "  No  los  ned  by  or  through  any 

invasion,  rebellion,  riot,  tumult,  insurrection,  or  commotion,  or  by  or  through  anv 

ry  or  usurped  power  or  foreign  enemy,  will  be  made  good,  nor  any  loss  by 
theft  at  or  after  a  tire:  book-  of  accounts,  deeds,  writings,  manuscripts,  securities, 
bills,  bonds,  ready  money,  and  gunpowder,  are  not.  under  any  circumstances,  assured. 
The  i  i  .  ipany  will  not  be  responsible  tor  any  loss  arising  on  hay  or  corn  destroyed 
or  damaged  by  its  own  natural  heating,  but  will  pay  the  loss  which  may  happen  to 
any  other  contiguous  property  assured  in  consequence  [75]  of  fire  so  occasioned. 
N  ss  will  be  allowed  for  any  goods  or  utensils  which  may  be  destroyed  or  damaged 
while  undergoing  any  process  of  manufacture  in  or  by  which  the  application  of 
fire  heat  is  used.  The  Company  is  not  responsible  for  or  liable  to  pay  anv  loss  or 
damage  occasioned  by  or  through  any  explosion  :  and  if  more  than  twenty  pounds' 
weight  of  gunpowder  shall  !>e  upon  the  premises  at  the  time  when  any  loss  happens, 
such  loss  will  not  be  made  good.     The  use  of  gas  lights  is  allowed,  provided  the  gas 

made  on  the  premises  :  but  this  Company  will  not  be  responsible  for  anv  loss  or 

.  -  occasioned  by  or  through  the  use  of  camphene." 
0]    the  17th  of  July.   1850,  the  Tinto.  whilst  on  her  voyage  from  Quebec,  was 

ved  by  fire,  having  at  the  time  on  lx>ard  a  quantity  of  gunpowder  exceeding  the 
weight  mentioned  by  the  above  condition. 

The  Respondents  sued  the  Appellants  in  the  Superior  Court  for  the  sum  insured. 
The  declaration  set  out  the  policy,  and  averred  a  loss  by  fire,  and  claimed  judgment 
for  £1000,  currency.  heit._r  the  amount  of  the  policy,  with  interest 

The  Appellants  pleaded  a  defence  au  fond  '.  and  by  a  perpetual  peremptorv 

exception,  (peremptoire  en  droit. \  alleged  three  grounds  of  defence,  the  first   and 
only  material  one  being,  that  the  policy  was  made  subject  to  certain  conditions  and 

itions  therein  and  thereon  expressed,  by  which  it  was.  amongst  other  thii  _• 

1  between  the  Appellants  and  the  owners  of  the  property  insured  by  the  policy, 
that  if  more  than  twenty  [76]  pounds'  weight  of  gunpowder  should  be  upon  the 
premises  at  the  time  when  any  loss  should  happen,  such  loss  would  not  be  made  irood  ■ 
and  that  at  the  time  when  the  steam-propeller  was  destroyed  by  tire,  as  in  the  declara- 
tion mentioned,  there  was  on  board  of  the  vessel  a  larger  quantity  of  Gunpowder 
than  twenty  pounds'  weight,  by  reason  whereof  the  Appellants  were  not  responsible 
for  anv  loss  which  the  Respondents,  or  the  persons  in  whose  favour  the  policy  was 
made,  might  have  suffered  by  reason  of  the  fire. 

The  Respondents,  by  their  general  answer  to  the  perpetual  exception,  denied 
the  allegations  contained  in  it  in  fact  and  in  law. 

The  Appellants  replied,  and.  issue  being  joined,  declared  their  option  of  a  trial 
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bv  jury,  whereupon  the  questions  to  be  submitted  to  the  jury  were  settled,  in  accord- 
ance with  the  practice  of  the  Court,  as  prescribed  by  the  Provincial  Statute.  11th 
and  15th  Vict.,  c.  89,  s.  4,  by  Mr.  Justice  Meredith,  before  whom  the  cause  was  after- 
wards tried. 

The  questions,  which  were  eight  in  number,  were  entirely  of  fact,  and  the  jury 
answered  all  in  the  affirmative,  and  found  that  the  policy  had  been  executed,  that 
the  Tinto  had  been  destroyed  by  fire  whilst  covered  by  it.  and  that  satisfactory  proof 
of  the  loss  had  been  made  to  an  amount  exceeding  the  sum  insured.     The  third 
tion  submitted  to  the  jury  was  as  follows: — At  the  time  the  steamer  Tinto  w  as  t 

imed  by  tire,  was  there  any  quantity  of  gunpowder  on  board  the  steamer  :  and  if 
so,   what   weight  or  quantity/     To  this  the  jury  answered — "  ^  es  :   we  find  that  a 
package  con-[77]-taining  about  one  hundred  pounds  of  powder  was  on  board  as 
freight,  and  which  the  owners  of  the  steamer  were  not  precluded  by  their  p 
from  carrying." 

At  the  trial  the  Plaintiffs  offered  evidence  to  prove  that  it  was  customary  to 
carry  on  freight  gunpowder  in  crafts  navigating  the  inland  waters  of  the  Province 
such  as  the  T 'into,  but  the  evidence  was  ruled  inadmissible  by  the  Judge. 

After  the  trial  the  Appellants,  having  set  down  the  cause  for  hearing  upon  the 
merits,  moved  the  Superior  Court  in  the  following  terms: — "  That,  inasmuch  as  the 
jury  before  whom  this  cause  was  tried  on  the  29th  of  April  last  were,  in  answer  to 
one  of  the  questions  submitted  to  them,  required  to  rind  what  quantity  or  weight  of 
gunpowder  was  on  board  of  the  steamer  Tinto  at  the  time  of  her  loss  :  and  inasmuch 
as  t he  jury,  rinding  and  stating  such  quantity  or  weight,  have  added  to  their  answer 
a  further  statement  or  rinding  to  the  effect  that  the  gunpowder  was  carried  as  freight, 
and  that  the  Plaintiffs  were  not  restricted  by  the  policy  from  carrying  it  :  and  inas- 
much as  such  further  statement  or  rinding  was  not  pertinent  to  the  pleading  and  did 
not  flow  from  any  matter  raised  by  the  pleadings  in  the  cause,  inasmuch  as  the  right 
of  the  Plaintiffs  to  carry  the  we  gunpowder  was  not  submitted  to  the  jury. 

and  by  reason  thereof  such  additional  statement  or  finding  aforesaid  is  illegal. 
irregular,  and  unwarranted: — the  same  be  rejected,  suppressed  and  set  aside,  with 

• 

This  motion  was  heard  and  reheard  several  times:  and  ultimately,  on  the  1st  of 
June.  1859,  The  Superior  Court  at  Quebec  gave  judgment  in  favour  of  the  motion, 
and  ordered  that  the  additional  [78]  rinding  or  statement  of  the  jury  complained 
of  in  the  motion  should  be  suppressed  and  set  aside,  with  costs,  and  gave  final  judg- 
ment for  the  present  Appellants,  dismissing  the  action,  with  costs. 

Against  that  judgment  the  present  Respondents  appealed  to  the  Court  of  Qui 
Bench  for  Lower  Canada. 

The  Judges  of  the  Queen's  Bench  differed  in  opinion.  The  Chief  Justice.  Sir 
Louis  H.  La  Fontaine,  and  the  Puisne  Judges.  Mondelet  and  Badgley  being  of 
opinion  that  the  judgment  of  the  Superior  Court  should  be  reversed:  and  the  other 
-■  Aylwin  and  Duval  being  of  opinion  that  it  should  be  affirmed.  The  majority 
2  in  favour  of  the  Plaintiffs  below,  the  judgment  was  reversed  and  given  for  the 
Plaintiffs  below,  for  the  amount  of  the  policy  and  costs.  The  reasons  vriven  bv  three 
of  the  learned   ;  or  their  judgment,  were  in  substance  as  follows:  — 

Mr  Justice  Mondelet,  after  stating  the  facts  of  the  case,  observed: — There  are 

which  may  as  well  be  inquired  into: — First,  do  the  words  ''upon  the 

premises"  apply  to  a  steamer:      It  is  evident  that  the  form  of  the  policv  which  has 

e  which  was  uved  with  respect  to  houses  and  buildings  or  immoveable 

property.     It  is.  therefore,  one  which  should  not  have  been  made  use  of  relative  to  a 

this  policy,  though  improper,  has  been  accepted  bv  the 
insured,  and  that  they  must  be  taken  to  have  read  it.  since  they  have  signed  it.  it  is 
right  and  just  thai  the  word  "premises"  should  be  interpreted  against  them,  and 

he  parties,  to  the  steamer,  which  [79]  was  the  object,  the 

■   insured.      S idly,  such  being  the  interpretation  which,  in  my  opinion, 

should  attach  to  the  seventh  clause,  «as  it  within  the  province  of  the  jury  t..  add, 

swertothel     rd        •    on  put  to  them,  '  Yes,  we  find  that  a  package  conta 
about  on,-  hundred  pounds  "f  powder  was  on  board  as  freight,  and  which  the  ov 
of  the  steamer  were  nol  precluded  by  their  policy  from  carrying?'     I  answer.  So. 

aether  they  had  a  right  to  carrv  as  freight  or  othei 
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any  amount  of  powder  «as  one  Eor  the  Court,  and  nol  for  the  jury,  who  have  a 
aumed  a  power  which  they  du  not  possess;  they  have  transcended  both  their  own 
attributions  and  the  question  pul  to  them,  which  was  purely  and  simply,  At  the 
time  the  steamer  Tvnto  was  so  consumed  by  fire,  was  there  any  quantitj  of  gun 
powder  on  board  the  steamer;  and  if  so,  what  weigh!  or  quantity?'  It  was  at  the 
hearing  contended  thai  the  jury,  by  using  the-  word  '  powder'  in  their  answer,  did 
mil  assert  that  there  was  any  'gunpowder  on  board  the  steamer.'  This  flimsy 
pretension  is  easily  set  at  rest.  Beipg  asked  whether  there  was  any  quantity  of 
gunpowder  on  board,  they  answer,  'Yes.'       The  word  'powder,'  therefore,  which 

they  use,  they  must   have  intended  to  mean   'gunpowder;'  otherwise  they   would   nol 

have  answered  touching  an  object  which  they  were  not  questioned  about.  Hut  does 
it  follow  that  because  there  was  gunpowder  on  board,  over  •_'(>  lbs.,  that  the  Appellants 
(the  present  Respondents)  have  lost  their  recourse  against  the  Respondents,  who 
have  not  proved  that  the  tire  was  occasioned  by  that  powder'  Such  insurances  are 
to  he  carried  out    in  good   faith,  [80]  it   will  lie  said,  and  it   is  unjust  that  the  insured. 

who  pay  their  premium  regularly,  should  lose  their  property,  and  the  amount  of 
the  insurance,  when  the  tire  has  not  been  the  result  of  what  is  charged  upon  them 
as  a  violation  of  one  or  more  of  the  conditions  inserted  in  or  on  the  policy.  On  the 
other  hand,  it  might  be  said  that  if  Courts  of  Justice  bind  down  the  Insurance 
Companies  to  prove  that  the  fire  was  caused  by  the  very  thing  which  the  insured  was 
prohibited  having  0n  the  premises,  it  may  happen  that  in  such  cases  when  the 
tire  has  thus  been  the  result  of  the  violation  of  the  policy,  the  Insurance  Companies 
will  have  to  pay  the  amount  insured,  which  would  be  unjust,  it  being  oftentimes 
impossible  to  trace  the  fire  to  any  cause.  .Still  I  incline  towards  a  fair  and  liberal 
view  of  this  matter,  and  I  prefer  adopting  the  course  which  was  the  motif  in  the 
judgment  of  this  Court  at  Quebec  in  the  case  of  Goldsmid  et  al,  etc.,  on  18th  January 
1851  (before  Rolland.  Panet.  Aylwin.  and  Mondelet.  Justices).  Correctly  did  Mr. 
Justice  Rolland  remark  that  '  it  is  a  contrat  aleatoire,  and  it  must  be  carried  out 
in  good  faith.  In  England  omissions,  etc.  by  themselves  might  have  been  fatal, 
but  in  our  system  it  requires  proof  of  deception  and  fraud,  and  a  further  proof 
that  by  such  cause  the  fire  has  extended.'  And  rightly  was  it  ruled  by  the  Court 
'  that  when  there  is  no  evidence  of  bad  faith,  concealment,  fraud,  or  negligence, 
and  no  proof  that  the  fire  was  caused  by  what  was  prohibited,  the  insured  should 
not  lose  his  insurance.'  This  is  consonant  to  the  spirit  of  our  laws  and  jurisprudence, 
and  strictly  just.  It  appears  to  be  admitted  by  writers  on  the  Code  de  Commerce 
that  pre-[81]-vious  to  the  Ordonnnnre  of  1681,  and  up  to  the  Code  d<  Commerce, 
there  was  beaucoup  d 'incertitude  as  to  whether  concealments  by  reticences,  when 
they  had  not  been  the  causes  of  the  smistre,  operated  the  nullity  of  the  policy,  or 
that  it  was  only  the  Code  de  Commerce  that  put  an  end  to  those  incertitudes. 
Those  who  since  have  shown  themselves  so  very  rigorous  have  evidently  written 
under  the  influence  of  the  Code  de  Commerce.  There  is  not  a  word  on  this  point 
in  the  Ordonnance  of  1681  :  so  much  so,  that  even  Pothier  treats  those  reticences 
as  in  fore  conscientiae  (Traite  du  content  d' Assurance,  (Euvres,  Tome.  III.  Ch.  III. 
s.  .'t.  No.  193).  As  to  those  (one  or  two)  who  gratituously  speak  of  the  jurispru- 
dence on  that  point,  they  should  have  taken  the  trouble  to  prove  their  assertions  : 
they  did  not  even  attempt  it,  very  likely  for  the  best  of  all  reasons.  Pothier  has 
been  more  prudent,  more  modest  and  true.  Supposing  there  had  been  such  a 
jurisprudence,  it  would  after  all  have  been  posterior  to  the  Ordonnance  of  1681. 
and  not  in  the  least  binding  here,  even  if  correct.  But  there  does  not  appear  to 
have  existed  such  a  jurisprudence.  At  all  events  such  a  jurisprudence  would,  in 
my  opinion,  have  been  a  very  erroneous  one.  The  only  temperament,  in  such  a 
matter,  the  only  just  one,  would  be  on  the  part  of  the  insurer  to  claim  a  deduction 
from  the  amount  to  be  paid  to  the  insured,  the  difference  in  the  premium,  i.e., 
in  the  amount  additional,  which  the  insurer  would  have  demanded  if  such  greater 
risk  had  been  mentioned.  Now,  as  to  wdiat  the  jury  added  in  their  answer  to  the  third 
question  put  to  them.  I  think  it  should  be  held  to  be  mere  sur-[82]-plusage,  and  as 
non  a  mm.  I  really  do  not  understand  why  the  party  went  to  the  trouble  of  making 
a  motion  to  have  that  part  of  their  answer  struck  out  ;  it  was  an  out  of  the  way 
proceeding  ;  and  I  much  less  understand  how  the  Court  should  have  so  hesitated, 
and  ordered  so  many  rehearings.     As  to  the  final  judgment.  I  think  it  is  wrong:  — 
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First,  in  having  granted  such  a  useless  motio:      -  ily.  in  having  dismissed  the 

Plaintiff's  action:  thirdly,  it  being  not  at  all  the  judgment  which   is  rendered  in 
such  cases.     The  Court  went  into  the  merits  of  the  except!      -  Ce  n'est  pat 

Id  la  maniire  de  didder.  The  judgment  should  have  been  grounded  upo: 
verdict  simply.  I-  :-  moreover  my  opinion,  that  there  was  no  necessity  for  a 
trial:  the  Plaintiffs  do  not  req  .  ew  trial,  they  want   a  judgment  upon  the 

verdict  :  and  there  ought  to  have  been,  and  there  ought  now  to  be.  a  judgment  in 
their  favour  upon  the  verdict,  for  £."' 

The  Chief  Justice.   Sir  Louis  H.   La  Fontaine,  added,  that  the  decision  in  the 
>f  Goldsmid.  in  his  opinion,  applied  to  the  present  case,  and  concurred  in  the 
conclusion  arrived  at  by  Mr.  Justice  Mondelet. 

Mr.  Justice  Badgley.  after  observing  upon  the  legal  effects  of  the  jury  - 
in  the  Colony,  and  the  error  in  the  finding  of  the  jury  on  the  law  in  answer  to  the 
question,  and  stating  the  circumstances  of  the  case,  proceeded: — "It  must  be  re- 
marked that  the  policy  in  every  particular,   its  stipulations,  conditions,  and  pro- 

•   le  exception  of  the  description  of  the  subject  of  the  insur .. 
was  solely  and  simply  a  land  policy,  used  and  issued  [83]  for  insurance  against  fire 
of  houses  and  buildings.    It  contained  all  the  usual  and  known  conditions,  provisoes, 
and  limitations  inserted  in  such  instruments,  and  notoriously  adopted  by  Insurance 

Ansacting  such  business  in  this  Province,  and  taking  risks  againsl 
upon  houses  and  buildings.  Amongst  the  stipulations  contained  in  the  policy  was 
that  in  the  seventh  condition  (which  he  stated  and  continued)  without  adverting 
to  the  other  objections  raised  by  the  Defendants  in  this  action,  the  chief  and  main 
objection  is.  that  at  the  time  of  the  accident  there  was  on  board  the  steamer  more 
than  "20  lbs  Eg  inpowder.  As  already  observed,  the  condition  in  this  res]  •  I  - 
one  of  those  which  notoriously  belongs  to  policies  for  houses  and  buildings,  and  the 
propriety  of  such  condition  for  such  subjects  need  not  be  denied.  '  if  more  than 
S  ..powder  be  found  upon  the  premises  at  the  time."  etc..  naturally  in- 
tending that  such  quantity  of  gunpowder  was  usually  kept  in  such  houses  and 
buildings  for  use  by  the  occupants  or  the  family,  etc..  necessarily  increasing  the 
risk.  But  in  this  case,  it  must  be  remarked,  that  the  steamer  in  question  was  a  steam 
ropeller,  so  acknowledged  by  the  Defendants  themselves  in  their  policy, 
and  that  the  fact  of  the  gunpowder  being  on  board  at  the  time  of  the  accid< 

i  by  the  verdict  and  finding  of  the  jury,  neither  objected  to  by  the  Defendants 
nor  interfered  with  by  the  Court,  and  is  qualified  by  the  finding  to  the  third  arti- 
culation of  facts.  The  srunpowder  on  board  was  not  there  as  being  in  a  house  or 
build:    s  .  kept  there  for  use.  bnl  ght  for  transportation  from  one  place 

to  [84]  another  by  a  freight  steamer.   Now.  this  fact  is  not  one  intended  by  the  C 
but  has  been  distinctly  found  by  the  jury,  and  forms  part  of  the  record.     More- 
the  policy  contained  the  following   proviso: —  Provided    always,    that    this 
reby  made  shall  be  subject  to  the  several  eonditioi.- 
reuulations  herein  and  hereon  expressed,  so  far  as  the  same  are  or  shall  be  appli- 
cable, in  the  same  manner  as  if  - .ectively  were  repeated  and  incorpo- 
rated in  this  policy.'        It   is  manifest   from  this  proviso  that  the  conditions  and 
regolatioi  -             --                le  policy  are  not  absolute  and  positive:  they  are  con- 
ditions and  regulations  only  so  far  as  they  are  applicable,  and  for  their  ap: 
bility  they  are  dependent  upon  the  subject  of  the  insurance. — a  freight   steamer, 
whkJ.                 lee  ribed  in  the  policy.  '  The  hull,  tackle,  apparel,  and  other  articles 
of  outfit,  including  boats,  furniture,  linen,  plate,  ^lass.  and  earthenware,  ei  s 
and  machinery,  of  the  steam  propeller  Tinto,  now  lying  at  Sorel.  to  ply  between 
Quebec-  and  the  Upper  Lakes,  including  winter  risks,  refitting  in  the  spri:._.      Fires 
allowed  to  be  made  during  the  continuance  of  the  present  policy.'     Now.  can  it  be 

'hat  the  condition  as  to  the  "20  lb-         _  >wder  being  found  upon  the  pre: 

a  house  or  buildi;  °  3  to  this  c  A*  mere  freight,  mon 

w.mld  be  as  little  c  lautity  :  whilst  in  a  house  or  bui'. 

■  uld  U-  quite  as  dangerous  as  a  larger  quantity,  the  applicability  of  the 

..tion  and  regulation  in  this  res;  -       t  striking.     But  the  contract  is  to  be 

stroed  a       rdingl  if  the  parties  at  the  time  of  its  entry  upon,  and 

[85]  moreover  •  ibject  to  good  faith  on  both  sides.     Whether  a  specific  article 

or  thing  is  covered  by  a  ferred  from  it-  :s  a  rule  in  favour 

nd  it  is  also  a  rule  as  certain  for  the  insured,  that  conditio 

•     I 
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policies  are  to  be  construed  strictly  against  those  for  whose  benefit  they  are  intro 
duced  when   they  impose  burdens  on  the  parties.       The   reason    is   manifest;  the 

insurer  lias  always  the  humus  al   hand  of  conditioning  his  risk  ;  it   is  his  business 
to  protect   himself,  which  he  can  always  do  upon  a  point   material  to  the  ri^k  he 

undertakes.  The  Defendants  issue  a  land  policy  for  a  house  or  building,  which 
they  endeavour  by  their  plea  to  til  to  the  insurance  of  a  freight  steamer.  It  must 
have  been  known  to  them,  as  it  was  notorious  generally,  that  gunpowder  was  an 
article  of  freight  and  transportation  from  one  part  of  the  Province  to  the  other. 
They  receive  and  hold  the  premium  upon  a  freight  steamer,  and  object  to  the-  con 
dition  applicable  strictly  to  land  subjects.  They  urge  the  condition  as  absolute, 
in  the  face  of  their  own  proviso,  which  makes  that  condition  dependent  upon  the 
whole  contract  for  its  construction,  and  which  at  any  rate  raises  more  than  an 
extreme  doubt  of  its  applicability  to  gunpowder  as  freight  upon  the  'Pinto.  The 
law  of  insurance  requires  uberrima  piles  from  the  insured.  The  like  is  or  should 
lie  imposed  upon  the  insurers,  who  should  have  stipulated  their  refusal  to  allow 
gunpowder  to  be  carried  as  freight.  It  was  in  their  power  to  condition  their  own 
risk  in  this  respect,  and  to  render  the  condition  plain,  precise,  and  positive,  instead 
of  leaving  it  uncertain  and  doubtful,  and  contrary  to  law,  casting  the  doubt  from 
themselves  [86]  upon  the  insured.  The  rule  of  law  should  be  held  against  them.  Tin- 
construction  of  the  contract  must  be  strictly  against  those  for  whose  benefit  the 
conditions  are  introduced  when  they  impose  burdens  on  the  parties;  otherwise. 
fraud  would  be  paramount,  to  the  exclusion  of  good  faith.  By  the  lijrht  of  these 
rules,  and  by  consideration  of  the  facts  of  the  case,  the  contract  between  the  parties 
may  be  fairly  read  as  follows: — We  will  insure  your  freight  steamer.  \\  e  know 
that  gunpowder  is  an  article  of  freight  and  transportation  in  steamers;  but  if  you 
keep  on  board  for  use  more  than  20  lbs.,  and  the  vessel  take  fire,  we  shall  not  be 
responsible  for  the  loss.  Under  this  impression  the  judgment  appealed  from  does 
not  appear  to  me  to  be  correct." 

Mr.  Justice  Ayiwin,  after  stating  the  plea  of  exception  set  up  by  the  Appellants, 
and  that  the  proviso  in  the  policy  applied  to  all  the  conditions  included  thereon. 
observed,  "  The  Appellants  contend,  that  the  seventh  condition  is  not  applicable  to 
the  present  case,  and  that  the  words  '  upon  the  premises  '  cannot  be  made  referable 
to  a  steamer  ;  that  this  condition  refers  to  houses  and  buildings,  which  are  commonly 
known  as  '  premises  '  in  ordinary  parlance.  Such  a  pretension  comes  late  after 
verdict  upon  the  third  question  submitted  to  the  jury,  as  settled  and  determined  by 
the  Judge.  Why  tryT  an  issue  of  breach  or  no  breach  of  the  condition,  if  there  were 
no  such  condition  at  all  ?  If  the  assured  were  desirous  of  questioning  the  con- 
struction of  this  portion  of  the  policy,  the  point  ought  to  have  been  expressly 
referred  to  the  Court  for  decision.  So  far  from  this  having  been  done,  it  never 
could  have  [87]  arisen  at  all  upon  this  record  if  the  jury  had  not  strayed  beyond  the 
question,  and  added  the  objectionable  matter  struck  out  by  the  Court.  But  if  the 
point  had  been  made,  it  cannot  be  doubted  that  the  condition  as  to  the  gunpowder 
is  as  applicable,  if  not  more  so,  to  a  steamer  as  it  would  be  to  houses  or  buildings. 
If  this  condition  did  not  apply  to  the  steamer,  she  might  have  been  freighted  with 
gunpowder  to  any  extent,  and  yet  be  at  the  risk  of  the  insurer.  It  is  unreasonable 
to  suppose  that,  with  a  printed  condition  excluding  generally  gunpowder  in  quanti- 
ties above  twenty  pounds,  an  insurance  office  would  allow  an  exception  tacitly  to  be 
made  in  the  case  of  a  steamer  '  plying  between  Quebec  and  the  Upper  Lakes.'  The 
word  '  premises'  again,  according  to  Dr.  Johnson,  is  used  as  expressive  of  'houses 
or  lands  ;'  only  in  law  language  its  natural  and  appropriate  signification  is  '  pro- 
positions antecedently  supposed  or  proved.'  As  in  the  case  of  a  house  or  building 
to  be  insured  they  would  be  signified  by  the  word  '  premises,'  so  where  a  steamer  is 
antecedently  made  the  subject  matter  of  insurance,  this  word  receives  a  necessary 
application.  Another  not  very  dissimilar  quibble  has  also  been  resorted  to  by  the 
Appellants  upon  the  word  '  powder,'  as  used  by  the  jury  in  answer  to  the  question 
in  which  'gunpowder'  is  made  the  subject  of  inquiry.  The  Appellants  have  also 
contended,  that  as  the  breach  of  the  condition  as  to  gunpowder  was  *  neither  the 
proximate  nor  the  remote  cause  of  the  loss.'  they  are  entitled  to  recover  notwith- 
standing. This  point  again  was  not  referred  as  a  question  of  fact  to  the  jury,  and 
their  answer  to  the  second  question  of  '  Yes,  on  the  17th  day  of  July.  1856,'  affords  no 
adequate  [88]  ground  for  raising  it.   But,  granting  that  this  point  can  now  be  urged, 

635 


I  MOORE  N.S.,  89      BEACON  LIFE  AND  FERE  ASSURANCE  CO.    V.  CIBB  [1862] 

it  cannot  lie  available  to  the  Appellants.  If  the  Respondents  have  stipulated  an 
exemption  from  liability  upon  breach  of  the  condition  referred  to  under  the  aleatory 
contract  of  insurance,  a  risk  did  not  attach  at  all.  and  the  claim  of  the  Appellants 
fails.  The  modern  French  text  writers  on  Insurance  have  entered  into  disquisi- 
tions upon  proximate  and  remote  causes  of  loss,  but  their  Books  cannot  be  received 
as  authority  here.  The  system  upon  which  they  write  is  of  comparatively  recent 
introduction  in  modern  France  :  and  the  doctrines  of  insurance  had  been  too  long 
established  in  Lower  Canada  before  the  appearance  here  of  any  of  these  works  to 
admit  of  being  shaken  by  such  speculations,  for  they  amount  to  no  more.  The 
conditions  of  a  policy  of  assurance  are  to  be  viewed  by  us  as  they  are  and  have  been 
in  the  Courts  of  England,  and  they  have  always  been  so  construed  in  our  Courts 
here.  It  would  be  dangerous  to  Colonial  commerce  to  suppose  the  existence  among 
us  of  substantial  differences  in  the  construction  of  the  form  of  policy  which  we  have 
adopted  from  Great  Britain.  Upon  cardinal  points  of  liability  no  modern  inno- 
vations can  now  be  adopted  to  charge  insurers  without  the  legislative  sanction. 
The  Appellants  can  only  enforce  the  contract  upon  which  they  sue  in  manner  and 
form  as  they  have  entered  into  it.  By  its  very  terms  the  Respondents  are  declared 
'  not  liable  to  make  good  the  loss  sustained."  I  am.  therefore,  of  opinion,  to  affirm 
the  judirment  of  the  Court  below,  and  to  condemn  the  Appellants  to  pay  the  costs  of 
the  present  appeal/' 

Mr.  Justice  Duval,  (who  agreed  with  Mr.  Justice  [89]  Aylwin.)  after  referring  to 
the  opinion  given  by  him  in  the  case  of  Anderson  v.  The  Quebec  Fire  Assurance 
Company;  proceeded  in  these  terms.  "The  judgment  of  the  Superior  Court  is 
based  on  the  verdict.  The  jurors  have  found  that  about  one  hundred  pounds  of 
powder  was  on  board  of  the  steamer  at  the  time  of  the  fire,  adding.  '  which  rhe 
owners  were  not  prevented  by  their  policy  from  carrying.'  The  Appellants  argue, 
that  jurors  have  a  right  to  return  a  general  verdict.  To  this  there  are  two  answer- 
First,  our  Provincial  Statute  of  1851,  the  Hth  and  loth  Vict,,  c.  89.  s.  4.  ei 
that  the  trial  of  the  issue  shall  not  be  fixed  until  the  Court,  or  two  Judges  thereof. 
shall  have  determined  upon  and  defined  the  facts  to  be  enquired  into  oy 
the  jury,  who  shall  in  every  case  be  required  to  return  a  special  verdict 
in  relation  to  such  facts.  From  this  it  is  evident  that,  the  verdict  mil''  be 
special,  and  that  the  inquiry  of  the  jurors  is  limited  to  the  facts  set  forth  in  the 
questions  submitted  to  them.  In  this  case,  the  jurors  were  not  called  upon  to  put 
their  interpretation  on  the  contract.  The  Judge  would  have  been  justified  in  refusing 
to  receive  this  part  of  the  answer.  Having  received  it.  the  Court  is  bound  to  reject 
it  as  a  finding,  not  of  a  fact  submitted  to  the  jurors,  but  as  the  interpretation  of  a 
contract,  a  question  of  law  not  submitted  to  them.  Secondly,  in  England,  where 
jurors  may  insist  on  giving  a  general  verdict,  they  are  not  allowed  to  interpret 
contracts  or  written  instruments.  Whenever  they  have  insisted  on  so 
doing  contrary  to  the  opinion  of  the  Court,  their  verdict  has  been  set 
aside,  and  a  new  trial  granted.  The  necessity  of  ordering  a  new  trial  in 
England,  in  the  case  of  a  general  verdict,  need  [90]  not  be  explained.  In  the  case 
of  a  special  verdict,  it  is  otherwise.  The  facts  are  found,  and  a  case  submitted  for 
the  opinion  of  the  Court.  In  Lower  Canada,  since  the  Statute  of  1851,  above  referred 
to.  the  verdict  is  special.  All  the  facts  required  for  the  decision  of  the  cause  are 
found  by  the  jury,  and  the  Court  is  enabled  to  pronounce  its  judgment  "  (these 
opinions  being  diverse,  and  being  referred  to  in  the  judgment  of  t lie  Judicial  Com- 
mittee, it  has  been  thought  right  to  print  the  substance  of  them). 

From  this  judirment.  reversing  the  judgment  of  the  Superior  Court,  the  Appel- 
lants appealed  to  Her  Majesty  in  Council. 

Mr.  Manisty.  Q.C.,  and  Mr.  J.  Brown,  for  the  Appellants. — The  question  upon 
this  policy  is  simply  one  of  construction,  to  be  determined  by  the  English  and  not 
b)  French  law.  It  is.  what  is  the  true  construction  of  the  policy  and  the  meaning 
and  intention  of  the  parties'  No  question  as  to  the  effect  of  a  local  law  can 
for  there  is  no  authority  either  in  French  or  English  law  to  set  aside  a  plain  written 
contract.  Now.  the  seventh  condition  absolutely  exempts  the  Appellants,  the 
ranee  Company,  from  making  jrood  any  loss,  in  case  more  than  twenty  pound* 
weight  of  gunpowder  should  be  on  the  "  premises"  insured,  at  the  time  when  any 
los,  should  happen  :  and  the  jury  found  that  there  was  more  than  that  quantity 
on  board  the  steamer  at  the  time  of  the  loss.     The  Respondents  meant  and  intended 
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to  insure  the  ship  Tint,,.  The  policy  was  granted  for  the  Bhip,  the  condition 
tained  in  it,  therefore,  were  meant  by  both  parties  to  apply  to  the  [91]  ship;  the 
circumstance  that  the  word  "  premises  "  was  used  in  the  policy,  which  is  in  common 
parlance  applied  as  descriptive  of  immoveable  property  and  is  in  general  referable 
to  houses  or  buildings,  «ill  not  vitiate  the  policy  against  the  intention  of  all  parties 
concerned,  as  it  is  sufficiently  descriptive  of  the  subject  matter  of  the  policy.     The 

ndents  knew   and   accepted   the  terms   of   the   insurance,    and    wi 
of  the  fact  that  the  form  used  «as  that  for  a  house,  and  not  a  ship  policy,  though 
:i  was  intended  to  apply  to  a  ship.     That   is  sufficient  to  bind  them.      Ande.rjam  v. 
Fitzgerald  (I    H.L.   Cases.    184);  Arnould,  on   Marine   Insurance  (2nd    Edit.),   ' 
XV.,  §    143,   P.   394;  McEiran  v.  Gurthidgt    (13   Moore's   P.C.  Cases.  304);  Stoke* 
v.     Coi      (1      Hurl,      and      Nor.,      321,      533);     Pothier,      Traite     <lu      control 

trance,    CEuvres,    Tome     III.,    s.     3,     No.     193.       Where    there     is     no 

d  condition,  it  is  a  contrat  aliatoire.  Our  contention  is.  that  the  con- 
struction of  the  policy  was  a  question  of  law  for  the  Court,  and  not  a  question  of  fad 
for  the  jury.  The  rinding  of  the  jury,  that  the  owners  of  the  steam  vessel  were 
precluded  by  the  policy  from  carrying  more  than  twenty  pounds'  weight  of  gun- 
powder, was  ultra  vires  and  mere  surplusage.  The  Judges  of  the  Supreme  Court 
and  the  majority  of  the  Court  of  Queen's  Bench  in  Lower  Canada  were  clearly 
of  that  opinion.  We  submit,  that  upon  the  facts  found  by  the  jury,  as  well 
as  upon  the  true  construction  of  the  policy,  the  Appellants  were  entitled  to  judgment. 
The  Solicitor-General  (Sir  R.  Palmer)  and  Mr.  Charles  E.  Pollock,  for  the  Respon- 
dents.— Admitting  thai  the  law  of  England  is  to  prevail.  [92]  on  the  construction 
of  the  policy,  it  cannot  be  contended  that  the  terms  of  the  seventh  condition  were 
applicable  to  the  vessel  insured,  and  if  not.  certainly  they  cannot  be  incorporated 
into  the  policy.  The  whole  form  of  the  policy  is  adopted  to  houses  and  build- 
ings, and  the  condition  regarding  gunpowder  is  confined  to  buildings, 
the  word  "  premises  "  l>eing  used,  which  could  only  lie  intended  to  apply  in  the 
vernacular  sense  to  a  building,  a  sense  it  bears  in  Acts  of  Parliament,  and  not  to  a 

':.  known  by  the  Appellants  to  be  a  trading  vessel  and  described  as  such  in 
policy  itself.  New  conditions  cannot,  as  now  suggested,  be  inserted  into  the  policy. 
The  Civil  Law  gives  a  more  liberal  interpretation  to  commercial  assurances.  Its 
essence  is  equitv,  and  it  must  not  be  derogated  by  technical  objections.  Emerigon 
on  Insurance  (Trans,  by  Meredith)  16  and  17.  This  doctrine  prevails  and  is  adopted 
in  Lower  Canada.  The  exceptional  articles,  "  gas  made  on  the  premises,"  and  the 
use  of  camphine,  indicate  the  manner  in  which  the  assurers  meant  to  deal  with 
inflammable  articles.  Where  anything  is  intended  to  be  excluded  from  being  used, 
or  housed,  or  warehoused,  on  the  premises,  it  is  expressly  excluded  ;  but  the  gun- 
powder we  required  was  not  for  use  but  for  freight,  we  were  mere  carriers.  Soupras 
v.  The  Mutual  Fire  and  Life  Insurance  Company  (1  Lower  Canada  Jurist,  197"). 
Casey  v.  Goldsmith  (4  Lower  Canada  Rep:  107).  Whether  the  French  or  English 
law  is  to  be  applied,  the  contract  between  the  parties  is  to  be  carried  out  in  good 
faith,  and  here  being  a  contrat  aleatoire,  there  being  no  pretence  for  saying,  and 
no  plea  to  the  effect,  that  there  was  fraud  or  [93]  negligence  on  the  part  of  the 
assured,  the  contract  must  be  carried  out.  The  gunpowder  in  no  way  led  to  or 
increased  the  loss.  Anderson  v.  Fitzgerald  (4  H.L.  Cases,  484)  and  Lord  St.  Leonards' 
judgment  in  that  case  {lb.  504).  The  jury  found  that  as  carriers  we  were  not  ex- 
cluded from  having  gunpowder  on  board  as  freight. 
The  judgment  was  delivered  by 

I-iord  Chelmsford  (Dec.  3,  1862): — This  is  an  action  upon  a  renewable  time 
policy  of  insurance  against  fire,  made  by  the  Appellants,  the  Beacon  Life  and  Fire 
Insurance  Company,  of  Lower  Canada,  upon  the  Respondent's  steam-vessel  Tinto, 
described  in  the  policy  as  "lying  at  Sorrel,  to  ply  between  Quebec  and  the  Upper 
Lakes  ;"  and  the  only  question  which  arises  in  the  case  is,  whether  part  of  one  of  the 
conditions  indorsed  upon  the  policy  enters  into  the  contract  between  the  parties. 

Now.  the  whole  difficulty  in  this  case,  if  really  there  is  any  difficulty,  has  arisen 
from  the  Company  taking  a  form  of  policy  for  insurance  upon  houses  and  buildings, 
and  not  striking  out  those  conditions  indorsed  on  the  policy  which  were  inapplicable 
to  the  subject  matter  insured,  but  leaving  the  question  of  the  application  of  the  con- 
ditions to  the  proviso   in  the  body  of  the  policy  to  this  effect    "  that  this   policy 
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aud  the  insurance  hereby  made  shall  be  subject  to  the  several  conditions  and  regula- 
tion and  hereon  expressed,  so  far  as  the  same  are  or  shall  be  applicable." 

During  the  continuance  of  the  policy  the  steamer  was  entirely  destroyed  by 
tire,  and  the  present  action  was  brought  against  the  Company  to  recover  the  [94] 
amount  of  the  insurance.  The  declaration,  it  has  been  observed,  negatives  the  fire 
havi:  _iit  within  any  of  the  exceptions  which  are  contained  in  pan  of 

seventh  condition,  thereby  admitting  that  part,  at  least,  of  the  condition  enters 
into  the  insurance.  The  Company  pleaded,  amongst  other  pleas,  that  the  j 
of  insurance  in  the  declaration  mentioned,  was  made  by  the  Defendants  under  and 
i  to  certain  conditions  and  regulations  therein  and  thereon  expressed;  and, 
anions  other  things,  that  if  more  than  20  lbs.  weight  of  gunpowder  should  be  on  the 
premises  at  the  time  when  any  loss  happened,  such  loss  would  not  be  made  good. 
And  the  plea  averred  that  at  the  time  the  Tinto  was  destroyed  by  tire  there  was 
on  board  the  vessel  a  larger  quantity  of  gunpowder  than  20  lbs.  weight. 

.-    --ue  by  the  provisions  of  a  Provincial  Statute,  the  qu<  - 
•    i  to  the  jury  were  determined  by  the  Court,  and  one  of  those  quest! 
ulv  one  necessary  to  be  considered — is  the  third,  viz..  at  the  time  the  st -ainer 
-  -     Donsumed  by  tire,  was  there  any  quantity  of  gunpowder  on  board  the 
mer;  and.  if  so.  what  weight  or  quantity 

I'pon  the  trial,  that  question,  with  the  others,  was  submitted  to  the  jury,  and 
ihev  returned  for  answer:    "  Yes.  we  find  that  a  package  containing  about  100  lbs. 
■vder  was  on  board  as  freight,  and  which  the  owners  of  the  steamer  were  not 
precluded  by  their  policy  from  carry 

It  is  quite  clear — it  is  admitted,  indeed,  by  all  the  Judges,  and  there  can  tx 

-ion  about  it — that  the  latter  words  of  this  finding.  "  and  which  the  owners  of 

--  earner  were  not  precluded  by  their  [95]  policy  from  carrying."  were  beyond 

the  province  of  the  jury.     It  was  taking  upon  them  to  decide  upon  the  construction 

of  the  contract.     I  suppose  that  the  course  in  the  province  in  these  cases,  where 

the  jurv  are  required  by  the  Provincial  Statute  to  find  a  special  verdict — that  is, 

special  verdict   as  the  term   is  understood   in  this   Country,  hut   to   answer 

distinetlv  to  the  different  questions  which  are  settled  by  the  Court  to  be  proj 

to  them — is.  that  an  application  is  afterwards  made  to  the  Court  to 
apply  the  verdict.     Accordingly,  such  an  application  was  made  by  the  Defendants 
in  the  action  :   and.  in  addition,  there  was  a  motion  to  strike  out  the  words  to  which 
I  have  referred  in  the  finding  of  the  jury.     There  was.  p>erhaps.  no  necessity  for  this 
motion,  as  the  latter  part  of  the  finding  of  the  jury  might  have  been  treated  as  mere 
surplusage:  but  the  Superior  Court  took  it   into  consideration,  and  decided  that 
■  ids  ou<rht  to  lie  struck  out  from  the  answer  of  the  jury,  and  then  gave  judgment 
..e  Defendant. 
From  this  judgment  there  was  an  appeal  to  the  Court  of  Queen's  Bench:  aud 
after  argument  the  Court  was  divided,  three  Judges  being  in  favour  of  the  1!-.  - 
dent*,  and  two  in  favour  of  the  Appellants.     The  Judgment  of  the  Superior  Court 
_  also  in  favour  of  the  Appellants,  there  has  l>een  an  equality  of  opinion  an. 
_••  -  who  have  had  to  decide  the  question  in  1       I      irts  of  the  Provii 
if  the  Judges,  the  Chief  Justice  and  Judge  Mondelet,  who  were  in  I 
Respondents,  were  of  opinion  that  the  word  "  premises  "  was  applicable  in  the 
ndition  to  th<       •  --earner:  but  their  decision  proceeded  on  the  ground 

[96]  that   a   policy  of   insurance  was  a   eontrat  aliatoirt,  which  must   l>e  carried 
■d  faith,  and  that  the  Company  could  not  be  relieved  from  their  responsi- 
bility *  without  proof  of  deception  and  fraud,  and  a  further 

:   that  the  tire  had  extended  by  ■:   more  than  the  limited  quant  r 

gunpowder  b.      _  >ard.      There         •         I    the   slighl    - 

or  fraud  on  the  part  of  the  Company:   and.  as  to  its  1  • 

the  tire  had  e\t'  nded  by  reason  of  a  bread)  of  the  condition,  thi^ 
-   to   introduce   into   tht  .rely   new   term.     It    is   important  to 

ve.  that  in  this  very  seventh  condition  there  are  instances  in  which  the  Company 
dated  that  they  shall  not  be  liable  for  any  loss  or  damage  which 
through  certain  circumst  sion  in  on< 

and  the  use  of  camphine  in  another,  therein-  distinguishing  in  terms  between 
where  the  loss  must  be  brought  home  to  the  specified  cause,  or  to  the  ..- 
..bited   article,  and  the  case   in   question  of  their   not   bei;  ■    erable 

- 
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vhere  there  are  more  titan  20  lbs.  weigb.1  of  gunpowder  on  board,  whether  ii  has 
iccasioned  I  he  Loss  or  not. 

Mr.  Justice  Badgley  in  pari  of  his  judgment  seems  to  think  that  the  conditioi 
-  not  applicable  at  all  to  the  case  of  a  steamer;  bul  at  the  close  of  it  he  takes  a 
lifferent  view,  and  says  the  contract  may  U-  fairly  read  as  follows:  "We  will 
iisme  your  freight  steamer;  we  know  that  gunpowder  is  an  article  of  freight  and 
transportation  in  steauiei's;  but  if  you  keep  on  board  for  use  more  than  20  lbs.,  and 
lie  vessel  take  fire,  we  shall  not  be  responsible  for  the  [97]  loss."  Bere  again,  the 
ontract  is  construed  against  the  Company  by  the  introduction  of  words  which 
ntirelv  change  its  meaning  and  effect,  and  an  absolute  prohibition  against  having 
more  than  a  certain  quantity  of  gunpowder  on  hoard  is  rendered  inapplicable,  by 
inserting  the  words  "  for  use  "  into  the  condil ion. 

In    the   argument    before   their    Lordships   it    has   been   contended   on    the   part    of 

Lie  Respondents,  that  from  the  use  of  the  word  "  premises  "  the  parties  could  not  have 

intended  that  the  part  of  the  seventh  condition  in  question  should  apply  to  tie 
iteamer  insured,  and  that  there  were  extrinsic  circumstances  to  show  that  it  could 
not  have  been  in  the  contemplation  of  the  parties  that  the  word  "  premises  "  should 
be  80  understood.  In  order  to  construe  a  term  in  a  written  instrument  where  it  is 
ised  in  a  peculiar  sense  differing  from  its  ordinary  meaning,  evidence  is  admissible 
,i  prove  the  peculiar  sense  in  which  the  parties  understood  the  word,  but  it  is  not 
admissible  to  contradict  or  vary  what  is  plain. 

Now.  the  word  "  premises."  althougli  in  popular  language  it  is  applied  to  build- 
ings, in  legal  language  means,  the  subject  or  thing  previously  expressed;  and  the 
tuestion  here  is,  in  what  sense  this  word  is  used,  which  must  lve  gathered  front  the 
■i  nit  t  act  itself,  and  not  front  any  external  evidence.  As  Lord  Denntan  says,  in 
the  case  of  Hickman  v.  Carstairs,  (5  Bar.  and  Ad.  663,)  "  The  question,  in  this  and 
other  cases  of  construction  of  written  instruments  is,  not  what  was  the  intention 
of  the  parties,  hut  what  is  the  meaning  of  the  words  they  have  used."  Supposing, 
however,  that  evidence  was  [98]  admissible  in  this  ease  for  the  purpose  of  proving 
that,  by  the  use  of  the  word  "  premises,"  the  parties  did  not  intend  to  include  the 
steamer,  the  subject  matter  of  the  insurance,  what  is  relied  upon  appears  to  be 
entirely  insufficient  to  render  the  condition  inapplicable.  It  is  said,  that  this  in- 
surance was  upon  a  trading  steamer  ;  that  it  was  the  usage  of  steamers  of  tltis 
description  to  carry  gunpowder  on  freight  ;  that  this  was  known  to  tire  Company. 
and,  therefore,  it  must  be  taken  that  they  did  not  mean  to  include  this  portion 
of  the  seventh  condition   in  tire  insurance. 

But,  assume  that  it  was  notorious  to  tlie  Company  that  it  was  the  usage  of  a 
steamer  of  this  description  to  cany  gunpowder  upon  freight,  why  should  they  not, 
for  that  very  reason,  desire  to  limit  their  risk  by  preventing  more  than  20  lbs. 
of  such  a  hazardous  article  being  carried  at  any  one  time?  If  the  condition  is  not  to 
be  considered  part  of  the  contract,  this  strange  consequence  will  follow:  that,  it 
being  clear  to  the  parties  insured  tliat  the  Company  desired  to  guard  themselves 
in  the  cases  of  houses  and  buildings  from  the  hazard  of  there  being  upon  the 
premises  at  any  one  time  more  than  a  limited  quantity  of  gunpowder,  and  having 
exclud  d  gunpowder  altogetlier  from  tliose  hazardous  risks,  for  which  an  additional 
premium  is  to  be  paid,  the  conditions  stating  that  gunpowder  under  no  circumstance 
is  to  be  insured,  this  steamer  might,  during  the  whole  continuance  of  the  policy, 
carry  backwards  and  forwards  cargoes  of  gunpowder,  the  Company  receiving  no 
premium  for  the  additional  risk  incurred  ;  and,  in  case  of  the  vessel  taking  fire 
and  being  burnt,  tliough  not  originally  by  an  explosion,  but  of  course  the  gunpowder 
contributing  materially  [99]  to  extend  the  tire,  the  Company  would  lie  answerable  for 
the  loss. 

The  question  then  is.  whether,  assuming  under  these  circumstances  that  it  was 
more  probable  that  the  prohibition  with  regard  to  the  amount  of  gunpowder  should 
be  included  in  the  contract  between  the  parties  than  not,  whether  the  word 
"  premises  "  must  not  receive  a  reasonable  construction,  which  would  make  it  apply 
to  this  particular  contract. 

Now,  it  is  quite  clear  that  the  popular  sense  of  tlie  word  is  excluded,  Ljecause 
there  are  no  buildings  to  be  insured.  Then,  it  only  remains  to  give  it  that  meaning 
which  the  reasonable  construction  of  the  contract  requires. 

639 


I  MOORE  N.S.,  100      GREAT  WESTERN  RV.  CO.  OF  CANADA   V.  BRAID  [1863] 

Judse  Mondelet  says,  that  ""  the  form  of  the  policy  is  one  which  should  uot  h 
been  made  use  of   relative  to   a   steamer.     But.   inasmuch   as  this  policy,  though 
improper,  has  been  accepted  by  the  insured,  and  they  must  be  taken  to  have  read 
it.  since  they  I  •  S    ed  it.  it  is  right  and  just  that  the  word  "  premises  '  should  be 

interpret-  rt  them,  and  adjudged  to  refer  between  the  parties  to  th<   - 

which  was  the  object.  t'L     ■  sured."     If.  then,  this  condition  is  appl. 

t0  ti      .  insured,  the  only  question  which  arises  upon  it  is.  whether  the 

bring  the  case  within  the  condition  upon  which  the  finding  of  the  jury,  that  there 
were'at  the  time  of  the  fire  more  than  20  lbs.  wc   s  .unpowder  on  board,  b 

conclusive. 

Under  these  eireunis-  -  quite  immaterial,  whether  the  tire  was  or  was  not 

*;oned  by  more  than  the  specified  qua  .unpowdt-  2     n  board.     The 

1  to  this  as  a  condition  in  the  policy,  and  the  cases  which  have  been 
[100]  advened  to.  of  the  effect  of   deviations  upon  marine   insurances,   are  good 
illustrations  of  the  way  in  which  parties  are  bound  by  contracts  of  this  description. 
liar  law.  that  a  wilful  deviation,  although  the  loss  is  sioned  by  nor 

attributable  to  it.  exonerates  the  underwriters  from  liability.      -         _  ike  a 

life  policy.     We  know  that  in  England  these  policies  invariably  contain  a  stipula- 
tion that" the  assured  is  not  to  go  beyond  the  limits  of  Europe.     Now,  if  the  party 
■    even  for  an  instant,  out  of  Europe,  though  without  the  least  injury  to 
lealth.  this  condition  of  the  policy  attaches,  and  the  policy  becomes  void. 

This  bem<r  so.  all  that  remains  for  their  Lordships  to  say  on  the  present  occasion 
is.  that  it  being  admitted  that  this  condition  is  applicable  to  the  case  of  the  steamer, 
the  subject  insured,  and  it  havii_  ind  that  the  condition  has  been  broken,  the 

judgment  of  the  Superior  Court  was  a  correct  judgment,  and  the  judgment 
Court  of  Queen's  Bench,  reversing  that  judgment,  cannot  be  supported.  They  will, 
therefore,  recommend  to  Her  Majesty  that  the  judgment  of  the  Court  of  Queen's 
Bench  be  reversed,  and  the  judgment  of  the  Superior  Court  be  affirmed  :  and  that 
the  Respondents  should  pay  the  costs  in  the  Queens  Bench,  and  also  the  costs  of  this 
appeal. 

rf  Dig.  tit.  EVIDENCE.  III.  d.  Parol  Evidence  to  esplaix  document-.  2. :  tit. 
INSURANCE,  C.  Fire.  it.  Condition.*,  b. :  tit.  SHIPPING.  B.  I.  Polk: 
-      turn,  TV.  Natubb  of  Risk.  6.  Fire.     S.C.  1  N.R.  110  :  9  Jur.  (N.S 
7L.T.  574:  11  W.R.  194.] 


[101]  ON  APPEAL  FROM  THE  COURT  OF  ERROR  AND  APPEAL  IN  UPPER 

CANADA. 

THE  GREAT  WESTERN  RAILWAY  COMPANY  OF  CANADA.— Appellant*; 
MARGARET  McKAV  BRAID.— Rttpon dent;  and  THE  GREAT  WESTERN 
RAILWAY  COMPANY  OF  CANADA.— Appellants:  MICHAEL  FAWCETT 
and  JANE  FAWCETT.— A'- .,  ondt    U  '    Feb,  6  and  7.  18ft 

When  an  injury  is  alleged  to  have  arisen  from  the  improper  construction,  or 

maintenance,  of  a  Railway,  the  fact  of  01  abankments  giving  way  will 

amount  to  prima  fari?  eviden-  tffieiency  :  and  this  evidence  may 

become  conclusive,  in  the  absence  of  anv  proof  on  the  part  of  the  Company 

(N.S.)  1 16]. 

A  defence  to  an  action  against  a  Railway  Company  for  damaj  ■  -  -ed  by 
reason  of  want  of  skill  in  the  construction  of  the  Railway,  that  the  accident 
was  caused  .1  of  such  an  extraordinary  nature,  that  no  esper: 

*  Present:   Lord  Chelmsford.  Lord  Justice  Knight  Bruce,  and  Sir  John  Taylor 
:dge. 
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could  have  anticipated  its  occurrence,  is  a  circumstance  that,  as  affecting 
the  quest  ion  of  negligence  in  the  consj  rucl  ion  and  maintenance  of  the  Railway, 

oughl  i"  have  been  Lefl  by  the  Judge  distinctly  and  poi dly  to  the  jury  ;  bul 

the  Judicial  Committee  being,  notvi  ithstanding  the  omission  of  such  direction, 
satisfied  with  the  verdict,  refused  to  -rant  a  new  trial,  adopting  the  rule  of 
the  Court  of  Exchequer,  laid  down  in  Ford  v.  Laceij  (30  I... I.  N.S.  Exch.  352), 
thai  nun  di  reel  ion  is  only  a  ground  for  granting  a  new  trial,  where  the  verdicl 
is  against  the  weigh!  of  evidence  I  !  Men.  P.C.  (N.S.)  122], 

The  difficulty  of  extracting  a  rule  relative  to  the  amount  of  precaution  requisite 
in  the  construction  <it'  works  of  a  permanent  character,  to  guard  againsl 
external  violence  from  extraordinary  causes,  adverted  to  and  commented  on, 
with  reference  to  the  judgments  of  the  Court  of  Exchequer,  in  the  eases  of 
Withers  v.  The  North  Kent  Railway  Co.  (27  L.J.  N.S.  Exch.  117),  and  Ruck  v. 
WUliaam  (27  L.J.  N.S.  Exch.  357)  [1  Moo'.  P.C.  (N.S.)  118,  I  L9]. 

By  tin'  Consolidated  Statutes  for  Upper  Canada,  22nd  Vict.  c.  13,  S.  57,  it  is 
enacted,  that  the  judgment  of  the  Court  of  Error  and  appeal,  thereby  estab- 
lished, shall  be  final  where  the  matter  in  controversy  does  not  exceed  4000 
dollars.  Quaere,  if.  in  a  rase  where  the  verdict  for  damages  amounted  to 
exactly  that  sum,  the  costs,  which  are  the  consequence  of  (he  verdict,  can  be 
added  to  the  damages,  so  as  to  bring  the  case  within  the  appealable  value? 
[1  Moo.  P.C.  (N.S.)  114]. 

These  were  appeals  (which,  arising  out  id'  the  same  cause  of  action,  were  heard 
together)  from  two  judgments  of  the  Court  of  Error  and  appeal  in  Upper  Canada, 
affirming  two  previous  judgments  of  [102]  the  Court  of  Common  Pleas  for  Upper 
Canada,  in  actions  brought  by  the  Respondents  severally  against  the  Appellants,  to 
recover  compensation  for  loss  sustained  by  the  deaths  of  Alexander  Braid  and 
Thomas  Fawcett,  who  were  both  killed  on  the  19th  of  March.  1S59.  whilst  travelling 
■  m  the  Great  Western  Railway  of  Canada,  in  consequence,  as  alleged,  id'  the  want  of 
care  and  skill  of  the  Company  in  the  construction  of  their  Railway,  and  in  repairing 
and  maintaining  the  same.  The  first  action  was  brought  by  Margaret  McKay  Braid, 
the  widow  and  administratrix  of  the  deceased,  Alexander  Braid,  for  the  benefit  of 
herself  and  children,  the  damages  being  laid  at  £5000.  The  other  action  was  brought 
by  Michael  Fawcett  and  Jane  Fawcett  as  executor  and  executrix  for  the  benefit  of 
Jane  Fawcett,  the  widow  and  children  of  the  deceased,  Thomas  Fawcett.  the  damages 
hcin- laid  at  £10,000. 

The  defence  in  the  first  action  was.  that  there  was  no  such  want  of  rare  or  skill 
on  the  part  of  the  Appellants  as  alleged  :  and  that  the  deceased,  Alexander  Braid 
was  travelling  on  the  Railway  gratuitously  :  or  [103]  else  that  he  was  wrongfully 
travelling  on  the  terms  of  a  free-pass  ticket,  which  though  expired  he  used  for  the 
purpose  of  avoiding  payment  of  the  Railway  fare,  and  by  the  terms  of  which  he  took 
upon  himself  all  risk  of  accidents. 

The  defence  in  the  second  action,  brought  by  the  Fawcetts,  was  that  there  was  no 
breach  of  duty,  or  want  of  skill  or  care,  on  the  part  id'  the  Appellants,  as  alleged. 

Both  actions  were  tried  by  special  juries  before  Sir  John  Beverly  Robinson,  the 
Chief  Justice  of  Upper  Canada,  at  Toronto. 

It  was  admitted  at  the  trial,  that  the  deceased,  Alexander  Braid  was  in  the  train 
from  London  in  Canada  to  Hamilton,  that  lie  was  in  the  sleeping  car.  and  was  killed 
by  the  accident  which  happened  on  the  morning  of  the  19th  of  March,  1859,  about  two 
o'clock  a.m.  With  regard  to  the  allegation,  that  Braid  was  travelling  on  the  Raihvav 
gratuitously,  it  appeared  by  the  evidence,  that  the  deceased  had  lieen  a  Railway 
Officer  in  the  employ  of  the  Appellants,  and  had  had  a  free  pass  in  each  of  the  years 
1856,  1.S57,  and  1858,  and  had  retained  in  his  possession  the  two  passes  for  1857 
and  1858,  and  that  in  1859,  after  he  left  the  service  of  the  Appellants,  he  had  claimed 
of  the  Conductors  and  servants  on  the  line  a  right  to  travel  free,  presenting  one  of 
his  old  passes,  and  on  some  occasions  had  been  allowed  to  do  so,  and  on  others  (as 
many  as  two)  he  had  paid,  and  on  one  occasion  had  told  one  of  the  Conductors  (not 
the  Conductor  on  the  night  of  the  accident)  that  he  was  the  only  conductor  who  made 
him  pay.  The  two  pass  tickets  for  1857  and  1.S58  were  found  on  him  after  his  death. 
The  Conductor  on  (he  journey  in  ques-[104]-tion  supposed  that  he  had  a  free  pass, 
and.  when  examining  the  tickets  of  others  sitting  near  Braid,  was  told  in  his  presence 
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that  Braid  had  a  free-pass  ticket,  and  Braid  was  not  asked  for  Ins  ticket  N 
evidence  was  given  of  anv  other  ticket  than  the  two  free-pass  tickets  being  found  on 
him.  nor  was  any  other  evidence  given  of  his  having  paid  his  fare.  It  was  stated. 
that  persons  travelling  with  free-pass  tickets  take  upon  themselves  all  risk  of  ace. 
and  damages.  With" respect  to  the  accident,  it  appeared  that  the  Railway  between 
Hamilton 'and  Copetown.  at  the  place  where  the  accident  happened,  and  foi 
distance  in  both  directions,  was  carried  along  an  embankment  raised  on  and  running 
_-  a  mountain  side.  The  mountain  on  the  upper  or  north  side  of  the  embankment 
rising  to  a  height  far  above  the  top  of  the  embankment,  the  level  of  which  was  about 
twenty-five  feet  above  the  ground  on  its  north  side,  and  about  sixty  feet  above  the 
-round  on  its  south  side.  That  on  the  morning  of  19th  of  March,  at  two  o'clock  a.m..  the 
train  in  question,  travelling  at  about  ten  miles  an  hour  from  Copetown  to  Hamilton. 
reached  the  place  of  the  accident.  The  embankment,  to  within  about  twelve  feet 
from  the  ground  on  the  nortli  side,  liad  previously  given  way  and  fallen  over  to  the 
south  side!  leaving  a  gap  of  about  forty-five  yards,  into  which  the  engine  fell,  and 
Braid  and  Fawcett  were  killed.  Loaded  trains  had  passed  safely  over  the  pi;., 
the  accident,  two  between  eleven  and  twelve  o'clock  on  the  night  of  the  18th  of 
March,  and  one  at  ten  minutes  past  one  on  the  morning  of  the  10th:  and  at  those 
times  all  appeared  safe,  and  there  was  nothing  to  attract  attention.  The  weather 
had  been  wet  for  two  or  three  days  pre-[105]-viously.  the  winter's  frost  was  coming 
out  of  the  ground  :  the  night  in  question  was  very  stormy,  and  from  six  o'clock  in 
the  evening  of  the  18th  there  had  been  an  excessively  heavy  rain.  The  witnesses  on 
lioth  sides  agreed  that  the  rain  caused  the  embankment  to  give  way:  but  in  what 
manner  it  acted  so  as  to  produce  the  result  was  left  in  uncertainty. 

No  evidence  was  given  of  any  negligence  or  want  of  care  or  skill  in  carrying  or 
conveying  Braid  or  Fawcett.  or  in  conducting,  managing,  or  directing  the  cai 
train  or  locomotive,  or  of  defects  in  the  materials  used  in  constructing  the  embank- 
ment and  Railway  works  :  but  the  Respondents  called  witnesses  for  the  purp.  - 
proving  negligence  or  want  of  skill  or  care  in  the  maintenance  of  the  works,  and 
the  defective  state  of  the  drainage  of  the  ditch. 

The  Appellants  called  witnesses  on  their  behalf  for  the  purpose  of  showing  that 
there  was  no  want  of  care  or  skill  in  the  construction  of  the  Railway,  that  the  culverts 
and  drainage  were  sufficient,  that  the  Appellants  employed  competent  and  skilful 
engineers,  and  spared  no  expense  in  the  construction  and  maintenance  of  the  Railway, 
and  that  the  Railway  had  been  used  for  about  four  years  without  any  suspicion 
of  insecurity,  and  that  it  was  inspected  daily.  That  the  embankment  was  repeatedly 
inspected  by  competent  surveyors  and  engineers,  and  that  all  precautic  lis  had  been 
taken  to  provide  .  _        -    such  dangers  as  could  reasonably  be  foreseen. 

The  learned  Judge  summed  up  in  Braid's  case,  and  left  the  case  to  the  jury,  with 
the  following  directions: — "The  Plaintiff,  to  recover,  must  show  that  Braid  was 
killed  under  >ueh  circumstances  as  would  have  entitled  him  to  claim  damages  from 
the  Defend-[106]ants.  if  he  had  been  only  injured,  not  killed.  Then,  first  as  to  the 
footing  he  was  upon  in  the  cars:  if  he  claimed  a  right  to  pass  as  the  holder  of  a 
free-pass  ticket,   when   in   fact   he   was   not.   and  that   right   was   acceded   to  by  the 

luctor,  he  should  lie  looked  upon  as  travelling  on  the  footing  of  a  person  1 
a  free-pass  ticket  :  and  if  the  condition  of  such  tickets  was  that  he  ran  all  ris 
accidents,  then  he  should  not   recover.     He  knew  the  rules  of  the  Company.     If  he 
not    upon   that    footing,   but    as   an    ordinary   passenger,   then   the   quest:. 
ligence  in  the  Defendants  would  arise,  and  upon  that  the  jury  must  deter 
No   Degligenci      -    shown   in   the   conduct   of   the   train.     Then,   was   there   culpable 
gence  in  the  construction  or  maintenance  of  the  embankment,  which  it  . 
.isioned  the  accident .'     There  is  evidence  to  that  effect 
-.  idem  e  to  the  contrary.     Considering  that   it  had  been  rive  years  u 
without   evidence  being  afforded  of  instability  in  the  embankment,  and  that  there 
an   uncommonly  severe  storm,  the  jury  should  be  cautious   in   coming   to  that 
specially    against    very   decided   opinions   of   eminent    civil   engii 
wholly  ui  d  with  this  work,  and  with  the  Defendants.     If  Braid  "ere  lieing 

I  gratuitously,  at  his  request,  or  with  his  assent,  then,  without  saying  anything 
houldtaketheri8kofaccidents.thiswould.ii    his  (thole  ' 

on.  not  be  a  case  it!  which  the  Company  could  be  made  liable 
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Eor  an  injury  to  him,  whatever  might  have  been  the  ruse-  if  the  nam  had  been  reck- 
lessly conducted,  or  with  gross  negligence  A  passenger  carried  gratuitously,  ai  the 
expense  of  the  Defendants,  could  not  rea  [107]-sonably  complain  thai  the  Railway, 
of  which  he  was  so  suffered  to  make  use,  had  been  unskilfully  constructed,  or  was 
i,,'  in  thorough  repair." 

A  verdict  was  found  for  the  Plaintiff,  with  4000   dollars  damages,  apportioned 
ngst   her  and  her  children,  the  jury,  in  answer  to  questions  suggested  by  tin- 
Counsel  for  the  Company,  finding,  thai  the  deceased  Braid  had  paid  Ins  fare  on  the 
day  he  was  killed,  and  that  he  was  not  I  ravelling  under  a  free  ticket. 

In  the  act  Km  by  Fawcett,  the  evidence  respecting  the  accident  was  to  the  same 
effect  :  and  the  learned  Judge  left  the  single  question  to  the  jury,  whether  the  accident 
was  attributable  to  the  culpable  negligence  of  the  Appellants.  The  jury  found  a 
verdict  for  the  Plaintiffs,  with  5000  dollars  damages,  apportioned  amongst  the 
widow  of  Fawcett  and  his  children. 

The  Appellants  obtained  in  the  Court  of  Common  Pleas  two  rules  .\'i.*i  for  new 
trials  in  the  actions  of  Braid  and  Fawcett  respectively.  In  that  of  Braid,  on  the 
ground  of  misdirection,  and  want  of  direction,  as  the  jury  should  have  been  told 
that  if  they  believed  the  evidence  on  the  question  that  Braid  intended  to  travel 
free,  or  that  he  was  travelling  on  a  pass,  or  setting  up  a  pass,  they  should  find  for  the 
Appellants:  and  that  the  jury  should  have  been  told,  that  the  employment  by 
Appellants  of  skilled  and  competent  engineers,  and  the  using  good  materials  in  the 
form  at  inn  of  the  line  of  the  Railway  in  question,  with  the  fact  of  its  having  been  used 
for  five  years  without  suspicion  of  insecurity,  and  having  been  watched  and  in- 
spected daily,  was  sufficient  to  rebut  negligence  ;  that  the  jury  should  have  been  told 
that  negligence  was  not  proved,  or,  if  prima  facie  proved,  it  was  rebutted,  and  the 
weight  of  evidence  was  in  favour  of  [108]  the  Appellants;  and  that  they  were  not 
bound  to  provide  against  extraordinary  storms.  That  the  charge  was  too  wide  and 
general,  leaving  everything  to  the  jury  without  a  specific  direction  on  the  question 
of  culpable  negligence,  or  the  evidence  bearing  on  it  ;  and  in  both  cases,  besides 
misdirection,  that  the  verdict  was  against  law  and  evidence. 

Cause  was  shown  against  both  rules,  which  were  after  argument  discharged  ;  but 
ihe  Chief  Justice  of  the  Common  Pleas,  the  Hon.  W.  H.  Draper,  differed  from  the 
other  two  Judges,  Richards  and  Hagarty,  being  of  opinion,  that  the  verdict  was 
against  the  weight  of  evidence,  that  the  negligence  complained  of  was  not  proved,  and 
that  there  ought  to  be  new  trials.  From  the  judgments,  discharging  the  rules  for 
new  (rials,  the  Appellants  appealed  to  the  Court  of  Error  and  appeal  in  Upper 
Canada,  and  the  cases  were  fully  heard. 

On  the  23rd  of  January.  L861,  the  Court  of  Error  and  appeal  delivered  their 
judgment.  They  were  of  opinion,  that  the  directions  to  the  jury  were  proper,  and  the 
verdicts  supported  by  evidence,  and  the  majority  of  the  Court  were  of  opinion,  that 
the  verdicts  were  not  against  the  weight  of  evidence.  The  decision  of  the  Court. 
therefore,  was.  that  the  judgments  appealed  from  should  be  affirmed,  and  the  appeal 
dismissed. 

Against  these  judgments  the  Appellants  obtained  from  the  Court  below,  leave  to 
ippeal  to  Her  Majesty  in  Council. 

Mr.  Mariisty,  Q.C.,  and  Mr.  Rew,  for  the  Appellants  in  both  appeals. — In  the  case 
of  Braid,  there  was  no  evidence  that  he  had  paid  his  fare,  or  was  a  passenger  for 
hire.  [109]  The  declaration  alleged,  that  he  was  a  passenger  to  be  carried  for  such 
reasonable  reward  to  the  Company  as  they  should  demand  in  that  behalf.  There  was. 
however,  no  evidence  of  any  contract  to  carry  the  deceased  on  such  terms,  and  the 
finding  of  the  jury  that  he  had  paid  his  fare  was  not  only  unsupported  by  the 
evidence,  but  did  not  support  the  allegation  in  the  declaration.  Though,  in  ordinary 
circumstances,  a  person  travelling  on  a  Railway  may  cause  a  prima  facie  presumption 
that  such  person  is  a  passenger  for  hire,  and  has  paid  his  fare;  yet,  in  this  case, 
there  was  no  evidence  from  which  any  inference  could  be  drawn  that  Braid  had  paid 
his  fare,  on  the  occasion  of  the  accident,  before  entering  the  car.  [Lord  Chelmsford  : 
Pheir  Lordships  think  that,  if  as  your  argument  must  admit,  the  onus  of  proof  thai 
Braid  had  not  paid  his  fare  lies  on  you,  there  are  not  sufficient  materials  in  the  papers 
before  them  to  induce  them  to  think  that  the  finding  of  the  jury  on  that  point  was 
incorrect.]     If  so.  we  will   not   further  insist  upon  that  point,  but  we  submit  that, 
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ts  Iwth  cases,  there  was  no  evidence  on  which  the  jury  could  reasonably  find 
that  the  Appellants  were  guilty  of  the  alleged  negligence,  or  want  of  care  and  .-kill  in 
the  construction  of  the  Railway,  or  in  repairing  or  maintaining  the  same,  by  which 
the  accident  was  -    med,  and  that  the  learned  Judge  misdirected  the  jury  in  tel      . 

them  there  was  such  evidence  in  the  construction  and  maintenance  of  the  eml 
nient :  for  it  wi  '  ent  with  the  evidence  that  the  giving  way  of  the  embank 

m  inevitable  accident,  and  not  from  culpable  negligence.  The  fact  of  the 
Railwav  being  used  for  five  years  without  any  accident  to  that  part  of  the  lii 

:ent  to  rebut  negligence.     1  Tht  North  Kent  [110]  Railway  Compaq 

J.  X.S.  Ex,  ii.  1 17).     The  Judge  also  misdirected  the  jury,  in  not  denning  what 
would  amount  to  culpable  negligence  on  the  part  of  the  Appellants,   and   in  not 
ing  it  to  them  to  determine,  whether  the  accident  was  not  attributable  I 

and  extraordinary  a  nature,  that  it  could  not  be  reasonably  provided 
:  guarded  asainst.     Blyth  v.  The  Birminghai,    W  orks  Company  (11  Esch. 

London  and  Brighton  Railway  Con  >  Com.  Ben.  N.S 

U6)  ;  Cormnan  v.  'l  Railway  Company  (1  Hurl,  and  Nor.  7t 

-    Ell.  and  Bla.  232):  RodandU  v.  Harrison  (9  Esch.   Kep. 
444).     The  Appel!  a         in  evidence  the  opinion  of  competent  engineers  as  to  the 

sufficiency  of  the  embankment,  and  that  was  enough.     Grote  v.  77  itui 

Hoh.  'rail  Company  (2  Esch.  Rep.  251).     In  considering  the  verdict  of  a 

jury  the  Court  will  see  whether  the  evidence  w  as  such  as  could  reasonably  lead  it  to 
conclusion.  Cotton  v.  Ii  -  Com.  Ben.  X.S.  568).     The  rule  that  where 

ther.  •  -  rilla  of  evidence,  the  question  must  be  left  to  the  jury  no  Ions 
With  regard  to  the  objection  raised  for  the  first  time  in  the  Responded  - 
the  validirv  of  the  appeal  in  Braid's  case,  on  account  of  the  amount  of  the  verdict, 
the  answer  is.  that  the  Court  below,  who  were  the  sole  judsres  of  the  admissibility  of 
the  appeal,  allowed  it.  and  no  objection  was  taken  to  such  allowance  by  the  Re- 
spondents :  moreover,  the  sum  awarded  by  the  jury,  with  the  co-r<.  exceeded  the 
amount  required  by  the  Colonial  Act.  22nd  Vict.  c.  13.  s.  57. 

[HI]  Mr.  H.  Matthews,  for  the  Respondents  in  both  appeals. — No  appeal  ought  to 
have  been  admitted  in  the  case  of  The  tircat  Western  Railway  Couipai 
Braid,  and  such  appeal  cannot  now  be  entertained.  The  matter  in  c 
before  the  Court  of  Error  and  appeal  for  Upper  Canada,  was  not  within  the  appeal 
able  value,  it  did  not  exceed  1,000  dollars:  the  verdict  was  only  for  that  sum.  By 
the  Consolidated  Statutes  for  Upper  Canada.  22nd  Vict.,  c.  13.  s.  57.  it  is  enacted, 
that  the  judir  ie  Court  of  Error  and  appeal  shall  be  final,  when  the  matter 

in  controversy  ■       ■'  exceed  the  sum.  or  value  of  4.000  dollars.     The  judg 

in  Braid  -       -  .ent  iriven  in  an  appeal  under  the  Consolidated  Statutes 

ada.  c.  13.  >.  21.  p.  72.     That  section  L'lves  an  appeal  from  the  decision 
.  Court  discharging  a  rule  for  a  new  trial,  and  the  only  question  before  the  < 
•  if  Error  and  appeal  was.  whether  the  Court  of  Common  Pleas  was  right  in  rel 
a  new  trial.     The  matter  in  controvi  Court  of  Error  and  appeal, 

therefore,  tin   •  -  ihat  which  was  before  the  Court  of  Common  Plea*  on  tin 

ments  of  the  rule  for  a  new  trial:  and  the  amount  of  the  matter  in  contro 
the  amount  awarded  by  the  verdict  alone,  which  did  not  exceed  the  sum  of   1,000 
doll  moreover,  another  fatal  objection  to  the  appeal  in  both 

the  question  whether  the  verdicts  we  -     the  weight  of  evidence,  is  not  i: 

irt.  it  could  not  be  in  issue  before  the  Court  of  Error  and  appeal.     There 
and  could  lie  I  to  that  Curt  from  the  decision  of  the  Court     •  ' 

Pleas  on  that  part  <>f  the  Appellants'  rule  which  prayed  for  a  new  trial,  on  the  [112] 
aid   that   the  verdict    was   ag        st  1  le    weight   of   evidence.     Tl.      I 

for  Upper  Canada,  c.  13.  s.  26.  p.  67.  provide  that.  "  where  the  applii 
foi   a  new  ti  matter  of  discretion  only,  as  on  the  ground  that  the  vi 

-     _        ■'  -lit  of  evidence,  or  otherwise,  no  appeal  shall  be  allowed.''     Then 

upon  the  merits,  then  want  of  direction,  nor  was  there  misdirection  on  the 

part  of  the  learned  CI  who  tried  the  causes.      He  left  it  to  the  jurv 

whether,  considering  that  the  Railway  had  been  in  use  for  rive  vears.  and  that 
hail   bee  mi.  they  could  come  to  the  conclusion   that  there  had 

culpable  the  construction  or  maintenance  of  the  embankment 

ind  that  there  had  been  iiegli<*eiii  Now .  the  accident 
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is  prima  facit  evidence  of  negligence,  Carput  \.  Tht   London  and  Brighton  Railway 
Company  (5  Q.B.   Rep.   747),  SI: mini   v.  '/'/<<    London,  Brighton,  and  South  Coast 
Company  (5  Exch.  Rep.  787),  Ruck  v.   II  illiamt  (27  L.J.   N.S.  Exch    357), 
and  the  onius  probandi  to  disprove  negligence  is  on  the  Appellants,  Christu  v.  Gi  igg 

(•J  Camp.  79  I.      The  defence  of  1  is  mtijor,  and  that  tin-  learned  Chief  .lust  iee  ought  to 

charged  the  jury,  thai  the  accidenl  was  occasioned  by  the  acl  of  God,  was  an 
thought.il  was  nol  raised  at  the  trial.  Bui  it  is  not  supported  by  the  evidence, 
the  storm  was  no!  the  causa  causams,  it  was  the  imperfecl  nature  of  the  ditch  to  the 
embankment  which  was  insufficient  for  ordinary  circumstances.  In  case 'of  dam 
by  the  acl  of  God,  the  acl  must  be  the  immediate,  and  not  as  here  the  remote  cause  of 
the  accident,  thai  has  been  held  in  the  ease  of  a  [113]  carrier,  Alston  v.  ffei  ring  (25 
I.. I  N.S.  Exch.  177).  Abbott  on  Sh.  383.  In  Brown  v.  Sargent  (I  Fost.  and  Finl. 
112),  there  had  been  more  rain  than  for  sis  years  previous,  and  yel  the  Defendanl 
held  liable,  s<>  in  Withers  v.  The  Great  Northern  RaHhoay  Company  (1  Post,  and 
Finl.  1 65),  the  si  ream  overflowing  the  bridge  was  broken  down,  and  like  the  embank- 
ment was  swept  away,  yet  Mr.  Justice  Erie,  who  tried  the  action,  directed  the  jury 
to  find  Foi  the  Defendants,  the  evidence  being  that  the  storm  which  occasioned  the 
flood  was  such  as  had  never  occurred  before.  Hut  that  ease  proceeded  on  the  fad  that 
the  st  o  vi  1 1  was  the  in  iK, ,  ni  ii.yiins.  Here,  the  ditch  was  the  riiilsn  causanS,  not  the  storm. 

it  was  proved  to  have  been  insufficient  even  for  ordinary  purposes,  much  less  on  such 
an  emergency  as  the  storm  created.  It  is  admitted  that  the  ditch  for  carrying  off  the 
water  was  necessary,  but  it  is  proved  to  have  been  originally  imperfectly  made,  and 
to  have  been  insufficiently  maintained.  Lastly,  we  submit  that  non-direction  of  the 
Judge  is  no  ground  for  a  new  trial,  where  it  does  not  produce  a  verdict  against  the 
weigh!  of  the  evidence,  Ford  v.  Lacey  (30  L.J.  N.S.  Exch.  352,  S.C.  7  Jur.  X.S.  684). 
Tien    Lordships'  judgment  was  delivered  by 

Lord  Chelmsford  (21st  Feb.  1863). — These  cases  come  before  us  by  appeal  from 
judgments  of  the  Court  of  Error  and  appeal  of  Upper  Canada,  affirming  judgments 
of  the  Court  of  Common  Pleas  in  two  actions  brought  against  the  Great  Western 
Railway  Company  of  Canada.  As  these  actions  arose  out  of  the  same  accident,  and 
in  each  of  [114]  them  the  same  ground  of  negligence  is  alleged  against  the  Company, 
the  principal  questions  to  be  determined  are  the  same  in  both.  There  are  two 
pomts.  however,  which  are  peculiar  to  Braid's  ease,  to  which  it  may  be  necessary 
shortly  to  advert. 

The  first  of  these,  which  was  properly  abandoned  on  the  argument,  arose  upon  two 
pleas  of  the  Company,  which  alleged  in  substance  that  Alexander  Braid,  the 
deceased,  was  travelling  upon  the  Railway  under  circumstances  which  released  the 
Company  from  all  liability  to  answer  for  his  death,  and  it  was  admitted  that,  if  the 
onus  of  the  proof  of  their  pleas  rested  upon  the  Company  (of  which  there  could  be 
no  doubt.)  it  would  be  hopeless  to  attempt  to  disturb  the  verdict  of  the  jury  upon  these 
issues.  The  other  is  an  objection  which  has  been  urged  against  the  right  of  appeal 
on  the  ground  of  the  damages  being  of  insufficient  amount.  This  objection  depends 
upon  an  Act  of  the  Canadian  Legislature  (22nd  Vict.,  chap.  13,  sec.  57),  which  enact' 
"  that  the  judgment  of  the  Court  of  Error  and  appeal  shall  be  final  where  the  matter 
oi  controversy  does  not  e.vceed  the  sum  or  value  of  4,000  dollars."  The  damages  in 
Braid's  case  were  exactly  of  this  amount,  but  it  was  contended  on  behalf  of  the 
Appellants  that  the  costs  which  were  the  consequence  of  the  verdict  ought  to  be  added 
to  the  damages,  and  that  thus  the  matter  in  controversy  would  exceed  the  limited 
sum  or  value. 

As  the  judgment  of  their  Lordships  will  be  in  favour  of  the  Respondents  upon  tht 
other  grounds  of  appeal,  they  think  it  unnecessary  to  express  any  opinion  upon  this 
object  ion  :  but  nothing  which  was  thrown  out  by  them  in  the  course  of  the  argument 
must  be  considered  as  any  indication  of  their  assent  [115]  to  the  proposition  that  in 
estimating  the  matter  in  controversy  the  costs  incurred  by  the  losing  party  may  be 
into  account  (see  the  case  of  Doorga  Doss  Choir/fry  v.  Ramanauth  Chowdry, 
8  Moore's  Ind.  App.  Cases,  262,  where  it  was  held,  that  costs  could  not  be  added  to  the 
principal  sum  recovered  in  estimating  the  appealable  value). 

I  hiving  adverted  to  the  questions  which  are  applicable  only  to  one  of  these  appeals, 
we  now  proceed  to  those  which  are  common  to  both. 

The  actions  were  for  damage  alleged  to  have  been  sustained  by  the  Plaintiffs 
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in  consequence  of  the  deaths  respectively  of  Alexander  Braid  and  Thomas  Fawcett. 

1   by  the   want   of  care   and  skill  of  the  Company   in   constructing  their 

way,  and   in   repairing  and  maintaining:  the  same.     The  part  of  the  Railway 

where  the  accident  occurred  was  carried  over  an  embankment,  made  on  the  slope  of  a 

mountain,  and  had  been  in  use  for  four  or  five  years,  without  any  injury  h, 

Early  on  the  morning  of  the  19th  of  March.  1859,  after  an  unusally  heavy  fall  of 
rain,  the  embankment  gave  way  to  the  extent  of  forty-five  yards  in  length  on  the  line 
of  the  track.     Trains  had  gone  over  the  place  where  the  accident  occurred  during  the 

.•lit.  and  a  train  with  thirteen  cars  had  passed  the  same  spot  at 
,„i„  m  the  morning  of  the  same  19th  of  March.     The  train  in  quef 

arrived  at  the  part  of  the  embankment  which  had  given  way  about  two  a.m..  and  was 
immediately  precipitated  into  the  breach,  the  deaths  of  the  two  persons,  upon  which 
the  actions  were  brought,  being  the  unhappy  consequence  of  this  accident. 

ippori  of  the  verdicts,  which  in  both  the  actions  were  against  the  Company. 

it  was  insisted  [116]  by  the  lean  sel  for  the  Res]  -  that  the  mere  proof 

of  the  embankment  having  given  way  would  have  been  quite  sufficient  to  establish  a 

:  and  in  support  of  this  position  he  cited  the  cases  of  Car-put  v. 

id  Brighton  Railway  Company  (5  Q.B.  Rep.  747).  and  Skinner  v.  Tht 

London,  Brighton,  and  -  ■'  Railway  Company  (5  Exch.  Rep.  787  I. 

There  can  be  no  doubt  that  where  an  injury  is  alleged  to  have  arisen  from  the 
improper  construction  of  a  Railway,  the  fact  of  its  having  given  way  will  amount  to 
evidence  of  its   insufficiency,  and  this  evidence  may  become  conclusive 
from  the  absence  of  any  proof  on  the  part  of  the  Company  to  rebut  it.     However. 
the  Plaintiffs  did  not  rest  their  case  solely  on  the  fact  of  the  falling  in  of  the  embank- 
but  called  wit  I  jive  their  opinion  as  to  the  cause  of  the  injury. 
It  was  objected  by  the  learned  Counsel  for  the  Appellants  that  this  evidence 
amounted  only  to  theory  and  conjecture,  and  that  the  jury  ought  not  to  have  been 

itted  to  act  upon  it.     To  this  it  may  be  answered,  that  although  the  circumsta 
which     occasioned     the     accident     were     facts     to     be     proved,     yet     the     causes 
which     produced     this     state     of     circumstances     were     necessarily     matters 
opinion    and    judgment.        But    then     it    was    said    that    the    witnessi  •       -  ribed 
the    accident     to    different     causes,    that    their    theories    were    conflicting    and 
mutually   destructive,    and   that   consequently    at    the  close   of   the   Plaintiff's 
there  "as  nothing  to  go  to  the  jury.     The  difference  of  opinion  of  the  witnesses, 
however,  refer-  merely  to  the  mode  in  which  the  water  must  have  operated  upon  the 
embankment,  but  they  speak  almost  with  one  voice  as  to  the  defective  character  of  the 
drainage. 

[117]  -timed  that  at  the  close  of  the  Plaintiff's  evidence  in  each  case  there 

was  an  application  by  the  Defendants  for  a  nonsuit,  but  this  seems  to  be  a  mil- 
apprehension.     The  notes  of  the  learned  Judge  who  tried  the  cause,  appear  to  be 

ly  the  heads  of  the  defence  set  up.     The  first  ground  of  defence  in  both  i 
that  the  Company  had  always  skilful  engineers,  and.  therefore,  could  not  be  held  to 

fligent,  even  if  the  work  were  not  judiciously  constructed,  would 
been  prematurely  urged  as  matter  of  nonsuit  at  that  stage  of  the  trial,  as  no  proof 
had  then  been  given  of  the  employment  of  such  engineers  by  the  Company.     The 
language  of  the  note  in  Braid's  case.  "  it  being  proved."  must  lie  understood  " 

ing  proved,"  and  must  be  taken  as  a  short  mode  of  stating  the  intended  defi 
The  other  defence  mentioned  to  have  been  raised  in  Braid's  case  only  was  clearly  for 
the  jury,  even  if  the  unusual  state  of  the  weather  had  been  proved  in  the  cours 
the  Plaintiff's  case.     Although  no  mention  is  made  of  this  ground  of  defence  in  'he 
t  is  fair  to  assume  that  it  was  urged  on  behalf  of  the  Company 
in  thai  C8  ;  only  from  the  nature  of  the  evidence,  but  also  from  the  circtim- 

i    tlie  application  for  the  new  trial,  misdirection  was  imputed  to 
the  lean  ■<!  Judge  in  this  particular,  it  was  never  objected  that  no  question  o( 
kind  ed.      The  defence  in  both  cases,  therefore,  was  substantially  the 

proof  of  tlie  proper  construction  of  the  Railway,  o) 
daily  in-;  the  line,  and  of  the  violence  of  the  storm  of  rain  which  carried 

ankment      As   far   as   we  can   collect   from   the  learned   Judge's 
of  hi-,  charge  to  the  jury,  he  doe-  i  ol  appear  in  Fawcett's  case  to  have  adverted  [118] 
to  the  Company's  defence  arising  upon  the  extraordinary  and  unfi  te  of  the 
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fore  the  accident,  nor  in  Braid's  bave  mentiom 

otherwise  than  in  an  incidental  manner.  In  neither  case  does  he  appear  to  have 
explained  to  the  jury  the  effect  which  would  be  produced  upon  the  question  of 
negligence,  by  satisfactory  proof  that  the  storm  which  destroyed  the  embankment 

was  of  such  an  extraordinary  description  that  no  experience  could  have  anticip 

Their  Lordships  think  that  the  jury  ought  to  have  had  their  minds 
distinctly  and  pointedly  directed  to  this  question,  and  that  without  some  definite 
instruction  upon  the  subject,  they  were  likely  to  have  omitted  it  from  their  conaidei  a- 
tion.     If.  therefore,  there  had  been  any  miscarriage  on  the  part  of  the  jury,  in  con- 

i  ce  of  this  i  on-direction,  and  a  verdict  against  the  evidence  had  been  produced 
bv  it.  their  Lordships  would  have  felt  themselves  compelled  to  send  the  case  to  a  new 
trial.  But  upon  a  careful  examination  of  the  evidence,  they  have  come  to  the 
conclusion  that  the  verdict  ought  to  have  been  the  same,  even  if  the  question  of 
_rence  had  been  left  to  the  jury,  accompanied  with  a  direction  as  to  the  circum- 
stances under  which  the  Company  would  have  been  exonerated  from  liability. 

In  the  construction  of  works  of  a  permanent  character  such  as  a  Railway,  the 
amount  of  precaution  which  ought  to  be  taken  to  guard  against  any  external 
violence  to  which  it  may  be  exposed  cannot  be  the  subject  of  any  precise  rule. 
but  must  necessarily  vary  according  to  the  varying  local  circumstances  of  each 
The  difficulty  of  extracting  any  principle  from  decided  cases  which  may 
be  applied  with  cer-[U9]-tainty  to  questions  of  this  description,  is  strongly  exem- 
plified by  two  judgments  of  the  Court  of  Exchequer  which  were  delivered  within 
three  weeks  of  each  other.     In  Withers  v.  The  North  Kent  Railway  Company     27 

W  S.  Exch.  117  i.  which  was  an  action  against  the  Railway  Company  for  an 
injury  occasioned  by  their  keeping  and  maintaining  their  Railway  in  an  insecure 
state,  it  appeared  that  the  Railway  had  been  constructed  tive  years,  and  ran  through 
I  marshy  country  subject  to  floods;  that  it  was  constructed  on  a  low  embankment 

>sed  of  a  sandy  sort  of  soil  likely  to  be  washed  away  by  water,  and  that  the 
culverts  were  insufficient  to  carry  off  the  water.  Evidence  was  given  that  on  the 
day  of  the  accident  an  extraordinary  storm  occurred,  accompanied  for  sixteen 
hours  with  very  violent  rain,  and  that  in  consequence  of  this,  a  stream,  near  to 
the  spot  at  which  the  accident  had  occurred,  had  been  swollen  to  a  torrent  and 
washed  away  a  bridge,  and  poured  down  with  great  force  upon  the  line  ;  that  the 
water  had  by  midnight  worn  the  earth  away  under  the  sleepers  in  some  places, 
leaving  the  rails  unsupported  and  exposed.  A  verdict  was  given  for  the  Plaintiff, 
but  the  Court  set  it  aside  and  granted  a  new  trial:  Pollock,  C.B..  saying,  that  the 
Company  was  not  bound  to  have  a  line  constructed  so  as  to  meet  such  extraordinary 
floods,  and  Bramwell.  B..  observing  that  "  the  very  existence  of  the  line  for  rive 
years,  notwithstanding  that  the  District  was  subject  to  floods,  tended  to  negative 
the  only  negligence  which  was  set  up."  There  is  some  difficulty  in  reconciling  this 
remark  with  the  language  used  by  the  same  learned  Judge  in  the  other  case  of 
Ruck  v.  Williams  (27  L.  J.  N.  S.  Exch.  357).  [120]  That  was  an  action  against 
Commissioners  of  Sewers  for  negligence  in  constructing  a  sewer  in  a  defective  and 
improper  manner,  and  keeping  it  in  that  state,  whereby  it  burst  and  damaged  the 
Plaintiff's  premises.  It  appeared  that  the  sewer  was  constructed  in  April,  L853. 
year  1S55.  two  severe  storms  occurred,  one  on  the  13th  July,  which  occasioned 
the  bursting  of  the  sewer,  and  another  on  the  "26th  July  before  the  repair  of  the 
was  completed,  at  which  time  the  injury  was  done  to  the  Plaintiff.  It  was 
stated  in  the  report  of  the  Commissioners'  Surveyor  that  the  storm  of  the  26th 
July  was  without  precedent  for  its  violence.  The  Court  held  that  the  Plaintiff  was 
entitled  to  recover.  Bramwell.  B..  p.  360.  in  answer  to  the  argument  for  the  defence 
of  the  Commissioners,  arising  out  of  the  extraordinary  violence  of  the  storm,  which 
-loned  the  damage,  said.  "  One  calls  it  an  extraordinary  storm,  but  in  truth  it 
is  not  an  extraordinary  storm  which  happens  once  in  a  century,  or  in  fifty  or  twenty 
years:  on  the  contrary,  it  would  l>e  extraordinary  if  it  did  not  happen  within 
such  a  time  as  that  :  "  and  he  added,  therefore,  it  seems  to  me  that  the  Commissioners 
who  ought  to  have  put  down  a  flap  or  penstock  of  a  permanent  character,  in  order 

lard  against  a  thing  likely  to  occur,  not  only  in  a  short  time,  but  at  all  times. 

.-  well  be  said  to  be  guilty  of  negligence  relatively  to  the  probable  event  of  a 
storm  happening  in  fifty  years.'' 
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Their   Lordships,   without   attempting  to  lay  down   any  general   rule   upo 
subject,  which  would  probably  be  found  to  be  impracticable,  think  it  sufficient  for 
I  judgment  in  thesi  say  rhat  the  Railway  Company  o    _ 

eir  works  in  such  a  manner  as  to  be  capable  of  resij 
all  the  violence  of  weather  which  in  the  climate  of  Canada  might  be  expected. 
thoug  pg  rarely,  to  occur.      Now.  the  evidence  fairly  considered  shows  nothing 

:id  this  in  the  character  and  degree  of  the  storm  which  destroyed  the  emhank- 
The  night  of  the  accident   is  described  by  various  witnesses  to  have  i 
"  rerv  seT  -  it  was  a  "  bad  night,  very  bad  :  "  another,  in  the  usual  style 

ration.  thr,t  "  it  wi  -    '   he  ever  saw:"  it  is  stated  by  others 

that  the  rain  "washed  away  bridges  and  portions  of  the  road:"  and  two  of 
Plaintiff's  wi?  scribe  the  storm,  one.  as  being  "a  very   unusual  one."  the 

other  "  an  extraordinary  storm."  In  the  whole  of  this  evidence  there  is  nothing 
more  proved  than  that  the  night  was  one  of  unusual  severity,  but  there  is  no  proof 
that  -imilar  had  been  experienced  before,  nor  is  there  anything  to  lead  to 

a  conclusion  that   it   was  at  all  improbable  that  such  a  storm  might   at   any  time 

!■.  It  must  also  be  borne  in  mind  that  although  the  embankment  had  - 
firm  for  rive  years,  and  had  possibly  not  been  exposed  to  any  storm  of  equal  vio',. 
to  that  before  which  it  gave  way.  yet  it  was  evidently  not  constructed,  or  at  least 

laintained,  in  a  manner  to  enable  it  to  resist  any  unusual  pressure.     It  appears 
that  there  was  a  ditch  made  for  the  purpose  of  carrying  off  the  water  that  came  down 
hill,  but  it  was  either  imperfectly  constructed  from  the  first,  and  of  in- 
sufficient dimensions,  or  it  was  suffered  to  be  obstructed  and  choked  up.  so  that  when 
an  unusual  quantitv  of  water  flowed  into  it.  it  was  unequal  to  the  occasion.     Th' 

^ineer  [122]  says  in  his  report.  "'  It  appears  from  the  levels  that  t 
is  a  depression  of  two  feet  in  one  place.     The  ditch  is  an  imperfect  one.     If  that 
depression  of  two  feet  had  been  filled  in.  I  question  whether  the  accident  would  ha\e 
occurred."     And.  afterwards.  ;'  The  cause  of  this   accident   can  be  overcome, 
must  be.  to  prevent  the  recurrence  of  such  an  accident  again."     It  is  true  that  he 
adds.  "  No  engineer  could  possibly  have  foreseen  such  an  accident  as  this."     But 

her  he  means  that  it  was  impossible  to  have  anticipated  such  a  storm  as  occurred, 
or  that  from  the  manner  in  which  the  embankment  was  constructed,  it  could  not 
have  been  expected  to  give  way.  it  is  not  easy  to  determine.  Whatever  his  meaning 
may  be,  it  is  evident  that  the  embankment  was  insufficiently  provided  with  means  of 
-  sting  the  storm,  which,  though  of  unusual  violence,  was  not  of  such  a  character 
as  might  not  reasonably  have  been  anticipated,  and  which,  therefore,  ought  to  have 
been  provided  against  by  all  reasonable  and  prudent  precautions.  Even  suppo- 
then.  that  the  learned  Judge  omitted  to  explain  to  the  jury  what  amount  of  rwt  major 
would  exonerate  the  Company  from  the  charge  of  negligence,  yet  their  Lordships 
are  of  opinion  that  had  this  direction  been  given,  and  had  the  jury  been  led  by  it 
to  find  for  the  Company,  their  verdict  would  have  been  wrong,  and  they  adopt  the 
language  of  the  Court  of  Exchequer  in  Ford  v.  10  L.  J.  N.  S.  Exch.  35"J).  that 

"  non-direction  is  only  a  ground  for  granting  a  new  trial  where  it  produces  a  verdict 

DSt  the  evidence  :  "  and  they  will,  therefore,  humbly  recommend  to  Her  Majesty 
that  the  judgments  in  ti  -  be  affirmed,  with  costs. 

I   LRRIERS,  B.  Passengers  and  their  Luggage,  2.  f.  ;  tit.  COLONY, 
III.  Appeals  to  Privy  Council,  2.  AppealabU  valv*:  tit.  PRACTICE.  A.  Ml 
Xr.v.   Trial,  b.  10.  :  tit.  RAILWAY.  B.  Pom  ERS  and  Duties.  1.  Generally.      -  I 
'    -      339,  8  l-.T.  31  :   11    W.U.  444;   1   N.R.  527.     On   point  (i.)  as  to 
•  int  of  necessary  precaution  I      M        P.(     (N.S.)  118.  119)  cf   M-  'sey  Dock* 
•  .  L.R.  1  ILL.  1  18  :  and  Atadi    -  /.'     Co.  v.  Zemindar  of  Carrateno- 
garwn,  1874,  L.R.  1  End.  A]         36  trial  (1  Moo.  P.C.  (N.S.)  128) 

cf.  FoHer  v.  Wright,  L878,   I  C.P.D 
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[123]  ON  APPEAL  PROM  THE  COURT  OF  CHANCER!    IN  THE  ISLAND  OF 

BARBADOES. 

[BOMAS    DANIEL,  -Appellant;   GEORGE    BEWITT   TROTMAN    and   others,— 
Respondents*  [Feb.  7.  16,  and  17.  I 

.\  plantation  and  estate  in  Barbadoes  was  devised  to  Executors,  in  trusl  to 
manage  and  to  apply  the  profits,  in  paymenl  of  the  expenses  of  executing 
tlic  trusis,   including  a  commission,  and   in   paymenl  of  several  annuities; 

also  to  provide  for  the  maintenance  and  educati I  certain   persons,  and 

to  raise  in  aid  of  the  personal  estate,  not  specifically  bequeathed,  so  much 
money  as  should  be  required  to  satisfy  funeral  expenses  and  debts,  and  the 
liens  and  charges  on  the  real  estate,  until  the  debts  and  liens  should  be  fully 
paid  and  satisfied,  and  subject  thereto,  upon  certain  ultimate  trusts. 

I),  a  West  India  Merchant,  carrying  on  business  in  Bristol  and  London,  who  had 
been  in  the  habil  of  making  advances,  as  consignee  of  t ho  Testator's  estate, 
continued,  under  a  special  agreement,  hut  nol  in  writing,  to  make  similar 
advances  to  the  only  Executor  who  proved  the  Will,  and  made  Buch 
advances  to  clear  the  estate  from  the  charges,  and  to  satisfy  legacies  and 
annuities  given  by  the  Will.  The  Executor  having  misappropriated  a 
portion  of  the  advances  made  to  him  by  D..  a  suit  was  instituted  for  the  ad- 
ministration of  the  estate  in  the  Court  of  Chancery  in  Barbadoes,  in  which 
that  Court  disallowed  to  D.  all  advances  made  by  him,  not  proved  to  have 
been  applied  for  the  benefit  of  the  Testators'  estate. 

Meld. — First,  that  the  Executor  had  power  under  the  Will  to  bind  the  future 
profits  of  the  estate,  for  advances  made  for  the  management  of  the  estate, 
and  had  sufficiently  exercised  that  power  by  the  agreement  with  D.  [1  Moo. 
B.C.  (N.S.)  149]. 

•second.  That,  in  the  circumstances  of  the  case,  the  consignee  was  not  bound  to 
see  to  the  application  of  the  advances  made  by  him  [1  Moo.  P.C.  (N.S.)  151]. 

Semble. — There  may  be  rights  on  the  part  of  consignees  of  West  India  estates, 
paramount  to  the  rights  both  of  the  Trustees  and  cestuique  trusts  [1  Moo. 
P.C.  (N.S.)  152]. 

An  objection  to  an  agreement,  as  being  void  by  the  Statute  of  Frauds,  29th, 
Car.  II.,  c.  3,  by  reason  of  not  being  in  writing  should  be  pleaded  by  the 
answer,  and  cannot  be  entertained  at  the  hearing  of  an  appeal  [1  Moo.  P.C. 
(N.S.)  149]. 

The  Appellant  carried  on  business  as  a  West  India  Merchant  in  the  cities  of 
London  and  Bristol,  [124]  under  the  title  of  Thomas  Daniel  and  Co.  and  Thomas 
Daniel  and  Sons.  Before  the  year  1.^54,  and  until  his  decease  in  that  year,  George 
Hewitt,  late  of  Barbadoes,  planter,  the  Testator  in  the  cause,  was  in  the  habit  of 
consigning  portions  of  the  crops  of  sugar  made  on  his  plantations  in  Barbadoes  to 
the  Appellant's  mercantile  houses  in  London  and  Bristol  for  sale,  and  of  drawing 
Bills  of  exchange  on  them,  both  himself  and  by  Benjamin  Howell  Jones,  hereinafter 
ed,  liis  attorney,  against  the  net  proceeds  of  the  consignments.  At  the  decease 
of  Hewitt,  which  occurred  in  August,  1854,  there  were  balances  due  from  him  to 
hotli  the  Appellant's  In. uses  on  the  consignment  accounts.  These  balances  were 
carried  over  in  the  Appellant's  hooks  to  new  accounts  headed,  "  Dr.  The  estate  of 
George  Hewitt,  deceased,  in  account  with  Thomas  Daniel  and  Co.  Cr."  :  and  "Dr. 
The  estate  of  George  Hewett,  deceased,  in  account  with  Thomas  Daniel  and  Sons  Cr." 

Hewitt  by  his  Will,  dated  the  15th  of  January.  1853,  devised  his  plantations  in 
Barbadoes  to  certain  trustees,  including  Benjamin  Howell  Jones,  upon  trust  to 
conduct,  keep  up.  and  manage  the  plantations  and  hereditaments  in  the  most  ad- 
vantageous  manner  and  to  pay  and  apply  the  rents,  issues  and  profits  thereof 
respectively,  until  the  period  thereinafter  mentioned,  (being  the  period  of  dis- 
tribution),   in   manner   following   in   payment   of  expenses   [125]   of   executing   the 

*  Present:  Lord  Kingsdown,  the  Lord  Justice  Knight  Bruce,  and  the  Lord 
Justice  Turner. 
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trust,  includi:  2  mission  of  5  per  cent,  on  the  net  annual  clearances  of  the 

plai  ined  by  the  trustees  or  such  of  them  as  should  act   in  his 

affa.  •  auneration  for  their  or  his  care  and  trouble,  and  in  payment  of  certain 

ann  .  g        annuity        -  3      utel  Francis  Hewitt,  a  devisee  entitled 

benefieiallv  t  the   Testator's   plantations,   and   for   the  maintenance   and 

educ  the   infant   Respondents,  the  devisees  (who  were  entitled  beneficially 

ither  plantations),  and  also  for  raising  in  aid  of  his  personal 
itically  bequeathed,  so  much  m  •  -aould  be  required  to  satisfy 

ntary  expenses  and  debts,  and  the  liens  and  charu'  - 
ations  a  ely.  and  the  interest  thereof  until  the  said 

and  liens  were  fully  paid  and  •  1,  arid  to  apply  the  monies  so  raised  according 

and  when  and-    -  sail  the  Tes  -  and  the  liens  aforesaid  were  fully  paid 

and  satisfied,  so  that   his  estate        -  from  debt,  and  in  the  meantime  subject 

ator  devis  -     lantations  in  manner  folio 

that  lantations,  Warrens  and  Cane  Garden,  in  trust  for  the 

•ndeuts  the  five  daughters  of  Susanna  and  Joseph  Trotman.  in  equal  si. 
with  remainder  to  their  respective  children,  with  provisions  for  their  maintenance 
during  minority;  and  as  to  his  plantations.  Bloomsbury  and  Caledonia,  in  trust 
for   Samuel   Fran  is   Hewitt,   with  remainder  to  his  children,  subject   to  certain 
annuities  cha;_  eon.  and  to  the  payment  of  a  sum  i  I    £2  to  two  of  the 

children  Trotman:  and  there  was  an  [126]  ultimate  limitation  of  the 

hi  of  Benjamin  Howell  Jones,  and  other  the  executors  named  in  the 
Will.     The  WiO  contained  a  clause  whereby  the  Testators  empowered  his  trustees 
ijusl  and  wind  up  unt  pending  between  the  Testator  and  any  j 

-  ever,  and  he  declared  that  itors  should  be  allowed  and 

might   retain  all  their  costs  and  expenses  to  be  incurred  in  the  due  execution  of 
the  trust  thereby  in  them  reposed,  inclusive  of  commission,  during  such  tiL 
thev  should  have  ;      -     -      .  of  his  plantations  and  premises  respectively:  and  he 
declared  that  the  r  :  the  Trustees  or  Trustee  for  the  time  being  of  his  Will 

for  anv  monies  payable  to  them  by  virtue  of  his  Will,  should  effectually  exonerate 
all  persons   paying  such  monies  to   such  Trustees  or   Trustee  from   any  liability 
spect  of  the  application  thereof. 
Th  •         r   afterwards  made   a   Codicil   to   his   Will,   by   which   he   gave  an 

annuitv  of  £200  per  annum  to  Charlotte  Double,  otherwise  Jane,  and  charged  it 
on  his  plantations. 

Benjamin  Howell  Jones  alone  qualified  as  Executor  of  the  Will  of  the  Testator, 
and  acting  in  the  trusts  thereof,  took  possession  of  the  devised  plantations.  Being  in 
want  of  i  nable  him  to  carry  on  the  cultivation  of  the  devised  planta" 

and  for  the  payment  of  debts  and  annuities  and  other  the  purposes  of  the  Will,  he 
applied  to  the  Appellant's  mercantile  houses  to  make  the  necessary  advances,  and 
-  gn  to  them  the  crops  or  portions  of  the  cro]  -  sugar  made  on  the 
plantations  to  reimburse  the  advances  to  be  made  by  them  to  him.  The  Appellant's 
houses  agreed  to  make  the  required  [127]  advances,  and  did  so  in  part  by  accepting, 
according  to  the  usual  ]  :  consignees  of  West  India  estates.  Bills  of  exchange 

drawn  by  Benjamin  Howell  Jones,  in  the  Island  of  Barbadoes.  on  the  AppeU 
houses.  Benjamin  Howell  Jones  consigning  to  them  sugar  from  the  Testator's  planta- 
tion- wards  repayment  of  their  advan.    - 

■virnuel   Francis  Hewitt   as  devisee  of  two  of  the 
-  plantations  and  also  an  annuitant  under  his  Will,  and  the  infant  children 

stator's  plantations  by  their 

end.  filed  a  Bill  in  the  Court  of  Chancery  in  Barbadoes.  against 

Benjamin  11  •  '        -.  the  Trustee  and  Executor  under  the  Will  of  the  Testator. 

ind  profits,  and  produce  of  the  devised  est 
I        utor  and  Trustee,  and  for  a  receiver  who 
an  order  I     urt  of  the  20th  of  Jul- 

Bv  tl  :e  suit  on  the  11th        x  - "  '.  the  usual  accounts 

and  ■  the  real  and  personal  estate  of  t  r.  and  of 

I    incumbrances   affecting   the   same.     The 

ight    in   tl  of    both   his 

and  claimed  a  balance  due  from  the 


DANIEL  <".  TROTMAN  |  L863]  I  MOORE  N.S..  128 

Testator's  estate  to  his  house  of  Daniel  and  ('...  of  £1752  Ob.  Hid.,  and  to  his  I 
of  Thomas  Daniel  and  Sons  of   £4285  13s.  Id.,  making  together   £9037   L3e.  lid. 
The  Respondents  objected  i"  the  allowance  t"  the  Appellant  of  any  of  the  items 
ined  in  the  Ap  [128]-pcllatit  's  accounts,  except  the  balance  due  to  them  from 
George  Hewitl  at  the  time  of  his  death,  and  the  sums  due  on  judgment  against  the 
or   which   had   lnvn   assigned   t.>   the   Appellant's   houses   as   aforesaid.      I  u 
er  made  his  report  on  the  7th  oi  ■■  -r,   lsfio,  whereby  he  referred  to  the 

accounts  scheduled  thereto,  and  in  effect  allowed  the  Respondent's  objections.     By 
that  report  the  Master  found  that  there  was  due  from  I        I     tator  at  ti- 
ns decease  to  the  Appellant,  the  following  balances,  that    is  to  say:    £1945  7>.  to 
rhomas  Daniel  and  Sons,  and   £33   15s.  to  Thomas   I)  ud  Co      The  Appellant 

on  the  L'lth  December,   I860,  presented  a   petition  in  th  praying  in  el 

that  the  amounts  claimed  by  him  in  his  accounts  might  be  allowed  to  him,  and  : 
out  of  future  consignments  of  the  produce  of  the  plantations,  insisting  that  as  i 

the  Testator's  plantation,  he  had  a  Lien  on   the  en        in   respect   of  his 
:  that  the  Testator  had  by  his  Will  authorized  his  Executors  and  Trustees  to 
pledge  Buch  crops  to  raise  money  for  the  trusts  thereof,  and  that  the  Appellant  ha 
advanced  monies  for  such  purposes,  was  intitled  to  a  lien  on  such  crops,  until 

were  repaid,  and  was  not  answerable  for,  or  bound  to  see  to  the  application  of 
the  proceeds  of  the  crops  received  by  the  Executor  or  Trustee  of  the  estate. 

The  petition  came  on  to  be  heard  on  the  27th  of  March.  1861,  before  his  Honor 
the  Vice-Chancellor,  who,  after  observing  that  the  report  did  not  shew  the  appli- 
cation of  the  Appellant's  advances,  or  how  it  was  shewn  that  they  had  been  expended 
for  the  benefit  of  the  estates,  or  in  liquidation  of  the  debts  of  the  Testator,  directed 
the  Master  to  take  [129]  back  his  report,  and  to  add  to  it  a  complete  account  between 
Benjamin  Howell  Jones,  as  Executor  and  Trustee,  and  the  Appellant's  houses,  com- 
mencing with  the  sums  due  by  the  Testator  at  his  death,  and  bringing  it  down  with 
annual  rents,  alter  the  custom  of  Merchants,  to  the  discharge  of  Benjamin  Howell 
Jones  from  the  office  of  Trustee  :  and.  in  taking  the  accounts,  the  Master  was  directed 
to  charge  the  Appellant's  houses  with  the  proceeds  of  the  sugar  consigned  to  them, 
and  to  give  them  credit  for  all  sums  advanced  by  them  in  payment  of  any  debts  due 
by  the  Testator's  estate,  of  all  advances  made  by  them  to  any  of  the  parties  interested 
under  the  Testator's  Will,  on  the  order  or  direction  or  with  the  sanction  of  Benjamin 
Howell  Jones,  Executor  and  Trustee  and  till  sums  advanced  and  expended  in  the 
cultivation  of  the  estates  of  the  Testator. 

The  Master  by  his  further  report,  dated  the  22nd  of  April.  1861,  found  that  the 
hooks  of  the  several  estates  had  not  been  posted  since  the  31st  of  December,  1856, 
and  from  that  period  no  Bills  of  exchange,  drawn  by  Benjamin  Howell  Jones,  had  been 
i  d.  or  any  entries  made  of  the  application  of  the  sums  of  money  realised  there- 
from, so  as  to  enable  him  to  trace  their  appropriai  ion.  the  day  or  rough  books  of  the 
1  plantations  only  showing  the  daily  transactions  of  the  estates,  without  any 
reference  to  the  Bills  of  exchange  drawn  by  Benjamin  Howell  Jones.  That  it  would. 
therefore,  be  impossible  for  him  to  show  to  the  satisfaction  of  the  Court,  how  the 
moneys  drawn  by  him  were  expended,  as  the  only  evidence  he  had  before  him  that  any 
of  the  Bills  of  exchange  were  drawn  from  the  period  last  mentioned  by  him.  was  the 
attested  accounts  furnished  [130]  by  the  two  houses.  The  Master  then  found  that 
payments  had  been  made  since  the  decease  of  the  Testator  for  the  benefit  of  his 
.state,  by  Daniel  and  Sons,  amounting  to  the  sum  id'  £5270  7s.  10d.,  and  by  Thomas 
Daniel  and  Co.  :  amounting  to  £5803  L3s.  3d.  The  Master  then,  after  referring  to 
the  accounts  scheduled  to  his  first  report,  and  stating  that  therein  Benjamin  Howell 
.lutu-  was  debited  with  the  whole  proceeds  of  the  estate  of  the  Testator,  from  crops 
and  other  sources,  and  credited  for  the  various  sums  legally  or  equitably  expended 
by  him  for  the  purposes  of  the  Testator's  estate,  without  reference  to  any  drafts 
drawn  on  any  mercantile  houses,  proceeded  to  allow  the  Appellant,  on  account  of 
the  house  ..f  Messrs.  Thomas  Daniel  and  Sons  a  total  sum  of  £1315  -U.  id.,  and  on 
account  of  the  house  .if  Messrs.  Thomas  Daniel  and  Co.  a  sum  of  £1l'."S  lis.  fid.,  ami 
no  more. 

The  Appellant  excepted  to  this  report.  The  exceptions  were  heard  on  the  21st 
of  June.  1861,  and  bv  an  order  of  that  date,  the  Court  directed  that  the  report  -Imuld 
be  referred  back  to  the  Master,  with  a  declaration,  that  the  firms  of  Thomas  Daniel 
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and  Co..  and  Thomas  Daniel  and  Sons  were  fully  entitled  to  be  repaid  out  of  the 
future  crops  of  th«  -ned  t0  tllem  for  tllat  purpose,  all  sums  which 

they  had  advanced  to  the  Trustee,  and  which  had  been  in  any  manner  expended  for 
,  he  benefit  and  the  Master  was  to  be  at  liberty  to  keep  open  the  question 

for  the  period  of  three  months,  to  give  the  Appellant's  houses  any  opportunity  that 
they  might  desire  for  consideration.     If  they  declined  this,  then  the  Master  w. 
make  up  his  account  on  the  principle  before  stated,  and  to  [131]  declare  the  bah 
which  might  thus  appear  to  be  due  to  them,  for  which  they  would  be  entitled  to 
the  judgment  of  the  Court,  and  the  Appellant's  exceptions  were  overruled  with  C(  • 
■    irder  the  present  appeal  was  brought. 
Sir  Hul'Ii  Cairns.  Q.C.,  and  Mr.  Druce.  for  the  Appellant. — The  order  made  by 
i  ourt    bekvw    on    the  exceptions   is   erroneous,   and   cannot   be  maintained.     It 
eeds  on  thi       -         tion  that  it  was  the  duty  of  the  Appellant  as  consignee,  to 
follow  the  advances  made  by  his  mercantile  houses  to  the  Executor  and  Trustee,  and 
expended  for  the  benefit  of  the  Testator's  estate.     The  Appellant 
titled  to  relief,  first,  under  the  agreement,  and  secondly  in  ••espect  of  bis  general 
rights  and   remedies      •         -  -  '    ■    West   Indian  estate.     In   ;!e  -.  >t   place  it 

•    denied  but  that  the  advances  were  made  bona  fide,  on  tie  faith  of  the 
i.iem  between  Jones,  the  Executor  and  Trustee  and  the  Appellant,  and  in  con- 
ition  of  the  previous  dealing*  between  the  Testator  and  the  Appellant's  lscus  • 
They   were  made   in   payment   of   the   Executor   and   Trustee's   drafts   against  cou- 
ts   in  the  ordinary  way  of   business  for  the  cultivation   of  the  Testator's 
plantations  and  estates,  or  in  payment  of  charge*  or  liens  affecting  the  same,  or 
otherwise  for  the  relief  of  the  burthens  created  by  his  Will,  and  the  Appellant 
not  bound  to  enquire  into,  and  ought  not  to  lie  held  responsible  for  the  application 
h  advances.     The  doctrine  of  constructive  notice  deduced  from  the  authorities 
Equity  Jurisdiction  "  Vol.  II.  p.  T.">7.  [132]  and  the  case  of  Balfour 
v.   WeUat  B.   151)  relied  on  by  the  Vice-Chancellor  in  his  judgment  in  the 

Court  below,  is  not  applicable  to  the  circutnstances  of  this  case.     It  is  a  well-estah- 
lished  principle  that  a  purchaser  from  an  Executor,  even  in  the  case  of  a  mori_    _ 

t  bound  by  the  Executor's  misapplication  of  the  mortgage  money:  WLeod  v. 
Drummoi  i        s.  !.~>4.  and  cases  cited  in  2  Williams  on  Executors.  Pt.  III..  Bk.  1. 

ch.  1.  p.  744.  3rd  Edit. i :  Robinson  v.  Lowater  (17  Beav.  592.  S.C.  :  5  De  ti.  Mac.  and 
Gor.,  272  an  it  be  contended  that  a  consignee  of  a  We*t  India  estate  i* 

1  to  follow  assets  in  the  Executor's  hands.      Secondly,  as  to  the  rights  of  the 
Appellant  as  consignee,  Scott  v.  .1  '     -        -       s  the  leading  case  respi 

the  lien  of  a  c<  >ii  a  West  India  estate,  that  case  was  fully  examined  by  this 

13  Moore's  B.C.  Cases,  314).  and  though  the  report  of  it 
iidered  to  be  imperfect,  the  principle  of  it.  as  regards  the  lien  of  a 
on  the  produce  of  tin-  estate,  was  not  doubted  or  questioned.     All  the  authoriti 
this  subj>  ollected    in   the   report    of  the  case  decided   here,   which   ha* 

iwedby  the  Master  of  the  Rolls,  in  Bernard  v.  Da  vies  (31  Beav.   429        I:    S  mond 
v.  Hibbert  (1   Russ.  and  Myl..  719)  a  lien  was  established  against  the  produce  of  a 

it  India  estate,  in  r>  -  supplies  furnished  to  the  estate,  upon  an  agree 

implied  from  the  course  of  dealing  and  conduct  of  the  parties  :  so  in  > 
1 1  You.  and  Coll.  New.  Rep.  732  •  gnee.  who  made  payments  on  account  of  an 

annuitv  on  a  West  Indi  »as  held  to  have  a  [133]  lien  on  the  compensation 

•  y  awarded  under  the  -Ud  and  1th  Will.  IV.  c.  7 ■">.  the  Act  for  the  aboliti 
rv.     Morrison  v.  Morrison  i7  De  G.  Mac.  and  Cor.,  214.  S.C.  2  Sma.  and  tliff.. 
carried  the  principle  further,  and  gave  a  lien  under  such  circumstance*,  on  the 
of  t  -  i        whole  law.  respecting  the  li<  •  gnee  of  a 

Ind.  I  fully  stated  by  Burge.  in  his  commentaries 

1  Vol.  III.,  tit.  "  Tacit  Hypothecs."  pp.  .".54-o-7.     Apply 

principles  to  the   facts   in   evidence,  there   can   be   no   question   that  the 
Appellant  titled  to  bis  full  demand.      The  amounts  advanced   by  him  were. 

iltivation  of  the  estate  :  that  is  in  evidence,  for  they  were 

alio-  is  appears  from  his  account  with  the  estate,  wherein  he 

-  mis  advanced  by  the  Appellant.     The  Appellant's   account* 

were  furnished  annually,  that   appears  from  the  evidence  in  the 

I  the  R  spondents.  ever  questioned  the  accoui 
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the  justice  of  the  lien,  while  the  advances  were  being  made,  though  they  had  ample 
opportunity  for  tl< »i n ir  bo;  nor  had  the  Appellant  any  ground  for  supposing,  during 
his  dealings  with  Jones,  that  the  account*  were  not  settled  and  approved  by  him 
as  Executor  and  Trustee  in  each  successive  year.  The  accounts  furnished  by  J 
to  the  Respondents  in  1857,  and  adopted  by  them,  show  that  the  advances  mad.-  I>y 
the  Appellanl  in  the  previous  years,  were  made  on  the  credit  of  the  estate,  and  not 
,,„  ti  il  credit  of  Jones.     For  these  reasons,  w<  contend  that,  the  Appellanl  i.s 

entitled  to  a  lien  on  the  crops  and  produce,  if  not  on  the  corpus  of  the  devised  •  - 
and  plan-[134]-tations  for  the  payment  of  the  balances  due  to  his  mercantile  I 
from  the  Testator's  estate,  and  the  Master  ought  to  have  reported  to  thai  • 
The  judgment  of  the  V ice-Chancellor,  overriding  the  except  ion  to  tl      M    iter's  report, 
cannot  be  maintained,  and  we  submit,  ought  to  be  overruled  with  costs. 

Mr.  Rolt.  Q.C.,  and  Mr.  A.  Smith,  for  the  Respondents.  —We  do  not  dispute  the 
authority  of  the  cases  cited  respecting  the  lien  of  i  jnee  on  the  produce  of  a 

West  I'   I    11  state  :  liut  we  insist  this  is  not  a  question  of  that  nature.     The  advances 

made  by   the   Appellant    were  made  to  Jones,   the   Executor   and   Trustee,   on   his.  own 

personal  credit,  for  the  purposes  of  the  Will,  and  not  exclusively  for  carrying  on 
the  cultivation  of  the  estates.  The  Appellant  had  notice  "l"  the  Will,  and  that  it 
gave  no  power  to  I  tor  to  charge  the  corpus  of  the  estate  for  the  payment  "i 

debt*  and  legacies.  The  directions  to  carry  on  and  cultivate  the  estate,  would  not 
warrant  a  sale,  and  if  there  was  no  power  to  sell,  the  Executor  and  Trustee  i  "uld  not 
charge.  Conyngham  v.  Conyngham  (1  Ves.  522,  Belt's  Sup]'.  221),  Jarman  on  Wills. 
Vol.  2,  p.  ."T'.i  (3rd  edit.) :  Bennett  v.  Wyndham  i  •_':!  Beav.  521 1.  There  is  no  particular 
law  of  lien  in  Barbadoes,  nor  is  there  any  express  law  or  custom  in  any  part  of  the 

Indies  which  makes  supplies  furnished  to  an  estate  a  lien  upon  it.      There  must 
be  an  agreement  to  constitute  such  a  lien:    and  the  supplies  furnished  under  such 

inent.  must  be  for  the  cultivation  of  the  estate:  not,  as  in  this  ease,  where  the 
advances  made  were  for  the  benefit  of  legatees  and  annuitants.  None  of  the  -  - 
^o  to  the  extent  urged  here.  We  contend,  that  the  payment  of  [135]  a  charge  on 
an  estate,  as  in  this  ease,  does  not,  without  special  agreement,  give  the  party  paying 
it.  a  lien  on  the  estate,  as  standing  in  the  place  of  the  owner  of  the  charge  paid  off, 
itiid  Thar  the  payment  by  the  agent  or  by  the  direction  of  the  Trustee,  in  disehai  s 
a  charge  on  a  trust  estate  for  the  purposes  of  the  trust,  does  not,  without  more,  give 
the  agent  a  charge  on  the  trust  estate.  Worratt  v.  Harford  (8  Ves.  4  i.  It  is  clear 
from  the  evidence  in  the  case  that  the  advances  made  by  the  Appellant  to  Jones,  the 

iror  and  Trustee,  were  for  the  purposes  of  the  Will,  the  trusts  whereof  the 
Appellant  had  ample  notice  of,  and  if  the  repayment  of  those  advances,  or  any  part 
thereof,  was  made  out  of  the  produce  of  the  estate,  that  would  not  give  the  Appellant  a 
general  lien  on-the  produce  for  the  reimbursement  of  his  advances  :  he  had  not; 
the  trusts  of  the  Will,  and  the  Viee-Chancellor.  in  the  Court  below,  was  fully  justified 
in  deciding  that  for  such  advances  he  could  have  no  specific  lien.  If  there  was  an 
agreement  with  Jones,  as  now  insisted  upon,  it  is  void  as  the  Statute  of  Frauds 
extends  to  Barbadoes.  such  agreement  ought  to  have  been  in  writing.  But  we 
maintain  there  was  no  such  agreement,  either  express  or  implied,  and  in  the  absence 
of  such,  even  if  the  law  of  lien  is  to  be  extended  to  advances  made  under  the  circum- 
stances here  disclosed,  there  can  be  no  right  in  the  Appellant  to  charge  the  produce 
of  the  estate  in  the  Executor's  hands,  with  the  amount  of  the  advances  made  to  him 
for  the  general  purposes  of  the  Will. 
Judgment  was  delivered  by 

The  Lord  Justice  Turner  (April  27.  1863). — This  is  an  appeal  from  an  order  of 

the  Court  of  Chancery  of  the  Island  of  Barbadoes,  overruling  [136]  exceptions  taken 

by  the  Appellant  to  the  report  of  a  Master  of  the  Court,  made  in  a  suit  instituted  by 

devisees  and  legatees  under  the  Will  of  George  Hewitt   against   Benjamin  Howell 

s.  his  Executor  and  devisee  in  trust  for  the  accounts  of  the  Testator's  real  and 

'■al  estates  and  for  the  appointment  of  a  Receiver. 

>rge  Hewitt,  the  Testator  in  the  cause,  by  his  Will  bearing  date  the  15th  of 

January.   1853,  appointed  Benjamin  Howell  Jones,  the  Defendant  in  this  suit,  and 

several  other  persons  named  in  the  Will  to  be  his  Executors,  and  gave  and  devised 

his  sugarwork  plantations  or  estates,  called  Warrens  and  Cane  Garden,  and  Blooms- 
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burv.  aud  Caledonia,  in  the  Island  of  Barbadoes.  and  all  the  lands,  buildings,  heredit- 
aments, stock,  -  lantation,  utensils,  and  implements,  and  oil.  _  Is  and 
chattels  to  the  plantatii  sped  -     -    unto  and  to  the  use  of  Benjamin 

J  other  persons  whom  he  had  named  as  executors,  their 
an(j  trust,  to  conduct,  keep   up.   and  manage  the   plantations   and 

-  in  the  most  adva-      _        -  ner,  and  to  pay  and  apply  the  : 

ively.  until  the  period  thereinafter  menu. >ned,  in 

er  following, — that  is  I  payment  of  the  expense  of  executing  the  trust. 

including  -        of  five  per  cent,  on  the  net  annual  clearances  of  the  planta- 

i  bv  the  T  -  f  them  as  should  act  in  his  affairs,  as  a 

remuneration  for  their  or  his  care  and  trouble  :  and  in  payment  "i  several  annuities 

-  veral  persons  named  in  the  Will,  and  also  in  providing  for  the  mainte: 
and  ed  -  veral  of  the  Respondents,  the  Plaintiffs  in  the  suit,  and  also  iii[137] 

n  aid  of  his  personal  estate  not  specifically  bequeathed,  so  much  money  as 
should  be  requirec  "  his  funeral  and  testamentary  expenses  and  debts,  and 

the  liens  and  charges  on  his  plantations  and  estates  respectively,  and  the  in:  > 
if,  until  the  debts  and  liens  should  be  fully  paid  and  satisfied,  with  a  direction 
to  applv  the  monevs  so  raised  accordingly,  and  when,  and  so  soon  as  all  the  debts 
and  the  liens  aforesaid  should  be  fully  paid  and  satisfied,  so  that  5  estate  was 
from  debt  :  and  in  the  mean  time,  subject  to  the  trusts  aforesaid,  the  Testator 
directed  the  plantations  respectively  to  be  held  upon  trusts  mentioned  in  the  Will  for 
the  benefit  of  the  Besponde:  -ively.     By  a  Codicil  to  his  Will  bearing  date 

the  8th  of  Jui..       -■"        :ie  Testator  gave  another  annuity,  and  directed  the  Trustees, 
or  Trustee  of  his  Will  during  such  time  as  they  or  he  should  be  it         --   ss 
management  of  his    -  .v  the  annuity  concurrently  with  the  other  annuities 

given  by  his  Will.     And  when  and  so  soon  as  his  Trustees  or  Trustee  should  give  up 
his  es         -  under  the  trusts  of  his  Will,  he  directed  that  his 
estates  should,  as  between  themselves,  contribute  to  the  payment  of  the  said  annuity 
in  the  proportions  therein  mentioned. 

iied  on  the  4th  of  August.  1854  :  and  Benjamin  Howell  Jones,  the 
r.dant  in  the  suit,  alone  proved  the  Will  and  Codicil,  and  alone  acted  in  the 
trusts  thereof. 

The  Appellant  is  a  West  India  merchant  carrying  on  business  at  Bristol  under 
the  firm  of  Thomas  Daniel  and  Sons,  and  in  London  under  the  firm  of  Thomas 
Daniel  and  Co.     The  Testator  in  his  life-[138]-time  consigned  part  of  the  pr 

is  plantations  to  the  Appellant  under  h  -  -aid  firms,  and  other  parts  thereof 

to  other  West  India  Merchants  in  this  country,  and  at  the  time  of  his  death  he  was 
indebted  to  the  Appellant's  firms  on  the  balance  of  their  accounts  a- 
the  amount  in  the  whole  of  £2000,  and  upwards.     He  was  then  also  indebted  to  his 
other  coi-  -  sums.     After  the  Testator's  death  the  Defendant, 

B.  H.  Jot-   -        -  -  itor  and  Trustee,  continued  -  gn  parts 

produce  of  the  Testator's  plantations  to  the  Appellant's  firms  and  other  parts  thereof 
to  the  Testator's  other  con-  5        -      ut  the  consignments  to  these  latter  1 

ppears.  made  in  liquidation  or  reduction  of  the  balances  which  were  due 
to  them  from  the  Testator  at  the  time  of  hi    ieath.     The  balances  due  to  several  of 

r  consignees  at  the  Testator's  death  were,  it  appears,  paid  in  full 

of  the  consignments  thus  made  to  them  by  the  Defendant.  B.  H.  Jo:    -       After  the 

th  the  accounts  of  the  Appellant's  firms  as  consignees  were  always  kept 

with  the  Testator's  estate,  new  accounts  having  been  opened  by  each  of  the  firms 

the    Testal       -  -         From  these  accounts  it  appears,  that  the  Defendant, 

B.  H.  •!"•    •  -  _-ned  produce  to  the  Appellant's  firms  to  the  amount  of   £ .0.566, 

and  that  the  Appellant's  firms  paid  for  him  and  on  his  account  sums  amount; 

the  whole  .  2       Of  the  sums  thus  paid,  it  appears  that    £13.129.  was  paid  in 

t   bills  drawn  by  the  Defendant.   B.   H.  .b>i:es.  upon  and  accepted  by  the 

.id  in  respect  of  a  judgment  debt  on  the 
Ionia  plantation,  one  moietv  of  which  judgment  debt  [139]  "    -       -  _    ■  d  to  each 
"f  the  -  ;  a  further  sum  was  paid  in  discharge  of  a  Crown  mot 

plantations:   and   the   residue  consisted  of   payments  to  or  on 
-     and    annuitants,    and    for    supplies, 
'.  and  commission. 
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on  the  balances  of  the  accounts  of  the  Appellant's  firms  made  up  to  the  31s1 
of  December,  1859,  with  interesl  to  thai  date,  there  was  iln,-  to  the  firm  of  Daniel 
and  Sons  the  sum  of  £4285  1 3s.  Id.,  and  to  the  firm  of  Daniel  and  Co.  th  sum  of 
£4752  Mis.  Id,!.      The  bill  in  the  cause  was  filed  on  the  21s1  of  Jul]  ind  on 

tin-  29th  of  July,  1859,  a  Receiver  was  appointed  of  the  Testatoi 

By  ilir  decre,  made  upon  (ho  hearing  of  the  cause,  bearing  date  it"'  I  Ith 
of  November,  1859,  accounts  were  directed  t,,  be  taken  of  the  estate  an,!  assets  of 
the  Testator,  and  of  iln-  crops,  rents,  issues,  and  profits  of  his  Bugarwork  plants 
li.ms  ,ii-  estates  come  t,,  the  hands  of  the  I1  Pendant,  Benjamin  Bowel! 
Jones,  and  nf  the  disposition  thereof,  and  of  what  debts  were  din-  and 
outstanding;  and  accounts  were  also  dire, ted  ,>t'  all  the  real  and  per 
Bona!  estate  ,,f  the  Testator,  and  nf  all  the  debts,  annuities,  liens,  charges, 
and  incumbrances  affecting  the  same.  And  i1  was  ordered,  that  the  receiver 
ointed  by  the  Court  si,, mid.  out  of  the  crops,  rents,  profits,  and  produce  of  the 
said  sugarwork  plantations  or  estates,  and  other  estate  of  th,'  Testator,  pay  the 
interesl   on  the   incumbrances  against   the  said  plantations  or  estates    and   o 

■  which  the  Master  should  report  to  lie  due.  and  the  several  annuities  given 
l,v  the  Testator's  Will  and  Codicil,  and  afterwards  the  said  incumbrances  according 
to  their  priorities.     And  [140]  directions  were  given  for  ascertaining  what  sums 

would  be  sufficient  for  the  maintenam f  the  infant  Plaintiffs,  and  for  the  payment 

oi  such  sums  by  the  Receiver. 

Under  this  decree  the  Appellant  carried  in  two  states  of  facts,  claiming  the  above- 
in 'intoned  sums  of  £4285  13s.  Id.  and  £4752  His.  I0d.  against  the  Testator's 
.  and,  on  the  7th  day  of  December,  1860.  the  Master  made  his  report  in  the 
e,  by  which  he  found  that  the  Defendant,  B.  H.  Jones,  as  Executor  and  truste 
was  indebted  t,,  the  estate  of  the  Testator  in  the  sum  of  £9690  10s.,  on  account  of  the 
net  proceeds  of  the  crops  and  profits  of  the  plantations  and  of  other  moneys  received 
by  him  as  Executor  and  trustee:  and  'with  reference  to  the  sums  claimed  by  the 
Appellant,  he  certified  that  these  claims  had  been  objected  to  on  the  grounds  that 
the  amounts  claimed  were  personal  contracts  of  the  Executor,  and  not  authorized 
under  the  Will  of  the  Testator,  and  that  the  Defendant,  B.  H.  Jones  had  received 
considerable  sums  of  money  as  the  net  clearances  of  the  plantations  in  each  year 
since  the  Testator's  death,  and  was  largely  indebted  to  the  Testator's  estate  on  account 
thereof  :  and  he  further  certified  that  he  did  not  find  any  clause  in  the  Testator's 
Will  giving  power  to  the  Executor  to  raise  money  on  the  security  of  the  estates,  and 
that  he  was  of  opinion  that  the  Appellant's  firms  were  entitled  to  the  full  amount 
of  the  judgment  debt  assigned  to  them,  and  were  also  entitled  to  place  the  orders 
and  drafts  of  the  Defendant.  B.  H.  Jones,  Executor  and  Trustee,  against  the  amount 
of  the  produce  shipped  and  consigned  by  him  or  in  their  hands  at  the  death  of  the 
Testator,  and  to  keep  alive  [141]  their  original  account  against  the  Testator's 
estate,  but  that  they  were  not  justified  in  making  advances  to  the  Defendant,  B.  H. 
Jones,  to  the  large  amount  of  £6771  14s.  Id.,  in  excess  of  the  produce  shipped  and 
the  amount  realized.  He,  therefore,  allowed  the  Appellant  only  the  amount  of  the 
judgment  debt  and  of  the  balances  due  from  the  Testator  at  the  time  of  his  death 
to  the  Appellant's  firms,  with  interest  to  the  29th  of  July,  1859,  the  time  of  the 
appointment  of  the  receiver. 

The  Appellant  then  presented  a  petition  by  way  of  exception  to  this  report.  By 
this  petition  the  Appellant  stated  that,  after  the  death  of  the  Testator  the  Defendant, 
B.  H.  Jones,  having  no  money  or  personal  estate  of  the  Testator  to  enable  him  to 
carry  on  the  cultivation  of  the  plantations,  applied  to  his,  the  Appellant's,  firms 
to  advance  him  money  for  that  purpose,  and  to  enable  him  to  carry  out  the  trusts 
of  the  Testator's  Will,  agreeing  to  consign  the  crops  of  sugar  made  on  the  planta- 
tions to  reimburse  the  advances,  and  that  the  Appellant's  firms  agreed  to  do  so,  and 
accordingly  did  so  by  the  Defendant,  B.  H.  Jones  drawing  Bills  of  exchange  on 
the  firms,  and  consigning  them  sugar  from  the  plantations  to  repay  the  sums  paid 
by  them  as  acceptors  of  the  Bills,  and  towards  the  payment  of  supplies  sent 
out  by  them  for  the  plantations,  and  otherwise  for  moneys  paid  on  account  of  the 
Testator's  estate  :  atid  after  setting  forth  in  detail  the  payments  which  had  been  made 
by  the  Appellant's  firms,  the  Appellant  by  the  petition  insisted  that  the  Master  was 
not  justified  in  disallowing  his  claims;  that  his  firms,  as  consignees  of  the  Testator's 
plantations,  had  a  lien  on  the  crops  of  the  plantations  in  respect  of  [142]  their 
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claims:   Thar    the   T  '.-vised   his    plantations   to    trustees,    including 

ihe  Defendant,  B.   H.  Jones,  who  had  alone  acted  in  the  trusts,  thereby  authorized 
•  lam.  B.  II.  Jones  to  pledge  the  crops  of  the  plantations  to  raise  money  fur 
the  purposes  of  the  trusts,   and   that   he  (the  Appellant)   having   advanced   money 
for  those  purposes,  was  entitled  to  he  repaid  such  moneys  out  of  the  crops  oi 

te,  and  was  entitled  to  a  lien  on  such  crops  until  the  same  were  repaid;  and 
further,  that  he  was  in  no  way  answerable  for  the  a). plication  of  the  proceeds  of  the 
-  which  came  to  the  hands  of  the  Defendant.  B.  H.  Jones,  he  not  being  bound  to 
nd  it  being  impossible  for  him  to  see,  to  the  application  thereof.     The  petition, 
therefore,   prayed   that   the   Master   might   be   directed   to   allow   the   items    in   the 
ants  of  the   Appellant's   firms   which   had   been   disallowed   by   him:   and   that 
the  receiver  might  be  directed  to  consign  the  crops  of  sugar  of  the  Testator*s  planta- 
tions to  the  Appellant's  firms  until  the  respective  balances  due  to  them  as  co 
were  fully  paid  and  satisfied.     This   petition   was  in   the  first    ii  supported 

only  by  an  affidavit  of  Thomas  Louis,  the  Appellant's  attorney  in  the  Island. 
that  the  facts  stated  in  tl  tion  were  true,  to  the  best  of  his  knowledge  and  belief ; 

hut  the  petition  having  been  met  by  affidavits  on  the  part  of  the  Respondents,  which 
were   to   the   effect   that    the   Defendant.    B.   H.   Jones,   had   some   moneys   in   hand 
a  to  the  Testator's  estate  at  the  time  of  his  death,  and  had  besides  received 
s  of  the  estate  from  that  time  until  the  appointment  of  the  receiver. 
a  further  affidavit  was  made  by  Thomas  Louis,  on  the  part  of  the  Appellant,  by 
which  he  deposed.  [143]  that   the  Appellant's  firms  gave  no  personal  credit  to  the 
Defendant,  B.  H.  Jones,  in  respect  of  the  advances  they  made  for  the  benefit  of  the 
-  plantations,  but   I  looked  to  be  repaid  such  advances  out  of  the 

made  on  the  plat  nd  which  the  Defendant,  B.  H.  Jones,  as  Executor 

and  trustee,  agreed  with  the  Deponent  as  the  attorney  and  agent  of  the  Appell 

to  the  Appellant's  firms  in  payment  of  the  advances  made  to  the  Defen- 
dant. B.  H.  Jones,  as  such  Executor  and  Trustee,  for  the  benefit  of  the  Testator"s 
estate. 

By  an  order  made  on  this  petition,  and  bearing  date  the  "27th  of  March.  1861, 
the  Court,  after  taking  notice  that  no  less  than  £18,129,  appeared  to  have  been 
advanced  to  the  Defendant.  B.  IL  Jones,  on  his  drafts  by  Bills  of  exchange,  and  that 
ention  was  made  in  the  report  of  the  application  of  that  sum,  or  how  it  was 
shown  to  have  been  expended  for  the  benefit  of  the  estates,  or  in  liquidation  of  the 
debts  of  the  Ti  rdered  that  the  Master  should  take  back  his  report,  and  add 

to  it  a  complete  account  between  th  ■  Defendant.  B.  H.  Jones,  a-  1".       utor  and  Trustee, 
and  the  Appellant's  fir-  s    svith  the  sum  due  by  the  Testator  at   his 

death,  and  bringing  it  down  with  annual  rests,  after  the  custom  of  Merchant! 
the  J  s       E  •       Defendant,  B.  H.  Jones,  from  his  office  of  Trustee:  and  that  in 

this  account  the  Master  should  charge  the  Appellant's  firms  with  the  proceeds  of  the 
ned  to  them,  and  give  them   credit   for  all  sums  advanced  by  them 
in  payment  of  any  debt  due  by  the  'i  estate,  and  for  all  advances  made  by 

ny  of  the  part  ii  -ted  under  the  Testator's  [144]  Will,  mi  the  order  or 

by  the  din  ction,  or  with  the  sanction  of  the  Defendant,  B.  H.  Jones,  and  for  all  • 
advanced  and  expended  tor  supplies,  and  in  the  cultivation  of  the  estates. 

In  pursuance  of  this  order,  the  (faster  made  a  further  report,  dated  i lie  26th 
of  April,  1861,  by  which,  after  stating  thai  the  Appellant's  Solicitors  had  declared 
their  inn  give  any  further  account,  or  to  furnish  any  information 

oneys  drawn  out  of  the  Appellai  -  ly  the  Defendant, 

B,  II    -I     es,  he  c  rtified  that  it  was  impossible  to  show  how  the  drawn  by 

th.-  Defendant,  B.  II.  Jones,  were  ex]  nd  after  stating  particulars 

paid  by  the  Appellant's  firms  to  and  on   account   of  the  annuitants  and  devi 
and  supplies  and  insurance,  he  added  that  the  proceeds  of  the  suj 

I  re  far  more  than  sufficient   to  meet   these  pay- 
i  that  the  of  such  proceeds  ;. 

:      by    the    Defendant,    B.    II.    Jones,    from    t he 

appropriation     of     them     could     not     be     tri 

Hi     fui  I  Qt,    I!.    II.    Jones,    had    been   debited    with   the 

whole    amount  sue  signed,    as    well    as    by 

the  offal  crops  of  the  plantations  during  the  period  he  acted  as  Executor,  and  had 

redited  with  the  payments  which  had  been  made  to  the  parties  interested  uuder 
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ili-  Will  by  bis  sanction,  direction,  or  orders,  and  be  concluded  bis  report  by  i 
ring  to  an  account  in  which  he  adjusted  the  claims  of  the  Appellant  n  the 

mode  in  substance  as  he  had  adopted  in  his  former  report       Except 
taken  by  the  [145]  Appellant  to  this  report.     They  were,  in  substance,  '•■  the  effect, 
that  credit  had  not  been  given  to  the  Appellant's  firms  for  all  the  sums  which  had  been 
paid  upon  the  bills  drawn  by  the  Defendant,  B.  H.  Jones,  and  in  discbarge  of  the 

gainst  tin   T<  - 
I'j  »  of  these  exceptions  the  following  order  was  made :   -The  Court 

the   reports   to  be   referred   to  the   Master.     It    declared   the   Appellant's 
tirnis  to  be  fully  entitled  to  be  repaid  out  of  the  future  crops  of  th  to  he 

■  a  them    for   that    purpose,   all   sums   which    they   had   advanced   to   the 

nd  which  had  been  in  any  manner  expended  for  thi 
and  after  referring  to  the  Appellant's  Solicitors  having  declared  their  inability 
to  furnish  further  information,  it  directed  that  the  M  Id  he  at  liberty  to 

keep  ..pen  the  question  for  the  period  of  three  months,  to  give  an  opportunity  for  re- 
deration,  and.   if  this  was  declined,  the  Master   was  to  make  up  his  account 
on  the  principle  before  stated,  and  declare  the  balance  which  might   tints  appear 
due  and  for  which  the  Appellant  would  be  entitled  to  the  judgment  of  the  Court. 
In  conclusion,  the  Court  ordered  the  exceptions  to  he  overruled,  and  with 

It  is  from  -his  order  the  present  appeal  has  been  brought.  The  petition  of 
appeal  prays  not  only  that  the  order  may  be  reversed  and  the  items  claimed  by 
the  Appellant  in  the  accounts  of  his  firms  allowed,  but  that  the  receiver  may  lie 
directed  t"  consign  the  crops  of  sugar  of  the  Testator's  plantations  to  the  Appell 

until  the  respective  [146]  balances  due  to  them  as  consignees  are  fully  paid 
and  satisfied. 

The  case  was  very  fully  and  ably  argued  before  us.  It  was  contended  on  the  part 
of  tLe  Appellant,  that  he  is  entitled  to  the  relief  sought  by  this  appeal  by  virtue 
of  the  special  agreement  entered  into  on  his  part  with  the  Defendant.  B.  H.  Jones, 
or.  failing  his  title  under  that  agreement,  by  virtue  of  the  rights  and  remedies 
to  which,  as  was  insisted  on  his  part,  all  consignees  of  West  India  estates  are 
entitled,  independently  of  any  special  agreement.  On  the  part  of  the  Respondents, 
on  the  other  Land,  both  the  existence  and  validity  of  the  all.  _  ial  agree. 

and  the  rights  and  remedies  claimed  on  the  part  of  the  Appellant  to  belong  to  eon- 
t  India  estates,  independently  of  special  agreement,  were  disputed  and 
dene 

.  therefore,  presents  two  subjects  for  consideration:    the  special  agree- 
ment, and  the  Lreneral   rights   and   remedies  of  consignees  of  West   India  est 
It  will  be  convenient  first,  to  consider  how-  the  case  stands  as  to  the  special  agreement. 

agreement  their  Lordships  are  fully  satisfied  upon  the 
evidence  before  them,  that  the  agreement  was.  in  fact,  made  and  entered  into.  They 
o  reason  to  doubt  the  evidence  given  by  Louis  on  the  part  of  the  Appellant,  or 
the  fact  of  the  agreement  having  beet:  made  as  deposed  to  by  him.  They  find  nor 
on  the  part  of  the  Respondents  which  in  any  way  contradicts  that  evidence,  and 
they  cannot  but  think  it  highly  improbable  that  such  large  advances  should  have 
been  made  by  the  Appellant  without  any  agreement  having  been  entered  [147] 
into  i    ■  a  them.     .So  far.  therefore,  as  this  agreement     -       '      rued,  the  case 

appears  to  their  Lordships  to  resolve  itself  into  the  question  of  its  validity.  That 
question  depends  upon  two  points:  first,  whether,  according  to  thetru--  construction 
of  the  Testator's  Will,  the  Defendant.  B.  H.  Jones,  had  power  to  bind  the  future 
profit--  of  the  plantations  by  such  an  agreement  :  and.  secondly,  whether  assuming 
that  he  had  this  power,  he  has  well  and  effectually  exercised  it.  First,  then,  as  to 
the  construction  of  the  Testator's  Will.  It  is  to  be  observed  that  the  primary  object  of 
the  Testator  was  that  his  plantations  should  lie  kept  up.  conducted,  and  managed 
in  the  most  advantageous  manner.  Not  only  is  this  trust  in  terms  declared  by  the 
Will,  but  every  purpose  of  the  Will — the  payment  of  the  expenses  of  the  trust,  of  the 
annuities,  of  the  allowances  for  maintenance,  of  the  Testator's  general  debts,  and 
of  the  liens  and  charges  on  the  plantations — depends  upon  that  trust  being  fully 
carried  into  effect.  The  Will,  therefore,  ought  plainly  to  be  so  construed  as  to  give 
full  effect  to  these  purpos  s.  Looking,  then,  to  the  dispositions  of  the  Will,  there 
be  observed,  any  trust  of  the  surplus  of  the  rents  and  profits  after 
answering  some  only  of  the  special  purposes  designated  by  the  Will,  but  the  whole 

6-37 


I  MOORE  N.S..  148  DANIEL   V.  TROTMAX  [1863] 

fits  are  dedicated  to  all  the  special  purposes  which  are  [jointed  out. 
states  1  tke  subject  to  those  purposes.     The  intention,  therefore, 
must  have  been  to  vest  in  th  •    Trustees  full  power  over  both  the  immediate  and  the 
future  rents  and  protits.  and  that  this  was  the  intention  is  made  clear  liy  the  trust 
t,,  1-.  supply  the  deficiency  of  the  personal  estate  [148]  for  the  payment 

of  the  delns.      It  is  true,  indeed,  that  this  trust  does  not  in  terms  extend  to  all  the 
purposes  of  the  Will,  and  does  not  in  terms  embrace  the  raising  money  for  ke> 
up  and  i:  ;    the  plantations:    but  this  latter  purpose,  though   not   in   ti 

expressed,  must,  as  it  seems  to  their  Lordships,  almost  necessarily  lie  implied:  for. 
unless  the  plantations  were  so  kept  up.  the  n-ust  for  raising  money  for  the  payment 
le  made  available. 
.^derations  present  themselves  upon  the  face  of  the  trusts  declared  by 
this  Will.     They  become  of  much   greater  weight  when  the  subject  to  which  I 
trusts  apply  is  taken   into  consideration.     Plantations  in  the  West  Indi 
be  regarded  in  the  same  light  as  landed  estates  in  England.     The  cultivation  of 
them  is.  as  was  repeatedly  said  by  Lord  Eldon.  a  species  of  trade.     In  all  quesl 

m  considerations  of  trade  and  commerce,  quite  foreign  to  the  cultiva- 
tion   of    landed    estates    in    this   country,    present    themselves.        They    cannot   be 
carried  on  without  the  intervention  of  consignees  and  agents  in  this  country,  and 
the  cases  arc  rare  indeed  in  which  they  can  at  all  be  carried  on  without  adv 
being  made  by  those  consignees  and  ag      ts  to  be  reimbursed  out  of  the  future  pro- 
In  the  ordinary  course  of  business  the  cultivation  of  a  West  IntMa  estate  can 
no  more  be  carried  on  without  advances  being  made  by  consignees,  and  hei:  s 
reimbursed,  than  trade  can  he  carried  on  in  this  country  without  debts  being  con- 
tracted and  being  paid  1.     It  may  be  as  well  to  add  on  this  part  of  the 
that  this  difference  between   West   India  estates  and  landed   [149]  estates  in  this 
country  does  not  enter  merely  into  questions  relating  to  the  conduct  and  de, 
of  Trustees,  but  that  it  goes  much  further,  and  affects  the  construction  of  Wills  and 
instruments  relating  to  the  estates,  as  was  held  in  the  case  of  Lus/iington  v.   x 
(1  Sim.  435  i  by  the  late  Sir  Anthony  Hart,  a  Judge  eminently  acquainted  with  the 
law   and   practice    relating   to   estates    in   the   West    Indies.     Their   Lordships 
bound,  therefore,  both  by  authority  and  upon  principle,  to  apply  these  considerations 
to  th            -      iction  of  this  Will.  and.  so  applying  them,  they  have  come  to  the  con- 
clusion that,  according  to  the  true  construction  of  this  Will,  it  was  within  the  power 
of  the  Defendant.  B.  II                   <  bind  the  future  profits  of  these  plantations  by  the 
agreement  entered  into  by  him  with  the  Appellant's  firms. 

udly,  then,  did  the  Defendant.  B.  H.  Jones,  well  and  effectually  exercise  this 
r  by  the  agreement  entered  into  by  him .'     It  was  insisted,  on  the  part  of  the 
indents,  that  he  did  not,  and  that  the  agreement,  not  having  been  reduced  into 
writiiiLr.  was  void  by  the  Statute  of  Frauds:   but  their  Lordships  find  no  trace  in 
any  of  the  pi-  -  of  the  Statute  having  been  set  up  in  answer  to  this  claim, 

and  they  think  that  this  objection,  even  if  well  founded,  could  not  be  entertained,  at 
all  events  at  this  stage  of  tin-  case.      They  think,  however,  that  the  objection   h 
well  founded,  the  agreement  having,  in  their  judgment,  been  in  part  performed. 

•    Lordships,  therefore,  are  of  opinion,  that,  by  virtue  of  the  special  agrss 

red  into  with  the  Defendant.  B.  H.  Jones,  the  Appellants  firms  are  entitled 

•t   of  the   ":  ■      -■  tte   all   the  [150]   sums  advanced   by  them  re- 

ively.   with  interest   thereon:   but   in   holding  this  they  desire  to  be  distinctly 

understood  as  proceeding  upon  the  ground,  that  in  their  opinion,  the  agreemei  I 

•  acted  upon  on  the  part  of  the  Appellant's  firms.     They 
;   I'1'""1  '  'he  judgment   printed  in  the  Appendix,  that  the  Court 

rtained  a  different  opinion  upon  this  point,  and  considered  that 
'•"•'  fts  drawn  by  the  Defendant.  B.  fl    Jones.  the  Apel- 

-   firms   put    them   upon    inquiry,   and    justified   the  conclusion   that   they  were 
Defendant,  H.   H.  J..-    -         .   misapplying  the  moneys  which  were 
r  by  him.     If  their  Lo  en  their" wav  to  this  view  of  the 

Id  nol  have  hesitated  to  affirm  this  order,  but  the  facts  of  the  i    - 
al'!  •  rant  this  conclusi) 

''  ie  Appellant  had  anv  knowledge  that  the  Defei 

i!    "  misapplying  the  Testator's  anv  -round   for  suspi 

"nv  rg    amount  of  the  Defendants 
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-  might  induci  ispicion.     But,  according  to  the  agreement  entered  into 

Appellant,  the  advances  to  be  made  by  him,  and  which  were  made  by  means 

of  these  drafts,  were  to  be  not  merely  !"'>r  the  cultivation  of  the  plantations,  but 

illy  for  the  purposes  of  the  Testator's  estafc  ;  and  their  Lordships  can  see  no 

--  iniing  that  the  Appellant  had  any  reason  to  suspect  that  his  adv.. 

not  applied  for  those  purposes.     Thi  ing  paid 

otf  would  naturally  lead  to  that  conclusion,  and  the  regular  payments  [151]  to  and 

count  "f  the  annuitants  and  devisees  could  not  but  induce  tiit-  belief  that  the 

duly  administered.     It   is  remarkabl<  was  -well 

ed  out  by  Mr.  Druce,  in  thi  :  his  argument,  that  when  the  plantation 

accounts  are  examined  the  amounts  expended  on  the  plantations  in  several,  if  not  all, 

the  rears  of  the  Defendant's  management  beyond  the  offal  crop,  exceeded  the  sums 

drawn  from  the  Appellant's  firms  in         -  rs. 

This  part  of  the  ease,  indeed,  was  scarcely,  if  at  all.  insisted  upon  on  the  part 
of  the  Respondents  in  the  co  rgument  at  the  Bar.  and  their  Lordships 

find  r  -  quite  unable  to  adopt  the  opinion  of  the  Court  in  Barbadoes  upon  it. 

Their  Lordships  collect  from  the  order  under  appeal,  that  in  the  opinion  of  the 
Court  in  Barbadoes,  the  Appellant  was  bound  to  see  to  the  application  of  tl 
advanced  bv  him  under  the  agreement  :  but  however  this  may  have  been  in  the  view 
which  the  Court  in  Barbadoes  took  of  the  ease,  their  Lordships  are  of  opinion,  that 
31  really  stands  no  such  obligation  rested  on  the  Appellant.  The  moneys 
advanced  by  him  were  not  mean;  or  intended  to  be  applied  to  any  defined  or  special 
purpose.      They  were  of  to  be  applied  at  the  discretion  of  the  Trustee  to 

whom  they  were  advanced.  To  hold  that  the  Appellant's  firms  were  bound  to  see  to 
the  application  of  these  advances  would  in  effect  render  it  impossible  That  any  such 
advances  could  be  made.     The  principle  which  g  obligation 

ing  to  the  application  of  money  applicable  to  the  payment  of  debts  seems  to 
their  Lordships  to  settle  this  question.  The  Appellant,  then.  [152]  being-,  in  Their 
Lordships'  judgment,  entitled  to  relief  by  virtue  of  the  special  agreement,  it  is 
unnecessary  for  their  Lordships  to  say  how  the  case  would,  in  their  opinion,  have 
.  independently  of  that  agreement  :  but  it  may  be  right  to  add.  that  they  are 
-  .tisried  that  the  rights  of  consignees  of  estates  held  in  trust  ought  in  all  cases 
to  be  affected  by  the  defaults  of  the  Trustees.  The  case  of  Simond  v.  Hibbei  I  <  1  Russ. 
and  Myl.,  719)  6  have  an  important  bearing  upon  this  point.     There  may  be 

-  on  the  part  of  consignees  paramount  to  the  rights  both  of  the  Trustees  and  the 
que  trusts:  but  their  Lordships  desire  to  be  understood  as  not  intending  I 

give  any  final  opinion  on  this  question. 

Their  Lordships,  therefore,  will  humbly  recommend  Her  Majesty  to  reverse  the 
order  complained  of  by  this  appeal,  and  to  declare  that  no  order  ought  to  have  been 
made  either  overruling  or  allowing  the  exceptions  taken  by  the  Appellant  to  the 
M  ster's  report,  but  that  the  accounts  of  the  Appellant's  firms  of  Daniel  and  Son. 
and  Daniel  and  Co..  as  consignees,  ought  to  have  been,  and  ought  to  be  taken,  and 
that  in  taking  such  accounts  the  Appellant's  said  firms  respectively  ought  to  have 
been,  and  ought  to  be  allowed  all  sums  of  money  paid  by  them  respectively,  to  or  by 
the  ..rder  of  the  Defendant.  Benjamin  Howell  Jones,  as  Executor  or  Trustee  of  the 
•  Will,  in  respect  of  his  drafts  atrainst  consignments,  or  in  the  ordinary 
way  of  business,  for  the  cultivation  of  the  Testator's  plantations  or  estates,  or  in  or 
towards  payment  of  any  charges  or  liens  affeeTin_r  the  plantations  and  estates,  or 
any  of  them,  or  otherwise  for  the  purposes  of  the  Test;  I  fr's  Will  and  Codicil,  or 
either  [153]  of  them,  and  that  what,  upon  the  taking  of  the  said  accounts,  shall  be 
found  to  have  been  the  balances  due  to  the  Appellant's  firms  at  the  time  of  the 
appointment  of  the  receiver  in  the  cause,  ought  to  have  been,  and  ought  to  be  allowed 
to  the  Appellant  against  the  Testator's  estate,  and  ought  to  have  been,  and  ought  to 
be  paid  to  the  Appellant  out  of  such  estate,  with  interest  upon  such  balances  at  the 
usual  rate,  and  according  to  the  usual  course  until  payment  thereof:  and  to  order 
that  the  case  be  remitted  to  the  Court  in  Barbadoes.  with  directions  to  carry  the  above 
declarations  into  effect  :  and  further  to  order  that  the  Appellant's  cost  of  the  excep- 
tions, and  of  this  appeal  be  added  to  the  amount  which  shall  be  found  payable  to 
him.  and  be  also  paid  out  of  the  Testator's  estate,  with  liberty  to  tie  Appellant  to 
apply  to  the  Court  in  Barbadoes.  respecting  the  payment  to  him.  and  otherwise  as  lie 
may  be  advised. 
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ioued.  asked  by  the  petition  of  appeal,  that  the  receiver  may 
be  directed  u  -  <i  the  plantations  Appellant,  but  their 

Lord-       -  t  think  ihat  such  an  order  could  properly  have  been  made  upon  the 

therefore,  make  no  order  on  this  part  of  the 
ellant.  if  so  advised,  may  apply  to  the  Court  in  Barbadoe>  for  this 
j, an  .  by  the  petition  of  appeal. 

ILONT,  II.  Partuxlar  Colonies  22.  IT  .  III.  Appeal* 

lice,  f.   ."■  I       TRUST  AND  TRr>TK: 

'  :r.  (N.S.       -       3  L.T.  522;  11  W.R.  717. 
-  ,."..  1  A.C. 


[154]  ON  Ari'EAL  FROM  THE  SUPREME  COURT  OF  NEW  SOUTH  WALES. 

EN   WILLIAMS,  and  others,— Appellants;  JAMES  BYRNES  and  WILLIAM 
BYRNES.— Respondents*  [Feb.   21.   1863]. 

rth  sectioi  Si  Frauds.  29th  Car.  2.  c.  3;  incorporated  into 

IV..  c.  14.  and  introduced  into  the  Colony  of  New 
South  Wales,  by  -  WUL  IV..  No.  17.  requires,  to  make  a 

.   or  bar_  ctual,   that    "some  note  or   memorandum   of  the 

bargain  be  made  and  signed  by  the  parties  to  be  charged  by  such  coir 
ereunto  lawfully  authorized"  [x  Moo.  P.C      x  S 
Uj  a  purchas 

rich  the  name  of  the  person  by  whom  the  steam  ei._ 
be  furnished  did  not  appear,  though  he  "     -     .         n  to  the  party  by 
•in  the  memorandum  was  made,  the  contract  being  in  these  words:    "  I 
will  furnish  H.  with  fuT.ds  for  the  purchase  of  a  steam-engine,  and  niaeh:- 

ur  mill,  on  hi-  _  '.imself  with  the  same   and  notifying  the  pur- 

chas  -  held  bv  the  Judicial  Committee,  reversing  the  judg: 

Supreme  Court  of  New  South  Wales,  in  an  action  brought  upon  such 
it  there  bt  tract  in  writing,  it  wa- 

-  ifficient  :  I  audum  in  writing,  of  the  bargain,  to  satisfv 

Frauds  [1  Moo.  P.C.    N  - 
. — The  liability  of  a  part  -   -  _        rally  a  reward  for  informa- 

tion  he  advei-  who  shall  first  give  the  in- 

:aation  asked  for.  is  a  liabilitv  at  Common  Law.  and  not  a  contract  within 
Statute  of  Frauds  3.)  19c 

_  the  judgment  of  the  Court  below,  liberty  wa-  driven  to  amend  the 
pleadings,  and  a  new  trial  dir  '  '       N  S      200]. 

E  the  pleadintrs  directed  to  abide  the  event  of  the  new 
trial  [1  Moo.  P.C.    N  -     200]. 

■  ere  the  Plaintiffs,  and  sued  the  Appellants  (the 

Defendai.  -  -       t  of  a  contract  alleged  to  have 

red    int'  -    with    tl  iem<.    either      -  substantive 

•lardy    with    a     [155]    steam-ei  . 

_         fun    shed  to  Hardy, 
r  it. 

d  contained  the  following  count*   - 
that  ould  suit  Hardy  with  a  steam-eni_'ine, 

ini.  that  he  would  be  answerable 
v:   that  '  -  -  lited  Hardy  with  a 

i'bins.  and  the  Appellants  as 

t  I,  in  suiting  Hardy. 

s  unable  !• 
order  t<>  enable  him  to  obtain   it.  gave  him.  for  the 

1  ■'..■■  Lord  Justice  Turner.  S       Juuu  la 
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purpose  of  being  given  to  the  Respondents,  an  instrument   n.  writing,  signed  by 

8,  as  follows:— "J  will  furnish  Mr.  Hardy  with  funds  for  the  purchase  of  a 

ngine  and  machinery  for  a  flour  mill,  on  his  suiting  himself  with  the  same,  and 

notifying  the  purchase  to  me."     Thai  Hardy  gave  the  instrument  to  the  Respondents, 

who,  on  the  basis  of  it.  agreed  to  and  did  furnish  him  w  ith  a  steam-engine,  and  thai 

ime  was  notified  to  Jobbins.     That  they  obtained  the  engine,  and  expended 

£3000,  which  had  nol  been  paid  to  them  either  by  Hardy  or  Jobbins,  or  the  Appel 

lantv     The  other  counts  were  for  goods  bargained  and  sold  to  Jobbins,  and  for  work 

done  for  him,  for  money  paid  at  his  request,  and  for  money  due  on  a  si  mm. 

and  counts  for  money  payable  by  the  Appellants  as  Executors  for  i  foi 

their  [156]  use.  and  on  stated  .... mints,  and  claimed  the  sum  of  £3000,  for  dam 

The  Appellants  pleaded  to  the  first  count,  that  Jobbins  did  not  agree  or  promise 
as  alleged  ;  secondly,  that  the  alleged  promise  was  to  answei  t'<>r  the  debt  or  default 
of  Hardy;  that  there  was  qoI  any  memorandum  or  note  thereof  signed  by  Jobbins, 
or  any  person  lawfully  authorized  by  him ;  thirdly,  that  the  Respondents  did  uot  suil 

with  a  steam-engine;  fourthly,  that  the  alleged  suiting  with  tin 
was  not  notified  to  Jobbins  or  thi  Appellants;  fifthly,  the  Appellants  set  up  the  17th 
on  of  the  Statute  of  Frauds.  And  as  to  the  second  count,  for  a  first  plea,  non 
performance  of  conditions  precedent;  that  the  Respondents  did  not  suit  Hardy 
with  the  engine,  and  that  there  was  no  notification  of  the  purchase  t..  Jobbins  or 
his  Executors.  For  a  second  plea,  the  Appellants  relied  on  the  17th  sect  ion  of  the 
Statute  of  Frauds.  They  also  demurred  to  the  count  on  various  ground-.  A-  to  the 
third  and  subsequent  counts,  alleging  promises  by  Jobbins,  the  Appellants  ('leaded 
that  Jobbins  was  never  indebted.  They  also  riled  a  demurrer  to  those  counts.  And. 
as  t..  the  last   two  counts,  alleging  pn  by  the  Appellants  as  Executors,  they 

pleaded  that  they  were  never  indebted.  The  Appellants  also  demurred  to  the  second 
BOUnt  of  the  declaration,  as  bad  in  substance.  The  grounds  of  demurrer  were  thus 
stated: — The  Appellants  contend,  that  the  second  count  shows  i>"  cause  of  action,  no 
promise  by  Jobbins  to  the  Respondent  is  alleged,  nor  any  privity  of  contract  [157] 
shown  to  exist  between  them,  nor  any  liability  on  the  part  either  of  Jobbins  or  his 
Executors  to  repay  the  Respondents  the  expenses  they  allege  they  have  incurred: 
even  if  in  point  of  law  a  contract  was  shown,  there  was  no  averment  that  Hardy 
was  suited  with  an  engine,  or  that  any  purchase  by  Hardy  was  notified:  the  Re- 
spondents obtaining  an  engine  from  England  and  keeping  it  was  not  suiting  Ha.-dy 
with  it.  That  the  agreement  between  the  Respondents  and  Hardy  was  very  differen 
to  the  terms  of  the  written  instrument  set  out. 

Issue  was  joined  on  all  these  pleas.  The  demurrers  were  argued  before  the  full 
<  Mint,  consisting  of  the  Chief  -hist  ice.  Sir  Alfred  Stephen,  and  the  Justices.  Dickin- 
son and  Therry.  and  on  the  30th  of  November,  1857,  the  judgment  of  the  Court  was 
pronounced  in  favour  of  the  Plaintiffs,  and  the  demurrers  over-ruled.  The  opinions 
of  the  Judges  (a)  not  being  unanimous,  the  Chief  Justice.  Sir  Alfred  Stephen, 
delivered  the  following,  as  the  reasons  for  the  judgment  of  himself  and  Mr  Justice 
Therry: — "  The  questions  in  this  case  arise  on  a  demurrer  to  the  second  count  of 
the  declaration.  That  count  states,  that  in  the  lifetime  of  John  Jobbins,  the  Testator, 
one  Hardy  was  desirous  of  obtaining  a  steam-engine  and  machinery  for  a  Hour-mill  : 
lint  was  unable  to  pay  for  the  same  out  of  his  own  funds,  or  obtain  it  on  his  own 
credit  :  and  that  the  Testator.  [158]  knowing  the  premises,  in  order  to  enable  Hardy 
to  obtain  such  steam-engine,  gave  to  Hardy,  for  the  purpose  of  being  given  to  the 
Plaintiffs,  an  instrument  in  writing  in  the  words  following: —  I  will  furnish  Mr. 
Hardy  with  funds  for  the  purchase  of  a  steam-engine  and  machinery  for  a  rlour- 
inill.  on  his  suiting  himself  with  the  same,  and  notifying  the  purchase  to  me.  i  ass, 
"J'.tth  January.  1854.  John  Jobbins.'  And  the  Plaintiffs  aver  that  Hardy  gave  the 
said  instrument  to  the  Plaintiffs,  who  thereupon  and  upon  the  basis  thereof,  and 
for  no  other  reason,  agreed  with  Hardy  that  they  would  obtain  for  him  a  steam- 

(a)  As  this  and  the  succeeding  judgments  of  the  learned  Judges  in  the  Court 
below  contain  all  the  authorities  and  the  arguments  relied  on  by  Counsel  ■  > 
hearing  before  the  Judicial  Committee,  and  as  the  reasoning  of  the  learned  Chief 
.lust  ire  is  commented  on.  and  his  judgment  overruled  by  the  Judicial  Committee,  it 
is  thought  expedient,  as  well  as  useful,  to  set  out  these  judgments  in  extenso,  tin- 
case  being  one  of  first  impression. 
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engine  and  machinery,  of  a  description  then  specified,  and  would  pay  all  necessary 

-  -   for  the  same:  all  which  premises  were  then  notified  to  the  Testator.     The 

count  Is  to  allege,  that  thereupon  the  Plaintiffs  obtained  the  steam-engine  and 

inaehinerv  for  a  flour-mill,  so  agreed  upon  and  specified,  and  expended  in  so  doing 

a  large  sum.  to  wit.  £3000.     And  the  Plaintiffs  aver  that  they  have  performed  all 

uditions  precedent  to  be  by  them  performed,  and  that  all  things  have  happened 

-title  them  to  be  paid  the  said  sum  expended:  but  nevertheless  that   neither 

Har^i  obins,  nor  the  Defendai    -      -   Executors,  have  paid  the  same  or  any 

.it   the   Defendants   demurred,   assigning  the   following 
-   us: — that  it  shows  no  cause  of  action  :  that  no  promise  by  Jobbins  to  the  Plain- 
.  nor  any  privity  of  contract  shown  between  them,  nor  any  liability 
on  the  part  either  of* Jobbins  or  his  Executors  to  repay  the  Plaintiffs  the  expenses 
alleged  :  and  that,  even  if  in  point  of  law  a  contract  is  shown,  there  is  no  averment 
that  Hardv  was  suited  with  an  engine.  [159]  or  that  any  purchase  by  Hardy  was 
notified:   and  that  the   agreement    between   the   Plaintiffs   and  Hardy  varies  from 
the  terms  of  the  written  instrument.     There  are  counts  for  goods  bargained  and  sold 
to  the  Testator,  and  for  work  done  and  money  paid  for  him,  which  are  as  follows  :  — 
'  And  for  that  the  said  Jobbins  in  his  lifetime  was  indebted  to  the  Plaintiffs,  in 
mouev  due  and  payable  by  the  said  Jobbins  to  them,  for  goods  bargained  and  sold 
by  the  Plaintiffs  to  Jobbins.  and  for  work  done  by  the  Plaintiffs  for  Jobbins  at  his 
request,     -     9      ts  for  buying  and  importing  certain  goods  and  machinery,  and  for 
ission  in  respect  thereof  :"  and  for  money  paid  by  the  Plaintiffs  for  Jobbins.  at 
his  request   To  these  counts  there        -      •     a  demurrer,  on  the  ground  that  they  do  not 
show  that  the  alleged  debts  existed  at  the  time  of  Jobbins"  death  :  or  that  the  Executors 
are  bound  to  pay  them  :  or  that  they  have  refused  to  pay  them  :  or  that  such  debts 
were  due  at  the  commencement  of  the  action.     Both  these  demurrers  were  argued 
before  us  two  t>       -     _  •  :  when,  as  to  the  common  counts,  we  held  that  the  demurrer 
was  untenable,  for  the  following  reasons.     Special  demurrers  have  been  forbidden  by 
the  Procedure  Act  of  1853  :  the  Court  can  only  regard  defects  in  substance.     But 
counts  are  substantially  good  :  they  allege  that  Jobbins.  in  his  lifetime,  became 
indebted  to  the  Plaintiffs.     Now.  the  law  presumes  the  continuance  of  that  indebted- 
ill  the  Defendant  shows  that  the  debts  have  been  paid.     To  have  stated,  there- 
that  Jobbins  had  not  paid  these  debts,  and  that  the  Defendants  as  Executors 
had  not  paid  them,  would  merely  have  been  a  [160]  formal  expression  of  that  con- 
tinued liability  which  is  presumed  from  the  existence  of  the  debts.     We  on  the  same 
-on  intimated  also  our  opinion,  as  to  the  other  demurrer,  that  the  count  (though 
awkwardly  expressed)  disclosed  in  substance  a  good  contract  of  guarantee.     Many 
-   -  were  cited  to  establish  the  old  rule,  that  parol  evidence  is  inadmissible  to  affect 
written  documents  :  but  we  expressed  our  opinion,  that  supposing  such  evidence  might 
have  been  objected  to.  yet  on  this  demurrer  we  must  consider  it  as  admitted  without 
objection  :  and  then.  that,  having  all  the  facts  before  us.  we  were  not  estopped  from 
giving  the  truth  its  proper  effect.     And  the  following  then  appeared  to  us  to  be  the 
facts: — that  Jobbi  _    aware  of  Hardy's  desire  to  buy  a  steam-engine,  but 

knowing  that  the  latter  had  not  sufficient  funds  or  credit  for  the  purchase,  delivered 
to  him  the  written  paper,  in  order  that  the  Plaintiffs  on  the  security  of  it  might 
II    rdy     '•"  becoming  vendors  to  him  of  the  article:  Jobbins  thereby  tendering 
_ement  to  the  Plaii      (ft  pay  them  for  the  same  if  Hardy  did  not. 

ived   that   the  latter   was   himself  to   be  liable,   as  the   written    document 
mentioned  a  purcb  n  article  which  he  iHardv)  was  to  select  :  and  as  Jobbins 

■  at     Hardy's    credit     would    not     suffice,    we    thought    the    meaning 
that     the     Testator     would     give     Hardy     the     money,     in      order     to 
pay     tin-     Plaintiffs,    but     that     he       '  -      would     pay     it     to     them    himself. 

•       ■  riting,  however,  some  doubts  occurred  t<-      -  : 

and  Assuming  that,  from  the  whole  of  the  com 

fran,'  ;ld  collect  [161]         >i  '  rai  I  of  guarantee,  the  difficulty  suggested  itself. 

by  upholding  that  count,  enable  the  Plaintiffs,  in  violation 

t  Fraud>  id  in  effect  on  an  unwritten 

which  only  a  portion  was  in  writing.     On 

her  hand,  wi  I  whether  (under  our  rule  of  Court   in  that   behalf),  the 

o  have  relied  on  the  Statute,  by  pleading  that  the  contract 

not   in  writing.     Having  intimated  our  difficulty  to  the  Counsel  on  both  sides. 
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tlie  validity  of  the  count  was  again  argued  in  the  next  following  term,  by  Mr.  V.   - 
tor  the  Plaintiffs,  and  by  Mr.  Martin  for  the  Defendants;  and  we  then  took  time  to 

der  our  judgment.     We  have,  since  that   argument,  looked  into  all  the 
cited;  and  our  conclusion  finally  is,  for  the  reasons  presently  to  be  adduced,  that 

ontract  declared  on  was  an  original  undertaking  by  Jobbins  to  the  Plaintiffs, 
and.  therefor.-,  is  not  within  the  section  of  the  Statute  relied  on.  The  cases  referred 
toon  either  side  "ere  the  following: — Champion  v.  I'liunmr  (1    Bo8.  and  PulL,  N.B., 

'lier 1 1  M.  and  M..  123) ;  Shorti  I  !  Ad.  and  EL,  I 

m  v.  Musson  (5  Bingh.  X.  ('..  603);  Bateman  v.  Phillips  (15  Lay- 

tlioar/i  v.  B  -•■•'_      S.  C,  735) ;  Allen  I 

ord  (]  Atkyi  9,  197);  Jenkins  v.  Reynolds  (3  Brod.  and  Bii 

Egerton  v.  Mattht  East,  B  Q.   B(  a., 

Edwards  v.  Jeion*  (3  C.   Bei  .,  Hep..  436);  Birkmyr  \  <1   Salk 

i  East,  348);  •    M       and  Wels.,  498) :  [162] 

Leroux  v.  Brown  (12  C.  Ben..  Rep..  801,  7):  /oh»-.v  v.   William*  (<    M  Wels., 

/ff  v.  Uandley  (3  Bam.  and  Cress       •  .    :  Walton  v.  Dodson  (3  Car.  and 

■  (2  K.  and  C,  551  I  :  ffowri  v.  ff*W  (1  Stark.  Rep.,  10). 

The  ease  may  be  considered  as  if  the  Testator  had  published  an  advertisement  in  a 

iaper  in  the  terms  stated.  He  thereby  undertakes  to  supply  funds,  for  the  pur- 
chase of  certain  machinery,  such  as  should  suit  Hardy,  on  being  apprised  by  him 
of  that  purchase.  The  terms  used  are  peculiar:  but.  on  a  careful  consideration  of 
them,  the  meaning  appears  to  us  to  lie  intelligible.  The  person  who  might  eventually 
sell  the  chattel  being  at  that  period  unknown,  the  promise  is  general: — to  any  one 
who  might  be  induced,  on  the  faith  of  the  promise,  to  suit  Hardy  -with  the  article. 
There  is  nothing  which,  necessarily,  implied  a  sale  to  that  individual;  and.  there- 
fore, an  undertaking  primarily  by  him  to  the  seller.  The  paper  shows  that  Hardy 
had  no  fuuds  of  his  own.  They  were  to  come,  therefore,  and  in  the  first  instance, 
from  Jobbins.  The  latter  consequently  was  in  effect  the  purchaser,  for  the  use  of 
Hardv.  In  ordinary  acceptation,  the  person  who  requires  a  chattel,  and  is  to  select 
(or  be  '  suited  '  with)  it.  would  doubtless  lie  so  regarded;  but,  in  point  of  law,  he 
clearlv  is  the  purchaser,  who  causes  or  authorizes  the  article  to  be  supplied,  on  the 
faith  of  a  promise  by  him  to  pay  the  vendor  for  it — whether  the  article  be  delivered 
to  the  party  promising,  or  to  another.  And.  I  cannot  distinguish  this  case,  in  sub- 
stance, from  that  of  Birkmyr  v.  Darnell  (1  Salk.  2S).  where  the  words — 'Let  him 
have  the  goods — I  will  see  you  paid."  were  held  to  [163]  constitute  an  original  under- 
taking. The  terms  of  the  paper  writing,  literally  taken,  cannot  determine  this 
question.  But.  were  the  law  otherwise,  the  document  (as  already  observed)  mentions 
no  purchase  by  Hardy.  The  engine  and  machinery  are  to  be  purchased,  it  does  not 
sav  bv  whom,  with  funds  to  be  furnished  by  Jobbins.  The  former  was.  obviously,  to 
select  the  property,  and  be  its  owner.  But  the  purchase  is  to  be  notified  to  Jobbins. 
Why'  That  the  latter  may  thereupon  supply  the  funds.  He  may,  therefore,  have 
been  the  purchaser,  in  strict  accordance  with  the  terms  of  the  instrument.  If  we  con- 
strued the  Testator's  undertaking  to  have  been,   according  to   its  literal  tenor,  to 

he  price  (or  furnish  the  funds)  to  Hardy,  the  contract  might  still  lie  one  with 
the  Plaintiffs: — and  by  so  supplying  the  money.  Jobbins  would  certainly  have 
enabled  Hardy  to  pay  them.  But.  taking  that  to  be  the  construction,  the  Defendants' 
Counsel  argued  that  Jobbins"  contract  was  with  Hardy  alone.  Such  a  conclusion,  we 
think,  would  he  most  unreasonable.  Our  opinion  is,  however,  that  the  contract  was 
not  to  give  Hardy  the  money  directly — but  indirectly,  by  paying  it  over  to  those 
who  should  deal  with  him.  The  furnishing  of  funds,  in  other  words,  the  paying  of 
the  price,  to  the  person  who  selected  the  goods,  would  afford  practically  no  securitv 
to  him  who  should  supply  them.  All  the  parties  must  have  known  this.  It  is  admitted 
on  the  pleadings,  that  Hardy  was  not  a  persoii  in  credit.  The  writing  shows  that 
Jobbins"  money  was  the  only  source  of  payment.  And.  by  paying  the  price  to  the 
vendors,  in  pursuance  of  the  selection  and  the  contract.  Jobbins  would  virtually 
have  [164]  furnished  Hardy  with  funds,  in  accordance  with  the  object  of  the  under- 
taking. It  appears  to  Mr.  Justice  Therry  and  myself,  therefore,  that  the  instrument 
in  question  cannot  reasonably  he  taken  to  mean  anything  less  than  an  undertaking 
to  the  vendors,  whoever  they  might  be.  to  pay  the  price  of  the  required  machinery  to 
them.  And.  for  the  reasons  assigned,  we  are  of  opinion,  that  it  was  an  original 
and  primary,  not  a  collateral,  undertaking.     Our  learned  colleague,  it  will  be  seen. 
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opinion,  that  the  Testator's  undertaking  was  to  par  the  money  to  Hardy:  but 
that  undertaking,  His  Honour  conceives,  was  a  primary  one.  Clearly,  indeed,  an 
undertaking  of  that  kind  could  not  in  the  nature  of  things  be  collateral.  We  are 
all  of  opinion,  that  the  count  demurred  to  sufficiently  shows  the  cause  of  action. 
Funds  were  to  be  furnished  for  the  purchase — or,  more  accurately  speaking,  the 
procuring — of  the  things  desired,  when  Hardy  should  be  suited  with  them,  and  the 
purchase  should  be  notified  to  Jobbins.  Now.  the  Plaintiffs  say.  that  they  procured 
for  Hardv  the  articles  specified,  and  that  they  have  performed  all  the  conditions, 
and  all  the  things  have  happened,  to  entitle  them  to  Vie  paid.  Those  are  the  general 
and  loose  terms  allowed  by  the  Procedure  Act.  It  may.  therefore,  be  taken  to  be 
--  red.  that  Hardy  in  fact  was  suited'  with  the  articles,  and  that  the  purchase 
-.  The  "  expenses  '  alleged  in  the  count,  it  appears  to  us,  mean 
the  Plaintiffs'  outlay  in  procuring  the  machinery.  Such  expenses,  therefore.  wc 
infer,  although  the  fact  is  not  stated,  must  of  necessity  have  included  its  price.  Al 
to  thi  ss    >n  to  allege  a  promise  by  Jobbins  to  [165]  the  Plaintiffs,  and  the  objec- 

tion that  no.  privity  between  him  and  them  specifically  is  shown,  the  contract  is.  in 
my  opinion,  >ufriciently  stated.  If  the  provisions  of  the  Statute  of  Frauds  did  not 
rvene.  Mr.  Justice  I'ickinson's  opinion  would,  as  I  understand  it.  be  the  same 
on  this  point  :  but  he  conceives  that  the  count  under  consideration,  founded  as  it  is 
upon  a  writing,  rendered  necessary  by  that  Statute,  discloses  no  contract.  Mr. 
Justice  Therrv  thinks  with  me.  that  the  count  is  sufficient.  The  promise,  as  already 
observed,  was  general — to  anyone  who  should  supply  the  required  article.  On  the 
Plaintiffs  procuring,  and  being  ready  to  supply  it.  however,  in  pursuance  and  on 
the  faith  of  that  promise,  it  appears  to  us  that  a  contract  with  them  specifically  was 
completed  :  just  as  an  individual  who  performs  a  certain  act.  or  irives  certain  infor- 
mation, in  consequence  of  an  advertisement  offering  a  reward  for  such  service, 
becomes  in  effect  the  party,  uh  initit  red  with,  by  him  who  promised  that 

reward.  No  other  privity  could  possibly,  from  the  very  nature  of  the  transaction, 
exist  between  such  persons.  This  leads  me  to  the  remaining  point  in  the  case,  being 
that  to  which  the  second  argument  was  almost  exclusively  directed,  but  on  which,  so 
far  as  it  respects  the  1th  section  of  the  Statute  of  Frauds,  the  judgment  now  delivered 
renders  it  unnecessary  I  33  an  opinion.     The  same  question,  however,  in  effect 

arises,  or  will  eventually  arise,  under  the  17th  section  of  the  Statute  of  Frauds  :  for, 
whether  ;;  I  -  is  contract  was  a  guarantee,  or  an  original  contract,  the  articles 
being  doubtless  far  beyond  £10  in  amount,  a  written  promise  was  of  course  equally 
[166]  '  ess  try.  There  is.  indeed,  no  allegation  that  the  goods  procured  were  of 
that  price  or  upwards  :  and  there  is  no  plea  setting  up  the  provisions  of  either 
m  of  the  Statute.  But  as.  on  the  delivery  of  this  judgment,  the  Court  would 
certainly  be  asked  by  the  Defendants,  and  we  assuredly  should  grant  them  leave 
to  plead  such  a  plea,  our  abstaining  now  from  an  opinion  on  the  effect  of  that  defence, 
we  all  think,  would  be  to  occasion  uselessly  further  expense  and  delay.  Our  rule  of 
I  ■  excludes  all  defences  which  otherwise  would  be  available  under  the  Statute  of 
Frauds,  unless  the  particular  provision  be  pleaded.  Here,  however,  the  count 
irred  to  disclos  its  face,  that  there  was  no  writing  other  than  the 

one  there  set  out.     We  should  feel  no  difficulty,  therefore,  in  L.rivii:i_'  effect  to  any 
objection  to  it.  arising  under  the  Statute,  notwithstanding  the  absence  of  a  plea 
8    itute.     But.  whether  the  enactment  in  the  1th  or  the  17th  section 
.aided,  it  appears  to  Mr.  Justice  Therry  and  myself  that  the  writing  is  sufficient. 

■  .ids.  «e  think  that,  if  considered  as  a  guarantee,  the  document  is  a 
randum     of     an     agreement     within     the     former,     and     if     evidencin. 
primary    contract,    that     it     is    a     good    memorandum    of      a    bargain    within 
the    latt.  '        this    point,    as    on    the    construction    of    the    con- 

we      L.  good      fortune     to      be      unanimous — Mr.      Justice 

Dickii  -  on,   that    the    writing    does    not    constitute    a    sufficient 

■  randum  under  either  section,  because  the  Plaintiffs  are  not  named  or  specifi- 
cally 'he  writing.     In  that  which  follows,  therefore.  I  am  to  be  under- 
:  g   For   Mr.  Justii  ••  [167]  Therrv  and  myself  only.     It  will  have  been 
riting  signed,   as  the   Statute  reqn 
ir,  however,  appears  to  be  attached  to  the  writing;  and  we 
shall                 Eorthepui                the  argument,  that  it  was  signed  bv  him.    We  think 
that  the  document,  then,  is  a  sufficient  memorandum  of  an  atrreement,  or  bargain 
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..ith.n  either  section.    We  will  take  ii  to  have  I- 1  i  Champion  v. 

("l    Bos.   and   Pull..   N.R.,   252),   and   some  other  cases     that,   where  a   contract 

bargain  has  to  be  shown  between  two  parties,  the  names  must  either  appear  ii 

be  indicated  bv,  the  writing.     But  such  a  rule,  if  construed  to  exclude  the  writ 

undertaking  in  this  i  ase,  would  put  an  end  to  .ill  similar  undertakings  in  evi 

It  is  impossible  to  hold  thai  the  writing  her,-  is  insufficient,  under  the  fourth  section, 

u,  dec  iding  one  of  these  two  things     either  thai  a  promise,  by  advertisem 
or  otherwise,  to  pay  a  sum  of  mo  persons  in  general,  or  one  of  Beveral  un- 

i  s.  who  should  do  a  particular  thing,  could  nol  b(  I  by  law, 

at     such     a     promise,     if     valid     against     the     party     making     . 
not      be     efficaciouslv     guaranteed.        It      will     hardly     be     disputed,      bowc 
Mich     a     promise     could     (irrespectively     of     the     Statute)     be 
st   the  maker  bv   any  party  doing  the  act   desired.     The   familiar  example 
of  rewards  offered  for  supplying  information,  will  suffi<  stain 

IK'  who,  in  a  similar  manner,  then,  promises  to  pay  any 

named,  who  shall  supply  a  particular  chattel,  to  himself 
[163]  law,  be  equally  liable.     But,  according  to  the  docti 
an  undertaking,  if  reduced  to  writing,  could  not  be  enforced,  because  of 
s  to  say.  because  of  its  not  naming,  or  specifically  indicating 
tained  parties,  whom  the  very  nature  of  the  case  rendered  it  impossible  so  to  indie 

mk.  however,  that  the  Statute  cannot   reasonably  be  understood  to  have  that 
tion.     In  effect,  the  party  to  whom  the  promise  relates  is  indicated:  and  that. 
we  co  sufficient.     But,  if  such  a  promise  be  enforceable  against  the  principal 

making  it.  why  not  against  his  surety*     Or,  can  it  be  successfully  contended,  that 
dentical  undertaking,  good  against  the  one,  would  be  valueless  in  the  ease 
of  the  other'    The  enactments  require  merely  that  the'  agreement  or  bargain  (or  a 
memorandum  or  note  of  it)  shall  he  in  writing,  signed  by  the  party  to  be  charged. 
Bui   neither  the  4th  nor  the  17th  section  makes  any  alteration   in  the  effect  or  the 
nature  of  a  contract  otherwise  valid  at  law.     The  ease  may  ice  put  thus  : — A  merchant 
advertises,  or  writes  to  an  agent,  that  he  will  purchase  and  pay  a  specified  price  for 
certain  merchandise,  which  parties  may  sell  and  ship  to  him  before  a  certain  day. 
The  advertisement  or  letter,  although  signed,  is  no  agreement  or  contract — in  the 
contended  for  by  the  Defendants — because  in  this  stage  there  is,  and  can  be. 
-•i  nt  or  act  cm  the  other  side.     The  agent  addressed,  or  some  other  individual, 
guarantees  by  signed  memorandum  the  payment  of  the  price      Upon  the  faith  of 
these,  a  tradesman  sells  and  transmits  the  specified  goods,  within  the  prescribed  time, 
to  the  Merchant.     We  confess  that  we  cannot  understand,  as  the  Statute  [169]  has 
!rered  the  nature  of  contracts,  and  requires  a  writing  only  from  the  party  to  be 
oharged.  upon,  what   principle  either  the  Merchant's  undertaking,  or  that   of  the 
i  guaranteeing  it.  could  be  deemed  unenforceable  by  law.     It  is  said,  indeed, 
that  in  such  cases,  both  sections  alike  require  a  memorandum  of  the  bargain  :  and 
that  there  can  be  no  bargain,  which  must,  for  this  purpose,  be  synonymous  with 
contract,   where  there  is  no  existing  second  partv.      Now.  certainly.  Champion  v. 
I'himmtr  was  a  decision  under  the  17th  section  :  and.  if  the  name  of  the  contractee 
ecessary  there,  it  must  equally  (or.  '/  fortiori)  lie  necessary  in  cases  under  the 
4th  section.     Such  can,  nevertheless,  only  be  the  rule,  we  apprehend,  where  the  agree- 
ment or  bargain   is   with  specific   parties:   and.  even   in  those  cases,  although  the 
textbooks  appear  not  to  have  noticed  the  distinction,  an  indication  of  the  contractee 
has  been  held  equivalent  to  naming  him.     Then,  as  to  the  necessity  for  an  existing 
d  party,  that  is  to  say.  a  party  existing  as  '  contractee."  when  the  memorandum 
»ned.     We  discover  no  authority  and  no  reason  for  such  a  rule:  and  several  of 
the  cases  on  the  4th  section,  as  we  conceive,  show  that  there  can  be  no  such  rule.     For 
guarantees  and  offers  to  guarantee  have  been  holden  good,  where  at  the  time  there 
and  could  be,  no  second  contracting  party.     Stadt  v.  Lill  is  a  case  of  that  kind. 
It  doe-  not  appear  in  those  cases  that  the  party  iruaranteed  had  then  entered  into 
any  engagement  to  supply  the  jroods.  or  advance  the  moneys,  contemplated  by  the 
guarantee.     So  that,  notwithstanding-  Wain  v.  Warlters  (5  East.  10),  and  the  cases 
which  have  confirmed  it.  the  word  '  agree-[170]-ment  '  does  not  always  import  under 
tin-  Statute,  that  aggregatio  m-entiwm  which   implies  a  then   existing  mutual  con- 
tract.     In  (  hampion  v.  Phimmer,  there  was  a  contract  to  sell  goods  to  some  one, 
Specifically:  but  nothing  in  the  memorandum  to  indicate  the  buyer.     So.  in  Wheeler 
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.  the  name  of  the  Plaintiff  not  appearing  as  owner,  in  any  portion  of  the 
writing,  and  the  contract  being  with  the  owner,  the  defect  was  held  fatal.  But.  where 
the  party  is  otherwise  indicated,  he  need  not  be  designated  by  name.  In  Join.  v. 
William*,  there  was  an  indemnity  promised  to  an  unnamed  brother  of  the  ] 
addressed.  The  brother  was  held  entitled  to  sue  :  and  the  nature  of  the  thing,  inore- 
.  to  which  the  indemnity  applied,  was  shown  by  parol.  In  Shortrede  v.  Cheek,  a 
iruarantee  by  the  Defendant  that  a  third  person  should  pay  a  promissory  note,  not 

Bed,  was  holden  to  lie  :_' 1.     In  Bateman  v.  Phillips,  a  guarantee  addressi 

the  Phiintiff's  Artoi  naming,  nor  indeed  indicating  the  Plaintiff.  »a> 

v  the  latter  :  evidence  being  given  to  show  who  was  indicated,  and  what  was  the 
particular  debt.  In  Walton  v.  Dodson,  Mr.  Justice  Gaselee  expressed  an  opinion 
favouring  still  greater  latitude.  Bainbridr/e  v.  Wade.  Lerou-x  v.  Brown,  and  Ixty- 
thoarp  v.  Bryant,  are  all  cases  having  the  same  tendency.  The  parties  contracted 
with,  or  intended  so  to  be,  let  it  be  conceded,  must  be  indicated  by  the  writing.  But, 
in  this  case,  referentially  to  the  matter  in  hand,  they  are  so  indicated,  as  far  as  in 
the  nature  of  things  was  possible.  The  objection  goes,  therefore,  in  effect,  not  to 
defea-  -  ntract  because  of  incompleteness  in  the  writing,  but  to  [171]  defeat 
everv  such  contract,  whether  in  writing  or  not.  Unquestionably  there  was 
contract  whatever  existent,  when  the  paper  was  signed  by  Jobbins.     His  undert; 

rically  with  no  one.  It  no  more  related  to  the  Plaintiffs,  therefore,  than 
to  am-  other  person  who  might  procure  the  engine;  but  when  that  paper  was  com- 
municated to  them,  and  his  offer  accepted  by  the  procuring  of  the  article,  the  i - 

tractee  was  defined,  and  the  right  of  action,  it  appears  to  us,  became  complete.    The 
menl  before  the  Court,  it   will  be  understood,  was  addressed  wholly  to  thi 
m  of  the  Statute,  on  the  assumption  that  the  Testator's  undertaking  was  tl 
a  surety;  but.  for  the  reasons  explained,  the  validity  of  the  memorandum  has 
sarilv  been  considered  in  reference  also  to  the  provision  in  the  17th  section — treating 
the  T  -         r's  undertaking  as  that  of  a  principal.     Before  Lord  Tenterden  s  Ait. 
9th  Geo.  IV..  c.  14.  s.  7.  there  might  have  been  considerable  doubt  whether  the  ei 
and  machinerv.  being  matters  to  be  procured  before  they  could  l>e  supplied,  were 
'  goods  "  within  the  Statute.     The  modern  enactment,  however,   has  prevented  all 
question  on  that  head.     The  judgment  of  the  Court  being  with  the  Plaintiffs,  unani- 
mously on  the  greater  number  of  points,  and  by  a  majority  on  the  remainder,  the 
demurrer  is  now  overruled.     Leave  is  given  to  the  Defendants,  however,  in  a  view 
to  ulterior  proceedings,  to  plead  the  provisions  of  the  Statute:  and  the  Pla: 
may.  eventually,  amend  their  declaration  as  they  may  be  adv- 

Mr.   Justice  Dickinson   delivered     the    following    reasons   for   his   judgment:  — 
Alter  several  altera  a-£172]-tion8  of  opinion.  I  much  regret  that  I  am  constrained 
Iter  from  that  delivered  by  the  Chief  Justice.     The  Plaintiffs,   in  the  second 
stated  their  complaint  to  lie.  that  neither  Hardy,  nor  Jobbins.  nor  the 
!  tors,  have  paid  the  expenses  of  procuring  the  steam-engine. 

1      o  of  opinion  that  there  is  no  promise  disclosed  in  that  count,  co-extensive  witli  the 
:  breach.     Jobbins  gave  the  writing  to  Hardy,  in  order  that  he  might  give 
the  Plaintiffs.     'When  the  latter,  therefore,  agreed  with  Hardy  on  the  bas 
\d  told  Jobbins  that  they  had  so  acted,  a  contract  immediately  arose  between 
I         ■  -  and  the  Plaintiffs  in  the  terms  of  the  written  instrument.     That  coi 
in  my  opinion,  that  if  the  Plaintiffs  would  sell  to  Hardy  a  specific  steam-ei  _ 
ted  by  the  latter.  Jobbins  would  furnish  Hardy  with  money  to  pay  for  it. 
really  tin  .  and  no  other.      It  was  not.  I  conceive,  a  contract,  as  argued 

by  Mr.  Wis,-,  that  Jobbins  should  pay  the  Plaintiffs  the  value  of  that  steam-ei  i 

bins  and  not  Hardy  should  be  primarily  liable  to  the  Plaintiffs  : — neither 
i     v  Mr    Martin,  a  contract  that  Hardy  ■  liable  to  tlv 

1  tiffs  in  •  ,1        ;!(s  would   Day  the  Plaintiffs  if  Hard; 

I  ply,  as  1  think,  the  contract  I  have  mentioned      That  coi 

if  the   written   instrument;   and  we  cannot    in 
m  any  understanding,  however  probable,  that  we  may  conceive, 
i  the  Plaintiffs.     We  may  certainly  that  they 

would  not  be  likely  to  furnish  Hardy  with  a  steam-engine  on  the  expi  :ta-[173j-tion 
he  would  pay  for  it  with  the  money  Jobbins  should  furnish  him  with;  a? 

irly   think,   that   Jobbins   would    not    have   expected   that   they   would 
P'y  Hardy  ation.      It  may  be,  that,  under  such  circumstances 
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,,.  those  stated   in  the  declaration,  a  jury  would     onclude  tlun   there  was  auch   .1 
ontracl   .  -  thai   .  ■  Mr.  Wise,  or  such  an  engagement  as  that  contended 

for  !'V  Mr.  Martin.     But,  either  way.  the  breach  of  contract  set  forth  in  the  second 
count  is  co-extensive,  not  with  the  contract  alleged  in  it.  but  only  with  an  ei  i 
mem  of  which  some  evidem  out   in  that  count.     If  the  written  paper  was 

a  had  security  for  the  Plaintiffs,  they  might  have  declined  to  treat  with  Hardy  on 
the  basis  of  it.  But  1  am  not  prepared  to  say.  that  the  writing  was  altogether  an 
unsaf  i-  the  Plaintiffs  to  act  upon.     For  by  its  I  'ins  was  to  furnish 

the  money,  not  whi  should  be  delivered,  but  when  it  was  pure' 

I'pon  the  purchase  being  notified  to  Jobbins,  he  was  to  furnish  Hardy  with  the 
money:  and.  by  the  contract,  the  Plaintiffs  had  a  right  to  exercise  their  lien  over  the 
[-engine  till  Hardy  paid  them.  I.  therefore,  1  onclude  to  give  the  instrument 
what  appears  to  me  to  be  its  natural  construction;  and.  consequently,  think  that 
the  only  breach  of  contract  which  the  Plaintiffs  could  sue  on  was.  not  the  non 
payment  of  the  money  to  the  Plaintiffs,  but  that  neither  Jobbins  nor  his  Executors 
furnished  Hardy  with  funds  to  pay  them  for  the  engine.  Upon  this  ground,  I  am 
of  opinion,  that  the  second  count  of  this  declaration  is  defective  in  substance.  As, 
however,  the  view  now  taken  of  this  matter  was  [1741  only  slightly,  if  at  all.  men- 
tioned in  the  argument,  I  will,  ex  abundandi,  consider  the  ease  as  it  was  presented 
to  us.  Let  us  assume  that,  by  the  written  instrument.  Jobbins  engaged,  in  some 
event,  to  pay  the  Plaintiffs  the  value  of  the  steam-engine.  On  that  assumption  I 
with  the  Chief  Justice,  that  there  was  a  direct,  and  not  a  collateral,  engage- 
ment by  Jobbins,  at  all  events,  to  pay  the  Plaintiffs,  and  not  on  Hardy's  default 
only.  On  this  view  it  will  he  observed,  that  it  is  not  stated  in  the  second  count  thai 
the  price  of  the  steam-engine  was  to  be  £10.  or  upwards:  and.  therefore,  upon  this 
demurrer,  the  Defendants  cannot  say  that  the  contract  shall  not  be  allowed  to  be 
good,  because  there  is  no  note  in  writing  of  the  bargain.  But,  as  we  could  with  no 
propriety  refuse  to  permit  the  Defendants  to  plead  Hinder  the  special  rule  of  this 
Court1)  the  17th  section  of  the  Statute  of  Frauds,  the  count  ought  now  to  be  con- 
sidered as  if  such  a  plea  had  been  set  up  as  a  defence  :  and  then,  as  a  Defendant  may 
l>oth  plead  and  demur  to  the  same  part  of  the  declaration,  the  plea  may  be  added 
to  the  record  before  the  judgment  is  formally  entered  on  it.  The  question,  there- 
fore, will  be  virtually  the  same,  whether  we  consider  the  promise  of  Jobbins  to  have 
been  collateral  upon  Hardy's  default,  under  the  4th  section,  or  a  direct  engagement 
with  the  Plaintiffs  under  the  17th  section  of  the  Statute  of  Frauds.  And  the  ques- 
tion is  simply  this,  whether  there  can  be  a  written  note  of  the  agreement  under  the 
4th  section,  or  of  the  bargain  under  the  17th  section,  unless  both  the  parties  are 
named  or  indicated  by  the  writing.  Of  the  cases  cited,  only  one  seems  to  me  directly 
in  point  with  .that  before  us.  [175]  In  Walton  v.  Dob  son  (3  Car.  and  Payne.  1 6  *2 ) . 
Mr.  Justice  Gaselee  is  reported  to  have  decided,  that  a  written  guarantee  addressed 
to  no  particular  person  would  enure  to  the  benefit  of  anybody  who  acted  in  pur- 
suance of  it.  It  was.  however,  a  decision  at  Nisi  Prius,  and  there  seems  to  have  been 
no  argument  upon  the  point.  On  the  other  hand,  the  judgment  of  the  Common 
Pleas,  as  delivered  by  Mansfield.  C.J..  in  Champion  v.  Plummer,  the  language  of 
Tindal.  C.J..  at  the  beginning  of  his  judgment  in  Laythoarp  v.  Bryant,  and  the 
w.ivls  of  Mr.  Smith  in  his  work  on  '  Mercantile  Law.'  5th  edition,  p.  476.  are  to 
my  mind  most  convincing  on  this  question.  Mr.  Smith,  commenting  on  the  17th 
Beet  ion,  says —  the  word  bargain,  used  in  the  section,  does  not  render  so  strict  a 
statement  of  the  transaction  necessary,  as  the  word  agreement  used  in  the  4th.  of 
matters  within  that  section.  But  the  note  must  express  the  names  of  Vxith  the  con- 
tractile' parties."  The  three  last-mentioned  dicta  appear,  to  my  mind,  more  con- 
sistent with  reason  than  the  Nisi  Prius  decision  of  Mr.  Justice  Gaselee.  As  it  is 
clear,  that  there  can  be  no  transaction  without  parties  to  it.  no  transaction  can  be 
described  without  specifying  the  agents.  Murder  is  defined  to  be  the  killin. 
one  person  by  another  with  malice  aforethought  :  sheepstealins;  is  said  to  be.  when 
a  man  takes  another's  sheep  with  intent  to  acquire  the  ownership  of  it  :  and  every 
ordinary  leiral  definition  shows,  that  no  action  can  be  described  unless  an 
is  specified.  How.  then,  can  there  be  a  bargaining,  or  an  agreement,  without  two 
bargaining  or  agreeing  parties !  And  if  no  bargain  or  agreement  can  exist  without 
such  parties,  how  can  there  be  a  note  in  writing  of  such  transactions.  [176]  unless 
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l>oth  the  parties  are  specified  in  the  document?  As.  therefore,  we  have  three 
weighty  ditto,  against  one  decision  at  .Vi-<>  Prints — as  those  dicta  seem  to  me  more 
-  mable  than  the  decision — and  as  no  one  of  the  other  -  -  •  ems  to  me  dis- 
tinctly in  point.  I  am  of  opinion,  on  the  authority  of  the  dn-ta.  that  the  contra 
out  in  the  second  count  of  the  declaration  was  not  sufficiently  in  writing,  cither 
under  the  4th  or  17th  section  of  the  Statute  of  Frauds." 

The  Defendants  afterwards  ameuded  their  pleas  and  the  issues  were  tried  l>efore 
Mi.  .1  ist     ,    Milford.  when  it  was  agreed  that  whatever  might  he  the  ruling  of  the 
-  to  the  law  of  the  case,  the  question  should  be  reserved  tor  the  opinion  of  the 
full  Court. 

Evidence  was  given  at  the  trial  on  the  pari  of  the  Plaintiffs.     There  was  little  or 
no  difference  between  the  part  the  facts  of  the  case.     It   appeared  that 

Hardr  and  Jobbing  wi  ablish  a  flour-mill  at  Yaas.     They  being  both  dead, 

it  w  own  what  i  assed  between  them:  but  it  was  said,  that  Hard 

on  some  property  as  a  security  to  pay  £1000.  for  or  towards  the  price  of 
the  engine  which  was  ro  have  been  ei  iim  and  Jobbins  :  one  of  the  wt.i 

saving,  that  he  understood  from  a  conversation  with  Jobbins  and  Hardy,  that  Hardy 
was  engine,  and  that  Jobbins  was  to  find  the  money.     Jobbins  bought  the 

land  for  the  purpose.     It  was  proved,  that  Hardy  went  to  the  Respondents  to  order 
•.  and  showed  them  the  order  set  out  in  the  second  count  of  the  declaration, 
"i!   which   the  case  principally  turned.      The  only  time  either  of   the   Respondents 

us.  which  was  after  the  [177]  engine  had  been  sent  for  from  England, 
l>efore   its   arrival,  there  was   a   conversation,  when   Jobbins  asked,   what   it  would 
and  being  told  by  one  of  the  Respondents  that  he  did  not  know,  he  said — "  All 
right,  when  it  arrives  there's  your  money.'"     He  also  said  lie  had  purchased  a  piece 
■  >f  land  for  Hardy  for  the  purpose  of  erecting  the  mill.     It  further  appeared,  that 
Appellants  refused  to  accept  or  pay  for  the  engine,  and  that  it  never  was  de- 
livered.    The  Respondents  insisted  that   the  transaction  constituted  either  a  pur- 
ins,  he  agreeing  to  pay  for  the  engine  when  Hardy  had  got  it.  or  that 
it  was  a  guarantee  for  the  payment  of  the  purchase-money  by  Jobbins.  if  Hardy 
did  not  pay  it.  and  that  Hardy  had  not  paid  it.     The  Respondents  admitted  that, 
unless  the  written  memorandum,  or  what  passed  between  one  of  the  Respondents 
and  Jobbins  when  he  said.  "  When  it  arrives,  there's  your  money,"  amounted  to  a 
bindinir  agreement,  there  '  her.     On  the  other  hand,  the  Appellants  con- 

tended, that  it  constituted  no  agreement  with  Jobbins,  and  no  guarantee,  and  that 
there  was  no  other  aur'  i   guarantee  so  as  to  meet  the  requirements  of  the 

I  Frauds. 
The  learned  Judge  told  the  jury,  that  the  matter  for  their  consideration  was. 
whether  the  conditions  precedent  had  been  proved,  and.  if  so.  they  would  take  it 
ranted  that  the  agreement,  or  guarantee,  was  good  in  law.  and  upon  that  direc- 
tion the  jury  found  a  verdict   for  the  Respondents,  with  da;  the  amount  of 
■   10s.  6d..  being  the  sum  claimed  for  the  engine,  store,  and  interest. 
It  was  agreed  at  the  trial  that  the  questions  on  which  the  case  turned  were  of 
law    only,   and  that   the  [178]  verdict    should   either  stand,  or  be  entered  for  the 
Appellants,  as  the  Court  might  determine. 

ition  was  afterwards  made  before  the  Chief  Justice  and  Mr.  Justice  Milford. 
that  the  verdict  might  lie  set  aside,  and  a  verdict  entered  for  the  Appellants,  pursuant 
to  th(  a   ven  at  the  trial  on  the  points  reserved,  or  for  a  new  trial  on  the  gr< 

•he  verdict  was  against  evidence  and  contrary  to  the  ruling  of  the  Judge,  and 
the  damages  were  •  \  guments  urged  before  the  Court  were  sub- 

stantially the  same  as  those  which  had  been  raised  and  decided  upon  the  demurrer. 
offered   in   opinion.      The   Chief   Justice.   Sir   Alfred    Stephen,   de- 
livered  the   following  judgment   on    the   motion: — "This  long   pending  case,  the 
principal  point  in  which  was  decided  on  demurrer  in  November.  1857,  now  comes 
1  B  trial  of  the  is-nes  of  fact,  terminating  in  a  verdict  for  the 

Plaintiffs.      Ir  ,,   agreed   on   that   occasion   that    the  questions  on 

law-  only  :  and  that  accordingly  the  verdict  should  either 
I      irt  might  determine.     The  argu- 
■    heard,  however,  by  Mr.  Justice  Milford,  and  myself  only:  be 
Mr   Justice  Wi  I  it,  the  case  on  the  former  occasion.      It  is  unnecessary 
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for  oi,  proved,  or  any  of  the  pleadings  in  detail,  because  the] 

sufficiently  set  out  in  the  judgment  of  my  colleague  aboul  to  be  delivered  by  him. 
ase,  indeed,  notwii  length  of  the  record,  and  of  our  own  former 

judgment  (speaking  of  the  Court  [179]  as  then  constituted),  lies  within  a  very  namw 
compi  •  eased,  Jobbins,  knowing  of  Bardy's  desire  to  procure  a  sti 

engine,  for  some  purpose  in  which  it  appears  thai  Jobbins  himself  was  inter.  - 
and  being  aware  that  Hardy  had  neither  pecuniary  means  nor  credit,  gave  to  hiiu 
I'd  paper,  out  of  which  the  controversy  has  arisen,  undertaking  to  supply  the 
ssary  funds,  in  order  that  Hardy,  by  delivering  it  to  tin-  Plaintiffs  ither 

mercantile  house,  and  thus  offering  to  them  a  I  le  paymaster,  might   be  aide 

.nil  such  an  article  .i-  he  required.  The  Plaintiffs  receiving  that  undertaking, 
imported  a  steam-engine  on  Hardy's  order:  hut,  on  its  arrival.  Jobbins  was  dead  : 
and  the  Executors,  although  duly  apprized  of  all  the  facts,  refused  to  ait  in  the 
matter,  so  that  the  thing  remains  on  the  Plaintiffs'  hands.  There  was  evidence  at 
the  trial,  that,  after  the  ordering  of  the  engine,  the  Plaintiffs  had  ,.  tion 

with  •!  •      which  ended  by  his  saying  that,  SO  soon   as  it   arrived,  their  money 

would  lie  ready.  But  1  agree  with  Mr.  Justice  Milford,  that  this  cannot  in  any  way 
affect  the  case:  and  that  the  whole  must  depend,  in  any  view  of  it.  upon  the 
Struct  ion  to  he  placed  on  the  written  undertaking,  and  the  question  is.  whethei 
that  paper  is  sufficient,  having  regard  to  the  enactments  in  sections  I  and  17  of  the 
Statute  of  Frauds.  If  Jobbins  was  not  liable  to  the  Plaintiffs  by  virtue  of  that 
document,  he  was  not  liable  to  them  at  all.  Now,  the  writing,  which  hears  Jobbins' 
signature,  is  as  follows.  '  I  will  furnish  Mr.  Hardy  with  funds  for  the  purchas 

.lu-engine  and  machinery  for  a  flour-mill  on  his  suiting  himself  with  the  same. 
[180]  and  notifying  the  purchase  to  me.'  The  Plaintiffs  rely  on  this,  in  the  first 
count  of  their  declaration,  as  a  promise  to  them  to  answer  for  the  debt  of  Hardy  . 
and  in  the  second  count  (apparently  framed,  however.  To  meet  either  construction' 
as  an  original  promise  by  Jobbins  for  a  purchase,  and  consequently  debt  of  his  own. 
The  Defendants  maintain  that  the  writing  amounted  to  no  more  than  a  memo- 
randum, operating  at  the  most  as  a  promise  to  Hardy,  which  itself  was  invalid  for 
want  of  a  consideration,  to  induce  persons  to  trust  him,  but  that  it  contained  no 
promise  whatever  to  any  one  selling  or  procuring  the  article,  and  they  insist  thai 
such  a  promise,  if  made,  is  unenforceable,  or  void,  by  the  Statute  of  Frauds.  This 
defence  is  specially  raised,  accordingly,  by  setting  up  the  provisions  of  the  4th  and 
17th  sections  of  that  Statute  in  answer  to  these  counts  respectively.  The  same  ques- 
tions arose  on  the  demurrer,  which  are  pleaded  to  the  second  count,  and  on  the 
argument  of  that  demurrer  were  disposed  of.  The  then  members  of  the  Court  were 
all  of  opinion,  that  the  writing  which  the  second  count  set  out  in  terms,  was.  in 
fact,  a  promise  to  the  procuring  or  undertaking  to  procure  the  steam-engine,  and 
that,  on  the  Plaintiffs  accepting  the  proferred  commission,  a  complete  contract 
existed  between  them  and  Jobbins  on  the  footing  of  that  instrument.  Hut  Mr.  Justice 
Dickinson  thought  such  promise  was  merely  to  let  Hardy  have  the  money,  in  order 
that  the  latter,  he  being  the  party  to  obtain  the  steam-engine,  might  pay  them  for 
it.  Mr.  Justice  Therry  and  myself  held,  on  the  contrary,  that  Jobbins'  promise  was 
to  furnish  the  money  by  paying  it  himself  to  the  Plaintiff's,  since  [181]  in  no  other 
way  could  the  writing  operate,  as  all  the  parties  must  have  known,  to  secure  the 
vendor,  or  induce  anyone  to  enter  into  arrangements  for  procuring  and  supplying 
the  desired  article  :  and  we  were  of  opinion,  that  this  undertaking  on  the  part  of 
Jobbins  was  a  direct,  and  not  merely  a  collateral  engagement.  Hi  other  words,  that 
Hardy  was  not  to  lie  credited  in  the  matter  at  all  :  but  that  Jobbins  alone  was  to  he- 
looked  to  as  paymaster.  On  the  assumption  that  a  contract  existed  to  pay  the 
Plaintiffs.  Mr.  Justice  Dickinson  agreed  with  us  that  this  latter  construction  was 
the  right  one.  But.  he  was  of  opinion,  that  the  contract  would  lie  invalidated  by 
the  Statute,  as  lie  conceived  that,  inasmuch  as  any  such  contract  was  necessary 
between  two  parties,  there  could  be  no  memorandum  or  note  of  if  unless  both  were 
mentioned.  Mr.  Justice  Therry  and  myself  were  of  opinion,  on  the  other  hand, 
that  the  requisites  of  the  Statute  were  complied  with  :  as  the  writing  disclosed  every 
particular,  which  under  the  existing  circumstances,  it  was  possible  to  disclose.  We 
thought  that  the  Statute  could  not  reasonably  be  construed  as  having  actually  ex- 
tinguished or  prohibited  in  effect  any  class  of  contracts  :  whereas,   if  our  conclu- 
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adopted  such  would  be  the  result,  with  regard  to  all  offers  to 
i  promises  to  accept  and  pay  for  goods  to  be  supplied  by  unknown  (and. 
therefore,   unnamed)   persons.     But.  on   the   recent    argument    before   Mr.   Justice 
Milford  and  myself,   the  case  of  Williams  v.  Lakt  (6  Jurist  X.  S.,  15)  was  citi 
a  distinct  authority  against  that  conclusion.     Now.  the  facts  there  are  the  follow- 

1U„: Owen  and  Thomas  were  in  treaty  with  one  Jones  for  the  building  of  a  house 

for  [182]  thei  -   wanted  a  guarantee  for  payment  of  the  work.      Owen  and 

Thomas  then  procured  one  from  the  Defendant,  which  purported  to  be  addressed  or 
ij  the  writer  to  some  particular  person.      But,  although  signed,  and  sufficient 
ter  respects,  it  was  not  addressed  to  Jones,  for  whom  it  was  intended,  or  indeed 
inybody.     The  paper  was  given  to  Jones,  but  the  contemplated  agreement  with 
was  broken  off.  and  he  returned  the  document.     Owen  and  Thomas  then  i 
id  with  Williams,  offering  him  as  security,  without  the  Defendant's  knowledge, 
selfsame   writing.     A    contract    was  thereupon   concluded   and   signed   bett 
these  parties,  and  a  few  days  afterwards,  but  still  unsanctioned  by  the  Defendant, 
the  guarantee  meant  for  Jones  (and  commencing  "  Sir.  I  beg  to  inform  you.' 
was  delivered  to  the  Plaintiff.     The  Curt  of  Queen's  Bench  held,  under  such  circuin- 
■  .at  there  was  no  memorandum  or  note  of  any  contract  sufficient  to  satisfy 
Statute,  and  that  the  Plaintiff,  therefore,  could  not  recover.     Evidence  had 
.   in  the  case  of  full  approval  by  the  Defendant,   after    the    transfer  of  the 
guarantee  to  the  Plaintiff:  but  that  was  after  the  making  of  Thomas  and  Owen's 
act.   and  bv   a   writing   also  not   addressed  to  any  one.     The  Court   held,  of 
rse,  that  this  ratification  did  not  affect  the  question      If   Williams  v.   Lai 
not  distinguishable,  no  Judge  of  this  Court  will  hesitate  to  admit  that  our  decision  in 
the  present  ease,  in  1857,  is  overruled  by  it.     But.  I  conceive  that  the  two 
distinguishable,  and  that  they  cannot  be  taken  to  be  substantially  alike,  unless  a 
writing  promising  to  'guarantee  a  particular  person  that  he  should  be  paid  for  work 
about  to  be  unJJ.83]-dertaken  by  him  (some  one  individual  exclusively  being  indi- 
cated i.  who  is  neither  named  nor  so  described  as  to  be  ascertainable,  can  be  said  to 
be  in  effect  the  same  as  a  writing  promising  to  guarantee  any  person  whatever,  who 
might  undertake  the  work,  and  whom,  therefore,  the  promiser  neither  at  the  time 
meant  to  name,  nor  by  possibility  could  name.     I  shall  not  maintain  that,  as  bo 
this  point,  there  is  any  difference  between  the  two  sections.     On  the  contrary,  the 
argument  which,  with  very  deep  respect  I  urge,  derives  strength,  as  it  appear-  to 
me,  from  the  consideration  that  so  far  the  provisions  of  both  are  identical.     And 
I  put  this  case.     A  Merchant  signs  and  circulates  a  writing  by  which  he  pros 
to  pav  a  certain  price  for  goods  of  a  specified  quality  and  quantity,  if  furnished 
to  him  within  a  certain  time.     Another  Merchant,  in  better  credit,  or  more  generally 
known,  subscribes  the  paper,  guaranteeing  payment  for  the  i:oods  on  the  terms 
proffered,   if  the  other  should   fail  to  make  such  payment.        Does  the  Statute  of 
Frauds  render  void  or  unenforceable  both  or  either  of  those  undertakings!     Or, 
is  that  the  effect  of  the  decision  in  Williams  v.  Lake]     If  not,  I  must  be  pardoned 
for  thinking  that  it  is  not  necessary,  in  all  cases  and  under  all  circumstanci 
mention  in  writing  the  name  of  the  promisee.     And.  I  still  am  of  my  former  opinion, 
that  in  a  case  like  this  the  names  of  the  Plaintiffs,  being  the  parties  who  actually 
tier  or  acted  on  tile  promise  of  Jobbins,  since  they  could  not  have  been 
1  in  the  writing,  need  not  have  ntioned  there.      No  question  ha- 

d   a-   to  the  validity  of  such  a  contract   in   itself  (or.   rather,  of  such   a 
[184]  promise,  tor  the  contract  in  strictness     rose  afterwards),  irrespectively  of  the 
1  co  ild  more  easily  have  understood  an  objection  of  that  kind.     It  might 

advertisement  or  circulated  paper,  such  as  that  lastly  sup] 
ould  induce  a  score  of  difficulties,  and  perhaps  lead  to  more  than  a  - 

an  offer  intended  for  one  only.     The  very  argument  was  used  for 

This  paper,  said  their  Counsel,  might   have  been  hand' 

•  or  com  rents  in  succession,  each  of  whom  might  have 

I  for  by  Jobbins.     It  is  sufficient  for  me  t< 

-  may.  more  or  less,  affect  the  contract  itself,  but  the 

t  Fraud-  relates  only  to  evidence  of  the  contract.     The  promise,  real  or 

supposed,  tin  r  thing  relied  on  as  such,  may  be  valid  or  not  valid  in  la»  : 

bad  for  want  of  consideration,  or  for  uncertainty,  or  for  other  i  ausee 
but  if  <;ood  in  itself,  independently  of  that  Statute.  I  do  not  understand  how  the 
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latter  can  be  taken  to  require  more  evidence  of  il  than  thai  of  which  the  contracl  is 
in  its  own  nature  susceptible;  and  thus  to  superadd  something  by  which  all  such 
contracts  shall,  by  necessary  consequence,  be  i  ut  down.  Ii  does  not  appear  to  me 
thai  any  parol  evidence  is  necessary  to  supplemenl  or  explain  the  writing  sued  on  in 

tins  case.      The   undertaking   is,  that   the   writer  will   furnish   funds   for  the   procure 

mem  of  a  steam-engine  by  anyone,  or  its  purchase  from  anyone  Laving  or  procuring 

the  article,  the  same  being  such  as  should  suit  the  person  named.  The  paper  indi- 
oates  sn  much.  I  think,  plainly.  He,  therefore,  who  sub-[185]-se<piently  on  the  faith 
of  that  document  procures  for  or  sells  to  Hardy  such  an  engine,  trusting  to  Jobbins 
for  payment,  is  necessarily  the  person  contracted  with;  just  as  he  who  furnishes 
information  in  accordance  with  the  terms  of  an  advertisement  addressed  to  all  the 
world  is  the  person  whom  the  advertiser  contracts  with.  But  in  Williams  v.  Lake, 
the  ruling  was  incomplete  without  parol  evidence,  for  it  was  evidently  a  promise 
to  some  particular  person,  whom  it  was  impossible,  on  the  face  of  it,  to  identify. 
In  truth,  as  it  seems  to  me,  there  was  in  that  ease  no  contract.  The  Statute,  there- 
fore, did  not  make  it  void.  The  writing  was  intended  for  Jones.  The  only  person 
thereby  promised,  or  meant  so  to  be,  was  that  individual.  The  subsequent  delivery 
of  the  writing  to  Williams,  therefore,  on  the  failure  of  the  negotiation  with  Jones. 
could  not,  without  the  writer's  assent,  make  it  a  promise  to  Williams.  I  have  not. 
however,  much  considered  this  point,  which  may  be  materially  affected  by  the 
Defendants'  subsequent  ratification,  and  I  do  not,  therefore,  much  rely  on  this  as 
a  distinction.  My  conclusion  is,  that  the  verdict  here  should  not  be  disturbed. 
Mr.  Justice  Milford  is  of  the  contrary  opinion,  for  reasons,  it  will  be  seen,  affecting 
the  construction  of  the  contract,  and,  therefore,  not  touching  on  any  question  as  to 
the  Statute  of  Frauds.  We  have  considered,  in  this  state  of  things,  what  was  the 
proper  course  to  lie  pursued,  which  we  shall  indicate  presently,  al  the  close  of  his 
Honour's  judgment." 

The  judgment  of  Mr.  Justice  Milford  was  as  follows: — "The  Plaintiffs  sue  the 
Defendants  in  this  case  as  Executors  of  Jobbins,  in  respect  of  a  [186]  contract 
alleged  to  have  been  entered  into  by  Jobbins  with  the  Plaintiffs,  either  as  a  sub- 
stantive agreement  between  them  to  furnish  Hardy  with  a  steam-engine,  or  as  a 
guarantee  for  the  payment  of  the  value  of  the  engine  furnished  Hardy,  ill  case  he 
should  not  pay  for  it."  The  learned  Judge  then  stated  shortly  the  pleadings,  evi- 
dence, verdict,  and  judgment  as  before  set  forth,  and  continued, — "The  Plaintiffs 
insisted,  that  the  transaction  constituted  either  a  purchase  by  Jobbins,  he  agreeing 
to  pay  for  the  engine  when  Hardy  had  got  it,  or  that  it  was  a  guarantee  for  the  pay- 
ment of  the  purchase-money  by  Jobbins  if  Hardy  did  not  pay  it,  and  that  Hardv 
has  not  paid  it.  On  the  other  side,  the  Defendants  say,  that  it  is  no  agreement  with 
Jobbins.  and  no  guarantee,  and  that  there  was  no  other  agreement  or  guarantee  so 
as  to  meet  the  requirements  of  the  Statute  of  Frauds.  The  Plaintiffs  admit  that, 
unless  the  written  memorandum,  or  what  passed  between  the  Plaintiffs  and  Jobbins 
when  he  said.  '  When  it  arrives,  there's  your  money,'  amounts  to  a  binding  agree- 
ment, there  is  no  other.  No  doubt  but  that  a  work  performed  for  the  benefit  of  any 
person,  which  that  person  accepts,  is  a  good  consideration  to  support  a  promise  to 
pay:  but  here  the  utmost  that  the  expression  used  by  Jobbins  can  amount  to.  is  a 
promise  to  pay  on  the  delivery  of  the  engine  at  a  future  time,  and,  therefore,  re- 
quiring to  be  in  writing,  so  that  this  conversation  can  have  no  effect  on  the  question 
for  our  consideration.  The  only  question,  then,  is  as  to  the  construction  of  the 
memorandum.  The  Plaintiffs  consider  it  as  an  agreement  by  Jobbins  with  the 
person  who  should  [187]  furnish  the  steam-engine,  either  to  pay  for  it  or  to  guaran- 
tee the  payment  of  it  by  Hardy,  and  they  contend  that  such  an  agreement  is  valid, 
and  amounts  to  an  agreement  with  the  individual,  whoever  he  may  be,  that  shall 
furnish  Hardy  with  the  engine,  just  as  if  he  had  been  named  in  the  memorandum. 
Whether  such  an  agreement  would  be  valid  I  need  not  consider,  for  I  do  not  think 
the  memorandum  amounts  to  such  an  agreement.  In  order  to  make  out  that  this 
is  a  substantive  agreement,  or  a  guarantee,  it  is  necessary  to  suppose  the  intro- 
duction of  the  words,  '  I  agree  with  the  person  to  whom  this  may  be  given  by  Hardv.' 
It  appears  to  me  that  there  is  no  necessity  for  this  in  order  to  construe  this  writing. 
As  it  stands,  it  amounts  either  to  a  promise  by  Jobbins  to  Hardy  to  furnish  him 
with   funds  to   pay  for  the  steam-eng'ine,  or  it  is  merely  a  memorandum  given   to 
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Hardy  1  ■•  light  ol  tain  credit  with  any  person  from  whom 

he  might  make  the  pin  mt   it  does  nol  contain  any  implied  promise  to  pay 

sue:  i  ively  or  by  way  of  guarantee.     I  am  not  aware  that  it 

stablished   as   law,   that    if   I   make  a   promise  to   a    person.  ..r  do 
r   aet    by   which   he   can    obtain    credit,    even    if    given    or    done    for   the 
pur;     -  -     ibtaining    credit,    I    am    answerable    for    him    if    he    doe?-    obtain 

credit.       I     may     be     answerable     to     him.   but     not     to     the     person     from     whom 
dit.      1:  would  be  carrying  the  doctrine  of  the  non-repudiation  of  au 
which  has  induced  another  _c  bis  condition  beyond  any  decided 

indeed  it  does  not  i  come  within  that  doctrine  at  all.  for  Jobbing 

repudiate,    his    under-[188]-taking.    but    allows   it    to   have    its   full   effect. 
Ther  irandum  he  may  say,  make  the  most  of  it  you  can.     Neither  is 

there  complaint   made   in  this  action  that  credit   was  given  by  means  of  a  false 
rcpr.  •  -  '        :e.  that  this  is  either  a  memorandum, 

which  Hardy  was  at  liberty  to  show  !<■  any  person  to  increase  his  credit,  or  a  pro- 
Hardy,  or  an  agreement  between  Hardy  and  Jobbins,  wliich  the  1'laintiffs 
take  advai  I    _  ..nd  that,  therefore,  the  verdict  should  be  entered  for  the 

Def( 

ion.  the  result  was.  that  the  verdict  was  ordered 

P         tiffs;  leave  was.  however,    given  to  the 

to  Her  Majesty  in  Council. 

Mr.    <iray.    (with   whom   was   Mr.    Bovill.    Q.C.,)    for   the   Appellants. — Xotwitb- 

ling   the   learning   and    ingenuity  of   the  judgments   in   the   Court   below,   the 

illy  lies  in  a  very  narrow  compass.     It  is  an  action  brought 

upon  a  supposed  contract  fur  furnishing  a  steam-engine,  upon  a  guarantee  for  the 

if  such  engine  given  to  the  party  by  whom  the  engine 
required  :  and  the  action  is  brought  against  the  Executors  of  the  guarantee.     The 
Plaintiffs  in  the  Court  below,  who  are  the  Respondents  here,  were  the  parties  who 
ired    the    engine.        Now.   we  say  first  :  that   there  was   no  contract    between 
Jobbins  the  g  and  the  Respondents.      The  Respondents  furnish  the  steaiu- 

ae;  but  the  agreem        ■         d  by  Jobbins.  if  it  were  a  contract,  was  with  Hardy 
alone,  to  furnish  him  with  funds  [189]  for  the  purchase,  as  it  expresses,  of  a  steaui- 
his  suiting  himself  with  the  same  and  notifying  the  purchase  to  Jobbins; 
such  an  agreement  could  not  constitute  a  contract  between  Jobbins.  or  bis  1 
and  t  ts.     It  was  not  a  contract  in  any  sense  between  those  parties,  nor 

de  -<>  by  the  evidence  of  the  conversation  of  one  of  the  Respondents  with 
Jobbins.  and  ;  on  to  him  that  as  -  s  the  steam-engine  arrived, 

the  i  ;ld  be  ready  :   for  such  promise,   if   promise  it  be.   was   not   reduced  to 

writing,   and   could,   therefore,    form   no   part   of   the  contract.     There    «    - 
quently  no  evidence  by  which  the  liability  of  the  Appellants  could  be  establish, 
to  the  wl)  part  of  the  sums  claimed,  or  any  case  to  go  to  the  jury.     But, 

adly,  even  assuming  that  there  was  a  contract,  it  was  not  such  a  contract  as 
could  be  by  an  action  at  law  brought  by  the  Respondents.       Tl 

WUlianu  v.  Lake  (6  Jurist,  X.S..   15.  S.C.  29  L.J.Q.B.,  p.  1  >.  cited  before  the  Court 
below  on  the  second  ar«  actly  in   point:    there  the  contract,  which,  as 

guarantee,  was.  as  it  turned  out.  to  an  unknown  person,  and  the 
-   Bench  held,  that  their  was  no  memorandum  or  note  of  any  con- 
sfy  the  Statute  of  Frauds.     That  Statute,  together  witl 
9th  tic.  IV..  c.  It.  known  as  Lord  Tenterden's  Act,  which  in  the  7th  section  i 
porat  -lie  Statute  of  Frauds,  was  introduced  into  tin-  Colony 

by  the  Colonial  Act.  4th  Will.  IV ..  No.  17.     The  17th  section  of  the  Statute  of  Fi 

orandum  of  the  said  bargain  be  made  and  signed 

by   tl  v   such   con-[190]-tract.   or   their   agents   thereunto 

Here  the  contract   is  said  to  be  between  two  parties,  but  is 

1   by  only  one;  that   is  a  fatal  objection.  Champion  v.  J'himmer  (1    Bos.  and 

Pull.,    N'.B  .    „i  (•_>   Bii  s       N'.C.   7   •"'  .    W/  v.  Bourdillo* 

.1<-.  If.;      Rep.,  VS..  188):   sucL  'ion  it  has  been  held  could  only  be  got  rid 

the  vendor  was  in  the  order  book.  Jncoh  v.  Turk 
-  arc  collected  and  commented  on   in  the 
x-  Pur..  14th  Edit.,  pp.   \'2'.K   I'll".      There  i^  in 

ind  in  the  books,  hut  the  Xisi  I  sion  of  Mr.  Jus 
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Gozelee  in  II  alton  v.  Dodeon  (3  Car.  and  Payne,  L62),  the  authority  of  which,  as  well 
as  the  accuracy  of  the  report,  is  questionable,  ami  is  very  properly  disposed  of  by 
Mr.  Justice  Dickinson  in  the  Court  below.  There  is.  moreover,  another  fatal  ob- 
jection to  the  contract;  it  is  an  inchoate  bargain  for  something  no)  necessarily  in 
existence,  uamely,  a  steam-engine,  which,  besides  having  to  be  furnished,  must  by 
the  terms  of  the  agreement  be  accepted  ami  approved.  How  can  it  be  said  that  the 
Respondents  would  come  to  any  agreement  a1  all.'  Neither  of  the  terms  of  the 
alleged  contract  have  been  complied  with,  the  engine  itself,  as  appears  from  the 
evidence,  has  not  been  delivered,  or  tendered,  as  "as  necessary.     Atkinson  v.  Bell 

(8    Barn,   and    Cress.,    277).      An    art  inn    for   g Is   sold    and    delivered    could    not   be 

maintained  ;  thi ly  action,  if  any.  that  could  lie,  would  be  for  breach  of  contract. 

On  all  these  grounds  we  contend,  that  the  judgment  of  the  Court  behyw  cannot  be 
lined,  that  the  rule  granted  ought  to  have  been  made  absolute,  and  that  the 
verdict  and  judgment  [191]  ought  to  have  been  in  favour  of  the  Appellants,  and 
must  be  declared  so  now. 

The  Solicitor-General  (Sir  R.  Palmer),  and  Mr.  Foster,  for  the  Respondents. — It 
ig  not  contended  on  the  other  side  that  there  is  no  eontraet.  The  sole  question  raised 
is.  what  the  nature  of  the  contract  is.  The  evidence  clearly  proved  that  the  Re- 
spondents entered  into  a  eontraet  and  obtained  the  steam-engine  and  machinery 
for  a  Hour-mill  upon  the  credit  and  under  the  guarantee  of  Jobbins,  and  the  issues 
upon  that  point  having  been  found  by  the  jury  in  the  Court  below  in  favour  of  the 
Respondents,  the  verdict  is  a  good  verdict  in  law.  and  ought  to  stand.  We  admit 
that,  where  there  is  not  on  the  face  of  a  contract  sufficient  to  indicate  who  are  the 
parties  contracting,  such  contract  is  not  within  the  Statute  of  Frauds.  That  was 
the  ease  of  Williams  v.  Lake  (6  Jurist.  X.S.,  45),  the  law  of  which  we  do  not  dispute, 
though  that  ease  was,  as  it  appears,  decided  on  the  1th  section  of  the  Statute,  and 
not  on  the  17th:  but  here  the  contract  is  with  Jobbins  and  the  Respondents,  wdio  are 
to  he  considered  as  the  agents  of  Hardy,  and  that  satisfies  the  conditions  of  the 
Statute.  There  is  enough  on  the  face  of  the  contract  to  enable  the  Court  to  Bay 
with  whom  the  contract  was  made.  Garrett  v.  Eandley  (1  Barn,  and  Cress.,  664): 
Place  v.  Delagal  (8  Mee  and  Wels.,  834) :  Higgins  v.  Senior  (7  Mee.  and  Wels.,  493)  ; 
Bah  man  v.  Phillips  (4  Bingh.  N.C.,  426) :  Jones  v.  Williams  (15  East.,  272) :  Walton 
v.  Dodson  (3  Car.  and  Payne,  162).  It  is  not  a  contract  of  buying  and  selling,  but 
a  [192]  guarantee  upon  a  certain  event  and  under  certain  conditions  to  do  a  par- 
ticular act.  namely,  on  the  furnishing  of  a  steam-engine,  Jobbins  was  to  advance 
money  to  enable  Hardy  to  pay  for  it.  It  is  in  all  respects,  as  put  by  the  learned 
Chief  Justice  in  the  Court  below,  like  the  case  of  an  advertisement  offering  a  reward 
on  a  given  event,  such  as  for  the  recovery  of  lost  or  stolen  property.  Lancaster  v. 
Walsh  (4  Mee.  and  Wels.,  16).  It  is  enough  to  show  who  the  party  is  for  whose 
benefit  the  contract  is  to  enure.  Boyd  v.  Moyle  (2  C.  Ben.  Rep..  644).  But,  even  if 
the  requisites  of  the  Statute  of  Frauds  are  not  satisfied,  we  have  no  occasion  to  resort 
to  that  Statute  at  all.  If  the  contract  here  is  not  a  contract  within  the  Statute,  it 
may  not  be  a  direct,  but  it  is  a  collateral  contract,  or  guarantee  by  Jobbins,  to 
furnish  Hardy  with  funds,  and,  if  that  case  is  not  sufficiently  raised  upon  the  plead- 
ings, we  ought  to  have  leave  to  amend  ;  the  Court  below  on  the  second  argument, 
seems  to  have  thought  that  this  might  be  the  proper  course. 

Mr  Gray,  in  reply. — The  case  put  by  the  Respondents,  and  relied  on  by  the  Chief 
Justice  of  the  Court  below,  of  the  contract  here  being  in  the  nature  of  an  adver- 
tisement, which  becomes  complete  when  its  requisitions  are  answered,  does  not 
apply.  It  does  not  comply  with  the  requisites  of  the  Statute  of  Frauds  :  it  is  too 
indefinite,  for  here  Jobbins'  memorandum  was  not  a  general  advertisement,  but 
only,  as  it  were,  a  letter,  without  any  address,  and  that  is  not  sufficient  to  bind  his 
Executors. 

[193]  Judgment  was  reserved  and  delivered  by 

Sir  John  T.  Coleridge  (March  4,  1863). — This  is  an  appeal  from  a  judgment 
of  the  Supreme  Court  of  New  South  Wales.  The  Respondents  were  the  Plaintiffs 
in  the  suit,  and  the  Appellants  the  Defendants. 

The  facts  and  the  pleadings  were  shortly  as  follows:  — 

Jobbins  and  one  Hardy  were  in  some  way,  not  stated  precisely,  connected  in  a 
scheme  for  the  erection  of  a  mill,  which  was  to  be  worked  by  a  steam-engine.  Hardy 
P.C.  iv.  673  22 
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was  without  funds  or  independent  credit  to  procure  the  engine,  and  Jobbins  gave 

him,  as  is  alleged  and  not  denied,  for  the  purpose  of  delivery  to  the  Respondents,  a 

-    — "  1  will  furnish  Mr.  Hardy  with  funds  for  the  purchase 

and  machinery  for  a  flour-mill  on  his  suiting  himself  with  the 

le  purchase  to  me."     This  paper  was  signed  by  Jobbins,  hut 

ice  To  any  one.     Hardy  delivered  this  paper  to  the  Respon- 

tiation  came  to  an  agreement  with  them  for  a  steam- 

strucl     I   in    El  gland    and   sent   out   to   the    Colony.        After  the 

■  the  arrival  of  the  engine.  Jobbins  conversed  wi 
in  the  subject,  and   inquired  what  the  price  would  be.  and  was 
told  that  c.uld  not  yet  -  to  which  he  replied.  "All  right:  wh 

arri\    •  •        ir  money."      B  lently  died:  the  engine  arrived:  the  Ap- 

peli  V  for  it.  and  it  has  never  been  delivered. 

[194]  laration  is  nd  in  the  tirst  count  treats  Jobbins  as 

liabli  for  the  payment,  if  Hardy  should  make  default.       To 

-  pleaded,  and  upon   the  argument  this 
and  this  view  intract  w  loned.     T       -  d  count  is  framed  - 

with  a  primary  liability.     It  states,  that  Hardy  v. 

obta:  e.  but  was  unable  to  pay  for  the  same  out  of  his  own  funds, 

-    iwn  credit  :  that  Jobbins  knowing  this,  to  enable  him  to 

obtain  it.  uave  him  for  the  purpose  of  being  given  to  the  Respondents,  an  instrument 

in  writing,   -  _    ed  by  him.  which  it  then   sets  out   in  t<        -      -  .-ed  :  that 

the  instrument,  and  they,  therefore,  and  only  on  the  basis  rh 
agreed  with  Hardy  to  obtain  for  him  from  England  a  steam-engine,  and  pay  all 
■he  same,  all  which  premises  were  then  notified  to  Jobbing. 
The  count  then  alleged  the  performance  of  this  agreement  on  their  part,  and  the 
expenditure  >■:    !  in  such  performance,  with  so  of  all  con- 

ditions precedent,  and  that  all  things  had  happened  which  would  entitle  them  to 
lie  paid  the  money  so  expended,  concluding  with  a  denial  that  Hardy,  or  Jobbins, 
or  the  Appellants  had  paid  the  same. 

There  was  i  <mpsit  to  this  count,  but  there  was  a  plea  framed 

■  ■  17th  se  the  Statute  of  Frauds,  upon  which  issue  was  joined.     Al 

trial  the  question  of  law  which  this  pleading  raised  was  reserved,  and  the  jury 
found  for  the  Respondents  on  the  fact,  and  gave  damages  for  the  full  value  of  the 

e  with  all  expenses,   taken   at   [195]  the  time  of   its   arrival   in   tin    I 
£2,953    10s.  6d.     Upon  the  argument  before  the  Court,  consisting  of  two  Judges 
only,  it  was  equally  divided:  the  verdict,  therefore,  stood,  and  judgment  has  been 
entered  up  accordingly. 

In  the  argument  l>efore  their  Lordships  the  objection  upon  the  Statute  of  Frauds 
has  been  again  relied  on.  and  they  are  of  opinion  that  it  must  prevail  The  1i"!i 
section  of  the  Statute  (incorporated  into  the  7th  section  of  9th  Geo.  IV..  cap.  !4) 
requires  that  "  some  note  or  memorandum  of  the  said  bargain  be  made  an  1  sig 
by  the  parties  to  be  charged  by  such  contract,  or  their  agents  thereun'o  lawfully 
uized."     In  tl  se  the  name  of  the  person  with  whom  the  con 

appear  in  the  instrument,  nor  on  any  other  papiv  conn 
with  it.  and  capabh  sidered  as  completing  with  it  a  note  or  memorandum 

ion.     Whether  this  instrument  is  to  be  considered  as  evidence  of  the 
or  only  of  a  proposal  which  would  become  a  contract  upon  the  acceptance 
of  it  by  the  Byrnes,  the  question  is  still  the  same,  whether  without  the  insertion  or 
•!c:r  names  in  it.  or  in  some  other  paper  connected  with  ir,  tin-re  is  a  surh 

randum  in  writing  of  the  bargain  to  satisfy  the  Statute'      Apart  from 

.  and  looking  only  to  the  words  of  the  enac.'nent.  and  the  mischiefs  wh'  h 

1  to  prevent,  their  Lordships  think  the  question  must  be  answeied  ir. 

:igiti\e.     The  words   require  a  written  note  of  the  bargain  or  contra. 1:  .lie 

[early  making  no  distinction  between  these  two  words.     This  latiLruaue  can- 

if  a  bargain  [196]  or  r  m:  ret  ai.pear  evid 

in  writing,  and  a  barg  I  cannot  so  appear  unless  the  parties  to  it  are 

llyor  by  description,  or  reference.      It  is  true  that  the  Statute 

re  the  whole  bargain  in  all  it-  terms  to  'he  stated  :  it  stipulates  only  for 

a  not'  :orandum  of  i'.  signed  by  the  party  to  be  charged,  but  it  does  in  effect 
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require  that  the  essentials,  ue.  all  those  things  without  which  it  can  be  do  bargain  at 

all.  shall  be  stated,     Upon  this  principle  it  was  that  the  Courts  determined,  under  the 

4th  section,  that  the  consideration  of  an  agreement  must  appear  on  the  face  of  the 

memorandum   of   a   guarantee,   or   be   matter   of   necessary    implication    from    its 

It  «.i^  obviously  the  intent  of  the  Statute  to  prevent,  as  far  as  it  eould 

eniently,  the  mischief  of  bei    s  ged  to  have  recourse  to  oral  evidence  in 

■  1  to  the  transactions  within  n.     Hut  it  would  fail  to  accomplish  its  object  in  a 

material  particular,  and  in  one  in  which  its  requirement  might  always  be  most 

satisfied,  if  it  did  not  impose  the  necessity  of  stating  the  name  of  the  seller 

ill  as  of  the  buyer  :  of  the  party  by  who  were  to  be  supplied,  as  well 

him  to  whom  they  were  to  be  supplied,  under  the  17th  section,  or  of  the  party  to  be 

guaranteed  as  well  as  of  him  who  is  to  guarantee,  under  the  4th  section.      Unless  this 

be  done,  oral  evidence  must  be  had  recourse  to,  and  the  risk  incurred  that  a  party 

may  be  sued  by  one  with  whom  he  had  never  intended  to  have  any  transaction:  a 

matter  of  the  greatest  importance  under  many  supposable  circumstam 

Much  of  th«  difficulty  which  has  been  felt  in  this[197Jand  similar  cases,  ai  ises  from 
not  carefully  hearing  in  mind  the  distinction  between  the  necessary  elements  of  a 
simple  contract  at  Common  law.  especially  where  r  plete,  not  at  once, 

but  by  su         •         •  eps,  and  the  requisites  to  make  it  a  ground  of  action,  which  the 

s 

Their  Lordships  do  not  here  enter  into  a  consideration  of  the  authorities  which 
were  cited,  because  they  do  not  understand  this  general  reasoning  to  be  disputed; 
but  only  that  its  applicability  to  a  case  like  the  present  is  denied.  It  is  said  that 
when  this  memorandum  was  made,  it  was  not  known  whether  the  Messrs.  Byrnes 
would  come  to  any  agreement  at  all  :  that  it  must  often  happen  that  proposals  of  this 
kind  are  intended  to  be  submitted  to  a  variety  of  persons  in  succession  :  that  it  can 
never  be  oeci  ssary  to  >  ate  more  than  is  known  at  the  time  when  the  note  is  made, 
and  that  to  require  more  is  in  effect  to  forbid  the  making  of  any  such  contracts  at 
all.  Their  Lordships  do  not  rely,  in  answering  this  argument,  upon  the  fact  in  the 
present  case,  that  the  count  alleges  that  the  paper  was  given  to  Hardy,  especiallv  to 
be  given  to  the  Byrnes,  and  that  as  it  contained,  therefore,  a  proposal  specifically 
to  them,  nothing  would  have  been  easier  than  to  have  addressed  it  in  terms  to  them, 
lid  certainly  have  been  done  if  it  had  assumed  the  form  of  a  letter.  But  it  seems 
to  their  Lordships  that  the  argument  rests  on  the  fallacy  of  supposing  that  the 
Statute,  as  they  construe  it.  could  only  be  satisfied  by  the  name  of  the  Byrnes  having 
been  written  on  the  paper  simultaneously  with  the  rest  of  the  particulars,  and  on  the 
same  paper.  The  contrary  of  this,  however,  has  been  well  established.  [Ib8]  and  it 
is  well  known  that  a  large  proportion  of  many  transactions  unquestionably  within 
the  Statute  are  of  a  kind  which  grow  into  bargains  and  agreements  in  the  course 
of  a  correspondence  or  an  oral  negotiation  more  or  less  prolonged.  It  is  surely  a 
valid  objection  to  this  argument  of  the  Respondents,  that  it  would  tend  to  exclude  all 
such  from  the  operation  of  the  Statute.  Their  Lordships  do  not  doubt  that  a  promise 
in  writing  signed  to  pay  any  one  unnamed,  who  shall  furnish  goods  to  the  writer. 
or  to  a  third  person  making  default,  will  become  a  binding  contract  with  anv  one, 
ever  he  may  be,  who  shall  accept  the  promise  in  writing  and  furnish  the  goods. 
But  in  such  case  the  requisition  of  the  Statute  will  have  been  complied  with.  It 
was  also  urged,  that  the  present  case  was  within  the  principle  of  the  decisions  which 
have  established  the  liabilitv  of  any  one  who  advertises  generally  a  reward  for 
information  to  any  person  not  named  in  the  advertisement,  who  shall  first  give  tho 
cation  asked  for.  Their  Lordships  do  not  question  the  authority  of  those  cases. 
but  the  answer  is  obvious;  they  are  cases  at  Common  law.  and  there  is  nothing  to 
prevent  the  whole  transaction  from  being  proved  by  oral  evidence:  it  is  a  mere 
circumstance  that  the  advertisement  is  in  writing  :  and  no  case,  they  believe,  has  ever 
been  decided,  where  by  the  terms  of  the  offer  the  information  was  not  to  be  given 
within  a  year,  or  where  it  assumed  the  character  of  a  guarantee.  Such  a  case  might 
have  borne  more  closely  on  the  present. 

Their  Lordships,  therefore,  do  not  agree  with  the  Chief  Justice  in  the  distinction 
which  he  labours,  in  his  very  able  judgment,  to  establish  between  the  [199]  present 
case,  and  that  of  Williams  v.  Lake  (29  L..I.  X  S.  Q.B.  1).  Thev  think  that  case. 
although  upon  the  4th  section,  a  direct  authority  in  the  present,  and  it  was  not 

()7-"> 
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disputed  by  the  learned  Chief  Justice,  or  the  Counsel  here.  but  that  it  was  well  de- 
rided. It  is  certainly  in  conformity  with  many  previous  decisions,  which  they  think 
j,  u;  ntroduce  into  this  judgment.     They  refer,  however,  specially 

I    \l:     Justice  Blackburn,  in  which  he  illustrates  strikingly  I 
the  facts  before  him  the  mischiefs  of  a  contrary  decision. 

Their  Lordships  arc  of  opinion,  therefore,  on  this  ground,  that  the  judgment  of 
below  cannot  be  sustained.     It  is  proper,  however,  to  observe  that,  ii 
othf,        .         a   it  a]> pears  to  them  that  there  has  been  a  miscarriage  in  the  < 
below.     In  the  first  place,  assuming  that  the  memorandum  has  been  properly  con- 
strued, and  that  this  «  as.  in  truth,  a  transaction  between  the  Respondents  and  Jo' 
for  the  sale  or  supply  of  a  steam-engine  to  him  by  theui.  it  is  clear  that  engine  has 
never  been  delivered  or  accepted.      The  Respondents  still  retain  their  property  in  it, 
and  have  onlv   a   right  to  recover  the  damages  sustained  by  the  refusal  to  accept. 
But  the  jury  have  been  instructed,  as  if  in  an  action  for  goods  sold  and  delivered. 
to  give  the  whole  value  of  the  engine.      In  the  second  place,  their  Lordships  are  clearly 
of  opinion,  and  they  collect   that   it   was  so  considered  by  the  Counsel  for  th( 
spondents.  that   the  instrument  lias  not   received   its  proper  construction,  and  the 
action,  in  consequence,  lias  been  misconceived.     They  think  that  Jobbing  contracted 
not  (  [200]  the  engine,  but  to  furnish  Hardy  with  the  funds  to  enable  hi 

pay;  and  that,  although  the  Byrnes  had  never  been  paid  by  him,  there  would  have 
e  to  the  action,  properly  framed,  if  it  could  have  been  -  .own  that 
I        us  had  furnished  him  with  the  funds.     As  there  was  no  plea  of  nun  assui 

is  count,  it  might  not,  perhaps,  have  been  open  to  the  Appellants  to  avail  theni- 

-  of  this  error  on  the  present  record. 
Their  Lordships  observed,  that  at  the  close  of  the  trial,  it  was  arranged  that,  if 
necessary,  the  pleadings  might  be  amended,  to  raise  the  point  in  question  :  it  may 
lie  questionable  whether  this  arrangement  would,  in  strictness,  extend  to  an  amend- 

•   at  the  present   sta^e  of  the  cause,  or  to  any  amendment  so  large  as  would  lie 

ssarv  to  obviate  these  objections.     This,  however,  does  not  limit  the  discretion 
of  their  Lordships,  and  they  think  that  in  advancement  of  the  justice  of  the 
it  will  be  their  duty  humbly  to  recommend  to  Her  Majesty  that  the  judgment  of  the 
■  bel  >w  be  set  aside  :  that  the  parties  shall  be  at  liberty,  on  both  sides,  to  amend 

their  pleadings,  and  proceed  to  a  new  trial  :  that  the  Appellants  shall  have  their 

of  the  proceedings  in  the  Court  below,  and  of  this  appeal  :  and  that  the  cos 
the  amendment  should  abide  the  event  of  the  new  trial.     It  would  have  been  in  ci 
to  have  given  the  Appellants  these  costs  also,  but  their  Lordships  do  not  rind  that  the 
objections  met!'  ioned  above  were  taken  in  the  Court  below. 

-    Dig.  til    COLONY,  III.  Appeals  to  Privy  Council,  5.  Principle*  on  which 
Prii     ■  •      tit.  CONTRACT,  A.  2.  Statute  of  Frauds,  j.  Othe,   Mai 

tit.  SALE  OF  GOODS,  B.  Statute:  of  Frauos,  2.  c.  d.     S.C.  8  L.T.  69:  i'X.K.  IT; 
S  -     363;    11  W.R.  187.     See  Potter  v.  Dufjiehl.  1874,  L.R.  IS  Eq.  7: 
RossiU     v.  MiUtr,   L877,   16  L.J.  Ch.  231  ;  Uoyd  v.  Xouell  (1895).  2  Ch.  714: 
North  v.  Percival  (1898),  2  Ch.  128,  L  § 


[201]  ON  APPEAL  FROM  THE  SUPREME  COURT  OF  THE  COLONS   OF 

VICTORIA. 

'-\  \r  BOOTH       I    peHai  t;  EMMA  A'BECKETT,— Respondent  *  [J  u 

and    18,    186:5]. 

M    by  his  Will  devised  .-states  to  Trustees,  in  trust  for  his  daughter,  an  infant. 
with  power  to  the  Ti  the  same  for  any  term 

Lord  Cingsdow  n,  the  Lord  Jusl  ice  Knight  Bruce,  and  the  Lord  J 
Tun  ■ 
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exceeding  twenty-one  years  "at  the  best  yearly  mil  that  could  !><■  gotten 
for  the  .same  respect  [vely,  «  it  In  nit  taking  airy  fine  or  premium  for  the  making 
thereof;"  with  power  to  appoint  aev  Trustees.  In  pursuance  of  this  powei 
the  Trustees  some  time  afterwards,  appointed  l{.  sole  Trustee,  and  conveyed 
to  him  the  estate  so  devised,  upon  the  trusts,  and  subject  to  the  powers  expressed 
and  declared  by  the  Will  of  M.,  and,  for  "  no  other  trust,  intent,  or  purpose 
whatsoever."  By  an  Indenture  of  lease  between  It.  and  B.,  certain  part  of  the 
premises  said  to  be  described  in  and  devised  by  the  Will  of  M.  were  demised  by 
li.  to  B.  for  twenty-one  years,  in  consideration  of  the  yearly  rent  of  £1100, 
the  first  five  years  of  which  rent  was  to  be  paid  in  advance,  in  manner  therein 
provided,  and  the  remainder,  after  the  expiration  of  such  five  years,  by  equal 
quarterly  payments.  Held  by  the  Judicial  Committee,  affirming  the  judgment 
of  the  Supreme  Court  of  Victoria,  first,  that  (without  deciding  upon  the 
identity  of  the  lands  demised  being  part  of  those  devised  by  the  Will  of  M. 
concerning  which  a  question  was  raised)  enough  appeared  from  the  evidence 
to  fix  B.  the  lessee,  with  notice  of  the  Trustees'  title  [1  Moo.  P.C.  (N.S.)  221]  and 
Secondly,  that  as  the  granting  of  such  a  lease  was  a  breach  of  the  trusts  of  the  Will 
of  M.,  the  same  ought,  as  decreed  by  the  Court  below,  to  be  declared  void  and  set 
aside,  and  the  premises  assigned  to  the  persons  to  be  appointed  Trustees  of 
the  Will  of  M.  [1  Moo.  P.C.  (N.S.)  222]. 

John  Mills,  of  Melbourne  in  the  Colony  of  Victoria,  New  South  Wales,  was  seised 
in  fee  of  a  piece  of  land  in  that  Colony,  being  a  portion  of  [202]  an  allotment,  de- 
scribed in  the  Government  surve}^  as  allotment,  No.  8,  section  20.  On  this  piece  of 
land  there  was  erected  a  single  house  with  outbuildings,  occupied  by  a  person  named 
Taylor,  under  a  lease  to  him  from  Mills,  dated  the  1st  of  June,  1841.  for  the  term  of 
five  years  :  the  remainder  was  an  open  space,  very  imperfectly  fenced,  across  which 
were  certain  footpaths;  such  fence  as  there  was  had  been  put  up  by  Taylor,  who  used 
the  piece  of  open  ground  as  a  run  for  his  dogs,  pigs,  and  poultry.  There  was  no 
other  person  in  the  possession  or  occupation  of  the  piece  of  land  than  Taylor,  to 
whose  house  it  was  appurtenant.  The  identity  of  the  property  in  dispute  could 
not  be  ascertained  in  reference  to  the  above  lease. 

Mills  by  his  Will,  dated  the  26th  of  July,  1841,  after  directing  the  payment  of  hif 
debts  and  legacies  out  of  his  personal  estate,  devised,  together  with  other  lands,  all 
that  his  piece  of  land  situate  in  the  town  of  Melbourne,  and  being  part  of  allotment 
No.  8  of  section  20,  whereon  was  erected  and  built  a  house  and  shop,  then  in  the 
occupation  of  Taylor,  together  with  the  yard,  outbuildings,  and  other  appurtenances 
used  and  occupied  there-[203]-with,  unto  and  to  the  use  of  John  Jones  Peers,  of 
Melbourne,  and'William  Witton,  of  Melbourne,  his  heirs  and  assigns,  upon  trust, 
from  time  to  time,  to  receive  and  take  the  rents,  issues,  and  profits  thereof,  as  and 
when  the  same  should  become  due,  until  his  daughter,  Emma  Mills,  (afterwards 
Emma  A'Beckett,  the  Respondent.)  should  attain  the  age  of  twenty-one  years,  and 
should,  out  of  the  rents,  issues,  and  profits,  pay  the  yearly  sum  of  £200,  for  the 
maintenance,  education,  and  support  of  the  Respondent  ;  and  the  Testator  directed, 
that  when  and  so  soon  as  the  Respondent  should  attain  the  age  of  twenty-one  years, 
Peers  and  Witton,  and  the  survivor  of  them,  and  the  heirs  and  assigns 
of  such  survivor,  should  stand  seised  and  possessed  of  the  premises,  in 
trust,  for  the  only  use  of  the  Respondent,  her  heirs  and  assigns  for 
ever  ;  but  he  thereby  directed,  that  if  the  Respondent  should  depart  this  life  under 
the  age  of  twenty-one  years,  and  whether  she  should  have  been  married  or  not, 
Peers  and  Witton,  and  the  survivor  of  them, and  the  heirs  and  assigns  of  such  survivor, 
should  stand  seised  and  possessed  of  the  trust  premises,  for  the  use  and  benefit  of  his 
h  ife,  Hannah  Mills,  and  his  brothers,  George,  Job,  and  Thomas,  and  his  sisters,  Eliza- 
beth,  Susan,  Harriet,  Catherine,  Ann  and  Hannah,  and  of  their  several  and  respective 
heirs  and  assigns  absolutely  for  ever.  And  the  Testator  devised  all  the  residue  and 
remainder  of  his  real  estate  and  property  not  specifically  devised,  whatsoever  and 
wheresoever,  unto  and  to  the  use  of  his  brothers,  Job  and  Thomas,  as  tenants  in 
common,  and  to  their  several  and  respective  heirs  and  assigns  absolutely  for  ever  ; 
and  the  [204]  Testator  declared  that  it  should  be  lawful  for  Peers  and  Witton.  and 
the  survivor  of  them,  and  the  heirs  and  assigns  of  such  survivor,  during  the  minority 
of  the  Respondent,  as  to  all  and  any  and  every  of  the  hereditaments  and  premises 
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so  therein-  by  hiui  devised  to  them  upon  trust  as  aforesaid,  and  as  to  all  and  every 
or  any  of  the  real  estati  e  purchased  as  therein  expressed,  by  any  deed,  or 

ruinent  in  writing,  to  be  respectively  sealed  and  delivered  by  them  or  him 
respectively  from  time  to  time,  to  demise  and  lease  all  and  every  the  several  and 
respective  hereditaments  and  premises  and  real  estates,  or  any  part  or  parts  thereof 
respectively,  to  any  person  or  persons  whomsoever,  for  any  term  or  number  of  years, 
nut  exceeding  twenty-one  years,  to  be  computed  from  the  making  thereof  respectively. 
prior  time,  at  the  best  yearly  rent  that  could  be  reasonably  gotten  for  the 
respectively,  without  taking  any  tine  or  premium  for  the  making  thereof,  but 
so  that  there  should  be  therein  respectively  contained  a  condition  of  re-entry  for  the 
non-payment  of  the  rent  thereby  to  be  reserved,  and  so  that  the  respective  1- • 
should  execute  a  counterpart  thereof  respectively,  and  thereby  also  covenant  for  the 
payment  of  the  respective  rents,  and  so  also  that  no  such  lessee  or  lessees  be  made 
dispunishable  for  waste  by  any  express  words  to  be  therein  respectively  contained; 
and  tin-  Testator  thereby  directed  that  if  Peers  and  Witton,  or  either  of  then 
any  other  Trustee  or  Trustees  to  be  appointed  as  thereinafter  mentioned,  should  die, 
Or  leave  the  Colony  of  New  South  Wales  for  a  permanency,  or  become  incapable  of 
acting,  or  should  be  desirous  of  being  discharged  from  further  [205]  acting  in  the 
trusts  of  his  Will  before  the  same  should  be  fully  executed  and  performed,  it  should 
and  might  be  lawful  for  the  surviving  or  continuing  Trustee  for  the  time  bi 
and  other  the  heirs  of  the  last  surviving  or  continuing  Trustee,  from  time  to  I 
and  as  often  as  the  case  should  require,  by  any  deed  or  instrument  in  writing,  t.i 
nominate  and  appoint  any  other  tit  or  proper  person  or  persons  to  be  a  Trustee  or 
Trustees  in  the  place  or  stead  of  the  Trustee  or  Trustees  so  dying,  leaving  the  C  louy, 
becoming  incapable  of  acting,  or  being  desirous  of  being  discharged  from  further 
acting  as  aforesaid;  ami  that,  immediately  after  such  nomination  or  appointment 
as  aforesaid,  the  trust  hereditaments  and  premises,  securities,  real  estate,  property, 
and  other  the  premises  aforesaid,  should  be  conveyed,  assigned,  settled,  and  assured, 
so  and  in  such  manner  that  the  same  might  vest  in  such  new  Trustees  or  Trustee 
jointly  with  the  surviving  or  continuing  Trustee,  or  solely,  as  the  case  might  require, 
upon  the  trusts  and  for  the  ends,  intents,  and  purposes  thereinbefore  by  him  expressed 
and  declared,  of  and  concerning  the  same,  and  that  every  such  new  Trustee  or 
Trustees  should  have  and  be  entitled  to.  and  might  exercise  all  and  every  the  powers, 
directions  and  authorities  thereinbefore  given  by  him  to  Peers  and  Witton,  in  like 
manner,  to  all  intents  and  purposes  whatsoever,  as  if  such  new  Trustee  or  Tr 
had  been  appointed  by  him  a  Trustee  or  Trustees  of  his  Will. 

The  Testator  died  in  the  month  of  August,   1841,  leaving  the  Respondent,  his 
only   child,   an    infant,   him    surviving.     Peers   and   Witton,   together    with     [206] 
Hannah  Mills,  proved  the  Will,  and  undertook  the  trusts  thereof.     In  the  year 
the  Testator's  widow  married  Thomas  G.  W.  J.  Robinson. 

By  an  Indenture  dated  the  1st  of  February.  1812.  made  between  Peers  and 
Witton  of  the  first  part,  and  one  Ashurst  of  the  second  part.  Peers  and  Witton  demised 
to  Ashurst,  for  the  term  of  fourteen  years  from  the  1st  of  February.  1841'.  certain 
premises,  being  a  part  of  the  allotment  No.  8,  section  No.  20. 

By  an  Indenture  which  appeared  to  have  been  executed  on  the  9th  of  December, 
L845,  but  which  actually  bore  date  the  9th  of  December.  1842.  made  between  Peers 
and  Witton  of  the  one  part,  and  Robinson  of  the  other  part,  after  reciting  the  Will 
of  M ill-,  and  the  power  therein  contained  to  appoint  new  Trustees,  and  that  I 
and  Witton  wen-  desirous  of  being  discharged  from  further  acting  in  the  trus 
Will,  they  appointed  Robinson,  Trustee  oi  the  Will,  and  conveyed  to  him,  arnonj: 
i  property,  i  he  prem  i  see  des  :ribed  as.  all  that  other  piece  or  parcel  of  land  situate 
in  thi  Melbourne,  and  being  pari  of  allotment  number  8  of  section  20,  com 

mencing  at  the  south-east  corner  of  the  allotment,  and  bounded  (as  therein  par- 
ticularly desi  ribed),  together  with  the  yard,  outbuildings,  and  other  appurteni 
used  and  occupied  therewith,  and  all  other  the  freehold  hereditaments  then  vested  iu 
them,  as  such  Trustees  of  the  Will  of  Mills,  to  hold  the  premises  thereby  conveyed 
unto  Robinson,  his  heirs  and  assigns,  "  upon  the  trusts  and  for  the  intents  and  pur- 
poses,  and  with,  under  and  subject  to  the  powers,  provisoes  and  declarations  [207] 
expn  d  declared  in  and  by  the  Will  of  Mills,  deceased,  come' 

hold  hereditaments  thereby  devised,  or  such  and  so  many  of  the  same  trusts,  intents 
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and  purposes,  powers,  provisoes,  and  declarations  as  were  then  subsisting  un- 
determined and  capable  of  taking  effect,  and  upon  or  for  no  other  trust,  intent  or 
purpose  n  hal  soevei ." 

In  the  year  1851,  Job  Mills,  one  of  the  residuary  devisees  of  the  Testator,  Mills, 

brought  three  f  ejectment  against  Witton  and  others,  to  recover  portions 

lotnient  N      -  ion  20,  alleging  that  Taylor  was,  at  the  date  of  the  Will  of 

tor.  Mills,  it,  ]  of  only  a  small  portion  of  allotment  8,  sectioi    20, 

and  that  only  such  small  portion  passed  under  the  devise  to  the  Respondent,  and 

that  the  residue  thereof  passed  to  the  residuary  devisees.     &  plan  w; 

the  trial,  and  Job  Mills  insisted,  that  so  much  of  the  land  as  was  in  that  plan  coloured 

pink,  passed  to  the   residuary  d  , :    never  having  been   occupied   by  Taylor. 

The  first  of  these  actions  was  tried  in  May.  1851,  when  the  following  special  verdict 

found  by  the  jury: — "We  are  of  opinion,  that   James   Taylor,   named   in   the 

Mills'.  Will,  occupied  in  July.   1841,  t lie  whole  of  the  land  marked 

pink  on  the  chart  of  the  locus  in  quo.      We  think  it  was  so  occupied  under  the  verbal 

t  entered  into  by  Mills,  at  Williams  Town,  on  the  occasion  sworn  to  by 

Taylor   and    Testator's   widow.     We   arrive   at    this   opinion   by    a    eorubinati' 

evidence,  both  of  the  Testator's  widow  and  of  James  Taylor.     We  think  there  was 

ridence  of  the  payment  by  the  lessors  of  the  Plaintiff  of  the  legacies  directed  to 

be  [208]  paid  by  the  Testator.     We  consider  the  Testator  had  the  means  of  knowing. 

and  ought  to  have  known,  the  extent  of  land  actually  occupied  by  Taylor  at  the  time 

of  his  making  his  Will.     Verdict  for  the  Plaintiff,  Is.  damages,  subject  to  the  above 

il  finding  of  the  jury,  with  liberty  to  either  side  to  move  upon  that  finding. 

and  the  notes  of  the  .Tudee  who  tried  the  cause,  to  enter  a  verdict,  as  the  case  may 

tther  for  the  Plaintiffs  or  Defendants  absolutely,  the  Court   having  power  to 

draw  the  same  conclusions  from  that  finding  and  the  notes  as  a  jury  might.'' 

By  an  order  of  the  Supreme  Court  of  New  South  Wales  for  the  District  of  Port 
Philip,  dated  the  27th  of  May.  1851,  it  was  ordered,  that  the  verdict  obtained  by  the 
Plaintiff  be  set  aside,  and  a  verdict  entered  for  the  Defendants  absolutely. 

The  two  other  actions  of  ejectment  were  tried  in  September.  1851,  and  in  June, 
1852.  and  in  both  verdicts  were  found  for  the  Defendants. 

It  ap] 'eared  from  the  evidence,  at  the  hearing  of  the  actions  of  ejectment,  that 
Robinson  had  sent  to  Witton  the  following  letter: — '"Dear  Sir — I  have  to  inform 
you  that  Job  Mills  and  Thomas  Mills,  brothers  of  the  late  John  Mills,  have  brought 
an  action  of  ejectment  against  the  tenants  in  possession  of  the  three  shops  at  the 
corner  of  Burke  and  Elizabeth  Streets,  that  is  to  say.  Messrs.  Ashurst,  Leadman.  and 
Snell :  also  against  Mr.  Ritchie,  for  the  ground  adjoining,  betwixt  the  corner  and 
the  bakehouse,  lately  in  the  possession  of  J.  G.  Taylor,  which  was  purchased  by  him 
(Ritchie)  at  the  Sheriff's  sale.  I  am  defending  for  the  tenants.  The  case  will  be 
heard  about  the  2nd  May  next.  [209]  If  you  can  communicate  any  information  I 
bes  vou  will  do  it  as  soon  as  possible. — I  am.  dear  Sir.  vours  trulv. 

'  "  T.  Robinson. 
"  The  above  property  is  left  by  the  Will  to  Emma  Mills. — T.  R." 
In  the  year  1854,  Robinson  for  the  first  time  asserted  a  beneficial  interest  in  so 
much  of  the  allotment  Xo.  8.  section  20.  as  had  been  claimed  by  Job  Mills,  in  the 
above-mentioned  actions  of  ejectment  :  and  an  agreement  was  entered  into  between 
him  and  the  Appellant,  for  the  lease  to  the  Appellant  of  such  portion  of  the  property. 
Accordingly,  by  an  Indenture  of  lease,  dated  the  loth  of  December.  185-1.  between 
Robinson  of  the  one  part,  and  Isaac  Booth  (the  Appellant)  of  the  other  part,  in  con- 
sideration of  the  rent  thereinafter  reserved,  and  covenants  thereinafter  contained, 
on  the  part  of  Booth,  his  executors,  administrators,  and  assigns,  to  be  paid,  observed, 
and  performed,  he,  Robinson,  demised  and  leased   unto  Booth,  his  executors,   ad- 
ministrators, and  assigns,  all  that  piece  or  parcel  of  land,  being  part  of  allotment 
3,  section  20.  in  the  City  of  Melbourne,  commencing  at  the  south-east  corner  of 
the  allotment  8,  and  running  in  a  line  bearing  north  73  feet,  and  bounded  as  therein 
particularly  described,  together  with  the  buildings,  tenements,  and  erections  thereon, 
and  all  roads,  ways,  rights,  members,  and  appurtenances  thereunto  belonging,  to 
hold  the  piece  or  parcel  of  land,  and  all  other  the  premises  thereby  demised  unto 
Booth,  his  executors,  administrators,  and  assigns,  from  the  day  of  the  date  thereof. 
for  and  during  the  full  end  and  term  of  twenty-one  years,  yielding  and  paying 
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therefor,  vearly.  and  every  year,  during  [210]  the  term,  unto  Robinson,  his 

s,  the  yearly  rent  or  sum  of  £1 100,  the  rirst  rive  years  of  which  rent  was  to 
be  paid  in  advance  in  the  manner  following: — The  sum  of  £600.  on  the  execution 
of  that  Indenture,  and  the  remaining  sum  of  £4900.  to  be  paid  and  secured  in 
manner  expressed  in  an  Indenture  of  demise  by  way  of  mortgage,  bearing  even 
date  therewith,  and  also  in  a  warrant  of  attorney  of  the  same  date  :  and  yielding 
and  paying  unto  Robinson,  his  heirs  and  assigns,  during  the  remainder  of  the  term, 
the  vearly  rent  or  sum  of  £1100.  to  be  paid  by  equal  quarterly  payments  on  the 
15th  of  March,  the  15th  of  June,  the  loth  of  September,  and  the  15th  of  December 
in  each  and  everv  year  :  the  first  quarterly  payment  whereof  to  be  made  on  the  15th 
..I  March,  1860,  free  and  clear  of  and  from  all  rates,  taxes,  and  impositions  what- 
r  with  the  usual  covenants,  for  view  and  inspection  by  the  lessor,  and  re-entry 
and   possessioi  -     of  the  rent  being  in  arrear.  with  power  for  the  lessee  to 

determine  the  lease  at  the  end  of  the  rirst  seven  years,  and  for  quiet  enjoyment. 

Peers  died  in  the  year  1^50.  leaviii-  Witton  surviving,  having  previously  d 
all  his  real  estate  to  Grice  and  Thorpe,  upon  certain  trusts  in  his  Will  mentioned, 
and  Grice,   Thorpe,   and   Mary  Ann   Peers,   the  widow  of  Peers,   proved  the  Will. 

pe  died  in  the  year  lo55.  leaving  Grice  and  Mary  Ann  Peers  him  survr 
En   September,    1855,   Emma  A'Beckett   was  married  to  William  Arthur  Calendar 
A  Beckett,  and  in  October,  in  that  year.  she.  by  her  husband  and  next  friend,  com- 
menced a  suit  in  the  Supreme  Court  of  Victoria,  against  Robinson  and  Hannah  his 
wife,  George  [211]  Mills.   Thomas  Mills.  Job  Mills.  Elizabeth  Mills.    -  Mills, 

Harriett  Mills.  Catherine  Mills.  Ann  Mills.  Hannah  Mills.  William  Arthur  Calendar 
A'Beckett.  William  Witton,  Richard  Grice.  and  Mary  Ann  Peers,  and  therein  prayed 
that  the  Will  of  the  Testator.  Mills,  might  be  established,  and  tue  trusts  thereof 
performed  and  carried  into  execution  by  and  under  the  decree  of  the  Court,  so  far 
as  related  to  the  real  estate  of  the  Testator,  and  that  the  rights  and  interests  of  the 
Defendants  and  of  all  other  persons  interested  in  the  real  estate  and  hereditaments 
Testator  might  be  ascertained,  and  that  an  account  might  be  taken  of  the 
same,  and  also  an  account  of  the  personal  estate  of  John  Mills,  and  of  the  rents  of 
his  real  estate  which  had  come  to  the  hands  of  Peers.  Witton.  and    I  -        and 

Hannah  his  wife,  and  charging  that  the  conveyance  referred  to  in  the  Bill  as  the 
Indenture  of  the  9th  of  December.  1>45.  by  Peers  and  Witton  to  Robinson  was  gross 
breach  of  trust  on  the  part  of  Peers  and  Witton,  and  that  Peers  and  Witton  had 
never  properly  been  discharged  from  the  trusts  of  the  Will,  and  praying,  that 
Witton  might  be  removed  and  proper  persons  appointed  Trustees  of  such  residuary 
•  ;  and  that  such  real  estate  should  be  vested  in  such  Trustees  freed  and  dis- 

From    any   charge   or    incumbrance   created    by    Peers    and    Witton.    and 
.    and   that    proper   convey.  ild    be   executed :    and   that    any    in- 

cuuV  •     ::eeted  on  such  real  estate  might  be  declared  a  breach  of  trust  ;  and 

that  the  same  should  be  redeemed,  and  the  deeds  delivered  up  :  and  that,  if  necessary, 
fit  and  proper  p»    -  ght  lie  appointed  to  receive,  collect,  and  get  in  the 

ts  and  of  the  real  [212]  estate  and  hereditaments  so  deviled 

as  in  the  Bill  mentioned  in  trust  for  the  Plaintiff.     The  bill  was  afterwards  amended, 
for  the  purpose  of  having  the  lease  declared  fraudulent  and  void. 

[pas  was.  on  the  application  of  the  Respondent,  appointed  by  the  Court 
iver  of  the  estate. 

ut.   in  July.    1857,   brought   a    new   suit   in   which   the  Appellant. 
ith,  Robinson,  and  Hannah  his  wife.  George  Mills.  Job  Mills.  Thomas  Mills. 
Elizabeth   Mills.  Susan   Mills.  Harriett    Mills.  Catherine  Mills,  Ann   Mills.   Hannah 
Mills,  William  Arthur  Calendar  A  l!>    kett,  and  Abraham  Booth,  who  claimed  - 

B,  were  made  Defendants  :  praying  that  it  might  be  declared 
that  i  iated  the  1st  of  June.  1.^54.  by  Robinson  to  the  Appellant,  was  fraudulent 

and  void,  and  a  breach  of  trust,  and  ought  to  be  set  aside,  and  that  the  Appellant, 
and  Abraham  Booth,  or  one  of  them,  might  be  decreed  to  execute  such  conveyance 

iprised  in  the  lease  as  the  Court  should  direct,  at  their  esp 
and  that  in  the  meantime  the  Defendant,  Isaac  Booth,  might  be  restrained  by  in- 
j uiu  •  roceedings  for  obtaining  possession  of  the  property  com- 

The  Appellant.  r  to  the  amended  bill,  maintained  that  the  premises 
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leased  to  liim  by  Robinson  had  not  been  devised  to  or  were  held  in  trust  for  the 
Respondent,  and  that  ho  ought  nut  to  be  compelled  to  disclose  his  title  thereto;  tliat 
the  appointment  of  Malpas  as  Receiver,  if  at  all  valid,  extended  only  to  such  portion 
of  the  p'operty  of  the  Testator,  Mills,  as  hud  been  specifically  found  to  have  been 
.1.  vised  by  him  in  favour  of  the  Respondent  :  that  he  was  not  a  party  to  the  original 
suit  of  [213]  A'Becket  v.  Robinson  and  others,  and  had  never  been  served  with  any  of 
the  proceedings  therein  :  he  admitted  that  he  knew  of  the  Will  of  John  Mills  and  of 
the  lease  to  Ashurst.  He  did  not  state  that  he  took  the  lease  of  the  15th  of  December, 
1854,  without  notice  of  the  equitable  rights  of  the  Respondent,  but  insisted  that  the 
portion  so  demised  to  him  by  Robinson  was  not  comprised  in  the  devise  to  Peers 
and  Witton  in  favour  of  the  Respondent  :  he  further  insisted  that  he  was  entitled 
to  the  legal  possession  of  the  premises  leased  to  him  by  Robinson,  that  the  Respon- 
dent had  no  title  in  part  or  in  whole  to  such  premises;  and  that  if  she  alleged  the 
contrary,  she  ought  to  make  out  the  same;  the  answer  further  denied  that  lie.  the 
Appellant,  knew  that  Robinson  was  a  trustee  for  the  Respondent. 

The  Defendant,  Robinson,  filed  a  separate  answer  to  the  Respondent's  original 
and  amended  bill,  whereby  be  denied  that  he  was  a  Trustee  for  the  Respondent 
in  respect  of  any  portion  of  the  premises  comprised  in  the  lease  to  the  Appellant. 
and  alleged  that  Job  Mills  and  Thomas  Mills  had  conveyed  to  him  the  whole  or  a 
portion  of  their  interest  in  such  premises.  Regarding  the  payment  of  the  considera- 
tion money  by  the  Appellant,  Robinson  in  his  answer  stated,  that  the  sum  of  £5500, 
was  paid,  part  in  cash  and  part  by  bill,  and  to  the  amended  bill,  he  stated  that, 
Abraham  Booth  paid  to  the  Defendant,  Isaac  Booth,  the  sum  of  £5500,  in  respect  of 
the  lease  granted  by  him,  that  Isaac  Booth  paid  to  him  (Defendant)  the  sum  of  £100 
in  cash,  and  gave  three  Bills  of  Exchange  for  the  respective  amounts  of  £500,  £1000 
and  £1000,  and  also  gave  to  him  goods  which  were  valued  at  £3000,  and  taken  as 
cash  to  the  amount  of  £2900  :  [214]  and  he  said  that  of  the  three  Bills  of  Exchange, 
one  only,  namely,  one  of  those  for  £1000  (which  was  drawn  by  Abraham  Booth  on 
Isaac  Booth),  was  paid,  and  that  the  other  two  were  over-due  and  unpaid. 

Besides  the  documents  in  question,  evidence  was  taken  viva  rr/ce  upon  the 
various  points  involved  in  this  suit,  principally  upon  the  question  as  to  what  land 
and  premises  were  as  a  fact  in  the  occupation  of  Taylor  at  the  time  of  the  death 
and  making  of  the  Will  of  John  Mills.  No  evidence  was  given  that  the  Appellant 
ever  made  any  inquiries  into  the  title  of  Robinson  to  grant  the  lease,  except  that 
Robinson,  in  his  examination,  stated  as  follows: — "  Mr.  Bayne,  I  have  said,  acted 
as  my  Solicitor,  and  perused  the  lease  for  me.  I  wrote  out  the  description,  and  told 
Mr.  Booth  to  go  to  his  Solicitor  and  have  a  lease  prepared,  and  forward  the  draft 
to  Mr.  Bayne.  my  Solicitor,  for  perusal.  Mr.  Booth  was  aware  of  the  previous 
litigation  in  the  actions  of  ejectment  brought  by  Mills  to  recover  possession  of  part 
of  these  premises  ;  I  offered  to  let  these  premises  to  Mr.  Booth,  he  being  aware  of 
the  litigation.  He  asked  me  whether  this  matter  was  settled  between  Mills  and 
Mills,  meaning  the  Respondent,  who  was  not  then  married.  I  said  my  title  was 
perfectly  good  ;  don't  ask  me  more  questions.  He  did  not  ask  me  any  more.  I  then 
gave  him  the  description  I  have  mentioned." 

The  cause  was  heard  on  the  22nd  of  October.  1858,  when  the  Supreme  Court 
decreed  that  the  Indenture  of  lease  of  the  15th  of  December,  1854,  was  a  breach  of 
trust,  and  ought  to  be  set  aside,  and  ordered  that  Isaac  Booth  and  [215]  Abraham 
Booth,  according  to  their  respective  estates  and  interests  in  the  premises,  should 
execute  a  proper  deed  of  assignment,  or  surrender  of  the  premises  comprised  in 
the  Indenture  of  lease  to  them,  for  the  residue  of  the  term  thereby  granted,  unto 
such  person  or  persons  as  should  be  appointed  Trustee  or  Trustees  of  the  Will  of 
Mills,  such  deed  or  deeds  to  he  settled  by  the  Master  in  Equity  in  case  the  parties 
differed  concerning  the  same,  in  which  all  proper  parties  were  to  join. 

The  Appellant  brought  the  present  appeal  from  this  decree. 

The  Solicitor-General  (Sir  R.  Palmer).  Sir  Fitz-Rov  Kelly.  ().C.  :  and  Mr.  Mundell, 
for  the  Appellant. — No  portion  of  the  parcel  of  land  described  and  comprised  in 
the  Indenture  of  lease  of  the  15th  of  December.  1851,  has  ever  been  in  the  possession 
or  occupation  of  Taylor,  the  lessee  of  the  real  estate  devised  in  trust  for  the  benefit. 
of  the  Respondent.  The  Appellant's  title  as  lessee  is  derived  from  Robinson's. — 
[The  Lord  Justice  Knight  Bruce:  As  Trustee  under  the  Will?] — No,  we  do  not  insist 
P.O.  :v.  OKI  ?-2<i 
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upon  that  point.     Our  contention  is  that,  even  it  the  parcel  of  land  described  in  such 

aire  had  been  in  the  occupation  of  Taylor  at  the  time  the  Testator.  Mills,  made 

5  Will,  «         parcel  would  not  have  passed  under  the  devise  therein  to  Peers  and 

Witton  in  trust  for  the  Respondent,  since  it  could  not  have  been  in  Taylor's  i    - 

either  as  part  of  the  land  demised  to  him  by  the  Indenture  of  lease  of  the  1st  of  June, 

1841,  or,  as  in  ordinary  language,  one  of  the  appurtenances  of  the  house  erected  and 

If  Taylor  I ..     i]  g   [2161  Deen  m  occupation  of  the  parcel  of  land 

:  ibed  in  such  Indenture  before  he  accepted  the  lease  of  the  1st  of  July.   1841, 

,er  he  had  occupied  the  same  as  a  portion  of  the  premises  theretofore  holden 

by  him  of  the  Testator,  or  merel;.  of  the  appurtenances  thereunto  belong 

-  ich  Indenture  of  lease  amounted  to  a  surrender  in  law  of 
the  pi  held  by  him. 

-  r  Hugh  Cairns.  Q.C..  and  Mr.  Terrell,  for  the  Respondent.— 
::evtr  was  duly  appointed  Trustee  oi  the  Will  of  Mills,  and.  eonsequ, 

ant  a  lease  of  any  pan  of  the  Testator's  estate  was  ever  vested  in  him. 
i  been  properly  appointed  such  Trustee,  and  had  power  to  grant  leas  ■ 
of  the  Testator's  real  estate,  the  lease  of  the  15th  of  December,  1854.  -was  not  granted 
in  due  exercise  of  such  power,  inasmuch  as  such  lease  was  not  made  at  the  best  yearly 
rent,  but  purported  to  have  been  granted  with,  a  fine  or  premium.     Such  lease  wi? 
■t  fraudulent  the  Respondent,  and  was  executed  by  Robinson,  claiming 

to  be  owner  of  the  premises  demised,  for  the  purpose  of  excluding  the  Respondent 
from  such  premises  and  their  enjoyment,  and  to  give  to  the  Appellant  a  colourable 
title.     The  Appellant  well  knew  when  he  took  the  lease  that  Robinson  had  no  I   \ 
ant  the  same,  but  that  the  premises  comprised  therein  belonged  to  the  Respond- 
ed that  the  granting  of  the  lease  was  a  fraud  on  her  rights.     There  was  more- 
over no  sufficient  proof  of  the  payment  by  the  Appellant  of  any  consideration  for 
such  lease  sufficient  to  confer  on  him  a  ri^ht  as  purchaser  for  valuable  consideration 
without  notice.     Thev  [217]  referred  to  Saunders  v.  Lord  Annesley  (2  Sch.  and  Lef.. 
uid  Archbold  v.  &         .    9  H.L.  Case*.  360). 
Judgment  was  pronounced  by 

Tlie  Lord  Justice  Knight  Bruce  (Jun<       -       363). — This  appeal  is  brought  from 
a  decree,  dated  the  22nd  of  October.  1858.  made  by  the  Supreme  Court  of  the  Colony 

ictoria,  in  a  suit  in  equity  instituted  there  by  the  Respondent.  Mrs.  A'Be 
formerly  Miss   Mills,   for  the   purpose  of   setting  aside  a  lease  of  certain   lai 
property  at  Melbourne,  dated  the  15th  of  December.  1854.  which  had  been  gra: 
or  professed  to  be  granted,  by  one  Thomas  Robinson  to  Isaac  Booth,  the  Appellant. 
The  title  alleged  by  the  Respondent  was  under  the  Will  of  her  father.  J  >hn  Mills, 
dated  the  26th  of  July.  1841.  the  year  in  which  the  Testator  died.     The  lit- 
then  and  for  several  years  afterwards  an  infant.     Her  case  was.  and 
is.  that  the  property  comprised  in  the  impeached  lease  was  part  of  the  real  estate  of 
the  T  imprised  in  the  devise  contained  in  the  Will,  to  John  J 

-  and  William  Witton  in  fee  of  property  described  therein,  upon  trust  by  the 
Will  declared — mainly  or  solely  for  the  Respondent's  benefit — she  having  li\ 
attain  majority — that   Messrs.   Peers  and  Witton.  soon  after  the  Testator's  death. 
by  an  instrument  purporting  to  be  dated  the  9th  of  December.  1842.  did  in  proi   - 
•  lined  in  the  Will,  profess  to  appoint  her  stepfather.  Th 
■■  mentioned),  a  Trustee  under  it  in  the  place  of  Messrs.  [218]  Pcer.- 
and  Witton  :  that   afterwards  Thomas  Robinson  made  the  impeached  lease  dated 

and  that  whether  he  had  been  regularly  or  irregularly, 

duly  or  unduly,  appointed  a  Trustee,  the  lease  was  not  authorized  by  the  power  of 

Will,  was  a  breach  of  trust,  and  was  bad  against  the  R?- 

The  is  in  the  main  that,  as  he  alleged,  the  propi 

demised  to  him  was  ;rised  in  the  devise  under  which  the  Respondent  cl 

the  validity  of  the  lease,  and  claimed  the  benefit  of  it  against  the 
R<  -|  ondi 

There  was   much  evidence  in   tl.  -     on   each  side.     Three  of  the  questions 

i  were:  — 

•     whether  the  property  pur]x>rting  to  be  demised  bv  the  impeached  K-w 

- 
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was  comprised  ill  the  devise  In  Messrs.  I'eers  ami  Witton,  in  trust  for  the  Plaintiff. 
Secondly,  whether,  if  ii  was.  Thomas  Robinson  had  been  duly  appointed  a  Trustee 
under  the  Will;  and  thirdly,  whether,  whatever  the  proper  answer  in  the  second 
question  might  he.  the . impeached  lease  was  an  instrument  in  fraud  of  the  power  cf 
leasing  given  by  the  Will,  or  made  in  an  undue  and  improper  exercise  of  the  power 
As  In  the  first  question,  the  words  of  the  Will  alleged  by  the  Respondent  to  comprise 
the  property  in  dispute  are.  "  And  also  all  that  my  other  piece  of  land  situate  in  the 
town  of  Melbourne,  and  being  part  of  allotment  number  eight  of  Bection  numbei 
twenty,  whereon  is  erected  and  built  a  house  and  simp  imw  in  the  occupal  ion  of  James 
Taylor,  together  with  the  yard,  outbuildings,  and  other  appurtenances  used  ;-nd 
occupied  therewith."  Consider-[219]-iiig  the  whole  of  the  evidence,  their  Lordships 
think  this  question  open  to  reasonable  argument.  They  are  not  satisfied  that  it  oughl 
to  be  answered  against  the  Respondent,  but  upon  grounds  to  be  presently  noticed, 
abstain  from  answering  it  for  or  against  her.  They  abstain  also  from  answering 
the  second  question.  But  as  to  the  third  question,  they  are  of  opinion  clearly  thai 
it  must  be  answered  in  the  Respondent's  favour,  subject  of  course  to  the  first  question. 
This  third  point  was  indeed  properly  conceded  on  the  Appellant's  part  :  for  assuming 
that  in  this  suit,  and  for  its  purposes,  Robinson  should  be  taken  to  have  become,  as 
to  i  lie  land  in  dispute,  a  Trustee  under  the  Will,  it  is  manifest  that  we  must  treat  the 
lease  as  a  gross  breach  of  trust. 

The  title  to  the  fee  of  the  land  in  dispute,  thus  demised  by  Robinson  to  the 
Appellant,  must  be  considered  as  having,  at  the  time  of  the  demise,  been  either  in 
Robinson,  or  in  the  residuary  devisees  of  the  Testator.  But,  if  in  Robinson,  it  was 
vested  in  him  as  a  Trustee  for  the  Respondent,  so  appointed,  whether  regunrly 
or  irregularly,  after  the  Testator's  death,  in  the  place  of  the  Trustees  named  in  tin- 
Will.  Then,  as  to  the  alleged  title  of  the  residuary  devisees,  there  has  been  a  decision 
against  it  by  a  competent  Court  of  law.  as  between  them  and  Witton,  one  of  the 
Trustees  appointed  by  the  Will. 

There  is,  however,  more.  The  instrument  purporting  to  be  dated  December  9th, 
1 S 4 'J .  which  contains  the  appointment  of  Robinson  to  be  Trustee  under  the  Will, 
purports  to  convey  the  land  in  dispute  to  Robinson  expressly  as  a  Trustee  under  the 
Will,  and  in  effect  as  a  Trustee  for  the  Respondent.  [220]  The  trusts  declared  by 
the  deed  being  thus  ; — "  To  have  and  to  hold  the  said  piece  or  parcel  of  land  and 
premises  hereinbefore  mentioned,  and  hereby  released  or  intended  so  to  be  unto  the 
said  Thomas  Robinson,  his  heirs  and  assigns,  to  the  use  of  the  said  Thomas  Robinson, 
his  heirs  and  assigns  for  ever,  upon  the  trusts  and  for  the  intents  and  purposes 
and  with,  under,  and  subject  to  the  powers,  provisoes,  and  declaration  expressed  and 
declared  in  and  by  the  hereinbefore  recited  Will  of  the  said  John  Mills,  deceased, 
concerning  the  said  freehold  hereditaments  hereby  devised,  or  such  and  so  many  of 
the  same  trusts,  intents  and  purposes,  powers,  provisoes,  and  declarations  as  are 
now  subsisting  undetermined,  and  capable  of  taking  effect,  and  upon  or  for  no  other 
trust,  intent,  or  purpose  whatsoever." 

The  deed,  in  effect,  declares  that  the  land  now  in  dispute  was  devised  by  the  Will 
to  I'eers  and  WTittoii,  in  trust  for  the  Respondent  ;  and  substituting  Thomas  Robin- 
son for  I'eers  and  Witton,  declares  Thomas  Robinson  a  Trustee  for  the  Respondent 
accordingly.  This  appointment  and  conveyance  accepted  by  Thomas  Robinson 
bound  him  as  between  him  and  the  other  parties  to  it,  and  as  between  him  and  the 
Respondent.  By  it,  as  between  her  and  him,  he  became  her  Trustee  of  the  land, 
whatever  he  the  true  reading  of  the  Will,  and  that  character  so  accepted  and  acquired, 
he  never,  as  between  them,  became  entitled  to  cast  off  or  disclaim.  But  the  lease  in 
dispute,  granted  by  him  to  the  Appellant,  was  plainly  iu  breach  and  violation  of 
that  trust,  and  at  least  as  between  Thomas  Robinson  and  the  Respondent  void. 

[221]  Is  it.  then,  a  just  inference  from  the  pleadings  and  evidence  that  the  lease 
was  taken  by  the  Appellant,  with  notice  of  the  position  in  which  Thomas  Robinson 
stood  at  the  time  with  regard  to  the  property  and  to  the  Respondent?  Their  Lordships 
consider  that  it  is.  and  that,  on  the  whole  of  the  matters  before  them,  the  Appellant  is 
shown  to  have  against  the  Respondent  no  better  title  than  Robinson  could  or  can 
claim,  at  least  so  far  as  the  lease  is  concerned. 

The  notice  that  the  Appellant  acknowledges  of  the  instrument  of  demise  to 
Ashurst.  dated  the  1st  of  February,  1842,  which  included  part  of  the  propertv  after- 

683 


I  MOOKE  N.S..  J23  BULLEN  V.  a'BBC K El  1   [186! 

wards  demised  to  the  Appellant,  seems  alone  sufficient  for  the  purpose,  the  rci\ 

in  it  to  the  Testator's  title  being  express,  but  it  is  not  all  the  notice  that  the  Appellant 

had.     He  knew  enough  to  render  it  his  duty  as  lietween  himself  and  the  R   - 

-  ertain  all  the  material  facts  relating  to  Robinsons  title  before  accepting  the 
and.  therefore,  if  the  Appellant  is  to  be  taken  to  have  in  the  plea 
i  the  defence  of  a  purchase  for  valuable  consideration  without  notice — of  «  I 
ver.  their  Lordships  are  not  -       -        —  the  defence  fails,  in  their  opinion. 
•       -  and  mer 

[•     ,     ;:     -•     r  quite  superfluous  to  add.  that  of  course  not  any  dealing  bet 
Robinson  and  the  Appellant,  or  either  of  them,  on  one  hand,  and  both  or  either  of 
the  residuary  devisees  on  the  other,  which  may  have  taken  place  after  Robir  - 
aocel  'iie  trusteeship,  can  possibly  as-sist  the  Appellant  in  the  present  n 

tion.  whatever  may  lie  the  true  construction  of  the  Will. 

[222]  The  decree  has  not  granted  an  injunction,  has  not  dealt  with  the 
■  land,  and  has  done  no  more  than  this  :  — "'  This  Court  doth  declare  that  the  said 
:.ture  of  lease,  dated  the  15th  day  of  December.  1854.  in  the  pleadii  _ :- 
Qtioned,  was  fraudulent  and  void  and  a  breach  of  trust,  and  ougLr  - 
:  and  doth  order  and  declare  the  same  to  be  set  aside  accordingly.     An.; 
rt  doth  order  and  decree  that  Isaac  Booth  and  Abraham  Booth,  according  to  their 

.  •  -  in  the  premises,  do  execute  a  proper  deed  of  a—  a 

-.  or  surrender  of  the  premises  comprised  in  the  Indenture  of  lease,  for  all  the 
lue  of  the  said  term  thereby  granted,  unto  such  person  or  persons  as  shall  be 
appointed  Trot  stees  of  the  Will  of  the  late  John  Mills  in  the  plea 

mentioned  :  such  deed  or  deeds  to  be  settled  by  the  Master  in  Equir  -    the  parties 

-  concerning  the  same,  in  which  all  parries  are  to  join.     And  it  is  ordered,  that  it 
be  referred  to  the  Master  of  Equity  of  this  Honourable  Court  to  tax  the  Pla: 
-•  -  of  this  suit  :  such  costs,  when  taxed,  to  be  paid  by  Isaac  B-    >th  and  Thoi 

Johnston   Robinson  to  the  Plaintiff.  >>r  to  Frederick  Michael   Selwyn. 
solicitor."' 

Their  Lordships  consider  that  the  decree  could  not  with  justice  or  propriety, 
could  no:  -  -     :  tlv  with  principle  or  precedent,  have  bet  vourable  to  the 

Respondent,  and  they  will,  therefore,  humbly  recommend  to  Her  Majesty  th 
appeal  should  be  dismissed  with  c    -"- 

POWERS,  XX.  Power  of  Lea-ix...  d.  3.  Rrnt  reserrt  of.  i.  r 
tit.  TRUST  AND  TRUSTEE,  F  ty.  3.  Relief 


[223]     OS  APPEAL  FROM  THE  SUPREME  COURT  OF  THE  COLOXT  OF 

VICTORIA. 

J<»HX     BILLEX     and     ANDREW     RICHEY.— Appellants.     THOMAS     TURXEB 
A  "BECKETT,  THEVRE  WEIGALL.  CHARLES  MALPAS.  JOB  MILLS 
TH"MAS   WLLS—Re*ptmdt  .        3631 

I  -  _  rhat  lan.;- 

heredit  •-  states  in  New  South  Wales 

ind  !>e  liable  to  and  chargeable  with  aU  just  ■!       -  siud 

or  nature  <.>ever.  -and  should  be  assets  for  the  -       - 

ma  states  are  by  the  law  of  England  liable  for  bond  or  -pecialtr 

dei  -    — "  and  shall  W  subject  to  the  like  reiiK  . 

E  mity  in  the  said  Color 
Ww  Sour     v.  jj,  ar,  selling  .  -     .     . 

house*,  lands,  etc..  towari-  ,uch  debt>  like 

manner  as  personal  estates        the  said  Colony  are  seized,  extended.  -Id.  or 

a  of  debt>."     Held',  that  the  object  of  tl      - 

- 
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was  to  render  real  estates  in  .New  South  Wales  liable  for  Bimple  contract 
debts,  as  land  is  liable  in  England  for  Mom!  and  specialty  debts;  but  that  a 
creditor  is  bound  to  proceed  in  respect  of  the  real  estate  against  the  person  in 

Whom  the  property  is  vested  |  I    Moo.  l'.C.  (N.S.)  241]. 

In  an  action  against  an  Executor  to  recover  a  debt  due  from  his  Testator,  'he 
Plaintiff  obtained  judgment,  and  the  Sheriff  in  execution  of  a  fieri  facias 
proceeded  to  a  sale  of  the  real  estate  of  the  Testator.  Held,  that  under  the 
Statute.  Tilth  Geo.  III..  C   l.">.  see.    I.  the  Sheriff  could  not  sell  and  convey  to  a 

purchaser,  land  of  the  Testator,  as  the  land  did  not  by  virti f  that  section 

pass  to  the  Executor  si.  as  to  become  legal  assets  in  his  hands. 

The  Colonial  registration  Act.  5th  Vict.,  No.  21,  sec.  11,  enacts,  that  all  deeds, 
and  other  instruments  affecting  any  lands  or  hereditaments  in  New  South 
Wales,  duly  registered,  .shall  have  priority  according  to  the  date  of  registration 
in  relation  to  the  property.  The  surviving  Executor  under  the  Will  executed 
for  a  nominal  consideration  a  conveyance  of  the  land  in  confirmation  of  the 
previous  execution  sale  made  by  the  Sheriff,  under  a  fieri  facias.  Such  deed 
held  in  the  circumstances  not  to  lie  in  the  purview  of  that  Act.  a  deed  for 
valuable  consideration,  so  as  to  give  by  registration  priority  over  a  previous 
purchaser,  whose  deed  was  not  registered  [1   Moo.  I'.C  (N.S.)  24*2]. 

This  was  an  action  of  ejectment  brought  in  the  Supreme  Court  of  Melbourne. 
by  the  Respondents,  against  John  and  Henry  Ward  Mathewson.  and  Joseph  [224] 
Attridge.  to  recover  possession  of  a  piece  of  land  in  Melbourne.  The  Appellants, 
Bullen  and  Richev.  were  let  in  to  defend  for  different  portions  of  the  premises,  the 
former  as  landlord  of  the  Mathewsons.  and  the  latter  as  landlord  of  Attridge. 

The  action  was  brought  under  the  following  circumstances:  — 

John  Mills,  the  Crown  grantee  of  the  premises,  died  on  the  22nd  of  August.  1811, 
having  nominated  his  wife  Hannah,  John  Jones  Peels,  and  William  Witton,  Executrix 
and  Executors  of  his  Will,  and  having  also  devised,  inter  alia,  the  premises  sought 
to  be  recovered  to  Peers  and  Witton,  in  trust  for  his  daughter  Emma.  The  Will 
contained  a  power  to  appoint  new  Trustees  («). 

The  Respondents,  Job  and  Thomas  Mills,  were  the  residuary  devisees  under  John 
Mills'  Will.  The  Respondent,  Charles  Malpas.  was  appointed  Receiver  by  the 
Supreme  Court  of  the  Colony,  in  a  suit  relating  to  the  Will.  No  question  arose  in 
the  present  appeal  as  to  the  interest  taken  by  the  Respondents  in  the  premises. 

In  18-12,  the  Executrix.  Hannah  Mills,  intermarried  with  Thomas  G.  W.  J. 
Robinson. 

[225]  By  a  deed,  purporting  to  be  executed  on  the  9th  of  December,  1842.  the 
Trustees,  Peers  and  Witton.  appointed  Robinson  Trustee  in  their  stead,  and  conveyed 
[inter  alia)  the  premises  to  Robinson,  upon  the  trusts  of  the  Will  Peers  died  in 
August,  IS50:  and  by  another  deed,  dated  the  26th  of  September,  1860,  Robinson 
and  Witton,  under  a  decree  of  the  Supreme  Court  of  the  Colony  in  its  equitable 
jurisdiction,  conveyed  the  premises  comprised  in  the  deed  of  the  9th  of  December, 
l.-<42,  to  the  Respondents,  A'Beckett  and  Weigall. 

The  Respondents'  claim  was  founded  upon  the  Will  and  the  two  deeds  above 
mentioned,  so  far  as  the  subject-matter  of  this  appeal  was  concerned. 

The  Appellants  derived  their  title  in  the  following  manner: — On  the  '10th  of 
November,  1843,  judgment  by  default  was  signed  in  an  action  upon  a  covenant 
made  bv  one  Joseph  Moore  and  the  Testator,  Mills,  for  the  payment  of  £600.  The 
action  was  brought  by  one  Burn  against  the  co-covenantor,  Moore,  and  the  Executrix 
and  Executors  of  the  Testator,  Peers.  Witton  and  Hannah  Robinson,  with  whom  her 
husband,  Robinson,  was  joined  as  a  Defendant. 

By  section  4,  of  the  Statute,  51th  Geo.  III.  c.  15,  entitled  "  An  Act  for  the  more 
easy  recovery  of  debts  in  His  Majesty's  Colony  of  New  South  Wales,"  it  is  enacted — 
"  That  from  and  after  the  said  25th  day  of  June  1814,  the  houses,  lands,  and  other 
hereditaments  and  real  estates,  situate  or  being  within  the  Colony  of  New  South 
Wah>.  or  its  dependencies,  belonging  to  any  person  indebted,  shall  be  liable  to  and 

(a)  This  Will,  with  the  subsequent  instruments  referred  to,  are  set  out  in  tbp 
previous  case  of  Booth  v.  A'Rerkett,  ante,  p.  202  [1  Moo.  P.O.  'N.S.^1 
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eharsreable  with  all  just  debts,  duties,  and  demands  of  what  nature  or  kind  soever, 
owint'  bv  anv  such  person  to  His  Majesty  or  any  of  his  subjects,  and  shall  and  may 
be  assets,  for  the  satisfaction  thereof,  in  like  manner  as  [226]  real  estates  are  by 
the  1  _land  liable  to  the  satisfaction  of  debts  due  by  Bond  or  other  spec 

and  shall  be  subject  to  the  like  remedies,  proceedings,  and  process,  in  any  Court  of 
Law  or  Equity  in  the  said  Colony  N  -  outh  Wales  or  its  dependencies  for  seizing, 
extending  selling,  or  disposing  of  any  such  houses,  lands,  and  other  hereditaments, 
and  real  •  -  wards  ti      -       -       tion  of  such  debts,  duties,  and  demands,  and 

in  like  mannc:  ttes  in  the  said  Colony  are  seized,  extended,  sold,  or 

disposed  of,  for  the  satisfaction  of  debts." 

Under  a  writ  of  execution  of  the  judgment  in  the  suit  of  "  Burnt  v.  Moore  and 
others.""  the  Sheriff,  on  the  27th  of  January.  1844,  sold  a  portion  of  the  land  sought 
to  be  recovered  in  the  action  for  ejectment,  to  Burns,  and  another,  portion  to  the 
Appellant,  Richer.  The  Bill  of  sale  by  the  Sheriff  to  Burns  was  dated  the  25th  of 
July.  1844  :  that  "to  Richey.  the  14th  of  March. 

Burns   afterwards  conveyed   the   land   to   one   Vaughan.   and   Taughan   to  the 
Uant.    Bullen.        Upon   those   conveyances,   however,   nothing   turned    in   the 
present  c    • 

Bv  a  deed  dated  the  26th  of  May.  1;~52.  and  expressed  to  be  for  the  more  ef- 
fectually establishing  and  confirming  the  title  of  Bullen.  under  the  above-mentioned 
sale  and  convevance.  Witton.  as  the  surviving  Trustee  under  Mills's  Will,  conveyed 
to  Bullen  the  land  purchased  by  Burns  from  the  Sheriff. 

Bv  section   11  ol  1   Vict..  No.   21.  of  the  Governor  and  Council  of  the 

Colonv  of  Victoria,  entitled.  "  An  Act  to  amend  the  Act  for  the  registration  of 
deeds,  and  to  provide  for  the  establishment  of  a  separate  Registry  for  Sydney  and 
Port  Phillip  [227]  respectively."  it  was  enacted,  that  after  the  passing  of  that  Act.  80 
mucL  i  Act.  6th  Geo.  IV..  No.  22.  as  enacted  that  no  deed,  convey 

or  other  instrument  in  writing,  conveying  or  affecting  any  lands,  tenenierr 
hereditaments,  should  be  subject  to  lose  any  priority  to  which  the  same  might  other- 
wise be  legally  entitled,  if  the  same  had  been  registered  in  conformity  with  that 
A  ".  within  the  times  therein  for  that  purpose  limited,  should  be.  and  the  same  was 
therebv  repealed,  and  that  all  deeds  and  other  instruments  affecting  any  lands  or 
hereditaments  in  New  South  Wales,  or  its  dependencies,  which  should  be  executed 
or  made  after  the  passing  of  that  Act.  and  which  should  be  duly  registered  under 
the  provisions  of  the  Act.  should  have  and  take  priority,  not  according  to  their 
tive  dates,  but  according  to  the  priority  of  registration  thereof,  only.  Pro- 
vided always  that  that  section  should  not  extend  to  or  affect  any  deed  which  should  be 
executed  at  any  place  in  Europe  within  twelve  months,  or  at  any  other  place  else- 
where out  of  New  South  Wales  within  six  months,  after  the  pass     _     f  the  Act. 

the  deeds  above  referred  to.  were,  with  the  exception  of  that  of  the  9th  of 
ol  <.-r.  1^42.  duly  registered  in  accordance  with  the  provisions  of  the  abov-. 
The  Appellants  supported  their  case  at  the  trial,  by  evidence  to  the  effect,  that 
-  and  Robinson  were  cognizant  of  and  held  themselves  out  as  sanctionii .  _■ 
sales  by  the  Sheriff.     It  appeared  from  the  evidence  of  Mrs.   Robinson  that  there 
-  personalty  sufficient  !■  Testator,  Mills',  estate. 

I  was     ried  by  a  jury,  and   resulted  in  a  [228]  verdict    for  the  Re- 

lents, leave  being  reserved  to  the  Appellants,  to  move  to  enter  the  verdict  for 
them,  or  either  of  them,  if  the  Court,  from  the  exhibits  and  notes  of  evidence,  should 
think  them  or  either  of  them  entitled  thereto,  the  Court  having  the  same  power  as 
a  jury  to  draw  inferences  of  fact. 

Rule-  re  accordingly  obtained  by  each  of  the  Appellants.   Richey    ind 

Bullen.  on  the  grounds  reserved,  and  also  on  the  ground  that  the  legal  estate  was 
proved  at  the  trial  to  be  in  each  of  the  Appellants  for  that  part  of  the  land  for  which 
actively  defended. 

e  hearing  of  the  argument  on  cause  being  shown,  the  Court  reserved  its 

judgment,  which  was  afterwards  delivered  by  the  Chief  Jusl         -     well  on  the  4th 

•  !.  in  which  after  statins  the  evidence  he  proceeded  as  follows:  — 

•instruction  to  be  placed  on  the  Statute.  54th  Geo.  III.,  c.   15,  Bee.  i. 

rt   from  the  consideration  of  decisions  on  that  point,  does  not  appear  a  matter 

Ived  in  difficulty  or  doubt.     According  to  its  obvious  meaning,  it  merelv  renders 
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land  in  New  South  Wales  liable  for  the  satisfaction  of  debts,  and  affords  in  thai 
country  to  the  simple  contract  creditor  remedies  against  his  debtor's  lands  which 
the  specialty  creditor  only  had  previously  enjoyed.  The  Statute  does  not  change  or 
profess  to  change  the  aature  of  the  debtor's  estate  in  his  lands.  '  They  are  made' 
in  the  terms  of  the  Act,  assets  for  the  satisfaction  of  simple  contract,  in  like  manner 
as  according  to  the  law  of  England  lands,  in  England  are  liable  to  the  sal  isfact  ion  of 

Jty  ilrlns.  Whether  the  remedies  thus  conferred  are  to  be  pursued  at  law  or 
in  equity  must  depend  on  the  special  circumstances  of  each  case,  but  in  all  insta 
Ian. U  still  continue  [229]  part  of  the  debtor's  real  estate,  at  his  death  devolve  on 
his  heir-at-law  or  devisee,  as  he,  the  debtor,  may  or  may  not  have  died  intestate  with 
respeet  to  them,  and  the  process  to  enforce  these  remedies,  in  whatever  Court  in- 
stituted, must  be  brought  against  the  debtor's  real,  and  not  his  personal,  repre- 
sentatives. The  argument  urged  at  the  Bar  that,  in  order  to  afford  the  creditor 
the  fullest  facilities  for  the  recovery  of  debts,  it  must  be  held  that,  because  lands  are 
assets,  they  necessarily  go  to  the  personal  representative  of  the  debtor,  imports  into 
the  Statute  an  object  which,  judging  from  its  terms,  was  never  contemplated  by  the 
legislature.  Where,  as  in  9th  Ceo.  IV.  c.  33,  it  was  intended  to  confer  such  a  power, 
it  is  expressly  declared  '  that  Executors  may  sell  lands.'  It  was  urged,  however, 
that  the  decision  as  to  the  construction  of  5th  Geo.  II.,  e.  7,  in  Thomson  v.  Grant  (1 
Huss.  540,  note),  and  the  recitals  contained  in  the  9th  Geo.  IV.,  e.  33  (which  latter. 

is  alleged,  was  merely  declaratory  of  the  state  of  the  law  before  its  passing,  and 
consequently  of  what  the  law  was  after  the  54th  Geo.  III.,  c.  15,  had  come  into 
operation),  were  conclusive  as  to  the  present  question.  The  three  Statutes  already 
mentioned,  and  no  others  of  which  we  are  aware,  have  been  passed  on  this  subject. 
According  to  the  judgment  in  the  case  of  Turner  v.  Cox  (8  Moore's  P.C.  Cases,  312), 
the  5th  Geo.  II.,  e.  7,  relating  to  the  West  Indies,  was  merely  declaratory  of  what 
may  be  assumed  to  have  been  a  local  or  limited  commercial  usage  which  prevailed 
there.  Even  before  the  passing  of  that  Act  '  no  time  has  ever  existed  in  which,  in  the 
Island  of  Barbadoes,  real  estate  was  not  assets  applicable  to  the  payment  of  simple 
contract  debts,'  page  317.  In  that  country,  real  and  personal  estate  stood  on  the 
same  [230]  footing.'  page  318.  The  9th  Geo.  IV.,  c.  33,  relating  to  India,  is  expressly 
declaratory;  doubts  had  existed  in  that  country,  not  only  as  to  the  liability  of  a 
debtor's  lands  for  the  payment  of  simple  contract  debts,  but  also  as  to  the  power  of 
Executors  to  sell  those  lands,  and  these  doubts  are  removed  by  the  legislature,  which 
declares  the  law  as  it  was  to  be  thenceforth  taken  to  have  been  in  that  country.  But 
in  New  South  Wales,  to  which  the  51th  Geo.  III.,  c.  15,  relates,  no  such  doubts  had 
ever  existed.  The  law  in  that  part  of  Her  Majesty's  dominions  was  the  same  as  in 
England.  It  required  legislative  interference  to  place  simple  contract  in  the 
position  of  specialty  creditors  there,  and  since  that  legislation,  neither  in  New- 
South  Wales  nor  in  Victoria,  have  any  doubts  existed  as  to  the  effect  of  the  Statute. 
The  state  of  the  law  in  the  former  country  is  very  clearly  described  in  the  work  on 
practice  by  the  Chief  Justice  of  the  Court,  '  Dickinson's  Law  and  Practice  of  the 
Supreme  Court  of  New  South  Wales,'  p.  250  ;  and  in  the  decisions  in  this  Court  in 
the  several  cases  of  Mills  v.  Wintle,  Wintle  v.  Langhome,  and  M'LeUand  v.  Smith, 
a  similar  construction  of  the  Statute  has  uniformly  been  recognised.  The  execution 
of  the  deed  of  confirmation,  Witton  to  Bullen,  is  a  very  clear  indication  of  what  the 
Defendant's  opinion  was  as  to  the  operation  of  the  Bill  of  sale  from  the  Sheriff.  So 
far,  therefore,  from  the  recitals  in  9th  Geo.  IV.,  c.  33,  showing  that  the  state  of  the 
law  in  New-  South  Wales  was  that  contended  for  by  the  Defendants,  the  conclusion 
to  be  drawn  from  all  the  enactments  is,  in  our  opinion,  that,  according  to  the  law 
in  the  East  and  West  Indies  before  any  Imperial  legislation  on  the  subject,  lands 
were  assets  in  the  hands  of  Executors  for  pay-[231]-ment  of  debts,  whereas,  in  New- 
South  Wales,  until  the  passing  of  the  54th  Geo.  III.,  c.  15,  the  law  was  the  same  as 
in  Great  Britain,  and,  except  so  far  as  altered  by  that  Statute,  it  still  continues  the 
same.  The  case  of  Thomson  v.  Grant  is  at  first  sight  at  variance  with  this  construc- 
tion of  the  54th  Geo.  III.,  c.  15.  sec.  4,  but  of  that  case  we  find  merely  a  brief  statement 
in  a  not.  very  full  nor  very  satisfactory  note  in  the  reports  of  Mr.  Russell.  The 
question  now  under  consideration  was  apparently  not  debated  at  the  Bar.  It  was 
conceded  by  the  opposing  Counsel  as  not  materially  affecting  the  position  of  his 
client.     The  judgment  is  in  strict  conformity  w:th  the  law  in   force  in  Jamaica. 
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in  direct  op]    •  that    in   New   South  Wale-  before  any  legislation  for 

•  country  on  the  subject.     Thomson  v.  Grant  was  not  even  eited  in  1  urn, 
in  delivering  the  judgment  of  the  Privy  Council  in  the  latter  ca> 
deemed  necessary  to  review  historically  the  law  on  this  point,  evincing,  as  it 
appears  to  us.  that  the  terms  of  the  Statute,  admittedly  the  same  as  that  now  under 
-deration,  were  not  the  solo  grounds  for  that  decision.     For  these  reasons  we 
are  not  so  pressed  bv  the  authority  of  the  case  of  Thomson  v.  Gi  *  to  preclude 

our  arriving  at  the  conclusion  that  no  estate  in  this  land  passed  to  the  Exe> 
of  Mills,  and  that  consequently  none  could  be  conveyed  by  the  bills  of  sale  from  the 
ff  of  their  interest.     This  disposes  of  that  portion  of  the  case.     With  regard 
to  certain  of  the  other  objections  taken,  it  is  sufficient  to  observe,  that  we  need  not 

jider   whether  the   action   on   a   joint   bond   was   properly  brought   agains: 
obligee  and  the  [232]  Executors  of  the  other,  or  whether  such  an  objection  could  be 

v  avail  in  the  |      sent  ai  tion,  or  whether  the  conveyance  by  Witton  and  !' 
to  Robinson,  of  this  land  previously  to  the  judgment  would  not  of  itself  be  a  1 
the  sale  by  the  Sheriff.       We  no»    proceed  to  notice  the  arguments  based  on  the 
ite,  32nd  Hen.  VIII..  c  9,  that  were  relied  on  for  the  defence,  rendering,  as 
■  nded.  the  conveyance,  of  Robinson  and  Witton  to  A'Beckett  and  Weigall,  in- 
ative.     And.  upon  this  point,  assuming  the  Statute,  unless  regarded  men 
declaratory  of  the  Common  Law.  to  be  in  force  in  this  country,  we  express  it  as 
opinion  that  the  conveyance  of  an  e-tate  transferred  by  the  decree  of  the  Court  from 
one  Trustee  to  another,  can  scarcely  be  deemed  a  pretended  title,  still  less  can  such 
Trustee  be  a  purchaser  within  the  meaniug  of  that  Statute.     The  alleged  priority 
given  bv  registration  to  the  deed  Witton  to  Bullen  over  that  of  Peers  aid  Witton 
to  R  -         .-.lone  remains  to  be  considered.     It  may  be  doubted  whether  a  deed 

meielv  transferrii..  St  kte  from  one  Trustee  to  another  falls  within  the  scope  or 

object  of  the  Acts  relating  to  registration  in  this  country.  According  to  t 
"  all  deeds  made  and  executed  bona  pdr  and  for  a  valuable  consideration  shall  have 
priority,"  etc.  It  seems  difficult  to  suppose  a  case  in  which  such  a  deed  could  lie 
executed  for  valuable  consideration,  and  if  it  cannot  be  so  executed,  no  priority, 
it  would  seem,  can  be  given  to  it  by  registration.  If  none  can  be  given,  it  may 
fairly  be  argued  none  should  be  taken  away.  But  without  deciding  this  qu>  - 
we  are  unable,  drawing  inferences,  as  a  jury,  to  arrive  at  the  conclusion  that  the 
deed  by  Witton  to  Bullen  was  executed  bono  fide  and  tor  a  valuable  [233]  considera- 
tion. That  deed  was  executed  merely  to  remove  doubts  that  had  arisen  as  to  the 
-  .  -  iing  the  Devisees  and  not  the  Executors,  and  for  the  nominal  considera- 
tion of  ten  -hillings.  There  is  no  evidence  to  show  that  there  was  a  valuable  con- 
sideration. Vaughan  purchased  at  the  Sheriffs  sale,  all  the  interest  the  Executors 
had  in  this  land.  If  they  had  none,  the  loss  was  his.  If  he  had  no  redress  against 
Burn.  Burn  would  have  had  none  against  Mills'  estate,  and  thus  the  deed  to  Bullen 
gratuitous  act  on  Witton's  part.  Mills'  estate,  so  far  as  the  evidence  extends. 
in  no  way  benefited  by  the  execution  of  this  deed.  The  recitals  in  it  do  not 
disclose  a  consideration  for  value,  and  the  evidence  of  Mrs.  Robinson  shows,  that 
there  was  pei-  -  ifficient  to  satisfy  all  the  claims  on  the  Testator's  estate,  and, 

.  land,  the  subject  of  a  specific  devise,  ought  not  to  have  been  sold  to  satisfy  a 
debt  which  there  was  sufficient  personalty  not  specifically  bequeathed  to  liquidate, 
ive  not  deemed  it  necessary  to  consider  the  technical  objection  to  the  form  of  the 
■  rial  of  the  deed.     The  doctrine  in  the  oft-quoted  case  of  Picard  v.  Set 

pinion,  applicable  to  the  facts  which  have  been  proved.     The  Defen  : 
failed  to  substantiate  any  of  the  grounds  of  their  defence.     The  rules  obtained 
will  be  die  p    i.  with  costs.     The  following  authorities  were  cited  and  referred 

to  during  the  arguments  on  the  rules  herein: — Hull  v.  Huff  am   (2  Levinz. 

n  (2  Sider.  23?    275  Geo.  III.  c.  15;  2  Shep.  Touch.  313 

1  You.  and  Col.  New  Ca*  -   ■  7  trnt  -  M     r    -  P.C   I 

'       '  n  [.:j„n  v.  Col  1   Coll.  449V  n  v.  Grant  (1 

••      Wr     ■■   [234]    12     Sim.    "274  ■..      Davy   v.   Pep 
Plowd.  138  a)  :  5th  Geo.  II.  c  7.     Barber*       i.      Co.  Rep.  Part  III.  p.  11).     Spaeh- 

i'his  is  a  mi-rake:   it  was  referred  to  in  the  argument.     See  8  Moore's  PC 
'  p   310. 
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,-.  Timbrell  (8  Sim.  253).     Richardson  v.  Horton  (7  Beav.  112).     Noel  v.  Ni 
(■_«  Vent.  '.'I I.     Cook  v.  Gregson  (■".  Drew,  547).     Girling  v.  A"  (1  Vera.  63) ;  2  B 
Cm, mi.  on  Col.  and  For  Laws,  p.  645:  3d  and  Ith  Will,  and  Ma.,  c.  II.  b.  2;  2nd 
[I.,c.  7  (West  India  Statute) ;  Stringfellow  v.  Broimesoppt  il  Dyer,  6J  b.);  Do< 
,/.  Willwrns  and  Protherot  v.  From  <1  Com.  Hon.  Ht}..  717);  32nd  Hen.  Vlll.. 
■Jltli  Vict.,  No.  112.  sec.  28;  6tli  Geo.  [V.  No.  22;  2nd  Geo.  IV..  and  1  Will.  IV..  i 
9." 

Against  this  judgment  the  presenl  appeal  was  brought. 

Mr.  Lusli,  Q.C.,  Mr.  Mellish,  Q.C.,  and  Mr.  II.  W.  Lord,  for  the  Appellants.— It 
will  be  necessary  to  consider  the  title  of  the  Appellants  separately.  The  Appellant, 
Bulleu,  derives  his  title  from  Burns,  the  purchaser  at  the  execution  sale  made  by 
the  Sheriff  in  the  usual  manner,  under  a  writ  of  fieri  facia*,  after  judgment  by 
lit  in  an  action  against  the  Executor  and  Trustee  of  the  Testator,  Mills.  The 
deed  of  the  -tit I,  May.  1852,  by  Witton,  the  surviving  Executor,  to  Bullen,  is  only 
a  confirmation  of  his  title  to  the  property  acquired  by  Burns  under  the  Bill  of  Sale 
from  the  Sheriff  of  the  25th  of  July.  1844,  under  the  A',  fa.  The  Appellant,  Ritchie's, 
title,  is  direct  under  the  execution  sale.  Both  titles,  it  is  admitted,  depend  upon  the 
construction  of  the  provisions  of  the  Statute,  54th  Geo.  III.,  c.  15.  Now.  the  effect 
of  the  fourth  section  of  that  Statute  is  to  make  real  estate  of  a  Testator  in  the  Colony 
of  New  South  Wales,  legal  assets  in  the  hands  [235]  of  his  Executors,  so  as  to  enable 
a  simple  contract  creditor  to  have  execution  of  a  judgment  against  them  upon  such 
property,  whether  there  be  or  not  sufficient  personal  estate  to  satisfy  such  creditor's 
claim.  The  section  is  not  limited  to  specialty  debts,  but  to  "  all  just  debts,  duties,  or 
demands  of  what  nature  or  kind  soever."  The  word  "lands"  there  used  must  be 
strictly  construed.  Lands  in  New  South  Wales  are  made  assets  by  this  section  for 
the  satisfaction  of  simple  contract  debts  in  like  manner  as  by  the  law  of  England 
lands  are  liable  here  to  the  satisfaction  of  specialty  debts.  Being  assets  for  the 
payment  of  simple  contract  debts,  they  must  be  so  in  the  hands  of  the  legal  personal 
representative.  No  doubt  can  exist  on  this  point,  as  the  clause  expressly  enacts, 
that  real  estate  is  to  be  subject  to  the  like  remedies  as  personal  estate.  It  is  clear. 
therefore,  that  as  personal  estate  passes  to  the  Executor  and  is  liable  t<>  be  levied 
under  a  fieri  facias,  real  estate  must  be  considered  as  liable  in  his  hands  to  the  same 
process.  The  title  of  a  purchaser  cannot  be  affected  by  a  sale  in  execution  of  a 
voidable  judgment.  Dr.  Drury's  rase  (Co.  Rep..  Part.  VIII.  p.  142).  Property  sold 
in  execution  vests  absolutely  in  the  purchaser.  Neither  is  the  Statute,  5th  Geo.  II., 
c.  7.  which  was  passed  for  the  more  easy  recovery  of  debts  in  His  Majesty's  Planta- 
tions and  Colonies  in  America,  limited  to  specialty  debts,  as  by  section  4,  it  includes 
"  all  just  debts."  In  (Iran*  v.  Thomson  (1  Russ..  542  note  to  Player  v.  ForJialJ.  the 
Master  of  the  Rolls  decided,  that  by  this  last-mentioned  Statute  Plantations  in 
Jamaica  were  converted,  with  respect  to  payment  of  debts,  into  personal  assets,  and. 
as  such,  were  possessed  by  the  Executor,  and  this  Court,  in  [236]  Turner  v.  Cor  (S 
Moore's  P.C.  Cas.-.  288),  on  appeal  from  Barbadoes,  held  that  the  fourth  section  of 
that  Statute,  made  real  estates  in  the  West  Indies  legal  assets,  and  that  specialty 
creditors  had  the  same  priority  against  real  estate  as  they  previously  had  against 
personal  estate.  [Lord  Kingsdown  :  The  Statute.  5th  Geo.  II..  c.  7,  applied  to  a  state 
of  law  which  already  existed  in  Barbadoes.  The  question  here  simply  is.  whether 
lands  in  New  South  Wales  are  legal  or  equitable  asset*.'  As  I  understand  your 
contention,  it  is.  that  for  the  purpose  of  debts,  that  Statute  converts  real  estate  into 
personalty.]  Yes.  we  contend  so.  The  heir  does  not  represent  the  estate,  but  an 
Executor  does.  By  the  Statute  in  question  the  Executor  has  control  over  the  real 
as  well  as  the  personal  estate.  Leaseholds  certainly  could  have  been  sold  under  that 
Statute,  and  we  submit  that  the  same  right  to  Executors  is  given  in  respect  to  free- 
h  'Ids.  In  Williams'  "  On  Executors."  p.  1304  (3rd  edit. I.  where  all  the  cases  on  this 
point  are  collected,  it  is  broadly  laid  down  that  in  the  West  Indies  real  estate' in 
the  hands  of  the  Executor  is  to  be  considered  as  assets  for  payment  of  a  simple  con- 
tract creditor.  This  construction  of  the  Statute  is  in  accordance  with  the  decision  of 
the  American  Courts  on  the  same  subject.  Kent's  Comms.  Vol  .IV.  p.  457  (8th  edit.V 
The  9th  Geo.  IV.  c.  33,  was  passed  to  declare  and  settle  the  law  respecting  the  liability 
of  the  real  estate  of  British  subjects  and  others  situate  in  India,  and  made  real  estate 
there,  assets  in  the  hands  of  the  Executor,  or  administrator,  for  payment  of  debts 
of  the  deceased.     The  learned  Counsel  then  proceeded  to  cite  and  comment  on  the 
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referred  to  by  the  Court  below  (ante  [1  Moo.  P.C.  (N.S.)],  P-  233)  in  the  judg- 
and   relied  on   Earbert's   [237]   case  (Co.   Rep.,   Part   III.   p.    11).  and  the 
authorities  collected  in  Burge's  "  Comms.  on  Col.  and  For.  Laws."  Vol.  II.  p.  645. 

-  ondly,  with  respect  to  the  operation  of  the  Colonial  registration  Acts,  the  6th 
IV.  No.  22,  and  the  5th  Vict.  c.  21,  sec.  5,  we  contend,  that  if  the  property  iu 
the  lands  did  not  pass  under  the  sale  by  the  Sheriff  to  Burns,  still  the  satisfaction 
pro  tanto  of  the  judgment  debt  due  from  the  estate  of  the  Testator,  Mills,  by  the  pay- 
ment of  the  purchase-money  to  the  Sheriff,  l>eing  in  relief  and  benefit  of  the  estate, 
was  a  valuable  consideration  for  the  deed  of  the  26th  of  May.  1852,  by  Witton  to 
Bullen,  so  as  to  confirm  any  defect  in  the  title  derived  by  Bullen  through  Burns  under 
the  Sheriff's  sale,  and  that  the  registration  of  that  deed  gave  it  priority  over  the 
unregistered  deed  "i  the  9th  of  December,  1842. 

Sir  Hugh  Cairns.  Q.C.,  Mr.  Terrell,  and  Mr.  Garth,  for  the  Respondents. — The 
evidence  adduced  by  the  Respondents  showed  a  good  Legal  title  in  the  Respondent-  I  I 
the  premises  for  recovery  of  which  the  action  was  brought,  and  the  Appellants  have 
failed,  as  the  Court  below  held,  to  show  any  legal  title  in  them  paramount  to,  or  in 
any  w  ay  affecting,  the  legal  title  of  the  Respondents.  The  Statute,  54th  Geo.  III.,  c.  15, 
not  in  anv  manner  change  the  devolution  of  title  to  real  estate  in  the  Colony. 
As  the  Court  below  decided  {antr  [1  Moo.  P.C.  (N.S.)].  p.  233),  there  was  evidence 
to  show  that  th  re  was  personalty  sufficient  to  satisfy  the  del>t  said  to  be  due 
by  the  Testator.  Mills.  Therefore,  land,  the  subject  of  a  specific  devise,  would 
not  be  sold  for  the  judgment  debt.  In  Spademan  v.  Timbrel!  (S  Sim..  253),  A.,  who 
was  a  trader  and  indebted  [238]  by  specialty  and  simple  contract,  by  his  Will 
devised  freehold  estates  to  his  son  in  fee.  The  son  on  his  marriage  settled  the 
estates  on  his  wife  and  children  and  afterwards  died.  The  Vice-Chancellor 
Shadwell,  held,  that  the  Statutes.  :ird  and  4th  Will,  and  Ma.,  c.  14,  and  the  47th 
Geo.  III.,  c.  71.  Bess.  2,  did  not  charge  real  assets,  descended  or  devised,  with 
ancestors'  debts  :  but  made  the  heir,  or  devisee,  personally  liable  to  the  value  of  the 
a>sets  :  and.  therefore,  that  the  widow  and  children  were  entitled  to  hold  the  t  - 
discharged  from  the  debt  of  the  father.  Turner  v.  Cor  (8  Moore's  P.C.  Cases. 
supports  this.  The  action  was  improperly  brought  against  the  Respondents;  the 
proper  party  in  an  action  of  this  nature  is  the  party  who  has  the  legal  right  under 
the  Will  of  "Mills. 

Mr.  Mcllish.  Q.C.,  m  reply—  The  Statute.  :!rd  and  4th  Will.  IV..  c.  14.  makes  free- 
hold and  copyhold  estates  assets  fur  payment  of  simple  and  contract  debts  in  the 
Court  of  Chancery:  but  by  the  Statute,  54th  Geo.  III.,  c.    15,  s.   4.   real  estate  iu 
New  South  Wales  is  made  legal  assets  to  be  administered  in  law  as  well  as  equity, 
Pore,  the  Respondents  were  the  proper  parties  to  the  action. 

Their  Lordships'  judgment   was  delivered  by 

Sir  John  T.  Coleridge  (July  7.  1863). — This  is  an  appeal  against  a  judgment 
of  the  Supreme  Court  of  Melbourne,  in  an  action  of  ejectment  brought  by  the 
R(  -pondents.  in  which  a  verdict  passed  for  them,  with  leave  to  move  to  enter  it  for 
the  Appellants,  and.  in  deciding  that  question,  the  Court  was  to  have  the  same  power 
jury  to  draw  inferences  of  fact.  A  rule  was  accordingly  obtained,  [239]  and. 
after  argument,  discharged  by  the  unanimous  opinion  of  the  Court,  against  which 
judgment  the  present  appeal  lias  been  brought. 

The  R  sp. indents  may  be  stated  generally  to  claim  the  premises  in  question  under 
the  Will  of  John  Mills,  and  two  subsequent  and  successive  conveyances:  the  first 
in  L842,  by  Peers  and  Witton,  Trustees  under  the  Will,  to  Robinson,  who  had  married 
Hannah  Mills,  the  widow  and  Executrix  of  the  Will,  with  Peers  and  Witton  Executors  : 

d   in    I860,  by   Robinson   ami   Witton  (Peers  having  died),  under  a  de 
of  the  Court  of  Chancery  in  the  Colony,  t<>  A'Beckett  and  Weigall,  the  two  first 
R  spondents.     Tie  Appellants  claim  under  sales  by  the  Sheriff,  in  execution  of  a 
writ  nf  fieri  facias,  issued  upon  a  judgment  by  default,  in  an  action  brought  up 

■  mi  of  thi    Ti  rtator,  Mills.     The  action  was  brought  by  one  Burn  against  one 
\l ivenantor  with  the  Testator,  Mills,  and  his  Executrix  and  Execute 

Upon  these  facts  the  ti i  in,  and  the  only  one  on  which  any  serious  argu- 

ment  was  maintained,  arose.      The  Appellants  maintain  that   in  an  action   against 

I  tecutor  t..  recover  the  debt  •  •!  a  Testator,  in  which  the  Plaintiff  n 
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judgment,  the  Sheriff  may  soil  and  convey  to  a  purchaser  the  land~  of  the  Testator  : 
1  involves  the  proposition  not  merely  that  the  lands  arc  by  law  liable  f'>r  the 

debt,  but  that  they  pass  to  the  Executor  as  such,  and  are  in  his  hands  as  legal  at 

ast  for  that  purpose.     To  support  this  th  (leo.  III.,  c.   15.  e    I.  1-  relied 

upon.      'I  on,  after  enacting  that  lands  and  other  hereditaments  and  real 

-.  in  New  South  Wal.s.  shall  lie  liable  to  and  chargeable  with  all  just  ■; 
duties,  and  demands,  of  [240]  what  nature  or  kind  soever,  and  shall  and  may  be 
-  for  the  satisfaction  th  reof,  in  like  manner  as  real  estates  are  by  the  law  of 
England  liable  to  the  satisfaction  of  Bond  or  specialty  debts,  goes  on  as  follows: 
''and  shall  be  subject  to  the  like  remedies,  proce  dings,  and  process  in  any  ( 
of  Law  or  Equity  in  th  ■  said  Colony,  or  its  dependencies,  for  Beizing,  extending, 
celling,  or  disposing  of  any  such  houses,  lands,  etc.,  towards  the  satisfaction  of 
such  debts,  etc.,  and  in  like  manner  as  personal  estates  in  the  said  Colony  are  seized, 
extended,  sold,  or  disposed  of  for  the  satisfaction  of  debts." 

The  Appellants  contend  for  a  literal  construction  of  these  words.      Lands. 

.re  to  be  subject  to  the  like  remedies  and  process,  for  seizing  and  disposing 

of  them  towards  the  satisfaction  of  debts,  and  in  like  manner  as  personal  estates  are 

seized  or  disposed  of  for  the  same  purpose.     As,  therefore,  the  personal  estate  passes 

e  Executor,  and  is  liable  to  be  levied  on  in  his  hands  under  a  fieri  facias,  so  the 

real  estate  must  be  considered  as  in  his  hands,  and  liable  to  the  same  proi  — 

It  is  obvious  that  if  this  be  the  true  construction,  the  nature  of  the  property  and 
the  course  of  its  legal  devolution  must  be  changed.  It  is  one  thing  that  the  heir 
or  the  devisee,  as  the  case  may  be,  should  take  the  real  estate  subject  to  being  charged 
in  respects  of  debts,  and  that  the  whole  property  should  be  administered  in  a  Court 
of  Equity,  with  a  due  and  equal  respect  to  the  rights  of  all  parties  claimants  upon  it  : 
and  another  that  it  should  be  in  the  power  of  any  single  creditor  to  charge  the 
[tor,  to  the  extent  of  his  debt  and  the  value  of  the  land,  and  for  the  Executor 
to  sell  the  land,  of  which,  de  facto,  he  has  not  the  possession,  and  of  [241]  which 
another  has.  who  is  not  made  a  party  to  the  creditor's  proceeding.  There  are  no 
words  in  the  section  that  import  any  such  change  in  the  law,  or  any  intention  to 
make  it,  and  there  should  have  been  the  clearest,  to  warrant  such  a  construction. 
The  object  of  the  section  clearly  was  to  render  real  estate  in  New  South  Wales  liable 
for  J  bts  of  every  kind,  as  it  was  in  England  for  specialty  debts ;  and  the  creditor 
eed  in  respect  of  the  real  estate  as  he  would  in  respect  of  the  personal  estate. 
but  in  both  instances  against  the  person  in  whom  the  property  is.  This  object 
the  words  used  seem  to  their  Lordships,  in  their  obvious  construction,  sufficiently 
to  carry  out  :  but  they  cannot  be  made,  without  doing  them  great  violence,  to  import 
what  the  Appellants  contended  for,  nor,  indeed,  could  this  be  held  without  leading 
to  many  most  inconvenient  consequences.  And.  if  the  section  does  not  import  that 
the  real  estate  is  to  pass  to  the  Executor,  at  least  for  the  purposes  of  the  Act.  then  the 
lants  must  contend  that  the  Executor  is  to  be  liable  to  the  extent  of  its  value, 
and  be  compelled  to  deal  with  it  as  letral  assets,  although  in  the  hands  of  the  heir 
or  <!  visee,  he  himself  having  no  other  control  over  it  whatever. 

Every  lawyer  must  see  at  once  in  how  many  ways  and  to  what  a  serious  extent 
injustice  may  very  probably  result  from  this.  Nothing  but  an  established  course 
of  practice  or  some  conclusive  authority  would  warrant  their  Lordships  in  adopting 
a  construction  open  to  such  remarks  :  but  it  appears  from  the  judgment  of  the  Court 
that  the  opposite  construction  has  always  prevailed  in  the  Colony,  and  the  cases 
cited  in  the  argument  for  the  Appellants  do  not  apply,  for  the  reasons  stated  in  that 
[242]  judgment,  in  which  their  Lordships  concur,  and  which  it  is  unnecessary  now  to 
repeat. 

Another  point  which  was  made  for  the  Appellants  arose  upon  the  Colonial 
ration  Act.  5th  Vict.  No.  21,  it  appearing  that  the  conveyance  of  Peers  and 
Witton  to  Robinson,  in  184*2.  had  not  been  registered:  whereas  a  later  conveyance 
from  Witton  to  Bullen  had  been  ;  which  later  conveyance,  therefore,  it  was  urged, 
would  have  the  priority  over  the  former.  In  order,  however,  to  the  giving  it  this 
priority,  it  must  have  been  a  deed  executed  bona  fide,  and  for  a  valuable  considera- 
tion. Whether  this  were  so  was  a  question  of  fact;  and  one  upon  which,  therefore, 
the  Court  were  by  consent  to  draw  their  inference.  It  appears  that  it  distinctly 
refused  to  draw  this   inference  in   favour  of  the  deed  :  and.   as   appears  to  their 
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Lordships,  for  sufficient  reason.  By  the  earlier  deed  Witton  had  joined  with 
Peers  his  co-trustee  in  conveying  the  property  to  Robinson  upon  the  trusts  of  the 
Will  :  it  was  in  effect  an  exercise  of  the  power  of  changing  the  Trustees  conferred 
bv  the  Will.  By  the  latter  deed.  Witton.  who  had  made  this  previous  conveyance. 
conveys  to  Yaughan,  who  had  heen  a  purchaser  under  the  Sheriff,  in  order  to 
confirm  the  title  from  the  Sheriff,  for  a  nominal  consideration  only.  Whatever 
may  lie  thought  of  the  bona  fi<1r*  of  this,  it  was  clearly  not  a  deed  for  valuable  con- 
sid  ration. 

Their  Lordships  upon  the  whole,  therefore,  think  that  the  grounds  of  appeal  wholly 
fail.  They  will  express  that  opinion  to  Her  Majesty,  and  humbly  advise  that  it  be 
dismissed  with  costs. 

Mews'  Dig.  tit.  COLONY,  II.   I'artktjak  Colonies,  1.  Australia,  a.      S.C.  9  Jur. 
\  -     .'I:'.  ;   9  L.T.  99:    11  W.R.  955.] 


[243]  "X  APPEAL  FROM  THE  SUPREME  COURT  OF  JAMAICA. 

HENRY  Hl'TCHIXGS.— Appellant;  RALPH  NUNES  and  BENJAMIN  NUNES, 

Respondents*   [July   9.    1863]. 

R..  a  Merchant,  resident  in  Jamaica,  on  the  29th  of  February.  1860,  ordered 
from  Messrs.  P.  and  G.,  Merchants  residing  at  Baltimore,  in  America,  goods 
to  lie  shipped  to  him  at  Kingston,  in  Jamaica,  at  his  risk  and  expense. 
The  goods  were  shipped  and  sent  on  the  28th  of  March  following.  On  the 
•list  of  March,  while  the  goods  were  on  their  voyage,  a  fiat  of  insolvency 
was  issued  against  R..  and  H.  was  appointed  Official  Assignee  Previous, 
however,  and  on  the  28th  of  that  month.  P.  and  G.  were  advised  of  the  failure 
of  R.  by  a  letter  from  a  firm  in  Jamaica,  and  on  the  29th  of  the  same  month. 
by  a  letter  from  R.  himself,  who.  at  the  same  time,  informed  them  that  he 
had  handed  the  goods  to  I!  V  (one  of  the  Respondents),  as  agent  for  P.  and  G., 
for  whose  firm  R.  X.  had  previously  acted  as  agent  and  transacted  some 
business.  The  letters  of  the  28th  and  29th  of  March  reached  Messrs.  P.  and 
G.  on  the  16th  of  April,  and  on  that  day  they  executed  and  sent  a  letter  and 
a  power  of  attorney  to  R.  X".  to  do  and  transact  on  their  behalf,  whatever 
was  necessary  for  their  interests  in  the  matter  of  the  consignment  of  the  goods 
to  R.  The  power  of  Attorney  was  not  received  by  R.  X.  until  the  5th  of 
May.  The  vessel,  containing  the  consignment,  arrived  at  Kingston  on  the  21st 
of  April,  and  on  that  day.  R.  X.  demanded,  on  behalf  of  Messrs.  P.  and  G.. 
and  obtained  possession  of  the  goods,  which  he  afterwards  disposed  of.  An 
action  of  trover  having  been  brought  by  H..  the  Appellant,  the  Official  Assignee 
of  R..  against  the  Respondents'  firm  of  R.  and  B.  X.  for  the  value  of  the  goods. 
the  jury  found  for  tin  Plaintiff  for  the  amount  the  goods  had  sold  for: 
leave,  however,  was  reserved  to  the  Defendants  to  set  aside  the  verdict  and 
enter  a  nonsuit,  which  was  afterwards  directed,  on  the  ground,  that  as  1! 
had  signified  to  R.  X.  his  refusal  to  receive  the  goods  before  his  insolvency. 
the  property  in  them  had  reverted  to  Messrs.  P.  and  G.,  and.  consequently, 
had  never  passed  to  the  Plaintiff,  the  Official  Assignee.  Held  by  the  Judicial 
Committee,  affirming  the  judgment  of  the  Court  below,  that  the  Respondent, 
R.  X..  l>eing  by  the  evidence  sufficiently  proved  to  have  been  the  agent  of 
M<  --•-  P  ai  i  *'•..  before  the  insolvency  of  R..  the  possession  taken  by  him 
of  the  cargo  on  21st  of  April  was  an  effectual  stoppage  rn  transitu  on  behalf 
of   Messrs.   P.   and  G. 

Held,  further,  that  the  letter  and  power  of  attorney  sent  by  Messrs.  P.  and  G.. 

*   Present  :    Lord  Kingsdown.  the  Lord  Justice  Knight  Bruce,  and  the  Lord  Justice 
Turner. 
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though  not  received  until  after  the  stoppage  ot  the  g Is,  ratified  and  con- 
firmed the  act  of  R.  X  .  as  1'.  and  G.'s  agent. 

This  was  an  action  of  trover  brought  by  the  Appellant,  the  Official  Assig 
of  Moses  Ramos,  an  Insolvent,  against  the  Respondents,  to  recover  the  valui 
oertain  goods  claimed  by  the  Appellant  on  behalf  of  the  creditors  of  Mos  -  Rai 

Moses  Ramos  before  "and  at  the  time  of  his  insol-[244]-vency  carried  on  busii 
as  a  merchant  at  Kingston  in  Jamaica,  under  the  styl    of  "  M.  Ramos  an''  (  o.,"  and 
the  Respondents  also  carried  on  business  as  Merchants  al  the  same  place  under  the 
style  of  "  Nunes  Brothers." 

The  first  count  of  the  declaration  stated  that  Moses  Ramos,  before  he  became 
Insolvent,  was  the  owner  of  the  goods  in  question,  and  that  before  the  insolvency 
the  Defendants  wrongfully  converted  them  to  their  own  use.  The  second  was  a 
similar  count,  stating  the  property  in  the  goods  at  the  time  of  the  wrongful  con- 
version to  lie  in  the  Plaintiff,  as  Official  Assignee.  The  Defendants  pleaded  not 
•_'uiltv.  which  plea,  according  to  the  law  in  force  in  the  Island  of  Jamaica,  put  in  issue 
the  wrongful  conversion  and  also  the  title  to  the  goods.  The  cause  was  tried  before 
the  Hon.  Sir  Bryan  Edwards,  the  Chief  Justice  of  the  Supreme  Court. 

The  material' facis  of  the  case,  as  they  appeared  in  evidence,  were  a.s  follows  :- 

On  the  29th  of  February,  1860,  Moses  Ramos  ordered  from  Messrs.  Pearce  and 
Gray,  who  were  Merchants  at  Baltimore,  and  had  dealt  with  him  previously  in  the 

.aia'e  way  of  business,  a  quantity  of  [245]   g 1-   consisting  principally  of   dry 

provisions,  to  he  shipped  to  him  at  his  risk  and  expense  from  Baltimore  to  Kingston. 
in  the  island  of  Jamaica.  On  the  28th  of  March  following,  the  goods  were  duly 
shipped  and  sent  from  Baltimore  to  Kingston  in  the  brig  Condor,  accompanied 
by  a  letter,  with  a  Bill  of  lading,  and  an  invoice  of  the  goods  in  the  usual  form, 
the  invoice  being  made  out  to  M.  Ramos  and  Co..  the  goods  l>eing  deliverable  by  the 
terms  of  the  Bill  of  lading  at  the  port  of  Kingston  to  Messrs.  M.  Ramos  and  Co.. 
or  his  assigns,  he  or  they  paying  freight  thereon. 

Meanwhile  and  on  the  28th  of  March.  Messrs.  Lyons  and  Son,  Merchants  in 
Kingston,  who  acted  there  as  the  general  agents  of  Messrs.  Pearce  and  Gray,  sent 
a  letter  to  them  of  that  date  announcing  the  failure  of  M.  Ramos  and  Co.,  and 
offering  to  do  everything  in  their  power  to  protect  their  interests  on  the  arrival 
of  the  Condor.  A  similar  letter  was  also  sent  to  Messrs.  Pearce  and  Gray,  by  the 
Respondents,  who  had  transacted  business  with  them  previously  to  the  month 
..f  February  1860. 

On  the  29th  of  March.  Ramos  himself  wrote  a  letter  to  Messrs.  Pearce  ami 
Gray  informing  them  of  his  failure,  and  stating  that  he  thought  the  most  fair 
and  honourable  way  of  acting  towards  them  was  by  handing  the  goods  which  he  had 
ordered,  to  the  Respondents.  Nunes,  as  agents  for  Messrs.  Pearce  and  Gray  :  and 
that  he  had  accordingly  given  the  Respondents  a  letter  to  that  effect.  This  letter 
to  the  Respondents  was  dated  the  29th  of  March,  1860.  and  was  in  the  following 
terms: — ""Gentlemen.  We  hereby  agree  and  authorize  you  to  take  charge  of,  on 
arrival  here,  our  expected  cargo  of  breadstuffs,  etc.  etc.  from  Baltimore,  put  up  by 
Messrs.  Pearce  [246]  and  Gray  of  that  place,  and  to  dispose  of  the  same  to  the  best 
advantage  for  their  benefit,  after  which  to  remit  the  proceeds  thereof  to  them 
We  are,  your  obedient  servants,  M.  Ramos  and  Co."  Nunes  Brothers,  before  this 
transacted  some  business  with  Messrs.  Pearce  and  Gray,  and  it  was  understood  by 
both  parties  that  they  were  to  act  in  the  Island  as  their  agents. 

Two  days  afterwards,  and  on  the  31st  of  March.  1860.  whilst  the  Condor  was  on 
her  voyage  to  Kingston,  a  fiat  of  insolvency  issued  against  Moses  Ramos,  and  the 
Plaintiff  was  appointed  the  Official  Assignee  of  all  his  property,  real  and  personal  (a). 

(</)  By  the  25th  section  of  the  Act  of  Assembly  of  Jamaica.  11th  Vict.,  c.  28, 
•he  whole  of  the  property  of  an  Insolvent  debtor,  real  and  personal,  is  vested 
in  his  Official  Assignee  immediately  upon  the  fiat  of  insolvency  being  duly  issued  : 
and  by  the  67th  section  it  is  enacted.  "  That  if  any  person  in  contemplation  of  his 
iming  Insolvent,  or  being  in  insolvent  circumstances,  shall  convev.  assign, 
transfer,  charge,  deliver,  or  make  over,  any  estate,  real  or  personal,  securitv  for 
money,  policy  of  assurance,  bond.  bill.  note,  money,  property,  goods,  or  effects  what- 
soever, to  any  creditor  or  creditors,  or  to  any  person  or  persons  in  trust  lor.  or  t,.. 
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The!  -     :  M   3STE    i.y   :-  .;iid  Co.  and  of  Respondents,  dated  the  28th  of  March, 

reached  Messrs.  Pearee  and  Gray  on  the  16th  of  April:  and  on  the  same  day.  the 
latter  executed  and  sent  to  R.  Nunes  a  power  of  attorney,  with  a  letter,  exprt 
their  approbation  of  the  course  pursued  by  the  Insolvent.  M.  Ramos,  in  refer 
to  the  cargo  sent  out  by  them,  and  their  opinion  that  "  the  fact  of  all  the  shij 
documents  being  dated  after  the  failure  precluded  [247]  the  possibility  of  its  coi 
into  thou-  sets  of  1  •  lid  not  really  exist  at  the  time  of  M.  Rain*  - 

i       -  failure.     Everything."  they  added.  *'  is  so  clear  in  our  opinion,  that  we  d 

~arv  to  enter  into  further  argument  touching  the  matter,  leaving  all 
ir  good  man..  _  By  the  same  conveyance  they  advised  him  that 

had  sent  him  power  of  attorney  to  use  in  the  matter  in  case  of  nee>  - 

:n  disposing  of  the  carpi  to  use  his  own  judgment.     "  We  should,  however." 
added.  ""  like  to  have  it  realized  and  remitted  for  in  Colonial  Bank  Bills  as  soon  as 
■le."     The  power  of  attorney,  which  was  in  the  usual  form,  authorizing  the  Rc- 
spondent.  R.  Xunes.  to  do  and  transact  whatever  was  necessary  for  their  inn 
in  the  matter  of  the  cons  a  '.  and  the  accompanying  letter,  arrived  at  Ri:._- 

and  was  received  by  the  Respondents  on  the  5th  of  May.     The  letter  of  M.  R 
and  Co.,  dated  the  29th  of  March,   reached  Messrs.  Pearee  and  Gray  on  the   _ 
April,  and  it  did  not  appear  that  they  ever  returned  any  answer  to  it. 

On  the  _    •  Lpril  the  Condor  arrived  in  Kingston  Harbour,  with  the  goods  on 

board.  Immediately  on  her  arrival,  the  Respondent.  R.  Xunes,  went  on  board  and 
demanded  from  the  Captain  a  package  of  the  cargo,  in  the  name  of  the  whole,  on 
behalf  of  the  shippers.  Messrs.  Pearee  and  Gray.  The  Captain  acceded  to  the 
demand,  and  gave  him  a  keg  of  lard,  which  he  accordingly  marked  and  appro- 
priated with  the  concurrence  of  the  Captain  and  mate.  Nunes  then  returned,  and 
ordered  the  vessel  up  to  Kingston  :  and  the  cargo  was  placed  by  the  Captain  at  the 
disposal  of  the  Respondents.  Shortly  after  this,  a  notice  of  the  Appellant's  claim 
to  the  goods  was  given  to  the  Custom  House  authorities,  and  the  Re-[284]-spondent8 
were  obliged  to  give  to  the  Custom  House  authorities  a  Bond  of  indemnity  before 
they  were  allowed  to  take   |  .of  them.        On  the   21st  of  April,   and  sub- 

sequently on  the  9th  of  May.  whilst  the  goods  were  in  the  Respondents'  possession. 
a  demand  of  them  was  made  on  behalf  of  the  Appellant,  but  the  Respondents  de- 
clined to  give  them  up  :  and  thev  subsequently  on  the  11th  of  Mav  sold  them  for  the 
sum  of  £1701  14s. 

L'pon  these  facts  the  main  contention  at  the  trial,  on  the  part  of  the  Defendants, 
was.  that  the  property  in  the  goods  never  passed  to  the  Plaintiff,  inasmuch  as  the 
Defendants  had  a  r  _  -top  the  goods  in  transitu,  or  otherwise  to  retake  p —  - 

sion  of  them  in  the  name  of  Messrs.  Pearee  and  Gray,  the  consignors.  The  jury, 
however,  found  a  verdict  for  the  Plaintiff  for  £1701  14s..  leave  bein::  reserved  for 
the  Defendants  to  move  ride  that  verdict  upon  several  grounds.     A  rul 

afterwards  obtained  by  the  Defendants  in  the  Supreme  Court,  calling  upon  the 
Plaintiff  to  show  cause  why  the  verdict  found  for  him  should  not  be  set  aside,  and 
a  nonsuit  entered  upon  the  grounds: — Fir-t.  that  the  action  was  misconceived,  and 
that  there  was  no  conrersioi        -         dly.  that  at  the  time  of  the  demand  the  <roods 

were  not  in  the  p< ft!  ■  Defend  -  I     be  by  them  delivered  to  the 

party  demanding.  Thirdly,  that  there  was  no  evidence  that  the  terms  of  the  agree- 
ment were  ever  complied  with  :  and.  tL.it  no  property  ever  passed  to  the 
ee  under  the  circumstances  proved  :  or  why  there  should  not  be  a 
new  trial  upon  the  ground,  that  the  verdict  was  contrary  to  law.  contrarv  t.> 
evidi                              -    the  weight  of  evidence. 

[249]  This  rile  came  on  to  I  !.  and  in  the  following  February   the  Court 

-.  making  the  rule  absolute  for  a  nonsuit  upon  t':      .  d,  that  as 

Rani'  -  ed   his   refusal   to   receive   I  -   before   the    insolvency,   the 

property  in  them  had  rever  '  ad  Gray  and.  consequently,  that 

no  property  ever  passed  t.>  the  Plaintiff,  the  Official  Assignee.     Mr.  J  i    -.rj-ill 

terms        With  1    _-rd  to  the  stoppage  in  trai 
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il„  case  of  Bird  \.  Brown  (1  Exch.  Rep.  7.v(i)  bo  closely  resembles  this,  thai  I  am 
unable  i"  distinguish  between  them.  In  thai  case,  as  in  this,  there  was  a  stoppagi 
by  an  unauthorized  agent.  In  botb  cases  there  «.^  a  subsequent  ratification  by 
the  principal.  In  deciding  t  hat  case,  Pollock,  C.B.,  observes,  p.  798  9,  '  The  docl  rine 
omnis  ratihabitio  retrotrahitur  et  mandate  priori  aeqiriparatur,  must  bi  taken 
with  the  qualification,  thai  the  acl  of  ratification  must  take  place  at  a  time,  ami 
under  circumstances,  when  the  ratifying  party  might  himself  have  lawfully  done 
the  act  which  In1  ratifies.'  As  in  that  rase,  so  in  this,  the  ratification  did  no!  take 
place  till  after  the  right  to  enforce  it  had  ceased.  This  ground  I  think  fails." 
The  learned  Judge  then  proceeded:  "  As  to  the  recision  of  the  com  run  by  Ramos 
before  his  insolvency,  I  feel  much  greater  difficulty,  but  1  think,  being  guided  by 
the   decision    in    Atl.in    v.    Barwick     (1    Strange,    165),    and   the   cases   subsequently 

decided  upon   it,  that   Ramos  never  came  into  possession  of  the  g Is  before  his 

insolvency,  and  that  his  refusal  to  receive  them  prevented  the  Official  Assignee 
from  having  any  right  over  them;"  (and  after  remarking  on  the  cases  cited  at  the 
hearing,  he  continued)  "  I  think,  therefore,  that  although  the  shipping  the  goods 
with  [250]  the  Bill  of  lading  on  the  28th  of  March  was  sufficient  to  vest  the  pro- 
perty in  the  goods  in  Ramos,  his  letter  of  the  29th  of  that  month,  renouncing  the 
goods,  was  sufficient  to  prevent  the  property  passing  to  the  Official  Assignee  as 
stated  in  the  fourth  ground  of  nonsuit,  and  as  the  circumstances  came  out  fully  in 
Ramos'  evidence  and  letter,  as  part  of  the  Plaintiff's  case,  the  rule  for  a  nonsuit 
must  be  absolute."  Mr.  Justice  Ker  stated  his  view  of  the  case  to  be  as  follows:  — 
"  First.  Were  the  Defendants  the  authorised  agents  of  Pearce  and  Gray  so  as  on 
their  behalf  to  be  able  to  stop  the  goods  in  transitu.'  Second.  If  they  were  not 
such  authorised  agents,  still  was  the  subsequent  ratification  of  their  act  by  the 
vendors  of  force  to  give  retrospective  validity  to  the  stoppage?  Third.  Did  a 
recision  of  the  contract  between  the  vendors  and  vendee  take  place  on  the  20th  of 
March?"  With  respect  to  the  first  question,  he  was  of  opinion,  that  the  Defendants 
were  not  the  agents  of  Pearce  and  Gray  to  the  extent  contended  for:  and  with 
respect  to  the  second,  that  if  the  power  of  attorney  confirmed  the  stoppage,  as  from 
the  date  of  the  stoppage,  all  further  controversy  would  be  at  an  end  ;  he  thought, 
however,  that  it  did  not  so  operate,  at  least  as  regarded  the  jus  terfii  as  against 
right  acquired  under  the  insolvency.  That  the  case  of  Bird  v.  Broun  was  con- 
clusive upon  this  point,  as  it  decided  that  ratification  of  the  stopping  by  an  un- 
authorised agent  after  the  transitu*  was  ended  was  too  late  to  affect  rights  inter- 
mediately acquired.  With  reference  to  the  third  question,  he  thought  the  contract 
was  declined  by  Ramos  and  Co.,  by  their  letter  to  the  Respondents  of  the  29th  of 
March.  1860,  and  after  examining  the  authorities  at  length,  he  proceeded: — "  That 
Ramos  and  Co.,  [251],  by  their  letter  of  the  29th  of  March,  offered  to  rescind  the 
contract;  and  that,  while  it  was  still  in  their  power  to  do  so,  I  have  already 
stated  to  be  myr  opinion  ;  that  the  consent  of  the  consignors  may,  if  necessary,  be 
presumed,  under  the  circumstances,  is,  I  think,  also  no  more  than  the  authorities 
warrant.  But  it  is  not  necessary  to  presume  consent,  for  consent  was  actually 
given,  and  that  within  a  period,  which  the  decisions  hold  to  be  sufficient  for  that 
purpose.  By  their  power  of  attorney  to  the  Defendants,  Pearce  and  Gray  con- 
sented to  take  back  the  goods,  and  though  that  consent  was  not  given,  and,  of  course, 
did  not  arrive  in  this  Island  till  after  the  demand  by  the  Plaintiff,  yet  the  case  of 
Salte  v.  Field  (5  Term  Rep.  211)  is  an  authority  that  this  was  not  too  late.  I  think 
that  a  nonsuit  should  be  directed." 

Judgment  of  non-suit  was  thereupon  entered,  and  this  was  the  judgment  now 
appealed  from. 

Mr.  Montague  Smith,  Q.C.,  and  Mr.  Garth,  for  the  Appellant. — The  property 
in  the  goods  in  question  having  passed  to  Ramos,  he  had  no  right  or  power  to 
rescind  his  contract  with  Messrs.  Pearce  and  Gray,  which  was  a  specific  contract, 
without  their  express  consent;  consequently,  the  property  in  the  goods  remained 
in  Ramos  up  to  the  time  of  his  insolvency,  and,  therefore,  passed  to  the  Appellant 
as  the  Official  Assignee  on  behalf  of  his  creditors;  and  the  Respondents,  even  if 
thev  were  the  agents  of  Messrs  Pearce  and  Gray,  which  we  deny,  and  supposing 
their  act  to  have  been  ratified  by  the  subsequent  power  of  attorney,  had  no  right  to 
stop  the  goods  in  transitu.     Even   supposing  the  transaction  between   Ramos  and 

695 


I  MOORE  N.S.,  2«2  BCTCHINGS   V.   NUNES [1863] 

the  Respondent*  [252]  under  the  letter  from  Ramos  to  Messrs.  Pearce  and  Gray 
immediately  upon  his  insolvency,  could  be  considered  as  a  re-transfer  of  the  goods 
to  Messrs.  Pearce  and  Gray,  and  an  authority  to  the  Respondents  to  stop  the  same 
in  transit  a.  yet  such  a  re-transfer  was  void  as  against  the  Appellant,  the  Official 
\--  traee,  under  the  67th  section  of  the  Jamaica  Insolvent  Debtors'  Act,  11th  Vict. 
-.  and  we  insist,  that  as  there  was  no  other  ground  for  disturbing  the  verdict 

i   for  the  Appellant,  that  verdict  ought  to  stand.      The  learned  Counsel  cited 

commented  on  the  cases  of  Bird  v.  Brouti  (4  Exch.  Rep..  786),  Ait  ten  v.  Bar- 
65      *      •  eld  (5  Term.  Rep..  211),  Harman  v.  Fishar  (1  Cowp. 

117-125).  Ball  v.  NeaU   (2  Ea-r..   117),  and  relied  on  the  case  of  Heinekey  v.   8 

.  and  Bla.,  HO)  :  Chitty  "  On  Contracts.''  p.  13  [Ed.  1863]. 
Mr.  Collier.  Q.C.,  and  Mr.  W.  W.  Mackeson.  for  the  Respondents,  insisted 
that  the  judgment  of  nonsuit  ought  to  be  maintained,  it  being  satisfactorily  estab- 
lished in  evidence,  that  Ramos  had  refused  to  accept  the  goods  in  question  before 
the  fiat  of  insolvency  issued  against  him.  which  was  a  valid  rescission  of  the  con- 
tract. That  the  power  of  attorney  and  letter  to  the  Respondents  from  Messrs. 
Pearce  and  Gray,  although  subsequent  to  the  fiat  of  insolvency  against  Ranx*. 
was  sufficient  authority  from  Messrs.  Pearce  and  Gray  to  take  back  the  goods  and 
rescind  the  contract  on  their  behalf,  and  ratified  what  had  previously  been  done. 
Further  that  the  offer  of  agency  by  the  Respondents  [253]  being  accepted  by  Messrs. 
Pearce  and  Gray,  such  agency  was  complete,  before  the  stoppage  of  the  goods  in 
transitu,  and  made  such  stoppage  valid,  and.  under  the  circumstances,  no  property 
in  the  goods  ever  vested  in  the  Appellant.  They  cited  and  referred  to  the  •  • 
mentioned  by  the  Appellant,  and  relied  on  Harman  v.  Fisher  (1  Cowp.    117:  S.C 

.  172),  Bartram  v.  Fairbrother  (i  Bingh..  579).  Richardson  v.  Goss  <■">  Bo-, 
and  Pul..  1 10-1  l'7  .  -  v.  Belcher  <  i>  Mood,  and  Rob..  -ISO).  James  v.  Griffin 

2  Mee.  and  Wels.,  639-641),  Harrison  v.   -     U    5  Moore's  P.C.  Cases,  357\.  H 
v.  Freeiand  (6  Term.  Re]...  81),  Figeon  v.  Sharpe  (5  Taunt..  539). 

The  Lord  Justice  Knight  Bruce  (July  22,  1863). — This  appeal  is  from  a  judg- 
ment of  nonsuit  directed  by  the  Supreme  Court  of  Jamaica,  to  be  entered  in  an 
action  of  trover,  after  a  verdict  for  the  Plaintiff,  evidence  on  each  side  having  been 
adduced  before  the  jury,  and  leave  having  been  given  by  the  learned  Chief  Judge 
who  tried  the  cause  to  the  Defendants  to  move  for  a  nonsuit. — [The  learned  Lord  here 
>tated  the  terms  of  the  rule  nisi  and  of  the  rule  absolute,  and  the  pleading's  and 
facts  of  the  case  as  already  set  forth,  and  proceeded.] 

Now.  it  appears  to  their  Lordships  clear  upon  the  evidence  that  on  the  '- 
April,  1860,  in  the  circumstances  in  which  Ramos,  the  purchaser  from  Pearce  and 
Gray,  the  unpaid  vendors  of  the  goods  in  question,  then  stood.  Messrs.  Pearce  and 
Gray  had  a  right  to  stop  those  goods  in  transitu,  and  that  if  the  step>  which  on 
that  day  Ralph  Nunes  took  as  stated  by  him  in  his  examination,  which  their  Lord- 
ships believe  ought  to  be  considered  to  have  been  [254]  taken  by  him  on  the  part  of 
Mi  ssrs.  IVarce  and  Gray,  as  effectually  for  all  purposes  now  material  as  if  M     - 

Gray   had   then    themselves   taken   those   steps   personally,   there   « 
rightful  and  sufficient  stoppage  in   transitu,  available  against    Ramos  equally  and 
the  present  Appellant,  and  the  appeal  must  fail.     Ought  then,  those  steps  to  be  con- 
sidered as  having  been  so  raken  .'     Their  Lordships  are  of  opinion  that  this  question 
must  be  answered  in  the  affirmative. 

her  with,  if  not  independently  of.  the  evidence  of  general  agency  ^iven  by 
Ralph  Nunes.  and  by  Mr.  Gray,  in  his  deposition  under  the  Commission  for  bis 
examination,  their  Lordships  think  that  the  letter  of  Messrs.  Pearce  and  Gray,  of 
the  16th  of  April.  1  -  igh  Dot  received  in  Jamaica  until  the  early  part  of  '■ 

was  sufficient  to  warrant  for  all  purposes,  what  was  done  there,  as  on  behalf  of 
M  -m  v  IVarce  and  Gray,  on  the  "J  1st  April,  1860.  That  letter  must  certainly,  we 
think,  be  taken  to  have  been  despatched  before  that  -1st  of  April. 

With  this  letter   are  connected   these  statements   in   Gray's  evidence  :   first   to  the 

Defendant's,  and  afterwards  Plaintiff's  interrogatories.     To  the  former  lie 

'  t hat  whilst   in   Kingston    in   February.    I860,  lie  had  a  conversation  iu 

with   Ralph  Nunes,  with  whom  lie  was  intimate  and  in  friendly 

and  who  i  1  him  to  keep  their  firm  posted  about  parties  in  Kin^- 

That  they  received  on  the  "2*>th  of  April,  I860,  a  communication  from  Ramos 
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and  Co..  per  R.  de  Leon,  dated  29th  of  March,   I860,  announcing  the  failure  of 
Ramos;  and  on  the  16th  of  April.   1860,  they  received  fr.om  Messrs.   E.  Lyons  and 
the  letter  [255]  dated  the  28th  of  March,  I860;  and  on  th  lay,  by  the 

vaim-  mail,  one  froiu  Messrs.  Nunes  Brothers,  dated  the  26th  March,  I860,  to  the 
game  effect.  That  their  firm  took  immediate  action  by  addressing  Messrs.  Nunes 
Brothers,  on  the  same  day.  the   loth  of  April   1860,  a  letter  inclosii  er  of 

attorney,  and  which  bed  on  I  day  by  the  Henry  Pat/son,     That 

ich  letter  and  power  of  attorney,  i  hey  intended  to  confirm  fully  the  acts  of 
Messrs.  Nunes.  as  their  agents,  and  to  confirm  any  verbal  authority  derived  from 
,  when  he  was  in  the  Island  in  February,  I860  That  when  they  received  the 
letter  from  Nunes  Brothers  already  mentioned,  he,  Gray,  was  not  surprised  that 
Nunes  had  intervened  in  behalf  of  the  firm  as  their  agents  to  exercise  their  right 
of  stoppage  in  transitu,  or  that  they  were  willing  to  accept  an  abandonmi 
cargo  from  Ramos  on  their  behalf  ;"  and  to  the  Plaintiff's  intern-  tated, 

that  previous  to  his  arrival  a1  the  Island,  of  which  he  had  spoken  in  his  examina- 
tion  in  chief,  their  house  had  had  limited  business   relations   with   Messrs.   N 
but  expected  them  to  be  of  extens  cter.       That  while  there.  Ins  pi 

to  further  business  relations  with  Nunes  Brothers,  such  as  their  chartering  a  vessel, 
loading  and  sending  her  to  their  consignment,  said  vessel  being  returned  by  them 
with  a  full  cargo  :  and  in  answer  to  the  question,  whether  that  was  the  •  sti  I  of  the 
agency  of  Nunes  for  their  firm  which  indueed  him  in  his  examination  in  chief  to 
speak  of  them  as  their  agents,  he  replied  that  Messrs.  Nunes  had  no  specific  power 
to  act  for  their  firm  in  any  other  case,  not  anticipating  such  a  necessity.  They 
considered  the  [256]  agency  mutual  at  both  ends.  They  would  have  felt  authorized 
to  act  for  them  in  any  similar  emergency,  and  expected  them  to  do  the  same  for 
their  firm.;  that  is  in  matters  pertaining  to  business,  because  there  was  mutual 
confidence  reposed  by  each  in  the  other.  When  asked  whether  they  reposed  in  each 
other  any  other  coi  than  that  which  was  necessary  for  attention  to  particular 

business  entrusted  by  the  one  to  the  other,  he  answered.  "  I  did.  I  think.  I  can 
sav  we  did.  growing  ,,ut  of  the  fact  of  our  intimate  relatioi  -  Mr.  Ralph 

Nunes  and  I  carried  on  a  private  correspondence."  When  asked.  "  Did  you  I 
leaving  the  Island  give  Messrs.  Nunes  Brothers,  or  either  of  them,  any  authority 
to  do  more  for  vou  than  to  keep  you  informed  of  the  condition  of  parties  there 
during  vour  absence  :  or  did  you  request  either  of  them  to  do  more  !  "  he  replied, — 
There  was  no  specific  authority  given  to  either  party  for  any  purpose.  My  memory 
docs  not  serve  me  sufficiently  to  give  the  extent  of  any  verbal  communication 
bearing  upon  authority. 

Upon  the  whole  of  the  materials  before  their  Lordships,  they  are  of  opinion, 
that  a  rightful,  a  valid,  and  an  effectual  stoppage  in  transitu,  by  Messrs.  Pearce 
and  Gray,  through  their  agent,  was  proved  in  the  action  to  have  taken  place  on  the 
'21s:  of  April.  1860,  and  that  the  action,  consequently,  was  wholly  groundless. 

We  may  add  expressly  with  regard  to  stoppage  in  transitu,  as  distinguished 
from  recision  of  the  contract  of  purchase,  that  in  our  opinion  the  language 
of  the  powrer  of  attorney,  accompanying  as  it  did  the  letter  of  the  16th  of 
April,  did  not  prevent  Nunes  from  acting  or  lessen  his  power  of  acting  for 
[257]  Messrs.  Pearee  and  Gray  by  stopping  in  transitu.  The  expressions  "  to 
transitu,"  and  "  to  stop  the  cargo  in  transitu,"  are  used 
in  Nunes'  evidence :  and  we  are  of  opinion  that  he  meant  to  stop  and  did 
atop,  the  goods  in  transitu.  It  was  said  that  the  rights  of  the  Respondents  or  their 
grounds  of  defence  be  considered  as  restricted  by  the  finding  of  the  jury: 

but  their  Lordships  do  not  see  any  foundation  for  that  contention,  or  for  any  allega- 
tion that  the  view  of  the  evidence,  which  we  have  stated  ourselves  to  take,  are  not 
open  here,  or  were  not  open  to  the  Court  whose  decision  is  under  appeal.  Much 
stress  was  laid,  in  the  argument  on  the  Appellant's  part,  upon  the  case  of  Biro'  v. 
Broun  (4  Exch.  Rep.,  786).  By  what,  however,  is  proved  to  have  taken  place  in 
the  present  instance  previously  to  the  stoppage,  and  particularly  by  the  letter  of 
the  16th  of  April,  despatched,  as  already  mentioned,  earlier  than  the  "21st  of  April 
(the  day  of  the  stoppage),  this  case,  in  their  Lordships'  opinion,  is  rendered 
materially  different  from  that  of  Bird  v.  Brown,  and  prevented  from  being  affected 
by  it.  With  respect  to  the  reasons  so  ably  given  in  the  judgments  delivered  by 
Mr   Justice  Cargill  and  Mr.  Justice  Ker.  their  Lordships  think  it  right  to  say  that. 

697 


I  MOORE  N.S.,  258  HILLS'  PATENT  (IX  &s)  [1863] 

even  if  stoppage  in  transitu,  properly  so  called,  there  had  been  none,  they  are  not 
convinced  that  the  conclusion  of  those  learned  Judges  against  the  Appellant  ought 
not  to  be  still  maintained.  Their  Lordships'  humble  advice  to  Her  Majesty  will 
be.  that  the  appeal  should  be  dismissed,  with  costs 

[Mews'  Dig.  tit.  SALE  OF  GOODS,  G.  2.  Stoppage  in  Transitu;  2.  b. :  tit.  SHIPP- 
ING :  A.  XVI.  Stoppagk  is  Traxsitc.  1.  S.C.  10  Jur.  (N.S.)  109  :  9  L.T.  123.] 


[258]  IN  RE  HILLS'  PATENT*  [July  2,  ."..  4.  6,  7.  1863]. 

In  an  application  for  prolongation  of  the  term  of  Letters  Patent,  the  Judicial 
Committee  will  not  try  the  validity  of  the  Patent  :  and  though  in  general 
they  will  not  enter  into  questions  of  doubtful  validity,  yet  they  will  not 
recommend  an  extension  of  a  Patent  which  is  manifestly  bad  [1  Moo.  P.C 
(N.S.)  263]. 

In  determining  whether  to  recommend  an  extension,  though  the  validity 
a  Patent  may  not  be  directly  impeached,  yet  with  respect  to  the  novelty 
and  the  utility  of  the  invention,  the  degree  of  merit  to  be  attributed  to 
the  Petitioner  is  to  be  taken  into  account,  as  well  as  the  amount  of  remunera- 
tion received  by  him  under  the  Patent,  as  an  extension  is  not  of  strict  right, 
but  rather  of  equitable  reward  [1  Moo.  P.C.  (N.S.  |  264-5]. 

A  Patent  was  granted  in  England  before  the  passing  of  the  Statute,  loth  and 
16th  Vict.,  c.  63.  A  Patent  for  a  similar  invention  had  been  granted  in 
France  to  another  person  prior  to  the  English  Patent,  but  it  did  not  satis- 
factorily appear  that  the  English  Patentee  had  any  previous  knowledge  of 
the  Foreign  invention.  The  French  Patent  had  not  expired  at  the  time  of 
the  application  for  prolongation.  Held,  that,  although  the  case  did  not  fall 
strictly  within  the  terms  of  the  25th  section  of  the  Statute,  yet  that  the  policy 
which  the  Legislature  there  indicated,  was  to  guide  the  Committee  in  the 
exercise  of  their  discretion,  that  policy  being,  to  prevent,  in  the  cas 
inventions  made  and  patented  in  any  foreign  country,  the  continuance  of 
a  monopoly  in  England  by  means  of  a  Patent  granted  subsequently  here,  and 
after  the  time  when  the  discovery  shall  have  become  public  property  in  the 
Foreign  countrv,  and  that  the  prolongation  of  an  existing  Patent  fell  within 
such  rule  [1  Moo.  P.C.  (N.S.)  263]. 

The  most  unreserved  and  clear  statement  of  the  Patentee's  remuneration  is  an 
indispensable  condition  in  an  application  for  extension  [1  Moo.  P.C.  (N  3 
271]. 

The  Patentee  was  also  manufacturer  and  sold  the  patented  articles.  In  his 
accounts  he  deducted  two-thirds  as  profits  from  the  manufacture  and  sale. 
and  only  credited  the  Patent  with  one-third:  Held,  to  be  an  unreasonable 
deduction  [1  Moo.  P.C.  (N.S.)  269]. 

Although  law  expenses  by  the  Patentee  in  maintaining  his  Patent  rights  arc 
allowed    in    deduction   of   his   profits,   yet    where  the   Pate;  [promised 

suits  and  gave  up  costs  to  which  he  had  an  apparent  title,  a  deduction  on 
that  head  will  not  be  allowed  [1  Moo.  P.C.  (N.S.t  268]. 

Upon  the  dismissal  of  a  petition  for  prolongation,  the  Judicial  Committee,  to 
avoid  tin  expense  of  a  formal  taxation,  allowed  the  Petitioner  the  option 
of  paying  a  gross  sum  of  £1000.  to  the  Opponents  for  the  costs  of  their 
:ul  opposition:  such  sum  to  be  apportioned  by  the  Registrar  of  ihe 
Privy  Council  among  the  several  Opponents,  or  in  the  alternative,  'li- 
mi8sed  tin-  petition  with  i  osts  generally  [1  Moo.  P.C.  (N.S.)  271]. 

Application  by  Hills,  the  Patentee,  for  extension  of  the  term  of  Letters  Pa: 
granted  to  him  in  November,  1849,  for  an  "  Improved  mode  of  compressing  peat  for 
making  fuel,  or  gas,  and  of  manufacturing  gas.  and  of  obtaining  certain  substances 
[259]  applicable  u>  purifying  th(  Part  of  this  Patent  so  far  as  "  compresi 

lent:    Lord  Justice  Knight    Bruce,  the  Lord  Justice  Turner,  and  Sir  John 
Taylor  Coleridge. 
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peat  for  making  fuel  or  gas"  and  "of  obtaining  certain  substances,  applicab 
purifying  the  same,"  the  Patentee  afterwards  disclaimed. 

The  ease  of  the  Patentee,  the  Petitioner,  was.  thai  he  had  been  unable  to  obtain 
a  due  remuneration  for  his  expense  and  labour  in  perfecting  his  invention,  by 
on  that  the  utility  and  benefit  < ■  f  the  invention  had  doI  been  immediately 
perceived  or  acknowledged  by  owners  of  gas  works,  inasmuch  as  for  some  time  after 
the  date  of  the  Patent  its  economy  was  nol  sufficiently  known,  and  tin-  noxious, 
offensive,  and  deleterious  consequences  of  the  previous  ordinary  methods  of  gas 
purification  had  not  thi  y  have  sii  so  much  objected  to,  on  sanatory 

grounds,  and  also  by  reason  that  the  works  and  apparatus  I  ompanies  were 

ructed  and  adapted  to  former  methods  of  purification;  and  also  by  reason 
that  the  invention  being  a  chemical  invention,  was  not  understood  by  gas  engii 
and  that  the  Petitioner  had  had  consequently  very  great  difficulty,  and  had  experi- 
eral  years'  delay  in  introducing  the  same:  and  further  by  reason  of  ex- 
ve  litigation  at  the  instance  of  a  joint  committee  formed  for  the  purpose  of 
disputing  his  Letters  Patent,  consisting  of  the  representatives  of  the  London  Gas 
Light  Company,  the  Chartered  lias  Light  Company,  the  Commercial  Gas  Light  Coni- 
1  any,  the  Equitable  Gas  Light  Company,  the  Brentford  Gas  Light  Company,  the 
V.  stern  Gas  Light  Company,  and  the  Liverpool  United  Gas  Light  and  Coke  Company. 
which  seven  Companies  combined  for  the  purposes  aforesaid,  and  employed  the  same 
Solicitors,  who  were  concerned  in  the  litigation  promoted  by  the  joint  committee 
from  the  [260]  year  1856  to  1862:  that  by  reason  of  such  extensive  litigation  and 
the  great  influence  exercised  by  such  combined  Companies,  other  Gas  Companies 
throughout  the  kingdom  had  very  generally  abstained  from  using  the  Petitioner's 
invention,  and  that  up  to  the  present  time,  not  a  tenth  part  of  the  Gas  Companies 
had  used  it.  although  they  were  now  beginning  to  do  so.  and  consequently  the 
Petitioner  had  been  prevented  hitherto  from  obtaining  due  remuneration  for  his 
invention. 

The  Petitioner,  it  appeared,  besides  granting  licences  and  taking  royalties,  was 
also  a  Manufacturer  and  sold  the  Patent  article. 

Caveats  were  entered,  and  objections  filed  by  the  Great  Central  Gas  Company 
and  others,  against  the  prolongation  applied  for.  These  objections,  in  substance, 
were,  first,  that  the  invention  claimed  by  the  Petitioner  was  null  and  void,  as  it  was 
not  new,  a  material  part  having  been  previously  published  by  Letters  Patent, 
granted  to  one  Heard,  in  June,  1806.  to  Croll.  in  July,  1840.  to  Evans:  and  that 
another  material  part,  the  renovation  of  spent  material  by  exposure  to  the  atmo- 
spheric air.  was  first  invented  in  France,  in  the  year  1848,  by  one  Laming,  and  that 
;:  French  Patent  to  Laming,  dated  the  22nd  of  February.  1849,  had  been  granted  by 
the  French  Government  for  fifteen  years,  which  would  expire  on  the  22nd  of  Febru- 
ary. 1864:  secondly,  that  there  was  not  sufficient  utility  in  the  invention  to  entitle 
the  Petitioner  to  a  prolongation  :  thirdly,  that  the  Petitioner  had  been  sufficiently 
remunerated  for  his  labour,  expense,  and  ingenuity  in  respect  of  the  invention,  or 
if  not.  that  it  was  his  own  fault,  as  he  had  entered  into  contracts  and  agreements 
with  various  parties  with  whom  he  had  been  in  litigation,  wherebv  he  had  [261] 
anticipated  the  profits  to  be  derived  from  an  extension  of  the  term,  and  secured  to 
himself  ample  remuneration  in  the  event  of  such  extension  not  being  granted,  and 
it  was  alleged  that  such  parties  had  agreed  not  to  oppose  the  application. 

The  nature  of  the  evidence  adduced  with  respect  to  the  novelty  of  the  invention, 
and  the  accounts  put  in  by  the  Petitioner,  are  fully  stated  in  their  Lordships' 
judgment. 

Sir  Fitz-Roy  Kelly.  Q.C.,  Mr.  Grove.  Q.C.,  and  Mr.  Hindmarch.  Q.C.,  appeared 
for  the  Petitioner. 

The  various  Opponents  were  represented  by  Mr.  Bovill.  Q.C.,  and  Mr.  Webster, 
for  the  Great  Central  Gas  Consumers'  Company. 

Sir  Hugh  Cairns.  Q.C.,  Mr.  Denman.  Q.C.,  Sir  George  Honeyman  :  Mr.  F.  M. 
White,  and  Mr.  Druce,  appeared  for  the  other  Opponents. 

The  Attorney-General  (Sir  William  Atherton),  and  Mr.  Welsby,  for  the  Crown. 

The  cases  referred  to  were: — Upon  the  effect  of  Statute,  15th  and  16th  Vict.,  c. 
83,  sec.  25.  in  respect  of  Laming's  French  Patent,  in  case  of  prolongation.     //;  re 
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Moore's  P.C.  Cases  In  re  Xt  tent  (14  Moore's  P.C. 

i     -  -     '  M       P-C.  (N.S.)],  p.  A 

An      as  to  the  deduction  of  two-thirds  in  the  Patentee's  ae^  e  remunera- 

tion made  for  manufacturer's  profits  and  sale  of  the  patented  article.  In  re  M 
-     .   ' '       -  •  -  fen?  (6  Moo.  P.C.  Cases 

[262]  ID        P-<      N.S  i       in  re  Gar 

(]  Webst.  Pat.  Cases    '. 

A-  the  cone]   -  rg  ts  their  Lordships  postponed  judgment,  which 

delivered 
-  i  John  T.  i     .         _      22nd  July,  1863   — This  was  an  application  for  the  pro- 
_        -ed  on  the      •  ■         for  an  "  Improved 

mode  of  comp :      •  _■  Fuel  or  Gas.  and  of  manufactu: 

stances  applicable  for  purifying  the  same."     It  has  betr- 
•  lal  numb-  -    and  the  several  grounds  of  wai 

ring  had  sufficient  remunera- 
-  -  in  by  the  several 0] 

Lordshi]  -  -  er,  have  not  in  thee         -  -  the  habr  g  the 

validity  of  Patents.     They  will  not.  of  -      recommend  the  extension  of  a  Patent 

which     -  -•"  bad:  but.  on  the  other  hand,  they  will  not  generally 

of  doubtful  validity.     They  lay  aside,  therefore,  the  questions  of  want  of 
novelty  and  want  •  so  far  as  they  affect  the  tent      It. deed, 

the  I-  - .  I  for  the  Opponents  disclaimed,  and  very  properly,  any  intention 

.peaching  its  validity  directly  :  but  they  contended  that,  both  with  respect  to 
the  noveltv  and  the  utility  of  the  invention,  the  degree  of  merit  to  be  attributed  to 
the  P  ght  to  be  taken  into  ao  _d  in  their  Lordships'  judgment 

they  are  right  in  that  contention.     There  are  two  points,  therefore,  of  general 
application,  material  to  be  con-[263]-sidered  in  this  case,  the  de_  erit  to  be 

I  to  the  Petitioner  in  respect  both  of  the  novelty  and  utility  of  his  i: 
I  the  amount  of  remuneration  received  by  him  or  secured  to  him.     To  these 
points,  which  are  of  general  appl  -    be  added  a  third,  respecting  a  French 

Patent,  granted  to  one  Richard  Lamins.  for  fifteen  years,  from  the  22nd  of  Febru- 
ary.  1849 — earlier,  therefoi  turner's  Patent,  and  havi    _    - 
months  to  run  :  and  if  this  French  Patent  be  held  to  be  for  the  same  in' 
the  Petitioner's,  the  power  of  prolongation  would  be.  at  all  events,  limited  to  so 
short  a  period  that  it  would  be  clearly  improper  to  exercise  it.     It  may  be 
to  say  all  which  their  Lordships  deem  it  necessary  to  say  on  this  point  before  pro- 
ceed:   a           spose  of  the  other  - 

A-  tent  now  under  consideration         -   _   inted  before  the  passing  of  the 

15th  and  16th  Vi  -         nd  as  the  French  Patent  has  not  yet  expired,  this 

case  does  not  fall  strictly  within  the  operation  of  the  -~  u  of  that  Act,  but 

the  policy  which  the  Legislature  ...        guide  their  Lordsh:    • 

the  e:         •       :  their  di-  PI  is  clear — to  prevent,  in  the  i     - 

vent:  and  patentee  _ 

in  t  try  by  virtue  of  anv   Patent   sul  -  ~    _    :nted  her  1  the 

time  when  the  discovery  shall  have  become  public  property  in  the  F 

>f  an  existing  Pa-  se,  fall  within  the  same  rule.     If. 

ther- ■:  -re  clear  that  the  discover!.  -  a  were  the  same,  how- 

ever lently  ma  :  g  were  about,  within  a  few  : 

"    [264]    if  the  publi'  -ime.  their  L  •   would 

cert.:  .-:  it   wroi  _  end  a  prolongation  of  the  monopoly  in  this 

try.     Upon  a  careful  exaniinat:  specifications     aid  a 

the  s  iid  recoil. 

e  which  it  has 
ree  from  doul  '     -  m  in  rej' 

the  P  specially  as  they  are  not 

s  brought        :ie  to 
the  P  It  cannot  be  doubted,  howevc  -  lis  -  approach 

very  and  although  their  Lords       -  do  not  decide  this  case 

on  the  sroun'i  I  on  alone,  it  is  not  to  be  understood  that,  in  another  part 
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of  the  inquiry,  it  has  had  no  weight  in  the  conclusion  a1  which  they  bave  arrived  on 

tlit1  whole  case. 

Their  Lordships  now  pass  to  the  lirst  of  (lie  two  questions  stated  above,  li  ma] 
be  collected  from  what  has  been  already  said,  thai  in  determining  whether  to  recom 
mend  the  prolongation  of  a  Patent  or  not,  even  where  the  claim  to  a  first  discovery, 
and  the  beneficial  nature  of  that  discovery,  are  bol  h  conceded,  it  w  ill  be  si  ill  proper  to 
consider  both  the  degree  of  merit  as  inventor,  and  the  amount  of  benefit  to  the  public 
lowing  directly  from  the  invention.  A  monopoly  limited  to  a  certain  time  is  pro 
perly  the  reward  which  the  law  assigns  to  the  Patentee  Tor  the  invention  and  dis- 
olosure  to  the  public  of  his  mod,'  of  proceeding.  Whet  tier  that  term  shall  be  extended, 
in  effecl  whether  a  second  Patent  [265]  shall  be  granted  for  the  same  consideration, 
and  the  enjoyment  by  the  public  of  its  vested  right  be  postponed,  is  to  depend  on  the 
exercise  of  a  discretion,  judicial  indeed,  yet  to  be  influenced  by  every  such  circum- 
stance as  would  properly  weigh  on  a  sensible  and  considerate  person  in  determining 
whether  an  extraordinary  privilege,  not  of  strict  right,  but  rather  of  equitable 
reward,  should  be  conferred.  Now,  one  may  be  strictly  an  Inventor  within  the  legal 
meaning  of  the  term — no  one  before  him  may  have  made  and  disclosed  the  dis- 
covery in  all  its  terms  as  described  in  his  specification — but  this  may  have  been  the 
successful  result  of  long  and  patient  labour,  and  of  great  and  unaided  ingenuity, 
without  which,  for  all  that  appears,  the  public  would  never  have  had  the  benefit 
of  the  discovery:  or  it  may  have  been  but  a  happy  accident  or  a  fortunate  guess: 
or  it  may  have  been  very  closely  led  up  to  by  earlier,  and  in  a  true  sense  more 
meritorious,  but  still  incomplete  experiments.  Different  degrees  of  merit  must 
surelv  be  attributed  to  an  Inventor  under  these  different  circumstances.  The  moral 
claim  to  an  extention  of  time  may  in  this  way  be  indefinitely  varied,  according  as 
the  circumstances  approach  nearer  to  the  one  or  the  other  of  the  above  suppositions. 

The  same  principle  will  apply  to  the  consideration  of  benefit  conferred  upon  the 
public.  The  extent  of  the  benefit  conferred  must  vary  in  each  case  with  the  circum 
si ances.  The  principal  question  always  is,  has  the  individual  Patentee,  under  all  the 
circumstances,  received  what  in  equity  and  good  sense  may  be  considered  a  sufficient 
remuneration?  On  his  own  part,  of  course,  there  must  have  been  no  want  of  good 
faith  or  prudent  exertion  ;  and  further,  [266]  as  the  loss  to  the  public  may  be  im- 
portant in  the  consideration,  it  may  be  necessary  in  some  cases  not  to  confine  the 
inquiry  to  the  state  of  things  at  the  date  of  the  Patent,  but  to  regard  also  the  circum- 
stances existing  at  the  time  when  the  application  is  made.  These  principles  may  be 
collected  from  the  previous  decisions,  and  it  has  been  thought  right  here  to  restate 
them  shortly  as  relevant  to  the  present  case,  and  as  the  points  have  often  arisen,  and 
will  probably  arise  again  in  future  cases. 

Much  evidence  was  laid  before  their  Lordships  to  reduce  their  estimate  of  the 
Patentee's  merit  in  respect  of  originality.  Some  earlier  Patents  were  introduced, 
and  the  greatest  reliance  was  placed  on  the  claims  made  on  behalf  of  Mr.  Laming 
and  Mr.  Evans.  These  two  persons  were  in  some  measure  opposed  to  each  other  ; 
but  it  appeared  to  their  Lordships  that,  for  the  present  purpose  at  least,  their  mutual 
objections  might  be  sufficiently  reconciled.  It  is  not  easy  for  those  who  are  not 
chemists  to  state  in  detail,  and  with  precision,  the  exact  effect  of  the  evidence;  but 
after  the  best  consideration,  their  Lordships  feel  the  case  of  Mr.  Laming  to  be  of 
great  weight  in  the  sense  in  which  it  is  now  to  be  applied. 

In  the  interest  of  the  public  the  objection  put  forward  by  Mr.  Dawber  is  also 
material.  He  states  himself  to  be  the  Inventor  of  a  mode  of  purifying  gas  by  the 
use  of  a  natural  oxide  of  iron,  and  that  has  been  contended  to  be  within  the  terms 
of  the  claim  made  by  Mr.  Hills  in  his  specification  ;  but  certainly  the  use  of  natural 
oxides  does  not  appear  to  have  been  contemplated  by  him,  and  Mr.  Dawber  might 
very  reasonably  have  supposed  himself  at  [267]  liberty  to  use  them,  and  to  contract, 
as  he  states  himself  to  have  done,  for  the  supply  of  them  to  third  parties.  His  material 
is  the  ochre  found  in  certain  bogs  of  Ireland,  procurable  at  a  comparatively  cheap 
rate:  it  contains  a  native  oxide  of  iron,  which  answers  very  well  the  purpose  of 
purifying  the  gas  of  its  sulphuretted  hydrogen:  possesses  equally  with  Mr.  Hills' 
material  the  quality  of  revivification  on  exposure  to  the  air,  and  it  also  produces 
fine  sulphur  by  a  very  simple  process,  when  it  has  ceased  to  be  useful  as  a  purifier  of 
gas.     It  is  understood  that  Mr.  Hills  has  insisted  that  this  valuable  discovery  can- 
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not  be  enjoyed  bv  the  public,  except  under  a  licence  from  himself,  so  long  as  his 
pau..  -  ill  of  the  evidence  offered  on  this  head  by  the  Objectors,  and 

ally  in  the  two  instances  we  have  enlarged  on,  raises  a  considerable  difficulty 
in  the  wav  of  this  peti- 

But  a  more  serious  difficulty  arises  upon  the  remaining  question,  namely,  the 
sufficiency  of  remuneration  already  received  by  or  secured  to  the  Patentee,  the  pre- 
vious matters  bein<r  borne  in  mind.     After  considerable  variations  in  the  ace 

red.   not   quite   satisfactorily   explained,   he   finally   states   his   net    profit-   at 
-     Id.,  the  gross  profits  being  £41.131   15s.  lid.     How  this  last  sum  was 
very  distinctly  appear  :  but  the  deductions  appear  to  1 
various  objections.     The  royalty  receipts  are  given         -.        F  but  from  this 

a  sum  of  £4-50.  is  deducted,  as  having  been  paid  to  Owen  and  Co.  for  the  sum 
of  a  licence  which  the  Patentee  had  granted  tot'     •     _       iemen  for  the  exclusive 
right   to  use  the  invention  throughout   a  large  part  of  England.     Now.  the  [268] 
ler  that  1  •  5  the  sums  paid  for  it,  are  of  course  profits  earned 

and  ouirht  to  have  been  brought  into  the  account  as  such.     "Whether 
thev  have  bee:    -  s  not  appear,  and  it  was  the  duty  of  the  Patentee  to 

make  that  perfectly  clear  to  their  Lordships.    But  further,  they  do  not  agree  that  he 
itled  to  take  credit  for  a  disbursement  the  necessity  for  which  he  has  h 

t.  He  had  within  his  jurisdiction,  so  to  say.  the  whole  kingdom:  it  was 
either  profitable  or  not  to  grant  a  licence  for  a  part,  and  thereby  to  put  it  out  of  his 
own  immediate  power,  but  it  was  his  own  act  to  do  so  :  and  if  after  a  while  it  appeared 
to  be  an  unwise  act,  s  to  make  it  desirable  to  undo  it,  even  at  a  cost  of  £4250, 

this  was  either  a  loss  which  he  brought  on  himself,  or  represents  a  profit  which,  but 
for  his  own  election,  he  might  himself  have  made,  and  which  has  been  made  by  another 
party. 

There  is  also  a  deduction  of  £9020  1 -V  vd.  for  law  expenses.  This  is  in  general 
a  fair  head  of  deduction,  nor  is  it  now  objectionable  in  the  whole  :  but  it  appears 
that  in  some  expensive  cases  of  litigation,  settlements  were  come  to  under  eoiu- 
•  on  which  Mr.  Hills  gave  up  claims  to  costs  to  which  he  had  an  apparent 
title,  from  his  adversaries.  It  may  have  been  a  prudent  measure  to  make  this  sacri- 
fice, but  it  does  not  follow  that  it  is  proper  to  deduct  it  in  an  unexplained  lump. 

A  more  serious  objection  still  remains,  on  the  ground  of  items  withheld  which 
ought  been  introduced  into  the  profits      Mr.  Hills  has  turned  his  Patent  to 

unt  in  two  ways  :  rim. as  a  manufacturer  and  vendor  of  the  patented  article  ;  and. 
[269]  se  ondly,  -  g]  inter  of  licences  to  third  persons,  who  pay  him  royalties.  No 
ion  has  been  raised  on  the  second  head  :  but  as  to  the  first,  he  deducts  two-thirds 
as  manufacturer's  profits  from  the  net  profits  received,  and  considers  the  rema:: 
third  as  alone  attributable  to  the  Patent,  and.  therefore,  as  alone  to  be  brought  into 
the  present  account  :  and  this  is  objected  to.  Their  Lordships  find  that  this  1 
mittee  expresslv  laid  down  a  contrary  rule  in  the  case  of  Muntz's  Patent  <  _  Wei 

L21  1.  and.  as  it  seems  to  them,  on  clear  grounds.     It  is  to  be  reiuein- 
i  that  the  accounts  which  a  Patentee  renders  in  support  of  such  a  petition  as 
the  present  are  not  such  as  might  be  proper  between  two  several  claimants  on  the 
returns  of  a  mercantile  firm,  but  such  as  show  what  profits  made  by  a  firm  or  indi- 
vidual are  in  a  lar_     -      -     attributable  to  th<  -   ssion  of  the  Patent-right,  those 
which  without  the  Patent  would  not  have  existed  at  all  :  not.  of  course,  excluding  all 
just  dedu                    labour,  capital,  etc.     If  but  for  the  Patent  there  would  have  been 
no  manufactory,  then  the  net  profits  of  the  manufacturer  are  in  that  large  - 
attributable  to  the  Patent.     With  it  the  manufacturer  has  a  monopoly — in  this 
the  d                  "f  an  article  so  beneficial  as  to  have  become  almost  a  necessary  to  the 
the  large  towns  of  the  kingdom.     The  Patent  may  be  said  to 
■•■  his  trade,  at  least  it  develops  it  to  an  extent  which  would  be  impossible  without 
it  :  it  cannot  be  reasonable,  then,  that  when  called  on  to  state  what  profits  he 

'   tent,  the  P  Id  withhold  these,  which  he  estimates  at  two-thirds 

of  his  total  profits  from  the  account.     Their  Lordships  cannot  satisfactorily  dis- 

iuty  unless  •■  ey   [270]  have  the   whole  case  before  them:  they 
know  the  whole    remuneration  :    different    considerations    may    be    applicable    to 
different  parts  of  it  :  but  if  to  any  extent  the  Patentee  has  received  his  remuneration 
by  the  niakinir  and  sellim.'  the  patented  article,  the  profits  on  that  sale  must  l>e  dis- 
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closed  ami  taken  into  account.     Their  Lordships  do  aol  say  thai  this  principle  is 

in  be  pushed  t<>  an  un reasonable  extreme,  and  they  have  said  thai  they  do  not  exclude 
all  just  deductions,  if  anv;  Inn  tins  rule  and  that  I'm'  which  the  Petitioner  con- 
tended differ  m  principle,  and  the  rejection  of  the  rule  contended  for  by  the  Peti- 
tioner will  no  doubt  let  in  a  considerable  addition  to  the  total  which  he  ha--  given. 

it  has  further  appeared  that  the  Petitioner  has  entered  into  contracts  with 
lertain  <bis  Companies,  by  which,  as  is  contended,  the  partiei  are.  for 
the  considerations  therein  stated,  mutually  bound  to  the  supply  and  pur- 
chase oi   the   now   patented   article   for  terms  differing   in   the  time  they   have  t<> 

run,  but  all  exc line,  more  or  less  considerably,  the  duration  of  the  Patenl    and 

independently  of  its  extension.  Their  Lordships  are  not  called  on  to  decide  on  the 
legal  e flee i  of  ihese  colli  I'aets,  nor  to  express  any  opinion  as  to  their  consisting  with 
public  policy;  but  they  cannot  consider  them  as  merely  waste  paper.     The  prices 

agreed  on    must    be  taken   to  be   remunerative.      The   presumption    musl    be  that    the 

contracts  will  be  performed,  and  the  prices  paid.  Something,  therefore,  ought  to 
have  been  set  down  for  them  in  the  accounts.  Again,  their  Lordships  are  by  no 
means  satisfied  with  the  provisions  contained  in  these  agreements  against  opposing 
the  extension  of  the  Patent.  Such  provisions  have,  to  say  the  least,  a  strong  ten- 
dency to  contravene  the  interest  of  the  public. 

[271]  ')n  all  these  grounds  their  Lordships  think  that  the  Petitioner's  applica- 
tion must  be  dismissed.  The  onus  is  upon  him  to  satisfy  them  that,  when  all  cir- 
cumstances are  considered,  his  remuneration  has  been  less  than  he  is  equitably  en- 
titled to.  No  one  but  himself  is  in  a  condition  to  state  the  whole  account,  and  it  is 
important  to  have  it  distinctly  understood  that  the  most  unreserved  and  clear  state- 
ment is  an  indispensable  condition  to  the  success  of  such  applications  as  the  present. 
It  uiighl  have  been  enough,  and  perhaps  it  would  have  been  the  safest  and  most  con- 
venient course,  for  their  Lordships  to  have  said  merely  that  they  had  not  in  this  case 
been  brought  to  the  conclusion  that  the  Petitioner's  remuneration  has  been  insuffi- 
cient ;  but  they  have  thought  it  best  to  comment  on  the  above  particulars,  and, 
without  stating  any  sum  which  they  should  have  thought  less,  or  any  which  would 
have  appeared  to  them  more,  than  sufficient,  their  examination  of  those  particulars 
has  convinced  them  that  the  Petitioner  has  in  fact  been  sufficiently  remunerated. 

There  remains,  then,  only  the  question  of  costs.  The  opposition  has  been  neces- 
sarily very  expensive.  It  has  not  been  alleged,  nor  has  it  appeared,  that  any  of 
the  numerous  Opponents  was  without  a  sufficient  interest  to  justify  his  appearance; 
and  it  would  be  unjust  that  the  expense  of  a  successful  opposition  should  not  be  to 
some  extent  borne  by  the  Petitioner  who  has  occasioned  it.  Their  Lordships  think 
that  he  should  pay  a  sum  of  £1000,  according  to  a  distribution  to  be  made  by  the 
Registrar  amongst  the  parties  opposing,  without  the  expense  and  delay  of  a  formal 
taxation,  unless  the  Appellant  prefers  a  [272]  taxation,  in  which  case  the  petition 
will  be  dismissed  with  costs  generally  :  and  their  Lordships  will  advise  Her  Majesty 
accordingly. 

The  Petitioner  elected  to  pay  the  sum  of  £1000,  for  costs,  and  paid  that  sum  into 
the  Council  Office,  which  was  divided  by  the  Registrar  in  the  following  proportions. 
To  the  Great  Central  Gas  Consumers'  Company,  £250  ;  to  the  Bristol  United  Gas 
Light  Company,  £250;  to  Evans,  £200;  to  the  South  Metropolitan  Gas  Light  Com- 
pany, £150;  and  to  Dawber,  £150. 

[Mews'  Dig.  tit.  PATENT;  F.  Confirmation,  etc;  2.  Renewal  and  Extension,  c.  d. 
S.C.  9  Jur.  (N.S.),  1209  ;  9  L.T.  101  ;  12  W.R.  25.  As  to  (i.)  making  out  case 
of  prima  facie  validity  (1  Moo.  P.C.  (N.S.),  262),  cf.  In  re  Saxby's  Patent,  1870, 
Lib  3  P.C.  294:;  (ii.)  apportionment  of  costs,  cf.  W aid's  Patent,  1871,  8  Moo. 
P.C.  (N.S.),  .'504:  Jolmson's  Patent,  1871  (ib.  282);  (lib)  extension  of  patents 
generally,  see  s.  25  of  the  Patents  Act  1883  (46  and  47  Vict.  c.  57)  and  Privy 
Council  Rules,  1897  (Stat.  R.  and  0.  1899,  p.  1837).] 
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THE   QUEEN    .  JOYKISSEN    MOOEERJEE  *  [July  4.  5.  16,  1862]. 

d  application  for  leave  to  appeal  from  the  sentences  of  the  Sudder  Nizamut 
Adawlut  (the  chief  native  criminal  Court  of  appeal  in  Bengal),  the  Judicial 
imittee,  though  of  opinion  that  justice  had  not  been  done  in  the  Court 
below,  declined  to  determine  the  question  of  the  prerogative  of  the  Crown 
to  admit  an  appeal  in  a  criminal  matter,  and  to  advise  such  admission,  on 
the  ground  that  such  course  might  be  detrimental  to  the  general  admin.  - 

tion  of  criminal  justice  in  Her  Majesty's  Colonial  and  Foreign  po 

but  suggested  an  application  by  the  Petitioner  to  the  executive  authorities 
for  relief,  with  an  intimation  of  their  Lordships'  opinion  of  the  hardship  and 
injustice  of  the  particular  case  [1  Moo.  P.C.     N  S       ■.''.'5-298]. 

This         -        special   petition   for  leave  to  appeal  against  the  judgment  of  the 

'  Sudder  Xizainut  Adawlut  (the  native  criminal  Court  of  appeal  in  Bengali,  affirming 

a  conviction  of  the  Petitioner.  Joykissen  Mookerjee.  by  the  Sessions  Court  of  the 

Zillah   Hooghly,  on   the  charge   of  knowingly  and   fraudulently   uttering   [273]  a 

_   d  and  fabricated  deed,  and  the  sentence  pronounced  upon  him  of  iui]  : 
ment  for  rive  years,  with  hard  labour,  the  latter  coram u table  for  a  fine  of  Rs.  10.000. 

The  Petitioner,  a  prisoner  in  the  jail  at  Alipore.  in  the  Province  of  Bengal,  was 
a  Hindoo  inhabitant  of  Bengal,  and  was  committed  with  one  Pitumber  Bose.  on 
the  23rd  of  February.  1861,  by  Mr.  J.  Grant,  a  Magistrate  of  Serampore.  for  trial 
before  th«  Sess  -  Court  of  the  Zillah  of  Hooghly.  upon  the  two  following  counts  or 
charges.  First,  for  fraudulently  and  injuriously  fabricating  a  written  deed,  an 
Izarah  Portah.  dated  18th  Assar,  1267.  B.S..  for  one-third  of  Moklar.  for  ten  years, 
at  a  yearly  rent  of  Rs.  902.  purporting  to  have  been  executed  by  Meglall  Dhur  and 
■11  Dhur  for  themselves  and  co-shareholders  of  Pitumber  Bose  :  and  secondly, 
for  knowingly  and  fraudulently  uttering  the  above  fabricated  deed,  by  presenting 
it  for  registration  at  the  Registrar's  office,  at  Serampore.  on  the  2nd  July.  1S60. 

S  ssions  Court  of  Hooghly.  before  which  the  Petitioner  and  Pitumber  Bose 
were  committed  for  trial,  was  established  by  Ben.  Reg.  IX.  of  1793.  entitled.  "  A  Regu- 
lation for  re-enacting,  with  alterations  and  modifications,  the  Regulations  ] 
by  the  Governor-General  in  Council  on  the  3rd  December.  1790.  and  subsequent 
dates,  for  the  apprehension  and  trial  of  persons  charged  with  crimes  or  mis- 
demeanors.'' 

The  trial  of  the  Petitioner  and  Pitumber  Bose  upon  the  above  charges,  took  place 
on  the  30th  of  March.  1861,  and  subsequent  days,  before  J.  Lillie.  Esq..  the  Addi- 
tional Sess  3  Judg  f  Hoog  ly,  and  [274]  Moulvee  Fyezoollah.  the  then  Mahonie- 
dan  law  officer  of  •       Sess    ins  Court  of  the  Zillah  Hooghly. 

It  appeared  from  the  statements  in  the  petition,  that  at  the  trial,  the  case  for 
the  prosecution  upon  the  above  charges  having  been  opened,  witnesses  examii.cU. 
and  the  whole  evidence  for  the  prosecution  taken,  when  the  Counsel  for  the  pn 
tion  applied  to  the  presidin.  i  Ig  to  be  allowed  to  amend  the  Record,  technically 
called  "  the  calendar."'  by  adding  to  it  a  count  charging  the  Petitioner  with  hi 
caused.  or  procured,  the  forgery  of  the  Pottah  in  question,  that  the  Judge  there- 
upon sent  the  calendar  to  the  committing  Magistrate  with  an  order  directing  him 
aend  the  same  by  adding  such  a  count,  and  to  recommit  the  Petitioner  for 
trial  upon  such  additional  charge.  That  the  Magistrate,  in  compliance  with  such 
order,  amended  the  calendar  by  adding  the  following  eount,  or  charge,  namely. 
"  for  causing  or  procuring  the  if  the  Pottah  "  above  described,  and  re- 

turned the  calendar  so  amended  to  the  Court  of  t       -  ns  Judge.     That  during 

.the  interval  between  the  time  of  the  calendar  being  sent  to  the  Magistrate  for 
aniendnn:  :  its  Wing  returned  to  the  Court  of  the  Sess       s  J  idge.  the  Peti- 

r  remained  in  the  Court  of  tin    Sess       -  i  idj      'he  Petitioner  never  ha 
•akeii  before  -rate  on  such  additional  charge:  that  neither  the  i 

nor  any  of  hie  a  attended  before  the  Magistrate  to  prefer  such  eh. 


lown,  Dr.  Lushington,  and  Sir  John  Taylor  Colei 
ind  Sir  James  W.  Colvile, 

704 


REG.   V.  JOYKISSEN   MOOKERJEE  [1862]         I  MOORE  N.S.,  275 

nor  was  the  Petitioner  himself  examined  before  the  Magistrate  <>n  such  thai 
called  upon  in  answer  the  same;  nor  was  any  opportunity  given  to  him  to  produce 
evidence  before  the  Magistrate  in  rebul  that  charge;  and  thai  the  Petitioner  «as 
not  in  fact  committed  for  [275]  trial,  or  held  to  bail  upon  such  chargi  or  in  any 
manner  r barged  or  indicted  thereon,  save  only  by  the  addition  thereof  to  the  calendar 
during  his  absence,  as  before  stated.  Thai  after  the  calendar  with  the  additional 
count  had  been  so  returned  to  the  Court  of  the  Sessions  Judge,  the  Petitioner  was 
called  upon  to  plead,  and  pleaded  "  not  guilty  "  to  all  the  counts  of  the  amended 
calendar.  And.  thai  after  the  Petitioner  had  so  pleaded  no  further  witnesses  were 
examined  for  the  prosecution,  but  the  Petitioner  and  Pitumber  llnse  were  allowed  to 
proceed  to  examine  their  witnesses  and  to  put  in  their  written  defence,  to  which 

the  Counsel  for  the  prosecution  replied;  and  that  on  the  !th  of  May.  1861,  the 
Mahomedan  law  officer  delivered  his  Futwa,  whereby  he  stated  his  opinion  that  'he 
first  and  second  counts  of  the  calendar  had  been  established  against  tic  prisoi  - 
Pitumber  Bose,  but  not  against  tin-  Petitioner,  and  that  the  third,  oi  additional 
count,  had  been  established  against  the  Petitioner,  whereupon,  on  the  6th  of  May. 
1861.  the  Sessions  Judge  convicted  the  prisoner,  Pitumber  Bose.  on  the  first  and 
second  counts  of  the  amended  calendar,  but  disapproving  of  the  finding  of  the 
Mahomedan  law  officer  on  the  third  or  additional  count,  proceeded,  in  accordance 
with  the  provisions  of  section  5-'i  of  Reg.  IX.  of  1793  of  the  Bengal  Code,  to  complete 
the  trial,  and  transmitted  to  the  Nizamut  Adawlut  a  copy  of  all  the  proceedings,  and 
the  Futwa  of  the  law  officer,  with  a  separate  letter  stating  the  grounds  of  his  dis- 
approval, and  awaited  the  sentence  of  the  Nizamut  Adawlut:  and  that  at  the  same 
time  the  prisoner.  Pitumber  Bose,  appealed  to  the  Nizamut  Adawlut  from  the  sen- 
tence passed  upon  [276]  him  by  the  Sessions  Judge.  That  upon  the  case  so  trans- 
mitted coming  on  for  trial  before  the  Nizamut  Adawlut.  the  Petitioner's  Counsel 
took  objection  to  the  proceedings  of  the  Sessions  Judge  in  sending  back  the  calendar 
to  the  Magistrate  with  orders  to  add  another  charge  against  the  Petitioner  and 
proceeding  to  try  the  charge  upon  the  same  record  with  those  originally  preferred 
against  the  Petitioner  and  Pitumber  Bose.  and  contended  that  as  the  trial  had 
been  held  and  completed  on  the  third  or  additional  charge  without  any  evidence 
having  been  called  for  by  the  prosecutor  upon  that  charge,  the  Petitioner  was 
entitled  to  be  acquitted  thereon,  but  the  Nizamut  Adawlut  disallowed  the  objection. 
and  on  the  9th  of  July,  1861,  passed  the  following  Order: — "  We  remit  the  record 
to  the  Sessions  Judge,  with  directions  that  he  will  retake  the  evidence  of  the  wit- 
nesses as  to  the  third  count  in  proper  legal  form,  and  having  conducted  the  whole 
trial  on  that  count  with  the  assistance  of  the  law  officer  who  sat  with  him,  if  he  be 
still  there,  and  if  not  with  his  successor,  pas-  .in  the  prisoner.  No.  1.  Joykissen 
Mookerjee,  whatever  sentence  may  eventually  seem  just  and  proper.  As.  however, 
the  charge  against  the  prisoner,  No.  1,  cannot  lie  substantiated  unless  the  sentence 
passed  by  the  Sessions  Judge  against  prisoner.  No.  2,  who  lias  appealed,  be  con- 
firmed, the  Court  proposes  to  hear  and  determine  that  appeal  before  the  Order 
relating  to  prisoner.  No.  1.  be  allowed  to  issue.''  That  the  Petitioner  applied  to 
the  Sudder  Nizamut  Adawlut  to  review  this  order,  but  that  Court  rejected  such 
application,  and  resolved  that  the  Order  of  the  9th  of  July,  1861,  should  issue  in 
due  course:  and  the  Sudder  Nizamut  Adawlut,  [277]  after  hearing  the  appeal  of 
Pitumber  Bose.  convicted  him  of  the  crime  of  uttering  a  forged  Pottah,  knowing  it 
to  be  forged,  and  sentenced  him  to  be  imprisoned  with  hard  labour  and  irons  I'm 
five  vears. 

The  Petitioner  being  thus  compelled  to  undergo  his  trial  upon  the  charge  "t 
having  caused  or  procured  the  forgery  of  the  Pottah.  resolved  to  avail  himself  of  the 
privilege  conferred  by  Reg.  VI.  of  1832.  of  the  Bengal  Code  upon  persons  not  pro- 
fessing the  Mahomedan  faith,  which  by  the  5th  section  declares.  "  that  any  person 
not  professing  the  Mahomedan  faith,  when  brought  to  trial  on  a  commitment 
for  an  offence  cognizable  under  the  general  Regulations,  may  claim  to  be  exempted 
from  trial  under  the  provisions  of  the  Mahomedan  Criminal  Code:  and  in  such 
the  Commissioner  of  Circuit  or  Judge  of  Sessions  presiding  on  the  trial  shall  comply 
with  such  requisition,  and  shall  proceed  in  one  of  the  three  modes  referred  to  in 
section  4  of  this  Regulation,  at  the  same  time  dispensing  with  the  Futwa  of  the 
P.C  iv  705  23 
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medan  law  officer ;  "  and  the  Petitioner  accordingly,  on  the  13th  of  November, 
1861,  tiled  his  petition  in  the  Court  of  the  Sess       •  Judge  of  Hooghly.  claiming  t 
from  trial  under  the  provisions  of  the  Mahomedan  Criminal  Code,  oi 
then  approaching  trial  upon  the  charge  of  having  caused  or  procured  the  for« 
of  a  Pottah.  th<    -  :ng  an  offi  _:.izable  under  cl.  3.  sec.  4.  Reg.  II.  of 

of  the  Be:  2  titioner  then  set  forth  the  particular-  of  an  unsuccessful 

application  made  by  him  to  the  Sudder  Nizamut  Adawlut  to  modify  their  orde 

•:Ii  of  July,   1861,  and  to  leave  it  open  to  the   Sessions  J 
discretion   as  to  the  mode  of  proceeding  to  be  adopted   at   the  trial  of  [278] 
Petitioner:  and  further  stated  that.  Moulvee  Fyezoollah,  the  Maiiomedan  law  officer 
belong  Nizamut  Court,  and  who  had  assisted  at  the  previous  trial  oi 

Petitioner,  had  been  removed  and  was  ger  attached  to  that  Court  :  and 

8  ss  s  Judge  had  obtained  an  Order  from  the  Government,  requiring 
that  Mahomedan  lav,  officer  to  repair  again  to  Hooghly,  for  the  purpose  of  sir  _ 
with  the  Sessi  us  Judge,  at  the  re-trial  of  the  Petitioner,  and  had  moreover  received 
a  letter  from  the  Registrar  of  the  Nizamut  Adawlut,  informing  him  that  the 
Petitioners  claim  to  exemption  was  too  late,  that  it  should  have  been  made  before  the 

-  :  s  aged  on  1  ge  for  which  he  was  under  trial,  and  directing 

t's  instruct  •       in  accordance  with  their  resolution  of  the  9th 

July,   1861),  "should  be  obeyed  to  the  letter."     That  accordingly,  on  the   11th  of 
361,  the  Petitioner  was  brought  to  trial  before  the  Sess     us  Judg 
.lv  and  the  same  law  officer.  Moulvee  Fyezoollah  ;  but  before  any  step  was  taken 
in  the  trial  the  Petitioner  filed  a  further  petition  renewing  his  claim  under 
VI.  of  I  532  to  be  exempt  from  trial,  under  .he  provisions  of  the  Mahomedan  Criminal 
Code,  on  the  cl      s  sing  or  procuring  the  forgery  of  the  Pottah.  and  praying 

that  his  trial  might  be  proceeded  with  in  o:.    of  the  three  modes  referred  i 
of  the  Regulation,  upon  which  t'.      3     •       -  :  ded  the  following  Order:  — 

praver  of  the  petition,  being  contrary  to  the  express  instructions  of  the  Nizamut 
Adawlut.  conveyed  to  me  in  the  letter  of  their  Register,  dated  the  -4th  of  October 
is  rejected."     That  the  trial  of  the  Petitioner  upon  the  [279]  charge  of  having 

-  i  or  procured  the  forgery  of  the  Pottah.  thereupon  proceeded  before  the 
Sess  5  Judg  B  ghly  and  Fyezoollah.  the  former  law  officer  of  the  Court,  under 
protest  from  the  Petitioner,  that  the  Court  ituted  had  no  jurisdiction  I 

Petitioner,  but  wi:  ing  been  examined,  both  for  the  prosecutioi 

defence.  Fvezoollah  delivered  his  Futwa  on   the  23rd  of  December,    1861,   fii 
the  Petitioner  guiltv  of  the  charge  preferred   against   him:  but   that   thi     -   -• 
Judge     :   H     jlilv.  being  of  opinion  that  the  Petitioner  was  not  guilty  of  the  offend 
with  which  he  was  charged,  transmitted  the   proceedings  to  the  Sudder   Nizamut 
lut.  according  to  sect.  53.  of  Reg.  IX.  of  1793.  of  the  Bengal  Code,  together  with 
a  letter,  stating  bis  reasons  for  disapproving  of  the  finding  of  Fyezoollah.     Th< 
thus  referred  by  th     Ses       as  Judg       true  on  for  hearing  before  the  Sudder  Nizamut 
Adawlut.  on  t       ft        I  February.  1862,  when  the  Petitioner's  Counsel,  before  pro] 
ceedinff  to  argue  the  case  upon  the  merits,   raised  several  preliminary  objecti 
and.  amongst  others,  the  following: — First,  that  the  Sessions  Judge  exceeded  his 
powers  in  ordering  the  commit!     9    M    ajisl  alter  the  calendar,  or  to  commit 

in  a  new  and  substantive  charge.   Second,  that  the  Judge. 
ordered  the  recommitment  of  the  Petitioner,  did  not  properly  follow  the 
cours  -      directed  by  the  Circular  Order  of  the  Sudder  Court.  N 

i  the  14th  of  November.  1851,  under  which  he  professed  to  he  acting,  the  effect 

lich    was  to  embarrass  the  Petitioner  in  his  defence,  inasmuch,  a-  two  distinct 

trials  were  proceeding  at  one  and  the  same  time.  [280]  the  first  on  the  two  original 

•he  third  or  additional  count,  embracing  a  new  and  suh- 
ge,  and  that  the  Petitioner  was  deprived  of  the  :ty  of  claiming 

hi-  right  •  ion  from  trial,  under  the  Mahomedan  Criminal  Code,  on  the  third 

i.     Third,  that  the  Petitioner  was  never  properly  charged  before 
•he  third  or  additional  count,  nor  examined  nor  confronted  with 
irt  upon  that  charge,  and  that  no  such  char. 
•'  S  ;iiist   the  the  Magistrate,   nor  any   v. 

en,    before    the     Mag  --rate    in    support    of   that    cl 
in  fact  committed,  or  held  io  bail  in  dm 
- 
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of  law,  to  take  his  trial  on  the  third  or  additional  count  or  charge,  and  that,  con 
sequently.  the  Sessions  Court  was  without  jurisdiction  to  try  the  Petitioner  upon 
bargi  contained  in  thai  count.  Fifth,  that  the  Petitioner,  being  a  Eindoo,  was 
entitled  to  claim,  and  had  duly  and  legally  claimed,  exemption  from  trial  on  tin- 
third  or  additional  count,  under  the  provisions  of  the  Mahomedan  Criminal  Codi 
and  that  his  trial  before  a  Mahomedan  law  officer  was  consequently  illegal  and  void. 
Sixth,  that  Fyezi lollali  had  vacated  Ins  appointment  as  law  officer  of  the  Booghl] 
Court  before  the  Petitioner  was  brought  to  trial  upon  the  third  count,  in  December, 
1861,  and  was  never  duly  re-appointed,  or  appointed  Mahomedan  law  officer  to 
conduct  the  Petitioner's  trial.  Seventh,  that  Fyezoollah  never  accepted  9uch  ap- 
pointment, or  the  responsibilities  thereof,  or  delivered  any  Futwa  as  Mah idan 

law  officer,  presiding  at  the  trial  of  the  Petitioner.     [281]  Eighth,  that   Fyezoollah 

wa>  incompetent  to  act  as  law  officer  on  the  trial  of  the  Petitioner,  he  never  having 
taken  the  proper  oath  of  office  as  law  officer  as  prescribed  by  the  Regulations  ;  and 
ninth,  that  the  Futwa,  delivered  by  Fyezoollah.  in  December,  1861,  was  informal  and 
void,  not  having  hern  given  under  seal  »n  is  required  by  the  Regulations.  The 
petition  then  set  forth  that  the  Sudder  Nizamut  Adawlut  overruled  all  these  object  ions, 
and.  that  the  case  so  made  against  the  Petitioner,  on  the  third  or  additional  count, 
upon  the  evidence  taken  in  December,  1861,  was  heard,  on  the  31st  of  March.  1862, 
when  the  Court  convicted  the  Petitioner  on  the  third  count,  and  sentenced  him  to  five 
years'  imprisonment,  with  hard  labour  commutable  for  a  tine  of  Rs.  10,000.  That 
the  Petitioner  on  the  3rd  of  April,  1862,  presented  his  petition  to  the  Sudder 
Nizamut  Adawlut.  praying  for  leave  to  appeal  to  Her  Majesty  in  Council  from  the 
above  conviction,  and  the  several  orders  above-mentioned,  whereupon  the  Court 
passed  the  following  order: — "  This  Court  is  not  required,  nor  warranted  by  law. 
to  take  any  steps  in  criminal  matters,  which  the  parties  concerned  require  to  have 
brought  before  Her  Majesty's  Privy  Council.  Any  application  with  that  object 
must  be  made  to  the  Judicial  Committee  of  the  Privy  Council  direct."  The  petition 
then  stated  that  the  Petitioner,  who  was  at  large  on  bail  at  the  time  of  his  conviction, 
had  since  surrendered  himself,  and  was  then  undergoing  his  sentence  in  the  jail 
at  Alipore,  and  had  paid  the  fine  of  Ks.  10,000,  in  place  of  being  put  to  hard  labour. 
And,  after  stating  that  no  Charter.  Statute,  or  Regulation  existed,  which  in  any 
nianner  regulates  or  limits  the  privilege  or  [282]  right  of  appeal,  or  the  mode  of 
exercising  such  privilege  or  right  from  the  sentences  or  orders  of  the  Sudder  Nizamut 
Adawlut.  in  criminal  matters,  to  Her  Majesty's  Honourable  Privy  Council,  the 
Petitioner  set  forth  the  grounds  upon  which  he  contended  that  the  proceedings  and 
conviction  were  erroneous,  and,  amongst  others,  urged  the  following  objections:  — 
First,  that  a  Sessions  Judge  had  no  power  to  order  a  committing  Magistrate  to  add 
a  new  and  substantive  charge  to  the  calendar,  or  to  commit  upon  such  a  charge,  the 
Magistrate  not  being  a  ministerial  officer,  but  being  bound  to  exercise  a  discretion, 
according  to  his  own  conscience,  as  to  whether  the  evidence  before  him  warranted 
him  in  committing  a  person  accused  before  him  upon  a  particular  charge.  That 
the  Sudder  Nizamut  Adawlut  had  ruled,  in  the  present  rase,  under  the  Criminal 
Code  in  force  in  the  Courts  by  which  the  Petitioner  was  tried,  that  the  offence  of 
causing  or  procuring  the  forgery  of  an  instrument  was  a  substantive  offence, 
distinct  from  that  of  forging  or  uttering  a  forged  instrument,  and  that  no  con- 
viction of  the  crime  first  mentioned  could  have  been  had  under  the  first  or  second 
t,  upon  which  the  Petitioner  was  originally  committed.  That  the  committing 
Magistrate  had.  consequently,  in  compliance  with  the  orders  of  the  Sessions  Judge, 
sent  up  a  charge  against  the  Petitioner,  which  was  never  preferred  before  the 
Magistrate.  Second,  that  supposing  a  Sessions  Judge  had  the  power  to  direct  the 
Magistrate  to  commit  upon  a  particular  charge,  such  power  was  not  duly  exercised 
in  the  present  instance.  That  the  Sudder  Nizamut  Adawlut  had  distinctly  declared 
that  it  was  the  duty  of  the  Sessions  Judge,  under  the  [283]  Circular  Order,  No.  70. 
of  the  14th  of  November,  1851,  when,  from  the  evidence  given  before  him  on  the 
first  charges  made  against  the  Petitioner,  he  found  that  those  charges  were  not 
established  by  that  evidence,  at  once  to  have  stopped  the  trial,  and  ordered  the  re- 
commitment of  the  Petitioner  on  the  third  count,  in  addition  to  the  other  two,  or  to 
have  acquitted  the  Petitioner  on  the  two  counts  on  which  he  had  been  charged,  and 
directed  his  commitment  on  the  third.     That  the  trial,  however,  was  not  stopped. 
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the  Petitioner  being  required  to  plead  to  a  new  and  substantive  charge  while  his 
trial  on  the  two  former  charges  was  proceeding,  the  result  of  which  had  been  to 
give  a  pretext  for  depriving  the  Petitioner  of  his  right  to  claim  exemption  from 
trial,  according  to  the  provisions  of  the  Mahotuedan  Criminal  Code,  on  tin-  :  i-» 

Third,  that  the  Circular  Order  above  referred  to  directs,  that  the  J 
shall  not  exercise  the  power  of  remanding  a  prisoner  before  the  Magistrate,  with  a 
view  to  a  fresh  commitment  being  made,  except  upon  the  "  plainest  and  strongest 
::ds :  "  and  that  no  such  grounds  existed  in  the  present  case  was  shown  by  the 
Judire  having  disapproved  of  the  Futwa  for  the  Petitioner's  conviction,  based  upon 
the  very  evidence  upon  which  he  directed  the  fresh  commitment.  Fourth,  that  no 
proper  proceedings  were  taken  to  procure  the  Petitioner's  commitment  upon  the 
new  charge  :  that  when  the  Sessions  Judge  thought  it  expedient  that  the  Petitioner 
should  be  committed  on  a  new  charge,  he  ought  to  have  sent  the  Petitioner  before 
U  -trate.  that  the  charge  might  be  preferred  against  him.  and  the  Petitioner 
ined  thereon,  and  confronted  with  the  prosecutor  [284]  and  witnesses  while 
giving:  their  testimony  on  oath  in  support  of  that  charge,  with  an  opportunity  to 
:oner  to  cross-examine  them  and  produce  evidence  to  rebut  the-  harga. 
Fifth,  that  the  Petitioner  was  ntver  in  fact  committed  or  held  to  bail  to  take  nis 
trial  on  the  third  count,  and  that  the  Sessions  Judge  was.  therefore,  without  juris- 
diction to  try  him  upon  that  count  :  that  the  mere  addition  of  a  count  to  a  calendar 
made  in  the  absence  of  either  the  Prosecutor  or  the  person  charged,  and  under  the 
simple  initials  of  the  committing  Magistrate,  wanted  ail  the  essentials  of  a  valid 
commitment,  and  sets  at  nought  all  the  decent  formalities  of  criminal  procedure. 
Sixth,  that  supposing  the  Petitioner  to  have  been  legally  brought  to  trial  on  the 
third  count,  he  was  entitled  to  be  acquitted  thereon  when  the  case  was  first  referred 
to  the  Nizamut  Adawlut.  the  Petitioner  having  pleaded  to  that  count,  and  the  Futwa 
of  the  law  officer  having  been  taken  thereon,  which  Futwa  was  in  the  nature  of  a 
verdict,  though  not  supported  by  any  evidence.  That  the  order  of  the  Nizamut 
Adawlut  of  the  9th  of  July.  1861,  which  the  Judges  who  passed  it  admitted  I 
without  precedent,  was  in  consequence  illegal  and  improper,  and  that  the  Petitioner 
ought  not  to  have  been  put  a  second  time  on  his  trial  for  the  same  offence.     Seventh, 

-  sing  tin  oraev  of  the  9th  of  July  to  have  been  legal,  the  Petitioner 

brought  to  trial  on  the  third  count  was  entitled" to  claim,  and  did  duly  and  h •_ 
claim,  exemption  from  trial  under  the  provisions  of  the  Mahomedan  Criminal  C 
That  the  opinion  of  the  Registrar  of  the  Nizamut  Adawlut.  that  it  was  then  too  late 

such  claim,  was  erroneous,  inasmuch  as  that  I 

[285]  remitting  the  Record  for  the  purpose  of  having  evidence  taken  on  the  third 

count  virtuallv  held,  that  all  that  had  been  done  on  the  trial  of  that  count,  after 

the   Petitioner  had  pleaded  thereto,  had  been  null  and  void  :   and,  therefore,  the 

Petitioner  when  brought  to  trial  on  that  count  in  December.  1861.  was  in  the  eou- 

lation  <f  the  law  in  the  saii^e  position  as  if  he  had  only  that  moment  pleaded 

>  lilty.     That  the  Petitioner  was  debarred  the  opportunity  of  making  such  claim 

on  the  occasion  of  the  former  trial  by  the  error  of  the  Sessions  Judge,  in  contii 

the  trial  upon  the  first  two  counts  :  that  the  Nizamut  Adawlut  erroneously  held  that 

Petitioner  waived  his  right  to  claim  exemption  from  trial  on  the  third  count. 

under  the  provisions  of  the  Mahomedan  Criminal  Code,  by  going  into  a  defence  on 

the  third  count  before  the  Mahomedan  law  officer  on  the  occasion  of  the  first  trial. 

That  the  Petitioner  was  obliged  on  that  occasion  to  go  into  his  defence  on  the  first 

■  ■- ,  ai  d  did  so  tiling  a  written  defence,  that  there  was  not  a  word  in  that 

defence  which  was  not  applicable  to  the  first  two  counts,  nor  was  any  mention  made 

of  the  third  count  in  that  defence.     That  the  Petitioner  was  never  in  fact  put  to 

anv  defence  on  the  third  count,  as  no  evidence  had  been  given  in  support  of  that 

•.  and  the  Petitioner  denied  that  on  that  occasion  lie  went  into  any  d< 

•hird  count  beyond  simply  pleading  "not   guilty"  thereto.     That   even   if  the 

milted,  that  the  trial  on  the  third  count  after  the  lv 

had  been  remitted  to  th<    S     -       -  Court,  was  to  all  intents  and  pu        -   -      new  :rial. 

and  that  the  Petitioner  whei    -  ight  to  trial  was  entitled  to  all  [286]  the  rig     - 

rred  by  the  Legislature  on  Hindoos,  of  claiming  exemption  from  trial  under  a 

Petition  prayed  for  special  leave  to  appeal  from  the  a 

d  from  the  conviction,  judgment,  and  sentence  of  the  Sadder  Xizamut 


REG.    V.  J0YK1SSKN   MOOKERJEE        :  I  MOORE  N.S..  287 

Adawlut.  and  that  that  Court  might  be  ordered  to  transmit  forthwith  the  transcript 

e  proceedings  and  evidence  upon  which  the  Petitioner  bad  been  tried  and  con 
■      incil  Office,  and  thai  Bei   Majesty  would  be  pleased  to  direct 
bearing  of  the  appeal  therein  prayed  for,  the  Petitioner  might  be 
admitted  to  bail,  or  until  such  othei  '       Majesty  might  Beem  tit. 

Mr.  liovill.  iv'.C.  and  Mr.  f!  'i  titioner.-  -This  is  a  special  applica- 

tion to  Her  Majesty  for  leave  t..  appeal  from  the  proceedings  and  -■  i  a  Native 

lina     '       rt.  which  have  been  confirmed  by  the  Sudder   Nizamut   Adawl 
appeal,  ii    a       itt<  i        d  under  circumstances  which  would  enable  a  party  to  obtain 
I  ourt  of  Error  in  this  country.     The  proceedings  Bet  out  in  the  petition 

that  there  was  such  irregularity  as  well  as  injustice,  that   a  Court  of  Error 
would  set  them  aside.     Without  entering  upon  the  merits,  we  desire  u>  show-  in  the 
.  that  there  is  an  appeal  from  this  Criminal  Appellate  Co  trl  to  the  Q 

uiicil.     It  eat. not  be  questioned  that  appeals  to  the  Queen  in  Council  in  criminal 

mutters  are  allowed,  being  expressly  provided   for  by  each  of  the  several  Charters 

_  the  Supreme  t  Calcutta,  Madras,  and  Bombay,  the  Judges  of  those 

i  iving  reserved  to  them  a  discretionary  power  to  [287]  grant  such  ap] 

which  power  has  been  exercised,  I'ooneakhoty  Moodeliar  v.  The  King  ('■'•  Knapp's  P.C. 

ga  Kurboolu  Mahomed  v.  The  Queen  (4  Moore's  P.C.  Cases,  239),  Nga 

v  v.  Tht    Qut  7    M        •   -   Ind.   App.   I  ases,   72).      The  cas- 

-•    (a   Moore's  P.C.  Cases.  276),  and  The  V'"'"1  v.  Alloo  Paroo  i  ."> 
M       e's  P.C.  I  .  though  cases  in  which  leave  to  appeal  was  refused  by  the 

Court  in  India,  are  yet  authorities  showing  that  such  an  appeal  lies,  and  that  the 
Crown  it     ases  from  the  Supreme  Courts  in  India  has  not  parted  with  its  prerogative 

•ertain  an  appeal  in  a  criminal  suit,  merely  restricting  the  discretion  of  allowing 
such  in  the  first  instance  to  the  Judges.     The  true  question  here  is.  whether  the  Crown 

arted  with  that  right  in  cases  tried  by  the  Native  Criminal  Courts  in  India.      In 
Ames  i-'.  Moore's  P.C.  Cases.  409),  this  Court  entertained  no  doubt  as  to  its  juris- 
diction to  admit  a  criminal  appeal  from  the  Cour  Royale.  in  the  Island  of  Jersey, 
though    it    was    afterwards    discovered   that    such    a    power    was    restrained    by    an 
the  Royal  I  ssioners  of  Queen  Elizabeth,  dated  the  3rd  of  April. 

1591.  The  history  of  the  establishment  of  the  Nizamut  Adawlut.  in  India,  whose 
proceedings  we  complain  of,  is  to  be  found  in  the  preamble  to  the  Ben.  Reg.  IX.  of 
17'.'"..  It  is  there  stated  to  have  been  originally  established  in  1772.  at  Moorshed- 
abad.  ""  for  revising  the  proceedings  of  the  Provincial  Criminal  Courts  in  capital 
ca-es.  and  the  Committee  of  Revenue  at  Moorshedabad  were  vested  with  a  control 
over  this  Conn,  similar  to  that  which  the  Collectors  of  the  revenue  were  empowered 
to  exercise  over  the  Provincial  Courts.  Upon  the  abolition  of  the  Committee  [288] 
of  Revenue  at  Moorshedabad,  the  Nizamut  Adawlut  was  removed  to  Calcutta,  and 
placed  under  tVie  charge  of  a  Darogah,  or  superintendent,  subject  to  the  control  of 
the  President  in  Council,  who  revised  the  sentences  of  the  Criminal  Court  in  capital 
It  appears  that  the  Court  was  afterwards  re-established  at  Moorshedabad, 
but.  by  a  subsequent  Regulation,  of  the  3rd  December.  1790.  was  again  removed  to 
Calcutta,  and  permanently  established  there  by  sec.  66.  of  Ben.  Reg.  IX.  of  1793,  the 
Regulation  we  are  now  considering.  It  appears,  as  well  from  the  preamble  as  the 
subsequent  parts  of  this  Regulation,  that  there  always  was  a  controlling  power 
reserved  to  and  exercised  bv  the  Provincial  Government,  or  its  Officers,  and  from 
the  whole  tenor  of  the  administration  of  criminal  justice,  it  is  clear  that  there  was 
an  appeal  from  the  decision  of  this  Court  to  some  superior  Tribunal ;  if  so.  then  we 
submit,  there  must  be  an  appeal  to  the  Queen  in  Council,  as  the  dernier  restart.  The 
prerogative  of  the  Crown  in  this  respect  has  been  carefully  preserved.  It  is  not 
affected  by  Ben.  Re".  XVI.  of  17'J7.  respecting  appeals  from  the  Sudder  Dewanny 
Adawlut  in  civil  suits  to  the  King  in  Council :  the  Statute,  21  Geo.  III.  c.  70.  sec.  21, 
or  in  the  Order  in  Council  of  the  10th  of  April,  1838  (  1  Moore's  P.C.  Cases,  p.  IX).  made 
pursuant  to  the  3rd  and  4th  Will.  IV..  c.  41.  sec.  24.  which  do  not  touch  the  criminal 
jurisdiction.  We  admit  that  there  is  no  specific  enactment  in  the  above  Regulation 
or  Statutes,  or  in  any  other  of  the  Regulations,  respecting  the  Native  Criminal  Courts 
in  India.  Reg.  VI.  of  1796.  sec.  2.  gives  the  Nizamut  Adawlut  power  to  recommend 
to  the  Governor-General  a  mitigation  of  [289]  punishment  after  the  opinion  of  the 
Futwa  of  the  law  officer,  which  is  tantamount  to  a  liberty  of  appeal  to  the  supreme 
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authority,  and  tha:   being  6  -  our  case  stronger,  for  the  right  of  appe 

the  exercise  of  the  prerogative  of  the  Crown  to  revise  all  legal  proceedings 
ri»ht  inherent  in  the  Crown,  and  which  cannot  be  abrogated  except  by  the  e\ 
will  of  th(    S  -  '    Act  of  the  Legislature,  to  which  the  Sovereign  is  a  pa 

.  ative,"  B.  1  :  Chitty  "  On  the  Prerogative.''  p.  29.     And  this 

ids  the  Colonies  and  Foreign  poss   -  own. 

orren  (1   P.  Will..     .        -      also.  Memorandum.  2  P.  Will..  75),  and 

p.,  Pt.  VII..  p.   17'.     In  Reg.  v.  Cowle  (2  Burr.  856),  Lord 

ments  in  Guernsey  and  Jersey,  in  Minorca,  and  in 

'lantations  I  have  known  complaints  to  the  King  in  Council,  and  orders  to  bail 

Sir  John  Leach,  in  Cuv&l  llirin  i2  Knapp's  P 

ver  to  deprive  the  subject  of  any  of  his 
■. .  Leelairt     la  Moore's  P.C.  C  ises,  181),  and  in  re 
_h  the  sum  involved  was  in  both 
-  under  tl.  .ble  value  restricted  by  the  Canadian  Act.  :Uth  Geo.  Ill 

ippeal  was  granted  by  this  Court  to  prevent  injustice. 
subn:  a]  restriction  exists  in  respect  to  the  power  of  the 

i  to  admit  ap;  ter  in  criminal  or  civil  matters. 

S     ondlv.  the  wl  -  riminal  prosecutions  is  directed  and  provided  for 

bv  the  Regulation  IX.  of  [290]  1793.     It  is  enough,  however,  for  our  present  argu- 
ment, to  Fth  and  forty-seventh  sections.     The  5th  section  provide 
the  apprehension  of  offenders,  and  the  manner  in  which  the  charge  is  to  be  preferred, 
.1  as  the  •  "he  warrant.     Now,  none  of  the  requisites  there  pointed  out 
were  complied  with  in  i  \     upon  the  third  a  a  ..e  Petitioner.     The 
47th  •                                   ides  the  manner  in  which  the  trial  of  pris  s  is  to  be  eon- 
(ually  disregarded.     Upon  these  two  grounds  alone,  which  we  are 
it  there  is           _              title  us  to  leave  to  appeal :  there 
sufficient  irregularity  to  have  invalidated  a  trial  in  any  Criminal  Court  in  this 
try,  and  b]                 '  there  must  lie  a  remedy  for  such  irregularity  and  inj  :- 
imitted  in  Her  Majesrv's  dominions  abroad.     The  irregularities  complained 
Petitioner  as  being  contrary  to  the  mode  of  conducting  criminal  procedure. 
-  ribed  bv  I               .    VI.  of  1832,                    d  6.  were  presented  in  a  form  which 

the  Record  in  pi  ogs  in  the  English  Courts. 

3    ilty  to  all  the  charges,  and  never  was  heard  as  to  his  e 

uedan  Criminal  Code,  as  that  Regulation  provides.     A. 
the     Mahomedan     law     officer     was     not     qualified     to     try     him     on     the    third 
of      the      indictment,      and      the     whole      pro.  therefore,      were 

n    non   judiee.       In   this  country,   whether   in   civil  or  criminal  jurisdiction, 
re  there  is  err>  rd,  the  Sovereig  -       right,  by  virtue  of  the 

tive  of  flic  Crown  as  the  fountain  head  of  j-.i^tice.  to  inspect  the 
une  rule  applies  in  respect  to  Colonial  [291]  C 
j'.ish  Coin'-       I-    '  Q.  Ben.  Rep..  613).  a  writ  of  H 

I   from  the  '  to  the  Isle  of  Man:   t<>  the 

Q.  Ben.  R  :        and  also  in  A»df 

ada.     T  -  show  that  the  power  of  the  Crown  in 

.-hi  of  appeal  from  the  Criminal  Courts  abroad 
■en  take!  ailed  by  any  local  Regulation  or  Imperia     Si 

e's  Ind.  App.  I 
tthis  (         •  had  by  the  Common  law.  the  same  power  as  Courts  of  R 

idcr   ptinbymis]      -         >r  otherwis 
in  the  proceedings,  and  the  injustice  compl 
der  it  a  fit  cas  se  of  the  undo 

idmit  the  appeal. 

W.  Atherton)  and  Mr.  Welsby,  for  the  Crown. — The 
il  in  criminal       ses  is  not  an  inherent  pan  of  the 
C  Chitty.  "  On  the  Prerogal 

''etitioiie:  -  i  ■  [t  is  founded  upon  Chal- 

a  riirht  has  not  I  ir  as  Ind 

of  law  in  India,  to  tlie 

-  idder  Xizamut  Adawlut  :  therefore,  we  submit,  this 

X  -  with  respect  to  the 
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jurisdiction  exercised  by  the  Court  of  Queen'e  [292]  Bench   in   respect  to  wril 
drror,  or  Certiorari,  I  Coke's  f  n-t .,  ch.  7.  shows  the  origin  of  the  jui  isdiction  of  thai 
Court.     The  Couri  of  Queen  -  Bench  is  not  a  final  jurisdiction,  for  a  writ  of  i 

i  the  House  of  Lords.     With  respi  Regulations  in  force  in  [ndia  relied 

upon  by  the  Petitioner,  they  do  nol  give  the  jurisdiction  contei  ded  for.     From  the 

1790  to  the  year   1801,  the  Governor-General  and  members  of  the  Sim.. 
Council,  constituted  the  Nizamut  Adawlut,  as  well  as  the  Sudder  Dewanny   VA 

\  [.,  L793,  se  .  2,  and.  by  Elegs.  IV  of  1793,  Bee.  (17.  and  XI. IN.  of  1795,  the 
Governor  and  Council  are  to  be  assisted  by  a  Cazi  and  Muftees.     This  state  of  afi 
was  altered  by  Reg.  II.  of  1801,  sec.  L0,  by  which  the  Nizamut  Adawlut  was  com] 
aeraber  of  the  Supreme  Council,  two  Puisne  Judges,  am!  two  native  law  offi 
on  16,  provides  for  appeals  to  the  King  in  Council  in  civil  i  d  f or  ref e 

Governor   in  Council,  but  no  farther.     The  constitution  of  that  Court   was 
dined  by  Ben.  Regs.  XV.  of  1807,  sec.  3,  and  XII.  of  1811,  and  by  XXV. 
of  1814,  power  is  given  t..  a  sit  gle  Judge  t<>  s it  in  the  Nizamut  Adawlut.     No  mention 
i-  made  "f  appeals  in  criminal  matters  t..  England,  in  any  of  tin-../  Regula 
Stature.  21st  Geo.  III.,  c.  7ii.  see.  21,  provides  for  appeals  in  civil  ci  e  King  in 

the  subject-matter  in  dispute  shall  lie  of  the  value  .if   £5000,  and  the 
sions  of  'hat   Statute,  in  respect  to  appeals  in  civil  matters  from  the  Sudder 
any  Adawlut,  are  introduced  by  Ben.  Reg.  XVI.  of  1797.     If.  then,  the  Crown 
ever  had  the  prerogative  contended  for  by  the  Petitioner  before  the  passing  of  the 
above  Statute,  we  maintain  that  it  has  since  been  parted  with  by  Statute.     [293]  The 
v.  Eduljee  Byramjei   (5  Moore's  P.C.  Cases,  276),  The  Queen  v.  Allan  Parroo 
(Hi.  2961     In  the  latter  ease.  Lord  Brougham  doubts  the  authority  of  Christian  v. 
h,  as  it  was  the  reasoning  of  the  Reporter  himself  who  was  Counsel  in  that  ease, 
and  not  the  judgment  of  the  Court  (1   P.  Will.,  329). 

No  judgment  was  then  given,  and  the  attention  of  their  Lordships  having  been 
afterward-  drawn  to  the  Act  of  the  Indian  Legislature.  No.  XXV..  of  1861,  sec.  414, 
which  enacts  that.  "  unless  otherwise  provided  by  this  Act,  or  any  other  law  for  the 
time  being  in  force,  no  appeal  shall  lie  from  any  order  or  sentence  of  a  Criminal 
( \iurt."  their  Lordships  directed  the  petition  to  be  argued  upon  the  effect  of  the  section 
that  Act. 

Mr.  Bovill.  Q.C.,  and  Mr.  Hannen,  were  heard  upon  this  point. — First,  we  contend 
that  the  words  of  the  Act  of  the  Indian  Legislature.  No.  XXV..  of  1861,  see.  414.  do 
pply,  oi  assuming  that  they  do.  we  submit  that  the  Act  does  not  take  away  the 
right  of  appeal  claimed  by  the  Petitioner,  for  not  having  received  the  sanction  of  the 
Crown,  as  required  by  the  Imperial  Statute.  16th  and  17th  Vict.,  c.  95,  sec.  26.  that 
Act  was  ult  and  void,  so  far  as  it  affects  the  prerogative  of  the  Crown.     There 

is  qo  power  in  the  Indian  Legislature  to  interfere  with  the  prerogative  of  the  Crown, 
without   it-     ■  t.     In  this  country  no  Bill  can  lie  brought  in  affecting  the  pre- 

rogative without  the  consent  of  the  Crown.  [The  Respondent's  Counsel  interposed, 
and  cited  upon  [294]  this  point  the  Imperial  Statute.  24th  and  25th  Vict.,  c.  67. 
which  enacts,  that  no  Law  or  Regulation  made  by  the  Governor-General  in  Council 
should  be  deemed  invalid  by  reason  only  that  it  affects  the  prerogative  of  the  Crown, 
and  contended  that  such  Statute  was  retrospective.]  By  the  51th  section  of  that 
Stature,  it  is  enacted,  that  it  is  not  to  come  into  operation  till  its  publication  by  the 
irnor-General  in  Council  by  proclamation,  which  event  did  not  take  place  till 
the  16th  of  November.  L861,  after  the  passing  of  the  Act.  Xo.  25.  of  1861  :  therefore, 
though  the  clause  in  question  prevented  the  whole  of  any  Act  which  contained  a  clause 
interfering  with  the  prerogative  from  being  avoided,  it  did  not  legalize  such  interfer- 
itself.  It  cannot  be  denied  that  the  prerogative  of  the  Crown  can  only  be  taken 
away  by  express  voids,  which  are  not  to  be  found  in  the  Act.  Xo.  XXV..  sec.  414,  of 
1861.     It  so  held  with  respect  to  the  right  of  Certiorari.  The  King  v.  The 

ibitants  of  Cumberland  (6  Term  Rep..  194  i.  The  King  v.  Eaton  i2  Term  Rep..  39), 
Groenvelt  v.  Burwell  (1  Lord  Raym.,  469),  Tin  King  v.  Jukes  (8  Term  Rep.,  542). 
A',  r  v.  Moreley  (2  Burr..  1048),  Tht  King  v.  Allen  (15  E;  .  Smith  v.  The  Com- 

iioners  of  Sewers  (1  Mod..  44t.  Rea  v.  Lewis  (4  Burr..  2459),  The  King  v.  Hanson 
(4  Barn,  and  Aid..  519). 

The  Attorney-General  (Sir  W.  Atherton),  Mr.  Forsyth,  Q.C.,  and  Mr.  Welsby, 
appeared  for  the  Crown,  but  were  not  called  upon  to  address  their  Lordships. 
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Judgment  wa>  delivered  by 

[295]  Dr.  Lushingtoi        I-  apj  ears  from  the  proceedings  in  the  case  that  a  pei 
of  tl,~    ,  t  kerjee,  has  been  convicted  of  a  criminal  .  £  mely, 

tain  property  to  be  forged.     The  quest  oi  -  for  the 

f  their  Lordships  are.  first,  whether,  as  has  been  argued,  there  exists  on 

ilf  of  the  Crown,   a   prerogative   right   of  appeal  even   in  matters  of  criminal 

dly,  whether  this  is  a  proper  case  in  which  the  authority  of 

tue  i  .  terposed  for  the  purpose  of  doing  justice. 

rith   reference   to  the   existence   of   the   prerogative  of  the   Crown,   th 
[ships  are  desirous  that  no  expression  should  fall  from  them  which  in  the  slightest 
ild  throw  doubt  on  the  existence  of  that  prerogative,  not  only  under  the 
ircumstances,  but  in  others  which  might  arise,  with  reference  to  the  other 
dominions  of  the  Queen  which  may  have  been  acquired  by  conquest.     They  do  not 
think  it  necessary  that  they  should,  on  the  present  occasion,  enter  minutely  into  the 
-  upon  which  the  prerogative  of  the  Crown  is  founded.     They  think 
it   will  suffice  for  the  purpose  of  this  case,  to  assume  that  it  does  exist,  and.  con- 
flitly,  that  it   is  in  the  power  of  the  Judicial  Committee  of  the  Privy  Council, 
j  that  prerogative  right  under  the  Crown,  so  to  advise  Her  Majesty,  if  they 
ild  think  an  a]  -  -lowed  on  the  present  occasion. 

Wil         gard  to  the  merits  of  the  case  itself,  their  Lordships  certainly  are  inclined 
to  1    •■  conclusion  that  justice  has  not  been  very  well  administered  in  the 
-it  case  :  and.  supposing  it  to  have  been  a  civil,  and  not  a  criminal  case,  they 
[296]  would  have  had  no  hesitation  whatever  in  recommending  to  Her  Majesl 
allow  ai  appeal  for  the  purp  -  sidering  these  proceedings,  and  of  doing  justice 

to  the  party  complaining 

But  this  is  a  criminal  case,  and  subject  to  very  different  considerations.     Admit- 
therefore,  two  things — admitting  the  existence  of  the  prerogative  of  the  frown. 
idmitting  that  this,  p/ii/ia  facie  and  presumptively,  is  a  case  of  great  grievance 
— their  Lordships  have  now  to  determine  whether,  looking  at  all  the  circumsl 
attending  the  granting  of  appeals  in  criminal  cases,  it  would  be  their  duty  to  advise 
•y  to  grant  this  appeal  or  to  withhold  it. 
We  must   recollect,  in  the  first   place,  that  by  granting  an  appeal  is  meant 
examination  of  the  whole  of  the  proceedings  which  have  taken   place.     It   is  not 
simply  for  the  investigation  of  any  legal  question  which  might  have  arisen  :  it    - 
the  purpose  of  examining  the  whole  of  the  evidence,  and  the  whole  course  of  the 
proceedings  upon  the  trial,  to  enable  us  to  come  to  a  conclusion  upon  the  merit-.. 

\    ■       t  is   of  no  small  importance  to  bear  in  mind  that,  notwithstanding   the 
numberless    instances    in    which    an    application    of    this    kind    might    have    been 
made    to    the    Queen    in    Council    from    all    the    various    dominions    subject     to 
Her  Majesty,  from   all  those  parts  of   Her  dominions  that   were  acquired   by  con- 
it,  and  where  Her  Majesty  has  the  entire  sovereign  power  of  legislating  according 
■  te  mav  think  fit.  either  bv  Orders  in  Council,  or.  as  was  determined  on  a  former 
~ion.  by  virtue  of  Letters  from  the  Secretary  of  State,  it  is.  I  say.  to  be  borne 
in  mind  that,  in  no  instance  whatever,  of  any  grievance  however  great,  at  any  time, 
ny  attempt  ever  [297]  been  made  to  apply  to  Her  Majesty  for  leave  to  appeal 
criminal 
We  can  easily  call  to  memory  very  many  instances  which  have  occurred  in  the 
<  -  ni  which  it  has  been  alleged  that  gross  injustice  lias  been  done,  and  even  lives 

:;ced  where  they  ought  not  to  have  been  exposed  to  any  danger  :  but  no  precedent 
ippeal  of  this  nature  has  existed:  and  we  think  it  is  obvious,  upon  the  least 
ideration  of  t!  -.  how  it  is  that  no  such  precedent  h  i.  and 

how   it   l-  that  no  such  precedent   would  have  been  created,  even  if  an  attempt   had 
all  into  force  the  power  of  the  Crown.      It  may  lie  true  that  oi    - 
-    '    •         very  des  rable  to  argue  simply  from  alone:  but  the 

f  granting  an  appeal  in  cases  of  this  description  are  so  exceedingly 
■  >■  of  the  administration  of  all  criminal  juris- 
that  w.-  ran;  ibt  that  they  are  of  tin-  jr 

guiding  us  to  form  a  judgi 
^   w    if  '•  •'•'  — ■  II       V  I  an  appeal  on  this  petition,  how 
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would  the  case  stand?     It  is  simply  the  case  of  an  individual  ha-. 
of  causing  do  -  forged.     Would  not  the  same  right  apply  to  capital 

What  could  be  done  in  a  capital  easel     Is  there  any  distinction  which  can 
be  drawn.?     If  the  prei  of  Her  Majesty  gi1  ndividual  the   right  of 

appeal,  could  any  rules  y  that  right  of  appeal 

could  he  p  I,  or  could  be  restrict*.  .        S        iu   would   sjo  through  the  whole 

catal  .  and  there  is  no  doubt  whatever  [298]  that  whenever  punish 

was  likely  to  ensue  there  would  follow  an  appeal  to  Her  Majesty  in  Council,  and  con- 
sequently not  only  would  the  course  of  justice  be  maimed,  but  in  very  many  in>' 
it  would  be  entirely  prostrated. 

These  are  r  s  which  operate  upon  our  minds  in  rejecting  this  applica- 

:  not  at  all  forg  s    that   injustice  may  have  been  done  in  this  individual 

ind  not  at  all  I  power  of  the  Crown  may  be  invoked  in  another 

shape,  and  that  that  injustice  may  be  remedied.     Their  Lordships  are  of  opinion 

that  they  cannot,   under  the  existing  circumstances,  advise   Her   M       -•  ■  admit 

this  right  of  a]  will  be  done,  because  they  would 

st  that  an  application  should  be  made  to  the  constituted  authorities  who  have 

the  power  t  i   afford  a   remedy,  though   in  a  different   way.     They  doubt   not  that 

when  it  is  represented  to  those  authorities  that  this  suggestion  emanates  from  the 

Judicial  Committee,  they  will  not  be  loth  to  examine  into  the  circumstances  of  the 

case,  and  to  do  that  which  justice  may  require. 

We  have  only  one  word  more  to  say  on  the  present  occasion.  Their  Lordships  do 
not  think  it  necessary  to  enter  at  all  into  the  question  which  has  been  discussed  at 
the  Bar  this  morning  :  it  would  require  a  very  nice  examination  of  the  Statutes 
and  the  criminal  law  of  India,  which  could  only  end  in  the  same  way.  Whatever 
might  be  the  result  of  that  examination,  we  have  no  hesitation  in  saying  the  course 
we  are  now  about  to  adopt  would  be  the  course  we  should  then  recommend  Her 
Majesty  to  pursue. 

We  cannot  grant  this  application. 

-      Reg.  v.  Bertrand,  1867.  L.R.  1  P.C.  530;  4  Moo.  P.C.  (N.S.)  460:  and  note  to 
hi  re  Ames.  1841.  3  Moo.  P.C.  413.] 


[299]  ON  PETITION  FROM  THE  FALKLAND  ISLANDS. 

THE  FALKLAND  ISLANDS  COMPANY*  V.  THE  QUEEN  [June  13.  1863]. 

The  Crown  has  authority,  by  virtue  of  its  prerogative,  to  review  the  decisions  of 
all  Colonial  Courts,  whether  the  proceedings  be  of  a  civil,  or  criminal  character, 
unless  it  has  parted  with  such  authority :  but  the  inconvenience  and  in- 
expediency of  entertaining  appeals  in  criminal  cases  is  so  great,  and  the  con- 
-  •  entirely  destructive  of  the  administration  of  criminal  justice  in 
the  Colonies,  that  the  Judicial  Committee  are  very  reluctant  to  admit  an 
application  for  such  an  appeal  [1  Moo.  P.C.  (N.S.)  312]. 

Where,  however,  the  proceedings,  though  in  form  of  a  criminal,  were  in  substance 
rather  of  a  civil  character,  being  an  order  in  the  nature  of  a  summary  con- 
viction for  penalties  for  killing  animals  ferae  natovrae;  and  involved  an 
important  question  of  law  and  property,  i  amely,  the  right  of  the  Falkland 
Islands  Company  to  hunt  and  take  wild  cattle  upon  certain  grazing  stal 
and  the  lands  attached  thereto,  and  the  Ordinance  under  which  the  conviction 
-  made  gave  no  appeal:  the  Judicial  Con  tnittee,  in  the  special  circum- 
stances of  the  case,  and  in  analogy  to  the  proceeding  bv  Certiorari  in  England, 
advised  Her  Majesty  to  admit  an  appeal  from  such  Order,  or  conviction,  on 
the  understanding  that  the  question  of  title  and  right  would  appear  upon  the 

*  Present  :   Lord  Kingsdown.  the  Lord  Justice  Knight  Bruce,  Sir  Edward  Rvan, 
and  the  Lord  Justice  Turner. 
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face  of  the  record,  which  was  ordered  to  be  brought  up  [1  Moo.  P.l      N  - 
313-314]. 

\  -  jjarding  the  right  of  appeal  in  a  criminal  matter,  the  previ 

rjee,  ante  [1  Moo.  P.C     N.S 

This  was  an  application  for  leave  to  appeal  to  Her  Majesty  in  Council  from  the 
following  Order,  made  by  the  Mag   -  Court  of  the  Falkland  Islands  in  exercise 

of  their  summary  jurisdiction. 

"  Falkland  Islands  I  Be  it  remembered  that  on  the  26th  day  of  February.  1862,  com- 
to   wit.  plaint    was   made   before   us   the   undersigned,   two   of   Her 

Majesty's  Justices  of  the  Peace  in  and  for  the  said  Islands,  that  the  servants  of  the 
Falkland  Islands  Company  duly  authorized  by  the  Manager,  since  the  7th  of  February. 
•    -.  without  pernii":  in  [300]  of  the  Governor  in  writing  and  without  lawful  cause, 
on  that  part  of  the  Falkland  known  as  grazing  stations.  Nos.  9.  10.  11,  and 

12.  situate  on  the  south  side  of  Port  Salvador,  did  hunt,  wound,  capture,  and  destroy, 
to  wit.  fifty-four  wild  cattle,  the  property  of  the  Crown,  and  now  this  day.  to  wit.  the 
26th  dav  of  February  instant,  the  parties  aforesaid  appeared  before  the  said  Justices, 
and  now  having  heard  the  matter  of  complaint,  we  do  adjudge  the  said  Falkland 
Islands  Company  to  pay  to  the  Crown  the  sum  of  £1030.  sterling  on  or  before 
Wednesday  next  the  5th  March  proximo,  at  mid-day  :  and  also  to  pay  to  the  Crown 
the  sum  of  £11  8s.  2d.  for  costs  in  this  behalf,  and  if  the  said  sums  be  not  paid  into 
this  Court  on  or  before  the  said  5th  March  proximo,  we  hereby  order  the  same  to  be 
levied  bv  distress  and  sale  of  goods  and  chattels  of  the  said  Falkland  Islands  Con. 

Given  under  our  hands  and  seal  this  26th  dav  of  Februarv.  in  the  vear  of  our 
Lord.  1S62. 

A-   Stanlev.  Falkland  Islands  aforesaid. 

E.  W.  Goodlake.  J.P. 
R.  C.  Packe.  J.P." 
The  circumstances  which  gave  rise  to  the  application,  and  which  were  detailed 
in  the  petition,  were  as  follows  :  — 

The  Petitioners,  the  Falkland  Islands  Company,  are  a  corporation  incorporated 
by  Royal  Charter,  dated  the  23rd  of  December.  1851,  and  hold  large  tracts  of  land  in 
the  Falkland  I-  r  the  purpose,  among  other  things,  of  breeding  and  pasturing 

cattle. 

Previous  to  the  year  1851,  one  Samuel  Lafone  had  [301]  obtained  from  Her 
Majesty's  Government  grants  of  large  tracts  of  land  in  the  Falkland  Island 
which  grants  the  sole  dominion  over  all  wild  cattle,  which  then  were  or  might  there- 
after be  upon  the  said  tracts  of  land,  or  upon  any  other  lands  which  he  might  there- 
after possess,  was  granted  to  him,  together  with  the  riarht  to  hunt  and  take  wild 
cattle  throughout  the  whole  of  the  Islands,  for  a  limited  period,  which  period  was. 
by  an  agreement  dated  the  9th  of  January.  18.  \ded  to  the  1st  of  Januarv. 

:  and  in  the  year  1S51  these  grauts.  and  all  benefits  arising  therefrom,  were 
-r'erred  to  the  Petitioners,  and  in  1?52.  the  right  of  hunting  and  taking  cattle 
throughout  the  Island-  was  extended  by  the  Secretary  of  State  for  Her  Ma 

the  1-t  January.  1860,  and  the  Petitioners  alleged  that  since  1851  they  had 
appointed  at  great  expense  a  Manager  and  agents  to  manage  such  tracts  of  lands, 
and  had  established  farms  or  stations  for  the  breeding  and  depasturing:  of  cattle, 
and  had  imported  tame  cattle  and  sheep  to  improve  the  stock. 

;ie  9th  of  January. 
new  agreement  was  i  betweei.  the  S  F  State  for  Her  Ma 

nd  the  Petitioners,  whereby  it  was  agreed  that  an  absolute  srant  should 
e  Petitioners  of  a  e  Islands  known  as  the  Southern 

nee  of  which,  by  a  grant  dated  I 

•'ie  Petitioners,  with   a   full   and 
•   h.  kill.  tame,  and  appropriate  all  live  stock  upo> 
I  -       btained  and  held  by  [302]  the  Petit: 

in  fee.  a:  *he  cattle  upon  it.  the  Petitiom-   - 

lots  of  land  in  tl      N 
her  with  li 
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Mich  1ms  respectively.     Tin—  and  leasei  a  Regulation 

for  .li-j..i-ing  of  Crown  lands  published  by  the  Governor  of  the  Falkland  Islands  in 
1849(a). 

[303]  The  grants  of  the  lots  purported  to  granl  respectively  to  the  Company  the 
lot  or  parcel  of  land  therein  described,  to  hold  the  same  and  all  and  singular  other 
the  premises  thereby  granted,  with  their  rights,  members,  and  appurtenances,  to 
the  Company  and  (heir  successors  for  ever  at  a  pepper-corn  rent,  with  liberty  to 
resume  any  part  not  exceeding  one-twentieth  for  roads:  to  cut  timber,  and  take 
atones  for  public  works,  and  a  general  reservation  of  all  mines  and  minerals.      The 

certii  '  of  tract-  of  10,1 acres  adjoining  the  respective  lot-  were 

signed  by  the  Governor,  the  leases  purporting  to  have  been  made  in  pursuance  of 
the  Regulation  of  1849,  and  in  consideration  of  the  annual  rent  of  £10  for  the  I 
of  twenty  years,  the  parcels  being  described  by  the  boundaries  and  abutment-  of 
each  separate  t  rack 

In  1SG0,  the  Petitioners  received  in  London  from  the  Secretary  of  State  for  the 
Colonics  a  copy  of  some  recent  Rules  and  Regulations  for  the  killing  of  cattle  in  the 
Falkland  Islands,  whereby,  amongst  other  things,  the  Governor  was  authorized  to 
empowering  the  holders  thereof  to  kill  wild  cattle,  paying  to  the 
Government  a  fixed  price  per  head.  The  Petitioners,  entertaining  some  doubt 
whether  these  new  Rules  applied  to  the  lots  and  tracts  [304]  of  land  granted  and 
leased  to  them,  sought  an  interview-  with  the  Secretary  of  State  for  the  Colonies. 
when  it  was  understood  by  the  Petitioners  that  such  new  Rules  were  not  intended 
to  apply  to  lots  and  tracts  of  land  granted  in  manner  before  stated.  The  Petitioners 
also  received  a  written  intimation  from  Her  Majesty's  Land  and  Emigration  Com- 
missioners as  follows: — '"The  Commissioners  understand  the  intention  of  the 
Secretary  of  State  to  have  been  to  allow  the  Company  the  privilege  of  hunting  and 
killing  wild  cattle  which  might  be  at  any  time  on  their  land,  but  not  to  interfere  with 

This  Regulation  was  as  follows:  — 

••  A  Proi  uamation. 

"  H.  E.  The  Governor  and  Commander-in-Chief  hereby  makes  known  that  the 
following  Regulations  will  be  observed  and  foUowed  in  the  sale  and  licence  of  rural 
lands  in  the  Falkland  Islands:  — 

"  1.  The  purchaser  of  any  quantity  of  rural  lands  not  less  than  160  acres  may 
obtain  a  licence  for  depasturing  stock  on  the  surrounding  Crown  lands  subject  to  the 
following  conditions. 

"  '2.  The  Districts  in  which  such  lands  may  be  licensed  shall  be  divided  into 
stations  having  natural  boundaries,  and  containing,  as  near  as  may  be.  the  under- 
mentioned a'r< 

"  3.  The  area  of  each  station  between  sis  and  twenty-four  miles  from  Stanley 
shall  consist  of  6000  acres,  and  on  any  Crown  lands  from  Stanley  of  10,000  acres. 

"  i.  The  nearest  station  shall  not  be  less  than  six  miles  distant  from  Stanley  by 
land. 

"  5.  The  holder  of  every  licence  shall  pay  to  the  Colonial  Government  for  the 
same  a  rent  of  £10  per  annum  payable  in  advance. 

"  6.  Every  such  licence  will,  in  the  first  instance,  be  held  for  the  term  of  twenty 
years,  at  the  end  of  which  time  it  may  be  renewed  by  the  Governor  if  he  thinks  fit. 
and  no  land  included  in  the  licence  is  to  be  sold  by  the  Governor  during  the  con- 
tinuance of  the  lease. 

•  7.  All  applications  to  rent  stations  ruust  be  made  in  writing  to  the  Governor,  and 
set  forth  a  general  description  of  the  ground  wished  to  be  licensed  and  of  the 
site  of  the  proposed  homestead. 

"8.  Until  by  the  operations  of  the  Survey  department,  the  land  shall  be  divided 
stations,  the  boundaries  marked  out  by  the  individual  may  be  adopted,  provided 
they  reasonably  fulfil  the  above-mentioned  conditions,  .if   which  the  Governor  will 
judge. 

"  By  Command  of  H.  E.  The  Governor, 

"  T.  R.  Longdbn,  Chief  Clerk. 
ivernment  House,  Stanley,  Falkland  Islands.  31st  July.  1S49." 
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_>  neral  principle  that  wild  cattle  being  ferae  naturae,  nu  property  in  them  can 
be  acquired." 

In  accordance  with  this  authority  the  Petitioners  instructed  their  Manager  that 
they  were  entitled  to  hunt  and  take  the  wild  cattle  upon  their  several  lots  and  tracts. 
irrespective  of  the  new  Rules  and  Regulations:  and  without  which,  as  they  insisted, 
it  would  be  impossible  to  carry  on  their  operations  in  breeding  and  depasturing 
cattle  and  sheep;  and  on  the  1st  of  February.  1^62.  some  hunters  were  sent  upon 
the  Petitioners'  farms  situate  within  the  lots  and  tracts  for  the  purpose  of  killing 
the  wild  cattle  thereon.  Upon  this  the  Governor  of  the  Falkland  Islands  published  a 
notice  that  anv  person  who  killed  wild  cattle  without  written  permission  to  do  so, 
would  be  lined  £20  for  each  animal,  half  the  tine  to  go  to  the  informer. 

The  Petitioners'  Manager.  Mr.  Lane,  on  seeing  this  notice,  wrote  to  the  Governor, 
informing  him  of  his  instructions  from  the  Petitioners  to  kill  wild  cattle  on  their 
leased  lands,  and  insisting  on  their  right  to  do  so,  and  citing  as  authority  for  such 
right  certain  passages  Burn's  Justice,  and  the  [305]  authority  already  alluded 

to  given  by  Her  Majesty's  Land  Commissi..: 

The  Governor  transmitted  this  letter  to  Mr.  Goodlake.  the  Chairman  of  the 
Magistrates'  Court,  requesting  his  opinion  on  the  legality  of  the  claim  ;  and  in  reply 
Mr.  Goodlake,  after  referring  to  the  claim  and  the  authorities  cited  by  Mr.  Lane, 
observed.  "  I  can  only  say  for  myself  that  the  Ordinance  (a)  is  very  clear  on  the 
subject,  and  for  every  case  of  killing  the  wild  cattle  in  this  illegal  manner  whii 
brought  before  me,  and  proved  satisfactorily,  it  will  be  my  duty  to  inflict  a  fine 
of  £20,  and  to  enforce  it  on  the  goods  of  the  Company  represented  Ivy  Mi.  Lane, 
who  may  act  in  the  manner  most  likely  to  be  advantageous  to  his  employers." 

[306]  A  few  days  after  this  communication  by  the  Governor  to  Mr.  Lane,  the 
latter  was  served  with  three  several  summonses  in  the  following  form  : — "  To  James 
Lane,  of  Stanley,  Falkland  Islands:  Whereas  information  hath  this  day  been  laid 
before  the  undersigned,  one  of  Her  Majesty's  Justices  of  the  Peace.  For  that  you 
as  agent  for  the  Falkland  Islands  Company  did  authorize  the  persons  named  in  the 
margin  (.lose  Maria  Gonsale,  Pedro  Vareta.  Sintoso  Meida.  George  Smith,  servants 
of  the  said  Company)  since  the  7th  of  February,  1862,  without  permission  of  the 
Governor  in  writing,  and  without  lawful  cause  on  that  part  of  the  Falkland  Islands 
known  as  grazing  stations  Nos.  '.',  10.  11,  and  12,  on  the  south  side  of  Port  Salvador. 
and  freehold  lands  attached  to  each  station,  to  hunt,  wound,  capture,  and  destroy 
divers,  to  wit.  fifty-four  wild  cattle,  the  property  of  the  Crown,  contrary  to  the  form 
of  the  Ordinance  in  such  case  made  and  provided. 

"  These  are.  therefore,  to  command  you  in  Her  Majesty's  name  to  be.  and  appear 
on  Wednesday  next  the  26th  February,  at  10.30  o'clock  in  the  forenoon,  at  the  Court 
House.  Stanley,  before  such  Justices  of  the  Peace  for  the  said  Islands,  as  may  then  be 
there,  to  answer  to  the  said  information,  and  to  be  further  dealt  with  according  to 
law. 

(a)  The  Ordinance  alluded  to  was  the  summary  jurisdiction  Ordinance,  1853, 
of  the  Falkland  Islands.  Xos.  10  and  11,  sec.  37.  which  provided  as  follows:  — 

'  That  if  anv  person  until  the  1st  of  January,  1860,  without  being  authov:'zed  by 
the  Falkland  Islands  Company  or  their  agent,  or  after  that  period  without  the  per- 
mission of  the  ( love rii or  in  writing,  shall,  without  lawful  cause,  hunt,  wound,  capture. 
or  destroy  any  wild  cattle.  ph_rs,  goats,  or  horses,  in  the  Falkland  Islands,  he  shall 
for  each  animal  so  killed,  wounded,  captured,  or  destroyed,  pay  a  fine  not  exceeding 
£20,  and  any  persoi    who  shall  receive  such  animal,  or  any  part  thereof,  knowing 

the  same  '  been   so   unlawfully  captured   and   destroyed,   shall   pay   a   fine  not 

lit  ;    £5,  and  any  person  found  committing  any  offence  contrary  to  this  section 
be  taken  into  custody  without  a  warrant,  by  the  said  agent,  or  bv  anv  constable, 
and  d  d  until  he  can  be  broughl  before  a  Just  ice.  to  he  dealt  with  accord- 

to  law:  and  such  agent  or  constable  may  also  stop,  search,  and  detain  anv  boat 
iii  or  upon  which  there  shall  he  reason  to  suspect  thai  such  animal,  or  anv  part 
thereof,  so  unlawfully  obtained  may  be  found,  and  if  upon  search  thereupon  made. 
such  animal  or  any  portion  thereof,  shall  he  found,  then  to  convey  the  same  before  a 
Justii  rtody,  and  carry  before  a  Justice  anv  person  reasonablv 

Buspected  of  having  committed  anv  offeni  e  contrary  to  the  section." 
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Given  under  my  hand  and  seal  this  25th  day  of  February,  1862        3  anley,  in 
the  I-  id.  (Signed)  E.  \V.  i, Hake.  .(.  1'." 

The  other  summonses  were  in  the  same  form.  l>ut  did  not  specify  the  number  of 
rattle  alleged  to  have  been  killed,  and  included  an  alleged  trespass  on  other  lands 
adjoining  the  Crown  lands  specified  as  Nos.  9,  [307]  1".  11,  and  12.     On  the  21 
February,  1862,  Mr.  Lane  attend    .  •  the  sunn  ■  Magis- 

trates. Two  only  were  present,  and  one  of  these  was  the  Chief  Magistrate,  whose 
opinion  had  l^een  communicated  by  the  Governor  to  Mr.  Lane.  Witnesses  were 
examined  on  the  part  of  the  Crown,  who  deposed  to  the  finding  the  hides  of  wild 
animals  on  the  lands  in  question,  but  it  satisfactorily  proved  whether  the 

animals  had  been  killed  on  the  leased  lands  of  the  Company,  or  the  adjoining  tracts 
belonging  to  the  Crown,  and  it  v  d  by  Mr.  Lane,  on  behalf  of  the  Company, 

that  they  had  the  legal  right  to  kill  cattle  on  the  lands  in  question.  He  referred  to 
the  third  volume  of  Burn's  Justice,"  and  produced  and  read  the  letters  received  by 
him  from  the  Directors  of  the  Company  regarding  the  assertion  of  their  rights.  The 
licences  and  grants  to  the  Company  were  also  produced  and  put  in  evidence.  The 
Magistrates  having  deliberated  ordered  that  the  Falkland  Islands  Company  pay. 
as  fines  to  the  Crown,  the  sum  of  £1080,  according  to  the  Ordinance,  and  £11  8s.  2d. 
for  i  Order,  ante  [1  Moo.  P.C.  (N.S.)]  p.  29 

Application  was  made  by  Mr.  Lane  to  the  Chief  Magistrate  for  leave  to  appeal  to 
the  Governor  in  Council,  which  was  refused.  An  application  was  also  made  to  the 
Governor  to  delav  the  execution  of  the  Order,  or  to  receive  payment  by  a  Bill  drawn 
upon  the  Petitioners  in  London  :  but  both  applications  were  refused,  and  the  whole 
amount  of  the  fines  and  costs  was  levied  by  seizure  of  the  Petitioner's  property. 

The  Secretary  of  State  for  the  Colonies,  however,  on  being  applied  to  remitted 
to  the  Petitioners  a  portion  of  the  sum  levied,  viz..  £830,  which  was  [308]  accepted 
by  the  Petitioners,  without  prejudice  to  their  legal  rights. 

The  Petitioners  now  prayed  for  leave  to  appeal  against  the  above  Order,  or 
conviction. 

Sir  Hugh  Cairns.  Q.C.,  and  Mr.  Charles  F..  Pollock,  for  the  Petitioners. — The  first 
objection  that  may  be  urged  against  this  application  is  the  lapse  of  time  since  the 
Order  was  made,  and  the  apparent  delay  in  presenting  our  petition  for  leave  to 
appeal:  that  delay  is.  however,  amply  accounted  for  by  the  fact  of  the  negotiations 
which  were  in  progress  with  the  Government,  and  which  ultimately  concluded  in  the 
remission  of  a  large  portion  of  the  fines  inflicted  :  such  remission  was.  however. 
accepted  by  the  Petitioners,  without  prejudice  to  their  legal  rights,  and  the  right  of 
appeal  from  the  Order,  or  conviction.  The  distance,  moreover,  of  the  Falkland 
Islands,  and  the  uncertainty  regarding  the  laws  and  constitution  of  the  Colony,  is 
sufficient,  we' submit  to  excuse  the  delay  and  entitle  us  to  have  our  petition  received 
though  not  presented  within  a  year  and  a  day.  The  right  we  claim  is  to  catch  and 
kill  wild  cattle  within  the  lots  and  tracts  granted  to  us  under  the  Regulation  of 
1849.  It  is  the  right  of  every  man  to  hunt  and  kill  animals  ferae  naturae,  on  his  own 
land.  It  will  only  be  necessary  now  to  refer  to  the  authorities  in  support  of  this 
proposition.  That  question  was  resolved  in  The  case  of  the  Monopo  (Co  Rep.,  Part 
XL,  p.  87).  So  also  by  Coke.  4  Inst.  p.  303.  treating  of  the  Carta  de  foresta,  and  in 
the  case  in  Keilwev's  Reports,  p.  90.  Tliev  also  referred  to  the  Year  Book.  13  Hen.  VII., 
U98;  Year  Book'.  12  Hen.  VIII..  fo.  10,  1521  :  The  cage  of  [309]  Swans  (Co.  Rep- 
Part.  VII..  p.  17'/ 1 :  Bacon's  Abr.  tit.  "  Trespass  "  (E.  1 1.  Dowell  and  Saunders'  case 
(2  Roll.  3);  The  King  v.  Birt  (2  Keble,  530) :  Sutton  v.  Moody  (1  Lord  Rav..  250  -  I 
3  Salk..  290 1:  Keble  v.  HickringiU  (11  Mod.  74  i:  2  Stephens'  Comm.  p.  17  :  2  Bla. 
Coinin.  419  (Christian's  edit.),  (see  also  Churchyard  v.  Studdy,  14  East,  24  9: 
Wirkham  v.  Hawker.  7  Mee.  and  Wels.  63  :  and  Graham  v.  Ewart.  1 1  Exch.  Rep.  34  4  i  : 
1  Chitty's  "  Game  Laws,"  p.  3  :  Locke's  "'  Game  Laws,"  p.  107  :  Morgan  v.  The  Earl 
or  Abergavenny  (8  Com.  Ben..  Rep..  768) :  3  Cruise's  "  Bij ."  p.  285.  We  shall  prove 
our  title  when  the  appeal,  if  admitted,  comes  on  for  hearing  before  this  Tribunal 
on  the  merits.  All  we  contend  for  now  is,  our  right  to  appeal  against  the  Order,  or 
conviction,  of  the  7th  of  February.  1862.  That  right  depends  on  the  constitution 
of  the  Falkland  Islands,  the  prerogative  of  the  Crown,  and  the  practice  and 
jurisdiction  of  this  Tribunal  in  matters  of  this  nature.  The  Falkland  Islands  are 
a  settled  Colony,  a  constitution  and  Charter  of  Justice  was  conferred  on  them  hv  the 
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Order  in  Council  of  the  23rd  oi  June,  1843,  which  was  granted  in  pursuance  of  the 

powers  conferred  on  the  Crown  by  Statute.  6th  and  7th  Vict.,  c.  13.  see.  1.     The 

-  administered  by  the  Governor  and  an  Executive  Council,  who  make 

and  Ordinances  for  the  Colony.  The  Supreme  Court  for  the  administration 
of  Civil  and  Criminal  justice  was  constituted  by  Ordinance,  No.  10  of  1853  :  Section 
9  gives  an  appeal  to  the  Governor  in  Council  in  civil  suits.  No  similar  appeal  is 
given  in  criminal  suits.  By  sec.  49.  an  appeal  is  given  against  summary  convictions 
by  one  Magistrate.  Here  the  conviction  is  a  summary  one  made  by  the  Court  itself, 
and  from  which  if  no  appeal  be  granted,  there  will  be  an  utter  denial  [310]  of  justice. 
This  case  is  entirely  different  from  those  already  decided  in  this  Court,  in  respect  to 
a  pure  case  of  criminal  conviction  (see  previous  case.  T/ie  Queen  v.  Joykissen  Moo/.er- 
I  Moo.  P.C.  (X.S.ij.  pp.  272  2  -  This  is  in  effect  a  civil  proceeding,  and 
therefore!  the  reasoning  against  the  admission  of  an  appeal  in  criminal  matters  does 
not  applv.     It  is  exactly  like  the  case  provided  for  by  the  48th  of  the  Royal  Instruc- 

of  the  4th  of  February,  1746.  by  which  appeals  from  the  West  Indian  Islands 
are  regulated,  which  irive  an  appeal  from  convictions  of  lines  due  to  the  Crown  where 
such  fines  do  not  amount  to  the  sum  of  £500.  the  general  appealable  value  (these 

actions  are  set  out  in  the  case  of  the  Assignees  of  Manning,  3  Moore's  P.C.  I 
161-2).     We  contend  that  an  appeal  not  being  prohibited  by  any  Statute  or  Ordin- 
ance remains  and  is  inherent  in  the  Crown,  subject  of  course  to  its  discretion  in  the 
allowance,  and  we  submit  that  this  is  a  fit  and  proper  case  for  the  exercise  of  such  a 
discretion. 

The  Attorney-General  (Sir  William  Atherton),  and  Mr.  Welsby  for  the  Crown. 
opposed. — Whether  the  Appellants  are  in  or  out  of  time  no  appeal  lies  here  in  such 
a  case  as  this.  The  Falkland  Islands  are  a  settled  Colony,  the  law  of  England  is. 
therefore,  the  law  in  force  there,  unless  otherwise  provided  by  Charter  or  Order 
in  Council.  It  is  necessary  to  consider  the  consequence  of  admitting  an  appeal  in 
criminal  matters.  By  the  law  of  England  there  is  no  appeal  in  a  criminal  case,  unless 
it  be  driven  by  Statute  to  the  Quarter  Sessions.  The  only  appeal  in  a  criminal  suit 
known  to  the  law  of  England  is  by  writ  of  Error:  such  appeal,  however,  is  strictly 
confined  to  the  record;  there  is  no  record  here,  it  is  simply  a  summary  conviction. 

h  appeal  be  allowed.  British  subjects  in  the  Colo-[311]-nies  would  be  in  a  better 
position  than  Her  Majesty's  subjects  in  England  :  an  appeal  might  be  brought  from 
every  summary  conviction  in  every  Colony  to  Her  Majesty  in  Council  :  such  a  result 
would  lie  neither  legal  nor  expedient.  There  is  no  error  either  in  law  or  fact,  on 
the  face  of  the  proceedings  in  this  case,  as  would  entitle  the  parties  to  a  Certiorari, 
even  if  that  writ  had  been  applied  for  in  due  time.  Before  the  Statute.  20th  and  -1st 
Vict.,  c.  43.  there  was  no  means  of  reviving  or  questioning  a  summary  conviction 
made  by  a  Justice  of  the  Peace:  it  may  now  lie  done  by  a  case  for  the  opinion  of  the 
Superior  Court.  There  is  no  such  power  of  reviewing  convictions  in  the  Colony, 
but  it  appears  that  an  appeal  is  given  to  the  Governor  in  Council  by  the  Ordinance 
No.    In  .  -  sec.   9.   and  we  contend  that  the  Petitioners  have  mistaken   their 

remedy  G     ernor  under  that  provision. 

Judgment  was  reserved  and  now  delivered  by 

Lord  Eingsdown  (June  24,  1863). — Their  Lordships,  at  the  hearing  of  this  peti- 

entertained  a  strong  opinion  that  the  point  which  had  been  decided  by  the 

Court  below  in  convicting  the  Petitioners  of  the  offence  alleged  against  them,  was  one 

tfficicnt  difficulty  and  importance  to  make  it  desirable  that  it  should  be  subn 
to    furthi  li  ration   before    a   higher    Tribunal.      But    they    were    desirous   of 

looking  into  the  authorities  on  ti  dering  how  far  the  principles 

which  have  been  laid  down  in  former  cases  with  respect  io  appeals  in  criminal  pro- 
ceedings,  leave  them  at  liberty  to  reach  the  merits  of  the  particular  case,  without  in- 
fringing those  rules  which  it  is  of  the  greatest  importance  to  the  public  interests 
strictly  I  tin. 

[312]  P  may  b.  |  that  the  Queen  has  authority,  by  virtue  of  Her  Pre- 

view the  decisions  of  all  Colonial  Courts,  whether  the  proceedings 
a  civil  or  criminal  character,  ui  '  -•   II       \|  ij   sty  litis  parted  with  such  authority. 
I;      'he  inconvenience  of  entertaining  such  appeals  it  rictly  criminal 

nature  is  so  great.  iction  which  it  would  offer  to  the  administration  of  justice 
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in  the  Colonies  is  so  obvious,  that  it  is  very  rarely  thai  applications  to  iliis  Board 
similar  to  the  present  have  been  attended  with  suci 

The  whole  subject  was  most  fully  investigated  in  the  recent  petition  of  Joykissen 
Mookerjee,  who  had  been  convicted  of  forgery  by  one  . . t"  the  Native  criminal  Courts 
in  India  (antt  1  Moo.  l'.C.  (N.S.)],  P-  272).  The  Judicial  Committee,  by  Dr. 
Lushington.  expressed  their  opinion  that  there  had  been  a  miscarriage  of  justice  in 
that  case,  and  that  supposing  it  to  have  be  vil  and  not  a  criminal  case  they 

would  have  had  tation  whatever  in  recommending  to  Her  Majesty  to  alio 

appeal  for  the  purpose  of  considering  the  proceedings  complained  of,  and  doing 
justice  to  the  party  complaining,  and  yet  they  refused  to  interfere.     Dr.  Lushington 
ved,  that  by  granting  an  appeal  in  that  ease,  was  meant  an  examination  of  the 
whole  of  the  proceedings,  including  the  evidence,  and  that  in  no  it  ver  of 

any  grievance,  however  great,  had  any  such  appeal  been  ever  entertained,  and  that  the 
quences  of  entertaining  it  would  l>e  entirely  destruct  tve  of  the  administration  of 
all  criminal  jurisprudence,  and  that  if  injustice  had  been  done,  tie-  proper  mode  of 
remedying  it  was  by  application  to  the  Crown  in  another  shape,  and  not  by  way  of 
appeal. 

[313]  To  these  principles  their  Lordships  entirely  absent,  and  it  is  only  on  the 
ground  of  the  great  peculiarity  of  the  circumstances  of  this  case  that  their  Lordships 
are  disposed  to  advise  Her  Majesty  to  admit,  under  certain  restrictions,  an  appeal 
against  the  Order  complained  of. 

The  main  ground  is  this,  that  the  proceedings,  although  in  form  of  a  criminal, 
are  in  substance  rather  of  a  civil  nature,  deciding  a  question  of  property,  a  question 
of  great  general  importance,  involving  the  rights  Loth  of  the  Crown  and  its  grantees 
throughout  these  Islands,  and  affecting  most  materially  the  value  of  all  the  lands  in 
the  hands  of  the  holders,  on  the  one  hand,  and  the  claim  of  the  Crown  to  the  property 
in  the  wild  cattle,  on  the  other. 

It  is  obvious  that  this  is  a  question  of  too  great  importance  to  make  it  fit  that  it 
should  be  finally  concluded  by  a  summary  conviction  in  a  Police  Court. 

If  the  effect  of  their  Lordships'  determination  in  this  petition  were  confined  to 
the  particular  cases  already  decided,  and  to  the  retainer  by  the  Crown  or  its  refunding 
to  the  panics  the  amount  of  the  penalties  which  it  has  received,  and  not  alreadv 
remitted,  or  if  the  question  decided  by  the  conviction  could  be  brought  for  trial  in  a 
civil  action,  and  thus  be  carried  regularly  by  appeal  to  Her  Majesty,  their  Lordships 
are  so  impressed  with  the  danger  of  appearing  to  relax  the  rules  against  entertaining 
appeals  in  criminal  eases,  that  they  would  not  advise  Her  Majesty  to  grant  anv 
relief  upon  the  present  petition. 

But  it  seems  by  no  means  clear  that  this  question  can  be  raised  in  a  Civil  Court 
as  regards  .what  has  already  taken  place,  or  that  similar  difficulties  may  [314]  not 
prevent  the  question  from  being  tried  in  a  Civil  Court  in  cases  of  the  same  kind 
which  are  likely  to  recur,  and  their  Lordships  think  that  it  is  of  equal  importance 
to  the  Crown  and  to  the  Colonists  that  a  point  so  grave,  with  respect  to  which  thev  do 
not  of  course  intimate,  and  indeed  have  not  formed,  any  opinion  either  one  way  or 
the  other,  should  be  the  subject  of  decision  in  this  country. 

Another  circumstance  by  which  their  Lordships  are  much  influenced  is  the 
analogy  to  the  proceedings  which  would  in  similar  circumstances  have  been  com- 
petent to  the  Defendant,  if  the  conviction  had  taken  place  in  England.  The  con- 
viction might  have  been  brought  before  the  Queen's  Bench  by  writ  of  Certiorari,  and 
the  justice  of  the  decision  subjected  to  review  on  the  matters  appearing  on  the 
record.  But  in  this  case,  as  far  as  appears,  no  means  of  review  of  any  sort  existed 
in  the  Colony  :  for  though  the  Ordinance  referred  to  gives  an  appeal  to  the  Police 
Court  from  a  conviction  by  a  single  Magistrate,  the  conviction  here  has  been  pro- 
nounced by  the  Court  itself. 

For  the  reasons  assigned,  their  Lordships  will  advise  Her  Majesty  to  receive  the 
Petitioner's  appeal  for  the  purpose  of  raising  and  determining  the  important  question 
of  law  which  arises  in  it,  but  the  appeal  must  be  confined  to  that  point  alone,  and  no 
objection  of  a  merely  technical  character  must  be  considered  as  open.  Their  Lord- 
ships understand  that  the  real  question  to  be  determined  appears  upon  the  face  of 
the  record  of  the  proceedings,  the  whole  of  which  will  be  brought  up.  The  costs  of 
the  petition  must  be  reserved. 
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The  usual  security  for  the  costs  of  the  Respondent  will  be  given  to  the  amount  of 
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807     9  L.T.  103;  12  W.R.  220;  0  Cox  C.  C.  351.     See  Big.  v.  Bert  rand,  It 
L.R.  1  P.C.  530;  i  Moo.  P.C.  (N.S.)  460;  Levien-v.  Reg.,  1867,  L.R.  1  P.C.  I    - 
4  Moo.  P.C.  (N.S.)   183;  In  re  DUiet,  1887,  12  App.  Cas.  45v>  :  and  note  to  In. 
1841,   3   Moo.    P.C.   413.     Fur   subsequent   proceedings   >ee   Falkland 
Islands  Co.  v.  Reg.,  1866,  2  Moo.  P.C.  266.] 


[315]       ON  APPEAL  FROM  THE  SUPREME  COURT  OF  MAURITIUS. 

HENRY  ALEXANDER  LEISHMAN,— Appellant;  JOHN  COCHRANE.— Re- 
spondent* [July  14.  1863]. 

An  insurance  Company  was  formed  in  Calcutta,  and  registered  in  the  Supreme 
i  irt.  pursuant  to  the  Act  of  the  Indian  Legislature.  No.  XLIII..  of  1S5U.  L.. 
resident  in  the  Mauritius,  was  a  shareholder  in  this  Company,  which  was 
limited  for  rive  years.  That  time  being  about  to  expire,  a  new  Company  was 
formed  to  take  the  business  of  the  old  Company,  in  which  L.'s  name  was 
entered  by  F..  the  Company's  Secretary  at  Calcutta,  whom  he  verbally 
authorized  to  execute  the  new  co-partnership  deed.  The  Company  having 
become  Insolvent,  was  wound  up  by  the  Supreme  Court  at  Calcutta,  under  the 
provisions  of  the  Act.  No.  XLIII..  of  1850.  L.'s  name  being  on  the  li^ 
shareholders,  certain  Orders  were  made  by  the  Supreme  Court,  calling  upon 
him  to  pay  a  contribution  to  the  assets  of  the  Company.  L.  refused  and  re- 
pudiated his  liability,  on  the  ground  that  he  was  not  a  shareholder,  never 
having  given  authority  to  F.  to  execute  the  deed  of  partnership.  Upon  an 
action  in  the  Supreme  Court  in  the  Mauritius,  by  the  Official  Assignee  of  the 
1:  - "lvent  Company  against  L.  to  recover  the  amount  of  contribution  ordered 
by  the  Supreme  Court  at  Calcutta. — Held  by  the  Judicial  Committee,  affirming 
the  judgment  of  the  Court  below. 

First,  that  the  certified  copies  of  the  Orders  of  the  Supreme  Court  at  Calcutta  in 
the  matter  were  properly  admitted  in  evidence,  under  the  Act,  14th  and  15th 
Vict.,  c.  99,  without  proof  of  the  official  seals  or  signatures  of  that  Court  [1 
Moo.  P.C.    N  -     335]. 

Secondly,  that  being  satisfied  upon  the  evidence  that  L.'s  name  had  been  put  on 
the  list  of  shareholders  with  his  consent,  so  as  to  entitle  him  to  a  share  in  the 
profits,  the  Judicial  Committee  were  of  opinion  that,  in  such  circumstai 
L.  was  liable  to  pay  the  contributions  claimed,  and  that  it  was  unnecessary  to 
inquire  whether  parol  authority  would  warrant  the  execution  of  the  deed  bv  F. 
[1  Moo.  P.C.    \  -      136,337]. 

In  this  case  the  appeal  was  brought  from  a  final  judgment  of  the  Supreme  Court 
of  Mauritius,  and  also  from  three  interlocutory  Orders,  made  in  an  action  brought 
in  chat  Court  1a  the  Respondent,  the  Official  [316]  Assignee  of  the  Court  for  the 
•  clief  of  Insolvent  Debtors  at  Calcutta,  against  the  Appellant  as  a  shareholder  and 
contributory  of  the  Asiatic  Marine  Insurance  Company,  then  being  wound  up  bv  the 
Insolvent  Court  at  Calcutta. 

In  the  year.  1*17.  there  was  established,  for  five  years,  in  Calcutta  a  Joint-stock 
Company  called  "  The  Asiatic  Marine  Insurance  Office."  In  November.  1851,  pro- 
posals were  ma  renewed  Company  to  take  the  business  of  the  Company  which 
would  expire  in  May.  1852.  A  Company  was  in  pursuance  formed,  registered  under 
the  provh  No.  XLLLT.  of   1-  the!    jislative  Council  of 

Lord  Kingsdown,  the  Lord  Justice  Knight  Bruce,  and  the  Lord  Justice 
Turner. 
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India.     The  Appellant  was  the  agent  in  the  Mauritius  for  both  tl Id  i  Com 

i .any.  and  was  an  original  Bharehol  ler  in  the  old  Company,  and  his  name  was  entered 
shareholder  in  the  new  Company  on  his  alleged  verbal  authority. 

By  section  29  of  the  A.ct,  No.  XI. 111.  of  1850,  it  is  enacted,  that  a  Company  which 
-hall  commit  an  acl  of  forfeituri  shall  be  liable  to  the  jurisdiction  of  the  Court  for 
the  Relief  of  Insolvent  Debtors;  and  by  section  31  it  is  further  enacted,  that  an  ad- 
judication  of  forfeiture  against  any  Buch  Company  shall  convey  to  the  Ass 
appointed  the  whole  of  the  real  and  personal  property  of  the  Company,  and  all 
-  causes  of  suit,  and  possibilities  of  interest,  with  power  to  sue  either  at  law  or 
equity.  Section  38  enacts,  that  as  soon  after  an  adjudication  of  forfeiture  ag; 
any  Company  as  the  Official  Assignee  can  make  an  approximate  estimate  of  the 
amount  of  the  debts,  and  other  claims  against  the  Company,  or  of  any  curtain  portion 
thereof,  the  Court,  on  the  application  of  the  <  'fficittl  Assignee,  shall  order  such  sum  to 
be  [317]  raised  by  contribution  of  the  shareholders,  as  may  appear  to  the  Court 

isarv    for   the   satisfaction    of   such    debts    and    claims,    and    may.    from 
to  time,  order  such  further  sum  to  be  raised  in  like  mannei  appear  necessary  ; 

and  upon  obtaining  such  Order  the  Official  Assignee  shall  assess  the  sum  rateably 
amongst  the  shareholders,  according  to  the  number  of  shares  held  by  them  re- 
spectively, and  immediately  proceed  to  collecl  the  same,  and  monthly,  or  oftener, 
shall  report  defaulters  to  the  Court,  together  with  the  amounts  at  which  they  were 
cd  respectively:  aud  thereupon  the  Court,  if  satisfied  that   the  ent  is 

shall  order  the  paymeni  of  such  assessment  within  such  time,  and  upon  such 
notice  or  demand,  by  advertisement  or  otherwise,  as  the  Court  may  sec  fit.  By 
section  :'0.  it  is  enacted,  that  the  shareholders  of  untransferred  shares,  whose  names 
arc  in  the  last  general  memorial  (of  the  shareholders  of  the  Company),  including 
those,  if  any.  who  have  been  subsequently  returned  as  shareholders  of  the  Company, 
shall  lie  liable  and  be  called  upon  in  the  first  instance  to  satisfy  the  debts  of  the 
Company. 

The  Asiatic  Marine  Insurance  Office  was,  by  an  Order  of  the  Court  for  Relief  of 
Insolvent  Debtors  at  Calcutta,  dated  the  4th  of  August,  1855,  adjudicated  to  have 
committed  an  act  of  forfeiture,  pursuant  to  the  provisions  of  the  above-mentioned 
Act  :  and  by  another  Order  of  the  same  date  the  estate  and  effects  of  the  Company 
vested  in  the  Respondent.  I5y  further  Order  of  the  Court  of  the  6th  of  October, 
it  was  ordered  that  Rs.  1,50,000,  should  be  raised  by  contribution  of  the  share- 
holders of  the  Company  for  the  satisfaction  of  the  debts  and  other  claims  against  the 
Company.  The  Official  [318]  Assignee  assessed  the  sum  rateably  among  the  share- 
holders of  the  Company  at  the  rate  of  Rs.  2000.  per  share. 

Amongst  the  names  of  the  shareholders  of  the  Company,  was  the  Appellant's, 
then  resident  in  the  Mauritius,  who  acted  as  Agent  there  for  the  Company,  whose 
name  appeared  as  the  holder  of  two  shares,  and  he  was  accordingly  assessed  by  the 
Respondent  in  the  sum  of  Rs.  4000,  in  respect  of  his  two  shares. 

By  a  subsequent  Order  of  the  Insolvent  Court,  dated  the  5th  January.  1856.  it 
was.  amongst  other  things,  ordered,  that  the  several  shareholders  resident  in  the 
Mauritius  (the  Appellant  being  the  only  shareholder  there  resident)  who  had  up  to 
that  time  neglected  to  pay  the  respective  sums  at  which  they  had  been  assessed,  should, 
on  or  before  the  5th  of  July  then  next,  pay  to  the  Official  Assignee  the  respective  sums 
at  which  they  had  been  so  assessed,  and  that  Notice  of  the  Order  should  be  published 
in  certain  newspapers,  and  amongst  them  in  the  principal  newspaper  of  the 
Mauritius  once  in  every  month  till  the  5th  of  July  then  next  :  and  by  further  Orders 
of  the  Court,  bearing  date  10th  of  May,  1856,  the  6th  of  December.  1856,  and  7th 
of  November,  1  857.  the  Respondent  was  ordered  to  raise  the  further  sums  of  Rs.  3000, 
Rs.  2000,  and  Rs.  2000,  on  each  share  in  the  Company,  and  the  sums  were  ordered  to 
be  paid  by  the  shareholders  resident  in  the  Mauritius  on  the  10th  of  November.  1856. 
10th  of  September.  1857,  and  the  15th  July.  1858,  respectively:  and  it  was  ordered, 
that  notice  of  these  Orders  should  be  published  in  the  several  newspapers,  and 
amongst  them  in  the  principal  newspaper  in  the  Mauritius. 

Notices  of  these  Orders  were  published  in  the  [319]  Mauritius  Government  Gazette, 
being  the  principal  newspaper  of  the  Mauritius.  Application  for  payment  of  the 
several  calls  was  made  to  the  Appellant  by  Messrs.  Davy  and  Robinson,  acting 
under  a  power  of  attorney  granted  to  them  for  that  purpose  by  the  Respondent,  hut 
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the  Appellant  declined  to  pay  :  and  on  the  14th  of  August.  1860.  a  summons  was  served 
upon  tlie  Appellant  by  the  attorney  of  Messrs.  Davy  and  Robins,,!,,  setting  forth  the 
particulars  of  the  Respondent's  claim. 

On  the  28th  of  August.  I860,  an  action  was  brought  against  the  Appellant  in  the 
Supreme  Court  of  the  Mauritius,  at  the  suit  of  the  Respondent.  The  declaration 
rth.  in  substance,  the  above  facts,  and  prayed  judgment  of  the  Court  in  the  sum 
of  Els.  l^.^i"1.  with  interest  and  costs.  To  this  declaration  the  Defendant  pleaded  the 
following  pleas  :  first,  that  Plaintiff  was  without  right,  title  or  capacity  to  sue  him; 
dry,  that  the  Defendant  never  was  indebted  in  manner  and  form  as  in  Tin- 
declaration  mentioned:  and  thirdly,  that  the  Defendant,  at  the  time  of  the  alleged 
adjudication  of  insolvency  in  the  declaration  mentioned,  was  not.  nor  was  he  then, 
a  shareholder  in  the  Asiatic  Marine  Insurance  Office.  On  these  pleas  the  Respondent 
took  issue. 

0c  the  "21st  of  August,   1861,  the  action  came  on  for  hearing  before  Sir  Jean 

Edward  Remono  and  Nicholas  Gustave  Bestal.  Judges  of  the  Supreme  Court,  when 

^•1  for  the  Plaintiff  handed  in  as  evidence  certified  copies  of  all  the  pro- 

-    a  the  Court  for  the  Relief  of  Insolvent  Debtors,  at  Calcutta,  in  the  matter 

of  the  Asiatic  Marine  Insurance  Office,  together  with  the  following  power  of  attorney 

ned  by  the  Appellant  on  the  sth  of  December.  1851,  in  favour  of  Mr.  Fergusson, 

of  Calcutta,  the  Secretary  of  the  [320]  Asiatic  Marine  Insurance  Company: — "  Know 

all  men  by  these  presents,  that  I.  Henry  A.  Leishman,  have  made,  ordained,  authorized. 

constituted,   nominated   and    appointed,   and   by  these   presents   do   make,   ordain, 

authorize,  constitute,  nominate  and  appoint,  William  Frederick  Fergusson  to  be  my 

certain,  true  and  lawful  attorney,  for  me.  and  in  my  name,  and  to  and  for  my  proper 

use  and  behalf,  to  ask.  demand,  sue  or  recover  and  receive,  by  all  lawful  ways  and 

means  whatsoever,  and  from  all  and  every  person  and  persons  whomsoever  whom 

it  doth,  shall  or  may  concern,  all  and  every  such  sum  and  sums  of  money,  i 

Is,  effects  and  things  whatsoever,  which  now  are  and  which  shall  be  and 
grow  due.  owing,  payable  or  belonging  to  me,  the  said  Henry  A.   Leishman.  and 

j ally  to  act  for  me  in  all  matters  connected  with  the  Oriental  Life  Insu? 
Company  and  Asiatic  Marine  Insurance  Office,  with  full  power  to  vote  for  me  at  all 
general  or  special  meetings,  or  upon,  or  by  virtue  of  any  biR,  bond,  book,  or  upon 
account  of  trading  or  dealing,  or  upon  any  account,  ways  or  means  in  any  other  wise 

■ever:  and.  if  need  be,  to  account  and  bring  to  a  reckoning  all  or  any  pel 
or  person  concerning  the  premises,  and  upon  receipt  and  recovery  of  all  or  any  such 
sum  or  sums  of  money,  debts,  dues,  goods,  effects,  or  other  tilings,  or  any  part  thereof, 
sufficient  acquittances  and  discharges  for  me,  and  in  my  name,  from  time  to  time 
to  make  and  give:  giving  and  by  these  presents  granting  unto  my  said  attorney  or 
attorneys  jointly,  and  each  of  them  severally,  full  power  and  authority  in  and  touch- 
ing the  ], remises  to  sue.  pursue,  arrest,  attach,  seize,  sequester,  implead,  imp! 
condemn  and  prosecute,  and  thence  and  therefrom  to  acquit  and  discharge,  and  out 
of  prison  to  release:  also  for  me  to  appear,  and  my  person  to  [321]  represent,  in  all 
or  any  Court  or  Courts  or  other  places,  as  Demandant  or  Defendant  in  any 
action  or  appeal,  for  or  by  reason  of  the  premises:  likewise  one  or  more  atto 
or  attorneys  under  them  to  set.  substitute  and  appoint,  and  again  at  pleasure  to 
revoke,  and  generally  to  do.  act  and  perform  all  other  matters  and  things  in  and 
towards  the  premises   requisite  and  necessary,   as   full   as  might   or  could  be  d 
were  I   personally  present.      And   I  do  hereby  ratify  and   confirm  all  and  singular 
whatsoever  my  said  attorney  or  attorneys,  or  their  or  his  substitute  or  substitutes, 
shall  legaUy  do  or  procure  to  I"-  done  in  and  touching  the  premises.     In  v. 
whereof  I  have  hereunto  set  my  hand  and  seal  in  Calcutta,  the  8th  day  <u'  December, 
1851.       I!,'-  Respoi  '  I  also  offered  in  evidence  the  following  declaration 

of  F  dated  the  20th  April,  1860.  before  a  notary  public  at  Calcutta:— "I 

do  hi  Minly  and  Bincerely  declare  and  state  as  follows,  that   U  to  say.  under 

the  authority  contained  in  the  power  of  attori  ey  hereunto  annexed  and  mark- 
as  ah,,  under  special  verbal  instructions  from  Henry  A.  Leishman.  the  constituent  in 
tin-  said   power  named,  I  executed  a  certain  deed  of  co-partnership,  dated  the   1st 
;  L852,  of  a  Company  registered  pursuant  :,,  Act  XLIII.  of  1850  of  the 

i  ounci]  of  British  India,  and  called  the  Asiatic  Marine  Insura- 
in  the  name  and  as  the  act  and  deed  of  the  said  Henry  A.  Leishman.  making  him  a 
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shareholder  to  the  extent  of  two  shares  in  the  said  Company.    The  name  II    A    Leish 
-.1  and  subscribed  at  the  fool  of  the  said  power  as  of  the  party  executing  the 
Bame,  is  in  the  proper  handwriting  of  the  said  Henry  A.  Leishman,  with  which  I  am 
well  acquainted." 

The  Counsel  for  the  Defendant  objected  to  the  [322]  whole  of  the  evidence  thus 
put  in  "ii  behalf  of  the  Plaintiff,  on  the  grounds,  first,  thai  none  of  the  judicial 
other  documents  tendered  by  the  Plaintiff  and  purporting  to  be  authenticated  by 
official  seals  or  signatures,  were  admissible  \\  ithoul  proof  of  Buch  seals  or  signatures  ; 
econdly,  thai  even  assuming  all  such  evidence  to  be  admissible,  the  I 'la  in  tiff  had 
not  legally  proved  liis  1 

The  Court  having  taken  time  to  consider  their  decision,  delivered  an  interlocutory 
judgment  on  the  16th  October,  1861,  overruling  tin-  Defendant's  objections,  hold- 
ing that  the  cert  i tie' 1  copies  of  the  proceedings  in  the  Court  tor  the  Relief  of  Insolvent 
Debtors  in  Calcutta  were  admissible  in  evidence  under  the  Law  of  Evidence  Amend 
incut  Aet.  1  ttli  and  15th  Vict.  C.  99,  sec.  7.  and  that  these,  together  with  the  power 
of  attorney  granted  by  the  Appellant  to  Mr.  Fergusson,  constituted  .u  least  a  prima 

ainst    the   Appellant,   and   the  Court,   therefore,   directed   that    the   case 
should  he  proceeded  with  on  the  merits. 

The  Appellant  afterwards  filed  an  affidavit,  alleging  that  since  the  delivery  of 
the  above  judgment,  he  had  discovered  that  the  power  of  attorney  dated  the  8th  of 
aber,  1  ?50,  exei  uted  by  the  Appellant,  whereby  he  empowered  him  to  represent 
him  in  all  matters  connected  with  the  Asiatic  Marine  Insurance  Office, 
did  not  in  fact  relate  to  that  Company,  but  related  to  another  Com- 
pany called  the  Asiatic  Insurance  Company.  Upon  this  affidavit  the 
Appellant's  Counsel  moved  for  and  obtained  a  rule  to  show-  cause  why  oral  evidence 
as  well  as  documentary  evidence  should  not  be  allowed  in  proof  of  the  issues  raised 
between  the  parties,  and  as  set  forth  in  the  above-mentioned  affidavit  :  and  after  the 
rule  had  been  enlarged  from  time  to  time,  it  came  on  for  hearing  on  the  18th  of 
[323]  December.  1861.  when  the  rule  was  discharged  with  costs,  the  Court  beii 
opinion,  that  the  power  of  attorney  did  relate  to  the  Asiatic  Marine  Insurance  Office, 
and  that  as  the  Appellant's  non-indebtedness  to  the  Company  of  1847-52  would  not 
discharge  him  on  any  claim  which  the  Company  of  1852-57  might  have  against  him, 
the  evidence  proposed  to  be  adduced  by  him  was  irrelevant. 

The  Appellant  again  moved  the  Court  for  a  rule  to  show  cause  why  certain  oral  evi- 
dence should  not  be  adduced.  This  evidence  was  offered  for  the  purpose  of  establishing 
that  there  existed  in  India  two  Companies,  bearing  the  same  name.  viz.  "  The 
Asiatic  Marine  Insurance  Office."  and  on  the  20th  of  Match.  1862,  the  rule  was  dis- 
charged with  costs,  on  the  ground  that  this  was  substantially  the  same  application  as 
that  which  had  been  refused  by  the  Court,  on  the  former  judgment,  and  that  the 
evidence  sought  to  be  introduced  was  for  the  reasons  then  given  inadmissible. 

The  case  was  heard  on  the  merits,  and  on  the  13th  of  May,  1862,  final  judgment 
was  delivered  by  the  Court  in  favour  of  the  Plaintiff,  that  he  should  recover  against 
the  Defendant  the  sum  of  9000  dollars  for  the  deht,  with  1848  dollars  interest  thereon, 
at  the  rate  of  twelve  per  cent,  per  annum,  up  to  the  13th  day  of  May.  with  £99  lis.  8d. 
sterling  for  costs  of  suit,  the  Court  holding  that  the  Appellant  was  bound  by  the 
contract  made  on  his  behalf  by  his  attorney  Fergusson,  acting  under  the  power  of 
attorney  granted  to  him  by  the  Appellant.  This  judgment  was  substantially  based 
on  the  following  reasons: — First,  that  the  main  ground  for  the  admissibility  of  tin? 
proposed  evidence  was  fraud  on  the  part  of  Fergusson.  in  the  abuse  made  by  him  of 
the  power  [324]  of  attorney  :  but  that  no  evidence  had  been  given  that  the  members 
of  the  Company  of  1852-57  were  cognizant  of  or  had  participated  in  the  fraud,  and 
that  in  the  absence  of  such  proof  (and  saving  whatever  right  the  Defendant  might 
have  against  the  attorney  for  having  exceeded  the  limits  of  his  authority),  the  con- 
tract entered  into  by  attorney  with  the  Company  would  clearly  be  binding  on  the 
Defendant  unless  good  cause  should  be  shown  to  the  contrary  before  the  Supreme 
Court  at  Calcutta,  which  had  not  been  done;  secondly,  that  the  Court,  not  having 
appellate  jurisdiction  over  the  decisions  of  the  Supreme  Court  at  Calcutta,  could  not 
go  into  proofs  which,  if  satisfactory,  would  lead  to  setting  aside  Orders  of. that 
Court  :  and  thirdly,  that  if  the  matter  sought  to  be  put  in  evidence  constituted  a 
defence  upon  the  merits,  it  should  have  been  pleaded  in  the  Supreme  Court  in  India. 
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From  this  final  judgment,  and  the  three  interlocutory  judgments,  the  present 
appeal  was  brought. 

Sir  Hugh  Cairns.  >>.('..  and  Mr.  C.  Parks,  for  the  Appellant. — In  the  first  plate, 
we  submit,  that  the  Appellant  never  was  a  shareholder  in  the  Asiatic  Marine  In- 
surance Company.  The  evidence  tendered  by  the  Appellant  to  disprove  that  allega- 
w  as  improperly  rejected  by  the  Court  below.  No  evidence  was  produced  by  the 
Respondent  which  established  that  fact.  The  Act  of  the  Indian  Legislature.  Xo. 
XLIIL,  of  1850,  under  which  this  winding-up  took  place,  was  not  proved  in  evidence 
as  it  ought  to  have  been.  The  only  proofs  were  the  certified  copies  of  the  Ordi 
the  Insolvent  Court  at  Calcutta,  the  reception  of  which  was  objected  to  by  t he  Appel- 
lant [325]  in  the  Court  below  as  inadmissible,  but  we  do  not  now  insist  upon  that 
objection.  It  is  alleged  in  the  notarial  declaration  of  Fergusson,  that  he  had  parol 
authority  from  the  Appellant  to  sign  the  deed  on  behalf  of  the  Appellant,  but  that 
we  denv.  as  the  only  authority  he  had  was  under  the  power  of  attorney,  which  related 
exclusively  to  the  first  Company,  and  gave  no  authority  to  bind  the  Appellant  in 
relation  to  the  second  Company.  There  was  in  fact  no  authority  delegated  to  Fer- 
a    sson  to  sign  the  deed  or  take  the  shares  in  the  Appellant's  name.     We  adm 

aeral  proposition,  that  where  an  agent  acts  within  the  limits  of  his  authority, 
such  limits  being  defined  by  the  principal,  then  that  the  principal  is  liable  for  the 
ts:  but  tlu-  extent  of  the  power  of  an  agent  under  a  power  of  attorney  to 
do  acts  must  be  strictly  confined  to  the  specific  objects  of  the  power,  and  wil. 
extend  generally  to  the  transaction  of  all  business.  At t wood  v.  Munnings  (J  Barn,  and 
Cr..  278),  Hoggv.  Snait/t  (1  Taunt..  347),  EsdaUe  v.  La  Xauze  (1  You.  and  Col.,  394). 
illy,  it  cannot  be  successfully  argued  by  the  Respondent,  that  the  Orders  of  the 
Ivent  Court  at  Calcutta  upon  which  this  action  was  founded  were  the  judg 
of  a  Foreign  Court,  or  judgments  in  any  sense  of  the  word.  The  Orders  were  merely 
administrative  acts:  in  fact,  there  was  no  contestation  which  is  necessary  to  con- 
stitute a  judgment.  It  was  not  a  foreign  judgment  such  as  a  party  could  be  sued 
upon  in  this  country.  Hie  Bank  of  Australasia  v.  yias  i  16  Q.  Ben.  Rep..  717)  Hender- 
son v.  Henderson  (6  Q.  Ben.  Rep.,  288),  The  Bank  of  An--  v.  Harding  (9  Com. 
Ben.  Rep..  661.  Another  objection  is.  that  the  Orders  and  proceedings  connected  with 
the  Insolvency  were  made  and  carried  [326]  on  in  the  absence  of  the  Appellant,  and 
without  any  notice  given  to  him.  Upon  this  pioint  Courts  in  this  country  have  held 
that  it  is  contrary  to  national  justice  to  proceed  against  a  party  who  is  not  within 
the  jurisdiction  of  the  Court  in  which  the  proceedings  are  carried  on,  and  who  has 
no  notice  of  such  proceedings.  Ferguson  v.  Malum  (11  Ad.  and  Ell.  179),  Buchanan 
v.  Rncker  ( 1  Camp..  63  I,  Becqut  t  v.  MacCarthy  ( 2  Barn,  and  Ad..  95 1  |.  Moreover,  the 
declaration  is  bad  in  law,  and  would  he  held  so  here  upon  a  general  demurrer. 

Mr.  Bovill.  Q.C.,  and  Mr.  Hannen,  for  the  Respondent. — No  objection  was  raised 

in  the  Court  below,  as  to  the  declaration  being  demurrable  :  but  if  it  had  been  raised 

it  would  not  avail  as  a  defence  to  the  action,  as  the  declaration  shows,  upon  the  lace 

of  it,  that  it  is  a  claim  made  upon  the  Appellant  as  a  shareholder  in  the  Company, 

founded  upon  the  Orders  of  the  Supreme  Court  at  Calcutta,  a  Court  of  com] 

jurisdiction,  declaring  his  liability,  and  that  is  enough.     The  Bank  of  Australasia  v. 

.  16  Q.  B.  Rep.  717.  733),  The  Bank  of  Australasia  v.  Harding  (9  Com.  Ben.  Rep. 

se  of  A'<  nsall  v.  Marshall  I  1  <  Ion.  Ben..  N.S.,  24  1 1,  is  very  much  like  the 

present.     That  case  related  to  the  Indian  Act,  No.  XXIII.,  of  1845,  establishing  the 

ii   Bank   of  Calcutta  :   and   a   creditor   having   obtained   a   judgment   in   India 

e  Bank,  the  Court  of  Common  Bench  held  that  there  w-as  nothing  to  prevent 

the  creditor  from  enforcing  it  by  an  action  against  a  shareholder  in  this  country. 

I  8igl   ing    of    the    deed    by    ]•',  hi    pursuance    of    the    express    verbal 

authority  to  him  by  the  Appellant  to  do  BUch  act  :   and  according  to  the  [327]  maxim 
nia  praesumuntur  riti    esst   acta,"  will  be  taken  to  have  been  properly  done. 
Although  a  deed  could  not  bi  I  under  a  mere  verbal  authority,  yet  in  thi 

of  ■  ship,  parol  authority  is  sufficient  to  constitute  a  party  a  shareholder. 

i.dly.  the  only  question   contested   in   the  Court   below  was  as  to  the  admit* 
sibility  of  the  evidence.     We  submit  that  the  Respondent's  evidence  was  admis 
ami  sufficient,  and  that  the  evidence  given  by  the  Appellant  was  not  sufficient  to  rebut 
I  •  of  proving  that  be  was  not  a  shareholder  was  clearly 
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upon  the  Appellant.     Assuming  that  the  Indian  Act,  No.  \1.1II.  of   1850,  was 
irly  proved,  ye1  the  Court  below,  us  well  ;is  this  Court,  can  take  judicial  ni 
of  it  :  if  such  an  objection  could  be  sustained,  tl  50  back,  simply  that  the 

ay  be  proved  in  the  Supreme  Court  of  the  Mauritius.     But  it  must  be  borne 
in  mind  that  the  practi  ■  Court  at  the  Mauritius  differs  materially  from  the 

ts  in  England.     Fur  instanci  tion  of  evidence  compla 

ofbytht  Appellant,  the  practice  of  the  Court  below  requires  that  the  Appellant  Bhould 
give  notice  before  proceedii  .  mine  witnesses.      Lastly,  we  contend  that   tin- 

final  judgi  -  istained,  and  that  the  three  interlocutory  Orders  were 

not  properly  the  subject  of  an  appeal,  or  if  they  were,  that  they  are  coi 
Their  Lordships'  judgment  was  delivered  by 

Lord  Kingsdown  (July  27.  L863). — This  is  an  appeal  from  an  Order  subjecting 

the  Appellant   to  certain  payments     -d  nj.. >ii  the  [328]  shareholders  of  a  re- 

>mpany  in  Calcutta,  and  from  some  preliminary  Orders  in  the  suit. 
A  Company  called  the  Asiatic  Marine  Insurance  Company  was  established  in 
utta  in  1M7.  for  five  years,  which  expired  on  the  31s1  of  May,  1852. 
In  this  Company  the  Appellant  was  a  shareholder,  and  he  was  also  agent  for  the 
Company  in  the  Mauritius. 

a   gentleman  named  Fergusson  was  also  a  shareholder  in  this  Company,  and 
it  in  Calcutta.       In  1850,  the  Legislative  Act  for  the  regulation  of  Re- 
k  Companies  in  India  was  passed. 
In  November,  1851,  the  following  prospi        -        -  issued  of  a  renewed  Company. 
to  take  the  business  of  the  old  :  — 

•  No.  54. 

'■  Asiatic:    Marine  Insurani  e  Offk  e.  Calcutta. 

"  November,   1851. 

"The  present  term  of  the  Asiatic  Marine  Insurance  Office.  1847-52,  will  expire 
on  the  31st  dav  of  May  next,  and  it  is  proposed  to  renew  the  Office  on  the  following 

-  :  — 

"  1st.  The  Office  to  be  formed  for  a  term  of  fire  years,  and  u>  consist  of  100 
shares  of  Rs.  1000,  each. 

2nd.   No  dividend  to  be  declared  for  three  years,  or  until  the  capital  has  been 
increased  to  three  times  the  original  amount  by  the  addition  of  profits. 

"  3rd.  The  management,  as  far  as  regards  accounts  and  the  division  of  profits, 
to  be  in  Calcutta,  but  each  shareholder  to  have  the  right  to  >_'ive  a  proxy,  so  that  he 
may  be  fully  represented  in  all  cases. 

"  4th.   Business  not  to  be  commenced  until  sixty-six  shares  are  taken. 

[329]  "  5th.  The  Company  to  be  registered  in  the  Supreme  Court  of  Calcutta, 
under  Act  XLIII.  ol  that  it  can  sue  and  be  sued  in  the  name  of  the  registered 

officer,  and  shareholders  have  all  the  advantages  of  control,  etc..  provided  bv  that 
Act.  S  _:ned)  "  W.  F.  Fergusson,  Secretary." 

This  Company  was  formed  and  registered.  Fergusson  was  a  shareholder  in  the 
new  Company,  and  Secretary  to  it. 

The  Appellant  was  airent  for  it  in  Mauritius.     This  is  not  disputed,  and  his  name 
was  entered   in  the  list  of  shareholders  :     the  deed  being  executed  in  his  name  by 
-  ! i is  attorney. 

The  Legislative  Act  provides  that  on  an  application  to  the  Supreme  Court  for 
ration  of  any  Company,  there  shall  be  produced  the  deed  of  partnership,  or  a 
copy  and  a  list  of  the  Directors  and  Shareholders  Company,  verified  bv  the 

affidavit  of  the  Secretary  or  Manager. 

And  that  within  a  week  before  or  alter  1st  of  January,  and  1st  of  Julv.  in  each 
year,  a  Memorial  shall  be  placed  in  the  Court  in  which  the  Company  is  registered, 
setting  forth  in  alphabetical  order  the  names  of  all  the  partners,  with  their  several 
additions,  places  of  abode,  and  the  names  of  the  Direct-   ■ 

These  Memorials  are  to  be  signed  by  two  or  more  of  the  Directors,  and  verified 
bv  the  affidavits  ;*  one  or  more  of  them  before  the  Master  of  the  Supreme  Court  or  a 
1       imissioner  apposed  bv  the  Court. 

725 


I  MOORE  N.S.,  330  LEISHMAN   17.   COCHRANE  [1863] 

The   Willi  section  provides  that  an  office  copy  of  such  registered  deed,  or  copy 
thereof  filed  as  aforesaid,  or  a  memorial  thereof  or  of  any  part  thereof,  is  to  be  re- 
ceived in  evidence  before  all  Courts;  and  by  [330]  the  16th  section  any  persons  are  to 
be  at  liberty  to  inspect  any  such  deed,  copy,  or  memorial,  and  the  officer  of  the  Court  is 
ipply  copies  under  the  seal  of  the  Court  to  any  persons  applying  for  the  same. 

Provisions  are  contained  in  the  Act  for  the  winding-up  of  Companies  in  i 
what  is  termed  a  forfeiture,  or  declaration  of  insolvency.  The  assets  are  to  be  vested 
in  the  Official  Assignee.  The  sums  required  tor  payment  of  the  debts  are  to  he 
ssed  by  liim  on  the  shareholders,  and  orders  are  to  he  made  by  the  Supreme  Court 
tor  payment  of  the  sums  so  ordered  :  and  the  shareholders  whose  names  are  on  the 
last  ceneral  Memorial  are  to  he  liable,  in  the  first  instance,  to  pay  the  debts  of  the 
Company. 

It  must  be  presumed  that  Memorials  were  tiled  according  to  the  Act.  that  is.  two 

Memorials  in  each  year  :  the  last  of  such  Memorials  was  tiled  on  the  6th  of  July,  1855. 

is  Memorial  was  signed  by  two  Directors,  and  was  verified  by  the  affidavit  of 

of  them,  Manackjee  Rustomjee,  which  stated  that  the  paper  writing  annexed, 

marked  A.  contained  a  true  and  correct  list,  in  alphabetical  order,  of  the  names  of 

the  partners  in  the  Asiatic  Marine  Insurance  Office,  together  with  their  several  addi- 

-  and  places  of  abode,  and  also  the  number  of  shares  belonging  to  each  of  the 

said  partners,  and  also  a  true  and  collect  list  of  the  names  of  the  Directors  of  the  said 

office,  and  of  the  registered  officer. 

This  Memorial  was  r&  orded  by  order  of  Sir  Charles  M.  Jackson,  then  one  of  the 
Puisne  Judges  of  the  Supreme  Court  of  Calcutta. 

In  the  list  of  the  shareholders  contained  in  the  paper  referred  to  in  the  affidavit 
is  found  the  name  [331]  of  the  Defendant,  therein  described  as  of  Mauritius,  for 
two  shares. 

On  the  4th  of  August,  1855,  on  the  petition  of  Fergusson,  it  was  adjudged  by  the 
Supreme  Court  (which  is  the  Court  for  relief  of  Insolvent  Debtors)  that  the  Company 
had  committed  an  act  of  forfeiture  pursuant  to  the  provisions  of  the  Act. 

On  the  same  4th  of  August,  an  order  was  made  by  Sir  Lawrence  Peel,  the  Chief 
Justice  of   the   Supreme   Court,   vesting   all  the   property   of  the   Company  in   the 
Official  Assignee  for  the  time  b<  ing  of  the  Court   for  the  relief  of  Insolvent  Di 
within  the  Presidency  of  Fort  William,  in  Bengal,  subject  to  the  provisions  ol 
\ii  of  1-50  for  the  regulation  of  registered  Companies. 

On  the  6th  o  Octobi  r,  1855,  on  reading  a  petition  of  John  Cochrane,  Esq..  de- 
si  ribed  in  the  order  as  the  official  Assignee  and  Assignee  of  the  estate  and  ef 
of  the  Asiatic  Marine  Insurance  Office,  an  Order  was  made  by  the  Supreme  Court 
that  the  sum  of  Rs.  150,000  !»•  raised  by  contribution  of  the  shareholders  of  the  said 
Asiatic  Marine  Insurance  Office,  for  the  satisfaction  of  the  debts  and  other  claims 
against  the  Company. 

li    appears  that   this  sun  ssi  d   by  the  Official  Assignee  on  the  several 

shareholders  according  to  their  shares,  but  that  some  of  the  shareholders  failed  to  pay 

the  sums  so  assessed,  and  on  the  5th  of  January.   1856,  an  Order  was  made  by  the 

Supreme  Court  that  the  defaulting  shareholders  should  pay  the  sum--  so  assessed  upon 

them,  which  are  declared  to  be  at  the  rate  of  Rs.   2000  per  share,  at   certain  times 

specified   in  the  Order,   the  time  varying  according  to   [332]  the   residence  of  the 

shareholders:    shareholders  residenl   in  Calcutta  are  to  pay  on  or  before  the   1st  of 

March.  L856  :  shareholders  in  Hong  Song  and  Bombay,  on  or  before  the  3rd  of  .May, 

ilders  resid  in-  Mauritius  or  Great  Britain,  and  all  other  placet 

pecified,  on  or  before  the  5th  of  July.   I  356  ;   and  it  was  ordered  that  notii 

i In'  i  irder  be  published  in  the  Calcutta  papers  once  every  month  t ill  i he  5i h  of  July. 

ti  the  Lon<  ',ti  and  the  principal  papers  of  Hong  Kong  and  the  Mauritius, 

ing  to  the  list  of  shareholders  on  the  6th  of  July.  L855,  the  only  shareholder 

described    as   resident    in    Mauritius    i-  the   Appellant. 

re  made  by  the  Court,  first  confirming  the  assi  BS 

t,  and  then  ordering  payment  of  further  sums  assessed  on  the  shareholder-  to 

ame  effect  with  those  which  v  Iready  stated ;  the  last  Order  for  payment 

in  question  in  this  suit  being  made  on  the  5th  of  December.  1-57.  and  the  time  for 

payment  in  the  Mauritius  fixed  for  the  loth  of  July.  1858. 

A!!  dings  appear  to  have  taken  place  regularly  and  in  conformity 
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with  tin-  provisions  of  the  Act,  escepl  that  there  is  nol  evidence,  as  far  a>  »i-  can  find, 
of  the  earlier  Orders  for  payment  having  been  advertised  in  the  M  but  there 

is  evidence  that  two  of  such  Orders  were  advertised. 

The  Defendant  having  refused  to  pay  the  several  sums  assessed  upon  him,  an 
action  was  commenced  against  him  by  Cochrane,  the  Official  Asa  the  28th 

of  August,  I860,  to  recover  i1  ehicb  had  then  become  due. 

[333]  The  summons  and  a  copy  of  the  declaration  wen  D  fendant 

ally,  in  the  Island,  on  the  same  day. 

On  the  14th  of  September,  I860,  an  »  Irder  was  made  by  the  Court,  on  the  applies 

Defendant,  that  the  Plaintiff  should  give  immediate  copy  of  any  deed, 

stent,  bill,  or  other  written  document,  sel  out  or  referred  to  in  his  declaration. 

On  the  5th  of  i  ictober,  co  all  the  Orders  of  the  Insolvent  Court  at  Calcutta,  as 

well  as  of  the  affidavits  ami  other  documents  on  which  the  action  was  grounded,  were 

d  on  the  Appellant's  attorney. 

On  the  9th  of  October,  1860,  the  Defendant  put  in  the  follow  ing  defences  :  — First. 
that  the  Plaintiff  is  without  right,  title,  or  capacity  to  Bue  Defendant  in  the  in- 
action :  second,  that  the  Defendant  never  was  indebted  in  manner  and  form  as  in  the 
declaration  alleged  :  and  third,  that  the  Defendant  at  the  time  of  the  alleged  ad- 
judication in  the  declaration  mentioned  was  not.  nor  is  he.  a  shareholder  in  the  said 
supposed  Asiatic  Marine  Insurance  Company. 

On  the  11th  of  October.  I860,  a  general  replication  was  tiled  by  the  Plaintiff,  and 
on  the  same  day  notice  of  trial  was  given  to  the  Defendant  for  the  ensuing  term. 

The  cause,  therefore,  was  at  this  time  at  issue,  and  the  Defendant  had  full  notice 
of  what  it  w  as  necessary  for  him  to  prove  at  the  trial  :  he  w-as  then  in  the  Island,  and 
did  not  leave  it  for  England  till  ahout  the  month  of  March  or  April.   1861. 

The  trial  of  the  cause  seems  to  have  been  postponed  by  mutual  consent  of  the 
parties  till  the  -1st  of  August,   1861,  when  it  came  on  for  trial  before  the  first  and 

■  d  Puisne  Judges. 

[334]  The  Plaintiff,  the  present  Respondent,  put  in  evidence  certificated  copies 
of  all  the  orders,  and  other  proceedings  in  the  Superior  Court  of  Calcutta,  to  which 
we  have  referred. 

He  also  put  in  a  notarial  certificate  by  a  notary  at  Calcutta,  verifying  an  extract 
from  the  Deed  of  Association,  of  the  1st  of  June.  1852,  of  the  Company  in  question 
(by  which  the  Appellant  appeared  to  have  executed  the  deed  by  Mr.  Fergusson,  his 
attorney  i  :  a  power  of  attorney  executed  by  the  Appellant  at  Calcutta  on  the  8th  of 
December.  1851,  by  which  he  appointed  Fergusson  his  attorney  for  certain  purposes 
therein  specified,  and  a  solemn  declaration  made  by  Fergusson.  at  Calcutta  on  the 
20th  of  April.  1^60,  that  under  the  authority  contained  in  the  power  of  attorney 
annexed,  and  also  under  special  verbal  instructions  from  the  Appellant,  he  executed 
the  co-partnership  deed  of  the  1st  of  June.  1852,  in  the  name,  and  as  the  act  and  deed 
of  the  Appellant,  thereby  making  him  a  shareholder  to  the  extent  of  two  shares  in 

•  ompauy. 

The  Defendant  at  this  time  entered  into  no  evidence  whatever,  but  he  objected  to 
the  admissibility  of  the  evidence  offered  by  the  Plaintiff,  and  insisted  that  if  admis- 
sible it  was  insufficient  to  prove  the  Plaintiff's 

The  objection  seems  to  have  rested  mainly  on  the  insufficiency  of  the  certificated 
copies  to  prove  the  proceedings  in  the  Supreme  Court,  and  the  insufficiency  of  the 
proceedings  themselves,  if  proved,  to  establish  the  facts  stated  in  them.  No  objection 
appears  to  have  been  made,  or  perhaps  by  the  practice  of  the  Court  could  have  been 
made  with  success,  to  receiving  the  notarial  copy  of  the  extract  from  the  [335] 
partnership  deed,  or  to  admitting  the  declaration  of  Fergusson  instead  of  his  affidavit 
OT  examination  viva  voce. 

The  Court  after  argument  took  time  to  consider  its  judgment,  and  on  the  16th 
of  October  overruled  the  Defendant's  objections  (which  it  terms  preliminary  objec- 
tions), and  ordered  the  ease  to  be  proceeded  with  on  the  merits  on  the  first  dav  when 
the  same  two  Judges  should  be  together  on  the  Bench.  Before,  however,  this  time 
arrived,  two  applications  were  made  by  the  Defendant  to  the  Court  for  leave  to  enter 
■  viilence.  bur  these  applications  were  refused  by  the  Court  by  Orders  dated  the 
D  ber,  1861,  and  the  20th  of  March,  1862;  and  ultimately,  on  the  27th 
of  March.  1862.  the  cause  was  finally  disposed  of  on  the  merits,  and  there  was  judg- 
ment for  the  Plaintiffs. 
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from  tliis  judgment,  and  from  the  Orders  of  the  16th  of  October  and  the  l^th 
of  December,  1861,  and  the  20th  of  March.  1862,  that  this  appeal  is  brought. 

With  respect  to  the  judgment  of  the  16th  of  October,  1861 ,  the  main  objection 
taken  in  the  Court  below  to  the  admissibility  of  the  evidence — that  the  proceei 
which  had  taken  place  in  the  Supreme  Court  of  Calcutta  could  not  be  proved  by 
certificated   copies — lias   been   very   rightly  abandoned   at   our  Bar.   and   it   is  un- 
ssary,  therefore,  to  say  anything  on  that  point:  nor  do  we  think  it  neces 
me  to  anv  decision  as  to  the  Orders  of  the  18th  of  December,  1861.  and  the 
of  March.   1862.      We  prefer  to  dispose  of  the  case  upon  the  merits,  and  upon  the 
at  the  evidence  which  the  Defendant  desired  t  >  introduce  had  been  ad- 
mitted.    [336]  We  have  no  doubt  that  there  was  abundant  prima  farit  evidence  to 
justify  the  Court  in  holding  that  the  several  orders  for  payment  by  the  shareholders 
of  this  Company  to  which  we  have  adverted  were  made,  and  that  the  sui: 
upon  and  ordered  to  be  paid  by  those  shareholders  were  properly  assessed  and  ordered 
to  be  paid  bv  them  as  a  class.     But  there  was  no  order  upon  the  Defendant,  per 
sonally.  as  a  shareholder  to  pay.  and  the  question,  and  the  only  question,  on  the 
merits,  is  whether  there  was  prima  facie  evidence  to  show  that  he  was  a  shareholder, 
and.  if  so.  whether  the  evidence  which  he  afterwards  offered  to  rebut  that  case  was 
sufficient  to  rebut  it. 

The  evidence  produced  was.  in  their  Lordships'  opinion,  sufficient  to  show  that  hi* 
name  was  on  the  last  list  of  shareholders  registered  in  the  Supreme  Court  in  July. 
1855.     The  doubt  is  whether  there  is  proof  from  which  the  Court  might  reaso: 
infer  that  it  had  been  placed  there  with  his  consent.     Now  the  statement  of  Mr. 
Fergusson   is  that   he  executed  the  partnership   deed   in   1851',   on   behalf  of  the 

I I  :<ndant.  and  that  he  had  special  verbal  instructions  from  the  Defendant  to  do 
so.  It  is  said  that  a  power  to  execute  a  deed  can  only  be  validly  given  by  deed, 
and  that  a  parol  authority  is  not  sufficient  for  the  purpose.  But  a  partner  may 
become  liable  in  that  character  without  having  executed  the  partnership  deed,  and 
if  the  Court  were  satisfied  by  sufficient  "evidence  that  his  name  had  been  put  upon 
the  list  of  shareholders  with  his  consent,  so  as  to  entitle  him  to  participate  in  the 
profits  of  the  concern,  th  ir  Lordships  would  not  think  it  necessary  to  inquire  whether 
the  parol  authority  could  warrant  the  execution  of  the  deed. 

[337]  It  appears  to  their  Lordships  that  there  was  evidence  from  which  this 
inference  might  fairly  be  drawn.  In  considering  whether  it  ought  to  be  drawn 
or  not.  regard  must  be  had  to  all  the  circumstances.  There  is  the  positive  statement 
of  F(  as  to  the  instructions  given  to  him,  and  their  Lordships  do  not  find 

that  the  Defendant  ever  offered  to  pledge  his  own  oath  to  the  statement  that  he  was 
not  a  shareholder.  Possibly  the  rules  of  the  Court  might  not  allow  him  to  be 
examined  as  a  witness  on  his  own  behalf  :  but  their  Lordships  are  at  a  loss  to  conceive 
why  there  was  110  affidavit  on  the  part  of  the  Defendant  denying  that  he  was  a  share- 
holder, if  such  was  the  fact,  when  the  applications  on  his  part  were  made  to  the  Court 
for  leave  to  go  into  evidence.  Such  an  affidavit  could  not  surely  be  inadiuis- 
and  could  not  lie  otherwise  than  important.  Again,  the  inference  is  materially 
strengthened  by  the  course  which  the  Defendant  afterwards  took.  He  did  not 
propose,  by  cross-examining  Fergusson,  or  by  any  other  evidence,  oral  or  docu- 

III  ntary,  to  show  that  he  had  not  given  authority  to  any  one  to  enter  his  name  as 
a  shareholder  in  this  Company,  or  that  he  was  not  perfectly  aware,  from  first  to  last. 
that  his  name  was  on  the  list,  but  he  proposed  to  give  evidence  to  show  that  \<< 

the  new  Company,  which  began  on  July  first.  1852,  there  was  the  old  Company  under 
the  same  title  which  expired  on  the  30th  of  June,   and   which   had  carried  on  the 
•  .  and  that  the  power  of  attorney  to  Fergusson  might  relate  and  did 
relate   to   that    Company.     In    support   of   that    statement    he   tendered   two   1. 
address  d  to   him  by  Fergusson.  one  dated  the   14th  of   October,    1852 
I  -  the  new  Company,  and  addressed  to  the  [338]  Defendant 

gent   in  the  Mauritius  for  such  new  Company,  and  the  other  dated  the  7th  of 
April.  1  853,  signed  by  Fergus  S       etary,  Asiatic  Marine  Insurance  Com; 

1847-1852,"  and  addressed  to  the  Defendant  as  Agent,  Asiatic  Insurance  Com- 
pany.   1847-1852,   Pori    Louis.   Mauritius." 

Now.  the  fact  that  !!.■  1'-  fi  adant  was  a  shareholder  in  the  old  Company,  and 
agent  for  that  Company  in  the  Mauritius,  and  that  he  continued  agent  for  the  new 

728 


Norton's  patent  (ix  re)    1863]    i  moore  n.s.  339 

i  irded  no  ■  whatever  that   he        •  •   areholder   in  such 

ue\v  Company,  Hut  rather  made  it  probable  that  be  would  !>■•  a  sharehold  r. 

Their  Lordships  arc  of  opinion,  that  the  Defendant  has  I  ted  to 

id  uf  tlii>  demand  by  mere  technical  objections,  without  offering  any  evidence 
n   that  t!  ■  nanded  from  iiiui  is  not   really  due.      And  though 

they  think  that   the   pn  .  •  have  not  Keen   conducted   in  a   very  satisfa 

a  either  side,  and  that  the  truth  might  have  been  more  stablished, 

they  are  convinced  upon  the  whole  that  the  decision  below  I   with  the 

and  that  they  ought  not  to  expose  the  Respondent  to  the  ex] 
and  delay  which  would  attend  a  remit  to  the  Court   in  Mauritius. 

They  hav<    hum  ily  advised  Her  Majesty  to  affirm  the  judgment   complained  of, 
-    of  the  Plaintiff  in  the  action  has  not  been  proved  .is  distinctly  as  it 
miL'ht  hav(    been,  they  will  not  give  any  costs  of  the  appeal. 

Mews    Dig    •  t.  COMPANY.  SIX.  Share-    un    -  3.  b.  iii.  :  tit.  EVIDEM  1. 

III.  a.  Public  and  Offh  ui  Documents,  4  ;  tit.  PARTNERSHIP,  II.  2 
9  L.T.  104  :   12  W.R.  181. 


[339]  IX  RE  NORTON  S  PATENT*  [March  4.  1863]. 

The  grounds  on  which  extensions  of  Patents  are  granted  by  the  Judicial  Com- 
mittee have  all   reference  to  the  Inventor.     They  are : 

First,  to  reward  the  Inventor  for  the  peculiar  ability  and  industry  he  has  exer- 
-  d  in  making  the  discovery. 

S  ondly,  to  reward  him,  because  some  great  benefit  of  an  unusual  description 
has  by  him  been  conferred  upon  the  public  through  the  invention  itself;  or. 

Thirdlv.  because  the  Inventor  has  not  been  sufficiently  remunerated  by  the  profits 
derived  from  his  strenuous  exertions  to  make  the  invention  profitable. 

All  thes  grounds  proceed  on  the  supposition  that  the  invention  is  a  new-  and 
useful  invention.  But  where  the  Inventor  intentionally  delays  for  a  great 
length  of  time  attempting  to  put  the  invention  into  practice,  those  reasons  for 
a  prolongation  of  the  Patent  cannot  be  relied  upon  by  him.  ui 
some  reasonable  ground,  such  as  want  of  funds,  for  the  delay  \l  Moo.  P.C. 
(N.S.)  343.] 

Although  by  Statute.  7th  and  8th  Vict.,  c.  69.  sec.  4.  the  Assignee  of  a  Patentee 
is  entitled  to  apply  for  an  extension  of  Letters  Patent,  yet  he  does  not,  unle-s 
under  peculiar  circumstances,  stand  on  the  same  favourable  footing  as  the 
original  Inventor,  as  the  ground  that  the  merits  of  the  Inventor  ought  to  be 
properly  rewarded,  in  dealing  with  an  invention  which  has  proved  useful 
and  beneficial  to  the  public,  does  not  exist  in  the  case  of  an  Assignee,  unless 
such  Assignee  be  a  person  who  has  assisted  the  Patentee  with  funds  to  enable 
him  to  perfect  and  bring  out  his  invention,  and  thus  to  bring  it  into  use 
[1  Moo.  P.C.  (N.S.)  344]. 

Petition  by  Assignee  of  Patentee,  who  was  dead,  for  prolongation  of  Le" 
Patent,  dismissed  by  reason  (1)  that  the  Assignee  had  never  taken  any  effectual 
steps  to  apply  the  invention  to  a  useful  and  beneficial  purpose:  and  ('2). 
as  the  application,  though  by  the  Assignee,  was  in  reality  on  behalf  of  a 
Joint  Stock-Company  who  purchased  the  Letters  Patent,  with  other  Patents 
founded  upon  it.  with  no  object  to  benefit  the  original  Inventor  [1  Moo.  P.C. 
(N.S.    346,  347]. 

The  Petitioner.  Titus  Salt,  the  Assignee  of  Frederick  William  Norton,  applied  for 
an  extension  of  the  term  of  Letters  Patent  for  the  TJnited  Kingdom  granted  to  Norton 
in  the  year  1849,  for  certain  improvements  in  the  production  of  figured  fabrics. 

*  Present  :  The  Master  of  the  Rolls  (Sir  John  Romilly).  Sir  Edward  Ryan,  and 
Sir  John  Taylor  Coleridge. 
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The  Petition  alleg  Norton  had.  by  an  Indenture  of  assignment,  dated 

•J"2nd   of   Septenilx  -     -  the    Petitioner   upon   trust    for   the   [340] 

sole  and  exclusive  benefit  of   Norton   and   his  assigns,  the  unexpired   tei 

rs  Patent;  that  since  the  assignment  Norton  had  died:  that  Norton  was  the 
true   and  first   Inventor:  that   the   invention   consisted   in   valuable    improver 
iu  the  mode  of  manufacturing  figured  fabrics,  such  as  carpets,  etc.  ;  that  the 
tioner  and  those  associab  d   with  him   in   business  had  devoted  much  time  it 
deavouring  to  bring  the  invention  into  practical  operation,  and  that  in  addition  to 
the  sum  of    £400.   for  the   purchase  of  the   interest   assigned,   the   Petitioner   had 
siderable  sums  in  such  endeavours,  but  that,  owing  to  the  diffi- 
culties attending  the  introduction  of  the  invention,  the  Petitioner  had  derived  no 
remuneration   under   ti  dent,   and  that   Norton   had   not    derived   adequate 

:   and  the  Petitioner  prayed  for  a  further  ext. 
Th    petition  was  opposed.     It  appeared  from  the  evidence  that  no  effectual 
ever  been  taken  by  the  Petitioner,  who  was  an  extensive  manufacturer,  from  the 
id  of  the  assignment  by  Norton,  to  bring  the  Patent  into  general  us  -  :   and  that 
the  Petitioner  had  joined  with  others  in  forming  a  Joint-S  ay   for  the 

purpose  of  working  the  Patent  in  conjunction  with  other  Patents  founded  upon  it. 
Mr.  Bovill,  Q.C.,  and  Mr.  Aston,  for  the  Petitioner. — The  fact  of  the  Petitioner 
tentee  is  no  ground  for  refusing  an  extension.  Statute, 
ind  8th  Vict.  c.   69.   sec.   4.     The   Petitioner,  bein.    Ass  gnee,    is    in   the  same 
on  as  if  [341]  had  applied  for  an  extension.  In    ■  i. 

(2  Moore's  P.C        l  196:   see  also  upon  this  point.  /;;   re  Jlariiritk's  /'■■  tent.  19 

Aube?s  Patent,  9  Moore's  P.C.  Cases.  4:'.:  and 
foar,  P.I  (6),  and  is   entitled  to  every  induL 

In  re  Morgan's  Patent  (1  Webst.  Pat    '        3,738        Neither  is  the  arrangeniei 

Petitioner  to  part  with  the  Pa1  a  t-Stock  Company  illegal. 

this  point  thev  commented  upon  In   re  C  -  Patent  (10   V 

- 

Mr.  Grove,  Q.C.,  and  Mr.  Webster,  appeared  for  the  Opponents,  but   were 
called  upon  to  address  their  Lordships. 

Th    Master  of  I  Sir  John  Romilly]. — Their  Lordships  will  not  call  upon 

the  Opponents  in  this  case.  They  think  that  the  Petitioner  has  not  made  out  a 
sufficient  all  upon  this  Court  for  an  extension  of  the  time  of  his  Patent 

The  Peti-  I  of  this  Patent  in  the  year    In"",   and  it   appear! 

to  their  Lordships  that  the  time  which  has  elapsed  since  1853  down  to  the  pi 
time       -  hen  this  application   is  made,  places  the  Petitioner  iu  a 

dilemma  from  which  it  is  difficult  for  him  to  extricate  himself.     Their  Lord* 
think  that  if  nothing  has  been  done  with  this  Patent  for  the  period  of 
during  which  the  Petitioner  has  had  it.  it  must  be  either  because  the  Patent 

•    practically  employed  for  any  useful  or  beneficial  purpose,  or  becaus 
Petitioner  has   purposely   abstained   from  endeavouring  so  to  employ   it.     If  the 

er  w  re  the  case,  that  would  [342]  furnish  a  decisive  reason  why  their  Lords 
should  not  grant  an  extension  of  the  Patent  :  or,  on  the  other  hand,  if  the  fact  be 
that  nt  can  be  put  to  a  useful  and  beneficial  purpose,  but  the  Petil 

has  abstained  from  doing  so.  their  Lordships  are  unable  to  understand,  and  would 
require  to  have  it  explained  to  them,  why  it  should  not  have  been  put  to  a  useful 
and  beneficial  purpose  during  the  ten  years  that  the  Petitioner  has  been  poss 

Their  Lordships  think  it  would  1  •    setting  a  bad  precedent  which  would  lead 

to  injur:  f  they  were  to  countenance  that   species  of  wilful  delay. 

It  may  well  happen  in  the  progi  ess  of  discovery  and  improvement  that  is  daily  taking 

artment  ol  and  art,  that  inventions  and  discoveries  might 

the  particular  subject-matter  of  some  Patent  which,  ii 

junction  wit!  an  addition  to  it.  might  be  of  great  value  to  the  invi 

dd  not  be  put  into  ]  ithout  making  e  previous 

.  '  tit   for  which  P  obtained  on  the  faith  that,  on  the  ei- 

riginal  invention  itself ,  they  would  become  profitable* 

Lordships  it  a  Patentee  to  keep  his  Patent  unemployed 

for..  f  ten  or  twelve  years  spectation  that  such  a  state  of  th 

me    and    a-k    for  sion    of   the    Patent 
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on  tho  ground  that  lie  had  not  obtained  sufficient   remuneration  for  it.  he  would  be 
obtaining  an  undue  and  unfair  advantage:    thai   would  1>  •  mak 

ent  of  his  invention  in  order  thereby  to  obtain  of  the 

profits  properly  due  to  the  inventions  of  others,  [343]  and   would   thus  frustrate 
the  object   for  which  the  monopoly   granted  by  Letters  Patent  was  created,  vi/.,  the 

irding  of  Inventors  for  their  merit,  and  thereby  to  encourage  them  in  making 
discoveries  useful  to  mankind. 

I'h  ■  grounds  upon  which  their  Lordships  grant  extensions  of  Patents  all  have 
reference  to  the  Inventor  himself.      They  are,  in  the  first  place,  to  reward  the  Inventor 

for  the  peculiar  ability  and  industry  he  has  exercie  d   in  making  the  discovi 
in  the  second  place,  i"  reward  him  because  some  great  benefit  of  an  unusual  de 
tiou  has  by  him  been  conferred  upon  the  public  through  the  invention   itself;  or. 
lastly.  because  the  Inventor  has  not   been  sufficiently   remunerated   by   the  prolix 

derived    from    his   strenuous   exertions   to   mak''   the    invention    profitable.      All    thi 
grounds  proceed  upon  the  supposition  that   the  invention   is  a  new  and  useful   invi 

tion.       Hut    where  the   Inventor   intentionally  delays   for  a   great   length   of  i 
attempting  to  put    it    into  practice,  tin'  grounds  for  prolongation   of  the   Patent 
which  I  have  already  mentioned  cannot  be  relied  on  by  him  unless  it  be  possible  i  n 
him  to  show  gome  reasonable  excuse  lor  the  delay. 

In  some  circumstances  there  might  he  a  considerable  ground  of  excuse  arising 
from  want  of  funds:  the  pecuniary  difficulties  in  which  the  Patentee  had  been 
involved  in  working  out  his  invention  might  have  placed  him  in  a  situation  which 
had  made  it  extremely  difficult  for  him  to  obtain  the  means  for  taking  the  necessary 
steps  to  put  the  Patent  into  operation.  But  it  appears  that  no  such  circumstances 
have  existed  in  the  present  case.  The  present  Petitioner  is  a  gentleman  possessed 
of  affluence  and  [344]  ample  means  to  put  this  invention  into  operation,  and  yel 
it  app  ars  that  he  has  taken  no  effectual  steps  for  this  purpose  during  the  whole 
period  which   he  has  enjoyed  the   Patent    from    1853   down   to  the   present    time. 

This  delay,  however,  is  not  the  only  reason  which  influences  their  Lordships 
in  coming  to  theit    presenl   decision.     The  Petitioner  is  not  the  Inventor. 

It  is  very  true  that  under  the  late  Statute,  7th  and  8th  Vict.,  c.  69,  sec  4.  a 
person  is  not  excluded  from  applying  for  a  Patent  upon  the  ground  of  his  being 
the  Assignee  of  the  Patent  ;  but  it  must  always  lie  borne  in  mind  that  the  Assignee 
of  a  Patent  does  not,  unless  under  peculiar  circumstances,  apply  on  the  same  favour- 
able footing  that  the  original  Inventor  does.  The  "round  that  the  merit-,  of  the 
Inventor  ought  to  be  properly  rewarded,  in  dealing  with  an  invention  which  has 
proved  useful  and  beneficial  to  the  public,  does  not  exist  in  the  case  of  an  Assignee, 
unless  the  Assignee  be  a  person  who  has  assisted  the  Patentee  with  funds  to  enable 
him  to  perfect  and  bring  out  his  invention,  and  has  thus  enabled  him  to  bring  it 
into  use:  none  of  which  grounds  exist  in  the  present  case.  The  reason  why  the 
Assignee  of  a  Patent  is  not  precluded  from  making  an  application  for  an  extension 
of  it,  is  because,  as  was  stated  by  Lord  Brougham  in  the  case  of  Morgan's  Patent 
(  I  Webster's  Pat.  Cases.  738),  if  he  were  so  precluded  it  would  diminish  the  value 
of  the  Patent  in  the  hands  of  the  Inventor  by  not  enabling  him  to  dispose  of  his 
Patent  so  favourably  as  he  might  do  if  the  Assignee  of  it  were  not  exclud  >1  from 
applying  for  a  prolongation.  But  not  only  does  the  Petitioner  as  an  Assignee  n  ■ 
appear  in  so  favourable  a  position  as  [345]  the  Inventor,  but  in  addition  to  that. 
in  the  pii  sent  case,  it  is  not  the  Assignee  who  has  held  the  Patent  for  ten  years,  who 
properly  speaking  is  himself  applying  for  the  extension,  but  he  has  formed,  or  has 
concurred  in  forming,  a  Joint-stock  Company  to  work  this  Patent  in  conjunction 
with  others  founded  upon  it  :  and  the  application  substantially  is  that  of  the  Joint- 
Stock  Company.  This  circumstance  increases  the  unfavourable  light  in  which  their 
Lordships  have  usually  regarded  applications  of  this  kind. 

In  one  case,  namely,  tin'  case  of  Cardwell's  Patent  (10  Moore's  P.C.  Cases.  IS- '  i. 
where  the  Patentee  agreed  with  a  public  Company  to  grant  them  an  exclusive 
licence  to  use  a  Patent  and  covenanted  to  obtain  a  renewal  of  it  to  be  for  the 
exclusive  benefit  of  the  same  persons,  though  their  Lordships  held  that  tie-  matter 
which  induced  them  to  recommend  Her  Majesty  not  to  renew  the  Patent  was,  that 
the  agreement  entered  into  was  repugnant  to  the  provisions  of  the  Statute,  5th  ami 
6th  Will.  IV.,  c.  83,  still  their  Lordships  in  giving  judgment  by  the  Lord  Justice 
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Knight  Bruce  state  thus : — "  Considering  that  the  present  application  is  substantially 

rather  the  application  of  other  persons  than  of  the  Petitioner:  considering 

_  rear  advantages  the  Colaba  Press  Company  appear  to  have  derived  from  this 
Patent,  and  that,  though  originally  granted  to  the  Petitioner,  if  there  be  renewal, 
the  Company  will  probably  take  substantially  more  interest  in  the  Patent  than 
Cardwell  himself,  their  Lordships  doubt  very  much,  to  say  the  least,  whether, 
independently  of  the  particular  circumstances  to  which  I  am  about  to  advert,  there 
would  be  any  case  for  extending  the  period  of  the  present  privilege." 

[346]  Their  Lordships  also  rind  in  another       -  ase  of  the  Electric  Telegraph 

■  any.  that  Lord  Langdale.  in  delivernig  the  judgment  of  their  Lordships. 
We  do  :."r  say  it  would  be  right  to  take  into  consideration  the  mere  commercial 
transactions  of  a  Company  of  this  sort,  if  it  had  turned  out  that  the  contrary  had 
been  the  case.      They  buy  this  Patent  right  :  they  buy  it  for  a  commercial  purpose. 
not  at  all  with  the  view  of  encouraging  the  Inventors,  or  of  rewarding  the  Invei 
though  when  they  are  sinkii  _  I  wn  capital  in  this  particular  mode,  they  do  in- 

cidentally give  a  profit  to  tie  Inventors.     It  is  not  the  same  cas       -  -  tses  'Ahich 

have  arisen,  where  the  Inventor,  being  himself  struggling  with  difficulty  for  the 
want  of  capital,  is  obliged  to  obtain  the  assistance  of  persons  who  have  capital. 
giving  them  a  share  of  the  profits,  which  may  be  done  in  a  great  variety  of  ways 
and  under  many  different  stances .:  but  those  parties,  with  a  knowledge  of 

the  value  of  the  invention,  and  its  capability  of  being  reduced  to  practical  use  to 
any  extent  to  which  capital  might  be  employed  upon  it.  think  tit  to  engage  that 
capital  in  carrying  on  a  trade  by  the  use  of  this  particular  invention.'*  And. 
accordingly,  in  that  case  their  Lordships  declined  to  prolong  the  Patent.  Their 
Ix>rdships  think  that  those  observations  are  applicable  to  the  present  case. 

In  this  case  it  appears,  that  the  real  applicants  are  a  mere  Joint-stock  Company 

who  have  bought  this  Patent  for  the  purpose  of  trading  with  it.  and  with  others 

founded  upon  it.  and  not  for  any  purpose  by  means  of  which  any  benefit  can  be 

derived  by  the  original  Inventor,  who  not  only  has  Ions  since  parted  with  all  [347] 

:  terest  in  it.  but  has  since  died.       Their  Lordships  do  not  think  it  desirable 

that   a   Patent   should   be   prolonged   for  such  an   object,   and  they   are.   moreover. 

apprehensive  that,  if  they  were  to  accede  to  the  prayer  of  the  Petitioner,  it  might 

lie  that  the  other  Patents  taken  out  by  the  Petitioner  and  founded  upon  this  Patent. 

might  derive  undue  support  from  such  extension.     It  may  be  that  these,  or  some  of 

them,  are  not  in  themselves  capable  of  being  supported  as  the  legal  subject  for  a 

Patent  (on  which  their  Lordships  express  no  opinion,  as  these  Pate:  t  the 

subject  of  the   pres  .:ry>:   but    if  the  fact    1       -  d   tin-  observation   is  of 

rt,  and  not  confined  to  this  ease},  then  the  public  might  be  excluded 

from  the  rtain  known  ]  --   •  -  ■;  of  their  being  inseparably  coo- 

1   with  t  ■  •'   the   particular   invention,  the  Patent   for  which   had   been 

ided  :  and  if  the  auxiliary  and  supplementary  Patents  have  been  taken  out  by 

others  and  are  valid,  then  they,  as  has  been  alreadv  observed,  might  be  deprived  of 

their  just  prof:- -  sion  of  this  Patent  were  granl 

Taking  all  these  circumstances  into  consideration,  their  Lordships  think  it  their 
duty  humbly  to  recommend  Her  M»j<  -  grant  any  extension  of  the  Patent  in 

this  case.     We  do  not  think  costs  ought  to  be  criven  in  this  case. 

-    Dig.  tit.  PATENT:  F.  Confirmation,  btc:  2.  Renewal  and  Extension;  a. 

'Pi/.  I>.  gram  of.  to  assignee  of  patent.     S.C.  9  Jur.  (X.S.)  419:  1  N.R. 

11  W.R.  720      -  25  and  46  of  the  Patents  A  I 

and  47  Vict         57).  and  Priw  Council  Rules.   1897    Stat.  R.  and  0       - 

i  si- 
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[348]  1^  BE  BOVILL'S  PATENT  *  [April  L3  and  I  I.  L863]. 

Letters  Patent  were  granted  in  L849,  for  a  Patenl  for  England,  and  in  the  yeaj 
1853  for  Ireland  and  Scotland.  I'pon  an  application  for  a  prolongation 
of  the  three  Patents,  it  was  objected  thai  the  prior  use  of  the  English  Patenl 
rendered  the  Scotch  and  Irish  Patents  void.  Such  objection  overruled,  on 
the  ground,  thai   the  Statute,   15th  and   16th  Vict.  c.  s:s.  sec.   lis,  providing 

for  .i  single  Patenl   for  the  United  Kingd applied  in  the  circumstances 

io  this  case,  and  was  not  affected  l>v  the  53rd  section  of  that  Act  jl  Moo. 
P.C.  (N.S.)  354]. 

The  Patentee's  invention  consisted  of  improvements  upon  a  former  Patent, 
taken  out  by  him  in  consequence  of  a  communication  by  a  Foreigner.     Held. 

thai   as  the  improvements  were  novel  and  of  puhlic   utility,  the   Patentee  »a\ 

in  absence  of  adequate  remuneration,  entitled  to  an  extension  II   Moo.  P.C. 
(N.S.)  355]. 
The   Patentee  had  been   involved   in   debt   arising   from   extensive  litigation   in 
defending    his    Patent     rights,    and    had.    moreover,    mortgaged    his     Letters 

Patent,  and  entered  into  a  deed  of  arrangement  or  inspectorship  under 
the  Bankruptcy  Act   with  his  creditors.     The  petition  was  presented  by  the 

Patentee,  and  certain  mortgagees  and  others  claiming  liens  on  the  Letters 
Patent.  In  the  circumstances,  their  Lordships  granted  the  extension  of 
the  Patent  to  the  Patentee  alone  [1  Moo.  P.C  (N.S.)  356]. 

In  this  case,  the  petition  was  presented  by  the  Patentee,  George  Hinton  Bovill, 
together  with  Thomas  Cox,  Charles  Frewen  Lord.  Joseph  Cary,  Alexander  Greig, 
and  Frederick  John  Sydney  Parry,  who  were  respectively  mortgagees,  or  claimed 
a  lien  on  the  Letters  Patent,  granted  to  the  Patentee  for  England,  on  the  5th  of 
June,  1849;  for  an  invention  for  "Improvements  in  manufacturing  Wheat  and 
other  Grain  into  meal;''  and  for  Scotland,  on  the  28th  of  May,  1853,  and  Ireland, 
on  the  25th  of  May.   1853,  for  the  same  invention. 

From  the  statements  in  the  petition,  it  appeared  that  prior  to  the  year  1861, 
the  Petitioner,  Bovill,  was  extensively  engaged  in  business  as  a  manufacturing 
Engineer,  and  had  constructed  machinery  for  flour-mills  and  other  works.  That 
in  the  year  1846,  [349]  one  Enrico  Borgleaux,  a  Miller  of  Leghorn,  communicated 
to  him  the  idea  that  a  very  great  improvement  might  be  made  upon  the  old  mode 
of  grinding  wheat  and  other  grain  into  flour  and  meal  by  introducing  a  powerful 
blast  of  air  through  the  eye  and  between  the  grinding  surfaces  of  the  millstones  ; 
that  the  great  advantage  of  the  suggestion  induced  Bovill  to  devote  himself  to 
carrying  the  suggested  idea  into  practical  effect,  and  that  he  succeeded,  to  a  certain 
extent,  and,  in  the  year  1846,  obtained  Letters  Patent  for  the  invention.  That  he 
paid  to  Enrico  Borgleaux  for  the  suggestion,  and  as  his  half  interest  in  the  inven- 
tion, the  sum  of  £10,000,  and  forthwith  devoted  a  considerable  portion  of  his  time, 
to  the  neglect  of  his  other  engagements  as  Engineer,  to  the  introduction  of  the 
improvement  to  the  notice  of  the  public  and  to  its  further  perfection  by  remedying 
defects;  for,  though  considerable  advantages  were  derived  from  the  invention  for 
which  the  Patent  of  1846  was  obtained,  its  use  was  found  to  be  attended  with  in- 
convenience, owing  to  the  quantity  of  dust  created  in  the  mill  by  the  action  of  tin- 
blast  :  and  that  after  three  years'  application,  and  incurring  great  expense,  he 
succeeded  in  perfectly  completing  his  invention,  and  he  obtained  fresh  Letters 
Patent  on  the  5th  of  June.  1849.  That  the  invention  for  which  the  latter  Letters 
Patent  were  granted  was  essentially  his  own  personal  invention,  and  consisted  of  a 
combination  of  a  portion  of  the  former  invention,  the  subject  of  the  Patent  of  1846, 
with  two  new  and  important  improvements:  the  one  being  for  intercepting,  ex- 
hausting, and  carrying  off  the  plenum  of  heated  and  dust-charged  air  which  had 
been  blown  through  the  grinding-stones.  and  the  other  for  preventing  any  waste 
of  flour,  by  separa-[350]-ting  all  the  tine  flour  from  the  dusty  air  or  stive  carried 
off  by  the  exhausting  machine.  That  these  objects  were  effected  by  entirely  en- 
closing the  millstone  in  a  mill-case;  a  blast  of  air  being  then  introduced  through 
the  centre  of  the  upper  stone,  and  made,  either  by  exhaustion  or  the  pressure  of 

*  Present  :   The  Master  of  the  Rolls  (Sir  John  Romilly),  the  Chief  Justice  of  the 
Common  Pleas  (Sir  William  Erie),  and  Sir  Edward  Ryan. 
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the  blast,  to  pass  through  the  grinding  surfaces  of  the  stones.  Thai  the  air,  thus 
made  to  ventilate  I  s,  was  intercepted  and  retained  by  the  enclos 

with  all  the  tine  particles  or  dust  of  flour  with  which  it  was  charged;  the  plenum  of 
warm  dusty  air.  as  it  was  blown  into  the  .■;)-.■.  v.  as  then  exhausted  by  a  suitable 
exhausting  apparatus,  and  was  to  pass  into  a  receiving  chamber,  whose  ■ 

and  top  were  formed  of  suitable  porous  fabrics  or  ^auze.  which  strained  and  ar- 
rested all  the  fine  particles  of  Hour,  but  allowed  the  warm  air  to  pass  out  in  a  clean 
That  by  this  contrivance,  nut  only  was  the  waste  which  attends  the  us 
invention  of  1846  prevented,  but  all  escape  of  dust  into  the  mill  and  the 
attendant  injurious  effects  upon  the  workmen  were  entirely  obviated.  That  iu 
if  the  opposition  carried  on  by  a  combination  of  Millers  and  others 
to  defeat  his  Patent,  the  Petitioner.  Bovill,  had  suffered  great  pecuniary  loss.  That 
ad  been  involved  in  extensive  litigation  arising  from  actions  at  law-  and  in 
ecpiitv  for  infringement  of  his  Patent.  That  he  and  a  partner  he  had  at  that  time. 
named  Swayne,  being  unable  to  fulfil  their  engagements,  they  were  in  the  year  1857 
compelled  to  stop  paymenl  and  to  enter  into  a  deed  of  arrangement  or  inspector 
ship,  pursuant  to  the  Bankruptcy  Act  then  in  force.  That  to  meet  the  expense-  of 
the  iegal  proceedings,  the  Petitioner,  Bovill,  borrowed  money  of  one  [351]  ! 
ford,  on  the  security  of  the  Patenl  of  1846,  which  led  to  proceedings  in  equity. 
That  by  an  Indenture  of  tin-  23rd  of  February,  1856,  the  Letters  Patent  for  E  _ 
land  of  the  5th  of  June.  1849,  were  assigned  to  the  other  Petitioners,  Joseph  Cary. 
Alexander  Greig,  and  Frederick  John  Sidney  Perry,  as  a  security  for  sums  of 
monev  due  to  them  upon  certain  trusts  and  conditions  therein  contained  :  and  also 
bv  aii  indenture  dated  the  4th  of  October,  1856,  by  Swayne  and  the  Petitioner, 
Bovill,  thev  assigned  to  Thomas  Cox  and  Charles  Frewen  Lord,  their  interest  in 
the  Letters  Patent  for  England  of  the  5th  of  June.  1849.  as  a  security  for  the 
pavmem  of  certain  sums  of  money  due  to  them  for  costs  and  other  matters, 
on  the  conditions  therein  expressed.  And  the  petition  alleged  that,  owing 
to  the  loss  of  time  and  discredit  thrown  in  the  first  instance  upon 
the  invention,  by  the  opposition  of  some  of  the  Government  officer- 
Deptford,  and  owing  to  the  heavy  expenses  incurred  in  those  and  other 
trials,  made  at  the  expense  of  the  Petitioner.  Bovill,  on  other  mills,  to  prove  the 
utility  of  his  invention,  and  to  the  large  outlay  in  paying  £10,000,  to  Enrico 
Bi  i  jleaux  for  his  share  in  the  original  invention,  and  in  defending  the  Letters 
Patent  in  various  actions,  no  remuneration  for  the  expense  and  labour  incurred 
in   perfecting   the   invention   had   been     yet     received:   and   it   was   submitted  that. 

S  had  to  the  special  circumstances  of  the  case,  inasmuch  as  the  c 
which  had  prevented  the  Petitioner.  Bovill.  receiving  due  remuneration  were 
primarily  attributable,  among  oilier  matters,  to  the  unnecessary  opposition  of 
of  the  Governmenl  officials  to  the  use  of  his  invention,  which  involved  him  iu 
difficulties  from  which  he  had  hitherto  been  unable  to  extricate  himself,  a  [352] 
prolongation  of  the  Letters  Patent  for  seven  years  would  not  be  sufficient,  and  the 
petition  prayed  for  an  additional  term  of  fourteen  years. 

Various   caveats    were   entered    and  as   tiled.        These   objections   sub- 

ally  were,  first,  thai  there  were  qo  merits  :  secondly,  that  the  invention  was  not 
a  new  invention  :  that  it  cons  a  mere  application  of  an  old  mode  of  exhausting 

air  from  the  ease  of  millstones,  which  was  the  subject  of  a  prior  invention,  and  that 
an  extension  would  prejudice  such  prior  invention:  thirdly,  that  the  Patentee  had 
red  adequate  remuneration  :  and  fourthly,  with  respect  to  the  Scotch  and  Irish 
Patents,  it  was  submitted  that  they  were  granted  and  bore  date  after  the  enrolment 
of  the   English   Letters   Pat' 

Mr.   Grove    Q.C     Mi.   Webster,  and    Mi     Aston,  for  the  Petitioners:   Mr.  Hind- 
mar'       Q  i      Mr.  Bardy,  and  Mr.  Druce,  for  the  Opponents  ;  Mr.  Rew,  appeared  for 
Inspector,   under   the  deed   "f   arrangement,    ate!   offered   ti<>  opposition:   Mr. 
WVlsby.   fur  the  Crown. 

Evidence  was  given  of  the  novelty  and  usefulness  of  the   invention.      From  the 

'hat  the  P  dad  become  greatly  involved  bv  reason  of 

litigation  he  had  i  ngaged  in  to  protect  his  Patent  rights,  that  he  had 

nun'  Letters  Patent,  and  ultimately  thai  his  affairs  were  placed  under  an 

ins] torship. 
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■  n  the  qu  lity  ••!  the  Scotcb  a 

••■(1  after  I  i  by 

[353]    Mr.    Hind  First,   thai   t: 

blic  use  in  England  !■•  i  to  the  date  oi 

v.  Ann.  st.   Pat.  Cases  i 

Robinson'  '.  C.I 

Pat.  I  1  that  thi  red  by  the  ojierat. 

Statute.  7th  and  8th  Vict.,  7,  amen  Si     me.  5th  and  6th  Will. 

IV  -  -     ondly.  tliat   t  Q,   whicl 

i  only  in  ini]  i  Borgleau    - 

Mr.  Grove,  Q.I  Ins  sted  that  I       S       ite,   loth  and   16tl.    \ 

sec.   I"         •  wer  to  the  first  objection;  that  section  enacting,  that 

Letters  Patent,  issued  under  the  Great  Seal,  ai  tend  to  the  whole  kingdom: 

aring  been  passed  in   1852,  before  the  date  of  the  Scotch  and  Irish  Pa' 
rend  valid,  and  that  the  53r  .  which  provides  that  i 

Letters   Patent    for    England.    Scotland,   or   Ireland   had  been   granted   bei 

of   that     \  si    July.    1852  any   invention,   Letters    1' 

ted   for  such    invention,  in  like  manner  as   if  thi      -  had   not 

:  1.  did  not   affect  The  question,  as  t      I    -  .  related  only  to  the  appor- 

tionment        fees  stamps  for  the  particular  Letters  Patent   i        1!    »] 

land,  or  Ireland.     He  further  contended  that  sectio     '        the  Kith  and  17tL  Vict., 
c.  115.  with  respect  t"  prolongation,  provided  for  the  making  and  sealing  of  [354] 
new  Letters  Patent,  according  to  the  provisions  of  the   15th  and   16th   Vict., 
and  incorporated  the  forrnei   S  with  it.     Up  »nd  objection,  he  cited 

and  relied  on  Lord  Broug  -  judgment  in  SoameJ  Patent  il  Webst.  Pat.  t 

\here  it  was  decided  that  t;  :  further  improvements  having  been  made 

by  the  Patentee  »a>  an  argument  in  favour  of  an  extension. 

Tl.  of  the  Rolls    Sir  John   1!  i  uilly]:   Their  Lords        -  have  had  to  con- 

sider the  objection  taken  by  Mr.  Hindmarch  to  the  validity  Scot       and  Irish 

Patents.      In  cons  _  int.  and  having  regard  to  the  effect  of  the  Statutes. 

and  having  regard  especially  to  the  circumstances  that  by  the  18th  sect  :"  the 

Paten-   A  ?52        at      and  16th  Vict.,  c.   83,)  Patents  granted  after  the  time 

when  that  Act  can  •  e,  were  for  the  whole  of  the  United  Kingdom  of  Great 

Britain  and  Ireland,  the  Channel  Islands,  and  Isle         Man.  and  that  separate 

Patents  were  not  requisite  for  each  division  of  the  kingdom,  and  also  having  >    s 
to  the  53rd  section  of  that  Act.  which  was  afterwards  repealed  and  re- 

nice,  with  some  slight  variations,  by  the  7th  section  of  the  Sta- 
ndi Vict.,  c.  11;  -  T<.">.">.  which  d  -        sr  where  Letters  Patent 
for  England  or  Scotland  had  been  granted  before  the  commencement  of  the 

tent  for  England.  Scotland,  <>r  Ireland  may  be  granted  afterwards,  their 
Lordships  are  of  opinion,  that  the  effect  of  that  must  mean  that  as  the  first  Act 

ssed  for  the  whole  kingdom,  it  was  not   intended  bv 
that  [355]  enactment  to  prevent  persons  who  had  only  taken  out  a  Patent 
for  ••:  e  of  the  three  divisions  of  the  kingdom,  from  taking  out   ;  for  the  re- 

mainder, and  to  give  them  power  to  do  so.     We  do  not  think,  therefore,  havine 
•  which  have  been  cited,  and  especially  to  this  clause  of  the  late 
Act.  that  the  ol  •        rged  is  a  sufficient  obji  induce  their  Lordships 

not  to  grant   a   prolongation  of  the  three   Pa-ents.    provided  that  upon  the  other 
circui    -•  -  of  the  case  they  might  think  fit  to  di 

ships  are  unwilling  to  express  _       opinion  upon  this  point. 

beca  int  may  be  opened  in  a  Court  of  law  or  equity  afterwards,  and  the 

•  t.i  which  their  Lordships  are  desii     is         _-.  upon  this  point   is  to  sav.  that 

they  do  not  Think  it  sufficient  to  induce  their  Lordships  to  abstain  from  granting 

a    tion  to  Mr.  Bovill.  provided  that  upon  the  other  parts  of  the  c 
should  be  thought  fit  and  proper  to  d"  - 

Their  Lordships  -  sidered  very  carefully  ihe  whole  of  the  evidence 

which  has  been  brought  before  them,  and  they  are  of  opinion  that  they  are  b 

insider  the  Patent  as  valid,  and  the  evidence  has  not  induced  their  Lordships 
■me  to  any  conclusion  other  than  this — that  Mr.  Bovill  has  conferred  consider- 
able benefit   upon  the  country  by  the  introduction   described   in   his  specification. 
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and  whether  it  be  c  -    I  partly  of  an  invention  and  partly  of  a  combination  of 

re,  their  Lordships  are  of  opinion,  that  there  is  nothing  in  the  evidence 
•ract  from  his  merit  in  havii  _  lined  that  invention,  and  completing  and 

feet  in  this  country. 
[356]  In  addition  to  this  there  is  the  subject  of  accounts,  and  having   regard 
:allv  to  what  appeared  by  the  mortgage  deed,  and  as  stated  by  Mr.  W<  - 
who  appeared  for  the  Attorney  General,  as  to  the  amount  of  the  mortgage,  and  the 
■  made  by  Mr.  Lord  with  regard  to  what  claims  he  has  for  costs  and  other 
matters,  and  how  much  of  his  claim  could  only  be  proveable   under  the  de^ 
inspectorship,  their  Lordships  think  that  if  they  were  to  giant  a  prolongation  to 
the  whole  of  the  Petitioners,  it   would  be  merely  giving  it  to  the  creditor-  of  Mr. 
Bovill.  and  thev  also  think  that  upon  the  accounts,  after  making  all  allowances  for 
the  objections  -which  have  been  made.  Mr.  Bovill  has  not  received  as  much  remunera- 
tion for  his  invention  as  he  deserves,  having  regard  to  the  beneficial  characl 
the  invention  as  established  in  the  Courts  of  law  and  as  proved  before  us. 

Their  Lordships,  therefore,  have  come  to  the  conclusion  that  they   will  grant 
Mr.   Bovill  an   extension  of   five  years  of  the  three  Patents,   and  the   new   L- 
Patent  will  be  granted  to  Mr.  Bovill  alone. 

[Cf.  Bovill  v.  Finch,  1870.  L.R.  ,">  C.P.  523  ;  and  as  to  extension  of  patents  generally, 
3.  25  of  1  ~        16  and  47  Vict.,  c.  57..  and  Privy  Council 

Rules,   1897     Stal    R.  and  0.  1899,  p.  1837V] 


[357]       ON  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY  OF 

ENGLAND. 

ROBERT  MALCOLMSON   and  others.— A ppella nt <:  JOHN   MEESON.— Respon- 
dent *  [March  2  and  3,  1863]. 
The  -  Malvtxa."" 

-„tute.  24th  Vict.,  c.   10,  sec.  7.  enacts,  that  the  High  Court  of  Admiralty  shall 
have  jurisdiction  over  and  claim  for  damage  done  by  any  ship.     Held, 
a  Barge  propelled  by  oars,  and  not  up.on  the  high  seas,  was  a  ship  wit 
the  meaning  of  that  section,  which  conferred  jurisdiction  on  the  Cour 
Admiralty  in  a  cause  brought  there  by  the  owner  of  a  Barge  aga:: 

-ssel.   for  dan     _    -         asioned   bv  a  collision   within   the  lx>dy  of  a 
I  Moo.  P.<       v    -  361], 

A  steamer  coming  up  the  river  Thames  in  the  Blackwall  Reach,  having  (ll 
disregarded,  without  cause,  the  directions  of  the  Statute.  17th  and  18th 
Vict.,  c.   104  -    7,  by  not  keeping  on  that  side  of  the  fair  way  or  mid- 

channel  of  the   river,  which  lay  on   her  starboard  side:   and   (2).  the   Pilot. 
as  well  as  those  on   l>oard.  being  to  blame  in  not   keeping        i       I   look-out, 
and    otherwise   cub  ably    negligent  :    held   liable   for   damages   can-    I 
collision  with  a  B.  rgc  '  1   Moo.  P.C.  (N.S.)  372], 

The  Appellants  were  the  owners  of  the  screw   steamer,   the  Maleina.      The  Re- 
he  owner  of  the  Mystery,  a  Barge.     The  cause  was  instituted  by  the 
■ndeut  in  the  High  Court  of  Admiralty  to  recover  compensation  for  the 
:ned  by  him.  arising  out  of  a  collision  which  occurred  in  the  Blackwall  Reach, 
in  the  river  Thames,  the  effect  whereof  was  1       t  1         "      '  -      ink. 

•  of  the  cas  s: — The  Malvitta  wa»  a  screw   -team-ship  of 

ster,   m.i  crew  of  twenty-two  hands.     She  belonged  to  the 

(,ori  of  Waterford,  and  was  employed  [358]  as  a  trading  vessel  between  London  and 

At  the  time  of  th.  .n  a  voyage  from  Bel:  ?:don, 

with  ge  of  .lame-  Voss,  a  licensed  Pilot.     The 

*   Present:  The  Master  of  tie  Rolls  (Sir  John  Romilly*.  Sir  Edward  Ryan,  and 
i  hii  Taylor  Coleridge. 
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Mystery  with  about  twenty-five  tons  of  augar  on  board,  rowed  by  two  watermen, 

was  boui  '1  from  London  to  Bow  Creek,  and  at  about  half-past  sevei the  evening 

of  the  6th  December,  1861,  w.i^  in  BlackwaU  Reach,  off  the  Sea  Witch  public! 
It  was  a  Hue  evening,  and  the  tide  w.i~  about  two  hours'  ebb,  running  strongly. 

The  case  of  the  Mystery  was,  that  the  wind  was  S.W.  That  the  Mystery  was 
rather  to  the  southward  of  mid-stream,  that  is  to  Bay,  rather  more  on  the  Kentish 
t han  the  Essex  side  of  the  river,  and  »as  being  rowed  down  with  the  ebb  tide  by  two 
watermen  named  Clay  and  King.  That  ber  bead  ».i-  a  Little  inclined  towards  the 
north  or  Essex  shore  across  the  tide,  to  keep  ber  from  drifting  with  the  tide,  which 
at  that  place  sets  towards  the  south  or  Kentish  shore.  That  a  Barge,  the  William, 
u.i-  a  short  distance  ahead  and  to  the  northward  of  the  Mystery,  and  two  other 
Barges  were  to  the  northward  and  abreast  of  the  Mystery,  with  a  space  of  about  12 
feet  between  them.  That  all  the  Barges  were  rowing  down  the  river,  and  under 
these  circumstances,  the  Malvvna  was  observed  coming  at  a  rapid  pare  up  I 
and  in  about  mid-stream.  That  the  Mo/rim/,  apparently  under  her  starboard 
helm,  which  would  carry  her  still  more  towards  the  south  or  Kentish  shore  | 
close  along  the  starboard  side  of  the  William.  That  as  she  did  so,  she  was  hailed  by 
Cbssington,  the  waterman  in  charge  of  the  William,  and  warned  that  she  was 
runnim;  towards  [359]  the  other  Barges,  hut  the  Malvvna  notwithstanding  con- 
tinued her  course  under  a  starboard  helm,  and  in  a  direction  towards  the  south 
shore,  and  in  consequence  ran  into  the  Mystery,  striking  her  on  the  starboard  bow 
and  cutting  her  down.  That  the  Mystery  in  a  tew  minutes  tilled  and  sank  from  this 
collision.  Clay  was  picked  up  by  a  boat  sent  to  his  assistance,  but  King  was 
fortunately   drowned. 

The  Defendants  appeared  absolutely,  and  not  under  protest,  and  pleaded,  among 
other  pleas,  an  objection  to  the  jurisdiction  of  the  Court  of  Admiralty  to  entertain 
this  cause,  as  the  Mystery  was  not  a  ship  or  sea-going  vessel,  and  the  collision  took 
place  within  the  body  of  a  County;  and  they  submitted  that  the  Court  had  no 
jurisdiction  to  entertain  this  cause. 

The  admissibility  of  this  plea  was  opposed  by  the  Plaintiff,  and  the  provisions 
of  the  7th  section  of  the  24th  Vict.,  c.  lu.  were,  among  other  grounds,  relied  on  in 
objection  to  the  plea.  The  Judge  of  the  Court  below  directed  the  plea  to  be  struck 
out  (see  case  reported  upon  this  point.  1  Lush.  Adm.  Rep.,  p.  493).  The  judgment 
of  the  learned  Judge  (The  Right  Hon.  Dr.  Lushington)  upon  this  point  was  as 
follows: — "This  is  an  action  brought  by  a  barge  against  a  sea-going  vessel,  a 
steamer,  in  the  river  Thames,  and  in  the  body  of  a  County,  and  the  question  is, 
whether  the  Court  has  jurisdiction  to  take  cognizance  of  such  a  case.  I  am  clearly 
of  opinion,  that  it  was  the  intention  of  the  Act  of  Parliament,  and  in  the  words  of 
the  7th  section,  to  give  the  Court  this  power  and  authority.  Difficulties  have  con- 
tinually occurred  before  from  the  words  of  the  Statute  of  Richard  the  Second,  but 
I  am  of  opinion  that  now-  [360]  the  question  is  wholly  removed  by  these  most  ex- 
pressive words.  '  The  High  Court  of  Admiralty  shall  have  jurisdiction  over  ativ  claim 
for  damage  done  by  any  ship.'  The  words  '  sea-goim;  vessel '  and  '  damage  done 
within  the  body  of  a  County  '  are  not  used,  and  I  am  glad  they  are  not.  for  constant 
confusion  has  arisen  from  them.  The  utmost  jurisdiction  is  now  given  to  the  Court 
in  cases  of  collision.  I  am  of  opinion  that  that  part  of  the  answer  which  pleads 
no  such  jurisdiction  must  lie  struck  out.'' 

Witnesses  were  examined,  and  at  the  hearing  in  the  Court  below,  the  learned 
Judge  and  the  Trinity  Masters  were  all  of  opinion,  that  those  on  lniard  the  steamer 
were  solely  to  blame  for  the  collision  :  that  the  Pilot  was  to  blame,  and  that  there  was 
_'ence  on  the  part  of  those  who  navigated  the  steamer  :  the  Pilot  beimr  appar- 
ently to  blame  for  keeping  the  ship  on  the  port  instead  of  the  starboard  side  of 
mid-channel,  as  prescribed  by  the  297th  section  of  The  Merchant  Shipping  Act.  1854  ; 
and  the  Master  and  crew  for  not  keeping  a  i_'ood  look-out. 

The  present  appeal  was  brought  from  the  decree  of  the  Court  founded  on  this 
judgment. 

Mr.  Aspinall  and  Mr.  V.  Lushington,  for  the  Appellants. — First,  as  to  the  juris- 
diction of  the  Admiralty  Court  to  entertain  the  cause,  we  submit  that  as  the  Mystery 
was  a  barge  and  not  a  ship  or  sea-going  vessel,  and  the  collision  took  place  within 
the  body  of   a   County,   the   Admiralty  Court    had   no  jurisdiction.     Statute.    13th 
P.C.  iv.  737  24 
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Rich.  II..  c.  5,  is  a  bar  to  the  action.  It  enacts  that  "  The  Admirals  and  their 
deputies  shall  not  meddle  from  henceforth  of  anything  [3G1]  done  within  the 
realm,  but  only  of  a  thing  done  upon  the  sea.  as  it  hath  lieen  used  in  the  time  of 
the  noble  prince  King  Edward,  grandfather  of  our  Lord  the  King  that  now  is."  T<> 
support  the  jurisdiction  claimed  it  must  be  given  by  Statute.  The  3rd  and  4th 
65,  sec.  6.  declares,  that  ""The  High  Court  of  Admiralty  shall  have  juris- 
diction to  decide  all  claims  and  demands  whatsoever  in  the  nature  of  salvage  for 
services  rendered  to,  or  damages  received  by.  any  ship  or  sea-going  vessel,  or  in  the 
nature  of  towage,  or  for  necessaries  supplied  to  any  foreign  ship  or  sea-go 
and  to  enforce  the  payment  thereof,  whether  such  ship  or  vessel  may  have  beeii 
within  the  body  of  a  County,  or  upon  the  high  seas  at  the  time  when  the  ser 
were  rendered  or  damages  received,  or  necessaries  furnished,  in  respect  of  which 
such  claim  is  made."  Neither  this  Statute  nor  the  476th  section  of  17th  and  18th 
Vict.,  c  104.  the  Merchant  Shipping  Act.  repeals  the  Statute.  13th  Rich.  II..  c.  5. 
There  is  no  allusion  to  the  Statute  of  Richard  II.  in  thus  ,\  I  -  It  is  true  that  the 
Admiralty  Court  Act.  l'4th  Vict.,  c.  10,  sec.  7.  enacts,  that  "the  High  Court  of 
Admiralty  shall  have  jurisdiction  over  any  claim  for  damage  done  by  any  ship." 
but  there  is  great  difficulty  in  ascertaining  the  meaning  of  this  section.  It  mav 
point  to  many  things;  such,  for  instance,  as  injury  done  by  maritime  collision,  or 
to  a  vessel  towed  by  improper  management  of  the  vessel  towing;  but  certainly 
it  does  not  apply  to  a  Barge.  Section  2.  the  interpretation  clause  of  that  Act  defines 

<iip  "  to  "  include  any  description  of  a  vessel  used  in  navigation  not  propelled 
by  oars:  "  and  the  9th  section  shows,  that  when  it  is  intended  to  distinguish  boats 
from  ships  it  is  done.  A  Barge  is  [362]  necessarily  distinct  from  a  ship  in  many 
particulars,  there  is  no  obligation  to  show  lights,  or  port  helm  as  in  the  case  of  a 
ship.  There  is,  therefore,  no  jurisdiction  in  this  ease,  unless  it  is  given  by  this 
latter  Statute,  and  it  is  important  to  observe  that  that  Statute  nowhere  mentions 
either  a  "'  Barge  "  or  the  "  body  of  a  County."  The  authorities  are  conclusive  that 
before  the  3rd  and  4th  Vict.,  c.  65.  the  Admiralty  Court  had  no  jurisdiction  over 
damage  done  within  the  body  of  a  County  by  a  sea-going  vessel.  Thus  in  Velthasen 
v.  Ornuley  (3  Term.  Rep.,  315)  the  Court  of  King's  Bench  granted  a  prohibition 
restraining  the  Admiralty  Court  from  proceeding  in  a  collision  cause  which  had 
taken  place  in  the  County  of  Kent  :  and  the  House  of  Lords  in  Hunter  v.  M'G 
(1  Bli..  573)  determined  that  the  Statute.  26th  Geo.  III.,  c.  66.  related  only  to  ships 
usually  occupied  in  sea  voyages  and  not  to  small  craft,  lighters,  and  boats  concerned 
in  inland  navigation.  In  the  late  case  of  the  Bilbao  (1  Lush.  Adm.  Rep.,  151) 
Dr.  Lushington  held  that  the  Statute.  3rd  and  4th  Vict.,  c.  65.  sec.  6.  did  not  give  the 
Admiralty  Court  jurisdiction  over  damage  done  to  a  vessel  not  a  sea-going  vessel 
within  the  body  of  a  County.  Therefore,  unless  jurisdiction  is  given  by  the  Statute, 
24th  Vict.,  c.   10,  sec.  7,  the  Barge  could  not  sue  for  the  damage  sustained. 

Secondly,  the  Court  below  held  that  the  Pilot  of  the  Malvina  was  to  blame,  and 
that  there  was  negligence  on  the  part  of  those  who  navigated  the  steamer.  This  we 
deny.  The  collision  was  occasioned  by  the  default  of  those  on  board  the  Mystery, 
and  not  by  any  default  on  the  part  of  the  steamer.  But  [363]  even  if  the  collision 
was  in  any  degree  occasioned  by  the  improper  navigation  of  the  Malvina,  it  was 
solely  occasioned  by  the  default  of  the  licensed  Pilot  of  the  Malvina,  employed  by 
compulsion  of  law.  and  the  Appellants  are  not   responsible  for  that  default. 

Their  Lordships  were  of  opinion  that  the  objection  to  the  jurisdiction  of  the 
Admiralty  Court  could  not  be  sustained,  and  directed  the  Respondent's  Counsel  to 

fine  their  argument  to  the  evidence. 

Mr.  Bn  I  •  i  ml  Mr.  1'ritchard,  for  the  Respondent. — No  blame  in  respect  of 
the  collision  is  to  be  attributed  to  the  Mystery  and  her  crew.  The  insufficiency  of  the 
look-out  on  board  the  Malvina  mainly  contributed  to  the  collision.  It  appears  from 
the  evidence  that  the  Steamer  and  Barge,  shortly  prior  to  the  collision,  were  ap- 
proaching each  other  in  such  directions  that  it  was  the  duty  of  the  Malvina  to  have 
ported  her  helm  in  older  to  avoid  the  collision,  and  the  provisions  of  the  296th  section 
of  the  Merchant  Shipping  Act.  ],s54.  in  that  respect,  were  disobeyed  by  those  m 
ge  of  her.  Such  disobedience  was  the  cause  of  the  collision.  Again,  the  Malvina^ 
at  the  time  of  the  collision,  was  not  kept  on  t hat  side  of  the  fairway  or  mid-channel 
..1  the  river,  which  lay  on  her  starboard  side;  the  297th  section  of  the  Act  was 

:  - 
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obeyed  by  those  in  charge  of  her,  and,  therefore,  they  are  liable.  As  the  collision 
was  occasioned  by  the  joint  negligence  of  the  Pilot  and  crew,  the  owners  of  the 
steamer  were  liable  for  the  damage. 

[364]  Their   Lordships'  judgment    was  now    pronounced  by 

The  Master  of  the  Rolls  [Sir  John  Romilly]  (April  13,  1863). — In  this  case  thi 
Malvina,  a  screw  steamer  of  between  .'i(l(l  and  Kill  tuns  burthen,  at  about  half-past 
7  o'clock  on  the  evening  of  the  6th  of  December,  1861,  struck  the  Mystery,  a  Barge 
laden  with  sugar  in  Blackwall  Reach,  and  sank  her. 

The  proceedings  are  instituted  by  the  owner  of  the  Mystery  against  the  own  l 
of  the  Malvina,  on  the  ground  that  the  collision  was  occasioned  solely  by  the  default 
of  those  on  board  the  Malvina,  for  the  purpose  of  obtaining  payment  of  the  damages 
sustained  by  reason  thereof.  It  was  determined  by  the  High  Court  of  Admiralty 
that  the  steamer  was  solely  to  blame  for  the  collision,  that  the  Pilot  was  to  blame, 
and  that  those  who  navigated  the  steamer  were  also  to  blame.  In  the  course  of 
the  argument  two  questions  were  raised,  one  of  law  and  one  of  fact.  The  point  of 
law.  raised  by  the  Appellants,  was  that  the  Court  of  Admiralty'  had  no  jurisdiction 
to  take  cognizance  of  such  a  case;  but  the  learned  Judge  of  that  Court  overruled 
this  objection  and  held  that  the  Ttb  section  of  the  24th  Vict.,  c.  10,  which  gives  the 
High  Court  of  Admiralty  jurisdiction  over  any  claim  for  damage  done  by  any  ship, 
put  an  end  to  the  difficulties  which  might  have  arisen  from  the  words  of  the  Statute 
of  the  13th  Rich.  II.,  cap.  5.  Their  Lordships  concurred  in  this  view  at  the  hearing 
of  this  case,  and  did  not  call  on  the  Counsel  for  the  Respondent  to  argue  that  point, 
being  then,  as  they  now  are,  clearly  of  opinion,  that  the  7th  section  of  the  24th  Vict., 
c.  10.  does  by  express  words  confer  the  jurisdiction  on  the  [365]  High  Court  of 
Admiralty,  and  that  it  was  the  intention  of  the  Legislature,  to  be  gathered  from  the 
words  and  the  whole  scope  of  the  Statute,  to  give  the  utmost  extent  of  jurisdiction 
to  that  Court  in  cases  of  collision. 

The  question  of  fact  is,  whether  the  steamer  was  to  blame  for  this  collision,  and 
this  question  divides  itself  into  two  branches:  first,  whether  the  Pilot  was  to  blame  : 
and  secondly,  whether  there  was  any  negligence  on  the  part  of  those  who  navigated 
the  steamer  contributing  to  produce  the  collision. 

The  facts,  as  they  are  either  admitted  or  are  established  by  the  evidence  without 
contradiction,  are,  that  the  Malvina,  bound  from  Belfast  to  London,  arrived  off 
Gravesend  on  the  6th  of  December,  1861,  about  4  o'clock  in  the  afternoon,  where 
James  Voss,  a  duly-licensed  Pilot,  boarded  her  and  took  charge  of  the  ship  ;  that  she 
arrived  in  Blackwall  Reach  about  half-past  7  o'clock.  The  tide  was  half  ebb,  and 
running  from  three  and  a  half  to  four  knots  an  hour.  The  night  was  a  fine  clear 
night.  At  this  time  there  were  four  Barges  coming  down  the  river:  the  William. 
with  a  lighterman  named  Cossington  on  board,  was  ahead  of  the  others:  and  nearly 
in  the  midstream,  about  one  hundred  or  one  hundred  and  fifty  yards  behind  him, 
were  two  mud  Barges  and  the  Mystery,  all  nearly  abreast,  coming  down  with  the 
ebb  tide  at  the  rate  of  from  three  and  a  half  to  four  knots  per  hour;  and  some  way 
behind  the  Barges  a  brig  was  coming  down  the  river.  The  steamer  had  all  her 
proper  lights  burning  clearly;  she  passed  to  the  southward,  that  is,  on  the  Kent 
side  of  the  river,  the  Barge  William,  with  Cossington  on  board  of  her,  as  he  says. 
"  as  nigh  [366]  as  could  be  a  touching."  About  one  hundred  or  one  hundred  and 
fifty  yards  behind  were  the  three  Barges:  one  mud  Barge  was  to  the  northward: 
next  to  her,  about  ten  or  twelve  feet  off,  was  another  mud  Barge,  aboard  of  which 
was  the  witness.  Henderson  ;  and  next  to  this  mud  Barge  on  the  south,  that  is. 
towards  the  Kent  shore,  was  the  Mystery,  aboard  of  which  were  King  and  the 
witness,  Clay.  The  steamer  attempted  to  pass  between  the  Mystery  and  the  Barge 
which  was  in  the  centre.  She  grazed  the  mud  Barge,  which  touched  her  about  six 
feet  from  the  bow.  and  slid  alongside  of  her,  and  she  struck  the  Mystery  on  the 
starboard  bow  just  before  the  starboard  bollard,  and  cut  her,  according  to  the 
evidence  of  Whitlock.  the  builder,  almost  down  to  the  water's  edge,  in  a  direction 
"  from  forward  towards  aft  part  inclined  towards  the  stern."  She  sank  immediately. 
One  of  the  men  aboard  her,  the  witness  Clay,  got  on  an  oar  and  was  afterwards 
picked  up  by  a  boat  from  the  brig  :  the  other  man.  King,  was  drowned. 

The  first  question  that  arises  in  this  state  of  facts  is,  was  the  Pilot  to  blame  for 
this  collision?  The  proper  place  to  which  he  ought  to  have  taken  the  steamer,  in 
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compliance  with  the  Merchant  Shipping  Act.  was  the  starboard  side  of  the  mid- 
channel  of  the  river.  Their  Lordships  consider  it  to  be  clearly  established  that 
the   •/  is  not  in  this  position,  but  that  she  was  to  the  south  or  port  sid 

id-channel  of  the  river.     The  evidence  of  the  three  witnesses,  Clay.  Cossingl 
and  Henderson,  all  concur  in  this  :  and.  upon  their  own  evidence,  the  Appellants 
in  this  dilemma  in  this  part  of  the  case.     If  the  Malvina  was  on  the  starboard  or 
[367]  side  of  the  mid-channel  when  she  met  the  three  Barges,  and  ran  into 

and  sank  that  one  of  them  which  was  most  to  the  south,  no  excuse  or  explanation 
can  be  given  why  she  did  no'  _  I  -  uthward  of  the  Mystery,  as  on  that  assumption 
-he  would  havt  -    nig  only  into  the  mid-channel  of  the  river  to  do  so.     If.  on 

the  other  hand,  she  could  not  go  to  the  southward  of  the  M  y  reason  of  the  risk 

of  running  aground,  then  it  is  obvious  that  she  must  have  been  to  the  southward 
of  the  mid-channel  of  the  river,  and  not  in  her  proper  place.     One  of  the  witn   • 

:..  says,  that  he  thinks  she  could  not  have  gone  to  the  southward  without 
runnimr  the  risk  of  running  aground;  and  the  Pilot  himself  positively  states  that 
he  could  not  have  g  I      southward  of  the  Mystery  "  without   getting  on  to  the 

shore":  and  another  of  the  witnesses  states  that  the  spot  where  the  Barge  was  - 
was  not  more  than  fifty  yards  from  the  Kentish  shore.  Not  only,  therefore,  is  the 
testiruoiiv.  in  their  Lordships"  opinion,  conclusive  that  she  was  to  the  south  sid 
mid-channel,  but.  as  the  learned  Judge  of  the  Court  below  observes,  no  distinct 
denial  of  that  particular  fact  is  to  be  found  in  the  pleadings  of  the  Defendant*, 
although  it  was  expressly  averred  in  the  seventh  article  of  the  petition  of  the 
Plaintiffs. 

It  mat.  however,  lie  that  the  state  of  the  river,  or  some  other  causes  over  which 
the  persons  who  navigated  the  Malvina  had  not  control,  prevented  the  Pilot     - 
keeping  her  in  the  course  directed  by  the  Statute.     Their  Lordships  have  examined 
the  evidence  earefullv.  but  in  vain,  for  the  purpose  of  ascertaining  whether  any- 
thing -ort   can  be  found.        Nothing  of  any  precise  or  tangible  character 
[368]  is  even  averred  for  that  purpose.     The  Pilot  says,  that  he  could  not  have  _ 
to  northward  because  "  there  were  several  brigs  lying  in  the  roadstead  just  at  the 
spot  "  :  but  this  is  mere  vague  assertion. — it  is  nol  proved  that  there  was  one,  and 
the  fact  is  :.tradicied  by  the  evidence  of  the  lightermen,  who  say  that 
the  river  was  clear  to  the  northward.     The  evidence  of  the  Pilot   is  also  ui- 
factory  in  other  respects,  and  scarcely  so  trustworthy  as  the  rest  of  the  testi::. 
in  one  point  he  is  clearly  wronLr :  all  the  other  witnesses  put  the  spot  where  the 
collision  took  place  as  opposite  the  Sea  Witch  public-house,  but  the  Pilot  pla    - 
opposite  the  Thames  Police  Station,  a  considerable  distance  farther  down  the  river, 
and  nearer  to  Blackwall.  and  he  marked  a  cross  accordingly  on  t lie  chart  in  that 
■  for  the  j  ting  out  the  place. 

The  brig  that  was  running  down  the  river  wu>  some  little  distance  behind,  as 
:  .ved  by  the  circumstance  that  she  put  out  a  boat  which  took  up  the  witness, 
Clay.     The  witness    I  expressly  says  that  there  was  nothing  to  prevent 

.er  from  g  ug  1  the  northward;  that  lxnh  lie  and  all  the  men  on  lx>ard 
the  Barges  :led  out  to  the  steamer  to  port  her  helm  and  i_ro  to  the  northward.  The 
burden  of  proof  lies  on  the  steamer  to  show  distinctly  what  obstacles  'here  wi  . 
prevent  her  from  going  to  the  northward.  She  fails  in  doin^  this,  and  merely 
brings  forward  vague  assertions,  which  are  contradicted  by  distinct  and  unequivocal 
evidence.  Their  Lordships,  therefore,  are  of  opinion  that  the  steamer  did  not  obey 
iirections     [  the  Merchant  Shipping  Act  by  keeping  to  I       -  aid  side  ol  tin 

.uid-channel.  and  that  there  existed  -       le  or  [369]  impediment  to  justify  her 

in  so  doing,  and  consequently  that  the  Pilot  was  to  blame  for  the  collision  whicl 
pla 

Then  her  circumstance  which  tells  unfavourably  for  the  Appe 

:  the  three-  witnesses  for  the  Respondent  >av  that  the  steamer 

■  .  and  that  she  was  j_'oint;  fast.     This  is  contradicted  on  the 

part  of  the  Appellants,  who  say  that  she  was  merely  going  two  miles  over  the  trrouud  : 

hut  a  matter  which  ought  not  to  be  allowed  to  rest  on  opinion  or  estimate. 

.  which  could  only  accurately  be  proved  by  the  Appellants,  their  Lordships  rcret 

•  the  engineer  of  the  steam-vessel  was  not  called  to  state  the  exact  speed  at  which 

she  g  :   he  no  doubt  could  have  told  how  manv  revolutions  in  a  minute  'he 
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engines  were  making;  and  n  is  to  be  observed  thai  the  vessel  must  have  come  into 
collision  w  ii  K  the  Barge  with  great  force  to  inflict  the  blow  described  in  the  evidence 
of  the  buildei . 

The  next  question  which  their  Lordships  bave  had  to  consider  is,  whether  any 
blame  is  also  to  be  imputed  to  those  who  navigated  the  Malvi/na.  This  depends  in 
.1  great  measure  on  the  look-out  that  was  kept  on  board  the  Malvina.  The  Mate  is 
not  examined;  he  was  absent.  Their  Lordships  concur  with  the  learned  Judge  of 
the  Conn  of  Admiralty  in  considering  that,  under  the  circumstances,  this  ought  not 
to  prejudice  the  case  of  the  Appellants.  This  point,  therefore,  rests  entirely  on 
the  evidence  of  the  Pilot  and  of  Fagan,  the  Quartermaster  of  the  Malvina.  Fagan 
says  that  he  and  the  Mate  were  l«itli  on  the  forecastle-head  keeping  a  look-out,  and 
that  as  soon  as  he  saw  the  Barges  he  reported  them  to  the  [370]  Pilot.  But  it  is 
clear  that  the  Pilot  saw  the  Barges  first,  for  he  expressly  says  he  asked  the  Mate 
if  there  was  not  something  ahead,  and  that  the  Mate  looked  and  said,  "  Yes,  there's 
Barges."  and  Fagan  docs  not  say  that  he  saw   them  before  the  Mate;  and   in  another 

place  the  Pilot  expressly  says,  "  1  asked  the  Mate  first.  I  said,  'There's  something 
a  little  above,  a  barge  or  two  ' :  and  he  said.  '  A  whole  lot  of  craft'  "  It  is,  therefore, 
clearly  established  that  the  look-out  men  did  not  gee  the  Barges  first,  or  did  not 
report  them  ;  it  seems  also  that  ihis  was  not  owing  to  the  circumstance  that  the  Pilot 
was  in  a  better  position  for  seeing,  for  he  inquired  from  the  Mate  what 
there  was  above,  and  the  Mate  answered  him  by  stating  that  it  was  a  lot 
of  craft,  apparently  showing  that  from  his  position  he  could  discern 
them  better  than  the  Pilot.  Another  circumstance  in  the  evidence  leads  strongly 
to  the  conclusion  that  no  sufficient  look-out  was  kept  on  board  the  Malvina.  This 
question  was  put  to  the  Pilot.  "Do  you  remember  seeing  any  Barge  before 
you  came  to  this  you  are  now  describing?  "  that  is,  the  Mystery  and  the  two  mud 
Barges :  to  which  his  answer  is,  "No,  ne'er  a  one."  And  yet  Cossington,  in 
the  barge  William,  was  a  hundred  or  one  hundred  and  fifty  yards  ahead  of 
them,  and  passed  so  close  to  the  steamer  as  to  be  almost  touching  her — "  as  nigh  as 
could  be  touching"  is  the  expression  he  uses — and  yet  no  report  of  this  Barge  was 
made  by  the  look-out  men,  nor  was  it  seen  by  the  Pilot;  yet  it  must  have  been  just 
ahead  of  them,  and  only  escaped  being  run  into  by  the  exertions  of  the  witness 
Cossington,  who  also  says  that  he  could  not  see  any  one  at  the  bow,  though  he  saw  two 
p.  rsons  on  the  bridge,  and  though  the  [371]  steamer  had  only  a  rail,  and  not  a  bul- 
wark on  the  forecastle.  Their  Lordships  think  that  if  the  Barge  William ,  which 
the  witness.  Cossington,  was  navigating,  had  been  seen  and  reported  to  the  Pilot 
while  the  steamer  was  two  hundred  or  two  hundred  and  fifty  yards  distant  from 
her.  which,  according  to  the  evidence  relating  to  other  Barges,  their  Lordships  think 
might  and  ought  to  have  been  done,  then  that  in  that  case  the  Malvina  mi:_rhi 
easily  have  passed  to  the  northward,  and  have  avoided  the  whole  cluster  of  BaiLre^ 
Considering  all  these  circumstances,  their  Lordships  have  felt  themselves  compelled 
to  come  to  the  conclusion  that  the  look-out  men  were  remiss,  and  not  as  attentive 
and  careful  in  ascertaining  or  reporting  what  vessels  were  ahead  of  the  steamer  as 
is  proper  and  essential  in  all  places,  but  more  especially  in  a  river  so  crowded  with 
craft  as  the  Thames,  and  that  their  remissness  in  this  respect  contributed  to  cause 
the  collision. 

The  only  remaining  point  on  which  it  is  proper  to  make  any  observation  is, 
whether  the  men  in  the  Mystery  could  have  done  anything  effectual  to  avoid  the 
collision  which  they  omitted  to  do.  The  evidence  on  this  subject  on  both  sides 
seems  to  make  out  clearly  that  they  could  not.  What  the  Pilot  desired  them  to  do, 
as  he  states  in  the  evidence,  would  only  have  made  the  collision  more  inevitable,  if 
indeed  that  were  possible.  In  the  examination-in-chief,  he  says  he  wanted  the 
Barge  to  straighten  her  head  ;  but  in  the  cross-examination,  he  stated  that  he  wanted 
the  men  on  board  the  Mystery  to  pull  from  the  starboard  bollard,  which  would  have 
laid  her  still  more  across  the  stream  than  she  was  then  lying;  for,  as  it  was,  it 
appears  by  the  evidence  of  [372]  the  builder,  David  Whitloek,  that  she  was  struck  by 
the  Steamer  on  the  starboard  bow  about  a  foot  above  the  starlward  bollard.  But 
the  facts,  which  are  incontestably  proved,  show  the  impossibility  of  the  men  on 
board  the  Mystery  doing  anything  to  prevent  the  collision.  They  were  first  seen, 
according  to  the  Pilot's  account,  about  a  quarter  of  a  mile  off  ;  the  Steame»  was  going 
about  two  miles  over  the  ground,  the  Barges  were  coming  down  at  four:  they  were, 
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therefore,  approaching  at  the  rate  of  six  miles  an  hour.  The  collision,  therefore, 
would  have  taken  place,  at  this  rate  of  calculation,  in  about  two  minutes  and  a  half 
from  the  time  when  they  were  first  seen.  A  Barge  is  moved  with  difficulty,  and 
the  men  were,  as  appears  from  the  evidence,  in  complete  suspense  as  to  the  course 
the  Steamer  was  going  to  take.  All  the  men  in  all  the  Barges  shouted  out  to  the 
ier  to  port  her  helm,  and  go  to  northward.  The  impossibility  of  the  Steamer 
going  between  the  Barges,  as  she  endeavoured  to  do.  is  shown  by  this  ;  that  when 
she  struck  the  starboard  bow  of  the  Mystery  with  her  stem,  she  at  the  same  time 
grazed  the  mud  barge  nest  to  the  northward  with  her  starboard  side  about  sis  feet 
from  the  lxiw.  It  is  obvious,  therefore,  that  the  distance  between  the  two  barges 
could  not  have  exceeded  sis  or  seven  feet,  and  it  is  through  this  space  that  a  Steamer 
said  to  be  twenty-four  feet  broad  is  attempted  to  be  made  to  pass.  Their  Lordships. 
on  the  whole  of  the  case,  concur  entirely  with  the  Court  below.  They  think  that 
there  was  eulpable  negligence  both  on  the  part  of  the  Pilot  and  of  the  persons  who 
navigated  the  Steamer  :  and  they  will  humbly  advise  Her  Majesty  that  this  appeal  be 
dismissed,  with  co>i~ 

r.Mews'  Dig.  tit.  SHIPPING:  A.  XX.  Colusion;  11.  Th,  Regulations;  b.  Art.  -li: 
13.  Jurisdiction  and  Practice,  a.  S.C.  Br.  and  Lush.  57  :  9  Jur.  (N.S.),  5-7  ;  8 
L.T.  403  :  11  W.R.  576  :  and  below.  Lush.  493.  See  The  Sylph-,  1867,  L.R.  2  Ad. 
and  E.  28  :  Smitfi  v.  Brown,  1871.  L.R.  6  Q.B.  734;  Reg.  v.  Judge  of  City  of 
London  Court,  1882,  8  Q.B.D.  612  :  77,,  Vera  Cruz  (2),  1884,  9  P.D.  99.  A-  bo 
Admiralty  jurisdiction  of  Privy  Council,  see  note  to  Laird  v.  lirounlir.  1S6'2.  1 
Moo    P.O.  (N.S.),  41.] 


[373]  <>N   APPEAL  FROM  THE  HK;H  COURT  OF  ADMIRALTY. 

JAMES   JENKINSON  BIBBY   and  Others,— Appellants;   GIDEON   .1EREMIE 
BOISSEVAIN    and    Others,— Respondents  *    'March  3.   1863]. 

The  "  Egyptian." 

The  proximate  cause  of  a  collision  was  the  breaking  of  a  steamer's  port  cable 
while  mooring.  Held  that  the  steamer  was  to  blame,  first,  in  having  placed 
herself  at  single  anchor  in  a  position  where,  if  the  slightest  accident  arose 
to  interrupt  or  embarrass  the  manoeuvres  the  Master  was  engaged  in  con- 
ducting, it  was  all  but  impossible  to  avoid  a  collision  with  a  vessel  at  anchor; 
and  secondly,  that  if  she  had  not  delayed  taking  measures  for  mooring  till 
ite  at  night  the  collision  would  not  have  been  inevitable. 

Whether  if  the  steamer  had  taken  every  precaution  in  mooring,  and  the  cable 
broke  from  an  unknown  imperfection,  the  steamer  would  be  liable  for  the 
damage.  Quai 

This  suit  was  brought  in  respect  of  a  collision  between  the  schooner  Jumje 
Walrave,  and  the  screw  steamer  Egyptian,  in  Gibraltar  Bay  on  the  31st  of  Decem- 
ber.  1861. 

The  principal  questions  raised  in  the  Court  below  and  upon  appeal  were: 
First,  whether  the  owners  of  the  Egyptian   were  liable  for  the  damages,  occa- 

i  by  the  breaking  of  her  cable;  and 
[374]  Secondly,  whether  upon  the  breaking  of  the  cable,  the  proper 
adopted  and  in  due  time  by  those  on  board  the  Egyptian,  in  order  to  prevent 
ollision. 

I       appeal  was  argued  by  Mr.  Brett.  Q.C.,  and  Mr.  Y.  Lushington,  for  the  Appel- 
lants :  and  Mr.  Millward.  and  Mr.  Potter,  for  tin    Respond)  I 
Judgment  was  I  and  delivered  by 

*  Present:  The  Master  of  ehe  Roll*  Sit  tohn  Romilly),  Sir  Edward  Ryan,  and 
Sir  John  Taylor  Colerid 
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The  Master  of  v  Sir  John  Romilly]  (April   I  -The  collision  in 

this  case  took  plate  in  the  Bay  of  (iibraltar,  on  the  31st  of  December,  1^61,  bel  ■ 
Ifae  Egyptian,  a  large  screw-steamer,  and  the  Jongt    Walravc,  a  small  schoon 
about  one  hundred  and  twenty  tons  burthen.     It  occurred  in  the  evening  after  the 
night  had  set  in.  by  the  Eg%  Jonge  Walravc,  which  was  lyii 

anchor.     The  proximal.  :  the  collision  was  the  breaking  of  the  cable  of  the 

was  tak  for  the  purpose  of  mooring  for  the  night.     In  the 

High  Court  of  Admiralty  the  Plaintiffs,  the  owners  of  the  schooner,  gave  no 

:  they  rested  on  the  fact  that  their  v«  at  anchor:  that  its  position  was 

well  known  to  those  on  board  the  Egyptian  :  and  that  the  burthen  of  proof  lay  on  the 
Egyptian  to  show  that  the  collision  was  the  consequence  of  an  inevitable  accident. 
diugly  the  Appellants  have  undertaken  this  burthen,  and  insist  that  the  evi- 
ilishes  that  the  collision  was  caused  by  an  inevitable  accident,  namely, 
the  breaking  of  the  cable:  and  that  when  this  acci-[375]-dent  occurred,  although  all 
proper  steps  were  taken  by  the  steamer  at  the  earl  hie  moment  to  prevent 

the  collision,  the  utmost  that  could  be  done  was  to  diminish  the  force  of  the  blow. 
but  not  to  avoid  it  altogether.  If  this  were  proved,  there  arose  a  question  of  law, 
namely,  whether  the  owners  of  the  Egyptian  were  liable  for  the  consequences  which 
unavoidably  ensued  from  their  cable  having  parted;  which  might  involve,  tit 
question  of  fact  whether  the  chain  was  defective  :  and  secondly,  if  it  were,  whether. 
under  the  circumstances,  the  owners  were  liable  for  the  consequences  of  such  defect 

The  facts  established  by  the  evidence  appear  to  be.  that  the  Egyptian  arrived 
in  Gibraltar  Bay  on  the  morning  of  the  31st  of  December.  1861.  She  and 
in  her  usual  mooring-place  with  her  port  anchor,  and  began  to  discharge  cargo.  At 
this  time  the  schooner  was  lying  at  anchor  about  one  hundred  fathoms  off  on  the 
starboard  quarter.  The  steamer  had  intended  to  discharge  a  part  of  her  cargo,  and 
proceed  on  her  voyage  that  night  :  but  at  5  o'clock  in  the  afternoon  the  weather 
became  squally  and  very  wet.  so  as  to  render  it  necessary  to  stop  the  further 
discharge,  and'  to  moor  for  the  night.  The  evidence  is  distinct  that  the  Master  of 
the  steamer  ceased  to  discharge  cargo  at  5  o'clock,  and  ordered  the  hatches  to  be 
secured.  Some  considerable  time,  however,  must  have  elapsed  before  those  on  board 
the  steamer  began  to  take  the  steps  necessary  for  mooring  for  the  night. 

The  exact  measure  of  that  time  is  not  ascertained  :  but  it  appears  that  almost 
two  hours  must  have  elapsed.  It  was  daylight  at  5  o'clock  :  the  evening  gun  was 
fired  at  half-past  5  :  at  that  time,  therefore.  [376]  it  was  still  light,  and  it  was  dark 
night  when  the  collision  took  place. 

On  behalf  of  the  Appellants  it  is  stated  to  have  been  about  6  p.m.  :  on  behalf  of 
the  Respondents  it  is  put  at  half-past  7  o'clock  :  the  only  evidence  on 
the  subject  puts  it  at  7  o'clock :  and.  taking  all  these  matters  into 
consideration,  their  Lordships  think  that  the  collision  cannot  be  treated  as  having 
taken  place  before  7  o'clock  p.m.  Two  hours,  therefore,  must  have  elapsed  after  the 
Egyptian  had  ceased  to  discharge  her  cargo  before  the  collision  took  place.  This 
interval  is  not  satisfactorily  accounted  for,  and  it  appears  to  their  Lordships  the 
delay  in  taking  the  necessary  steps  for  the  safe  mooring  of  the  vessel  must  have  been 
the  cause  of  the  collision.  Both  John  Griffith  Thomas,  the  second  mate,  and  the 
extract  from  the  log-book,  concur  in  saying  that  the  schooner  was  not  perceived  till 
they  were  close  alongside  :  and  the  second  mate  adds.  "  If  we  had  seen  her 
certainly  we  might  have  avoided  her."  In  this  state  of  the  evidence  the  Trinity 
Masters  were  of  opinion  that,  though  the  proper  measures  were  taken  by  the 
Egyptian,  they  were  not  taken  in  proper  time  so  as  to  render  them  effectual,  and  in 
this  opinion  the  nautical  gentlemen  who  advise  their  Lordships  concur.  Their  Lord 
ships  think  that  the  Defendants,  when  they  presented  their  appeal,  laboured  under  a 
misconception  of  the  meaning  of  the  Trinity  Masters  as  to  the  point  in  respect  of 
which  the  Egyptian  was  to  blame.  It  is  the  case  of  the  Appellants  that  the  exact 
son  of  the  schooner  was  known  to  them,  and  that  exactly  the  same  result  would 
have  occurred  had  the  steps  taken  for  mooring  been  adopted  before  dark  night  came 
on  :  [377]  but  the  evidence  d  ad  to  this  conclusion,  nor  do  the  opinion-  of 

the  nautical  gentlemen  support  it.  Though  the  position  of  the  schooner  was  known 
generally,  yet  the  exact  distance  she  was  from  the  steamer  was  a  matter  of  imperfect 
estimate:  and  if  those  on  board  the  steamer,  when  they  were  veering  out  the  port 
cable,  had  known  how  extremely  close  the  schooner  was  to  them,  thousrh  but  a  few 
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ile  broke,  prudence  and  nautical  jiid_  re  are 

•:ued.  have  dictated  a  cessation  -  port  cable,  and  have  induced 

them  eit!        -  g  rd  anchor  or  to  adopt  other  measur  -  I 

prevent  a  closer  approximation  to  the  schooner. 

The  Appellants  rest  their  case  on  this,  that  the  moment  the  port  cable  parted, 

the  onlv  measures  that  could  be  adopted  to  avoid  a  collision  were  adopted  :  that  these 

were,  the  letting  go  of  the  staiboard  anchor,  and  the  reversal  of  the  engines.     But 

even  if  this  be  correct,  the  error  on  the  part  of  those  who  had  the  management  of  the 

-    i  ever  allowing  her  to  get  into  that  position,  and  one  which,  as  their 

-hips  understand,  she  would  not  have  eot  into  had  the  schooner  been  previously 

•  ir  had  the  precise  distance  she  was  from  the  steamer  at  that  time  been  accurately 

Assuming  the  exact  distance  of  the  schooner  from  the  steamer,  and  her 

:on.  to  have  been  known  to  those  on  board  the  steamer  before  the  cable  parted. 

though  it  was  but  a  few  minutes  previously  (and  on  this  assumption  the  case  brought 

forward  by  the  Appellants'  reas.         s  eir  Lordships  are  of  opinion  that  the 

steamer  was  to  blame,  and  that  she  ought  not  to  have  continued  to  approach  the 

schooner  any  nearer  by  [378]  the  continued  veering  by  the  port  cable.     Or-iitting. 

therefore,  to  consider  the  point  of  law,  and  assuming  that  the  Egyptian  is  not  answer- 

for  the  imperfection  of  the  link  in  her  cable,  on  which  point  they  expre-- 

opinion.  their  Lordships  think  that  she  was  to  blame  for  having  placed  herself  at 

»le  anchor,  in  a  position  where,  if  the  slishtest  accident  arose  to  interrupt  or 

embarrass  the  manoeuvre  which  the  Master  was  ensa'zed  in  conducting,  it  was  all 

-       •  to  avoid  a  collision  with  the  schooner.     If  the  Egyptian  had  sooner 

proceeded  to  take  the  measures  necessary  for  the  mooring  for  the  night,  and  if 

they  had  been  adopted  before  it  became  dark,  their  Lordships  are  of  opinion  that  the 

steamer  would  never  have  got  into  the  position   in  which  she  was.  when,  on  the 

parting  of  her  cable,  the  collision  became  inevitable,  or  that  if  she  had  it  could  only 

then   have   been    in   consequence  of   some   culpable   want    of  care   or   skill    in   her 

manoeuvres.    Those  who  navigated  her  thought  fit  to  abstain  from  takinz  these  - 

till  after  it  had  become  dark.     Whether  there  was  any  sufficient   reason  for  such 

delay,  arising  out  of  her  own  convenience,  it  is  not  material  to  inquire  :  for  no  such 

reason  could  be  sufficient  justification  as  regards  the  Jonge  Walrave.  if  such  delay 

the  cause  of  the  steamer  beins  intentionally  placed  in  a  position  where,  on  the 

happening  of  an  accident  on  board  of  her.  the  collision  with  the  Jonge  Walrave 

became  inevitable.     Their  Lordships,  therefore,  concur  in  opinion  with  the  Court 

below,  and  shall  humbly  advise  Her  Majesty  fcl  ■-  -he  judgment  of  the  Hieh  Court 

\  Imiralty  be  affirmed,  with  costs. 

SHIPPING:  A.  XX.  Collision:   1.  b.   iv..  vi.     S.C.   9  Jur. 
1159  :  8  I.  T.  77^.     As  to  Admiraltv  Jurisdiction  of  Judicial  Committee,  see  note 
to  Laird  v.  Brovnhe.  1862.  1  Moo."P.C.  (N.S.)  41.] 


[379]  ON  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY  OF  ENGLAND 

-    W.  and  R.  GRINDLEY.  Owners  of  the  Falkland.— Appella--       SAMUEL 
STEVENS   and  Others.  Owners  of  the  Xnti-gator. — Respondent    *   \Tu'- 

Thk      Fai.ki  \xi>  "  4KB  the  "  Navigator." 

Rule  of  navigation. 

When  a  vessel  is  sailing.'  upon  a  wind,  and  t  -  -  :n  one  tack  to  another,  the 
usual  and  ordinary  mode  of  effecting  this  change  is  by  tacking,  and  not  by 
we,;-  is  which  are  i  r  the  one  which  is  chantrinir  her 

tack  naturally  expect  that  the  ordinary  method  of  goins  about  will  be  pur- 

*  Present  :   I*>rd  Wensleydale.  Lord  Chelmsford,  and  Lord  Kingsdown. 
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Bued,  the  unusual,  and,  therefore,  unexpected  operation  of  weari  not 

in  be  resorted  to,  unless  for  some  good  reason,  nor  without  sufficient  sea  room 
for  the  purpose  [1  Moo.  P.C.  (N.SJ  : 
The  case  of  The  Julia  (14  Moore's  P.C.  Ca         135)  oba      ed  upoi       ad  the  extent 
of  the  rule  there  laid  down,  explained  |  1   Moo.  P.C.  (N.S  I  382-3], 

There  were  two  appeals  in  this  ease  from  decrees  of  the  High  Courl  of  Admiralty 
made  in  cross  suits  [380]  brought  respectively  by  the  owners  of  the  ship  Falkland  and 
the  barque  Navigator,  for  damage  both  vessels  had  sustained,  by  reason  of  a  collision 

between  those  vessels,  which  took  place  oil'  the  Dungoncss  Koads. 

The  facts,  and  the  question  of  navigation  applicable  to  the  case,  are  fully  stated 
in  the  judgment. 

The  appeals  were  argued  by  Mr.  Brett,  Q.C.,  and  Mr.  Potter,  for  the  Appellants, 
the  owners  of  the  Falkland,  and  Dr.  Twiss,  Q.C.,  and  Mr.  Clarkson,  for  the  Respond 

ents.  the  owners  of  the  Navigator. 

Their  Lordships'  judgment  was  delivered  by 

Lord  Chelmsford  (July  31,  1863). — The  questions  upon  these  appeals  from 
decrees,  or  sentences  of  the  learned  Judges  of  the  Court  of  Admiralty  (the  Right 
Hon.  Dr.  Lushington)  do  not  involve  any  dispute  upon  facts,  but  require  the  applica- 
tion of  nautical  skill  and  experience  to  determine  to  which  of  the  two  vessels  the 
blame  of  the  collision  is  attributable. 

The  facts  may  he  shortly  stated. 

The  Navigator,  an  American  barque,  and  the  Falkland,  a  British  ship,  about  ~> 
o'clock  in  the  morning  of  the  6th  of  February.  1863,  were  off  Dungeness.  The  wind 
was  west,  and  the  morning  thick  [381]  and  hazy.  Both  vessels  carried  the  usual 
lights.  The  Navigator  was  proceeding  down  Channel  on  the  port  tack,  close  hauled 
under  two  double-reefed  topsails  and  fore-topmast  staysail.  The  Falkland  was 
following  the  Navigator  at  the  distance  of  about  three-quarters  of  a  mile  on  her 
starboard  quarter,  also  closed  hauled  on  the  port  tack,  under  topsails,  jib,  fore- 
topmast  staysail  and  spanker.  The  Navigator,  intending  to  change  from  the  port  to 
the  starboard  tack,  instead  of  going  about  in  the  usual  way  by  tacking,  put  her 
helm  a-port,  and  commenced  wearing  round.  While  in  the  act  of  wearing,  the  Falk- 
land was,  for  the  first  time,  seen  from  on  board  the  Navigator,  her  red  light  appear- 
ing about  two  points  on  the  Navigator's  starboard  bow,  the  green  light  of  the 
Navigator  becoming  visible  to  those  on  board  of  the  Falkland. 

The  Navigator,  in  order  to  complete  the  operation  of  wearing,  continued  her 
port  helm.  The  Falkland,  still  upon  the  port  tack,  kept  her  wind,  until  shortly 
before  the  collision,  when  her  helm  was  put  down  for  the  purpose  of  diminishing 
the  force  of  the  expected  blow.  The  Navigator,  as  she  approached  the  Falkland, 
put  her  helm  hard  a-port,  and  ran  stem  on  into  the  Falkland^  starboard  bow, 
leaving  there  her  billet-head  and  part  of  her  cutwater.  Cross  suits  were  instituted 
in  the  Court  of  Admiralty  by  the  owners  of  the  respective  vessels  for  the  injuries 
they  had  both  sustained  by  the  collision.  On  the  part  of  the  Navigator  it  was  in- 
sisted, that  the  Falkland  was  alone  to  blame  for  not  having  ported  her  helm,  bv 
which  it  was  said,  the  collision  might  have  been  avoided.  It  was  contended,  on  be- 
half of  the  Falkland,  that  the  [382]  Navigator,  before  she  attempted  to  go  about.ought 
to  have  ascertained  that  there  was  room  for  her  to  wear  a-head  of  the  Falkland,  and 
that  when  she  found  that  this  could  not  be  done,  she  was  bound  to  go  astern,  and 
that  she  could  not  force  the  Falkland  to  port  her  helm,  and.  in  effect,  to  wear  round 
also. 

The  learned  Judge  of  the  Court  of  Admiralty,  with  the  assistance  of  the  Elder 
Brethren  of  the  Trinity  House,  held,  that  the  Falkland  was  solely  to  blame  :  that  those 
on  board  of  her  were  well  aware  that  the  Navigator  was  wearing,  and  ought  to  have 
ported  in  time,  and  not  starboarded:  and  that  no  blame  attached  to  the  Navigator, 
and  he  dismissed  the  suit  of  the  Falkland  against  the  Navigator  with  costs:  and  in 
ihe  Mnt  by  the  Navigator  against  the  Falkland,  he  pronounced  for  the  damage  pro- 
ceeded for,  and  condemned  the  Defendants  in  costs.  From  both  these  decrees  the 
owners  of  the  Falkland  appealed.  On  the  hearing  of  the  appeals,  their  Lordships 
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had  the  usual  advice  and  assistance  which  they  require  in  all  cases  where  nautical 
knowledge  is  necessary  to  enable  them  to  arrive  at  a  satisfactory  determination. 

It  would  have  been  a  great  satisfaction  to  them  if  their  Nautical  Assessors  had 

d  with  the  Trinity  Masters,  by  whose  skill  and  judgment  the  learned  Judge  of 

the  Court  of  Admiralty  was  guided  ;  but  unfortunately  there  is  a  complete  difference 

of  opinion  between  them.     The  difficulty  which  this  conflict  of  opinion  throws  upon 

I  lommittee  in  cases  like  the  present,  which  require  technical  knowledge  for  their 
correct  decision,  lias  been  often  felt,  and  was  acknowledged  in  the  case  of  The  Julia 
1 1  1  Moore's  P.C.  Cases,  235  I,  to  which  reference  has  been  made  more  [383]  than  once 
during  the  present  sitting.  Undoubtedly  their  Lordships  did  not  mean  by  their 
ations  in  that  case  to  express  a  determination  never  to  disturb  a  judgment  in 
the  Admiralty  Court  which  was  founded  upon  a  question  of  seamanship,  but  merely 
(as  was  stated  in  the  case  of  The  Minnehaha  (15  Moore's  P.C.  Cases)  that  they  would 
always  feel  extreme  reluctance  in  reversing  a  decision  the  propriety  of  which 
depended  upon  the  correctness  of  the  judgment  formed  by  persons  of  nautical  skill 
and  experience.  But  if.  aided  by  technical  knowledge  and  experience  of  equal 
authority,  their  Lordships  are  satisfied  that  the  view  taken  in  the  Court  below  is 
erroneous,  they  cannot  shrink  from  the  duty  of  acting  upon  their  own  judgment, 
thus  informed  and  enlightened,  without  abandoning  their  functions  as  an  appellate 
Tribunal  in  all  cases  of  this  description.  In  the  observations  which  follow-,  their 
Lordships  must  be  understood  as  expressing  their  own  conclusions,  derived  from  the 
advice  of  their  Nautical  Assessors,  and  the  reasons  which  have  induced  them  to  adopt 
their  opinions  in  preference  to  those  of  the  Trinity  Masters  in  the  Court  below. 

The  first  matter  to  be  considered  is  the  manoeuvre  of  the  Navigator  in  wearing 
round.  When  a  vessel  is  sailing  upon  a  wind  and  passes  from  one  tack  to  another, 
the  usual  and  ordinary  mode  of  effecting  this  change  is  by  tacking  and  not  by 
wearing.  As  vessels  which  are  navigating  near  to  the  one  which  is  changing  her 
tack  naturally  expect  that  the  ordinary  method  of  going  about  will  be  pursued,  the 
unusual,  and.  therefore,  unexpected  operation  of  wearing  ought  not  to  be  resorted  to. 
unless  for  some  good  [384]  reason,  nor  without  sufficient  sea  room  for  the  purpose. 

The  learned  Judge  of  the  Court  of  Admiralty  put  it  to  the  Trinity  Masters  to 
determine  why  the  Navigator  wore  instead  of  tacking,  to  which  it  does  not  appear 
that  thev  gave  anv  answer.  In  the  printed  case  of  the  Navigator,  it  is  stated.  "  that 
the  weather  having  cleared  up,  vessels  at  anchor  in  Dungeness  Roads  could  be  - 
and  it  was  deemed  prudent  to  wear  the  barque  from  the  port  on  the  starboard  tack." 
The  approach  of  the  Navigator  near  to  the  vessels  in  the  Dungi  ness  Roads  may  have 
bi  en  a  good  reason  for  her  going  about,  but  affords  no  explanation  of  the  preference 
of  wearing  to  tacking.  But  it  is  evident  that  the  sails  which  the  Navigator  was 
carrying  were  not  sufficient  to  keep  her  under  command,  and  there  can  he  no  doubt 
that  she  wore,  because  she  was  unable  to  stay  for  want  of  a  proper  amount  of  Ci 
She  was  certainly  at  liberty  to  wear  or  to  stay,  if  there  was  no  impediment  to  either 
course,  but  before  she  decided  upon  wearing,  -he  ou>_'ht  to  have  been  sure  that  there 
was  room  to  perform  that  evolution.  Now.  before  she  wore,  it  is  quite  certain  that 
the  Navigator  lead  never  seen  the  Falkland  at  all.  although  the  Falkland  had  seen 
the  Navigator.  The  course  of  wearing  was.  therefore,  adopted  without  reasonable 
and   proper   precaution.      But    assuming   that    wearing,    instead   of   tacking,    was   a 

justifiable  course  for  the  Navigator  to  pursue,  there  could  be  no  g 1  reason  for  her 

erance  in  it.  and  her  determination  to  complete  the  circuit  to  tl ther  tack. 

when   she  found  the  Falkland  in   her  way.       Having   in   the  act  of  [385]  wearing 
ved  the  light  of  the  Falkland,  about  two  points  on  her  starboard  bow,  it  was 

the  duty  of  the  Navigator  to  paS8  to  leeward,  ami  not  to  attempt  to  cross  the  Falk- 
land's liov.  3,  At  the  time  when  the  Navigator  first  saw  the  Falkland  on  her  starboard 
bow,  her  head  was  aboul   si  .  and  the  wind  being  west  she  was  going  free. 

und  was  b  give  way  to  a  vessel  close-hauled  as  the  Falkland  was.    With  n 

to  the  Falkland,  althou  Yavigator  in  the  act  of  wearing,  there  was 

ing  to  indicate  to  her  that  the  Navigator  was  merely  changing  her  tack,  but  the 
aring  itself  might  reasonably  lead  to  the  belief  that  she  was  intending  to 
I       nnel.     At  i  11  events,  when  the  Falkland  saw  a  vessel  with  the  wind 
free  com  rds  her,  she  was  perfectly  right  in  acting  upon  the  well  known  rule 

and  keeping  her  tack  instead  of  giving  way  by  porting  her  helm.     And,  when  a 
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oollision  appeared  inevitable,  Bhe  was  quite  righl  in  starboarding  her  helm  at  the 
last  moment,  in  order  to  diminish  the  force  of  the  coming  Mow. 

For  these  reasons,  their  Lordships  cannot  concur  in  the  judgment  of  the  learned 
Judge  of  the  Court  of  Admiralty,  but  they  must  recommend  to  II-  i   ^  i  jesty  to  n 
the  decrees  in  both  suits,  and  in  the  suit  of  the  Falkland  against  the  Navigator,  to 
pronoum  e  for  the  damage  proceeded  for,  but  in  l>"th  suits  w  ithout  costs  of  the  appeal 
on  either  side. 

\-  to  Admiralty  Jurisdiction  of  Judicial  Committee,  see  note  to  Laird  v.  Brovmhe, 

1862,  I  Moo.  P.C.  (N.s.i  41.] 


[386]  ON  APPEAL  FROM  THE  SUPREME  COURT  OF  THE  ISLAND  OF  CEYLON. 

CHRISTOPHER  TATHAM  and  ROBERT  DAWSON  M<  MINN,— Appellants;  ARCHI- 
BALD  STEPHEN    ANDREE  and    LIKE    PHILIP  CHRISTOFFELSZ- 
Respondents*  [July  14.  io.  1863]. 

The  general  rule  of  the  Civil  law  is.  that  possession  of  movables  is  not  necessary 
to  the  validity  of  a  lien:  whether  created  by  contract,  or  act  of  law,  and 
that  such  lien  will  attach  upon  movable  property,  even  in  the  hands  of  a 
in/I/-/  fide  purchaser,  without  notice  [1  Moo.  P.C.  (N.S.)  408]. 

This  rule  has  been  modified  by  the  Roman-Dutch  law,  to  this  extent: — that   if 

g la  left  in  the  possession  of  a  mortgagee  are  sold,  or  mortgaged  by  him  to 

another  person,  they  cannot  be  followed  into  the  hands  of  such  transferee  for 
value:  but  the  contract  is  binding  on  the  debtor,  and  the  goods  themselves 
may  be  taken  if  they  remain  in  his  hands  [1  Moo.  P.C.  (N.S.)  409]. 

The  reference  to  Voet,  lib.  xx.,  tit.  I.  sec.  13,  by  Burge,  "  Comms.  on  Col.  and  For. 
Laws,"  Vol.  III.  p.  572,  as  an  authority  for  the  proposition,  that  even  in  a 
cottcursus  of  creditors,  the  contract  of  hypotheca  alone  does  not  give  the 
•  litor  any  preference  or  lien  unless  the  mortgage  had  been  followed  by 
delivery;  is  not  borne  out  by  the  text  of  Voet  above  referred  to  1  Moo.  P.C. 
iN.S.i  409]. 

1,..  a  trader  in  the  Island  of  Ceylon,  being  in  embarrassed  circumstances,  called 
a  meeting  of  his  creditors.  At  the  meeting  ('.  and  A.  claimed  certain  house- 
hold property  pledged  to  them  by  L.  by  hypothecatory  Bonds,  mortgaging  his 
goods' present  and  future,  and  they  claimed  priority  under  their  securities, 
whereupon  it  was  agreed  by  the  creditors  to  place  L.'s  goods  in  the  hands  of 
certain  persons  as  Trustees  to  represent  their  interests  for  the  purpose  of  sale, 
and  the  Trustei  -  ai  ordingly  took  possession,  C.  and  A.'s  claim  to  priority 
being  agreed  to  be  referred  to  arbitrators.  L.  was  afterwards  adjudicated  an 
Insolvent.  Held,  that  as  by  the  Roman-Dutch  law  prevailing  in  Cevlon,  a 
mortgage  of  movables,  by  writing  before  a  Notary,  though  unattended  bv 
possession,  is  valid,  not  only  against  the  debtor  himself,  but  against  his 
general  creditors,  the  goods  in  question  were  not  in  the  order  and  disposition 
of  L.  at  the  time  of  his  insolvency,  so  as  to  defeat  the  priority  of  C.  and  A.'s 
claim  [1  Moo.  P.C.  i  N.S.)  410]. 

This  was  an  appeal  brought  by  the  Appellants,  the  Assignees  of  the  estate  and 
effei  ts  of  Charles  Hargraves  Ledward,  an  Insolvent,  from  two  Orders  of  the  Supreme 
Court  of  Ceylon,  the  first,  dated  15th  of  July.  1858,  declaring  that  the  Respondent, 
Christoffelsz,  was  entitled  to  a  preference  over  the  other  general  creditors  of  the 
Insolvent  :  the  other,  of  the  [387]  7th  of  June.  1S59,  declaring  that  the  Respoi 
Andree,  was  entitled  to  a  preference  over  all  the  other  creditors,  as  t"  the  property 


*  Present  :    Lord   Kingsdown,   the   Lord   Justice   Knight    Bruce,    and    the    lord 
Just  i,-e  Turner. 
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mentioned    in    the    schedule,    and    over    all    the    creditors    except    the    Respondent, 
Christofielsz,  as  to  all  other  property. 

The  Insolvent,  who  carried  on  business  as  an  auctioneer,  chapman  and  dealer, 
at  Colombo,  in  the  Island  of  Ceylon,  on  the  22nd  of  December.  1  357,  issued  a  circular, 
stating  his  inability  to  meet  his  liabilities,  and  convening  a  meeting  of  his  creditors 
for  the  following  day.  The  creditors  met  accordingly,  and  appointed  two  persons 
named  Heale  and  Spofforth  to  act  as  Trustees  and  represent  their  interests:  who 
thereupon  took  possession  and  charge  of  the  Insolvent's  property,  consisting  solely 
of  his  stock-in-trade,  household  furniture,  and  book  debts  :  and  remained  in  possession 
until  the  Sth  of  February.  1858,  when  Ledward  was  declared  an  Insolvent  by  the 
District  Court  of  Colombo,  in  respect  of  the  act  of  insolvency  committed  by  him  on 
the  23rd  of  December,  1857.  Heale  and  Spofforth  were  thereupon  appointed 
iss  irnees  of  the  estate  of  the  Insolvent.  Amongst  the  persons  who  claimed  to  be 
creditors  of  the  Insolvent,  and  who  were  present  at  the  meeting  of  the  creditors  of 
the  Insolvent,  and  voted  afterwards  in  the  choice  of  Assignees,  were  the  Respondents 
who  then  claimed  priority  under  their  securities,  and  it  was  proposed  that 
furniture  should  be  sold  by  the  Trustees,  [388]  and  the  claims  to  preference  referred 
to  arbitrators,  which  the  other  creditors  agreed  to. 

The  Respondent.  Christofielsz,  claimed  to  be  a  creditor  of  the  Insolvent  in  the 
sum  of  £650.  and  interest,  on  a  common  money-bond,  dated  the  24th  of  March,  1857, 
This  Bond  contained  a  general  hypothecatory  clause,  in  the  following  words  : — "  And 
I.  the  said  Charles  Hargraves  Ledward.  further  declare  to  bind  myself,  my  heirs. 
executors  and  administrators,  and  all  my  property,  movable  and  immovable,  whereso- 
ever situated,  which  I  am  now  possessed  of,  and  whatever  I  shall  hereafter  become 
possessed  of.  as  security  for  the  due  payment  of  the  said  sum  of  £650.  together  with 
interest  thereon." 

The  Respondent,  Andree,  claimed  to  be  a  creditor  of  the  Insolvent  in  a  sum  of 
£450.  on  a  Bond  dated  the  21st  of  December.  1^57,  payable  two  months  after  demand. 
This  Bond  contained  the  following  hypothecatory  clause: — "  For  which  payment  of 
principal  and  interest  to  be  well  and  truly  made.  I  have  bound,  and  by  these  present- 
do  bind,  myself,  niv  heirs,  executors  and  administrators,  and  all  my  property  wl 
ever,  and  especiallv  mortgage  and  hypothecate,  the  household  furniture,  plate.  '_'las-. 
pictures,  horses,  mules,  crockery  and  other  articles  belonging  to  me,  the  said  Charles 
Hai  .-raves  Ledward.  and  described  in  the  annexed  catalogue  marked  A,  and  pi 
Mm:  of  which  said  furniture,  plate,  i_'lass.  pictures,  horses,  mules,  crockery  and  other 
articles.  I  have,  with  these  presents,  delivered  to  the  said  Archibald  Stephen  Andree."' 
None  of  the  property  of  the  Insolvent,  which  he  possessed,  or  which  belonged  to 
him  at  the  time  of  the  execution  of  these  Bonds,  or  which  he  after-[389]-wards  ac- 
quired, was  at  any  time  delivered  to  the  Respondents.  Christofielsz  or  Andree,  but 
the  same  (with  the  exception  of  such  articles  as  were  sold  or  otherwise  disposed  of 
bv  the  Insolvent)  always  remained  in  the  possession  of  the  Insolvent,  down  to  the 
time  when  thev  were  taken  possession  of  by  the  Assignees. 

On  proof  of  debts  against  the  estate  of  the  Insolvent,  the  Respondent.  Christofn 
claimed  a  preference  over  the  other  creditors  of  the  estate,  and  to  have  a  cl 
on  the  property  of  the  Insolvent,  in  respect  of  the  hypothecatory  clause  contained  in 
his  Bond.  The  Respondent.  Andree.  also  claimed  a  preference  over  the  other 
creditors,  and  to  have  a  charge  on  the  property  of  the  Insolvent,  and  particularly  a 
articles  described  in  the  schedule  annexed  to  his  Bond,  in  respect  of 
the  hypothecatory  clause  contained  in  his  Bond. 

!■  strict   Court   negatived  the   riLrlii    of  priority  of  both    Christofielsz  and 
Ami  I     e    judgment    upon   that   point    was   in   these  terms  : — "The  Court    h) 

determine  upon  two  Bevera]  applications  made  by  two  creditors  of  the  Insolvent  to 
have  their  claims  paid  out  of  the  proceeds  of  the  estate,  in  preference  to  the  other 
'I'll.-  I  solve]  t,  "'  the  24th  of  March.  1857,  being  indebted  to  Christofielsi 
in  a  sum  of  £650.  granted  him  a  Bond  for  the  same,  and  by  the  same  instrument  gave 
him  a  general  mortgage  over  all  his  property,  movable  and  immovable,  present  and 
future,  as  security  for  the  paymi  '  0i  the  21sr  of  December,  1857,  the  Insolvent 
a  mortgaged  to  the  Respondent,  Andree,  the  whole  of  his  property  generally, 
and  certain  articles  of  furniture  enumerated  in  the  schedule  [390]  attached  to  the 
mortgage  deed,  specially  to  Becure  payment  of  a  sum  of  £450,  due  on  a  promissory 
note,  dated  the  21st  of  October,  1857,  and  payable  two  months  after  demand.     Both 
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mortgages  are  effected  by  deeds  executed  in  the  pre®  1 1  of  a  Notary  and  two 
witnesses,  as  required  by  the  Ordinance,  No.  VII.,  of  1840,  bul  in  neither  case  was 
there  any  delivery  to  the  mortgagee  of  the  property  mortgaged.  On  the  22 
December,  1857,  the  Insolvent  sen!  round  t>>  his  creditors  a  notice  of  his  inability  to 
pieet  his  engagements,  and  a  meeting  was  held  on  the  23rd  or  24th  of  that  moi  I 
which  Trustees  were  appointed,  to  whom  the  whole  of  the  Insolvent's  property  was 
delivered  for  the  purpose  of  being  realized  for  i  (m-  benefit  of  the  creditors.     On  the 

if  February,  Ledward  was  adjudged  Insolvent,  and  on  the  19th  of  thai  month  the 
Trustees  previously  appointed  by  the  creditors  were  elected  \  -  gnees,  Christoffelsz 
and  Andree  both  proving  for  the  full  amount   of  their  claims,  and  voting  in  the 

ion  "f  Assignees  in  respecl  of  those  amounts.  They  qom  claim  a  preference 
for  these  sums,  and  against  tins  claim  the  Assignees  and  other  creditors  coi 

that,  granting  the  mortgages  m  lie  g 1  and  effectual  as  between  the  mortgagor  and 

mortgagees,  nevertheless  the  mortgagor  having,  by  the  consent  of  the  mi 
retained  the  mortgaged  property  in  Ids  possession  until  the  acl  of  insolvency,  and 
being   the   reputed  owner  thereof,  the  Court  may,   under  the    19th   section   of  the 
Ordinance,  No.  \  II..  of  1853,  direct  this  properly  to  be  sold  for  the  benefit  of  the 
creditors:   and   Ryall  v.   Roll?  (1   Atk.,    165)   was   relied  upon   as  proving,   that   the 

gagee  must  with  reference  to  this  provision  be  considered  the  true  owner,  and 
the  mortgagor  the  [391]  reputed  owner  of  the  goods;  but  this  decision  relate-  to 
the  case  of  a  mortgage  by  assignment,  Bubjecl  to  condition  where  the  mortgagee 
takes  the  legal  ownership  of  the  property  mortgaged;  and  the  words  of  the  clause 
cannot.  I  think,  by  any  construction,  be  made  to  cover  the  case  of  a  mortgage  in  the 
form  here  used,  when  there  are  no  words  expressing  an  assignment,  and  the  mortgagor 
is  to  all  intents  the  true  owner.  In  considering  the  effect  of  such  a  mortgage  as 
between  the  mortgagee  and  the  Assignees  of  the  mortgagor,  we  shall  not,  I  think, 
find  much  assistance  from  the  English  decisions  on  the  Bankruptcy  Acts,  for  all 
mortgages  of  personalty  in  England  are  either  by  pledge,  with  delivery  of  goods 
mortgaged,  or  by  conditional  assignment  :  bul  we  must  be  guided  by  the  general 
principles  of  the  law  of  Holland  in  ascertaining  the  effects  of  a  mortgage  of  the 
movables,  as  against  persons  having  or  acquiring  different  interests  therein,  and  by 
the  Insolvent  Ordinance,  in  ascertaining  the  nature  of  the  interest  of  the  Assignees 
in  the  mortgaged  property,  and  their  position  with  respect  to  the  mortgagees.  Now. 
bv  the  Dutch  law  there  were  three  different  modes  of  effecting  a  mortgage  of  per- 
sonalty : — First,  by  pawl  or  writing,  not  notarial  :  second,  by  delivery  of  possession  ; 
and  third,  by  a  public  act  or  a  writing  in  the  presence  of  a  Notary  and  two  witnesses. 
The  first  form  (which  has  been  abolished  by  an  Ordinance  No.  VII..  of  1840)  was  bind- 
ing against  the  mortgagee  only.  The  second  was  binding  and  effectual  against  all 
counter  claimants.  With  respect  to  a  mortgage  by  notarial  deed,  which  is  the  case 
now  before  us.  all  the  authorities  I  have  consulted  are  agreed,  first,  that  it  is  bind- 
ing on  the  mortgagor;  second,  that  [392]  there  appears  to  be  a  difference  amongst 
the  authors  who  treat  on  this  subject,  on  the  effect  of  such  a  mortgage  against  other 
creditors  (see,  for  the  invalidity  of  such  mortgage  against  creditors,  Matthaeus  De 
Auction ibus,  253  :  Burge's  Comms.  on  Col.  and  For.  Laws.  Vol.  III.,  p.  57l'  ;  Van  der 
Linden,  p.  176:  and  Grotius.  B.  II..  cap.  A.  sec.  38;  Voet,  lib.  XX.  tit.  1,  sees.  xii.. 
\iii.):  but  I  do  not  consider  it  to  be  necessary  to  determine  this  point,  because, 
thirdly.  I  find  that  all  these  writers  agree  that  such  a  mortgage  is  defeated  by 
assignment  for  a  valuable  consideration,  accompanied  by  delivery.  Now.  it  is  quite 
immaterial  for  our  present  purpose,  whether  such  assignment  be  made  by  the 
mortgagor  in  express  terms,  or  whether  it  follow  as  a  consequence  of  law   from  his 

any  act  effecting  a  change  of  ownership,  and  accompanied  by  a  delivery  of 

ssion,  being  sufficient  to  defeat  the  claim.  By  clause  70.  Ordinance.  No.  VII..  of 
1853  (the  Insolvent  Ordinance),  the  whole  property  of  the  Insolvent  vests  in  his 
Assig]  es,  and  in  the  present  case  the  Assignees  have  obtained  possession.  We  have, 
therefore,  a  transfer  of  title  and  delivery  of  possession,  and,  therefore,  upon  the 
rule  above  stated,  the  Assignees  are  not  subject  to  the  claim  of  the  mortgagee  :  m>r 
can  it  be  shown  that  the  Assignees  take  with  any  saving  of  the  rights  of  the  morfc- 

.  nr  that  they  are  affected  by  any  trust  in  his  favour.  It  is  true  that  the 
property  vests  in  the  Assignees,  subject  to  all  mortgages  and  liens  thereon,  and  the 
As-iu'nees  are  in  general  affected  by  all  equities  which  attach  to  the  Insolvent  :  but 
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the  act  of  assignment  and  transfer  of  possession  destroys  the  claim  of  the  mortgagee 
against  the  mortgaged  property,  and  he  has  no  better  claim  in  equity  against  the 
Insolvent  than  the  other  creditors,  and  the  As-[393]-signees  are  Trustees  for  the 
creditors  generally  in  proportion  to  their  claims  proved,  and  not  for  the  secured 
creditors  more  than   for  the   rest,   such  creditors  being  bound  to  surrender  their 

-  before  proving.  I  am  of  opinion,  therefore,  that  the  claims  for  preference 
advanced  bv  these  two  creditors  cannot  be  sustained,  and  that  they  must  take  rate- 
ablv  with  the  other  creditors.  This  decision  appears  to  me  to  be  entirely  in  accord- 
ance with  the  spirit  of  the  Ordinance,  and  in  furtherance  of  its  intent,  though. 
perhaps,   not    strictly    required    by   its   terms.     It    is.   therefore,   ordered,   that   the 

-  Jo  pay  the  several  creditors  of  the  estate  in  proportion  to  their  claims. 
and  without  giving  any  priority  to  the  claims  of  Andree  and  Christen 

The  Respondents  appealed  from  this  decision  to  the  Supreme  Court  of  Ceylon. 
At  the  hearing  of  the  appeal  it  was  contended  by  the  Assignees,  in  support  of 
the  decision  of  the  1 '  '  ourt  of  Colombo,  that  the  general  hypothecatory  clause  in 

the  Bond  of  the  Respondent.  Christoffelsz,  was  inoperative,  and  gave  him  no 
preference  as  against  creditors.  That,  to  entitle  him  to  such  preference,  a  delivery 
of  the  things  pledged  was  necessary  by  the  Roman-Dutch  law.  That,  even  if  the 
hypothecatory  clause  was  originally  operative,  still,  that  as  by  the  Ordinance.  No. 
VII..  of  1853,  the  law  in  Ceylon  is  assimilated  to  that  of  the  English  Bankrupt  Act. 
12th  and  13th  Vict.,  c.  106,  and  as  all  the  property  of  the  Insolvent  to  which  the 
hvpothecatorv  clause  could  relate,  remained  with  the  consent  of  the  Respondents  in 
the  Insolvi  □  at  the  time  of  the  committal  of  the  act  of  r  and 

down  to  the  time  of  their  bein<_:  taken  possession  [394]  of  by  the  Assignees,  they  mud 
be  deemed  to  have  been  in  the  reputed  ownership  of  the  Insolvent  with  the  consent  of 
the  true  owners,  and  to  have  passed  to  his  Assignees,  and.  under  the  49th  section  of 
that  Ordinance,  the  goods  mortgaged  ought  to  be  sold  for  the  benefit  of  the  general 
creditors.  That  the  general  hypothecatory  clause  in  the  Bond  of  Andree.  was  also 
inoperative  as  aarainsr  creditors  for  the  same  reasons  as  was  urged  against  the 
validity  of  the  corresponding  clause  of  the  Bond  of  the  Respondent.  Christoffelsz, 
That  the  specification  of  certain  property  in  the  schedule  referred  to  in  Andree's 
Bond,  gave  it  no  greater  force  or  effect  than  the  Bond  of  Christoffelsz,  because  there 
was  no  delivery  of  the  articles  specified  in  the  schedule:  and  further,  that  the  giving 
of  the  Bond  to  Andree  was  not  for  a  present  consideration,  but  was  voluntary,  and  in 
contemplation  of  Bankruptcy,  and.  therefore,  void  as  a  fraudulent  preference. 
After  the  hearing  of  the  case  the  following  judgment  of  the  Supreme  Court 
delivered  by  the  Chief  Justice.  Sir  William  Carpenter  Rowe.  on  the  15th  of  July. 
L858: — "In  this  case  Christoffelsz  and  Andree.  each  of  them  holding  a  notarial 
instrument  bv  which  certain  property  of  Ledward.  an  Insolvent,  was  hypothecated 
with  them  for  their  respective  debts,  claimed  in  the  District  Court  of  Colombo,  by 
virtue  of  those   instruments,   to  have  those  debts  paid  out   of  the  proceeds  of  the 

ference  to  the  other  creditors.    This  claim  the  District  Judge  ii 
disallowed,  against  which  decision  these  creditors  have  now  appealed.     There  being 
e  difference  both  as  to  the  form  of  the  instruments  and  the  facts  of  the  [395] 
transaction   as  they  affect   these   parties   severally,   we   shall   deal   with  the   ca« 
Christorulsz  first.      At  the  time  of  the  act  of  insolvency.  Ledward  had  nothing  but 
movable  property,   and    all   that    property    although   hypothecated   •  ffelsz. 

tably    in    the  the    Insolvent,    as    the    reputed    owner, 

and  that  being  so.  it  v  .led  in  this  Court,  as  it  had  been  before  contended 

in  the  Court  below,  that  the  :  Judge  had,  under  the  49  of  Ordinance, 

No.  VII.  of   1853,  power  to  order  the  sa:  sold  for  the  benefit  of  the  general 

;  .tors  ■  and  the  '  .'ill  v.  RoUt ,  (1  Atk.  165,)  was  pressed  upon  us  as  a  le; 

authority  upon  this  point.      That  any  man  should  be  suffered  to  obtain  for  himself 
a  fictitious  credit,  by  remaining  in  possession  and  holding  himself  out  to  the  world 
.'  ostensible  owner  of  valuable  property  up  to  the  period  of  insolvency,  and  that 
upon    such    ii  -  individual    creditor   should    by   virtue   of    some   special 

security  step  in  and  sweep  all  that  property,  to  the  prejudice  of  the  general  creditors, 
is  a  state  of  things  so  contrary  to  the  first  principles  of  Bound  credit  and  common 
just  — lv  provided  against  by  the  law  of  England  in  ti 

of  Parliai  .  which  this  4:itl,  section  of  Ordinance,  No.  VII,  of  learlj 

borrowed.     But  it  does  not  seem  to  have  occurred  to  those  who  framed  this  Ordinance 
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that  it  was  u>  come  into  operation  and  musl  trued  in  connection  with  the 

I;      an-Dutch  law  which  prevail.-  in  this  Colony,  and  which  sanctions  a  form  of 
hypothecatioi  Buch  as  I  in  this  ii  Iward.     That  form  is  neither 

that  of  a  Mortgage,  nor  a  Bill  of  Sale;  it  -imply  pledgee  t lie-  property,  without  pur- 
porting in  [396]  any  manner  to  pass  that  property  itself  or  to  dominion 

■  stoffelsz.  The  District  Judge  was.  therefore,  of  opinion,  that  the  case  pro- 
Tided  against  in  th'  t ion  of  Ordinance,  No.  VII.  of  1853,  namely,  of  a  n 

i  continuing  in  possession  by  permission  of  the  true  owner,  had  not  arisen  in 

this  :  Christoffelsz  not  being  in  any  legal  sense  the  true  owner  of  this  pro- 

In  this  view  of  1  -  and  that  being  so,  have  carefully  consulted 

the  Roman-Dutch  authorities  to  ascertain,  whether  the  general  creditors  have  any 

remedy  by  that   law.   independently  of  the  Ordinance.     Those  authoril 

lerably  on  this  point  :  a  differei  ■  !  which  we  n  iines  expect  to 

find  in  works  which  for  the  most  part  profess  only  to  record  the  individual  opinion 
•    or  the  law  as  it  was  understood  l>y  them  to  prevail  in  the  different 
or    municipalities   of    Holland.     In    this   very    instance    M  "  De 

Auctionibus,"  253,  and  Van  der  Linden.  17G.  have  been  cited  on  one  side,  and  Grotius, 
B.  11.  h.  18,  sa  .  38,  on  the  other,  as  giving  version-  of  tin-  law  on  this  point  which 
are  perfectly  conflicting,  whilst  the  note  to  the  latter  states,  that  the  law-  as  laid  down 
in  the  text  of  Grotius,  although  the  law  of  Holland,  was  not  the  law  of  Amsterdam. 
We  find  also  Burge,  "  ComiDB.  on  Col.  and  For.  Laws."  Vol.  III.  p.  572,  citing  Voet. 
lib.  XX.  tit.  I.  n.  13,  as  an  authority  for  the  proposition,  that  even  in  a  coi 
creditors  the  contract  of  hypothecs  alone  would  not  give  the  creditor  any  preference 
ss  the  mortgage  had  been  followed  by  delivery  ;  a  proposition  which,  on  reference 
to  the  original  text  of  Voet,  we  think  that  that  text  does  not  hear  out — a  result  which 
shows  [397]  the  importance  of  consulting  the  original  instead  of  adopting,  as  a 
matter  of  course,  other  versions  of  authors  whose  eonfessedlv  unclaasical  and  some- 
times um.'rainmatical  latinity  make  them  difficult  of  interpretation.     Taking  the 

:ial  text  of  Voet,  therefore,  as  the  most  trustworthy  authority,  we  arrive  at  the 
conclusion  that  according  to  the  Roman-Dutch  law.  as  he  lays  it  down,  the  creditor 
who  holds  an  instrument  of  hypothec;.  h  as  that        I  -z.  although  he 

could  not  follow  and  take  the  property  if  it  had  passed  into  the  hands  of  a  third  partv 
for  valuable  consideration,  is  entitled  to  priority  over  all  unsecured  creditors  when 
that  property  still  remains  in  the  hands  of  the  grantor  of  that  instrument.  The 
District  Judge  si  a  to  have  arrived  at  the  same  conclusion  as  far  as  this  principle 
ncerned  :  but  in  his  anxiety  doubtless  to  relieve  the  general  creditors  in  the 
present  instance,  if  possible,  he  has.  we  think,  fallen  into  an  error  in  its  application, 
for  we  find  him  going  on  to  hold  that  the  passing  of  the  property  of  Ledward  to  his 
Assignees,  was  such  a  transfer  as  would  defeat  the  priority  of  Christoffelsz.  Now. 
according  to  the  evidence.  Christoffelsz  put  in  his  claim  not  only  before  any  such 
transfer  took  place,  but  before  any  proved  act  of  insolvency  on  the  part  of  Ledward. 
Iii  point  of  time,  therefore,  there  was  no  transfer  to  the  Assignees,  actuallv  or  by 
relation,  prior  to  the  vindication  of  his  right  by  Christoffelsz.  Further,  assuming 
for  the  sake  of  argument  only,  that  the  a-siirnment  and  delivery  to  the  Assignees 
amounted  to  such  a  transfer  to  a  third  party  for  valuable  consideration  as  would. 
according  to  the  Roman-Dutch  law,  defeat  the  priority  of  Christoffelsz  (which  we  by 
no  means  holdi.  still  [398]  those  Assignees  could  only  take  subject  to  the  76th  and 
111th  sections  of  Ordinance,  Xo.  VII.  of  1853,  under  one  or  the  other,  if  not  under 
both  of  which,  the  rights  of  such  a  specialty  creditor  as  this  would  in  our  judgment 
be  .-aved.  We  are  most  reluctantly,  therefore,  compelled  to  the  conclusion,  that  the 
law  of  this  Colony,  as  it  now  stands,  not  only  enables  a  man.  by  retaining  possession 
of  his  own  hypothecated  goods,  to  delude  the  world  by  appearances  of  insolvency, 
but  also  permits  any  one  creditor,  lying  behind  and  furnished  with  such  an  instru- 

as  is  now  produced  by  Christoffelsz.  to  come  in  at  the  last  moment,  and  deprive 
the  general  creditors,  if  his  specialty  debt  be  large  enough,  of  all  hope  of  dividend. 
That  such  a  state  of  things  can  be  allowed  by  the  legislature  to  lie  perpetrated  am 
English  and  native  traders,  by  virtue  of  a  capitulation  entered  into  so  far  back  as 
the  year  1799.  with  the  Dutch,  whose  descendants  and  whose  capital,  with  few  excep- 
tions, have  been  so  long  withdrawn  from  this  Island,  we  cannot  well  believe,  more 

ally  as  the  Roman-Dutch  law.  which  we  are  thus  bound  to  administer,  is,  in  the 
terms  of  that  Proclamation,  the  law  as  it  subsisted  under  the  ancient  government 
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of  the  United  Provinces,  such  law  being,  as  is  well  known,  no  longer  the  law  of 
Holland  itself,  and  being,  save  where  modified  by  our  Ordinances,  entirely  wanting 
in  those  amendments  which  have  within  the  last  halt-century  been  adopted  in  other 
countries  to  meet  the  exigem      -  iety  and  commerce.     In  the  meantime  we  must 

bear  in  mind  that  it  is  our  duty,  as  Judges,  not  to  make  the  law,  but.  simply  to  ad- 
minister it  faithfully  as  we  find  it.  to  state  publicly  the  grounds  of  our  judgment : 
which  judgment,  as  far  as  Christoffelsz  is  concerned.  [399]  is.  that  the  decisi 
the  Court  below  1  ie  set  aside,  and  that  his  debt  be  paid  out  of  the  proceeds  of  Ledward's 

te,  in  priority  and  in  preference  to  the  other  creditors.  As  to  Andree's  security, 
r  as  its  purported  hypothecation  of  moveable  property  is  concerned,  all  the 
authorities  and  observations  which  have  been  cited  and  applied  to  the  case  of 
Christoffelsz  apply  equally  to  this.  But.  observing,  on  careful  perusal,  that  it  was 
not  onlv  a  special  instead  of  a  general  hypothecation,  but  that  it  also  contained  the 
following  passage.  '  and  possession  of  which  said  furniture,  etc..  I  have  with  these 
presents  delivered  to  the  said  Archibald  Andree.'  we  thought  it  right  to  call  the 
attention  of  the  Counsel  on  both  sides  to  that  point.     The  legal  effect  of  these  words 

-mee  been  discussed  before  us,  and  after  giving  full  weight  to  that  argument, 

Supreme  Court  is  of  opinion,  that  they  have  not  such  an  operation  as  would  make 
Andree.  in  terms  of  the  49th  Ordinance.  No.  VII.  of  185:5.  the  true  owner.'  and 
further,  that  there  having  been  in  fact,  as  proved,  no  delivery  of  possession  to  him 
at  all.  there  is  under  the  Roman-Dutch  law  no  more  remedy  for  the  general  creditors 
in  this  case  than  in  the  case  of  Christoffelsz.  That  these  words,  nevertheless,  were 
introduced  into  the  Bond  and  so  used  by  Ledward  for  some  specific  purpose  we  can 
have  no  doubt,  since  it  is  proved  that  the  Bond  was  drawn  by  Andree.  himself,  a 
Proctor,  and  that  it  purports  specially  to  hypothecate  to  him  the  very  furniture 
before  generallv  hypothecated  to  Christoffelsz.  What  that  purpose  may  have  been, 
as  well  as  the  alleged  cause  for  giving  this  instrument  at  all.  its  date,  the  insolvent  con- 
dition and  intentions  of  Ledward  at  the  time,  and  all  the  other  facts  of  the  [400]  case. 
we  think  should  be  further  considered  by  the  District  Judge,  whose  particular  province 
it  is  to  sav.  regard  being  had  to  the  definition  of  fraudulent  preference  given  in  the 
58th  section  of  Ordinance.  No.  VII.  of  1853.  whether  in  his  judgment  such  facts  have 
been  established  with  respect  to  this  transaction  as  would  constitute  the  giving  a 
security  of  this  particular  character,  under  such  circumstances,  a  fraudulent 
preference  in  favour  of  Andree.  On  this  point,  then,  and  this  alone,  the  case  is  now 
remanded  to  the  District  Court." 

The  claim  of  the  Respondent.  Andree.  was  again  investigated  by  the  District 
Court,  which  Court  on  the  1st  of  November.  1858.  declared  his  claim  preferei 
to  the  property  specially  described  in  the  schedule,  and  as  to  the  other  property 
declared  him  entitled  to  a   preference  over  all  the  other  creditors,  except  thi    1! 
spondent,  Christoffelsz. 

On  a  further  appeal  from  this  decision,  the  Supreme  Court  on  the  7th  of  June. 
I,  made  an  order  affirming  the  same. 

Leave  to  appeal  from  these  two  Orders  was  refused  by  the  Supreme  Court,  but 
upon     special     petition     for     leave     to     appeal.  Her     Majesty,     by     an     Order     in 
Council,  dated  the  2ind  of  February,  1860,  ordered  that  Heale  and  Spofforth  should 
liberty  to  enter  and  prosecute  the  appeal. 

ird  of  November,  1859,  by  a  further  Order  of  the  District  Court  of  Colombo. 
the  Appellants  were  appointed  A  state  of  the  Insolvent  :  and  by  an 

1  I  r  made  by  Her  Majesty  in  Council,  the  appeal  was  revived  in  the  names  of  the 
present  Appell  of  the  estate  and  effects  of  the  Insolvent. 

[401]  The  appeal  now  came  on  for  heart) 

Mr.   Bovill,  Q.C.,  and  Mr.  Hannen,  for  the  Appellants. — As  the  English  law  of 
Bankruptcy  has  been  introduced  into  Ceylon  by  the  Ordinance,  NTo.  VII.  of   18J 
the  law  it:  Ceyloi    must  be  taken  to  be  assimilated  to  that  of  the  English  Bankrupt 
12th  and  13th  Vict.,  c.   106.     The  English  law  upon  this  point,  therefore,  pre- 
vails, and.  we  submit,  that  by  that  law.  the  property  in  the  goods  pledged  to  both  the 
I  to  the  .'•  for  the  benefit  of  the  creditors  u'enerally  of  the 

Insolvent,  without  any  preference  in  favour  of  either  of  the  Respondents.  The 
property  was  certainly,  by  sec.  19,  of  the  Ordinance,  No.  VII.  of  1853,  as  decided  by 

District  Judge  (ar>*<  "1  Moo   1' «    (N.S.)],  p.  390),  in  the  reputed  ownership  of  the 
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[nsolveiit,  and,  therefore,  liable  t"  be  sold  as  assets  for  the  benefit  "!'  the  general 
creditors,  li  is  an  indisputable  proposition  that  there  can  be  no  lien  without  po 
sinii.  The  goods  were  lefl  iii  Ledward's  possession  with  the  Respondent's  consent, 
therefore,  in  the  order  and  disposition  of  the  Insolvent,  as  has  been  held  in  England 
in  similar  circumstances  with  respeel  to  a  Bankrupt,  Ho'ggard  v.  Mackt  n  m'<  i  25  Beai 
■I :•:'.).  In  that  ease,  a  London  agent  ami  manager  of  a  Scotch  firm  by  contract,  was 
tn  have  a  lien  mi  goods  consigned  to  him  for  Hills  accepted  by  him  I'm-  the  firm.  The 
firm  became  Bankrupl  m  Scotland,  ami  it  was  held  by  the  Master  of  the  Rolls,  that 
the  goods  under  t  he  Manager's  control  at  the  time  were  w  it  Inn  the  order  ami  <  1  i  s]  >.  is  i 
tion  of  the  Bankrupts,  ami  passed  to  their  Assignees  unaffected  by  Ins  lien.  [402] 
That  decision  is  fully  supported  by  the  authorities.  North  v.  Gurney  il  John  ami 
Hem.  509);  Exp.  Boulton  (I  De G.  and  Jones,  163) ;  Perkim  v.  Miliar (25  L..I.  Ch.  309). 
Both  Courts  in  Ceylon  entirely  mistook  the  effect  of  the  English  law  upon  this 
question.  But  assuming,  though  not  admitting,  that  the  Roman-Dutch  Ian  i<  to 
govern  the  ease,  by  thai  law  a  hypothecation  of  movables,  whet  her  general  or  special, 
gives  no  preference  over  general  creditors  without  delivery  of  the  things  hypothe 
Cated.  Van  der  Linden.  "  Inst,  of  Laws  of  Holland  "  (trans,  by  Henry),  B.  I.  ch.  XII. 
see.  .!,  lays  it   down  broadly  that,  in  order  to  render  such  hypothecation  effectual 

against,  not  only  the  debtor  himself,  hut  also  third  persons,  delivery  of  i  he  thing  to 
the  creditor  is  necessary;  and  the  same  principle  is  enunciated  by  Hugo  Grotius, 
'  Int  ro.  to  Dutch  Juris."  (trans,  by  Berbert ),  15.  II.  eh.  XLVIII.  sees.  24  and  '2~ .  Van 
Leeuwen.  "  Comms.  on  Koniun-Duteh  Law,"  B.  IV.  e.  XIII.  s.  19,  and  by  a  modern 
writer,  Story,  "  On  Bailments."  S  297.  The  old  rule  of  the  civil  law,  that  possession 
was  necessary  to  give  a  lien,  has  been  modified  by  the  law  of  all  modern  eountries. 
Burge.  "Comms.  on  Col.  and  For.  Laws,"  Vol.  III.  p.  572,  states  the  law  in  these 
terms: — "Hence  the  mortgage,  whether  general  or  special,  unless  followed  by  the 
delivery  of  the  goods  to  the  creditor,  created  no  obligation  by  which  the  latter  could 
resort  to  them  in  the  hands  of  a  third  person.  Even  in  a  concwrsxm  of  creditors,  the 
contract  alone  would  not  give  the  creditor  any  preference  or  lien  on  the  goods  unless 
the  mortgage  had  been  followed  by  the  delivery  of  them  :"  and  he  refers,  in  support 
of  his  proposition,  to  Matth.  Paraem.  [403]  Belg.  Paraem.  7,  n.  11.  et  seq.;  Grotius, 
ad  Mania!.  Jurisp.  Hott.  lib.  2,  c.  48,  n.  34  ;  Resp.  Juris.  Hull.  pan.  3,  Vol.  II.,  cons. 
17  4  :  Voet,  lib.  id.  tit.  1.  n.  1.'!  :  Christ,  ad  Leg.  Meeh.  tit.  7.  art.  8  :  Van  Leeuwen,  Gens. 
Fur.  part  1.  lib.  4,  c.  7.  n.  6:  Matth.  De  Auct.,  lib.  I.  c.  XIX.  n.  74.  The  learned 
Chief  Justice  of  the  Supreme  Court,  however,  in  his  judgment,  says  (ante  [1  Moo. 
I'.C.  (N.S.)]  p.  396),  that  the  reference  by  Burge  to  Voet,  lib.  XX.  tit.  I.  "  De  Pignoribus 
et  Hypothecis,"  n.  13, — that  even  in  a  concursus  of  creditors  the  contract  of  'lypothsca 
alone  will  not  give  the  creditor  any  preference,  unless  the  mortgage  had  been  followed 
by  delivery-^is  not  borne  out  by  the  text  of  Voet  ;  but  we  submit  that  it  is  fully  borne 
out,  as  will  be  seen  by  reference  to  n.  \2  of  that  title.  Upon  the  merits  we  insist  that, 
even  if  the  security  given  to  the  Respondent,  Christoffelsz.  lie  sustained,  yet  that  as 
io  Andree.  the  pledge  was  a  fraudulent  preference  over  the  general  creditors,  and 
must  be  set  aside. 

Mr.  Stiffe  Everitt,  for  the  Respondents. — Assuming  the  English  law  applies,  the 
Respondents'  contention  then  is,  first,  that  there  was  no  fraudulent  preference  ;  and, 
secondly,  that  the  doctrine  of  reputed  ownership  does  not  affect  the  question  at  issue. 

First,  as  to  the  operation  of  the  English  law  upon  the  question.  Both  the  Bonds 
and  securities  of  the  Respondents  were  severally  given  bona  ft</r,  an  1  for 
valuable  consideration,  and  without  notice  to  the  Respondents,  or  either  of  them,  of 
the  state  of  the  Insolvent's  affairs,  or  that  he  was  in  a  state  of  insolvency,  and  certainly 
was  not  given  by  way  of  fraudulent  preference.  At  the  time  the  security  of  the 
Respondent,  [404]  Christoffelsz,  was  executed,  Ledward  was  admittedly  solvent  :  and 
as  respects  the  Bond  given  to  the  Respondent,  Andree,  it  was  in  pursuance  to  and  in 
limi, i  fidt  performance  and  fulfillment  of  a  promise  made  previously  for  repayment 
of  advances  made.  The  charge  of  fraudulent  preference  was  negatived  ami  dis 
proved  by  the  evidence  taken  before  the  District  Court.  The  onus  is  upon  the  Appel- 
lants to  establish  a  prima  fun,  case  of  possession  of  property  by  a  Bankrupt.  His 
assignees  must  show  that  his  possession  continued  down  to  the  time  of  the  bankruptcy, 
Ody  v.  Cookney  (Tyr.  and  Gr.  536).  Here  the  petitioning  creditor's  debt  heeami 
due.  and  the  act  of  insolvency  relied  on  occurred  after  the  arrangement  by  which  the 
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nees  took       n  aud  held  the  property,  as  we  insist,  for  the  beuetit  of  and 

subject  to  the  Respondents'  preferential  claims.     The  adjudication  only  refers  back 
to  the  act  of  bankruptcy  relied  on  by  the  petitioning  creditor.     The  Respond 
have  done  all  in  their  power  to  take  possess  _     'ds  from  the  Insolvent  :  they 

ed  their  claims  at  the  meeting  of  the  creditors,  and  that  fact  takes  the  case  out  of 
the  rule  that  the  iroods  were  in  the  order  and  disposition  of  the  Insolvent.     The 

<h  authorities  fully  support  our  claim :  Hunt  v.  Mortimer  ( 10  Barn,  and  Cr.  44  I. 

Ell.  and  Bla.  15  >.  Hani*  v.  Rielettt     i  Hurlst.  and  Nor.  1 1. 

Belcher  v.  Bellamy  (2  Exch.  Rep.  303),  Exp.  Boyle  (3  De  G.  Mac  and  liur.  515).  and 

Littledah  ffi  Pe  G.  Mac.  and  Gor.  714).     This  latter  case  strongly  applies  to  the 

at.     There  L.  lent  a  sum  of  money  to  P..  to  enable  him  to  se  the  requisite 

amount  of  shares  in  a  public  Company,  to  qualify  him  for  the  [405]  office  of  Din 
and  1  ssig  i  L.  the  shares  in  such  Company  in  which  he  became  a  Director,  as 
security  for  the  loan.  As  P.  would  have  forfeited  the  Directorship  had  these  shares 
been  transferred,  they  stood  in  P.'s  name.  P.  became  a  Bankrupt,  the  shares  then 
standins  in  his  name,  although  L.  a  short  time  before  had  given  notice  to  the  Company 
of  the  tssigi  ent  to  him.  In  such  circumstances  it  was  held  by  the  Lord  Chancellor 
Cranworth.  and  the  Lords  Justices,  that  the  shares  were  not  in  the  order  and  dis- 
position of  P.  at  the  time  of  the  Bankruptcy,  with  the  consent  of  the  true  owner. 
That  view  is  supported  in  Shelford's  Bankruptcy,  p.  257.  where  the  cases  are 
collected. 

But.  secondly,  tl  Eng  ish  Bankruptcy  law.  as  introduced  into  the  Island  of 
Ceylon,  by  the  Insolvent  Ordinance.  No.  V1L  of  1853,  does  not  supersede  the  Roman- 
Dutch  law.  or  affect  the  Bonds  in  question,  which  are  valid  according  to  that  law. 
The  Insolvent  Ordinance  must  be  construed  with  reference  to  the  previously  exist 

f  the  Island  in  determining  the  validity  of  such  a  mortgage  or  charge,  and  the 

76th  and  111th  cla    -   -  he  Insolvent  Ordinance  are  expressly  applicable  to  this 

•ruction,  and  were  intended  to  preserve  the  operation  of  such  securities  under  an 

Insolvency  or  Bankruptcy  and  to  secure  the   rights,   preference,   and   priority  as 

5t  the  Assig  -  ,nd  creditors  under  such  Bankruptcy  or  Insolvency  as  such 
holders  of  the  securities  have  under  the  Roman-Dutch  law.  It  is  not  disputed,  but 
that  the  Bonds  in  this  case  were  in  the  form  recognized  by.  and  valid  and  operative 
according  to.  the  Roman-Dutch  law  in  force  in  Ceylon  (Grotius.  "  Intro,  to  Dutch 
Juris..''  B.  II.  eh.  XL V 111.  -  2  -  [406]  and  that  the  securities  were  created  by 
deeds  or  writings  properly  executed  in  the  presence  of  a  Notary  and  attested  bv  two 
witnesses,  which  preserved  the  lien  on  the  property.  The  judgment  of  the  • 
Justice  of  the  Supreme  Court  puts  the  case  in  its  proper  view,  that  the  question  r  - 
depended  upon  the  Roman-Dutch  law.  and  that.  s         'hat  law.  upon  the 

result  of  the  authorities,  and,  in  particular,  having  regard  to  the  original  text  of 
_    _e  creditors  holding  contracts,  or  instruments  of  hypothecation,  in  the 
form  of  the  securities  held  by  the  Respondents,  although  without  delivery 
sion.  were  entitled  to  priority  over  all  the  unsecured  creditors  when  the  property 
remained  in  the  hand  of  the  grantor,  although  they  could  not  follow  it.  if  it  had 

1  into  the  hands  of  a  third  party  for  valuable  consideration.     Here  there  was 
no  transfer  to  the  Ass  _  either  actual  or  bv  relation,  pri 

the  assertion  and  vindication  of  their  rights  by  the  Respondents,  and  even  if  the 
id  delivery  to  the  Assig]      -  could  otherwise  have  amotr  such  a 

>uld.  according'  to  the  Roman-Dutch  law.  constitute  a  transfer  to  a 
third  party  for  valuable  consideration,  yet  tht  Assignees  only  took  the  properl 
ent  subject  to  the  70th  and  111th  sections  of  the  Insolvent  Ordinano 

der  which  the  rights  of  the  Respondents  as  such  mortgage  creditors,  by  virtue 

'     ••■  the  question  of  the  concurgus  of  ci       tors, 

omitted,  that  B  statement  in  Vol.  III.  p.  572.  of  his  "  Comms.  on  For.  and 

rved  by  the  Judge  of  the  Supreme  Court,  is  wrong,  and  i  ot  sup- 
ported by  the  authorit:  :  but.  even  if  cor-£407]-rect,  to  this  word 

eculiar  meaning,  and  certainly,  in  this  case,  there  was  no  pro]  ■    i 

the  claim  of  the  general 

The  .  sideration,  and  was  now  delivered  by 
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Lord  Kingsdown  (Aug.  3rd,   !  s(>-'> ). — Two  objections  are  made  to  the  Bee 

in  this  case  : 

Kirsi.  thai  they  must  be  considered  void,  on  the  ground  thai  the  property  n- 

tioned  in  them  »,^  1  <  t" i   in  i li<-  order  and  disposit i if  the  tnsolvenl  al  the  time  of 

his  insolvency,  with  the  consent  of  the  true  owner,     Sit 11  v.  thai  the  instruments  of 

pledge,  being  unaccompanied  with  possession,  are  void  againsl  the  general  creditors 
under  the  Insolvent  Act. 

It  appears  to  'is  thai  neither  objection  can  be  maintained 

As  to  the  first,  we  think  the  insolvency  must  be  held  to  have  taken  plai  when  the 
petition  for  an  adjudication  of  insolvency  was  presented,  and  the  adjudication  "as 
made.  Km  .it  a  meeting  some  weeks  before,  the  Respondents  had  claimed  the  pro- 
perty pledged  to  them,  ami  it  had  been  agreed  thai  it  should  be  placed  in  the  hands  of 
third  persons  and  sold.  This  was  done,  and  the  property,  therefore,  before  the 
insolvency,  had  ceased  to  be  in  the  order  and  disposition  of  the  Insolvent.  This 
appears  to  us  to  have  I  .ecu  settled  by  the  case  referred  to  in  the  argument,  En  parte 
Liitledale,  r<  Pea-rst  (6  De  (I.  Mac  and  Gor.  711).  In  that  ease  tin-  Petitionei  had 
lent  money  to  the  Bankrupt,  in  order  to  enable  him  [408]  to  purchase  stock  in  a 
public  Company.  The  stock  was  purchased  and  transferred  into  the  nami  of  the 
Bankrupt,  in  order  to  qualify  him  to  be  a  Director  of  the  Company.  It  remained 
standing  in  his  name  at  the  time  when  he  became  Bankrupt  :  but  he  had  made  an 
assignment  of  the  steels  to  t  he  Petitioner  at  the  time  when  it  was  purchased;  and  five 
days  before  the  bankruptcy,  the  Petitioner  had  given  notice  of  his  assignment  to 
the  Directors,  and  this  was  held  sufficient  to  take  the  case  out  of  the  operation  of  tie.' 
Statute.  This  is  a  case  of  great  authority,  for  it  was  decided  by  the  Lords  Chan- 
cellor and  the  Lord  Justices;  and  though  upon  another  transaction  of  a  similar 
character  in  the  St  me  case,  some  doubt  was  expressed  by  one  of  the  Lords  Justices, 
such  doubt  did  not  extend  to  the  transaction  of  which  we  have  stated  the  particulai  • 

In  the  present  ease  the  Petitioner's  creditor's  debt  was  not  due  till  the  5th  of 
January,  1858,  and  the  act  of  bankruptcy  w  is  on  the  8th  of  February,  1858.  The 
meeting  of  the  creditors,  and  notice  of  the  claims  of  the  tnort^auees.  was  on  the 
23rd  or  24th  of  December.  1857. 

A  further  point  was  raised  as  to  one  of  these  securities,  that  of  the  Respondent, 
Alidree,  that  it  was  void  on  the  ground  of  fraudulent  preference  :  but  we  are  satisfied 
upon  the  evidence  thai  this  security  cannot  be  impeached  upon  that  ground. 

Then  as  to  the  necessity  of  possession  under  the  Roman-Dutch  law.  in  order  to 
support  the  securities,  the  general  rule  of  the  Civil  law  is.  that  possession  of  nee,  ables 
is  not  necessary  to  the  validity  of  a  lien,  whether  created  by  contract  or  act  of  law, 
and  that  such  lien  will  attach  upon  movable  property,  [409]  even  in  the  hands  of  a 
bona  fide  purchaser,  without  notice. 

Upon  this  principle  it  has  been  decided  by  the  Judicial  Committee  that  if  a  ship 
which  has  been  in  fault  in  a  collision  be  afterwards  sold,  she  is  liable  to  be  attached 
in  the  hands  of  a  bona  fide  purchaser  for  value,  without  notice,  in  a  suit  instituted 
after  the  sale,  to  recover  damages  for  the  loss  occasioned  by  the  collision,  the  Bold 
Buccleugh  (7  Moore's  P.C.  Cases,  267). 

This  rule  has  been  modified  by  the  Roman-Dutch  law  to  this  extent. — thai  if  the 
goods  left  in  the  possession  of  the  mortgagor  are  sold,  or  mortgaged  by  him  to  another 
person,  they  cannot  be  followed  into  the  hands  of  such  transferee  for  value,  but  the 
contract  is  binding  on  the  debtor,  and  the  goods  themselves  may  lie  taken  if  they 
remain  in  his  hands. 

Til  is  is  the  law  as  collected  by  Mr.  Burge  from  the  authorities  to  which  he  refers, 
and  which  those  authorities  seem  fully  to  warrant.  Mr.  Burge,  in  his  "  Comms.  on 
Col.  and  For.  Laws,"  Vol.  III.  p.  527.  says.  ''Even  in  a  concv/rsus  of  creditors  tin' 
contract  alone  would  not  give  the  creditors  any  preference  or  lien  on  the  goods,  unless 
the  mortgage  had  been  followed  by  the  delivery  of  them." 

This  passage  is  said  by  the  learned  Judge  in  the  Court  below  not  to  be  supported 
by  the  text  of  Voet  to  which  reference  is  made,  and  certainly  we  cannot  find  there 
sufficient  warrant  for  it  in  the  sense  put  upon  it  by  the  Appellant's  Counsel.  The 
law  upon  this  subject  appears  to  have  differed  in  different  provinces  in  Holland, 
and  both  the  District  Judge  who  decided  in  favour  of  the  Appellants,  and  tin'  Supreme 
[410]  Court  which  decided  in  favour  of  the  Respondents,  agree  in  this,  that  according 
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•  Ronian-Dutch  law  as  prevailing  in  Ceylon,  a  mortgage  of  movables  by  writing 
before  a  Notary,  though  unattended  with  possession,  is  valid  not  only  against  the 
debtor  himseb'  but  against  his  general  creditors. 

The  .'•  under  the  Insolvent  Ordinance  stand  in  the  place  of  the  g- 

creditors,  and  take  the  pro:  -  ;bject  to  the  charges  to  wh 

-abject,  in  the  hands  of  the  debtor,  unless  in  cases  where,  either  on  the  doctrine 

auduient  preferer.  :   :he  statutable  provision  with  respect  to  goods  left 

le  order  and  disposition  of  the  Insolvent,  a  rigL-  is  _  :aem  which  in  other 

-   -  :hey  would  not  poss     - 

But  in  this       -  ::ot  be  properly  said  to  have  been  any  concurtu*.     The 

property  had  been  taken  out  of  the  hands  of  the  mo  rtg    _        before  the  general 

creditors  had  any  claim  upon  it. 

Their  Lordships  are  of  opinion,  that  the  secu:   ties  .  -   •  -  ire  not 

on  either  of  these  points,  and  that  the  judgment  of  the  Court 
belo-      •  -.  and  they  have  humbly  advised  Her  M  .     sty  to  affirm  it.  with  costs 

Me«  -  Dig.  tit  BAILMENT.  _  I   BANKRUPTCY.  B.  I.  5.  b.,  H.  4  :  tit.  COLONY. 

II.  Particular  Colon:  on  :  tit.  LIEN.  A.  1.      S.<  N.S    .1019: 

9  LT.  2:  2  N.R.  5j 


[411]  OX  APPEAL  FROM  THE  SUPREME  CODBT  AT  THE  CAPE  OF 

GOOD  HOPE. 

THE  REV.  WILLIAM  LONG,-- Appellant:  THE  RIGHT  REV.  ROBERT  GRAY. 
D.D..  LORD  BISHOP  OF  CAPE  TOWN.  CAPE  OF  GOOD  HOPE.— Re- 
spondent* [Feb.  9.  10.  11,  12.  13.  1863]. 

-  of  suspension  and  deprivation  pronounced  by  the  Bishop  of  Cape  Town 

.vn  Incumbent  within  his  Diocese  for  refusing  to  give  notice  i: 
:rch  for  the  election  of  lay  Delegates  to  a  Synod  of  the  Diocese,  in  con- 
formity with  the  provisions  or"  certain  printed  regulations  purporting  to  be 
itions  passed  at  a  previous  Synod,  and  transmitted  to  the 
a  a  letter  from  the  Bishop,  reversed :  such  refusal  on  the  part 
of  the  Incumbent  not  being  an  offence,  for  which  by  the  laws  of  the  Church  of 
England  his  -  don  and  deprivation  would  have  been  warr  Moo. 

P.C.  (N.S.i  p;  -q.\ 

ition  and  authoritr  of  the  Bishop  of  Cape  Towi      I    Moo.    P.(       S  - 
01 
I    '         :  the  Church  and  its  rs  in  the  Colonv  of  the  Cape  •<'.  Good 

Ho  P.C.  (N.S     461]. 

•      -       instil  ;ted  in  the  Supreme  Court  of 
Appellan-  r  a  declaration  of  the  rights  of  the  Appellant 

urch,  Mowbray,  in  that  Col 
[412]  The  main  object  of  the  suit  w    -       test  the  legality  of  certain  senteuc*  - 
-     nsion  and  deprivation  passed  upon  him  by  the  Respondent.     The  former  of 
which  suspended  him  from  his  duties  as  Incumbent,  and  the  latter  deprived  him  of 
his  incumbency  and  the  emoluments  to  which,  as  Incumbent,  he  was  entitled.     The 
ground  of  these  -  :<.  that  the  Appellant  had  refused  to  a  -e  for  the 

election  of  lay  Del  s  5      od  of  the  Di.      -  I   spe  Town,  to  be  held  on  the 

17th  of  January.   1861,  in  conformity  with  the  provisions  of  printed  regulations 

Cons  :tutions  passed  at  a  Synod  of  that  Diocese,  held  at 
'anuary.  1857.  and  transmitted  to  the  Appellant  by  the  Re- 
spondent in  a  letter  dated  the  1  0,  which  Acts  and  Constitutions 
the  Appellant  maintained  were  not  binding  upon  him. 

Kdward  Ryan,  and  Sir  John 
Taylor  Coleridge. 
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The  following  is  a  summary  of  the  case:  — 

The  Appellant,  on  the  20th  of  October,  18  I  l.  was,  by  the  then  Bishop  of  London, 
acting  under  the  powers  of  the  Statute,  59th  Geo.  Ill  c.  60,  ordained  Deacon  for  the 
sure  "I"  souls  in  Her  Majesty's  Foreign  possessions.  He  was  ordained  according  to 
the  form  of  ordination  service  used  by  the  United  Church  of  England  and  Ireland, 
having  first  subscribed  to  the  Thirty-nine  Articles  of  Religion,  and  to  the  three 
Articles  contained  in  the  Thirty-sixth  Canon,  and  having  also  taken  the  oaths  then 
appointed  by  la*  to  be  taken  for  and  instead  of  the  I  >atb  of  Supremacy.  He  received 
Letters  ol  <  Irders  in  the  form  usual  in  like  cases.  !!<•  proceeded  to  the  Gape  of  Good 
Hope,  and  in  August,  1845,  was  appointed  by  the  then  Governor  of  that  Colony  t . . 
be  Minister  of  the  Episcopal  Church  [413]  at  Graaf  Reinet,  his  salary  being  paid 
partly  by  the  Government,  and  partly  by  the  Society  for  the  Propagation  of  the 
Gospel  in  Foreign  Parts,  and  partly  by  the  congregation  under  his  ministry. 

In  May,  1832,  the  Charter  of  Justice,  by  which  the  administration  of  justice  is 
still  regulated,  «as  given  to  the  Colony  (see  Clark's  Col.    Law.  p.    171.  where  the 
Charter  is  set  out),  and  in  January,  1850,  a  Colonial  Legislature  was  established  by 
II,  i    Majesty's  Order  in  Council,  and  Letters  Patent   to  the  then  Governor  <»i 
Colony. 

Until  the  granting  of  the  Letters  Patent  hereinafter  mentioned,  and  the  arrival 
bf  the  Respondent  in  the  Colony,  no  person  had  exercised  any  Episcopal  jurisdiction 
over  the  Clergy  of  the  Church  of  England  exercising  ministerial  functions  within 
the  Colony.  The  instructions  to  Sir  Charles  Somerset,  one  of  the  Governors  of  the 
Colony,  dated  the  3rd  November,  1813,  contained  these  words:—  "  And  it  is  our  will 
and  pleasure  that  you,  or  in  your  absence  our  Lieutenant-Governor,  or  the  person 
for  the  time  being  having  the  government  of  the  said  settlement,  shall  have  the 
power  of  collating  to  benefices,  granting  licences  for  marriages  and  probates  of 
Wills,  commonly  called  the  Office  of  Ordinary.  And  it  is  our  express  will  and 
pleasure,  and  you  are  hereby  required  not  to  grant  deputations  tor  the  exercise  of 
the  said  powers  to  any  person  or  persons  whatsoever  in  the  said  settlement  under 
your  government."  This  was  repeated  in  nearly  the  same  words  in  Sir  Lowry  Cole's 
instructions  in  1828,  but  it  was  not  contained  in  the  instructions  of  Sir  Benjamin 
d'Urban,  the  Governor  who  succeeded  [414]  Sir  Lowry  Cole  in  1834,  nor  in  the 
instructions  of  any  Governor  since  that  time.  The  Governor,  however,  continued  to 
be  styled  "  Ordinary  "  in  the  Government  Gazette  up  to  the  end  of  the  year  1854. 

On  the  25th  September,  1847,  Her  Majesty  issued  Her  Letters  Patent,  whereby 
the  Cape  of  Good  Hope,  with  its  dependencies,  and  the  Island  of  St.  Helena,  were 
constituted  a  Bishop's  See  and  Diocese,  and  the  Respondent  was  therein  named  and 
appointed  to  be  ordained  and  consecrated  Bishop  of  the  said  See  and  Diocesi  . 

The  Respondent  was  thereupon,  in  pursuance  of  the  directions  contained  in  such 
Letters  Patent,  consecrated  and  canonically  ordained  Bishop,  according  to  the  form 
of  ordaining  or  consecrating  of  a  Bishop  of  the  United  Church  of  England  and 
Ireland,  having  first  taken  the  oaths  of  allegiance  and  of  the  Queen's  Supremacy. 
and  of  due  obedience  to  the  Archbishop  of  Canterbury  for  the  time  being  as  his 
Metropolitan,  and  on  the  20th  of  February.  1848,  arrived  in  the  Colony,  and  entered 
upon  the  duties  and  functions  of  Bishop  of  the  Diocese. 

Soon  after  the  Respondent's  arrival,  the  Appellant  applied  to  him.  as  Bishop, 
for  admittance  into  Priest's  orders:  and  on  the  15th  of  October,  1848,  having  first 
subscribed  the  Thirty-nine  Articles  of  Religion  and  the  three  Articles  of  the  Thirty- 
sixth  Canon,  and  having  taken  the  oaths  appointed  by  law  to  be  taken  for  and 
instead  of  the  Oath  of  Supremacy,  was  admitted  into  the  order  of  Priests,  according 
to  the  form  and  manner  of  ordaining  of  Priests  in  tin'  Hook  of  Common  Prayer  of 
the  United  Church  of  England  and  Ireland. 

[415]  After  ordination  the  Respondent  gave  to  the  Appellant  Letters  of  Orders 
and  a  licence  to  officiate.  On  the  same  day  the  Appellant,  in  the  presence  of  the 
Respondent,  took  the  oaths  of  Allegiance  and  Supremacy,  and  against  simony,  and 
of  canonical  obedience. 

On  the  23rd  of  November,  1853,  the  Respondent  resigned  the  Bishopric  and  See 
of  Cape  Town,  and  was.  by  Letters  Patent  bearing  date  8th  of  December,  1853,  ap- 
pointed to  he  Bishop  of  a  new  See  and  Diocese  of  Cape  Town,  created  and  const  ituted 
under  such  Letters  Patent. 

757 


I  MOOEE  N.S.,  416        LONG   V.   CAPE  TOWN  (BISHOP  OF)  [1863] 

In  the  month  of  May,   1854,  the  Appellant,  ou  the  invitation  of  the  Rev.  John 

William  Van  Rees  Hoets,  left  Graaf-Reinet,  with  a  view  to  becoming  the  Minister  of 

-    i    lurch,   at    Mowbray.     Mr.   Hoets  had  erected   the  church  at   his  own 

expense,  and  by  a  deed  of  transfer,  dated  2nd  of  June.  1854.  had  transferred  it  t<n 

the  Respondent  and  his  successors,  on  the  trusts  contained  in  a  contemporaneous  deed 

.venant.     By  this  deed  it  was  declared,  amongst  other  things,  that  the  church 

transferred  to  the  Respondent  and  his  successors,  to  be  held  rated,  and 

used  as  the  parish  Church  of  Mowbray.      It  was  also  agreed  that  Mr.  Hoets  should 

pay  i-  100  a  year  to  the  incumbent  of  the  church,  to  be  appointed  in  manner  therein 

mentioned,  during  the  incumbency  of  the  first  two  incumbents  thereof,  as  and  for 

a  provision  or  endowment  towards  the  stipends  of  the  first  two  incumbents,  and  to 

deposit  certain  securities  for  this  payment.     In  consideration  of  this,  the  Bishop 

agreed  that  he  would  institute,  admit,  and  appoint  to  the  endowment,  [416]   and 

the  spiritual  charge  and  care  of  the  Church  and  parish,  on  the  presentment  and 

nomination  of  Hoets,  the  first  two  incumbents.     Hoets,  besides  the  endowment  so 

secured,  promised  the  Appellant  to  guarantee  to  him  a  further  annual   payment 

i50  for  his  services  as  incumbent  and  Minister  of  that  church.      The  Appellant 

was  nominated  by  Hoets.  and   accepted  by  the   Respondent,   as  first   incumbent  of 

St.   Peter's.   Mowbray,   and  the  Church  was  shortly  afterwards  consecrated  by  the 

ndent    on    the    formal    petition   of   the   Appellant    and    other    inhabitants   of 

Mowbray. 

i  >::  the  3rd  of  June.  1854.  the  Respondent  granted  to  the  Appellant  his  officiating 

licence,  by  which  the  Respondent  authorized  the  Appellant  to  officiate  and  have  the 

of  souls  in  the  parish  and  district  of  Mowbray,  in  the  Western  Province  of 

the  Colony,  within  his  Diocese  and  jurisdiction,  in  reading  the  Common  Prayers. 

and    performing   other   Ecclesiastical    duties   belonging   to   the   cure,    according   to 

form  prescribed  in  the  Book  of  Common  Prayer,  and  the  Canons  and  Const itu- 

-  in  that  behalf  lawfully  established  and  promulged.  and  not  further  or  other- 
wise, subject  alwavs  to  every  such  regulation  or  definition  as  the  Respondent  should 
thereafter  make  of  the  extent  or  limits  of  the  parish  or  district  intended  to  be 
thereby  assigned  to  the  Appellant's  cure,  and  to  any  increase  or  diminution  of  the 
extent  thereof,  provided  that  nothing  in  that  licence  should  extend  to  abridge  the 
Respondent's  Episcopal  authority  and  office,  or  those  of  his  successors,  in  adminis- 
tering  Holv  Ceremonies  and  performing  the  functions  belonging  to  the  Respondent, 
or  prevent  the  exercise  [417]  of  the  Respondent's  Episcopal  authority  in  specially 
appointing  and  authorizing  the  Archdeacons  and  other  Ministers  by  the  Respondent 
directed  and  authorized  to  read  and  take  part  in  the  said  Church  and  parish,  and 
to  preach  therein  on  all  proper  occasions  as  the  Respondent  might  order  and  appoint. 
thereby  reserving  to  the  Respondent  and  his  successors,  Bishops  of  Cape  Town,  full 
powers  and  authority  to  revoke  the  licence  and  all  things  therein  contained  when- 
ever they  should  see  just  caut  do  1"  this  licence  was  appended  a  note  that 
the  Bishop  would  revoke  the  licence  and  would  not  countersign  the  testimonials  of 
any  Priest  or  Deacon  who  undertook  the  duty  of  another  cure  without  the  Bi- 
sanction,  or  who  resigned  the  cure  to  which  he  was  licensed  without  giving  the 
Bishop  notice  of  his  intention  :  that  in  ordinary  cases  three  months'  notice  would  be 
required,  and  that  upon  resignation,  removal,  or  change  of  cure,  that  licence 
to  be  given  up  and  cancelled.  The  Appellant  afterwards  personally  performed 
divine  service  in  that  Church. 

On  15th  of  November,  1856,  the  Respondent,  by  a  pastoral  letter,  summoned  the 

_v    in   person,   and   the  lay   members   by   representation,   of   the   Church   in   the 
Diocesi      i  Cape  Town,  the  latter  body  being  invited  to  appear  by  lay  Delegates,  to 
..I..-  by  each  parish  or  congregation  respectively,  to  meet  together,  and  to 
take  Bel  with  the  Respondent  concerning  the  affairs  of  the  Church. 

Various  objects   >f  the  meeting  -.  forth  in  the  pastoral  letter  mentioned,  and 

it  was  therein  stat  3       id  would  be  competent  to  deal  with  all  matters 

h  and  doctrine,  these  [418]  being  already  fixed  and  determined. 
and  not  being  within  the  province  oi  such  an  assembly." 

By  a  letter  addressed  to  tin-  Appellant,  the  Respondent   informed  him  that  he 
had  fixed  Monday,  the  22nd  of  December,  1856,  for  the  election  of  lay  Delegati 
the  Synod  or  Assembly  of  the  Church  in  that  diocese,  and  requested  him  to  affix  to 

'    - 
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tiurch-d ■  a   notice  directing  the  parishioners  of  St.    Peter's,   Mowbray,   to 

ible  to  elect  a  representative  to  the  Synod  or  Assembly  of  the  Church  in  the 

:    Cape    Town.   to   be  held   in   the  Cathedra]   Church   in   Cape  Town   on 

Wednesday,  the  21st  of  January,  1>."j7.     The  qualifications  of  persons  who  should 

ntitled  to  take  part  in  or  vote  at  such  meeting  and  •  ted  representatives 

forth  in  these  two  letters       No  -         km  mbly,  or  Synod  had  ever  I 

previously  summoned  in  the  Diocese  of  Cape  Town. 

The  Respondent  further,  by  a  letter,  summoned  the  Appellant  to  attend  a  "  Synod 
of  the  Diocese  of  Cape  Town,  to  be  holden  at  the  Cathedral  Church  in  Cape  Town, 
on  Wednesday,  the  21st  of  January,  lv57." 

The  Appellant,  on  the  receipt  of  these  letters  and  summons,  i  ailed  a  meeting  of 
the  parishioners  of  St.   Peter's,  who  unanimously   refused  to  appoint   a   Deli  _ 
to  represent  the  Parish.     A  protest  against  the  Synod  was  handed  in  at  the  meeting, 
■1  by  numerous  Parishioners,  and  the  Appellant  was  requested  to  take  no  part 
ngs. 

The  Appellant,  on  the  ground  that  it  was  contrary  to  the  constitution  and  the 
laws  and  customs  of  the  Church  of  England  that  Buch  Synod  should  he  held  [419] 
without  the  authority  of  the  Crown  or  the  Legislature,  and  that  the  laws  likely  to 
be  made  at  such  .Synod  would  tend  to  abridge  the  liberty  of  Ministers  and  Members 
of  the  Church  of  England  in  the  Colony,  declined  To  attend  the  Synod  or  in  any 
way  to  tahe  part  in  or  be  concerned  with  its  decisions,  and  so  informed  the  Respon- 
dent. Other  Parishes  as  well  as  Ministers  and  lay  members  of  the  Church  of 
England  within  the  Diocese  of  Cape  Town  were  also  opposed  to  the  meeting  of  anv 
su.h  Synod. 

Notwithstanding  such  opposition,  such  Assembly,  or  Synod,  met  and  passed 
certain  Acts  and  Constitutions  purporting,  among  other  things,  to  regulate  the 
Summoning  and  constitution  of  the  Synod,  to  ordain  a  form  and  declaration  of 
Church  membership,  and  to  regulate,  if  not  to  constitute,  a  Consistorial  Court. 

The  Appellant  attended  the  meeting  for  the  Synod,  and  handed  in  a  writteii 
protest  against  its  being  held,  on  the  ground  of  its  illegality.  He  then  withdrew, 
and  subsequently  took  no  part  in  its  proceedings.  He  was  joined  in  the  protest  bv 
Rev.  Mr.  Lambe,  a  Clergyman  of  the  same  Dio 

On  the  1st  of  October,  I860,  the  Respondent  addressed  a  note  to  the  Appellant, 
which  he  requested  him  to  consider  as  a  formal  citation  to  a  second  Synod,  to  be 
holden  on  the  17th  of  January.  1861.  The  Respondent  also  enclosed  a  printed 
paper,  purporting  to  contain  the  Acts  and  Constitutions  of  the  tiist  Synod  held  at 
Cape  Town,  on  the  21st  of  January.  lv57.  and  requested  him  to  attend  carefully 
to  the  same  with  regard  to  the  election  of  Delegates,  and  a  Pastoral  letter  addressed 
by  the  Respondent  to  "  the  Clergy  and  lay  members  of  the  Church  in  [420]  the 
■  wn."  having  reference  to  the  proposed  Synod,  in  which  it  was 
stated  that,  among  other  subjects  to  which  the  Respondent  proposed  to  direct  the 
attention  of  the  Synod,  was  the  constitution  of  the  Ecclesiastical  Court. 

In  the  letter  of  the  1st  of  October.  1860,  and  in  the  Pastoral  letter  of  the  same 
date,  there  was  contained  no  explicit  injunction  or  direction  from  the  Respondent 
a*  Ordinary  to  the  Appellant  to  irive  notice  of  a  meeting  to  appoint  a  Delegate  or 
representative  for  the  Parish  of  St.  Peter's.  Mowbray,  but  reference  was  made,  as 
aliove  stated,  to  the  Acts  and  Constitutions  of  the  Synod  of  1S">7.  as  furnishing 
full  information  as  to  the  qualifications  of  Delegates  and  electors,  and  the  course  to 
be  adopted  by  Parishes  in  the  election  of  Delegates. 

The  fourth  of  such  Acts  and  Constitutions  provided  that  "Every  adult  male 
parishioner,  being  on  the  list  of  communicants,  or  who  should  have  signed  the 
declaration  of  Church  membership  sanctioned  by  the  Synod,  according  to  the 
schedule  thereunto  annexed,  and  not  being  under  Church  censure  according  to  the 
second  Rubric  before  the  Communion  Service,  should  be  entitled  to  vote  for  a  Te- 
ntative of  the  Parish  to  which  he  belonged." 

The  declaration  was  as  follows: — '  I  do  declare  that  I  am  a  member  of  the 
Church  of  the  Dioces  l  Cape  Town,  in  union  and  full  communion  with  the  United 
Church  of  England  and  Ireland,  and  that  I  bel     _  •  other  religious  body." 

The  sixth  paragraph,  relating  to  the  constitution  of  the  Synod,  provided  that — 
1  '      some   Sunday,   or  other  convenient   day.   during   Divine   service,   each   [421] 
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Minister  should  trive  notice  of  the  day  and  place  of  meeting  for  such  election  in  his 
hi,  and  shall  cause  a  notice  of  the  same  to  be  fastened  to  the  door  of 
the  Church  or  Chapel  of  the  Parish  or  District  :  provided  always  that  at  least 
fifteen  clear  davs  should  intervene  between  the  day  of  giving  notice  and  the  day  oi 
election." 

The  Appellant  having  received  this  Pastoral  letter  and  the  printed  papers  enclosed 

in,  wrote  and  addressed  to  the  Respondent  a  letter,  in  which,  while  expressing 

all  deference  to  the  Respondent's  office  and  authority,  he  stated  his  objections  to  act 

on  the  supposed  legislation  of  the  former  Synod,  or  to  acknowledge  its  authority,  by 

pursuing  its  directions,  as  iu  any  way  binding  upon  him.     He  also  renewed  his 

■  -■  gainst the  legality  of  the  Synod  then  about  to  be  convened.  The  objections 
stated  to  the  past  and  future  Synods  were,  in  the  main,  that  they  were  not  sanctioned 
by  Royal,  or  Legislative  authority:  that  they  affected  the  Queen's  supremacy,  and 
that  thev  were  not  sanctioned  either  by  the  customs  of  the  Church  in  the  mother 
count rv  or  the  Colony.  The  Appellant  also  objected  that  the  proceedings  of  the 
former  Svnod  had  been  illegal,  and  especially  in  that  it  had  assumed  to  constitute 
Ecclesiastical  Courts  binding  on  the  Clergy  and  Laity,  and  that  it  required  all 
newly  appointed  Ministers  to  subscribe  to  its  Acts  and  Constitutions.  He  further 
objected  to  the  declaration  required  as  above  set  forth,  as  he  contended  it  virtually 
implied  a  -  ssion  i  -  .nation  from  the  Church  of  England:  the  Appellant 
maintaining  that  he  did  not  belong  to  any  religious  body  in  union  and  communion 
with  the  [422]  United  Church  of  England  and  Ireland,  but  to  the  Church  of  England 
and   Irekv  in   the    Diocese   of    Cape    Town,    and   denied   the    Respondent's 

authority  to  cite  him  formally  to  the  proposed  Synod,  and  declined  to  take  any 

-  :;al  part,  by  summoning  or  otherwise,  in  a  meeting  to  be  called  to  appoint 
a  Delegate  to  what  he  conceived  to  be  an  assembly  not  authorized  by  law. 

Meanwhile,  the  Appellant  had  given  copies  of  the  Respondent's  documents  en- 
closed in  his  pastoral  letter  to  the  Churchwardens  and  sidesmen  of  the  Parish,  in 
order  that  they  might,  if  they  desired,  or  were  requested  so  to  do.  hold  a  meeting  to 
elect  a  Delegate,  which  fact  he  intimated  to  the  Respondent  in  his  letter.     H< 
_   the  matter,  to  be  of  public  interest  and  important  to  the  membc 
mgregation,  printed  and  published  his  letter  to  the  Respondent,  with  a  view 

give  publicity  to  the  matter  and  to  make  known   his   reason-,  for   refusii  2 
conform  to  the  printed  regulations  transmitted  by  the  Respondent. 

A  correspondence  afterwards  ensued  between  the  Respondent  and  the  Appel- 
lant, in  which  the  Appellant  sought  to  justify  his  opinion  and  the  expressions  used 
in  his  first  letter  in  answer  to  the  Bishop's  pastoral;  the  Respondent  insistii ig 
his  right  to  compel  the  Appellant's  attendance  at  the  Synod,  and  character  ■  ° 
his  criticism  of  the  words  of  the  declaration  as  "  a  daring  and  wanton  cha  _ 
which,  if  made  publicly,  would  lead  to  his  being  tried  for  it  as  a  grave  Ecclesias 
offence.  He  also  called  upon  the  Appellant,  by  the  oath  taken  at  his  ordination,  to 
give  the  notice,  and  stated  that  a  refusal  [423]  to  attend  the  Synod  could  thence- 
forth warded  -  'thing  short  of  an  act  of  s  ism  The  Respondent  in  a  sub- 
sequent letter  threatened,  u  -  jjret  were  expressed  for  the  charges  brought  by 
the  Appellant,  and  unless  the  notice  were  given,  to  cite  the  Appellant  liefore  him  to 
answer  for  having  charged  his  Bishop  and  the  Clergy  of  his  Diocese  with  schism; 
and  having  refused  to  obey  his  Bishop's  injunctions.  The  Appellant  wrote  iu 
r.  justifying  himself  more  in  detail,  and  the  Respondent  thereupon  cited  the 
Appellant  ar  before  him  on  the  12th  of  October.  1860.  in  the  vestry  of  the 
Cathedral,  to  answer  "  for  having  imputed  an  act  oi  schism  -  Bishop  and 
brethren,"  and  for  refusing  to  give  the  notice.  The  Appellant  was  directed  to 
understand  that  he  was  not  at  that  stage  summoned  to  a  trial,  but  to  a  private 
meeting,  at  which  he  might  offer,  if  he  pleased,  apology  or  explanation.  The 
Appellant  again  wrote,  further  explaining  his  express  -  -  to  the  declaration 
ired  to  be  made  as  lurch  membership,  but,  as  he  had  alreadv  in 
writing  fully  explained  his  r  his  refusal  to  '_'ive  the  notice,  he  declined  to 
■  d  meet;:  Respond  -  •  >ns  on  the 
former  p  moned  the  Appellant  to  appear  before  him  on  Saturday,  the 
15th  of  December,  at  the  vestry,  for  his  refusal  to  publish  the  required  notice,  and 
r  refusal  to  attend  would  be  followed  bv  immediate  suspension. 
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He  referred  especially  in  tliis  letter  to  the  power  and  authority  given  to  bit 

Bishop  by  the  Queen's    Letters   Patent.     The  Appellant,   in   answer,   wrote  to  the 

Respondent,   stating  that,  although  he  had  greal   doubts  as  to  his  obligation   to 

answer  an  informal  citation  for  refusing,  [424]  as  he  conceived,  to  break  the  law 

and  violate  the  Oath  of  Sir  yet   that   sin.-,    the   Respondent   grounded  his 

authority  to  do  -o  on  the  Queen's  Letters  Patent,  and  out  of  respect   for  his  office 

Bishop  of  the  Cnited  Church  of  England  and  Ireland  in  the  Diocese  of  Cape 

Town,  he  should  oliey  the  Respondent's  summons  to  appear  that  day  at  ■'?  p.m.,  in 

the  vestry  of  St.  George's  Cathedral,  on  the  charge  of  refusal  to  give  what  he  deemed 

lawful  notice. 

The  Respondent  replied  that  the  meeting  was  to  be  considered  private,  and  not 

n  the  nature  of  a  trial.     That  if  he  could  succeed  in  persuading  the  Appellant  to 


offer  excuses  for  his  conduct,  and  in  convincing  him  of  his  violation  of  duty  towards 
his  Bishop  and  his  Church,  and  if  the  Appellant  should  lie  led  to  see  how  unjustifiable 
his  conduct  had  been,  that  then  he  should  be  prepared  to  overlook  the  Appellant's 
fault  and  to  forgive  him.  If  not,  that  he  should  be  compelled  to  bring  him  to  a 
public  trial. 

The  Appellant  accordingly  attended  at  the  Cathedral,  and  personally  explained 
■  Respondent  his  objections  to  attend  the  Synod,  or  in  any  way  to  take  part  in 
its  formation,  or  to  give  the  notice  required  by  the  regulations  of  the  aforesaid  first 
Synod.  The  Respondent  then  claimed  that  he  possessed  the  right  of  suspending, 
or  removing,  or  depriving,  or  otherwise  punishing,  the  Appellant  at  his  discretion: 
and  also  that  he  possessed  the  right  of  summoning  or  citing  the  Appellant  to  appear 
before  him  at  any  place  or  hour,  which  right  of  so  citinsr  he  had  also  claimed  on  the 
ground  of  the  powers  conferred  on  him  by  Her  Majesty  the  Queen  by  her  I.> 
Patent. 

The  Respondent  alleged  that  at  that  meeting  he  requested  the  Appellant  to  give 
itice  in  the  [425]  terms  said  to  have  been  required  or  otherwise,  so  that  a  sub- 
stantial notice  of  a  meeting  to  be  holden  should  be  given.  This  offer  of  an  alter- 
native was  also  insisted  on  by  the  Respondent  in  his  judgment  or  sentence,  but  the 
Appellant  maintained  that,  so  far  as  lie  was  aware,  such  an  alternative  was  never 
proposed  to  him  :  that,  in  fact,  he  never  had  the  option,  as  stated,  of  changing  the 
nature  of  the  notice  from  one  to  elect,  into  one  to  consider  the  expediency  of  electing, 
and  he  made  a  declaration  to  that  effect  before  sentence  of  suspension  was  pro- 
nounced. 

Subsequently  to  the  meeting  of  the  second  Synod,  the  Appellant  received  a  citation 
requiring  him  To  appear  before  the  Respondent,  to  answer  for  having  neglected  and 
refused  to  obey  the  commands  and  directions  of  the  Respondent  to  give  notice  of  a 
meeting  to  be  held,  in  the  terms  of  the  letter  of  the  1st  of  October,  I860,  with  the 
Pastoral  issued  on  the  same  day.  and  of  still  persisting  in  his  refusal  after  being 
duly  and  solemnly  admonished. 

The  citation  was  accompanied  by  a  letter  from  the  Registrar,  naming  five  clergy- 
men whom  the  Respondent  purposed  to  be  his  Assessors  at  the  trial,  and  offering,  on 
the  Respondent's  part,  to  substitute  other  names  should  the  Appellant  have  any 
objection  to  those  named. 

The  Appellant,  in  reply,  asked  for  information  as  to  the  nature  of  the  procedure 
on  the  proposed  inquiry,  and  professed  his  intention  to  attend,  but  saying  at  the  same 
time  that  he  must  be  understood  as  attending  without  prejudice  "  to  such  rights  as. 
according  to  the  constitution  of  the  Church  and  the  Respondent's  authority  in  the 
Colony,  might  belong  to  him  as  a  Presbyter  of  the  Church  of  England,  and  [426]  to 
Rich  objections  as  he  might  feel  it  his  duty  to  make  to  the  appointment  of  anv 
Assessor,  or  to  the  form  and  modes  of  procedure." 

Further  letters  were  subsequently  written  by  the  Appellant  to  the  Registrar, 
containing  his  objections  to  the  appointment  of  Assessors,  but  ultimatelv  the  Ap- 
pellant attended  in  the  vestry  of  the  Cathedral  Church.  All  the  Assessors  had  been 
members  of  one  oi  both  of  the  Synods,  against  the  legality  of  which  the  Appellant  had 
protested.  On  the  4th  of  February.  1861,  he  informed  the  Respondent,  by  his 
Counsel,  that  he  did  not  acknowledge  the  jurisdiction  of  the  alleged  Court,  but  that 
he  was  present  in  pursuance  of  the  citation  he  had  received,  and  to  show  his  respect 
to  the  office  and  person  of  the  Respondent. 

No  further  proceedings  were  taken  preliminary  to  the  inquirv.     Xo  libel  was 
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exhibited,  nor  were  the  proceedings  on  the  inquiry  conducted  in  accordance  with 
Ecclesiastical  procedure  in  such  case*,  but  the  inquiry  was  professedly,  and  in  some 
respects  actually,  regulated  by  certain  rules  laid  down  by  the  Synod  of  1856.  The 
declarations  of  certain  parties  being  read  in  evidence  against  the  Appellant,  which 
had  been  taken  before  a  Justice  of  the  Peace  of  the  Colony,  under  a  Colonial  Ordin- 
ance. No.  VI.  of  1845,  intituled  "  An  Ordinance  for  substituting  declarations  in  lieu 
of  certain  oaths,  and  for  the  suppression  of  voluntary  and  extra-judicial  oaths  and 
affidavits.'  Onei  f  these  declarations  was  made  by  one  of  the  Ass  ess  -.  and  received, 
in  opposition  to  the  protest  of  the  Appellant,  as  evidence  by  the  Respondent. 

The  Appellant,  after  these  declarations  had  been  [427]  read,  handed  in  a  paper 
giving  his  reasons  for  not  having  given  the  notice,  founded  chiefly  on  his  opinion 
as  to  the  illegality  of  the  Synod  by  the  Acts  and  Constitutions  whereof  the  notice  was 
directed  to  lie  .riven  :  insisting  that  the  Synod  had  never  been  recognized  by  him, 
and  had  been  convened  after  he  had  accepted  the  ministerial  charge  from  which  it 
was  proposed  to  suspend  him,  without  any  authority  for  convening  it,  either  from  the 
Crown  or  a  competent  Legislature.  The  Appellant  also  protested  that  no  judgment, 
or  sentence,  pronounced  by  the  Respondent  as  the  judgment,  or  sentence,  of  any 
alleged  Court  was  in  any  degree  binding  on  him,  because  no  lawful  authority  was 
vested  in  the  Respondent  to  hold  by  himself,  or  others,  any  Court,  or  Courts,  com- 
petent to  hear  or  determine  any  causes  of  any  kind  whatsoever. 

On  the  8th  of  February.  1861,  notwithstanding  such  protect,  sentence  was 
pronounced  by  the  Respondent  in  the  presence  of  the  Appellant,  the  opinions  of  the 
having  been  read,  and  the  Respondent  also  giving  his  reasons  for  the 
judgment.  The  Respondent,  at  the  conclusion  of  the  statement  of  his  re 
pronounced  the  Appellant  "  suspended  from  the  cure  of  souls  and  from  the  exercise 
of  all  ministerial  functions  and  offices  for  a  period  of  three  months,  from  Friday, 
the  8th  day  of  February.  1861,  until  Wednesdav.  the  8th  day  of  May.  1861,  and 
thereafter  until  he  should  have  expressed  regret  for  his  past  disobedience  and  his 
willingness  to  render  obedience  for  the  future." 

The  Appellant,  considering  his  sentence  and  suspension  illegal,  continued  to 
perform  his  ministerial  functions  at  St.  Peter's.  Mowbray,  whereupon  he  re-[428]- 
ceived  a  second  citation  from  the  Respondent  to  appear  before  him  on  the  6th  of 
March  then  next,  in  the  vestry  of  the  Cathedral,  for  having  refused  to  conform  to 
the  sentence  of  suspension.  The  Appellant,  on  receipt  of  this  citation,  addressed  to 
the  Respondent  a  letter,  in  which  he  remonstrated  against  what  he  conceived  to  be 
the  illegal  proceedings,  and  referring  again  to  the  explanations  which  he  had 
already  given:  in  that  and  in  a  subsequent  letter,  he  declined  to  attend  in  answer 
to  the  citation,  on  the  ground  that  he  disputed  the  jurisdiction  of  the  Respondent 
in  the  matter.  The  Appellant  accordingly  not  having  appeared  to  the  last-mentioned 
citation,  the  Respondent  pronounced  upon  him  sentence  of  deprivation,  both  of  his 
charge  and  cure  of  souls  in  the  Parish,  or  parochial  district  of  Mowbray,  and  of  all 
emoluments  belonging  to  the  same. 

On  the  same  dav.  the  Bishop  appointed  the  Rev.  William  Hughes  to  the  temporary 
charge  of  the  Parish,  until  Mr.  Hoets  should  nominate  a  Clergyman  to  him  for  the 
permanent  eharge  of  the  same  :  and  appointed  to  Mr.  Hughes  half  the  offertories  and 
such  portion  of  the  endowment  of  £100  a  year,  as  might  belong  to  the  period  for 
which  he  might  officiate,  and  instructed  his  Registrar  to  write  to  the  Churchwarden^ 
that  he  should  hold  them  responsible  for  such  portion  of  their  fund-  as  might  come 
into  their  hands,  and  directing  them  to  prevent  the  Appellant  from  officiating  in 
the  church. 

The  sentence  of  deprivation,  and  the  appointment  of  a  successor  to  the  Appellant 
during  the  vacancy  in  the  living,  having  been  communicated  to  the  Churchwardens, 
tgh  them  to  the  Appellant,  the  Appellant  applied  to  the  Supreme  Court  of 
the  [429]  I  or  an  Interdii  rain  the  Respondent  and  his  nominee  from 

hindering  the  Appellant  in  the  performance  of  his  duties  as  Incumbent  of  St.  Pi 
and  in  the  enjoyment  of  the  temporalities  of  the  incumbency:  and.  on  heal 
motio  ike  the   rule  for  that    Interdict    absolute,  an  order  was  made  by  the 

Supreme  Court,  restraining  the  Appellant  from  performing  his  clerical  fund 

the   Re-i  from   interfering  with   the  enjoyment   of  the  temporalities, 

until  the  rights  ould  be  ascertained  in  an  action  in  which  the  Ap- 

pellant should  be  Plaintiff,  and  the   Res  Defendant,  but   to  which   il 
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intimated  thai  neither  the  Churchwardens,  oor  Mi.  Hughes,  the  nominee  of  the  Re 

denl .  ''I  be  made  pa  rl  tea. 

The  Appellant  accordingly  instituted  a  suit  in  the  Supreme  Court.  By  his 
declaration,  in  which  the  facts  above  stated  were  se1  forth,  hi  prayed  thai  il  might 
be  declared,  First,  thai  it  wasconl  rary  to  law,  and  to  the  jusl  rights  of  the  Appel 
tli at  the  Respondenl  should  require  the  Appellant  to  take  any  part  in  the  proceedings 
of  either  of  the  two  Synods,  or  to  consider  himself  bound  by  any  of  their  decisions. 
Second,  thai  it  was  contrary  to  law,  and  the  just  rights  of  the  Appellant,  thai  the 
Respondent  should,  by  virtue  of  the  Letters  Patent,  or  either  of  them,  claim  the  right 
to  cite  the  Appellanl  before  him,  and  thereby  to  exercise  Ecclesiastical  jurisdiction 
iu  the  Colony,  by  virtue  of  the  before-n  nil  t  n. noil  Letters  I 'at  nit.  Third,  thai  if  such 
righl  were  [awfully  granted  by  the  first-named  Letters  Patenl  of  the  25th  of 
September,  1S-17.  such  right  ceased  to  exist  on  the  Respondent's  resignation  of  bis 
office,  and  thai  il  was  contrary  to  law,  and  to  the  just  rights  of  the  [430]  Appellant, 
that  the  Respondent  should  exercise  such  jurisdiction  by  virtue  of  the  Letters  Pati    I 

of  the  8th  of  December,  1853,  or  any  other  Letters  Patent  issued  by  the  llmvn  after 
the  loth  of  November,  1853,  on  which  day  the  first  writs  were  issued  for  the  election 
of  a  Parliament  for  the  Colony,  and  the  power  of  Legislation  for  the  Colony  ceased 
to  be  vested  in  the  Crown.  Fourth,  that  if  any  Court  were  authorized  to  be  held, 
it  was  contrary  to  law  .  and  to  the  just  rights  of  the  Appellant,  that  he  should  be  tried 
by  any  such  Court  before  the  rules  and  forms  of  proceeding  in  such  Courts  had  been 
promulgated.  Fifth,  that  if  it  was  lawful  in  the  Respondent  to  hold 
any  such  Court,  it  was  contrary  to  law,  and  the  just  rights  of  the 
Appellant,  that  the  Respondent  should  sit  as  a  Judge  for  the  trial  of 
the  alleged  offence  of  disobedience  to  an  order  given  by  the  Respondent  himself. 
Sixth,  that  it  was  contrary  to  law,  and  to  the  just  rights  of  the  Appellant,  that  the 
Respondent  should  have  named  as  his  Assessors,  five  persons,  every  one  of  whom  had 
been  personally  a  member  of  the  Synod,  or  Synods,  to  which  the  Appellant  bad 
objected.  Seventh,  that  the  declarations  under  Ordinance,  No.  VI.  of  1845,  were 
improperly  received  as  evidence.  Eighth,  that  it  was  contrary  to  the  laws  and 
customs  of  the  Church  of  England,  that  after  the  approval  of  the  Appellant  by  the 
Respondent,  as  Incumbent  of  St.  Peter's,  Mowbrav,  the  Respondent  should  have  given 
the  Lppellant  such  a  licence  as  before  mentioned.  Ninth,  that  nothing  in  the  licence 
so  issued  contained  could  render  the  Appellant  subject  to  removal  from  his  in- 
cumbency. Tenth,  that  the  causes  alleged  for  the  sentences  were  not  sufficient  in  law. 
Eleventh,  [431]  that  the  sentences  were  void  and  of  no  effect.  And  lastly, 
that  the  Appellant  was  entitled  of  right  and  without  any  licence,  other  than  his  Letters 
of  Orders,  and  the  presentation  of  Mr.  Hoets,  and  the  approval  of  such  presentation 
publicly  announced  by  the  Respondent,  in  June,  1854,  to  exercise  all  the  lawful  func- 
tions of  Minister  and  Incumbent  of  St.  Peter's  Church,  Mowbray;  and  the  Appellant 
prayed,  that  he  might  have  such  relief  in  the  premises  as  to  the  Court  should  seem 
fitting,  with  the  costs  of  suit. 

The  Respondent  took  issue,  both  in  law  and  in  fact,  upon  the  declaration,  and 
pleaded  a  general  denial  of  the  Appellant's  claim;  and  a  special  plea,  wherein,  after 
stating  the  facts,  the  Respondent  submitted  to  the  Court  as  matter  of  law,  first,  that 
as  between  the  Presbyter,  Appellant,  and  the  Bishop,  Respondent,  the  judgments 
and  decisions  of  the  Bishop,  until  reviewed,  reversed,  or  altered  by  the  Archbishop 
of  Canterbury,  were,  as  being  judgments  and  decisions  upon  matters  which,  by  the 
laws,  customs,  and  visages  of  the  Church  of  England,  belong  to  the  Ecclesiastical 
jurisdiction  of  the  Bishop,  final  and  conclusive  as  between  the  Bishop  and  the 
Presbyter,  and  ought  not  to  be  reviewed,  examined,  or  judged  of  by  the  Supreme 
Court  :  and  secondly,  that  according  to  such  laws,  customs,  and  usages,  the  Supreme 
Court  ought,  even  if  of  opinion  that  it  was  entitled  and  bound  to  examine  upon  the 
merits  of  those  judgments  and  decisions,  to  adjudge  the  same  to  have  been,  and  to 
be  legal,  valid,  and  effectual  :  and  the  Respondent  prayed  that  the  Appellant's  claim 
might  be  rejected  with  costs. 

The  Respondent  also,  by  way  of  claim  in  reconven-[432]-tion,  prayed  the  Court 
to  adjudge  as  follows: — First,  that  it  might  be  adjudged  that  the  Appellant  was 
bound,  in  accordance  with  the  directions  of  the  Respondent,  to  have  given 
the  notice  by  him  required  to  be  given,  and  that  the  giving  of  such 
notice  was  not  contrary  to  law,   nor  the  holding  of   a   Synod   illegal  or   unlawful, 
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and  that  the  refusal  to  give  such  notice  or  to  render  due  obedience  to  such 
directions  was  a  breach  of  discipline.     Secondly,  that  it  might  be  adjudged  that  the 

re  Patent  of  the  25th  of  September.  !  847.  and  of  the  8th  of  December,  1853,  were 
valid  in  law.  and  that  they  conferred  the  rights  and  powers  claimed  thereunder,  and 
that  Ecclesiastical  jurisdiction  might  thereby  be  lawfully  exercised  by  the  Re- 
spondent. Thirdly,  that  it  might  be  adjudged,  that  the  Letters  Patent  of  the  25th 
S  pteniber,  1847.  were  not  by  the  subsequent,  or  further  Lett  i  -  1'atent  of  the  sth 
of  December,  !  853,  or  by  the  resignation  of  the  Respondent  as  Bishop,  under  such  first 

rs  Patent,  in  anv  war  repealed,  altered,  invalidated,  or  rendered  nuU  and  void; 
but  that,  on  the  contrary,  the  same  were  of  full  force  and  effect,  and  that  none  of  the 
riirhts  and  powers  conferred  by  the  subsequent  Letters  Patent  of  the  8th  of  December, 
1853,  ceased  to  exist,  by  -  -1!  it  the  Letters  Patent  were  granted  at  a  time  after 
the  first  writs  were  issued  for  the  election  of  a  Parliament  for  the  Colony.  Fourthly, 
that  it  might  be  adjudged  (in  case  the  Court  should  deem  that  it  was  entitled  to 
examine  upon  the  merits  the  judgments  and  decisions  aforesaid)  that  nothing  in 
the  Letters  Patent  contained  prevented  the  Respondent  from  citing  the  Appellant, 
on  receiving  such  proofs  as  he  deemed  full  and  satisfactory,  and  pronouncing  the 
;  lained  of,  and  that  the  [433]  causes  of  such  sentences  were  sufficient 
in  law.  Fifthly,  that  it  might  be  adjudged,  that  even  supposing  the  Letters  Patent 
did  not  exist,  the  Appellant  was.  by  reason  of  the  matters  and  things  aforesaid,  subject 
to  and  bound  by  the  Laws  and  Canons  of  the  Church  of  England,  and  to  the  doctrine, 
discipline,  rules,  and  orders  of  that  Church  :  and  that  the  Respondent,  as  such 
Bishop  of  that  Church,  :  the  powers  thereby  awarded,  and  acknowledged  to 

belong  to.  and  to  lie  exercised  by.  a  Bishop  of  that  Church.  Sixthly,  that  it  might 
be  adjudged,  that  the  sentences  of  suspension  and  deprivation,  were  valid  and 
binding,  and  that  the  Appellant  could  not  lawfully  continue  to  exercise  the  functions 
of  a  Minister  :  that  he  had  been  removed  for  a  lawful  cause  ;  and  that  the  vacancy 
caused  by  such  removal  could  then  be  filled  up  according  to  the  provisions  of  the 

act.  or  endowment  :  and  lastly,  that  the  Appellant  might  be  restrained  by  an 
Interdict  from  that  Court,  so  long  as  the  sentence  of  deprivation  should  continue 
and  remain  in  force,  from  occupying  or  attempting  to  occupy  the  Church  of  St. 
Peter's.  Mowbray,  or  otherwise  interfering  with  the  duties  of  the  Minister  of  that 
church. 

Issue  having  been  joined  in  these  pleadings,  and  the  cause  heard  before  the 
Supreme  Court,  that  Court  gave  judgment  on  the  loth  of  February,  1862.  The 
Judges  were  not  unanimous,  except  as  to  the  rejection  of  the  Respondent's  second 
claim  in  reconvention.  While  they  held  that  the  Letters  Patent,  so  far  as  they 
purported  to  confer  a  coercive  jurisdiction,  or  to  empower  the  Respondent  to  con- 
stitute a  Court  for  the  trial  of  alleged  Ecclesiastical  offences,  were  void,  as  being 
beyond  the  authority  of  the  Crown,  two  of  the  Judges,  the  Chief  Justice.  Sir  William 
[434]  Hodges,  and  Mr.  Justice  Watermeyer.  were  of  opinion,  that  the  Respondent, 
as  Bishop,  and  by  virtue  of  his  general  inherent  episcopal  authority,  submitted  and 

ted  to  by  the  Appellant,  had  power  to  suspend  and  deprive  the  Ap- 
pellant, and  that  the  power  had  been  lawfully  exercised  according  to 
the  laws  of  the  Church.  Mr.  Justice  Bell,  however,  was  of  opinion,  that  the 
-  of  suspension  and  deprivation  were  not  binding,  as  being  given  without 
jurisdiction  and  ultra  tires,  and  that  the  facts  admitted  on  the  pleadings  and  proved 
did  not  establish  that  the  Appellant  had  bound  himself  by  any  contract,  or  otherwise, 

ibmit   to   the  jurisdiction   claimed   by  the   Respondent,  or  to  the  sentences  of 

ension  or  deprivation  passed  in  the  assumed  exercise  of  such  jurisdiction. 
The  present  appeal  was  from  this  decision. 

Sir  Hugh  Cairns.  Q.C.,  Dr.  Twins,  Q.C.,  and  Mr.  F.  M.  Field,  for  the  Appellant.— 
There  is  no  authority  for  the  establishment  of  Synods  composed  of  lay  as  well  as 
clerical  member-  in  the  Colony.  Such  an  assembly  is  not  known  to  the  Church  of 
England,  Burn's  "  Ecc.  Law.' 'tit.  "  Council,"  Vol.  II.  p.  30,  a  [9th  Edit.]     Whether 

Statute,  '25th  Hen.   V1I1.  c.   19,  made  all  Diocesan  Synods  illegal,  as  Burn  is  of 

■  •pinion,   is   immaterial.      For  the  Appellant    it    is   sufficient   to  say  that,   since  that 

Is,  if  not  absolutely  illegal,  cannot  be  legally  called  without  the  authority 

i.f  the  Crown.  1  Bla.  Comma.  279.  Chalmers  Opinions,  Vol.  I.  p.  5.  and  the  12th.  14th, 

101st  Canons  of  160.3.     The  passage  in  the  Reformatio  Legum,  which  was  relied 
by  the  Respondent  in  his  argument  in  the  Court  below.  "  Episcoptis  ad  locum 
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[435]  aliquem  mU  riort  m,  rum  toto  clero  migrabit  exclusis  omnibus  lain*  hi 
quos  ipse  manert  jusserit,"  is  the  only  pretended  authority  for  the  presence  of  the 
laity  in  a  Diocesan  Synod  ;  but  neither  the  words  cited,  nor  the  context  to  which  they 
belong,  justify  the  conclusion  that  the  laity  were  ever  admitted  to  Buch  Synods,  even 
when  Synods  themselves  were  legal  ;m<l  i   Assemblies.     The  Reformatio 

Ltguin,  however,  is  no  authority:   it  was  never  the  subject  of  Legislative  enactment, 
tnd  'mii  be  used  only  at  the  highest  as  the  opinion  of  the  I  Loners  who  framed 

it.  The  Respondent's  notion  of  the  legality  of  the  Synod  appears  to  have  I 
gathered  from  the  proceedings  in  the  English  Parliament  in  the  year  1853,  upon 
the  Hill  brought  in  for  legalizing  Synodical  action,  which,  though  passed  after  discus 
sion  for  three  Sessions  by  the  House  of  Lords,  was  ultimately  thrown  out  by  the  House 
of  Commons.  In  the  debate  on  that  Bill  it  appears  that  the  then  Attorney-General 
stated  as  his  opinion,  that  the  Church  always  possessed  the  power  of  calling  Synods, 
id's  Debates,  1853"  pp.  121,  126,  V-Ui.  131,  New  Series.  Hut.  even  admitting 
that  opinion  to  he  well  founded,  it  applies  to  Synods  of  the  Clergy  only,  ami  not  to 
Is  formed  of  lay  ami  clerical  members,  which  ate  quite  unknown  to  the  Church 
of  England.  Hie  Acts  and  Constitutions,  therefore,  of  the  Asembly  or  Synod  held  at 
Cape  Town  on  the  -1st  of  January,  1857,  were  not  binding  propria  vigore  upon  the 
Clergy,  or  Laity,  of  the  Church  of  England  in  the  lie  se  of  Cape  'own  :  and  more 
especially  were  they  not  binding  upon  the  Appellant  and  those  who  in  no  way  took 
part  in  them,  but  dissented  and  protested  from  the  first  against  the  assembling  and 
proceedings  of  such  Synod.  [436]  It  was  ultra  i  irt  $  for  the  Respondent,  as  Ordinary. 
to  require  the  Appellant  to  give  effect  to  the  Acts  and  Constitutions  of  such  a  body 
as  that  designated  bv  him  as  a  Synod.  A  notice  touching  the  election  of  lay  members 
to  such  an  Assembly  tending  to  make  an  organic  change  in  the  Church  was  not  such 
a  notice  as  the  Respondent  was  entitled  to  call  upon  the  Appellant  to  give  :  he  bad. 
therefore,  a  right  to  exercise  his  own  judgment  respecting  it.  and  if  he  thought  it 
illegal  to  decline  giving  such  a  notice  in  his  Church.  The  alleged  refusal  or  neglect 
to  give  effect  to  the  Acts  and  Constitutions  of  this  so-called  Synod  was  not  an  offence 
at  all  against  the  laws  Ecclesiastical,  and  cannot  be  construed  to  be  such,  much  less 
such  a  one  as  would  render  the  Appellant  liable  to  be  lawfully  suspended  from  or 
deprived  of  his  Benefice. 

But,  secondly,  the  whole  proceedings  were  coram   nun  judice.      Where  was  the 
Bishop's  authority  to  hold  an  Ecclesiastical  Court   for  the  purpose  of  proceeding 
against  the  Appellant?     He  had  none,  and  a  fortiori  he  was  not  competent  to  pass 
sentences     of     suspension     and     deprivation.       It  was  an  excess     of     jurisdiction 
and    void.       The    Bishop      of    St.     David    v.     Lucy    (1     Lord     Kay.     447  I.      The 
Statute  of  Eliz.  I.  c.   1,  sec.    IS,  gave  to  the  Crown   power  to   appoint   by  Letters 
Patent  persons  to  execute  under  the  Crown  all  manner  of  jurisdiction  "touching 
or  concerning  any  Spiritual  jurisdiction."     The  power  so  given  was,  as  we  know, 
exercised   by   the   creation   of   the    Court   of    High    Commission.        That   Court    was 
abolished  by  the  Statute,   16th  Car.  I.  c.  2,  which   repealed  the  whole  of  the   1st   ot 
Eliz.  c.  1.  and  so  destroyed  [437]  all  the  previous  existing  Ecclesiastical  Court -.  oi 
the  Kingdom.     This  excess  of  legislation  was  remedied  by  the  13th  Car.  II.  c.   1  '2. 
which  repealed  so  much  of  the  Act  of  the  16th  Car.  I.  as  abolished  the  Ordinary 
Courts  of  Ecclesiastical  jurisdiction,  and  declared  that  these  Courts  might  continue 
to  exercise  the  jurisdiction  as  possessed  by  them  previous  to   16-59,  the  date  of  tin- 
Act  of  Charles  I.;  but  continued  in  full  force  that  Act.  so  far  as  it   had  abolished 
the  Court  of  High  Commission,  and  prohibited  for  the  future  the  erection  of  any 
similar  Court,  and  so  far  abolished  the  power  given  by  the  Act  of  Elizabeth  to  the 
Crown  to  create  Ecclesiastical  jurisdiction  by  Letters  Patent.      Neither,  therefore, 
could  the  Letters  Patent  of  1S4  7.  creating  the  See.  or  appointment  of  the  Respondent 
as   Bishop   in    1853,   confer   any   such    Ecclesiastical   jurisdiction    as   he   claimed    to 
possess  in  the  proceedings  taken  by  him  against  the  Appellant.     Godolphin's  Abr. 
ch.  III.  p.   22.     In   the  matter  ni  tin    Dean  of  York  (2  Q.  Hen.    He]..   It.       Statute, 
3rd  and  4th  Vict.  c.  86.     The  Queen  v.  Eton  Collegt  (8  Ell.  and  Bla.  610),  Bowerbank 
v.  The  Bishop  of  Jamaica  (2  Monies  P.C.  Cases.  44!i).     No  Colonial  Statute  created 
such  Court  or  gave  such  jurisdiction.     It  is  clear,  therefore,  that  the  Bishop  had  no 
authoritv,  as  Judge  of  an  Ecclesiastical  Court,  to  proceed  against  the  Appellant, 
and  this  is  admitted  by  all  the  Judges  in  the  Court  below,  though  two  of  them,  the 
Chief  Justice  and  Mr.  Justice  Watermeyer,  thought  the  Bishop  had  by  the  consent 
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0f  t:  .  voluntary  jurisdiction  over  hiru.     This  point  we  shall 

examine  iniuiediatelv.     It  is  almost  needless  to  point  out  the  irregularities  in  the 

tatioi         3  for  refusi    g  to  give  g  to  be  held 

in  the  terms  of  the  letter  of  the  1st     :  [438]  October,  U60.  with  the  Pastoral  letter 

of  the  same  dav.     Now.  neither  of  these  letters  contained  any  requisition  respecting 

The  citation  refore,  informal,  and  being  a  penal 

i  >'e  was  no  libel  as  required  in  a  penal  proceeding, 

pp.  433-5.     But  the  whole  ngs  were  equally  irregular.     The 

Bishop  had  no  authority  to  call  together  live  Clergymen  whom  he  called  Assess   n 

which  he  constituted  himself  the  Judge.     The  arraignment 

such  a  Tribunal  was  as  impotent  as  the  Tribunal  itself,  and  the  ?eutence 

i  bv  it  was  an  absolute  nullity.     But  it  is  said  by  the  Respondent  and  the  two 

v  of  the  Court  below,  that  the  Appellant  had 

to  the  jurisdiction  of  the  Bishop,  by  the  laws  of  the  Church,  and 

For  th  ri  of  this  pro;    -  I         :ne  Chief  Justice  relies  upon 

-       :i-Dutch  law  in  Van  der  Linden.  B.  III.,  pt   1.  sec.  9  (Trans,  by  Henry. 

eing  the  prevailing  authority  in  the  Colony,  and  certain  Ordinances  there 

I  for  the  goveranii  thi    Dutch  Reformed  Church,  and  he  cited  the  exposi- 

al  jurisdiction  given  by  Lord  Coke.  4  Insl         -       He  refers  also 

relating  to  the  German  Reformed  Church,  cited  by  Hoffman,  an  American 

authority,  as  show  siastical  Courts  have  exclusive  jui  over 

Church,  and    that   the  Temporal   Courts    have  no  jurisdiction, 

n  and  Chapter  of  Chester  ^15  Q.  Ben.  Rep.  5l:5t.      But  all 

authorities  have  reference  to  proceedings  by  a  properly  constituted  Court 

usurped  and  irregular  Tribunal :  they  requi:  re.  no  couiuit 

The  reniainh-.  -  ;en  is.  had  the  Bishop  by  the  [439]  consent  of  the  Appellant 

such  jurisdiction  over  him   as  would  enable  the  Respondent   to   proceed   pe. 

we  entirelv  deny.     The  Bishop  founds  his  claim  for  such  authority  on  the 
al  submission  of  the  Appellant  by  grant  of  his  Letters  of  Orders  :  his  oath  of 
obed:  the  Bishop,  and  the  Rubric  at  the  end  of  the  Nicene  Creed,  requiring 

him  •  such  notices  as  should  be  approved  by  the  Ordinary,  and.  lastly,  by  his 

licence  to  the  parish  church  or"  St.  Peter's,  Mowbray.     Now.  first,  the  conferring  of 
Order  the   Bishop  ordaining  no   personal  jurisdiction  over   the    P 

1        form  of  Orders  contains  no  contract,  and  there  is  no  reciprocal  obligation. 
B  :  ■■' hich  are  essential  ;  ven  a  voluntary  jurisdiction.     E 

B.  I.  tit.  "2.  pi.   1.  -"  Thus  the  Bishop  could  not  impose  terms  for  all  future 

obed  son's  (    •■iex.  App.  Sect.  III.     Though  parties  may  agree  to  refer  a 

particular  matter  to  the  arbitration  of  a  third  party,  it  is  a  principle  of  law  that 

ist  the  Courts  of  law  of  their  general  jurisdiction.  " 

."i  H.L.  t  -pe  v.  M  re  to  Williams  v.  Boy, 

1  Ha__    Cons  t  is  laid  down,  that  the  Vicar  General  is  the  representative 

of  the  Bishop,  and  can  only  proceed  in  matters  of  voluntary  jurisdiction,  as  in 

gran-  where  there  is  nothing  tigal  ntion  between  the 

23,  is  there  referred 
i  same    el  -  work,  /.■:  Court  du  </      I   *  .   par  Andre,  tit. 

dry.  what  is  the  oath  insisted  as  giving  (        B  shop  autl. 
.ant.     It  a  true  and  canonical  obedience  to  the  Bishop  and 

:n  all  thii  gs.     It   is  not  [440]  even  a  pr 

Here  the  lawfulness  of  the  thing  commanded  was 
:pon  which  the  Appellant  took  issue,  but  the  Bis 
the  AppeU  s  as  to  s  f   the   pi  Synod,   but 

em  valid  and  legal,  and  calls  on  the  Appellai  gnize 

himself.     Where   is   the  authority 

Dgsl      Thirdly,  the  Rubric  after 

-  :n  Church  at  the  approval  of  tin    Ordinary  Lb 

But  to  make  that  valid  the  notice  must  1  gal  one. 

direct  a   I  to  publish  would 

j,  Wheatley  on  thi    Common  Praver.  Ch.  VI..  >.  64.  p.  266.     Bv  the 

Ruhr  ...  irdinary  as  the  Bis  '     uld  it  be 

.'.d  deprive  for  noncompliance  with  the  Order  to  publish  a 

notice!     Suppose  the  Bishop  were  to  order  sentence  of  excommunication  to  be  read, 
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which  is  expressly  uamed,  bul   now  as  thai  sentence  hat   Fallen  to  disuse,  its  pet 
effect  being  abolished  by  An  of  Parliament,  could  il  be  argued  thai  a  Bishop  might 
proceed  summarily  against  one  of  bis  Clergy  for  declining  to  publish  such  a  sen 
tence  in  his  Church?     Lastly,  as  to  the  licence.     Thai   again   is  no  such  contract 

between  the  parties  as  could  give  the  Bishop  jurisdiction.     It   is  not   a  I ie  in 

the  sense  used  here;  il  was  not  oven  equivalent  to  induction,  which  after  presents 
tion,  where  the  Clerk  is  duly  qualified,  the  Bishop  is  bound  to,  and  might,  if  he  be 
ed,  !»'  compelled  by  Mandamus  to  give.  Before  the  12th  Anne,  Stat.  2,  c.  12, 
the  licence  contained  no  clause  [441]  of  revocation,  dibson's  Codex.  A  pp.  pp.  1517, 
Ia.'il  ;  I'ooh  v.  The  Bishop  o)  London  (1  I  Me.. re's  P.C.  Cases,  262).  The  contract, 
if  any,  was  between  Mr.  Hoet,  the  founder  of  the  Church,  and  the  Bishop,  and  not 
between  the  Appellant,  the  Incumbent,  and  the  Bishop. 

The  Solicitor-General  (Sir  I!.  Palmer),  The  Queen's  Advocate  (Sir  K.  Phillimore), 
and  Mr.  II.  Bullar,  for  the  Respondent. — Two  most  important  questions  are  involved 
in  this  appeal.     The  first   regards  the  existenee  of  all  Episcopal  authority  in  the 

Colonies:    the    see. .ml    is,    whether    any    such    authority    has    been    exercised    in    this 

instance.  Now.  first  we  contend,  that  the  Respondent  as  Bishop,  has  by  his  office, 
irrespective  of  the  Letters  Patent,  or  the  Statutes  under  which  he  is  appointed, 
Episcopal  authority;  that  is  matter  of  history  as  well  as  law,  ('...dolphin's  Al.r. 
Ch.  III.  pp.  22-34;  Hooker's  Ecc.  Pol.,  sees.  3,  4,  and  18;  Bingham,  Antiq.  Vol.  I. 
pp.  60,  71  ;  Co.  Lit.  134,  a.  He  is  moreover  Ordinary,  that  is  Judge,  and  as  such 
has  Ecclesiastical  authority.  Hale's  Hist,  of  the  Common  Law,  p.  191;  Burn's  Ecc. 
Law,  tit.  "  Courts."  Vol.  [I.  p.  I  1  ;  Co.  Lit.  96,  a  :  Van  Espen,  Vol.  I.  Part  1.  Tit.  XVI. 
c.  VII.  see.  VI.  p.  105;  Vol.  IV.  sees.  3,  8,  9,  13,  ]..  76.  Then  the  Letters  Patent 
appointing  him  Bishop  provide,  that  he  "  may  perform  all  the  functions  peculiar 
and  appropriate  to  the  office  of  Bishop,"  which  must  mean,  if  it  means  anything, 
with  Episcopal  powers  over  his  Clergy  in  matters  of  Ecclesiastical  discipline,  in- 
eluding  power  to  remove  Curates,  Birch  v.  Wood  (2  Salk.  506),  Price  v.  Pratt  (Bunb. 
273),  added  to  the  Episcopal  and  Ecclesiastical  jurisdiction  which  the  authorities 
[442]  show  are  incident  to  his  office.  The  Bishop)  has,  both  by  his  office  and  the 
Letters  Patent  creating  the  Diocese,  diocesan  authority,  and  has  authority  to  take 
cognizance  of  all  matters  arising  locally  within  its  limits,  and  to  decide  all  matters 
of  spiritual  discipline,  Burn's  Ecc.  Law,  Tit.  "  Courts,"  Vol.  II.  pp.  30,  41.  Middleton 
v.  Croft  (St  ranee,  1058).  Such  is  the  status  of  the  Bishop,  the  Respondent.  What 
is  the  status  of  the  Appellant?  He  is  a  beneficed  Clergyman  in  the  Diocese  of  which 
the  Respondent  is  Bishop,  subject,  therefore,  to  his  Episcopal  and  Ecclesiastical 
jurisdiction,  and  moreover,  being  a  Priest  ordained  by  the  Bishop  and  holding  his 
preferment  under  and  by  licence  from  the  Bishop,  he  is  by  his  ordination  vow,  as 
well  as  by  voluntary  and  submissive  consent,  subject  to  the  jurisdiction  and  visita- 
tion of  the  Diocesan  of  Cape  Town.  We  contend,  first,  that  he  is  liable  to  the  juris- 
diction of  the  Bishop's  Court  as  an  Ecclesiastical  Court,  by  the  Roman-Dutch  law, 
which  is  the  law  of  the  Colony,  Van  der  Linden,  B.  III.  pt.  1,  sec.  '.),  and  by  analogy 
to  the  Ordinance,  No.  VII.  of  1843,  which  provides  for  the  government  of  the  Dutch 
Reformed  Church.  This  was  the  opinion  of  the  Chief  Justice  Hodges  in  the  Court 
below,  who  in  his  judgment  has  gone  very  fully  into  the  provisions  and  effect  of  that 
Ordinance,  and  who  treats  the  provisions  of  that  Ordinance  as  analogous  to  the 
oath  of  canonical  obedience  required  from  the  Presbyters  of  the  Church  of  England. 
But  independent  of  the  Bishop's  Episcopal  and  Diocesan  authority,  which  we  say 
were  sufficient  to  give  him  jurisdiction  in  this  case,  we  contend  that,  the  Appellant 
submitted  himself  to  the  authority  and  jurisdiction  of  his  Bishop,  and  con- 
[443]  sent  ed,  so  far  as  any  consent  on  his  part  was  necessary,  to  be  subject  to  the 
exercise  by  the  Bishop  of  his  Episcopal  powers.  The  case  of  Warren  v.  Burton,  to 
be  found  in  Grindwood's  Compendium,  Daugars  v.  Bivaz  (28  Beav.  223),  and  the 
Cardross  case  [Macmillan  v.  Tlu  Free  Church  of  Scotland  (Court  of  Session  Cases 
'-'...I  S.r.  vol.  22,  p.  290,  S.C.  vol.  23,  p.  1314)],  before  the  Court  of  Session  in  Scot- 
land, are  authorities  to  show  that  there  may  be  a  voluntary  as  well  as  an  Episcopal 
jurisdiction,  and  that  the  Appellant  by  his  own  acts  may  have  submitted  himself  to 
a  domestic  Tribunal  independent  of  his  being  subject  to  the  Episcopal  jurisdiction 
of  his  Diocesan.  We  further  maintain,  that  he  has  so  submitted  himself  by  contract 
by  the  acceptance  of  his  Letters  of  Orders,  by  his  Ordination  vow,  by  the  terms  of 
the  deed  under  which  he  holds  his  proferment,  and  by  the  licence  granted  to  him  for 
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that  preferment,  which  is  expressly  made  revocable  at  the  pleasure  of  the  Bishop. 
The:  -    rtify  this  position.       The  (Jueen  v.   .         Dean  ami 

La  Q.  Ben.  Rep.  5]  <ean  of  Turk  v.  Archbishop  of  Canter- 

Hep.  1). 

-   -.roperly  constituted.     It   cannu-  i  >:ioued 

that   S  ire  the  constituted  bodies  for  making  laws  for  the  Church.  G: 

Codex.  Intro,  pp.  xvi..  xviii.  ;  Reformatio  Leguru,  cc.  IS  to  23,  p.  109  :  Kc:.vei  • 

and  "Jul  :  Statute.   1   Eliz.  c.   _.  s.   "Jo  :  CardwelTs  Synodoha.  Vol.  I. 
;;      i  ;   -    A.br.   Ch.   XLI.   p.   584.     Vctus  et   Nova    Ecc.    iThoinasinus), 

-    :.odis  Diocesanis  [Edit.   16^5.  Pa         -    irez  de  le_ 
[444]  p.   -15.  ■•    =■     The  Respondent  is  entitled  to  summon  his  Diocesan  Syn    It 
Van  Espen.  Vol.  I.  p.  123. 

Then,  lastly,  we  contend  that  the  exercise  by  the  Respondent  of  Li- 
authority  and  powers  has  been  neither  unreasonable  nor  im  .    ;  question- 

able, it  could  onlv  be  i .  .  I  by  prohibition  in  the  Supreme  Court.     As  a   . 

poral  Court  it  can  only  interfere  in  the  case  of  a  trust.  Att.-ij'-n.  v.   •  Hare. 

Murdoch  (7  Hare.  445):  if  the  exercise  by  the  Bishop  ha> 
improper,  the  appeal  is  to  the  Archbishop  of  Canterbury,  as  provided  by  the  Letters 
Patent  w  See,  24th  Hen.  VIII.  e.   1-.  Van  Espen.  Vol.  IV..  p.   155.  tit. 

"  l'e  Appellati  -  v.  Bury  (2  Term  Rep.  346).     The  contumacy  of  the 

Appellant  in  continuing  to  officiate  after  -    -        rion  by  his  Bishop,  without  appeal- 
ed, to  a  higher  Tribunal,  and  in  refusing  to  appear  at  the  Re- 
spondent's citation,  rendered  it    .         ssible  for  the  Respondent  to  take  any  other 
course  in  the  final  proceedings  than  that  of  deprivation. 
3  reserved ;  and  was  now  delivered.  !>y 

Lord   KTngsdown  (June   1*4.    L863). — This  is  an  appeal  from  a  decision  of  the 

rt  of  the  Cape  of  Good  Hope  in   a  suit  Wtween  the  Appellant 

Rev.  Mr.  Long,  claiming  to  lie  the  Incumbent  of  the  parish  of  Mowbray,  in  that 

Colonv.  and  the  Resjondent.  the  Lord  Bishop  of  Cape  Town.     Mr.  Long  being  in 

"he  Church  of  the  Parish  of  Mowbray,  and  in  receipt  of  the  income 

to  the  benefice,  refused  to  obey  certain  orders  which  the  Bishop,  in  what  he 

.  iered  the  due  exercise  of  !.  •  al  authority,  thought  fit  to  issue,  and  for 

such  disobedience  the  Bishop  issued  [445]  against  Mr.  - 

-:on.    and    afterwards   of    deprivation.     The   validity   of   these    sentences,    and 
as  the  question  to  be  decided  by  the  Court  below,  which,  by 
a  majority  of 'two  Judges  i  .  has  held  them  to  be  valid. 

In  the  argument  at  our  Bar  many  quest.  -  _reat  novelty  and  importance 
were  rais-d  and  discussed  with  remarkable  ability.  Some  of  them  were  considered, 
and  very  justly,  by  th.    I  -  -  -       iffecting  the  well-being  of  meml- 

the  Chur  land  in  the  Colonies  and  other  dependencies  of  the  Cr<  wn.     Wig 

propose  to  deal  with  tin  -  -     oly  so  far  as  may  be  nc     ssary  i   r  the  purposes 

and  to  abstai:  -       ssible  from  _ 

may  prejudice       -   -  y  hereafter  ai   - 

It   is  a  :  -o  make  the   :      -      s  of  our  judgment   intelligible,  to 

detail  tbj  -  they  appear  upon  the  record. 

T  H  ape  Towi  -        aided  in  the  year   1>47.      At  this  time  the 

dative  authority  in  the  Colony  of  the  Caj>e  of  Good  H..pe  was  vested  in  the  Cr.>»n. 
1  -.urch  :   all  denominations  of  Christ.      •    -        1  on  an  equal 
footi:  E     lesiastical  Courts,  as  distinct  from  Civil  Courts.     The 

•.  under  the  Char-  Just  red  in  1832.  had  supreme  juris- 

diction in  all  I  ivil.  Criminal,  and  mixed—        -     ij   within  the  Colonv.  with 

juri-  all  subjects  Crown,  and  other  ]      -      -      i thin  the  Colon] 

Patent  were  issued  by  the  Crown,  dated  I 

Settlement  of  the  Cape  of  Good  Hope 
•>nd  St.  Helena,  into  a  Bishop's  See-  and  Dio 

[446]    ngthi    R<  -      ndent,  Di  rdained  and  consecrated  Bi- 

:nmandin<_'  his  Grace  the  Archbishop  of  Canterburv  to  .irdain 
rate  him  accordingly.      The   Letters   Patent    purported   to  em; 

I  nil  all  the  functions  appropriate  to  the  office  oi  a  Bishop  within  the 
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Diocese   of    Cape    Town,    and    i     |>. -rially    to    pive    institution    to    benefices;    to    grant 

lioencea  to  officiate  to  all  Rectors,  Curates,  Ministers,  and  Chaplains,  in  all  Churches, 
iels,  and  places  where  divine  service  should  be  celebrated  according  to  the 
and  liturg}  of  the  Church  of  England;  to  visit  all  Rectors,  Curates,  Ministers 
and  Chaplains,  and  Priests  and  Deacons  in  Boly  Orders,  of  the  United  Church  oi 
England  and  Ireland,  and  to  cite  them  before  him,  or  before  the  officers  whom  he 
was  authorized  to  appoint,  and  to  inquire  concerning  their  morals  as  well  as  their 
behaviour  in  their  several  stations  and  offices.  Power  was  given  to  the  Bishop  to 
appoint  Archdeacons,  a  Vicar-General,  Official  Principal,  Chancellor,  Commissaries, 

and  oilier  officers  ;  and  it  was  provided  that  an  appeal  should  he  made  from  sentences 

of  the  subordinate  officers  so  to  be  appointed,  to  the  Bishop,  and  from  sentences  of 
the  Bishop  to  the  Archbishop  of  Canterbury.  No  Ecclesiastical  Court  was  expressly 
constituted   by  these  Letters   Patent,  nor  was  power  given  to  the   Bishop  to  establish 

and  it  was  declared  thai  they  should  not  extend  to  repeal,  vary,  or  alter  the 
|iim\  isions  of  any  <  lha  rter  whereby  Ecclesiasl  ical  jurisdict  ion  had  been  given  to  any 

Court  of  jurisdiction   within  the  limits  of  the  said  Diocese. 

The  Letters  Patent  provided  that  the  Bishop  of  Cape  Town  should  he  subject  to 
■lie  Metropolitan  See  of  Canterbury,  in  the  same  manner  as  a  Bishop  of  any  See 
within  the  Province  of  Canterbury,  and  should  [447]  take  an  oath  of  due  obedience 
to  him  as  Metropolitan;  and  they  contained  a  clause  that  the  Bishop  might,  by  an 
instrument  in  writing  under  his  hand  and  seal,  addressed  to  the  Archbishop  of 
Canterbury,  resign  his  office  ;  and  after  acceptance  of  such  resignation  by  the  Arch- 
bishop, the  Bishop  was  to  cease  to  be  Bishop  of  Cape  Town  to  all  intents  and 
purposes.  Dr.  Gray  having  been  duly  consecrated  by  the  Archbishop  of  Canterbu  i  \ . 
<ind  taken  the  oath  prescribed,  went  out  to  the  Cape  to  assume  the  duties  of  his  office, 
-mil  continued  to  discharge  them  till  the  latter  end  of  the  year  1853. 

Kt  that  time  it  was  considered  by  the  Queen's  Government  that  the  then  Diocese 
of  Cape  Town  was  too  extensive  for  one  Bishop,  and  that  it  would  be  advisable  to 
divide  it  and  make  it  into  three  Dioceses,  to  be  called  Cape  Town,  Graham's  Town, 
and  Natal.  With  a  view  to  this  arrangement  Dr.  Gray,  on  the  23rd  of  November. 
1853,  resigned  his  Bishopric  into  the  hands  of  the  Archbishop  of  Canterbury,  by 
wii the  resignation  was  accepted,  and  Dr.  Gray  ceased  to  be  Bishop  of  Cape  Town. 

On  the  8th  of  December,  1853,  new  Letters  Patent  were  issued,  by  which  certain 
specified  parts  of  the  original  Diocese  of  Cape  Town  were  erected  into  a  distinct 
and  separate  Bishop's  See  and  Diocese,  to  be  called  thenceforth  the  Bishopric  of 
Cape  Town,  and  to  this  newly  constituted  Bishopric  Dr.  Cray  was  appointed,  and  he 
also  appointed  Metropolitan  Bishop  in  the  Colony  of  the  Cape  of  Good  Hope 
and  its  dependencies,  and  the  Island  of  St.  Helena.  The  new  Letters  Patent  seem  to 
been  in  other  respects  in  the  same  form  with  the  old.. 

But  previously  to  the  issuing  of  these  Letters,  the  Crown  had  granted  a  constitu- 
t  ion  to  the  Colony  [448]  of  the  Cape.     Representative  institutions  had  been  founded, 

I  a  Colonial  Legislature  established. 

Mr.  Long  was  officiating  in  the  Colony  as  a  Minister  of  the  Church  of  England 
before  any  Bishop  was  appointed  there.  He  had  been  admitted  into  Deacon's  orders 
for  the  Colonies  by  the  Bishop  of  London,  in  1S4-L  In  the  year  1845  he  went 
to  ( 'ape  Tow  n,  and  was  appointed  by  the  then  Governor  of  the  Colony  to  be  Minister 
of  the  English  Episcopal  Church  of  Graaf-Reinet,  his  salary  being  paid  partly  by 
the  Governor,  partly  by  the  Society  for  the  Propagation  of  the  Gospel,  and  partly 
by  his  congregation.  There  seems  to  have  been  no  endowment  of  any  kind  attached 
to  this  Church.  He  had,  at  this  time,  no  other  authority  for  discharging  the  dm  ies 
of  a  Minister  in  that  Church  than  the  Holy  Orders  which  he  had  received  from 
the  Bishop  of  London  and  the  appointment  of  the  Governor  of  the  Colony. 

Soon  after  the  arrival  of  the  Bishop  of  Cape  Town  in  the  Colony,  in  1848, 
and  while  the  first  Letters  Patent  were  in  force,  Mr.  Long  was  ordained  Priest  by 
the  Bishop,  according  to  the  form  and  manner  of  ordaining  Priests  as  contained 
in  the  Book  of  Common  Prayer;  and,  on  being  so  ordained,  he  took  the  usual 
oaths  prescribed  by  the  laws  and  usages  in  force  in  England,  and,  amongst  others, 
the  oath  of  canonical  obedience  to  the  Bishop,  by  which  he  engaged  to  pay  to  him 
true  and  canonical  obedience  in   all  things  lawful  and  honest. 
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Qn  t  ,n  the  Bishop  granted,  and  Mr.  Lone  accepted,  a  licence  to  officiate 

and  have  the  uls  over  the  Parish  and  district  of  Graaf-Reinet.  the  Bishop 

If  and  hi-  -         ss  is  full  power  to  revoke  the  licence  whensoever 
-      uld  see  just  cause  so  to  do. 
[449]  In  the  year  1854  a  Clergyman  of  the  English  Church,  named  Hoets,  built 
aud        f  ndow  an  Episcopal  Church  in  the  Parish  of  Mowbray,  ii 

•  Town,  and  to  convey  the  Church  to  the  Bishop,  upon  certain  - 
and  by  a  Notarial  Act  in  the  Dutch  form,  dated  the 
.  Mr.  Hoets  transferred  in  full  and  free  property  to  the  Bishop  ai. 
ss     -   in   perpetuity,   for   Ecclesiastical  purposes,   a  piece  of  land  there: 
d,  "  with  the  Church  which  the  Appealer  had  lately  erected  thereon  at  his  own 
ir  the  worship  of  Alnii'_rhty  God  according  to  the  Liturgy  and 
i  iiurch  of  England,  situate  in  die  Parish  of  Mowbray." 
By  a  Notarial  instrument  of  the  same  date,  to  which  the  Bishop  and  Mr.  H.ets 
were  both  parties,  the  conditions  on  which  the  grant  was  made  were  stated.     The 
tirst  is  that  the  Church  shall  with  all  convenient  speed  be  consecrated,  and  shall 
be  at  all  times  used  and  enjoyed  by  the  parishioners  of  the  Parish  of  Mowbray 
free  from  anv  charge.     Mr.  Hoets  covenants  with  the  Bishop  to  pay  a  certain  salary 
to  the  Clergyman,  or  Incumbent,  to  be  appointed  and  instituted  to  the  spiritual 
charge  of  the  said   Church  and  Parish  in  manner   after  mentioned  during  the 
incu  i  the  tirst  two  incumbents  thereof,  as  and  for  a  provision  or  endowment 

the     stipend     of     such     first     two     incumbents,     and     a     mortgage     is 
the  Bishop  of  certain  bonds  in  order  to  secure  the  due  payment 
of  the  stipend.     The  Bishop,  in  consideration  of  the  premises,  covenants  with  Hoets, 
that   he.  the  Bishop,   and   his   successors  will   admit,   institute,   and   appoint   unto 
•.id  endowment,  and  unto  the  spiritual  charge  and  care  of  the  said  Church  and 
Parish,  a  Clerk  to  [450]  be  pi    -ented  and  nominated  by  Hoets  h  person 

a  Priest  in  Holy  Orders  of  the  United  Church  of  England  and  Ireland,  or  of  any 
of  the  Colonial  Churches  in  communion  with  the  said  United  Church,  and  not  subject 
to  anv  spiritual  or  ecclesiastical  censure  or  other  impediment),  as  the  first  incur 
of  the  said  Church  and  Parish.     And  so  in  like  manner  upon  the  death,  resign., 
or  removal  for  any  lawful  cause  of  the  first  incumbent,  upon  the  like  presentment 
s,  to  admit,  institute,  and  appoint  a  second  incumbent. 
There  can  be  no  doubt  that  by  these  deeds  a  trust  was  created  between  Mr.  Hoets 
and  the  Bishop,  and  that  the  Bishop  l>ecame  Trustee  of  the  Church  and  of  the  funds 
provided  for  its  support,  and  held  them  in  that  character. 

the  3rd  of  June.  1854,  Mr.  Long  and  several  of  the  parishioners  of  Mowbray 
:ted  a  petition   to  the  Respondent,  as  Bishop  and  Ordinary  of  thi 
2    him  to  consecrate  the  Church,  and  on  the  .Tune  his  Lordshij 

irdingly,  and  signed  an  instrument  under  his  episcopal  sea!  decla 
such  ion.  and  reserving  to  himself  and  his  successors.   Bishops 

.  all  ordinary  and  episcopal  jurisdiction,  rights,  and  privileges.     On  the  • 
day  his  Lirdship  preached  in  the  Parish  Church,  and  referred  to  the  Appellant  as 
oceforth  the  Parish  Prii  si 
There  were,  or  were  supposed  to  lie.  some  impediments  to  the  institution  and 
indu  ,e  new  Incumbent  in  t  ...  form,  and  no  such  ceremonies  took 

:  but  Mr.  Lo  ed  into  p  ss  5sioi    of  the  benefice,  and  discharged  Lis 

parochial  duti  ing  from  the  Bishop  a  licence  to  officiate  and  have  the  cure 

:1s  within  the  Parish  and  [451]  district  of  Mowbray.     In  this,  as  in  his  former 
•veil  power  to  revoke  it  if  he  should  see  just  cause,  and  Mr. 
•ved  his  oath  of  canonical  obedience  to  the  Bishop. 
We  will  hi  -       e.  in  order  that  we  may  not  k&i  •    in  aeain  to  refer  to 

-  der  the  irood  faith  of  the  arrangements  between  Mr.  1! 
and     the     Bis  to    have     required     that     the     nominee    of     Mr.     Hoets.     when 

-    i     urch,   should   hold   and   retain    it   on   the   - 
I  •  d  regularly  instituted  and  inducted,  and  that  the 

.  obtained  no  right  to  suspend  or  deprive  Mr.  I 
or  otherwise  than  for  such  cause  as  would 
deprivation  in  the  case  of  a  Clerk  in  full  and 
f  his  benefice.     Indeed,  it  is  due  to  the  Bis  sav  that  we  did 
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in .1  und  i-':mm1  bis  Lordship  to  contend  for  n  i  i    this  by  his  Counsel  a<  our 

In  the  year  I  356  the  Bishop  was  of  opinion  that,  for  the  purposi  of  si  ttling  - 
scheme  of  Church  government    which   should   be  binding   upon  the  religious  com- 
munity of  which  he  was  the  bead,  i1   would  be  desirable  to  i  -         ; 

j   p. inly  of  Clergy  and  partly  of  laymen,  members  of  the  Church  within  his 
The  mi  isure  bad  been  in  contemplation,  and,  indeed,  under  discussion, 
for  sei  .    .■■.    and  different  opinions  had  been  entertained  both  by  Clergy- 

men and  laymen  as  to  its  legality  and  its  expediency. 

On  the  15th  November,  1856,  the  Bishop  issued  a  pastoral  letter,  in  whii 

reasons  which   induced  bim  to  believe  thai  such  i asure  [452]  was 

■    pedi     '.  il'  not  indeed  necessary,  for  the  well-being  of  the  Church  in  the  Colony 
and  explaining  the  objects  which  might,  in  his  opinion,  be  effected  by  means  of  a 

Synod,  bis  Lordship  proceeded  to  declare  of  what  persons  the  Synod  should  be  c 

posed.     These  were  to  be,  firat,  lay  delegates,  to  be  eli  ■  ted  in  the  different  Pai  ishes 

dults,  being,  or  at  the  time  of  the  election  declaring  themselves  to  be,  mem 
of  Hi  ■  Church  of  England,  and  of  no  cither  religious  denomination.     Secondly,  duly 
licensed  Clergy,  being  in  Priests'  orders.     Deacons  were  to  be  authorized  To  ati 
and  speak,  bui  nol  to  vote. 

Sun;.-  of  the  subjects  to  be  brought  under  the  consideration  of  the  Synod  ■■■  ■ 
then  enumerated,  including  matters  not  exclusively  of  Ecclesiastical  cognizance; 
as  for  instance,  the  tenure  and  managem  n1  of  Church  property;  questions  relat- 
ing to  the  formation  and  constitution  of  Parishes:  difficulties  which  had  presented 
themselves  with  regard  to  marriages,  divorces,  and  sponsors;  and.  finally,  the  desir- 
ableness. ..I  otherwise,  of  seeking  to  obtain  the  assistance  of  the  Legislature  to  carry 
out  the  objects  of  the  Synod. 

Mr.  Long  «as  summoned  by  the  Bishop  to  attend  the  Synod,  which  was  appointi  d 
tn  he  held  a1  the  Cathedral  Church  in  Cape  Town  on  the  21st  January.  1857,  ami  In 
eras  requested  to  affix  a  notice  of  the  intended  meeting  on  his  Church  door  and  tn 
take  tin-  necessary  steps  fur  holding  the  election  of  a  delegate  fur  his  parish. 

Mr.  Long  and  his  parishioners  were  opposed  to  this  measure.  The  parishioners 
held  a  meeting  on  the  22nd  of  December.  1856,  at  which  they  resolved  thai  no 
delegate  should  he  elected,  and  Mr.  Long  [453]  neither  attended  the  Synod  himself. 
nor  took  any  steps  to  forward  the  election  of  a  delegate. 

No  attempt  appears  to  have  been  made  at  this  time  by  the  Bishop  to  enforce 
obedience  to  his  summons  :   hut  the  Synod  was  held,  and  was  attended,  as  it  ap] 
by  many  of  the  Clergy  and  laity,  and  various   resolutions  were  passed  by  them, 
which  weri'  termed  "Acts  and  Constitutions  of  the  first  Synod,  held  at  Cape  Town, 
January  I'l .  1  S57." 

These  regulations  provided  that  a  Synod  of  the  Clergy  should  he  convened  by  the 
Bishop  once  in  three  years.  They  provided  for  the  mode  of  electing  delegates  from 
the  different  Parishes,  and  required  that  on  some  Sunday,  or  other  convenient  day, 
during  Divine  Service,  each  Minister  should  give  notice  of  the  day  and  place  of 
meeting  for  such  election  in  his  Parish  or  district,  and  should  cause  notice  of  the 
same  tn  in-  fastened  to  the  door  of  the  Church  or  Chapel  of  the  Parish  or  district. 

The  Clergy  and  laity  were  ordinarily  to  sit  and  deliberate  together,  the  Bishop 
presiding,  and  to  vote  as  one  body;  but  any  member  of  the  Synod  might  demand 
a  vote  by  orders,  in  which  case  no  Resolution  should  he  regarded  as  adopted  by  the 
Synod  unless  carried  by  a  majority  of  both  orders  and  assented  to  by  the  Bishop. 

Various  rules  were  made  with  respect  to  the  formation  of  Parishes,  and  the 
institution  and  induction  of  Clergy;  and  all  Presbyters  and  Deacons  before  institu- 
tion or  induction,  or  before  receiving  a  licence  from  the  Bishop,  and  as  a  condition 
of  receiving  such  institution,  induction,  or  licence,  were  to  sign  a  declaration  that 
they  would  subscribe  to  all  the  Pules  and  Constitutions  enacted  by  the  Synod  of  the 
I  liocese  of  Cape  Town. 

[454]  A  Consistorial  Court  was  appointed  for  the  trial  of  all  offences  against 
the  Ecclesiastical  laws  of  the  Diocese,  and  various  provisions  were  introduced  with 
respect  to  the  mode  in  which  the  trial  should  be  Conducted. 

The  Synod  had  been  convened  without    any  express  sanction  of  the  Crown,   and 
no  attempt  was  made  to  obtain  the  assistance  of  the  Legislature  to  carry  into  effect 
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ts.     It  was  stated  at  the  Bar  that  the  Synod  resolved  that  it  would  not  be 
able  to  make  any  attempt  for  the  purpose,  but  we  do  not  find  any  resolution 
•     ■     3  eff i    ■  amongst  the  printed  papers. 

1  860,  the  Bishop  convened  a  second  Synod,  to  lie  held  on  the  17th  of  January. 
1  on  the  1st  of  October.  I860,  his  Lordship  addressed  a  letter  to  Mr.  I.  s 
sing  a  copy  of  a  pastoral  letter,  which  he  had  issued,  and  also  a  copy  of  the 
printed  regulations  adopted  by  the  Synod  for  the  election  of  Deputies.  The  pastoral 
letter  referred  to  the  Acts  and  Constitutions  of  the  last  Synod,  and  mentioned  as 
one  of  the  subjects  to  which  his  Lordship  would  have  to  call  attention,  the  constitution 
of  the  Ecclesiastical  Court. 

Mr.  Long  was  of  opinion,  that  the  convening  of  this  Synod,  without  the  authority 
either  of  the  Crown,  or  the  Local  Legislature,  was  an  unlawful  act  on  the  part  of 
the  Bishop:  that  the  Synod  itself  was  illegal  and  its  acts  of  no  validity:  and  he 
declined  therefore  to  take  any  steps  himself  for  calling  a  meeting  for  the  election 
of  Delegates  in  his  Parish,  but  he  handed  over  the  papers  to  the  Churchwardens 
and  Sidesmen,  that  they  might  act  as  they  should  think  proper,  informing  them  at 
the  same  time  of  Lis  own  views  upon  the  subject. 

After  some  angry  correspondence,  in  which,  as  [455]  usually  happens,  there  are 
-•  iges  in  the  letters  on  both  sides,  which  the  writers  perhaps  now  regret,  the  result 
was.  that  Mr.  Long  refused  to  give  the  notice  required  of  the  intended  election. 

the  -7th  of  November,  1860.  he  was  served  with  a  citation,  signed  by  the 
!.'  _  -trar  of  the  Diocese,  by  which  he  was  cited  to  appear  before  the  Bishop  on 
Monday,  the  4th  of  February.  1861,  to  answer  for  having  neglected  and  refused 
to  obey  the  commands  and  directions  of  his  Bishop,  to  give  notice  of  a  meeting  to 
be  held.  "  in  terms  of  a  certain  letter  addressed  and  forwarded  to  you.  and  dated 
the   1-  tober,   1860,  with  the  pastoral  issued  on  the  same  day,  and  therein 

inclosed." 

Certain  clergymen,  five  in  number,  were  named  by  the  Bishop,  to  be  his  Assessors. 
but  his  Lordship  offered,  if  Mr.  Long  had  any  personal  objection  to  any  of  them, 
to  change  their  names  for  those  of  other  clergymen  who  might  be  resident  in  the 
neighbourhood. 

On  the  4th  of  February.   1861.  Mr.  Long  attended  before  the  Bishop  and  his 
and  delivered  in  a  letter  signed  by  himself,  stating,  in  respectful  terms, 
the  grounds  on  which  he  objected  to  give  the  required  notice,  and  adding  that,  if 
obedience  were  still  required  to  the  Bishop's  command,  in  that  respect,  it  was  im- 
ble  for  him  to  pay  it. 
Mr.  Long's  Counsel,  at  the  same  time,  handed  in  a  protest,  signed  by  them,  that 
no  judgment,  or  sentence  pronounced  by  the  Bishop  as  the  judgment  or  sentence 
v  alleged  Court,  was  in  any  degree  binding  on  Mr.  Long,  because  no  lawful 
authority  was  vested  in  the  Bishop  to  hold,  by  himself,  or  others,  any  Court,  or 
to  hear  or  determine  any  causes  of  what  kind  soever. 
The  Court  adjourned,  as  :  ■  ithout  hearing  [456]  evidence  :  there  wa- 

issue.     The  Assessors  afterwards  delivered  their  opinions  in 
writing,  to  the  I:  -  Lop,  and  on  the  8th  of  February.  1861.  the  Bishop  pronounced 
Mr.   Ixing  from  the  cure  of  souls,  and  the  exercise  of  all 
ministerial  functions  and  offices,  for  a  period  of  three  months,  and  thenceforward, 
until  he  should  have  expressed  regret  for  bis  past  disobedience,  and  his  willing 
r  obedience  for  the  future. 
Hi*  Lordship  added,  from  motives  which  do  credit  to  his  feelings,  the  following 
io  his  judgment: — "  I  have  only  to  add,  that  as  you  have  a  wife  and  children, 
ry  to  deprive  you  of  any  portion  of  your  eccl  I  income.     You 

will   i  <;  to  receive  this,  therefore,  as  heretofore,  for  the  present." 

intimated  to  the  Churchwardens  of  the  parish,  and  they  were 
requested  to  provide  a  Clergyman  to  perform  duty  in  the  Church  during  Mr.  1 

Mr.   Long,  however  red  the  sentence  to  be  a  nullity,  and  he 

uued  to  officiate   as   usual,   apparently   with   the   concurrence  of  the  Church- 

:    bruary,  1861.  he  was  served  with  a  citation,  bv  order  of  the 

his  Lordship,  on  Wednesday,  the  6th  of  March,  to  answer 

for  i    due  and  canonical  obedience  to  the  Bishop,  and  for 
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acting  in  defiance  of  the  laws  of  the  Church,  and  the  authority  of  the  Bishop.     The 

citation  recited  tin-  Bishop's  order,  and  Mr.  Long's  disregard  of  it,  and  required 
liim  to  appear,  and  answer  for  Ins  contempt,  and  in  hear  and  receive  such  judgment 
as  the  Bishop  might  see  right  to  pronounce,  and  as  the  exigency  of  the  case  might 
require,  or  authorize. 

[457]    Mr.    Long    declined    to    attend    this    sui ins,    and    on    the    6th    March    a 

sentence  »as  pronounced  by  the  Bishop,  which,  after  reciting  the  various  offences 

against  Ins  authority  of  which  he  considered  Ml'.  Long  to  have  been  guilty,  c hided 

in  these  terms: — "  I.  therefore,  Robert,  by  Divine  permission,  Bishop  of  Cape  Town. 
do  for  these  repeated  acts  of  disobedience  and  contempt,  withdraw  the  licence  of 
i  he  Rev.  William  Long,  and  do  deprive  him  id'  his  charge,  and  cure  of  souls  in  the 
I'arish  or  parochial  district  of  Mowbray,  and  of  all  emoluments  belonging  to  the 
same.  And  I  do,  moreover,  hereby  admonish  the  said  William  Long  nni  t,,  officiate 
again  in  the  said  Church  or  Parish,  and  warn  him  that  if  he  should  do  so  after  this 
his  deprivation  he  will  render  himself  still  further  liable  to  the  censures  of  the 
Church. 

"  R.  Cape  Town. 
"  Cathedral  Vestry,  March  6,  1861." 

Notice  was  given  of  the  sentence  on  the  same  day  to  Mr.  Long,  and  to  the  Church- 
wardens of  Mowbray,  who  were  required  to  conform  to  it  :  and  a  gentleman  of  the 
name  of  Hughes  was  appointed  by  the  Bishop  to  officiate  in  the  Church  till  a  new 
Minister  was  appointed,  and  to  receive  one-half  of  the  income. 

On  the  7th  March,  Mr.  Long  and  the  Churchwardens  applied  to  the  Supreme 
Court  of  the  Colony  of  the  Cape  of  Good  Hope  for  an  interdict  to  restrain  the 
Bishop  and  Mr.  Hughes  from  interfering  with  him  in  the  performance  of  his  law- 
ful duties  as  Incumbent  of  the  parish  of  Mowbray,  and  from  disturbing  him  in  the 
enjoyment  of  his  lawful  emoluments  as  such  Incumbent. 

Some  further  proceedings  took  place  in  this  matter,  [458],  but  the  Plaintiffs 
were  required  to  file  a  declaration  in  regular  form  for  the  purpose  of  trying  the 
important  questions  in  difference. 

The  present  suit  was  accordingly  instituted. 

It  was  a  proceeding,  of  course,  in  the  forms  of  the  Roman-Dutch  Law  :  a  claim 
in  convention  by  the  original  Plaintiff,  and  a  defence  and  claim  in  re-convention 
by  the  Defendant,  so  that,  in  fact,  both  parties  were  Plaintiffs,  and  both  Defendants. 

The  claim  of  Mr.  Long-,  after  stating  those  several  matters  of  fact  on  which  he 
relied,  insisted  that  he  was  aggrieved  by  the  proceedings  of  the  Bishop,  and  prayed 
the  protection  of  the  Court,  and  also  a  declaration  of  the  law  by  the  Court  in  con- 
formity with  his  views  on  the  several  points  in  dispute:  and  lastly,  that  he  was 
entitled  of  right,  and  without  any  licence  other  than  his  before-mentioned  Letters 
of  orders,  and  the  presentation  he  had  already  received  from  Mr.  Hoets,  and  the 
approval  of  such  presentation  publicly  made  known  by  the  Defendant  in  June, 
1854,  to  exercise  all  the  lawful  functions  of  Minister  and  Incumbent  of  St.  Peter's 
Church,  Mowbray. 

The  Bishop  tiled  an  answer  and  plea  in  re-convention,  by  which,  as  Defendant, 
he  pleaded  the  Letters  Patent  of  1847  and  1853,  the  licence  granted  by  him  and 
accepted  by  Mr.  Long,  as  officiating  Minister,  both  of  Graaf-Reinet  and  Mowbray; 
he  alleged  that  until  authorized  so  to  do  by  the  Synod  and  until  the  formation  of 
rectories  by  the  same  authority  as  after  mentioned,  and  until  certain  rules  on  that 
behalf  had  been  framed,  he  could  not  give,  nor  had  he  in  any  previous  instance 
given,  institution  to  cure  of  souls,  or  induction  to  benefices,  in  any  other  way  than 
by  licences  similar  to  that  granted  to  the  Plaintiff.  He  insisted  that  he  cited  the 
Plaintiff  in  accordance  with  [459]  the  rules  of  the  Synod,  and  in  exercise  of  the 
authority  belonging  to  him  as  Bishop,  conveyed  to  him  by  the  Letters  Patent  ;  that 
the  sentences  were  judgments  or  sentences  Ecclesiastical  or  Spiritual,  so  issued 
under  the  power  and  authority  conveyed  to  him  by  the  Letters  Patent,  or  otherwise 
of  right  belonging  to  him  as  Bishop  of  the  Church  of  which  the  Plaintiff  was  a 
Priest;  and  that  the  Plaintiff  was,  in  consequence  thereof,  removed  for  lawful 
cause  from  the  church  of  Mowbray:  and  he  maintained,  in  conclusion,  that  the 
Court  was  not  entitled  to  examine  the  sentence,  but  that  if  it  were  examined,  it 
ought  to  be  affirmed. 

This  was  his  defence.     In  reconvention  he  praved,  by  his  second  plea,  that  it 
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might  be  adjudged  that  the  Letters  Patent  of  the  25th  of  September.  "      :.d  of 

were  valid  iu  law.  and  that  they  eonfei •:  ights 

an(j  .  that  Eccl  -   t<tieal  jurisdiction  might  thereby 

5e  i  ast  plea  he  prayed,  that  th  atiff  in 

n   and   Defendant   in   reconvention   might   be  restrained  by   interdic 

-entence  of  deprivation  should  continue  and  remain   in  force,  from 

or  attempting  to  occupy  the  church  of  St.  Peter"s,  Mowbray,  or  other- 

r  of  that  church. 
-    _  in  gave  judgment  against  the  Plai:.-.r: 

t  as  to  his  second  plea  in 
we  have  already  referred,  and  adjudged  each  parry  to  pay 

•    n  in  all  material  poi:    • 
and  Mr.  Long  has  been  admitted  to  appeal  to  Her  Majesty.     The  case   -    ms  [460] 
to  have  been  very  well  argued  in  the  Court  below,  and  though  there  was  •  -iffer- 

re  Judges  who  decided  it.  no  one  who  reads  their 
opinions  can  fail  to  admire  the  great  learning  and  ability  which  they  have  br 
to  bear  upon  the  questions  submitted  to  them,  and  the  judicial  temper  and  modera- 
tion which  they  have  shown  in  a  case  calculated  to  produce  great  exeiteu-eiit  in  the 

1        ■'}'■ 

:on  which  we  have  to  consider  is.  what  authority  did  the  Bishop 

der  and  by  virtue  of  his  Letters  Patent  at  the  time  when  these  sentences 
were  pronoun  Iges    •elow  have  been  unanimous  in  their  ■ 

that  all  jurisdiction  given  to  the  Bishop  by  the  Letters  Patent  of  1-  -  J  by 

the  surrender  <hoprie  in   1853.  and  the  issue  of  the  new  Letters  Patent; 

and  secondly.  rs  Patent  of  1S53.  be:    »  iss      1  after  a  constitutional 

rnnient  had  1  -      .Iished  in  the  Cape  of  Good  Hope,  were  :al  to 

any  jurisdiction.  Ecclesiastical  or  Civil,  within  the  Colo:.  t   were 

the  intent  5  Patent  to  create  such  jurisdiction,  which  they  think 

doubtful.     In  these  conclusi-  _:ee. 

Dr.  Gray  had  been  duly  appointed  and  consecrated  a  Bishop  of  the  Anglican 
Church  in  547  :id  such  he  remained  after  the  resignation  of  his  See:  but  by 
such  resignation  he  surrendered  all  territorial  jurisdiction  and  pow  ced- 

ing judicially  in  it  -  •  -  :h  authority  depended  upon  the  Letters  Patent 

•    "        These  points  have  not  only  been  decided  by  the  Court  below,  but  have 
been  embodied  in  their  judgment,  by  which  they  [461]  have  expressly  rejected  the 
i  claim  a  ted  of  the  Lord  Bishop. 

But   a  majority  of  Judges  below  held  that  the  defect  of  eoerc:  -  ::ction 

under  the  Let!  een  supplied  by  the  voluntary  subu    -•  :  Mr. 

I  that  he  is  on  that  principle  bound  by  the  decision  of 
•  to  consider. 
Church  of  England,  in  places  where  there  is  no  Church  esta'  y  law. 

the  same  situation  with  any  other  religious  body — iu  no  better,  but  in  no 
.d  the  members  may  adopt,  as  the  members  of  any  other  com- 
munion may  adopt,  rules  for  enforcing  discipline  within  their  body  which  will  be 
ho  expressly  or  by  implication  have  assented  to  them. 
It  may  be  farther  laid  down  that,  where  any  religious  or  other  lawful  ass 

terms    of    its    union,  but    has    also    constituted  a 

mal  to  di  whether  the  rules  of  the  association  have  been  violated  by 

any  of  its  membe:  -  and  what  shall  be  the  consequence  of  such  violation: 

ribunal  will  be  binding  when  it  has  acted  within  the  scope 

d  such  forms  as  the  rules  require,  i:  -        pre- 

:ed  in  a  manner  consonant  with  the  pi: 

•he  Tribunal-  •  -•  Ituted  are  not  in  any  sense  Courts:   they 

im  the  Crown  :  they  have  no  power  of  their  own  to  enforce 

•       1     irts  esi        -      I  by  law, 
.  as  they  give  [462]  effect  to  the 
urisdiction  rests  entirely  upon  the 
• 
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These  are  the  principles  upon   which  the  Courts   id   this  country  have  always 

;   iu   the  disputes  which  have  arisen   between     aembers  of  the  a ■   rel 

body  oot  being  members  of  the  I  Lurch  of  England.       They  were  laid  down 

nctly,  and  acted  upon,  by  \  I  ancellor  Shadwell  and  Lord  Lyndhursl  in 
the  case  of  Dr.  Warren,  so  much  relied  on  al  the  Bar,  and  the  report  of  which  in 
Mr.  Grindwood's  book  seeme  to  bear  every  mark  of  accuracy. 

To  these  principles,   which   arc   founded   in   good   sense  and  justice,   and   estab- 
lished by  the  highest  authority,  we  desire  strictly  to  adhere,  and  we  proceed  to  con- 
ler  how  far  the  facts  of  this  case  bring  Mr.  Long  within  their  operation. 
To  what  extent,  then,  did  Mr.  Long,  by  the  arts  to  which  we  have  refer  re. 1.  subject 
himself  to  the  authority  of  the  Bishop  in  temporal  matters I       With  the  Bishop's 

authority  in  spiritual  affairs,  or  Mr.  Long's  obligations  in  fort e,  we 

have  not  to  deal. 

We  think  that  the  acts  of  Mr.  Long  must  be  construed  with  reference  to  the 
position  in  which  he  stood  as  a  Clergyman  of  the  Church  of  England,  towards  a 
lawfully  appointed  Bishop  of  that  Church,  and  to  the  authority  known  to  bcloi 
thai  office  in  England  :  and.  we  arc  of  opinion,  that  by  takiic_'  the  oath  of  canonical 
obedience  to  his  Lordship,  and  accepting  from  him  a  licence  to  officiate,  and  have 
cure  of  souls  within  the  parish  of  Mowbray,  sub j eel  to  revocation  for  jusl  i  ause, 
at  d  l  \  accepting  the  [463]  appointment  to  the  living  of  Mowbray,  under  a  deed 
which  expressly  contemplated  as  one  means  of  avoidance  the  removal  of  the  incum- 
bent for  any  lawful  cause.  Mr.  Long  did  voluntarily  submit  himself  to  the  authority 
of  the  Bishop  to  such  an  extent  as  to  enable  the  Bishop  to  deprive  him  of  his  benefice 
for  any  lawful  cause,  that  is.  for  such  cause  as  (having  regard  to  any  differ, 
which  may  arise  from  the  circumstances  of  the  Colony)  would  authorize  the  de- 
privation of  a  Clergyman  by  his  Bishop  in  England.  We  adopt  the  language  of 
Mr.  Justice  Watermeyer,  that  "  for  the  purpose  of  the  contract  between  the  Plaintiff 
and  Defendant,  we  are  to  take  them  as  having  contracted  that  the  laws  of  the  Church 
of  England  shall,  though  only  as  far  as  applicable  here,  govern  both." 

Is.  then,  Mr.  Long  shown  to  have  been  guilty  of  any  offences  which,  by  the  laws 
of  the  Church  of  England,  would  have  warranted  his  suspension  and  subsequent 
deprivation  .'  This  depends  mainly  on  the  point  whether  Mr.  Long  was  justified 
in  refusing  to  take  the  steps  which  the  Bishop  required  him  to  take,  in  order  to 
procure  the  election  of  a  delegate  for  the  parish  of  Mowbray  to  the  Synod  convened 
for  the  17th  of  January,  1861. 

In  what  manner  and  by  what  acts  did  he  contract  this  obligation?  The  Letters 
Patent  may  be  laid  out  of  the  case  :  for,  if  the  Bishop's  whole  contention  in  respect 
of  them  be  conceded,  they  conferred  on  him  no  power  of  convening  a  meeting  of 
Clergy  and  Laity  to  be  elected  in  a  certain  manner  prescribed  by  him  for  the  pur- 
pose of  making  laws  binding  upon  Churchmen. 

A  very  elaborate  argument  was  entered  into  at  our  [464]  Bar,  in  order  to  show 
that  Diocesan  Synods  may  be  lawfully  held  in  England  without  the  licence  of  the 
Crown,  and  that  the  Statute  with  respect  to  Provincial  Synods  does  not  extend  to 
the  Colonies. 

It  is  not  necessary  to  enter  into  the  learning  on  this  subject.  It  is  admitted 
that  Diocesan  Synods,  whether  lawful  or  not,  unless  with  the  licence  of  the  Crown, 
have  not  been  in  use  in  England  for  above  two  centuries  :  and  Mr.  Long,  in  recog- 
nizing t lie  authority  of  the  Bishop,  cannot  be  held  to  have  acknowledged  a  right  on 
his  part  to  convene  one,  and  to  require  his  Clergy  to  attend  it.  But  it  is  a  mistake 
to  treat  the  Assembly  convened  by  the  Bishop  as  a  Synod  at  all.  It  was  a  meeting 
of  certain  persons,  both  Clergy  and  Laity,  either  selected  by  the  Bishop  or  to  be 
elected  by  such  persons  and  in  such  manner  as  he  had  prescribed,  and  it  was  a 
meeting  convened,  not  for  the  purpose  of  taking  counsel  and  advising  together  what 
might  be  best  for  the  general  good  of  the  society,  but  for  the  purpose  of  agreeing 
upon  certain  rules,  and  establishing,  in  fact,  certain  laws,  by  which  all  members 
of  the  Church  of  England  in  the  Colony,  whether  they  assented  to  them  or  not, 
should  be  bound. 

Accordingly,  the  Synod,  which  actually  did  meet,  passed  various  acts  and  con- 
stitutions purporting,  without  the  consent  either  of  the  Crown  or  of  the  Colonial 
Legislature,  to  bind  persons  not  in  anv  manner  subject  to  its  control,  and  to  estab- 
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lish  Courts  of  Justice  for  some  temporal  as  -well  as  spiritual  matters,  and  in  fact 
I  assumed  powers  which  only  the  Legislature  could  possess.       There  can 
be  no  doubt  that  such  acts  were  illegal. 

\         Mr.  Loiiir  was  required  to  give  effect,  as  [465]  far  as  he  could,  to  the  con- 
stitution of  this  body,  and  to  take  steps  ordered  by  that  body  for  convening  one  of 
a  similar  nature.     He  was  furnished  with  a  copy  of  the  Acts  and  Constitution  of  the 
i.  and  he  was  requested  to  attend  carefully  to  the  enclosed  printed  regula- 
tions with  regard  to  the  election  of  Delegates. 

He  clearly,  therefore,  was  required  to  do  more  than  give  notice  of  a  meet: -._ 
and  he  could  not  give  the  notice  at  all  without  himself  fixing  the  time  and  place  at 
which  the  meeting  was  to  be  held.  He  was  required  to  do  various  acts  of  a  formal 
character  for  the  purpose  of  calling  into  existence  a  body  which  he  had  always 
sed  to  recognize,  and  which  he  was  not  bound  by  any  law  or  duty  to  acknow- 
ledge. 

The  oath  of  canonical  obedience  does  not  mean  that  the  Clergyman  will  obey 
all  the  commands  of  the  Bishop  against  which  there  is  no  law,  but  that  he  will  obey 
all  such  commands  as  the  Bishop  by  law  is  authorized  to  impose  :  and  even  if  the 
meaning  of  the  Rubric  referred  to  by  the  Bishop  in  his  case  were  such  as  he  contends 
for — which  we  think  that  it  is  not — it  would  not  apply  to  the  present  case,  in  which 
more  was  required  from  Mr.  Long  than  merely  to  publish  a  notice. 

We  are.  therefore,  of  opinion  that  the  order  of  suspension  issued  by  the  Bishop 
bich  was  not  justified  by  the  conduct  of  Mr.  Long,  and  that  the  subsequent 
sentence  of  deprivation  founded  upon  his  disobedience  to  the  order  of  suspension 
•  fall  with  it. 

It  •     s  stroi  ssed,  both  before  us  and  in  the  Court  below,  that  suppo-     _ 

-  to  be  erroneous.  Mr.  Long  had  no  remedy  against  them  [466]  except 
by  appeal  to  the  Archbishop  of  Canterbury  under  the  provisions  of  the  Letters 
Patent.  What  authority  his  Grace  might  possess  under  the  Letters  Patent,  or 
otherwise,  to  entertain  such  an  appeal  if  it  had  been  presented,  it  is  unnecessary, 
and  we  think  it  is  inexpedient,  to  discuss.  It  is  sufficient  to  say  no  such  appeal  has 
been  presented,  and  that  the  suit  in  which  this  appeal  is  brought  respects  a  temporal 
right,  in  which  the  Appellant  alleges  that  he  has  been  injured.  It  calls  for  a  de- 
as  to  the  right  of  property,  and  involves  the  question  whether  Mr.  Long  has 
ceased  by  law  to  be  what  in  England  is  termed  cestui  que  trust  of  funds  of  which 
the  Bishop  is  trustee.  Whatever  else  Mr.  Long  may  by  his  conduct  have  done,  we 
cannot  hold  that  he  has  precluded  himself  from  exercising  the  power  which,  under 
similar  circui:  s,  he  would  havt  1  in  England,  of  res     ting  to  a  Civil 

Court  for  the  restitution  of  Civil  rights,  and  of  thereby  giving  to  such  Courts  juris- 
diction to  determine  questions  of  an  Ecclesiastical  character  essential  to  their 
decision.     Indeed,  in  this       -  Appellant  and  Respondent  have  alike  found  it 

necessary  to  call  upon  the  Civil  Court  to  determine  the  right  of  possession  of  the 
church  of  Mowbray. 

ink  that  even  if  Mr.  Long  nibjht  have  appealed  to  the  Archbishop,  he  was 
und  to  do  so  :  that  he  was  at  liberty  to  resort  to  the  Supreme  Court  :  and  that 
the  .1  thai  Court  were  justified  in  examining,  and.  indeed,  under  the  ol 

whole  matter  submitted  to  them.     We.  of  course,  are  in  the 

same  situation  :  and.  after  the  most  anxious  consideration,  we  have  come  to  the  con- 

n  that  t!  complained  [467]  of  cannot  be  supported,  and  therefore  we 

humbly  advise  Her  Majesty  to  reverse  it.  and  to  declare  that  Mr.  Long  has 

•  ■en  lawfully  removed  from  the  church  of  Mowbray,  but  remai;  -  M::.;-ter  of 

church,  and  entitled  to  the  emoluments  belonging  to 

Being  -     pinion,  we  are  relieved  from  the  neces-i:y  of  considering,  as  a 

:id  of  our  decision,  whether  the  course  adopted  by  the  Ri^'ht   Reverend  Re- 

-  -     gaii  si  Mr   1.  bi  g  was  in  all  respects  proper,  and  whether 

•ing  and  entitled  to  act 

with  the  authority  of  a  Visitor  Bitting  in  foro  dot  re  conducted  with  that 

■'  substantial  justice  and  that  strict  impartiality  which  are 

1  by  all  Tribunals,  however  little  fettered  by  forms.      Much 

is  at  the  Bar  in  this  part  of  the  case,  and  it  would  not 

•  altogether  without  notice.     And  first  with  respect  to  the  su- 
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sion,  and  the  constitution  of  the  Tribunal  for  the  trial  of  Mr.  Long  on  the  first 
charge  against  liim. 

I  be  held  that  all  the  provisions  which  would  have  been  applicable 

such  a  case  under  the  Church  Discipline  Act  in  England  were  necessary  to  be  observed 
in  the  Colony.  This  was  impossible,  but  care  should  have  been  taken  to  secure,  as 
far  as  possible,  the  impartiality  and  knowledge  of  a  judicial  Tribunal.  Here  the 
Bishop  wj  ■  rely  in  form  but  substantially,  the  prosecutor,  and  a  prosecutor 

whose  feelings,  from  motives  of  public  duty  as  well  as  from  the  heat  necessarily 
generated  in  the  purest  minds  by  a  long  and  eager  controversy,  were  deeply  [468] 
interested  in  the  question.  It  was.  perhaps,  necessary  that  he  should  preside  as 
the  Judge  before  whom  the  cause  was  heard,  and  by  whom  the  sentence  was  pro- 
nounced :  but  he  should  have  procured,  as  a  Bishop  in  England  under  such  circum- 
stances would  have  done,  the  advice  and  assistance,  as  A->essors,  of  men  of  legal 
knowledge  and  habits,  unconnected  with  the  matter  in  dispute,  and  have  left  it  to 
them  to  frame  the  decision  which  he  would  afterwards  pronounce.  But  instead  of 
adopting  this  course,  he  selected  as  assistants  three  gentlemen,  all  Clergymen  sharing 
his  own  opinions  on  the  subject  of  controversy,  and  all  themselves  members  of  that 
Srnod  which  Mr.  Long  was  accused  of  treating  as  illegal. 

Mr.  Long  was  cited  for  refusing  to  u'ive  the  required  notice,  but  the  sentence  was 
.rounded  entirely  on  this  charge.  The  protest  which  he  had  given  in  by  his 
Counsel  against  the  proceedings  was  tieated  as  a  very  grave  offence.  The  Bishop, 
in  speaking  of  it.  says — "  To  put  in  such  a  document  is  virtually  to  reject  Episcopacy 
and  the  Church,  and  to  stop  on  the  very  confines  of  schism,  if  not  to  have  overstepped 
the  line." 

Mr.  Long"s  conduct  at  a  private  meeting  with  the  Bishop  is  discussed,  as  to  which 
there  is  ^reat  doubt  what  really  took  place,  and  no  regular  evidence  appears  to  have 
been  produced,  or  was  in  fact  admissible,  for  it  was  not  to  the  point  in  question; 
and  from  the  language  of  the  Bishop  in  delivering  his  judgment  it  may  be  inferred 
that  the  sentence  against  Mr.  Long  was  not  founded  entirely  on  the  only  charge 
which  he  had  been  summoned  to  meet. 

The  proceedings  which  led  to  the  subsequent  [469]  deprivation  are  open  to  no 
less  objection  than  those  which  resulted  in  the  suspension. 

The  Bishop  had  declared  before  the  first  Synod  that  there  were  no  rules  or 
proceedings  for  trying  Ecclesiastical  offences,  and  one  of  the  objects  of  the  Synod 
was  to  supply  the  deficiency.  The  Synod  had  established  a  Consistorial  Court  and 
certain  regulations  by  which  the  trials  of  Clergymen  and  of  laymen  before  such 
Court  should  be  guided. 

These  regulations  had  amongst  other  things  provided  that  no  sentence  of 
deprivation  should  be  pronounced  by  any  person  whatever,  but  only  by  the  Bishop, 
with  the  assistance  of  the  Chancellor  of  the  Diocese,  or,  in  case  there  be  no  such 
officer,  some  legal  adviser  whom  he  may  see  fit  to  appoint.  The  Bishop  insisted  that 
Mr.  Long  was  bound  by  the  rules  established  by  this  Synod,  and  must,  therefore, 
uld  seem,  have  considered  himself  bound  by  them  :  and  yet  without  any  regard 
to  these  rules,  without  calling  in  the  assistance  of  any  legal  adviser  whatever,  with- 
out any  analogy  to  the  course  of  proceedings  in  England  by  which  the  judgment  of 
impartial  persons  acquainted  with  the  law  is  secured,  the  Bishop  pronounces  sentence 
of  deprivation. 

On  this  occasion,  as  on  the  former,  the  sentence  seems  to  have  been  founded  on 
what  are  termed  repeated  acts  of  disobedience  and  contempt  by  Mr.  Long,  instead 
of  on  the  single  charge  which  he  was  called  upon  by  the  citation  to  meet. 

We  cannot  say.  therefore,  that  the  proceedings  in  this  case  have  been  conducted 
in  a  proper  manner,  though  our  judgment  rests  on  the  other  grounds  alreadv  stated. 

We  have  been  much  embarrassed  by  the  question  [470]  how  we  ought  to  deal  with 
the  costs  in  this  case.  We  do  not  doubt  that  the  Bishop  has  acted  in  the  conscientious 
discharge  of  what  he  considered  to  be  his  public  duty,  and  he  has  succeeded,  at  great 
personal  trouble  and  expense,  in  bringing  this  contention  in  the  Court  below 
favourable  issue.  On  the  other  hand,  it  is  impossible  not  to  feel  that  Mr.  Long  has 
been  subjected  to  probably  not  less  trouble  and  expense  by  a  course  of  proceed! 
the  part  of  the  Bishop  which  we  have  been  obliged  to  pronounce  not  warranted 
in  law. 
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Fc- 1  s  the  hardship  of  the  case  upon  the  Right  Reverend  Respondent,  we  still 
think  that  we  are  bound  to  award  the  costs  of  the  suit  and  of  the  appeal  to  the 
lam  We  cannot,  of  course,  suggest  to  Her  Majesty  any  consideration  of 
what  it  may  be  tit  to  do.  at  the  expense  of  the  public  :  for  this  is  beyond  our  province. 
But  it  is  not  beyond  our  province  to  observe,  that  the  Lord  Bishop  has  been  involved 
in  the  difficulties  bv  which  he  has  been  embarrassed  in  a  great  measure  by  the  doubtful 
state  of  the  law  and  bv  the  circumstance  that  he.  not  without  some  reason,  considered 
the  Utters  Patent  under  which  he  acted  to  confer  on  him  an  authority  which,  at  the 
time  when  he  acted  under  them.  Her  Majesty  had  no  authority  to  grant,  and  that 
either  in  this  or  in  some  other  suit  it  was  important  to  the  interests  of  the  Colony 
rally,  and  especially  of  the  members  of  the  Church  of  England  within  it.  that 
The  many  questions  which  have  arisen  in  this  case  should,  as  far  as  possible,  be  set 
at  i 

rSee  Natal  (Bishoj  dstone,  1866,  L.R,  3  Eq.  2  ;  Ex  parti  Jenk     ■.  L868,  L.R. 

L'       2  PI  i         Moo.  P.C.  (N.S.) -351 ;  <         "  (Bishop  of)  y.  Natal  (Bishop  of}, 

1869,  L.R.  3  P.C.  13  ;  6  Moo.  P.C.  (N.S.)  203  ;  Brown  v.  Cure  de  Montreal,  1874, 
1  R  6  P  C  158  :  The  Parte  m-ent  Beige,  1879,  4  P.D.  152  :  Uerriman  v.  William*, 
18S2  7A.i     "  I  v.  Lincoln  (Bishop  of),  1889,  14  P.D.  128.] 


[471]  ON  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY  OF  ENGLAND. 

J.   F.    CAIL  and   Others,— Appellants;    GEORGE    MICHAEL   PAPAYANNI,— Re- 
spondent* [July  20.  21,  1863]. 

The  Amalia. 

Collision   in  the   Mediterranean    Sea.   beyond   British   jurisdiction,   between   an 

1.    _'lish  and  Belgian  vessel,  whereby  the  latter  with  her  cargo  was  sunk. 
Held,  that  the  54th  section  of  the  25th  and  26th  Yict.  e.  63.  with  respect  to  limited 

liability  applied  equally  to  British  and  Foreign  vessels  [1  Moo.  P.C.  (N.S.)  484]. 
It  is  not  necessary  that  owners  of  a  vessel  and  cargo  preferring  their  claim  in 

the  Court  of  Admiralty  to  limited  liability,  acknowledge  in  the  first  instai 

that  their  vessel  was  to  blame. 

The  appeal  in  this  case  was  brought  from  an  interlocutory  decree  of  the  Ii 
Court  of  Admiralty,  made  in  a  cause  instituted  by  the  Respondents,  the  owners  of 
a  British  steam-ship,  the  Amalia,  for  the  purpose  of  obtaining  a  declaration  of  the 
Court  of  the  limitation  of  their  liability,  in  respect  of  a  collision  which  took  place 
between  that  vessel  and  a  Belgian  steam-ship,  the  Marie  de  Brabant,  in  consequence 
of  winch,  the  Marit  de  Brabant,  with  her  cargo  was  sunk  and  lost,  and  several  of 
the  crew  drowned.  The  collision  in  question  happened  on  the  15th  of  May.  1863,  in 
the  Mediterranean  Sea.  and  beyond  the  British  territorial  jurisdiction. 

1  In  the  arrival  of  the  Amalia  in  Liverpool,  [472]  three  actions  were  instituted  in 
Admiralty  Court  against  that  ship  and  her  freight,  by  the  Appellants  the  ov 
of  the  Ma  '.  and  the  owners  of  the  cargo  which  had  been  laden  on  board 

the  Marin  de  Brabant,  for  the  purpose  of  recovering  damages  in   respect  of  the 
collision.     The  Respondents,  the  owners  of  the  Amalia.  thereupon  instituted  a 
suit  in  the  Admiralty  Court,  and  filed  a  petition  claiming  in  respect  of  such  collision 
a  declaration  of  the  Court  of  the  limited  liability  appointed  by  the  54th  sect; 
the  Merchant  Shipping  amendment  Act.  1862  (25th  and  26th  Vict.  c.  G 

The  adm  this  petition  was  demurred  to  on  the  part  of  the  Plaintiffs: 

and  on  the  4th  of  July.  1863,  the  learned  JudLre  of  the  Admiralty  Court  (the  Right 
Hon.  Or.  Lusl  gave  judgment,  overruling  the  demurrer  and  admitting  the 

*  Pn  sen!     Lord  Chelmsford,  the  Lord  Justice  Knight  Bruce,  and  the  Lord  Justice 
Turner. 
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petition.  Tlir  materia]  pari  of  this  judgment  was  in  these  terms:  "A  collision 
took  place  on  the  15th  of  May  last,  in  the  Mediterranean  Sea,  between  the  British 
ship  A  inn!  in.  ami  a  Belgian  ship  called  the  Mai  it  <h  Brabant.  Several  an  inns  were 
entered  against  the  Atnalia,  by  the  owners  <>i'  the  Belgian  ship,  ami  by  the  owners 
of  cargo  laden  on  board  the  Belgian  ship.  The  om  tiers  of  the  Aumi  m  seek  in  have  I  be 
benefit  of  Limited  liability,  under  the  Merchanl  Shipping  Art  amendment  Act  of  1862, 
section  .">  I  ;  this  Court  by  the  13th  section  of  the  Admiralty  Court  Act,  1861  (24th 
Vict.  c.  10)  being  authorized  to  exercise  the  same  jurisdiction  as  the  Court  of  Chancery 
in  these  matters.  The  question,  therefore,  is.  whether  by  the  Merchant  Shipping 
amendment  Act  of  1862,  the  British  owners  of  the  Atnalia  are  entitled  to  the  benefit 

Of  limited    liability,  Or   in   other   wands,   whether   when    a    Collision    takes   place  on    the 

high  seas  [473]  between  a  British  and  a  Foreign  ship,  the  British  ship  is  by  the 
Statute  entitled  to  limited  liability.  The  question  depends  upon  the  construction  of 
the  Statute  and  upon  nothing  else.  Limited  liability  was  no  part  of  the  law  of 
England  until  it  was  established  by  Statute.  Lord  Tenterden,  in  the  1th  part  of 
his  work,  chap.  VI.,  gives  the  history  of  limited  liability.  He  states  that  by  the  Com- 
mon law,  limited  liability  did  not  exist;  that  the  first  Statute  creating  it  was  the 
7th  Geo.  II.  c.  15;  and  he  refers  to  the  subsequent  Statutes,  and  gives  some  account 
ni  the  creation  of  limited  liability  in  Foreign  States.  I  must  say  that  this  learning 
has  but  a  remote  bearing  upon  the  question  before  me  :  it  only  shows  that  to  a  certain 
extent  the  law  of  England  has  adopted  the  principle  of  limited  liability,  but  under 
what  circumstances,  and  to  what  extent,  must  depend  upon  the  interpretation  to  be 
given  to  the  Statute  under  consideration.  The  principle  of  limited  liability  is,  that 
full  indemnity,  the  natural  right  of  justice,  shall  be  abridged  for  political  reasons. 
The  eases  under  the  law  prior  to  1862,  are  valuable  as  illustrations,  but  they  are  not 
precedents.  Before,  however,  I  come  to  consider  the  words  of  the  Act,  let  me  notice 
the  objection  which  prima  facie  may  be  urged  against  a  construction  giving  limited 
Liability  to  a  British  ship  having  been  in  collision  with  a  Foreign  ship  on  the  high 
seas.  The  objection  is  this,  that  to  exempt  a  British  ship  in  such  circumstances  from 
full  liability,  the  Act  of  Parliament  is  legislating  against  the  Foreigner  with  respect 
to  an  act  done  on  the  high  seas  out  of  British  jurisdiction  ;  and  in  support  of  this 
objection  are  properly  cited  the  decisions  in  which  a  British  ship  coming  into 
collision  with  a  Foreign  ship  has  been  exempted  from  the  consequences  of  not  having 
complied  with  the  [474]  Merchant  Shipping  Act  with  regard  to  certain  sailing  direc- 
tions. It  may  be  urged  that  such  decisions  must  be  justified,  in  some  measure  at  least, 
on  the  ground  that  such  a  Legislative  enactment  cannot  attach  upon  the  Foreigner, 
and,  therefore,  that  in  a  mixed  transaction,  out  of  British  jurisdiction,  where  a 
Foreigner  is  concerned  on  one  side,  such  an  enactment  has  no  operation  at  all.  I 
am  alluding  now  to  the  case  of  the  Saaonia,  ( 1  Lush.  412)  which  is  familiar  to  all  of 
us.  The  law 'was  in  that  case  laid  down  in  the  most  explicit  terms  by  the  Judicial 
Committee,  that  although  the  regulations  which  were  imposed  by  the  Statute,  or  in 
virtue  of  the  Statute,  purported  to  apply  under  all  circumstances,  they  were  not 
binding  in  the  Solent,  in  the  case  of  a  British  ship  there  meeting  and  coming  into 
collision  with  a  Foreign  ship — not  binding  upon  either  party.  Now-,  I  have  always 
recognized  the  full  force  of  this  objection,  that  the  British  Parliament  has  no  proper 
authority  to  legislate  for  Foreigners  out  of  its  jurisdiction;  and  I  specially  did  so 
in  the  case  of  the  Zollverein.  (Swa.  96).  No  Statute  ought,  therefore,  to  be  held  to 
apply  to  Foreigners  with  respect  to  transactions  out  of  British  jurisdiction,  unless 
the  words  of  the  Statute  are  perfectly  clear:  but  I  never  said  that  if  it  pleased  the 
British  Parliament  to  make  such  laws  as  to  Foreigners  out  of  the  jurisdiction,  that 
Courts  of  Justice  must  not  execute  them  ;  indeed,  I  said  the  direct  contrary, — speaking 
of  the  Instance  Court  of  Admiralty,  reserving  any  particular  considerations  that 
might  attach  to  the  Prize  Court.  Now.  fully  recognizing  the  prima  facie  force  of 
this  objection,  I  do  not  think  it  is  removed  by  the  ingenious  suggestion  that  this 
limited  liability  is  a  part  of  the  proceedings,  and  a  part  of  the  lex  fori.  But,  how- 
ever tins  may  be,  if  [475]  the  Statute  in  question  gives  the  right  of  limited  liability 
to  the  British  shipowner  and  the  Foreign  shipowner  alike,  if  there  be  perfect 
reciprocity,  then  complete  justice  is  done,  and  the  former  objection  that  it  was 
unjust  to  give  relief  to  the  British  owner  when  a  similar  relief  was  denied  to  the 
Foreigner  is  removed;  and  I  have  no  longer  to  struggle  against  an   interpretation 
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producing  injustice.  In  construing  this  section,  therefore,  I  must  look  to  see  whether 
it  purports  to  affect  the  owners  of  British  ships  and  the  owners  of  Foreign  ships  :  and 
rom  the  words  of  the  section  and  from  the  whole  context  and  subject  matter, 
that  it  was  the  intention  of  the  Statute  to  make  limited  liability  for  both  British 
and  Foreign  ships,  then  I  consider  there  is  no  serious  objection  to  the  British  Parlia- 
ment legislating  for  Foreigners.  First,  from  the  words  of  the  54th  section,  it  is, 
I  think,  beyond  all  question,  clear  that  this  section  must  include,  for  certain  purpi 
botli  British  and  Foreign  ships.  It  is  but  to  read  it  to  come  to  that  conclusion. 
■  Xhe  -  ship,  whether  British  or  Foreign,  shall  not,'  etc.      According 

to  the  most  ordinary  and  most  universally  acknowledged  rules  of  construction,  which 
I  believe  never  ought  to  be  departed  from  where  it  is  possible  to  admit  them,  these 
words  require  that  for  some  purposes  Foreign  ships  must  be  held  to  be  included. 
leslion  is.  for  what  purposes?  It  is  contended,  and  with  truth,  that  this  51th 
m  is  a  component  part  of  Tart  IX.  of  the  Merchant  Shipping  Act  of  1854.  and 
reliance  is  then  placed  upon  the  502nd  section  of  that  Act,  which  stands  first  iu 
Part  IX..  and  is  there  termed  the  '  application.'  Part  IX.  begins  thus: — "  Liability 
-  "  Applica-[476]-tion.  502.  The  ninth  part  of  this  Act  shall  apply 
to  the  whole  of  Her  Majesty's  dominions."  It  is  argued  that  these  words,  which  I 
have  read,  exclude  everything  that  might  occur  upon  the  high  seas  out  of  Her 
Majesty's  dominions,  and  consequently  that  they  govern  and  restrict  all  that  follows, 
and  amongst  other  sections  the  54th  section  of  the  Act  of  1862.  Xow.  in  the  first 
place,  these  words  are  affirmative,  and  I  am  happy  to  think  that  in  Cope  v.  Do.' 
(2  De  Q.  and  Jones,  623),  Lord  Justice  Turner  took  the  same  view  of  these  words  as 
I  am  disposed  to  take  myself.  Lord  Justice  Turner  there  said  of  the  502nd  section: 
— •  It  rirst  provides  that  this  part  of  the  Act  shall  apply  to  the  whole  of  Her  Mai 
dominions,  which  I  take  to  mean  no  more  than  that  it  is  to  be  in  force  throughout 
-  dominions.'  It  may  be  verv  true  that  the  assertion  of  an  affirmative  proposition 
mav  in  verv  manv  cases  be  held  to  exclude  whatever  goes  beyond  it.  upon  the  old 
principle,  expressio  u><  lusio  altering.     But  this  is  not  always  a  necess 

consequence.  I  think  a  consideration  of  the  whole  of  the  Merchant  Shipping  Act  will 
tend,  in  the  present  case,  to  a  contrary  inference,  and  will  show  that  these  words 
were  intended  to  be  no  more  than  demonstrative  to  a  certain  extent,  without  being 
exclusive  of  anything.  It  is  peculiar  to  this  Act  that  it  is  not  only  divided  into 
parts,  but  that  to  many  of  them  there  is  a  leading  section,  termed  the  application. 
I  do  not  mean  to  l'o  into  many  of  these.  But  to  take  one.  The  second  part  of  this 
Act  has  exactly  the  same  application  in  the  same  words  as  '  Part  IX.  Liability  of 

lication.     502.     The  ninth  part  of  this  Act.' etc.  :  and  the  ma: 
object  of  it  is.  that  it  shall  be  enforced  in  all  British  domi-[477]-nions.     Moreover. 
before  I  can  come  to  the  conclusion  that  the  effect  of  this  heading  will  be  to  exclude 
everything  that  occurs  upon  the  high  seas  out  of  British  dominions.  I  must  consider 
the  whole  tenour  of  the  Act  and  the  consequence  of  such  a  conclusion.     Xow.  the 
h  a  conclusion  would  be  that  the  enactment  would  have  no  opera- 
ttish  ships  in  the  immense  majority  of  cases.     The  collisions  that 
ir  within   British  dominions,  that   is  to  say.  within  British  waters,  and  within 
three  mil  shore,  form  a  minute  proportion  of  the  collisions  which  occur  I 

It  lias  been  held  under  the  Merchant  Shipping  Act  of  1854.  that  in  cases  where  both 
were  British  vessels,  though  the  collision  took  place  on  the  high  seas,  the  Merchant 
Shi]  ■   nd  to  British  vessels  on  the  high  seas.     Xow,  that  decision 

ly  negatives  the  argument  that  the  Act    is    onfined  to  British  domii 
□  I  look  at  tli  t  the  evil  to  be  remedied,  and  how  entirely  that  n 

would  be  taken  away  in  the  great  majority  of  cases  were  I  to  adopt  this  limitation,  in 
•his  54th  sectioi  .  I   feel  satisfied  that  the  truer  and  safer  construction 
oat  it  ha-  m  on  the  high  seas,  and  applies  to  both  British  and  Foreign 

inclusion  I  have  come.    It  is  expedient  that  I  should  now  prono 
my  opinion  upon  another  point,  namely,  whether  it  is  indispensably  necessary  that 

■  cr  of  a  ship  can  obtain  limited  liability  he  should  admit  that  hi 
blame   for  the  collision  which   has  occurred.     It   is  quite  true  that   in 'the  c. 

v.  .4»'/-/>  il    Kay  and  John.   p.   263),   V       Chancellor  Wood  derided,  that  an 

:,l'  to  the  Court   of  Chancery  for  a   declaration  of  limited  liability, 

•    in   his  petition   [478]   admit   his  liability.     It    is  not  for  me  to  question   the 
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soundness  of  that  judgment;  the  oil  —  under  which   I  am  called   upo 

apply  the  Statute  are  very  different     This  Court  is  at  tin*  present  moment  detaining 
a  very  valuable  ship  at  a  great  loss  to  her  owners:  and  if  the  Court  can  release  this 
from  arrest,  and  at  the  same  time  secure  the  claimants  the  utmost  amount 
that,  if  successful,  they  could  receive  under  the  54th  section  of  the  Act  of  1  862,  ~urelv 
it  is  the  duty  of  the  Court  so  to  do.  because  it  would  thereby  prevent  a  serious  injury 
to  the  owners  of  the  ship  proceeded  against,  without  injury  to  the  parties  pi 
I  say  a  serious  injury,  because  the  ship  might  be  detained  during  a  very  long  1 
fcion,  even  up  to  the  final  decision  of  the  Judicial  Committee,  for  no  purpose  what- 
ever.   If  the  actions  failed,  the  only  result  could  be  the  Plaintiffs  would  pay  the  cost* 
but  the  damage  and  loss  occasioned  by  the  delay  would  not  be  recoverable.     The 
object  of  giving  bail  it  is  clear  is  to  get  the  ship  released;  but  if  the  ship  could  be 
•ed  again  the  next  day — which  has  occurred  in  some  of  these  cases — no  prudent 
owner  would  think  of  bailing  his  ship  in  such  circumstances.     I  have,  therefore, 
come  to  the  conclusion  that  it  is  not  indispensably  requisite  in  t  s,  that  the 

owner  of  a  ship,  be  he  British  or  Foreign,  preferring  a  claim  in  this  Court  under  this 
Statute  to  limited   liability,   should  besin  by  acknowledging  that   his  vessel 
blame.     Now.  with  respect  to  the  mode  of  carrying  into  execution  the  54th  section 
of  the  Act  of  1862,  I  do  not  think  at  present  i-  to  -   y  anything.     That 

may  require  some  consideration.     All  I  shall  do  on  the  pres  sion  is   to  declare 

that  the  enactment  does  apply  [479]  equally  to  British  and  Foreign  vessels,  and  that 
I  think  it  is  in  my  power,  without  running  into  direct  opposition  to  Vice-Chancellor 
I,  to  pursue  another  course  to  that  which  he  has  done  in  cases  when  the  ship  was 
not  at  the  time  under  arrest." 

The  appeal,  by  the  owners  of  the  vessel  M-irie  d*  Brabant  and  of  the  cargo,  was 
from  this  interlocutory  decree,  leave  having  been  granted  by  the  Court  under  the 
Admiralty  Court  Act  of  1861. 

The  Queen's  Advocate  (Sir  R.  Phillimore,  Q.C.),  the  Admiralty  Advocate  (Dr.  Ti 
and  Mr.  Ja:  '    .  for  the  owners  of  part  of  the  cargo  of  the  .1/" 

Brabant :  Dr.  Deane.  Q.C.,  and  Mr.  Clarkson,  for  the  owners  of  the  Marie  de  Brabant. 
and  the  other  part  of  the  cargo  :  and  Mr.  Brett.  Q.C.,  Mr.  Milward.  and  Mr.  V. 
[ilishington,  for  the  Amalia. 

The  argument  was  confined  to  these  points  :  first,  whether,  as  the  collision  had 
occurred  on  the  high  seas  and  within  Her  Majesty's  dominions,  between  a  British  and 
a  Belgian  ship,  the  owners  of  the  Amalia  were  entitled,  in  respect  to  the  collision,  to 
a  declaration  of  the  limitation  of  their  liability,  under  the  54th  section  of  the 
Merchant  Shipping  Act,  1862,  (25th  and  26th  Vict.,  c.  63) :  and.  secondly,  if  the  case 
was  within  the  provisions  of  that  section,  then  whether  the  owners  of  the  Amalia 
were  entitled  to  the  benefit  of  that  Act,  unless  they  first  admitted  their  liability  in 
t  of  the  collision. 

Upon  the  first  question  it  was  contended  by  the  Appellants,  that  an  English 
Statute  could  not  bind  Foreigners  for  acts  done  in  Foreign  waters,  but  that  the  juris- 
diction is  communis  juris  in  all  questions  [480]  abroad,  and  belongs  to  the  country 
of  the  Flag.  Upon  this  point  were  cited  The  Nostra  Signora  de  los  Dolores  1 1  Dod. 
.    -     The  Le  Louis  (2  Dod.  252-5),  The  Johann Friederieh  (1  W.  Rob.  36),  5  ixonia 

(1  Lush.  410),  Tht  1   Swa.   96).  The  Johannes  (1  Lush.   187),  Cope  v. 

Dohtrty  (4  Kay  and  John.  367.  S.C.  :  2  De  G.  and  Jones.  6H.  223  neral 

Iron  -  Company  v.  Sehurmanns  (1  John,  and  Hem.  180),  Tht  Wild  Ranger 

(1  Lush.  553).  Smith  v.  Gondroy  tl  Howard's  Amer.  Reps.  28).     Statutes.  17th  and 
I  •       Vict.,  c.  Iii4.  sec.  504  :  :14th  Vict.,  c.  10.  sec.  13  :  and  25th  and  26th  Vict.,  c.  63. 
-    '  -.  ."7.  58,  and  514. 

The  Respondents,  upon  the  second  point,  submitted  that  the  Appellants  could 
not  have  the  relief  they  sought  unless  they  admitted  their  liability  as  in  the  Court  of 
Chancerv.  HiU  v.  Audus  1 1  Kay  and  John.  263). 

Their  Lordships'  judgment  was  postponed,  and  now  delivered  by 

Lord     Chelmsford     (July     27.      1863). — This     appeal     from     an     order     or 

decree     of     the     learned     Judge     of     the     Hitrh     Court     of     Admiralty     involves 

a    question     of     very     great     importance    and     of     some     difficulty.     The     case 

under     the     following     circumstances.        On     the     15th     of     Mav.      1863. 

the    Belgian    steamship    Marie  de  Brabant    and   her    cargo    were    sunk    and    lost, 
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and  some  per>     •  >ard  of  her  were  drowned,  by  a  collision  with  the  British 

ship  Amalia.  which  took  place  in  the  Mediterranean  sea,  out  of  British  terri- 
torial jurisdiction.     [481]  The  owners.  Master,  and  crew  of  the  Marie  dt  Bra 
and  the  owners  of  the  cargo,  and  the  persons  drowned,  were  all  subjects  of  the  K 
doni  -    im.    On  the  -9th  of  May.  1863,  a  suit  was  instituted  in  the  High  Court 

of  Admiralty  by  th«  re  of  the  ship  Marie  de  Brabant  and  her  freight  against 

Amalia  and  her  freig    I        recover  dc.       ges  to  the  amount  •      -         00  for  the 
-:oned  by  the  collision.     And  on  -  T  :         a  similar  suit  was 

ited  br  :  -  of  portions  of  the  cargo  of  the  Marie  de  Brabant  to  recover 

dauia_   stot  s-  The  owners  of  the  Amalia  thereupon  instituted 

a  suit  in  the  Hisih  C  -.  imiralty  for  the  purpose  of  obtaining  a  declaration  that 

thev  were  entitled  to  a  limitation  of  their  liability  under  "  The  Merchant  Shipping 
Act  amendmei."  A  -.  1862,"  and  presented  a  petition  praying  the  Judge  to  declare 
that  their     gg     gate  liability  (if       y  ages  (excluding  damages  for  the  loss 

of  life)  should  not  exceed  the  sum  of  £  -  the  '      •  _  ross  tonnage,  which 

would  av..  -  14,600.     The  owners  of  the  Marie  de  Brabant  opposed  the  admis- 

if  the  petition  on  the  grounds,  first,  that  the  owners  of  the  Amalia  were 
entitled  to  any  limitation  of  their  liability :  and.  secondly,  that  if  they  were,  they 
could  not  claim  it  without  first  admitting  their  liability  to  answer  for  the  collision. 
The  learned  Judge  decided  that  it  was  not  requisite  for  the  owners  of  the  Amalia, 

iim  in  the  Court  of  Admiralty  to  limited  liability,  to  beg: 
aeki-  _     g  that  their  vessel  was  to  blame,  and  that  they  were  entitled  to  the 

limitation  of  liability  which  they  claimed  as  [482]  against  the  owners  of  the  Marie 
t  and  her  cargo  under  the  '  ! ■'        iant  Shipping  Act 

amendme:  :    -        Upon  the  hearing  before  their  Lordships,  the  Queen's  Advo- 

cate stated  that  he  would  not  insist  upon  his  objection  that  the  owners  of  the  Amalia 
>ound  to  admit  their  liability  before  their  petition  could  be  received,  and  con- 
fined himself  to  the  question  whether  the  54th  section  of  the  Act  applied  to  the  case 
of  a  collision  between  a  British  and  a  Foreign  ship  occurring  beyond  the  limr-     : 
tsh  jurisdiction  in  a  suit  instituted  by  th-.  _  -   against  the  British 

ship.  For  the  proper  determination  of  this  question  it  will  be  necessary  to  refer  to 
corresponding  pre    -  :  the  Merchant   S  _  Act,  and  also  to  examine  the 

previous  d      •  upon  the  subject.    The  504th  section  of  "  The  Merchant  Shipping 

Act.  1^54.'*  which  corresponds  to  the  54th  section  of  "'  The  Merchant  Shipping  Act 
amendment   Act.    lS6i!."'  limits  the  liability  of  the  owner  of   ai       sea-g        _ 
occa>.         a  _     without  his  fault  or  privity,  to  the  value  of  the  ship  and 

-  •     tion  clearly  -  -olely  to  British  ships.    The  decisions  upon  the 

former  Act.  which  it  maybe  ry  to  notice,  a:  .  Doherty.  General  Iron 

Schurmanns,  and  the  case  of  the  Wild  Br 

Doherty  was  a  Jlision  between  two  American  ships  on  the  hitrh  *eas.  where 

it  was  -d  that  there  could  be  no  limitation  of  liability  under  the  504th 

D  of  "  The  M-  t  S  _   A        1854."     It   seems  extraordinary  that  any 

--  ion  should  ever  ha-  -    I  upon  a  case  of  this  description.     The  next  case 

[483]  '  'ompany  v.  Schurmanns  decided  that  where 
a  Br  a  _      ship  by  a  collision  within  three  miles  from  the 

ted  Kingd  -vithin  British  jurisdiction^,  the  provisions  of 

Merchai  t  S  g  Act       554,"  limiting  the  liability  of  the  owner  of  the 

Brit!-  applicable.     The  case  of  the  Wild  Banaer  was  a  case  of  collision 

-  between  a  British  and  a  Foreign  vessel,  in  which  the  Foreign 
was  at  fault,  and  it  was  held  th  s    er  was  not  entitled  to  ai 

f  his  liability.     It  thus  appear-       -        -  -      I  in  the  argument1)  that  pri 
I       Merchant  Shipping  Act  amend:       I  Act  "  all  the  questions  which  could  arise 
in  c.  tween  Foreign  and  British  ships,  in  which  the  British  ship 

in  fault,  had  been  decided,  except  the      •  lestion  :  _-.iinst  the  right 

of  the  Britis  in  such  a      ise        a  limitation  of  his  liability,  vert   strong 

observations  had  been  made  by  Vice-Chancellor  Wood  in  Cope  v.  Doherty.  which  his 
Honour  repeated  in  the  -         rCollier  Company  v.  Sehurmatm*.     I 

The  Merchai  I   -  g    '•■  t  amend: 

and  instead  oft  sea-going  ship/'  in  the  504th  section  of 

:  roduced  the  words  in  the  54th  section  upon  which  all  the  difficulty 
782 


CAIL  V.    I'AI'AYAXXI AMAI.IA    (  Till':)  [18G3J  I  MOORE  N.S.,  484 

has  arisen,  viz.  "the  Owners  of  any  ship,  whether  1 5  r  i  1  i  - 1 1  or   |-'on  ien.'       I'    v.  a-  inii 
tended  on  the  pari  of  the  Appellants  thai  as  the  Legislature  had  ho  power  to  restrict 
the  common  natural  rights  of  Foreigners,  except  as  to  matters  occurring  within  the 
limits  of  British  territory,  therefore,  although  the  word  "Foreign"  could  not    be 

rejected  fr the  Act,  yet  the  words  "within  British  [484]  jurisdiction,"  or  some 

equivalent  words,  must  be  implied  for  the  purpose  of  restricting  its  meaning.  It 
would  be  difficult,  however,  to  supply  restrictive  words  to  this  Bection  in  the  partial 
net'  proposed,  because  the  intention  of  the  Legislature,  as  far  as  it  can  be  col- 
lected from  the  language  employed,  seems  to  be  to  place  British  and  Foreign  ships 
mi  the  same  footing.  And  besides,  this  qualification  of  the  word  "  Foreign"  (as 
was  pointed  out  during  the  argument)  would  make  the  57th  section  (so  far  as  the 
words  "otherwise  relating  to  collisions  "  extend),  a  mere  repetition  of  the  54th,  and 
would  thereby  render  it  wholly  unnecessary.  Assuming,  then,  the  word  "  Foreign" 
to  be  taken  without  the  restriction  contended  for,  in  what  way  can  it  be  said  that  the 
provisions  of  the  54th  section  of  the  Act  interfere  with  what  are  called  the  natural 
rights  of  Foreigners.'  In  the  54th  section  there  is  no  reference  to  the  Court  of 
Admiralty,  or  to  any  other  Court,  but  a  mere  enactment  that  the  owners  of  a  ship 

tasioning  damage  or  loss  shall  not  be  answerable  in  damages  beyond  a  certain 

amount.  The  Appellants  say  that  the  moment  a  collision  occurs,  there  is  a  lien  upon 
the  vessel  which  is  in  fault,  and  supposing  the  vessel  injured  to  be  a  Foreign  one, 
that  the  Foreigner  immediately  acquires  this  lien  to  the  extent  of  his  damage,  and 
cannot  be  deprived  of  it  by  the  Municipal  law  of  this  country.  But  suppose  the 
Foreigner,  instead  of  proceeding  in  rem  against  the  vessel,  chooses  to  bring  an 
action  for  damages  in  a  Court  of  law  against  the  owners  of  the  vessel  occasioning 
the  injury,  the  argument  arising  out  of  the  acquired  lien  would  be  at  once  swept 
away,  and  the  rights  and  liabilities  of  the  parties  be  determined  by  the  law  [485] 
wdtich  the  Court  would  be  bound  to  administer.  And  it  may  be  asked,  what  breach 
of  international  law  or  interference  with  the  natural  rights  of  foreigners  is  produced 
by  the  Legislature  saying  that  all  suitors  having  recourse  to  our  Courts  to  obtain 
damages  for  an  injury  from  a  person  not  himself  actually  in  fault,  but  being 
responsible  for  the  acts  of  his  servant,  shall  recover  only  to  the  value  of  the  thing 
by  which  the  loss  or  damage  was  occasioned,  estimated  in  a  particular  manner  1 

It  is  to  be  observed  that,  under  this  view  of  the  54th  section,  the  Foreigner  will 
be  entitled  to  the  benefit  of  the  Act,  as  well  as  the  British  owner  of  a  ship  occasioning 
damage,  and  lie  will  therefore- not  be  exposed  to  a  more  extensive  liability  than  the 
British  subject. 

There  may  be  still  some  little  difficulty  remaining  upon  this  construction  of 
the  54th  section  of  the  amendment  Act,  arising  out  of  the  words  of  the  57th  and  58th 
sections  of  that  Act.  If  the  words  in  the  57th  section,  "  all  provisions  of  this  Act 
relating  to  such  regulations,  or  otherwise  relating  to  collisions;"  and  in  the  58th 
section,  "  or  any  provisions  of  this  Act  relating  to  collisions,"  extend  to  the  provisions 
of  the  54th  section  as  to  limitation  of  liability  in  damages  for  a  collision,  then  those 
provisions  would  apply  to  Foreign  ships  only  when  they  were  within  British  juris- 
diction, or  when  beyond  the  limits  of  British  jurisdiction,  where,  for  the  purpose  of 
establishing  reciprocity,  an  Order  in  Council  has  been  made  directing  that  the  pro- 
visions of  the  Act  shall  apply  to  the  ships  of  the  Foreign  country.  But,  looking  to 
the  heading  which  immediately  precedes  these  sections,  describing  the  sections 
which  follow  [486]  as  containing  "  arrangements  concerning  lights,  sailing  rules, 
salvage,  and  measurement  of  tonnage  in  the  case  of  Foreign  ships  "  (none  of  which 
subjects  apply  to  the  limitation  of  liability),  and  considering  the  language  of  the 
57th  and  58th  sections,  the  words  "  relating  to  collisions  "  would  seem  more  naturally 
to  refer  to  regulations  respecting  collisions  themselves  than  to  provisions  which  are 
applicable  only  after  collisions  have  occurred,  and  are  but  a  consequence  of  them. 

Their  Lordships  are  of  opinion,  that  the  sentence  or  decree  of  the  learned  Judge 
of  the  High  Court  of  Admiralty  is  right,  and  they  will  humbly  recommend  to  Her 
Majesty  that  it  be  affirmed,  and  that  the  appeal  be  dismissed;  but  having  regard  to 
the  great  difficulty  and  importance  of  the  question,  their  Lordships  will  recommend 
that  it  be  dismissed  without  costs. 

[Mews'  Dig.  tit.  SHIPPING;  A.  XX.  Collision;  7.  Limitation   of  liability;  d.  f. 
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9.  Foreign  Ships— Foreign  Lou:     S.C.  32  L.J.  Ad.  191;   12  W.R.  24:  2  X.R. 

:  Br.  and  Lush.  151  :  9  Jur.  (N.S.)  1111  :  8  L.T.  805.    See  Lloyd  v.  Guibert, 

l-f,;,.  L.R.  1  Q.B.  124  :  The  HaUey,  1867,  68,  L.R.  2  Ad.  and  E.  8;  L.R.  2  P.C. 

5  Moo    P.C.  (N.S.)  262  :  The  Northwmbria,  1869.  L.R.  3  Ad.  and  E.  11  :  The 

L870,  L.R.  3  Ad.  and  E.  157  :  EUis  v.  M'Henry,  1871,  L.R.  6  C.P.  2 

The  Karo.  1887,  13  P.D.  29:  Merchant  Shipping  Act,  1894  (57  and  58  Viet.,  a. 

60),  s.  503.     As  ro  Admiralty  Jurisdiction  of  Privy  Council,  see  note  to  Laird 

v.  BrownUe,  1862.  1  Moo.  P.C.  (N.S.)  41.] 


[487]  OX  APPEAL  FROM  THE  SUPREME  COURT  FOR  THE 

COLOXY  OF  VICTORIA. 

GEORGE    DLLL,— Appellant;    The    Hon.    Sir    FRAXCIS    MURPHY,    Km.,    and 
WILLIAM   GEORGE    PALMER.— Respondent*  *   [Feb.    2.    1864]. 

Privilege  of  the  Legislative  Council  and  Assembly  of  Victoria.  Xew  South  Wales. 
to  commit  for  contempt. 

The  Legislative  Assembly  of  Victoria  was  constituted  by  the  Colonial  Act  of 
1^54.  which  Act  was  ratified  and  set  out  in  the  schedule  to  the  Imperial 
Act  of  Parliament.  18th  and  19th  Vict.  c.  55.  By  sec.  35  of  the  Act  of 
1854,  the  Legislature  of  Victoria  is  empowered  to  "define"'  the  privileges, 
immunities,  and  powers,  to  be  held,  enjoyed,  and  exercised  by  the  Council 
and  Assembly,  and  by  the  Members  thereof  respectively.  In  pursuance  of 
this  power,  the  Colonial  Legislature  by  an  Act,  20th  Viet.,  Xo.  I.,  enacted 
that  the  Legislative  Council  and  Legislative  Assembly  of  Victoria,  respectively. 
and  the  Committees  and  Members  thereof  respectively,  should  hold,  enjoy, 
and  exercise  such  and  the  like  privileges,  immunities,  and  powers  as,  at  the 
tiuie  of  the  passing  of  the  Imperial  Act  18th  and  19th  Vict.  e.  55.  were  held, 
enjoyed,  and  exercised  by  the  Commons  House  of  Parliament  of  Great 
Britain  and  Ireland,  and  by  the  Committees  and  Members  thereof.  Held  by 
the  Judicial  Committee:  — 

First,  that  this  enactment  had  properly  defined  these  privileges  and  sufficiently 
exercised  the  power  delegated  to  the  Local  Legislature  [1  Moo.  P.C.  (X.S.) 
514]:  and 

Second,  that  the  privilege  of  arrest  for  contempt  was  rightly  exercised  by  the 
Legislative  Assembly  of  Victoria  under  that  Act  [1  Moo.  P.C.  (X.S.)  515]. 

was  an  action  to  recover  damages  for  assault  and  false  imprisonment. 
The  Appellant,  the  Plaintiff,  was  the  printer  and  publisher  of  the  Argus  news- 
paper, in  the  Colony  [488]  of  Victoria.     The  Respondent.  Sir  Francis  Murphy,  was 
the  Speaker,  and  the  other  Respondent.  Palmer,  the  Serjeant-at-Arms  of  the  Legisla- 
tive Assembly  of  \  ictoria. 

The  Legislative  Assembly  of  Victoria  was  constituted  by  an  Act  set  forth  in  the  1st 
schedule  to  the  Imperial  Statute.  18th  and  19th  Vict.,  c,  55.  by  which  it  was  enacted, 
nT  things,  by  section  1.  that  there  should  be  established  in  Victoria,  instead 
of  the  Legislative  Council  tl  L  gislative  Council  and  one  Legisla- 

tive Assembly,  to  1"-  severally  constituted  in  the  manner  thereinafter  provided,  and 
that  Her  Majesty  Bhould  have  power,  by  and  with  the  advice  and  consent  of  the 
Council  and  Assembly,  to  make  laws  in  and  for  Victoria  in  all  cases  whatsoever  :  and 
ction  35,  it  was  provided,  that  it  should  be  lawful  for  the  Legislature  for 
iria,  by  any  A.  t  or  A  ts,  to  define  the  privileges,  immunities,  and  powers  to  be 
held,  enjoyed,  and  exercised  by  the  Council  and  Assembly,  and  by  the  members  thereof 
respectively,  provided  that  no  such  privileges,  immunities,  or  powers  should  exceed 

*  Present  :  Lord  Cranworth,  Lord  Chelmsford,  the  Lord  Justice  Knight  Bruce,  and 
the  Lord  .1  USl  i        Tamer. 
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t lii'-t-  then  held,  enjoyed,  and  exercised  by  the  Commons  House  "i"  Parliamei 

the  members  thereof.    This  Act  came  into  force  in  Victoria,  on  the  23rd  of  November, 

1855. 

By  an  Act,  the  20th  Vict.  No.  L,  passed  in  the  first  Colonial  Parliament  held  under 
the  above  Statute,  called  "  The  Constitution  Act,"  ii  was  enacted,  thai  the  Legislative 

il  and  Legislative  Assembly  of  Victoria  respectively,  and  the  Commi 
Members   thereof   respectively,   should   hold,   enjoy,   and   exercise   such   and   the  like 
privileges,  [489]  immunities,  and  powers  as,  al  e  of  the  passinj  I 

Btitution  Act  "  were  held,  enjoyed,  and  exercised  by  the  Commons  Bouse  of  Parlia- 
ment of  Great  Britain  and  Ireland,  and  by  the  Committi  Members  thereof,  bo 
far  as  the  same  were  not  inconsistent  with  the  "Constitution  Act  " ;  whether  such 
privileges,  immunities,  or  powers  were  so  held,  possessed,  or  enjoyed  by  custom, 
Statute,  or  otherwise.  By  the  same  Act,  printed  copies  of  the  Journals  of  the  House 
of  Commons  -were  made  prima  facii  evidence  upon  any  inquiry  touching  the 
privileges,  immunities,  and  powers  of  the  said  Council  or  Assembly,  or  of  any  I 
mittee  or  member  thereof  respectively.  This  Act  received  the  Royal  assent  on  the 
25th  of  February.  1857. 

On  the  4th  of  April,  L862,  the  Appellant  printed  and  published  a  number  of  the 
Argus  newspaper,  containing  an  article  upon  the  subject  of  the  Police  Committee  of 
the  Legislative  Assembly,  with  particular  reference  to  one  William  Frazer.  a  member 
of  that  Assembly  :  and  on  the  same  day  the  Assembly  resolved, — "  That  the  article 
contained  in  the  Argus  of  this  day.  on  the  subject  of  the  Police  Committee,  and 
more  particularly  in  reference  to  Mr.  Frazer,  is  a  scandalous  breach  of  the  privileges 
of  this  House  :  "  and  the  Assembly  ordered. — "  That  the  said  George  Dill  do  attend 
this  House  on  Wednesday  next." 

The  Appellant  had  notice  of  this  order,  but  paid  no  attention  to  it,  and  did  not 
attend  the  House  of  Assembly  :  and  on  that  day  the  Assembly  resolved, — "  That  George 
Dill  having  been  ordered  to  attend  this  House  this  day,  and  not  attending  in 
obedience  [490]  to  such  order,  is  guilty  of  a  contempt,  and  that  he  be  sent  for  in 
the  custody  of  the  Serjeant-at-Arms,  and  that  Mr.  Speaker  do  issue  his  warrant  ac- 

lingly." 

The  Speaker  accordingly  issued  his  warrant  to  the  Serjeant-at-Arms,  and  on 
the  29th  of  April.  1862,  the  Appellant  was  brought  to  the  Bar  of  the  House  of 
Assembly  by  the  Serjeant-at-Arms,  and  after  he  had  been  examined  by  the  Speaker, 
the  House  resolved, — "  That  the  said  George  Dill,  having  been  guilty  of  a  contempt 
of  this  House,  be.  for  his  said  offence,  committed  to  the  Custody  of  the  Serjeant-at- 
Arms  of  the  Legislative  Assembly,  and  that  Mr.  Speaker  do  issue  his  warrant 
accordingly." 

The  Appellant  was  then  again  examined  by  the  Speaker,  and  admitted  the 
publication  by  him  of  the  Argus  containing  the  article  complained  of.  whereupon 
the  House  resolved. — "  That  the  said  George  Dill,  having  published  in  the  said 
-  newspaper  the  said  libellous  article,  is  guilty  of  a  contempt  and  breach  of  the 
privileges  of  this  House,  and  that  he  be  for  his  said  offence  committed  to  the  custody 
of  the  Serjeant-at-Arms  of  the  Legislative  Assembly,  and  be  kept  in  such  cue 
for  the  space  of  one  calendar  month,  unless  the  House  shall  sooner  order  his  dis- 
charge, or  unless  the  said  Parliament  of  Victoria  be  sooner  prorogued,  or  unless 
the  said  Legislative  Assembly  be  sooner  dissolved,  and  that  Mr.  Speaker  do  issue  his 
warrant  accordingly." 

The  warrants  were  issued  accordingly,  and  the  Appellant  was,  under  the  last  of 
BUch  warrants,  detained  in  the  custody  of  the  Serjeant-at-Arms.  [491]  The  first 
and  third  of  these  warrants  set  forth  at  length  the  alleged  libellous  article. 

On  the  30th  of  April.  1SI52.  a  writ  of  Habeas  corpus,  addressed  to  the  Serjeant- 
at-Arms,  was  issued  out  of  the  Supreme  Court  for  the  Colony  of  Victoria,  at  the 
instance  of  the  Appellant.  The  Serjeant-at-Arms,  by  the  direction  of  the  Legislative 
Assembly,  made  a  formal  return  to  the  writ,  to  the  effect,  that  he  took  the  body  of 
the  Appellant  by  virtue  of  a  certain  warrant  under  the  hand  and  seal  of  Mr.  Speaker, 
by  the  authority  of  the  Legislative  Assembly,  for  a  contempt  and  breach  of  privi- 
lege of  the  House,  and  that  he  held  the  body  of  the  Appellant  by  virtue  of  two  several 
warrants,  one  of  which  was  under  the  hand,  and  the  other  of  which  was  under  the 
hand  and  seal,  of  the  Speaker,  and  by  the  authority  of  the  Legislative  Assembly. 
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Upon  the  return  of  the  writ,  the  right  of  the  Legislative  Assembly  to  imprison 
the  Appellant  under  the  warrants  was  argued  in  Chambers,  before  Mr.  Justice 
Chap  8  of  the  Supreme  Court,  at  Victoria,  who  had  issued  the 

writ  of  E  -  •        by  the  Chief  Justice  and  two  other  Judges  of  the 

same  Court.     On  the  7th  of  May.   1862,  Mr.  Justice  Chapman  delivered  his  judg- 
ment, and  remanded  the  Appellant  back  to  custody.     The  Appellant  was  subsequently 
released  from  custody  by  the  order  of  the  Legislative  Assembly,  upon  payment  of 
es  to  the  Serjeant-at-Arms. 

The  Appellant  then  commenced  an  action  in  the  Supreme  Court   against  the 
ondents  for  assault  and  imprisonment.     The  declaration  was  in  the  usual  form 
for  an  assault  and  false  imprisonment. 

[492]  The  Res]  -  pleaded  to  the  action  three  pleas.     The  first  plea  stated, 

in  substance,  that  by  virtue  of  the  Constitution  Statute  and  of  the  Colonial  Statute, 
Vict.  So.  1,  a  Parliament  of  Victoria  was  sitting  at  the  Parliament  House  in 
■  urne.  and  a  Select  Committee  of  the  Legislative  Assembly,  duly  appointed  to 
inquire  into  certain  matters,  was  also  sitting,  and  that  the  Defendant.  Sir  Francis 
Murphy,  was  a  Member  and  Speaker  of  the  Assembly,  and  that  the  Defendant. 
Palmer,  was  the  Serjeant-at-Arms  attending  the  Assembly  :  and  that  by  force  of  the 
Statutes  aforesaid,  the  privileges  and  powers  of  the  Legislative  Assembly  were  the 
same  as  those  which  were  held,  exercised,  and  enjoyed  by  the  Commons  House  of 
the  Imperial  Parliament  at  the  time  of  the  passing  of  the  Constitution  Act  :  and  that 
one  of  those  privileges  and  powers  was.  that  of  ordering  the  attendance  at  the  bar 
of  the  House  of  any  person  whom  the  said  House  might  consider  it  necessary  to 
examine  in  respect  of  any  matter  which  was  there  under  discussion  :  and.  in  the 
the  wilful  disobedience  and  contempt  of  such  Order  after  due  notice,  of 
sending  for  such  person  and  bringing  him  before  the  House,  under  the  warrant  of 
the  Speaker,  and  in  the  custody  of  the  Serjeant-at-Arms  attending  the  said  H 
and  that  while  the  Assembly  and  Select  Committee  were  so  sitting,  the  Appellant 
published  in  the  Argus  newspaper  a  libel  upon  William  Frazer,  who  was  then  one 
of  the  Membet-  House  and  of  the  Select  Committee,  which  libel  (which  was 

fully  -  and  that  upon  being  discussed  before  the  Assembly,  was  adjudged  by 

them  to  be  a  scandalous  breach  of  their  privileges,  and  it  was  considered  nec<  - 
by  [493]  them  tha"  -  Appellant  should  be  brought  before  the  Assembly  in  the 
ly  of  the  Serjeant-at-Arms,  and  that  the  Speaker  should  issue  his  warrant 
accordingly:  that  the  warrant  was  accordingly  issued  by  the  Defendant.  Sir  Francis 
Murphy,  as  the  Speaker,  to  the  Defendant,  Palmer,  as  the  Serjeant-at-Arms,  and  that 
Serjeant-at-Arms  thereupon  arrested  the  Plaintiff  and  took  him  into  custody, 
in  obedience  to  the  warrant.  The  second  plea  was  a  similar  plea  of  justification, 
repeating  the  averments  in  the  former  plea,  and  stating  that  upon  the  Appellant 

Ly  they  adjudged  and  determined  that  in  public  _ 
the  alleged  libel  he  had  been  guilty  of  a  contempt  and  breach  of  the  privileges  of  the 
House,  and  that  he  should  for  such  his  offence  be  committed  to  the  custody  of  the 
Serjeant-at-Arms,  and  be  kept  in  such  custody  for  one  month,  and  that  the  Speaker 
should  issue  his  warrant  accordingly.  That  the  Speaker  thereupon  issued  his 
warrant,  and  that  I  llant  was  thereupon  taken  into  custody  by  the  Defendant. 

Palmer.  The  third  plea  was  a  similar  plea  in  a  more  general  form,  alleging  that 
the  Appellant  had  been  guilty  of  a  breach  of  the  Privileges  of  the  Assembly  (with- 
out setting  out  the  libel),  and  consequently  that  he  was  imprisoned  under  the 
Speakers  warrant  by  the  Defendant,  Palmer. 

To  t:  -   the  Appellant    demurred,   upon  the  ground   that  the   Colonial 

dature  for  Victoria  possessed  no  judicial  or  inquisitorial  functions  anal- 
to  those  of  the  High  Court  of  Parliament,  and.  therefore,  had  no  such  powers 
the  pleas  appeared   to   have  been   exercised,   and  that   the  powers,   privileges,   and 
immunit.  I    luncil  [494]  and  Assembly  had  not  been  "  defined" 

within  t lie  meaning  of  the  Constitution  Act. 

Respondents  having  joined  the  demurrer,  the  same  came  on  for  argument, 
and  the  points  then  relied  upon  by  the  Appellant,  besides  those  specified  in  the 
demurrer   itself,   were: — First,  that  the  A  a   Ao,  did 

entitle  the  Colonial  Legislature  to  the  privileges,  immunities,  and  powers  of  Parlia- 
ment as  exercised  by  th>   lb  I       imons,  but  merely  to  the  privileges  and  ]•■ 
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of  the  House  of  Commons.  Second,  that  the  object  of  the  "  Constitution  A.i 
to  establish  a  Legislative  body  only,  ii  was  no1  to  be  construed  as  entitling  that 
body  to  any  privileges,  immunities,  and  powers  which  were  exercised  by  or  inhi 
in  the  House  i>f  Commons  as  a  constituent  part  of  a  Court  of  Justice,  bul  merely 
to  such  nv  were  exercised  by  it  as  a  Legislature.  Third,  that  the  power  of  com- 
mitting for  contempt  was  confined  to  Courts  of  Justice,  and  that  all  commitments 
by  the  House  of  Lords  and  House  of  Commons  respectively  depended  for  then 
validity  on  the  fact  that  Parliament  is  a  Court.     Fourth,  that  if  all  the  parliamentary 

powers  of  the  House  of  Com s  could  be  claimed  by  the  Local  Legislature,  they 

would  possess  the  power  of  impeachment.  Fifth,  that  as  the  House  of  Lords,  in 
dealing  with  appeals  and  writs  of  error  without  the  presence  of  the  House  of 
Commons,  adjudicates  as  the  Parliament,  and  not  as  the  House  of  Lords,  so  Likewise 

a  i  ommitment  by  the  House  of  Commons  for  contempt  is  substant  tally  a  con 

by  the  High  Court  of  Parliament.  Sixth,  that  although  commitments  for  contempt 
of  the  House  of  Commons  in  its  Legislative  character  are  constantly  made,  they  are 
recognized  only  by  the  [495]  other  Superior  Courts  as  commitments  by  a  Court  of 
Justice  for  contempt  of  such  Court.  Seventh,  that  t lie  only  "  privileges  and  im- 
munities "  of  the  House  of  Commons  necessary  for  a  Legislative  body  were  "  freedom 
from  arrests  and  molestations."  and  "  liberty  of  speech."  Eighth,  that  the  only 
"  power  "  of  the  House  of  Commons  necessary  for  a  Legislative  body  is  the  power  of 
expelling  its  Members,  and  of  otherwise  regulating  its  own  proceedings:  and. 
lastly,  that  the  Colonial  Act.  20th  Vict.  No.  1,  was  a  Statute  affecting  the  liberty 
of  the  subject,  and  as  such  ought  to  receive  the  strictest  construction. 

The  Supreme  Court  gave  judgment  on  the  9th  of  December,  1862,  upon  all  the 
pleas,  in  favour  of  the  Respondents. 

Judgment  was  pronounced  seriatim  by  the  Court.  The  judgment  of  the  Chief 
Justice,  Sir  William  Foster  Stawell,  was  as  follows: — "  The  power  of  the  Commons 
to  punish  for  contempt,  as  well  as  the  extent  of  authority  legally  incidental  to  a 
House  of  Colonial  Legislature,  regarded  merely  as  a  deliberative  Assembly,  have 
been  so  clearly  determined,  that  it  may  be  at  once  assumed  that  these  pleas  would 
afford  a  sufficient  defence  to  the  Speaker,  or  Serjeant-at-Arms,  of  the  House  of 
Commons,  if  pleaded  by  him  under  circumstances  similar  to  the  present,  and  that 
except  by  virtue  of  special  enactment,  the  now  Defendants  were  not  justified  in'the 
course  they  pursued.  The  subject  for  decision  is  resolvable,  therefore,  simply 
into  the  proper  construction  to  be  placed  on  the  Statute,  '  the  Constitution  Act,'  and 
on  the  20th  Vict.  No.  1.  Does  that  '  Constitution  Act  '  empower  the  Legislature 
to  adopt  all  the  privileges  of  the  British  House  of  Commons:  [496]  and  assuming 
the  power  to  have  been  created,  has  it  been  properly  exercised  by  the  donees  thereof  ' 
The  1st  and  35th  sections  of  the  '  Constitution  Act.'  the  one  expressly  and  the  other 
impliedly,' give  the  power  to  Legislate  respecting  the  privileges  to  be  enjoyed  by  the 
Council  and  House  of  Assembly.  Whether  this  power  is  comprised  in  the  general 
terms  of  the  1st.  or  is  to  be  deduced  by  implication  from  the  whole  of  the  35th 
section,  it  is  in  either  case  restricted  by  the  proviso  contained  in  the  latter:  and, 
as  the  20th  Vict.  No.  1,  specially  refers  to  that  clause,  the  measure  should  be  con- 
strued as  that  which  it  purports  to  be,  namely,  an  exercise  of  the  powers  conferred 
by  the  35th  section.  What,  then,  is  the  extent  of  those  powers  '  The  points  marked 
by  the  Plaintiff  for  argument  admit  that  there  might  legitimately  have  been 
legislation  respecting  freedom  of  Members  from  arrest  or  molestation,  liberty  of 
speech,  expulsion  of  members,  and  regulation  of  proceedings;  but.  according  to  his 
views.  '  the  Constitution  Act  '  does  not  entitle  the  Council  and  Assembly  to  privi- 
leges, immunities,  or  powers  inherent  in  the  House  of  Commons,  as  a  constituent  part 
of  a  Court  of  Justice — the  power  of  commitment  for  contempt  is  confined  to  such 
Courts.  The  power  of  all  commitments  by  the  House  of  Commons  depends  for  iis 
validity  on  the  fact  that  Parliament  is  a  Court  :  and  if  all  the  privileges  of  the  House 
of  Commons  can  lie  claimed  by  the  Local  Legislative  bodies,  they  would  possess  the 
power  of  impeachment.  The  enabling  portion  of  the  35th  section.  '  That  it  should 
be  lawful  for  the  Legislature  to  define  the  privileges,'  etc.,  implies,  by  necessary 
intendment,  the  power  to  create,  if  not  already  in  force,  the  privileges  so  to  be 
defined.  The  terms  of  the  section  are  general:  the  only  limitation  [497]  imposed 
is  that  contained  in  the  proviso  that  '  such  privileges,1  etc.,  '  should  not  exceed  '  those 
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exercised  by  the  Commons  House  of  Parliament  at  a  particular  date.  From  the 
nature  of  these  terms  the  clause  cannot  be  confined  to  some  only  of  the  privileges  of 
Parliament  enabling  the  Local  Legislature,  for  example,  to  enact  laws,  that  Members 
shall  have  freedom  from  arrest,  provided  it  does  not  exceed  in  amount  the  freedom 
enjoved  by  I  Members  of  the  House  of  Commons,  but  debarring  legislation  on 
the  power  of  commitment,  or  other  privileges  of  a  like  nature:  and  yet  either  the 
proviso  must  lie  so  construed,  or  the  limitation  contained  in  it  is  unnecessary, 
unless  authority  has  a  ranted  to  create  powers  to  the  extent  of  that  limit.     It  is 

provided  that  the  privileges,  etc..  of  the  Commons  House  of  Parliament,  held  at  a 
certain  date,  must  not  be  exceeded,  but  no  reference  whatever  is  made  to.  or  re- 
striction imposed  in  consequence  of,  the  manner  in  which  the  House  acquired  those 
privileges.  The  Commons  acquired  the  power  of  committin<r  for  contempt,  '  not 
because  it  is  a  representative  body  with  legislative  functions,  but  by  virtue  of 
ancient  usage  and  prescription.' — EeiUeii  v.  Carson  (i  Moore's  P.C.  Cases.  89V  But 
the  question  is  not  how  the  House  acquired  such  a  power,  but  whether  it  was  held 
and  exercised  within  the  meaning  of  the  35th  section  and  at  the  time  specified.  The 
judgment  in  Burdett  v.  Abbott  (14  East.  p.  137)  seems  so  peculiarly  apposite  to  the 
present  case,  more  especially  respecting  the  necessity  for  the  exercise  of  the  power 
of  commitment  for  contempt  by  Parliament,  not  as  a  Court,  but  as  a  deliberative 
A--  mbly,  that  an  extract  may  be  allowed: — '  The  privileges  which  belong  to  them 
seem  at  all  times  to  have  been,  and  necessarily  [498]  must  be.  inherent  in  them, 
independent  of  any  precedent.'  '  Poor  and  impotent,  indeed,  would  be  the  privi- 
-  of  Parliament,  if  they  could  not  also  protect  themselves  against  injuries  and 
affronts  offered  to  the  aggregate  body,  which  might  prevent  or  impede  the  full 
and  effectual  exercise  of  their  Parliamentary  functions."  '  And  is  not  the  degrada- 
tion and  disparagement  of  the  two  Houses  of  Parliament,  in  the  estimation  of  the 
public,  by  contemptuous  libels,  as  much  an  impediment  to  their  efficient  acting, 
with  regard  to  the  public,  as  the  actual  obstruction  of  an  individual  member  by 
bodily  force,  in  his  endeavour  to  resort  to  the  place  where  Parliament  is  holden  ? ' 
Thus.  then,  although  the  power  of  commitment  for  contempt  may  have  been  first 
acquired  by  Parliament  as  a  Court,  and  is  held  by  ancient  usage  and  prescription, 
yet  its  retention  and  exercise  are  deemed  of  importance  to  them  as  a  deliberative 
Ass  imbly  :  and  a  general  authority  to  assume  this,  or  other  like  privileges,  has  been, 
therefore,  conferred  on  the  Local  legislative  bodies.  The  argument,  that  if  all  the 
Parliamentary  privileges  can  be  exercised  by  'the  Council  and  Assembly,  they 
would  possess  tlit-  power  of  impeachment,  does  not  determine  the  proper  construction 
to  be  placed  on  this  35th  section.  The  power  of  impeachment  enables  the  House  of 
Commons  to  act  as  accuser  before  the  House  of  Lords,  acting  as  Judges.  It  is  a 
relative,  and  cannot  actively  exist  without  its  correlative,  the  judicial  power.  But 
the  impossibility  at  present  of  either  body  actually  exercising  such  a  relative  power 
as  this,  owing  to  the  absence  of  its  correlative,  does  not  restrict  the  general  words  of 
a  clause  creating  a  power,  or  render  invalid  an  enactment  which  gives  other  powers 
that  may  be  [499]  exercised.  Whether  some  of  the  privileges  in  question  must, 
from  inapplicability  of  circumstances,  at  present  lie  dormant,  is  comparatively  un- 
important :  the  authority  to  confer  them  equally  exists.  The  object  of  the  '  Con- 
stitution Act.'  judging  from  its  terms,  was  to  entrust  to  Local  legislation  full 
authority  to  deal  with  local  matters,  subject  to  certain  restrictions  respect  ins 
of  imperial  and  intercolonial  policy.  The  proviso  has  dealt  with  the 
important  part  of  the  present  question  :  that  being  disposed  of,  express  words  would 
have  been  used,  had  the  Imperial  Parliament  intended  to  place  any  further  limit 
than  thar  i  by  the  proviso  upon  Legislation,  on  a  question  so  purely  local 

as  the  extent  of  Parliamentary  privili  adopted  by  the  Colonial  Houses.     If 

\   I  •     1.  declaring  that  a  libel  on  the  Assembly  was  a  contempt, 

that  the  Assembly  should  have  power  to  decide  what  was  or  was  not  a  libel,  and 
commit,  a-  I  tempt,  the  person  guilty  of  publishing  such  a  libel,  the  words 

as  well  as  the  spirit  of  I         I  Act,'  would  not  allow  of  the  measure  1 

deemed  ultra  rire<.  and  yet  the  objection  to  the  plenary  powers,  given  by  the  35th 
section,  must,  if  tenable,  extend  to  such  an  enactment.  According  to  the  plain 
meaning  of  words,  the  35th  section  authorizes  the  giving  the  Council  and  Assembly 
the  privileges  of  the  House  of  Commons;  and  where  the  language  of  an  Act  admits 

788 


DILI.   <".    MURPHY   [1864  I  MOORE  N.S.,  BOO 

of  no  reasonable  doubt,  the  principle  that  lav  ag  the  liberty  of  the  subject 

should  not  !>«.•  construed  strictly  is  inapplicable.  The  second  question,  whether  this 
power,  so  conferred,  has  been  properly  exercised  by  the  donees,  in  other  words, 
whether  the  privileges,  etc.,  have  been  'defined,*  re-[500]-mains  to  1"-  considered. 

The  term  '  define.'  the  Plaintiff  contended,  was  not  satisfied  by  a  descriptive  reference 
merely,  but  required  an  enumerating,  or  specifying,  in  detail,  of  each  particular 
privilege,  immunity,  and  power.  The  necessity  for  so  literal  a  construction  of  the 
word,  or  for  requiring,  under  all  circumstances,  a  rigid  adherence  to  such  a  con- 
struction, is  not  verv  apparent.  The  term  is  introduced  in  writing,  creating  a 
power;  and  whether  that  writing  is  an  Act  of  Parliament,  an  ordinary  settle] 
or  any  other  instrument,  the  question  raised  by  such  an  objection  as  the  present  is 
in  all  cases  the  same.  Have  the  requirements  of  the  power  been  substantially 
complied  with.'  The  power  authorized  the  giving  all,  or  some  only,  of  the  privi- 
of  the  Commons.  The  privileges  themselves  had  been  ascertained,  or  were 
ascertainable;  their  limits  could  in  no  respects  be  controlled  by  Local  legislation. 
The  inner  boundaries,  so  to  speak,  not  the  outer,  were  those  which  required  to  be 
accurately  and  precisely  laid  down  :  but  when  all  were  given,  the  necessity  for  this 
accuracy  and  precision  of  definition  comparatively  ceased.  The  privileges  of  the 
House  of  Commons  are  part  of  the  Common  Law  ;  and  although  in  popular  language 
they  are  supposed  to  be  undefined,  on  account  of  the  inexpediency,  it  may  be,  of 
not  expressly  defining  them,  yet  they  are  as  clearly  ascertainable,  and  supposed  to 
be  as  well  known  by  the  learned  Judges  of  England,  as  any  cither  part  of  the  Common 
law  of  the  land.  The  drawing  an  Act  defining  the  privileges,  immunities,  and 
powers  of  the  House  of  Commons,  would  not  only  be  attended  with  very  great 
difficulty,  but  would  indirectly  defeat  the  principal  object  for  which  those  very 
privileges  are  conferred.  Apart  from  [501]  these  objections,  as  the  Local  legislature 
possesses  only  a  restrictive  power,  the  assertion  by  them  of  the  rights  of  another 
body  would  not  be  obligatory  ;  and  had  they  attempted  to  describe,  in  detail,  the 
privileges  of  the  Commons,  they  would  not  only  have  performed  an  unnecessary  work, 
but  they  might  have  jeopardized  the  Act  if  their  definition  were  not  correct. 
Definition  by  reference  may  be  a  lax  mode  to  adopt  in  legislation  :  but  on  this 
ground  alone,  the  measure  cannot  be  held  to  be  inoperative.  The  sufficiency  of 
defining  or  describing  by  reference  is  supported  by  the  authority  cited  from  the 
Year  Book;  and  there  are  various  precedents  for  such  a  course,  not  only  in  Colonial 
Ordinances,  but  in  the  Statutes  of  the  Imperial  Parliament  (9th  Geo.  IV.,  c.  83,  sec. 
3).  The  power  claimed  by  the  Defendants  has  been  given  to  the  Local  Legislature. 
The  objection  to  the  precise  mode  in  which  that  power  has  been  exercised  is  one 
rather  of  form  than  of  substance.  It  is.  in  effect,  an  objection  to  the  terms  only  in 
which  an  Act  of  Council  has  been  framed.  There  may  be,  and  doubtless  are. 
difficulties  in  holding  that  by  the  general  words  used  all  the  privileges  of  the  British 
House  of  Commons  and  the  lex  et  consuetudo  Parliamenti  have  been  transplanted 
to  this  country,  and  that  the  Judges  of  this  country  are  to  assume  the  onerous 
duties  of  determining  the  extent  of  these  privileges.  Moreover,  the  2nd  section  of 
the  Act  may,  by  this  construction,  be  deemed  almost  superfluous  :  still,  these 
difficulties  cannot  displace  the  plain  meaning  of  words.  The  intention  of  the 
Legislature,  dedueible  from  these  words,  is  unquestionable.  Reference  is  expressly 
made  to  the  sources  from  which  the  privileges  may  have  been  derived.  It  was 
obviously  [502]  intended  by  the  trainers  of  the  Act.  that  all,  whether  held  by  custom, 
Statute,  or  otherwise,  should,  if  adopted,  be  enjoyed  by  the  Council  and  Assembly. 
If  the  power  to  pass  such  an  Act  be  admitted,  and  the  object  for  which  it  was  passed 
apparent,  it  ought  not  to  be  held  void  simply  because  its  terms  are  general,  and  not 
so  precise  as  may  be  supposed  to  be  technically  requisite.  It  may  be  right  to  refer 
to  a  difficulty  which,  irrespective  of  the  construction  the  measure  may  receive, 
seems  to  be  involved  in  the  2nd  section.  It  is  not  clear  from  its  terms  whether  the 
determining  on  the  privileges,  etc.,  held  by  the  House  of  Commons  is  to  be  regarded 
as  a  question  of  law  of  which  the  Judges  are  to  possess  judicial  knowledge,  or  a 
matter  of  fact  susceptible  of  proof.  Reference  is  now  made  to  the  subject  with  a 
view  to  the  removal,  if  necessary,  of  the  apparent  anomaly  between  the  decisions  of 
the  Courts  at  home  holding  the  privileges  of  Parliament  to  be  part  of  the  Common  law 
Of  the  land,  and  this  section  recognizing  those  privileges  as  capable  of  proof  by 
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evidence.     It  incumbent   on   the   Court  to  pronounce  judicially   upon  the 

matter.     I  am  of  opinion,  that  upon  this  demurrer  the  Defendants  are  entitled  to 
judgmei  a       -  -  and  authorities  were  cited  and  referred  to  during 

the  argument: — Beaumont  v.  Barrett  (1  Moore's  P.C.  Cases    I  v.  Carson 

(4Moore'sP.<     '     -  Fenton  v.  Hampton  (11  Moore's  P.C.  Cases,  347 

v.  Abbot  (14  East  -         f  of  Middlesex  (11  Ad.  and  Ell.  27 

Howard  v.  G  Q.B.   Rep.,  359);  Bacon's  Abr.  tit.  "Court  of  Parliament"  : 

2  Chitt..  -    J       -      'bun/  v.  Micklethwaite  (1  Taunt..  146i:  Craw- 
fom  B.  Rep.,  613);  Queen  v.  Thorogood  (12  [503]  Ad.  and  Ell..  IS-: 

Goi/</(/  v.  Duntombt  (1  Exch.  Rep.  430):  Johnson  v.  Upham  (28  L.J..  Q.B..  252>; 
Plummer  v.  Bentham  (1  Burr.  24S):  r/i^  Zfa/iA-  o/  Australasia  v.  .Via*  (16  Q.B.  Rep. 

:  Dolby  v.  77if  India  and  London   Life  Assurance  Company  (IS  Jur..   I    _ 
Year  Book,  20,  H.  7,71  -  (Yaugh.,  135 

Liu.  110a,  109;  rA«  fftno  v.  5/ton€  (6  East.  513):  Hayuorth  v.  Ormerod  (6  V-B- 
Re;  Zto.'e  v.  Horton  (Vaugh.,  360)." 

Mr.   Justice  Williams. — "  Two  questions  arise.     First,   does  the   2nd  section  of 
the  "20t!i  \     -    \  rly  define  the  privileges  of  the  House  under  the  authority 

ion  of  tiit-  '  Constitution  Act  '  !  Second,  if  it  does,  is  the 
privilege  claimed  one  within  the  meaning  of  the  section  !  First.  I  venture  to  sur- 
•  had  any  or  all  of  the  privileges  enjoyed  by  the  House  of  Commons  as  a 
deliberative  Assembly  being  claimed  by  the  Colonial  Legislature,  and  severally 
enumerated  in  an  Act  of  Council,  no  argument  could  have  been  raised  as  to  its 
validity,  provided  the  privileges  were  not  in  excess  of  those  of  the  House  of  Commons 
at  the  date  of  the  passing  of  the  '  Constitution  Act.'  But  it  is  said,  conceding  the 
35th  section  did  give  to  the  Assembly  full  power  to  specify  what  its  privileges  should 
be.  that  the  power  given  has  not  been  exercised  :  the  privileges  claimed  by  the  20th 
Vict.  No.  1.  have  not  been  defined  therein,  as  they  ought  to  have  been,  seriatim. 
That,  given  as  they  are  .  or  by  wav  of  reference,  this  consequence  follows  :  — 

In  order  to  ascertain  whether,  from  time  to  time,  the  privilege  claimed  be  in  e 
or  not  of  the  privileges  of  the  House  of  Commons,  it  would  become  necessary  to  have 
recourse  to  the  journals  of  the  Imperial  Par-[504]-liament.  which  could  alone  demon- 
strate what   those  privileges  were  :   and.   as  a  consequence,  the   necessity  arose  of 
mak:-  _  -  of  the  journals  of  the  English  Parliament  (under  the  2nd  section  of 

the  20th  Vict.  No.   1),  prima  facie  evidence  of  the  question  in  this  Colony.       The 
genera]  reference  in  the  1st  section  of  the  20th  Vict.  No.  1.  to  the  privileges  of  the 
•     of  Commons,  is  certainly  unsatisfactory.       Had  the  desired  privileges  been 
tied   therein,   such   detail   would   have   rendered   all   recourse  to   the 
journals  of  the  Housi  of  Commons  needless  :  because,  if  the  privileges  claimed  proved 
ss  of  1      se  of  the  Commons  House  of  Parliament,  it  is  to  be  supposed 
the  Act  would  not  have  received  the  Royal  assent  :  and.  at  all  events,  the  privileges 
enumerated  would  have  been  distinct,  and  the  validitv  of  each  easily  tested.     But 
still  the  q  -     -  to  whether  the  20th  Vict.  No.  1.  is  sufficient  to  carry  out 

thev:  Legislature.     And    _         _  no  opinion  as  to  the  mode  of  proof,  should 

an  issue  be  rais    I     s  to  whether  the  privilege  claimed  be  in  excess  of  those  enjoyed 
tmons,  I  am  inclined  to  the  opinion  that  the  powor  given  by  the 
en,  I  will  not  say  satisfactorily,  but  effectually  exercised      Such  a 
hat  now  contended  for  by  the  Legislature  has  been  long  adopted  in  regard 
1  •    if  Law.  nor  has  any  difficulty  been  experienced  therefrom.     By  the  9th 

i  it  is  provided.  '  That  the  Courts  of  New  South  Wales,  and  the 
Jud:_'  •  -      ^1  have  and  exercise  such  and  the  like  jurisdiction  and  authority 

in  New  South  Wales,  as  the  J  the  Courts  at  home  lawfully  have  and  exercise, 

and  as  shall  be  necessary,  for  carrying  into  effect  the  [505]  >everal  jurisdictions. 
powers,  and  author;-     -  litted  to  the  said  Courts  respectively.'      What  our  powers 

are — unless  '.ly  provided  for — are  what  the  powers  of  the  Courts  at 

were  at  the  time  of  the  :  the  0th  too.  IV.  c.  83  :  and  yet  we  have  never 

experienced  any  difficulty,  when  occasion  demanded,  to  ascertain  and  determine  what 
rs  were.     By  the  9th  Geo.  IV     .  83,  the  Imperial  Parliament  provided,  that 
Colonial  law  should  I  with  that  of  the  mother  country  at  that  date: 

when  '  Constitution  A   •'  empowers  the  Colonial  Legislature 

to  define  its  privileg  -       Sad  thi     I    institution  Act  '  provided  that  the  privileg* 
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Ass      bly  should  same  a*  those  of  the  Hou      of  <  a  given  date, 

the  two  Statutes  would  have  been,  in  this  respect,  precisely  similar.     However,  the 
tion  I  have  pointed  out  doubtless  exists,  ai  extent,  neutralizes  the 

analoL'v.     In  giving  judgment  on  this  demurrer  it  try  to  decide  . 

the  mode  of  proof  in  this  Colony,  in  respect  to  the  privileges,  powers,  and  immun 
the  House  -I  <  ommons  enjoyed  on  the  10th  of  July.  1S55.  or  whether  it  is  incumbent 
on  the  Judges  of  the  Supreme  Court  to  possess  a  knowledge  of  the    •     • I  'Uido 

Parliament i.     I,  therefore,  pass  to  the  second  question,  and.  although  at  first  I  was 
inclined  to  the  opinion  that  the  Imperial  Parliament,  in  giving  power  to  the  House 
:  Assembly  in  Victoria  to  specify  us  privileges  and  immunities,  provided  they  were 
not  in  excess  of  those  of  the  Hou-         (  •       ■rely  purposed  to  clothe  the  As- 

sembly with  privileges  incidental  to  a  deliberative  body  to  protect  the  Members  during 
the  progress  of  debate,  and  to  permit  them  to  assemble  [506]  together  and  depart 
without  fear  of  arrest  or  molestation,  and  that  it  was  not  the  intention  of  the  Imperial 
Parliament  to  confer  on  the  House  ol   \--  »wers  that  the  House  of  Commons 

enjoys  as  a  component  part  of  the  highest  Court  in  the  realm  :  nevertheless,  on  a 
closer  investigation  of  the  various  au1  -.  and  considering  the  comprehensive 

nature  of  the  35th  section.  '  Not  exceeding  the  powers,  privileges,  and  immunities  of 
the  House  of  Commons."  no  restriction  as  the  House  of  Commons  as  a  deliberative 
Assemblv.  but  of  the  House  of  Commons  generally.  I  am  led  to  the  conclusion  that 
mv  first  impression  was  wrong,  and  that  the  powers  and  privileges  of  the  Commons 
House  of  Parliament,  whether  obtained  by  the  !  consuetudo  Parliamcnti,  or 

not,  whether  enjoyed  as  a  deliberative  Assembly  or  as  a  component  part  of  the  highest 
Court  in  the  realm,  are  claimable  by  the  Legislative  Assembly  in  this  Colony.  The 
powers,  privileges,  and  immunities  thus  conferred  on  a  young  and,  comparatively 
speaking,  inexperienced  Legislature,  may  be  great.  Xo  doubt  they  are  :  but.  for  a 
proper  use  of  those  powers,  the  Members  are  amenable  to  their  constituents:  and 
public  opinion  will  always  exercise  a  salutary  control.  On  both  points,  therefore, 
I  -dder  the  Defendants  are  entitled  to  our  judgment.     The  cases  cited  are:  — 

Burdttt  v.  Abbot  i5  Dow^s  Rep.  199);  Beaumont  v.  Barrett  (1  Moore's  P.C.  C   -  - 
\y  v.  Carson  i4  Moore's  P.C.  Cas  -    I  Hampton  v.  Fenton  ill  Moore's 

eft  v.  Abbot  ill  East.  1);  Case  of  the  Sheriff  of  Middlesex 
(11  Ad.  and  Ell.  291 

Mr.  Justice  Molesworth. — "  The  1st  section  of  the  "  Constitution  Act.'  in  its  terms, 
gives  the  Legislature  [507]  of  Victoria  the  same  unlimited  powers  over  its  subjects, 
as  those  possessed  by  the  Imperial  Legislature  over  its  subjects.  This  power  of  the 
Victorian  Legislature  is.  I  apprehend,  subject  to  the  control  of  the  Imperial,  and  I 
see  nothinir  absurd  in  this  despotism  within  a  -  sm.  The  case  with  which  we 
have  to  deal,  turns  mainly  on  the  35th  section — authorizing  the  Victorian  Legis- 
lature to  L'ive  to  the  Legislative  Council  and  Assembly,  respectively,  powers  not  ex- 
ceeding those  of  the  Commons  House  of  Parliament.  I  think  that  the  35th  section, 
though  iii  its  terms  enabling,  is  in  effect  restrictive  of  the  powers  which  would  other- 
wise have  been  conferred  by  the  first,  and  prevents  the  Victorian  Legislature  giving 
privileges,  immunities,  or  powers  to  its  Legislative  bodies,  except  in  accordance  with 
it.  The  60th  section  similarly  effects  a  restriction  on  the  powers  which  the  first  would 
have  given.  The  Victorian  Legislature  clearly  intended  by  the  20th  Vict..  No.  1,  to 
give  all  the  privileges,  immunities,  and  powers  of  the  House  of  Commons,  to  our 
slative  bodies  respectively,  and  I  think  had  the  power  of  doing  so  in  some  way. 
The  objection  first  urged  against  the  manner  of  exercising  the  power  is,  that  it  did 
not  in  "20th  Vict..  Xo.  1.  define  the  powers  intended  to  be  conferred.  In  other  words, 
that  the  Act  here  conferring  the  powers  of  the  House  of  Commons,  should  be  also  a 
declaratory  Act — declaring  what  our  Legislature  conceived  the  privileges,  etc..  of  the 
House  of  Commons  were  :  I  do  not  think  this  to  be  the  meaning  of  the  word  '  define." 
in  the  35th  section.  It  authorized  the  trivintr  pan  of  an  entire,  and  the  definition  it 
contemplated  was.  I  think,  a  distinguishing  clearly  between  the  pans  triven  and  not 
given.  [508]  which  ceased  to  be  applicable  where  all  was  given,  as  if  anybody  were 
authorized  to  define  the  pan  of  Victoria  to  which  certain  rules  should  extend:  it 
would  properly  exercise  its  authority  by  saying,  it  should  be  the  part  north  of  Mount 
Macedon,  for  instance,  without  <_roing  on  to  define  the  outer  limits  of  Victoria  itself. 
The  drawing  of  an   Act,  declaring  all   privileges,   immunities,  and  powers  of  the 

791 


I  MOORE  N.S..  609  DILL  V.  MURPHY  [1864 

House  of  Commons,  would  pres  -  '.eat  difficulty.     Our  Legislature,  in  atu-m] 

to  describe  what  the  priTileg  f  the  House  of  Commons  were,  would  be  d 

something  totally  useless.     Havij  a  stricted  ]    wer,  its  assertion  of  the  est-.:  I 

wer  would  'bind  nobody.     The  privileges,  etc..  of  the  House  of  Commons  being, 

re.  debatable,  is  a  difficulty  on  the  subject  to  be  encount 

vaiAe  by  the  Victorian  Legislature.     Counsel  for  the  Plaintiff  has 

ssed  us  earnestly  with  arguments        •    I  — a    fl      powers  of  the  House 

contempts.     We  have  been  told  that,  according  to  able 

tutional  Antiquarians,  the  two  Houses  of  Parliament  formerly  we>-e  one;  that 

separated]  -  retained  the  powers  in  tl    -      -       :  which  had  belonged  to 

the  entire:  that  the  entire  had  this  power  of  committal  as  a  Court  of  Jus: 

the  House  of  Commons  has  this  power  as  and  under  the  name  of  a  Court,  not  as  a 

-.ative  body  :  that  the  powers,  which  might  be  conferred  under  the  35th  section, 

-  only  which  the  Hous       M  ns  had  as  a  Legislative  body.     I  do  not 
-.   this   reas         _     an  overt                  plain   sense  of  the  words 

■:  the  pri-  the  I  -  House  of  Parlia: 

[=09]  ring    to   no  dist:  -   I      the  manner  by  which  the  House  of 

-  acquired,  or  the  capacity  in  which  it  held,  its  privileges,  immunities,  and 

rd  section  of  20th  Vict..  No.  1,  has  afforded  an  argument  to  the  Counsel 
for  the  Plaint::  st  the  efficacy  of  the  Act.  No.  1.  which  I  think  unfounded,  that 

_  -'.ative  bodies  here  all  powers  ever  claimed  by  the  House 
.bsolete  or   unreasonable.     The  3rd   section   merely   i 
resolution-,  etc..  of  the  House  of  Commons  prima  facie  evidence  tha- 
a re  true  copies,  bu-    t  says  nothing     -         :ie  effect  of  the  resolutions  themselves.     I: 
implies  that  the  resolutions  are  to  be  regarded  as  materials  for  the  exigent:   • 

-    with  what  degree  of  cogency  it  leaves  unsaid.     The  assertion  of  rights 

by  the  House  of  Commons,  and  its  success  --         »n  of  them  unresisted,  must  form 

the  arguments  for  those  in  favour  of  its  powers  in  any  particular  instance,  the  re- 

-  -         'ther  bodies  or  aur  -    or  the  length  of  time,  which  has 

elapsed  without  a  of  simil  _     -    should  be  the  arguments  tor  their 

:ients.     But  this        Qgs  me  to  the  difficulties  which  I  felt  in  forming  my  opinion 

le  argument  of  the  orpus  obtained  by  the  present  Plaintiff.     The  third 

section  recognizes  the  convenience  of  producing  the  Journals  of  the  House  of  Commons 

r  some  debatable  question.     It  may  mean  to  enable  our  Houses  theni- 

-  to  decide  their  own  {•  :o  influence  their  discretion  in  the  even. .  - 

them.     It  may  be  to  enable  some  other  Tribunal  to  decide  upon  the  powers  of  the 

House  which  are  disputed  by  some  a:  tag        st.      Ag  lin,  I  have  considerable  [510] 

doubt  whether  Victorian  Judges  should  be  deemed  to  have  judicial  cognizance  of  the 

privileges,  immunities,  and  powers,  which  were  of  the  House  of  Commons  at  the 

lime  of  the  pa--  But  the  pleadiiiu-  -    relieve  me 

from  any  such  difficulty.     The  pleas  allege  the  fact  of  the  commission  of  the  attributed 

the  demurrer  admi- -  inmission.     ThepU    -         _.  that  at  the  passing 

of  ti  us  had  the  s      ie  power  that  the  House 

exercised — -to  commit   for   such  offences   as  contempts:  the 

.rrer  adn.  ition,  if  to  be  deemed  a  matter  of  tact,  triable  per  pay*. 

to  be  disputed  by  the  Plaintiffs 
r  disputable.  I  5  did  1  ....  reise  s 

r.       It  has  been  ari_:.;  -      utiou  Act   intended  such  privil  2   - 

-    'ere  necessary  to  legislative  boo 
im  arrests  -  -.  liberty  of  speech,  expelling  Members, 

and  regulatiii_  pi  the  last  of  those  enumerated,  and  the 

uted  elections,  I  do  not   know  that 
privi        -  -  sary  to  the  H    is  I     mmons  i 

:  ried  on.  I  believe, 
without  :  if  all  such  adjuncts  swept  awav.     The  privi- 

-    .ave  been  retained  in  the  mother  country  from 
•.ot  their  ;  and  from  similar  motive*  wer- 

1  Act,  and  Act,  20th  Vict..  N 

[511]  » or  implied,  to  any  distinction  between  the  nece- 

seful." 

"    3 
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The  appeal  was  from  this  judgment. 

Mr.  l.ush.M.CMr.  Karslake.  (>.(_'..  and  Mr.  Garth,  for  the  Appellant.— Thi 
and  privileges  conferred  upon  the  Colonial  Council  and  Assembly  of  Victoria,  by 
the  Imperial  Statute,  18th  and  19th  Vict.,  c.  55,  and  the  Colonial  Act,  20th  ' 
No.  1.  are  insufficient  to  justify  the  Defendant's  acts,  as  thai  Assembly  had  no  power 

mit,  or  authorize,  the  trespass  complained  of,  and  the  pleas,  being  ii 
in  law.  ought  to  have  been  overruled.     Before  Buch  rights  and  privileges  as  are 
claimed  could  have  been  exercised  by  the  Colonial  Legislature,  it  was  necessary  that 
they  should  have  been  publicly  and  intelligibly  defined  by  so  ae  I  olonial  Statute, 
but  they  have  no-   been  so  defined.       The  Colonial  Legislature  have  noi   properly 
exercised  the  power  delegated  to  them  by  the  above  Statute.     They  oughl  to 
specified   whal    were  the   powers  and   privileges  they  claimed.     At   the  time  ol 

Act,  20th  Vict..  Xo.  1,  these  privileges  did  not  exist  as  pan  of  the 
i  ton   law   in  force  in  the  Colony.        We  admit   that  the  House  of  Assembly  oi 

oria  would  have  the  privileges  claimed,  if  they  had  been  properly  defined  in  the 

v  t.      Lord  Wensleydale,  in  Ridley  v.  Carson  |  1   M e's  I'.C.  Cases,  85),  says,  the 

Sovereign  has  the  power  "of  creating  a  Local  Legislative  Assembly,  with  authority. 
subordinate  indeed  to  that  of  Parliament,  but  supreme  within  the  limits  of  the 
Colony  lor  the  Government  of  its  inhabitants":  and  he  goes  on  to  say.  upon  the 
[juestion  of  committing  for  [512]  contempt,  that  "under  these  alone  can  it  have 
any  existence,  there  being  no  usage  or  custom  to  support  the  exercise  of  any  power 
whatever."  So  in  Fenton  v.  Hampton  (11  Moore's  I'.C.  Cases,  347),  the  Chief  Baron 
Pollock,  held  that  the  Lt  v  et  i  do  Parliamenti  applied  exclusively  to  the  House 

of  Lord-  and  House  of  Commons,  in  England,  and  was  not  conferred  upon  a  Supreme 
slat  ive  Assembly  of  a  Colony,  or  Settlement,  by  the  introduction  of  the  Common 
lav.  of  England  into  the  Colony.  Now,  the  35th  section  of  the  Constitution  Act  of 
.  ral  ified  by  the  Imperial  Statute.  18th  and  19th  Vict.,  c.  55,  enacts,  that  it  shall 
be  lawful  for  the  Legislature  of  Victoria,  by  Act,  or  Acts,  to  "  define  "  the  privileges, 
immunities,  and  powers  to  be  enjoyed  by  the  Council  and  Assembly,  and  by  the 
Members,:  but  our  contention  is,  that  in  the  exercise  of  this  power  the  Colonial 
Legislature  in  passing  the  Act,  20th  Viet..  No.  1,  have  not  defined  what  these  privil 
are. — [The  Lord  Justice  Knight  Bruce:  Does  "define"  mean  more  or  less  than 
"  declare  1  "] — The  word  "  define  "  implies  specification,  or  exact  limitation;  but  at 
the  time  when  this  Colonial  Act  was  passed,  the  law  of  the  British  Parliament  had 
not  been,  even  if  it  is  now.  settled  wth  complete  certainty.  In  the  exercise  of  the 
power  so  delegated,  it  was  the  duty  of  the  Colonial  Legislature,  to  point  out  to  the 
Colonists  what  were  the  obligations  to  which  they  were  to  be  subject,  and  this  they 
had  not  done  with  sufficient  clearness,  by  referring  in  a  general  way.  to  the  privileges 
and  immunities  of  the  English  Parliament,  which  is  not  contained  in  any  Code,  and 
thus  by  inference  to  import  the  whole  of  the  privileges  claimed  by  that  body.  The 
Legislature  [513]  had  already  established  the  constitution  of  the  Colony  and  its 
Legislative  Assembly,  hut  to  import  into  that  constitution  the  law  and  custom  of  the 
English  Parliament  is  to  make  a  new  Code,  and  virtually  to  incorporate  the  law  of 
a  Foreign  country.  It  is  apparent  that  the  Legislative  Assembly  could  not  have 
incorporated  the  whole  of  the  lire-laws  of  the  English  Parliament,  and  as  a  conse- 
quence, they  could  not  incorporate  all  undefined  customs  and  privileges.  The  word 
"  define."  is  too  incomprehensive  to  import  the  privileges  claimed,  they  should  have 
been  enumerated. 

The  Attorney-General  (Sir  R.  Palmer).  Sir  Hugh  Cairns,  Q.C.,  Mr.  Coleridge,  Q.C.. 
and  Mr.  Kekewich,  appeared  for  the  Respondents,  but  were  not  called  upon. 

Their  Lordships'  judgment  was  pronounced  by 

Lord  Cranworth. — In  the  former  cases  of  K>  iUey  v.  Carson  (i  Moore's  P.C.  Cases, 
and  Fenton  v.  Hampton  (11  Mm,, re's  I'.C.  Cases,  ■"■  IT  ,.  respeel  ing  the  privileges  of 
Colonial  Legislatures,  which  have  been  referred  to  in  the  argument,  principles  of 
very  great  importance  were  raised  as  to  the  extent  of  the  power  of  the  Crown  to 
confer  privileges  on  Colonial  Legislative  Assemblies.  Those  points  have,  however, 
been  set  at  rest,  and  no  doubt  now  remains  respecting  them.  It  was  argued  in  those 
cases,  that  the  Imperial  Legislature  might,  if  it  thought  fit,  confer  such  powers  on 
Colonial  Assemblies.     Here  the  Colonial  Council  and  Assembly  of  Victoria,  passed 
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an  Act  in  16  institution,  and  that  Act  was  adopted  and 

ratified  by  an  Act  of  the  [514]  British  Parliament,  the  18th  and  19th  Vict.,  c.  53.     The 

set  out  in  a  schedule  thereto,  the  Colonial  Act.  which,  by  section  35, 

ed  the  Parliament  of  the  Colony  to  define  the  privileges  and  power-  it  should 

hich  were  decla  red  :eed  those  possessed  at  the  date  of  that  Act  by  the 

Brit  of  Commons.     In  the  exercise  of  this  power,  the  Colonial  Parliament 

Colonial  Legislature,   20th  Viet.  No.   1,  declared  that  the 

privileges,    immunities,   and   powers   of   the   Legislative   Council   and    Legislative 

tively,  should  be  those  enjoyed  by  the  British  House  of 
Commons. 

In  t!  riciple  similar  to  the  former  eases  is  involved.     The  question 

-  turns  upon  the'true  construction  and  interpretation  of  the  word  "  define  "  used 
in  the  .'!3ih  section  of  the  Colonial  Act.  There  can  be  little  doubt  on  this  ground. 
The  .  ■        llant  to  interpretate  and  give  it  the  meaning  of  "  enumerate  " 

d  plainly  untenable.   The  word  "  define."  in  the  opinion  of  their  Lord- 
uivalent  to  the  word  "  declare."  It  has  been  also  urged  that  when  the  Colonial 
slature  was  required  to  define  its  privileges,  it  was  bound  to  specify,  one  by 
the  privileges  it  decided  upon  claiming:  but  it  would  be  impossible  and  could 
not  be  intended,  that  it  was  an  exhaustive  process  through  the  whole  series 

of  Parliamentary  immunities  and  privileges.  The  Colonial  Parliament  have  clearly 
defined  the  privileges  claimed,  and  could  not  have  done  so  in  any  way  more  con- 
venient. But  it  has  been  said,  that  it  was  not  to  the  benefit  of  the  Colonisis  if  they 
were  thereby  forced  to  refer  to  the  law  of  a  Foreign  country  in  order  to  ascertain  the 
[515]  law  under  which  they  were  placed.  This  use  of  the  term  "  Foreign."  as  applied 
ilaud.  was.  to  say  the  least,  a  very  extraordinary  one.  It  is.  no  doubt,  true, 
that  the  I  .niienti  did  not  apply,  as  part  of  the  Common  law, 

in  t!.     I  of  Victoria:  but  certainly  in  no  sense  could  the  law  regarding  the 

British  Parliament  be  called  "  Foreign  law  "  in  the  Colony,  or  England  be  said  to 
stand  to  it  in  the  relation  of  a  Foreign  country. 

1  pon  the  whole,  their  Lordships  are  of  opinion,  that  the  word  "  define  "  in  the 
Imperial  Act  of  Parliament,  is  equivalent  to  the  word  "  declare."  and  that  the  power 
by  that  Act  has  been  properly  exercised  by  the  Parliament  of  Victoria.     The 
ssed,  with  cosl  - 

Mews   Dig.1      COLONY, I.  Gbkbrai- Prisi  s,  6.2  -it.  PARLIAMENT. 

-  C.  10  Jur.  (N.S     549;  10L.T.  170;  12W.R.491.     See  Boyle  v.  Falconer. 

1866   L.R.  1  P.C.  341  :   4  Moo.  P.C.  (N.S.)  203;  Speaker  of  Leg  Matin  Assembly 

..  1871,  L.P..  :l  P.C.  .".71  :   7  Moo.  P.C.  (N.S.)  449  :  and  note  to 
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[516]  "X  APPEAL  FR<  m  THE  SUPREME  COURT  OF  NEW  Si  lUTH  WALES 

ROBERT  WILLIAM    vTVERS  JOHN  WARN   TCCK.^/.'. 

[Dec.  1.  1863]. 

irt  of  Equity  will  specific  performance  of  an  agreement  more 

intiff  than  to  the  Defendant,  involving  hardship  upon 

:'t  and  (i.  o   his  property,  if  he  entered   into   it    without 

be  reasonable  ground  I'm-  doubting  whetlie 
:   into  it  with  a  knowledge  and  understanding  of  its  nature  ai  d 
-    1  Moo.  P.C.  (N.S.)  526]. 

of  a  partnership  agreement,  prepared  and  written 

Plaintiff,  d  -lie  Plaintiff  left  to  his  remedv  (if  anr)  at  law 

for  damage-  thereof ;  the  Defendant,  an  illiterate  man. 

*  Pres.    ■  :  Lord  Eingsdown,  the  Lord  Justice  Knight  Bruce,  and  tl  Hon. 

I    •     ■  i    Jeridge. 
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being  al  the  time  of  the  execution  oi  the  agreement  considerably  ii    liquor, 
without   professional  advice,  and  without   knowledge  of  its  nature  a  id 
sequences,  which  were  highly  favourable  to  the  Plaintiff,  and  the  :        ement 
with  respect  to  the  property  affected  by  ii  being  moreover 
[1  Moo.  P.C.  (N.S.)  526-527]. 

This  was  a  suit   for  specific  performance  of  an   agreement    for  a   p;  hip, 

which  was  resisted  by  the  Respondent   upon  the  grounds  of  fraud,  circu 

mistake,  and  surprise. 

In  the  year   l.-O'.i.  the  Appellant  and  Rcspnudeni   agreed  verball]    to  i  into 

partnership,  for  the  purpose  of  establishing  and  carrying   on    ■       worl  West 

Maitland,  in  the  Colony  of  New  South  Wales. 

These    gas  works  were  at     the  time  of    such   agreement     in   course  o  tiou 

upon  pan  of  a  block  of  [517]  land  in  Maitland.  the  property  of  the  Respoi  t,  who 
had  then  recently  returned  from  a  voyage  to  England,  which  he  had  undi  rtaken, 
among  other  things,  for  the  purpose  of  procuring  the  necessary  plant,  el  The 
Respondent  was  at  the  same  time  engaged  in  furthering  a  liill  in  the  '  olonial 
Legislature,  which  shortly  afterwards  became  law,  authorizing  him  to  light  w  ,  ■■  ■  . 
the  towns  of  East  and  West  Maitland. 

On  the  27th  of  September,  1859,  a  written  document,  under  seal,  purporting  to  be 
B  memorandum  of  the  agreement  which  had  been  come  to  between  himself  and  the 
Respondent,  was  drawn  up  by  the  Appellant,  and  executed  at  the  house  oi      i     Re- 

s] lent  by  both  parties,  in  the  presence  of  Mr.  Buchanan,  a  coachbuilder  at  West 

Maitland,  who  attested  its  execution  in  the  usual  manner.  This  document  was  as 
follows: — "  Memorandum  of  an  agreement  made  this  27th  day  of  September,  1859, 
between  John  Warn  Tuck,  of  West  Maitland,  in  the  Colony  of  New  South  Wales, 
Hotel  keeper,  of  the  one  part,  and  Robert  W.  Vivers,  of  King's  Plains,  Wellingrove, 
in  the  said  Colony,  of  the  other  part.  The  said  John  Warn  Tuck  hereby  .  jrees  to 
receive  the  said  Robert  W.  Vivers  as  an  equal  partner  and  proprietor  with  himself  of 
the  West  Maitland  Gas  Works,  and  plant  and  premises,  consisting  of  one-half  that 
parcel  or  block  of  land  on  the  south-west  side  of  High  Street,  West  Maitland.  on  which 
are  situated  the  Commercial  Hotel,  the  coach  manufactory,  and  the  said  gas  works  and 
plant,  that  is,  the  south-east  side  or  half  thereof  on  which  the  said  gas  works  are 
situated,  and  extending  from  the  said  High  Street  to  the  south-western  end  of  the 
said  block,  or  parcel  of  land,  and  all  the  buildings  and  [518]  improvements  contained 
thereon,  and  the  gas-house,  furnace,  and  fittings,  the  gasometer  and  fittings,  the 
purifiers  and  fittings,  and  every  other  part  of  the  said  gas  works  and  plant.  And 
the  said  John  Warn  Tuck  agrees  that  the  said  Robert  W.  Vivers  shall  become  pro- 
prietor of  o^ie-half  of  the  above-named  property  on  the  following  conditions  :  'hat  is, 
the  said  Robert  W.  Vivers  shall  pay  one-half  of  the  expenses  justly  and  necessarily 
incurred  in  the  erection  of  the  said  gas-house,  works,  and  plant,  and  one-half  of  the 
cost,  freight,  and  commission,  paid  by  the  said  John  Warn  Tuck,  for  all  the  fitting's 
now  used  in  the  said  works.  And  the  said  John  Warn  Tuck  and  Robert  V  .  Vivers 
further  agree  to  continue  to  invest  equal  amounts  of  capital  for  the  completioi  of  the 
said  iras  works  and  the  lighting  up  of  the  Town  of  Maitland  with  gas,  and  to  bear 
equally  all  other  expenses  reasonably  and  necessarily  incurred  for  the  manufactory 
of  Lras,  and  to  receive  equal  shares  of  all  the  proceeds  and  profits  thereof.  And 
neither  of  the  above-named  parties  shall  have  power  to  sell  the  wdiole  or  any  part  of 
his  interest  in  the  said  gas  works,  plant,  or  premises,  without  the  consent  of  the  other 
partner;  and  if  either  party  wishes  to  sell  the  whole  or  any  part  of  his  interest  in 
the  said  gas  works,  he  must  give  the  other  the  option  of  purchasing  from  him  :  and 
if  either  party  shall  die,  the  surviving  partner  shall  have  power  to  claim,  take,  and 
enjoy  possession  of  the  whole  of  said  gas  works,  plant,  and  premises,  on  payment  to 
the  heirs  or  assigns  of  the  deceased  partner  the  amount  of  capital  invested  by  the 
said  deceased  which  has  not  been  [519]  realized  by  the  profits  of  the  investment. 
The  above  agreement  shall  come  into  force  and  take  effect  as  soon  as  a  Bill,  authorizing 
the  said  John  Warn  Tuck  to  lay  down  the  main  gas-pipes  in  the  streets  and  light  up 
the  Town  of  Maitland  with  gas,  shall  have  passed  the  Legislature  of  the  Colony  of 
New  South  Wales  and  become  law,  and  not  sooner." 

On  the  same  day  that  the  agreement  was  executed,  the  Appellant  paid  to  the 
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Respondent  £2000,  in  part  performance,  as  he  alleged,  thereof,  but  for  the  repayment 
of  which  he  took  as  security  the  title  deeds  of  the  property  belonging  to  the  Respon- 
dent, and  also  his  promissory  note,  upon  which  the  Appellant  subsequently  brought  an 
action  against  the  Respondent. 

S  LOrtly  after  the  execution  of  the  above  agreement,  the  Respondent,  who  was  an 
illiterate  and  uneducated  man.  discovered  that  the  agreement  he  had  executed  was 
not  at  all  in  the  terms  of  the  verbal  agreement  he  had  previously  entered  into  with 
the  Appellant,  and.  among  other  inaccuracies,  contained  stipulations  regarding  the 
right  to  sell,  and  also  the  right  of  survivorship,  which  had  never  been  discussed 
between  himself  and  the  Appellant,  or  assented  to  by  him  :  under  these  circumstances, 
the  Respondent  declined  to  act  upon  the  agreement,  or  to  admit  the  Appellant  into 
partnership,  whereupon  the  Appellant  filed  a  Bill  against  him  in  the  Supreme  Court 
■a  South  Wales,  setting  forth  the  above  agreement,  and  alleging  its  due  execution, 
and  that  it  had  been  registered,  and  praying  specific  performance  thereof,  and  for 
an  injunction  restraining  the  Respondent  from  carrying  on  the  gas  works,  etc., 
otherwise  than  in  co-partnership  with  the  Appellant,  and  for  the  execution  of  a  proper 
deed  of  co-partnership. 

[520]  The  Respondent  by  his  answer  admitted  that  on  the  27th  of  September, 
.  an  agreement  for  partnership,  and  also  for  the  purchase  and  sale  of  one  moiety 
of  the  gas  works  at  Maitland,  was  entered  into  between  himself  and  the  Appellant, 
but  stated  that  its  terms  were  different  from  those  embodied  in  the  written  agree- 
ment. The  answer  alleged,  that  the  agreement  entered  into  between  the  Appellant 
and  the  Respondent  was  to  the  effect,  that  the  latter  would  receive  the  former  as  an 
equal  partner  and  proprietor  with  himself  in  and  of  the  West  Maitland  gas  works, 
plant,  and  appurtenances,  and  the  manufactory  of  gas  there  to  be  carried  on.  upon 
condition  that  the  Appellant  should  pay  one-half  the  expenses  which  should  have  been 
incurred  by  the  Respondent  in  erecting  the  gas-house,  providing  the  works  and  plant, 
and  establishing  the  manufactory,  such  expenses  to  include  as  well  the  cost,  freight. 
and  commission  on  the  gas  fittings  then  in  use.  as  the  outlay  incurred  by  the  Respon- 
dent in  the  voyage  which  he  had  made  to  England,  and  also  the  costs  of  the  Gas  P>ill 
above  referred  to.  and  denied  that  the  agreement  in  question  was  for  the  puiv 
and  sale  of  any  part  of  the  land  on  which  the  gas  works  stood,  or  that  the  Respondent 
ever  agreed  or  intended  that  the  Appellant  should  become  proprietor  of  a  moiety 
or  any  other  portion  of  such  land.  The  answer  further  stated,  that  the  Respondent 
had  great  difficulty  in  reading,  and  did  not  read  the  document  before  signing  it, 

ear  it  read,  and  had  no  professional  adviser  to  explain  its  legal  bearing,  and  that 
having  been  drinking  freely  at  that  time,  he  was  not  in  a  condition  to  understand 
en  if  it  had  been  read  to  him  by  the  Appellant  :  that  he  signed  it  on  [521]  the 
assurance  of  the  Appellant  that  it  truly  represented  the  previous  verbal  agreement, 
but  that  such  agreement  did  not  truly  express  such  verbal  agreement  in  I 
important  respi  cts,  i  specially  as  to  the  ownership  of  the  land  and  payments  to  be 
made  by  the  Appellant,  and  the  clause  of  ownership,  and  the  Respondent  in  his 
answer  submitted  that  he  ought  not  to  be  compelled  specifically  to  perform  the  alleged 

eement. 

-  entered  into  upon  cither  side,  and  the  Appellant  and  Respondent  were 

both  examined  and  cross-examined.     The  Respondent's  evidence  was  to  the  same 

purport  as  the  statements  contained  in  his  answer.      A  Mr.  Goodall.  a  surveyor,  was 

examined,  and  he  estimated  the  value  of  the  Respondent's  property  as  being  worth 

hour  the  gas  plant,  etc.     .Mr.  Buchanan,  the  witness  to  the  agreement  was 

also  examined,  and  he  deposed  to  the  fact  of  the  Respondent,  although  not  drunk,  yet 

ing  under  the  influ  liquor  at  the  time  lie  executed  the  agreement.     Mr. 

1.  the  manager  of  the  Commercial  Bank,  who  saw  the  parties  a  few  hours 

after  the  execution  of  the  agreement,  said  the  Respondent  was  then  sober. 

I  I  i  on  to  be  heard  on  the  27th  of  November,  I860,  before  the  Primary 

(Mr.  Justice  Milford),  when  the  Court  decreed  specific  performance  of  the 
.  and  ordered  that  a  proper  deed  of  partnership  between  the  Appellant  and 
Respoi  dent,  in  pursuance  of  the  terms  of  such  agreement,  should  be  executed  by  the 
parties  (including  in  such  deed  a  conveyance  by  the  Respondent  of  the  land,  plant, 
and  ]  comprised  in  the  said  agreement)  for  the  purposes  of  the  co-partner- 

ship, and  awarded  the  Appellant  ~ ■ i it . 
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[522]  From  this  decision  the  present  Respondent  appealed  to  the  full  Court,  and 
thai  Court,  consisting  of  Sir  Alfred  Stephen.  Chief  Justice,  Mr.  Justice  Wise, 
Mr.  Justice  Milford,  principally  on  the  ground  of  the  vagueness  and  obscurity  of  the 
lent  relating  to  the  Appellant's  block  of  land,  reversed  the  decree  of  the  Primary 
Judge,  and  dismissed  the  Appellant's  Bill,  without  costs,  directing  that  each  party 
should  bear  the  costs  of  the  original  suit  and  of  appeal.  Mr.  Justice  Milford  disst 
from  the  other  two  Judgi  8. 

Front  this  decree  the  present  appeal  was  brought. 

The  Attorney-General  (Sir  R.  Palmer)  and  Mr.  Knox  Wigram,  for  the  Appellant. — 
As  it  is  not  in  dispute  that  the  agreement  id'  the  27th  of  September,  1859,  was 
properly  executed  by  the  Respondent,  the  onus  probandi  was  upon  him  to  make  out 
that  such  agreement  did  not  express  the  terms  of  the  contract,  which  it  is  admitted 
existed  between  the  Appellant  and  himself  at  the  time  of  its  execution,  and  this  he 
lias  failed  to  do.  Neither  has  he  established  by  any  satisfactory  evidence  the  all 
tion  in  his  answer  that  when  he  signed  the  agreement  he  was  incapable  from 
effects  of  drink — which  fact,  if  proved,  would  not  be  sufficient  of  itself  to  avoid  the 
ment,  Lightfoot  v.  Heron  {'■'<  You.  and  Coll.  586) — or  otherwise,  of  understand- 
ing what  he  was  doing,  as  he  was  presumed  to  do.  Tin  Marquis  of  Town-send  v.  Stan- 
groom  (0  Ves.  328).  Neither  the  Appellant  nor  Respondent  had  any  professional 
advice  with  reference  to  the  agreement.  It  was  agreed  lie! ween  them  that  the  verbal 
agreement  should  be  committed  to  writing  by  the  Appellant  :  not  one  word  as  to  the 
necessity  of  professional  advice  was  raised  by  either  of  them.  There  is  [523]  nothing 
in  the  agreement  itself  which  is  unfair  to  the  Respondent,  nor  is  the  bargain  so  hard 
as  to  be  set  aside  by  a  Court  of  Equity.  Mere  inadequacy  of  price  is  not  sufficient 
aside  the  contract.  Griffith  v.  ,\,  (1  Cox,  383),  Collier  v.  Broun  (1  Cox, 

128  i.  nor  is  it  incapable  of  being  carried  into  effect.  The  Respondent  has  altogether 
failed  in  establishing  any  pretext  lor  resisting  its  performance.  In  reversing  the 
ion  of  the  Primary  Judge  the  majority  of  the  Supreme  Court  attached  consider- 
able weight  to  the  supposed  ambiguity  in  that  portion  of  the  agreement  which  relates 
to  the  division  of  the  block  of  land  abutting  Hmh  Street,  in  one-half  of  which  the 
Appellant  was  to  take  an  interest.  This  was  a  difficulty  suggi  sted  by  the  full  Court 
where  none  existed,  and  if  there  was  any  apparent  ambiguity  it  admitted  of  satis- 
factory explanation.  No  objection  of  any  kind  was  taken  to  the  description  of  the 
block  of  land  in  the  agreement  lay  the  pleadings,  yet  the  Chief  Justice  and  Mr.  Justice 
Wise,  contrary  to  the  opinion  of  the  Primary  Judge,  held  that  the  entire  description 
was  ambiguous,  and  that  the  agreement  could  not  be  enforced. 

Sir  Hugh  Cairns,  Q.C.,  and  Mr.  Bowring,  for  the  Respondent. — A  decree  for 
specific  performance  is  a  matter  of  discretion  with  a  Court  of  Equity,  and  such 
discretion  was.  in  this  case,  properly  exercised  by  the  full  Court  refusing  specific 
performance  of  the  alleged  agreement  of  the  27:ii  of  September,  1859,  for  want  of 
mutuality  and  for  obscurity,  leaving  the  Appellant  to  his  remedy,  if  anv,  by  an 
action  at  law.  Lord  James  Stuart  v.  The  London  and  North  Western  Railway  ' 
pany  (1  De  G.  Mac.  and  Gor.  721).  [524]  The  memorandum,  containing  the  aUeged 
agreement,  was  prepared  and  written  wholly  by  the  Appellant,  and,  certainly,  did 
not  embody  the  terms  of  the  verbal  agreement  between  the  parties,  but  departed, 
in  many  important  respects,  in  the  Appellant's  favour.  The  Respondent,  an 
iuti. 'rant  man.  who  could  scarcely  read,  was  induced  to  sign  the  memorandum  with- 
out professional  aid.  when  partially  intoxicated,  under  circumstances  of  mistake 
and  surprise,  and  such  agreement  cannot  be  supported,  Gookt  v.  Clayworth  (18  \  s. 
1l'.   Mi.     The  at,  however,  is  too  vague,  uncertain,  and  obscure  to  be  en- 

forced in  ,:  i        i     of  Equity.     As  originally  written  the  Mm  k  <>i  land  was  described 
as  "  one-half  ih.it   panel  of  land  on  the  west  side  of  the  High  Street,  West  Maitland, 
on  which  are  situated  the  Commercial  Hotel,  the  coach  manufactory,  and  the  said 
gas  work--  and  plant,  that  is,  the  south  side  or  half  thereof,  on  which  the  said 
works  arc  situated,  and  extending  from  the  said  11  Street   to  the  western  end  of 

'lie  said  block,  and":  whereas  it  now-  stands  with  the  letters  Si.  squeezed  in  1 
the  words    'wot    side  of   High    Street";   the   word   -'cast"   interpolated   between 
the  words  ">outh"  and  "side."  and  the  letters  "  Sth."   inserted   before  the  words 
'western  end."     The  initials  of  the  Appellant,  but  not   of  the   Respondent  or  the 

sting  w  itness,  are  appended  to  the  margin  opposite  the  interpolated  word  "  • 
Such  an  agreement  cannot  safely  be  acted  on. 
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Knight   Bruce. — The  question  in  this  case  is  not  whether  an 
[525]  can  be  maintained,  or  should  be  brought,  on  the  agreement  in  dispute 
27         E  Septen    er,  >r  is  it  whether  that  agreement  should  be 

cancelled.     Consistently  with  the  decree  under  appeal,  an  action 
ighl    against  the  Respondent  by  the  Appellant   for  damages  for  the 
■  nuance  of  the  agreement,  and  it  would  have  been  quite  consistent   also 
with  f  th<    Respondent  had  filed  a  Bill  for  the  purpose  of  having  the  as 

:    '!  up  to  be  cancelled,  that  Bill  should  have  been  dismissed.     The  i 
tion  "hi! her  a  Court  of  Equity  shall  decree  a  specific  performance  of  it 

fondant. 

i    lurts  of  Equity  are  guided  in  cases  of  specific  per-, 
formance  hav.  ••  iblished  and  are  well  known  :  but  there  is  (so  to  speak.) 

on  to  t Ik    e  1  leading  authorities,  by  which  we  are  all  more  oi 

-  of  this  description. — that  of  late  years  the  Defendant  has 

inable  as  a  i  r  himself:  and.  therefore,  when  he  is  so  examined 

fcical  value  of  his  statements   in  opposition  to  the  Plaintiff  does  not   rest 

upon  his  answer,  which  may  or  may  not  be  used  by  the  Plaintiff:  but  his 

allegations  are  to  be  read  as  those  of  a  witness, — a  witness  under  a  bias,  no  d< 

but  ]   issibly  to  be  trusted,  possibly  to  be  believed,  possibly  a  man  whose  testimony 

cted  upon:  and  in  this  case  the  Defendant  has  been  examined  and 

;iined  as  a  witness.     He  states,  in  effect,  that  he  did  not  understand  the 

true  nature  and  terms  of  the  agreement  as  written  :  that  he  did  not  intend  to  bind 

himself  by  any  such    c<  .   and    that    the    agreement,  as    prepared,    is    one 

[526]  highly  disadvantageous  to  him  and  to  a  portion  of  his  property  not  invohed 

_  reement.     How.  then,  was  the  agreement  obtained?     The  agreement  was 

and  written  by  the  Plaintiff.     The  signature  of  the  Defendant  w, 

tained  I  i  it  without  the  presence  or  advice  of  any  professional  man.  and  without 

any  advice  whatever.     The  agreement,  as  far  as  mere  property  is  concerned,  inde- 

of  any  particular  value,  if  any,  to  be  derived  from  the  circumstai 

havi!:_'  tlie  Plaintiff  as  a  partner,  is  (perhaps  it  might  be  said  on  the  very  face  of  it. 

but  certainly  on  the  face  of  it  combined  with  the  evidence  of  Mr.  Goodall  and  the 

of  the  Defendant  himself)  one  much  more  favourable  to  the  Plaintiff  than 

to  the  Defendant  :  very  favourable  to  the  Plaintiff  and  damaging  to  the  Defendant. 

Their  Lordships  see  no  reason  to  distrust  the  evidence  of  Mr.   Goodall.  who 

appe;    -  to  be  a  respectable  and  competent  person,  and  who  was  not  cross-examined; 

and  whether  his  evidence  be  considered,  or  be  not  considered,  their  Lordships  think 

that  of  the  agreement  with  respect  to  the  property  affected  by  it  is 

-lire — too  vague  and  obscure  To  be  safely  acted  on.     In  the  mode  of 

Qg  it  upon  which  the  Plaintiff  insists.  Mr.  Goodall  declares  specifically  that  it 

is  big    ly  disadvantageous  to  the  property  of  the  Defendant.       Their  Lordships 

believe  that  statement. 

the  habit  of  a  Court  of  Equity  to  decree  the  specific  performance  of  an 

I  more  favourable  to  the  Plaintiff  than  to  the  Defendant,  involving  hard- 

thi    D  •   adanl  and  dai    ige  to  his  property,  if  he  entered  into  it  without 

:ol  there  able  -round  for  [527]  doubting  whether 

with  a  ki  and  understanding  of  its  nature  and  its  con- 

3.      In  these  particulars  the  present   agreement,   in  their  Lordships'  judg- 

ment,  fails.      I  had  no  advisor.     The  Plaintiff  drew  the  agreement  and 

for  himself.     The  Defendant  swears  that  he  did  not  understand  its  terms,  and 

■  .in  what  t1  v  import,  whatever  that  may  be.     Their  Lord- 

ik  that  he  thus  swears  with  considerable  probability  of  truth  :  and  they 

whole  materials  before  them,  satisfied   that   undue  advantage  wai 

of  a  man  without  professional  or  other  advice,  who  did  not  understand  what 

he  -  detriment  of  his  property. 

Their  I^irdshi-  to  the  conclusion  that  the  Bill  was  properly  dismissed,  and 

they  will,  re,  humbly  advise  Ber  Majesty  thai   this  appeai  should  1» 

>sts. 

I  ONTRACT,  I!.  1.  a:  tit,  SPECIFIC  PERFORMANCE,  II.  A.  1. 
S.C.  0  L.T.  554.] 
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[528]       ON  AN  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY 

OF  ENGLAND. 

JOHN    DRYDEN,-  nt;    FRANCIS    ALLIX,— Respondent*  [Dec.  10,   I 

The  Moderation. 

Di  parture  from  the  rule  provided  by  the  296th  section  of  the  Merchant  Ship] 
A  t,  17th  and  18th  Viet.,  c.  101.  for  ships  meeting  each  other  to  port  their 

helms,   allowed:  the  circumstances  of  tl  ing  such   as   to   render  such 

departure  necessary  to  avoid  immediate  danger:  though  such  circu 

re   not   specifically  pleaded,  but  ^  e   inferred   from   the   plead 

and   the  evidence:   the   cause  of   collision    being    sufficiently   proved   to  have 
a  from  the  facts  pleaded,  and  the  p  en  in  support  of  them. 

Th.-  5  appeal  from  a  decree  of  the  High  Court  of  Admiralty  of  England, 
in  a  cause  of  damage  promoted  by  the  Respondent,  the  owner  of  the  schooner, 
Deesse,     gainst  the  barque,  Mot  ■  her  tackle,  etc.:  and  the  Appellant,  her 

owner  intervening,  for  the  recovery  of  damages  in  respect  of  a  collision  between  the 
A/>,-  -         m  and  the  Dei  ss< . 

The  case  on  behalf  of  the  owner  of  the  D'  t  sst .  was.  that  the  Dei  ,  a  s  ioner 
of  95  tons,  with  a  crew  of  seven  bauds,  under  the  command  of  Philip  Lan_ 
whilst  in  the  prosecution  of  a  voyage  from  Marseilles  [529]  to  Patras  in  ballast,  was, 
at  about  4.30  a.m.  of  the  18th  of  September,  1862,  twenty-rive  miles,  or  thereabouts, 
to  the  eastward  of  Cape  Passaro,  in  the  Island  of  Sicily,  with  the  wind  blowing  a 
moderate  breeze  from  the  north-east,  the  weather  dark  and  cloudy,  and  proceeding 
under  all  sail,  except  her  flying  jib,  close-hauled  to  the  wind,  on  the  port  tack,  head- 
ing E.S.E..  and  making  about  three  knots,  with  her  proper  Admiralty  Regulation 
lights  duly  exhibited,  and  a  good  look-out  being  kept.  That  under  such  circum- 
stances ssi  1.  which  turned  out  to  be  the  barque,  J.  n,  with  no  light  visible, 
was  made  out  at  the  distance  of  about  half  a  mile,  and  from  about  half  a  point  to  a 
point  on  the  starboard  bow  of  the  Deesse.  That  owing  to  her  not  having  any  light 
exhibited,  the  Moderation  was  supposed  by  those  on  board  the  Deesse  to  be  going 
the  same  way  as  the  Deesse.  and  the  Deesst  was  accordingly  kept  steadily  on  her 
course,  close-hauled  to  the  wind  ou  her  port-tack,  until,  owing  to  the  Moderation 
becoming  more  distinctly  visible  as  she  neared  the  Deesse,  it  was  seen  that  she  was 
running  to  the  westward,  and  there  being  immediate  danger  in  porting  the  helm 
of  the  Deesse,  the  Mode  rut  ion  was  loudly  hailed  to  keep  away,  and  the  Deesse  was 
luffed  up  to  the  wind  as  close  as  possible,  notwithstanding  which,  the  Modi  ration, 
under  a  port-helm,  ran  into,  and,  with  her  stem,  struck  the  Deesse  on  her  starboard 
bow.  near  the  cathead,  doing  her  considerable  damage,  and  the  two  vessels,  after 
remaining  in  contact  for  about  twenty  minutes,  were  got  clear  of  each  other,  and 
awing  to  the  damage  received  by  the  Deesse,  -.he  was  compelled  to  put  into  Malta. 
The  Respondent  attributed  the  collision  to  the  negli-[530]-gence  and  improper  con- 
duct of  those  on  board  the  Moderation,  and  more  especially  to  their  not  having 
complied  with  the  Admiralty  Regulations  by  exhibiting  proper  lights. 

The  case  of  the  owner  of  the  Moderation  was.  that,  for  a  considerable  time  pre- 
vious, and  to  the  time  of  the  collision,  the  Moderation  carried  the  red  and  green 
light-,  fixed,  fitted,  and  of  the  power  required  by  law.  and  that  the  lights  were  then 
burning  brightly.  That  there  was  a  good  and  careful  look-out.  That  the  two 
-  were  approaching  each  other  in  opposite  directions,  and  in  such  a  wav  as 
to  render  a  collision  imminent,  if  they  both  continued  their  respective  courses 
That  the  helm  of  the  Moderation  was  ported  in  ample  time  to  avoid  the  Deesse,  had 
she  also  ported  her  helm,  as  she  was  bound  to  do  by  the  Statute.  That  the  D>  <  sse 
did  not  port  her  helm,  but,  on  the  contrary,  starboarded  her  helm,  and  that  the 
Collision  was  occasioned  by  the  Deesse  neglecting  to  port  her  helm,  as  required  by 
law.  and  by  other  misconduct  on  her  part. 

The  evidence  was  taken  orally,  in  open  Court,  and  the  learned  Judge  (The  Right 

*  Present:  Lord  Chelmsford.  Lord  Kingsdown,  and  Sir  John  Taylor  Coleridge. 
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Dr.  Lushin^ton),  who  was  assisted  by  Trinity  Masters,  in  addressing  the  Elder 
stated,  that  it  appeared  to  him,  upon  the  best  consideration  that  he  could 
that  their  ultimate  decision  must  mainly  depend  upon  the  fact  of 
^vlu.  |  the  Moderation  carried  lights.     That  it  appeared  from  the  pleadiugs 

and  evidence  that  the  I  --     meeting  the  .V  i,  that,  unless  some  par- 

ticular cirem.  -  -  &,  it  was  the  duty  of  the  Deesse  to  have  ported  her 

That  it  was  admitted  on  all  hands  that  that  was  not  done,  and  that  it  was 
[■531]  -  low,  that  the  circun  ■  -     f  the  case  rendered  it  :. 

.ier  to  depart  fron  -  atutory  rule:  and  that  she  must  satisfactorily 

mt  for  her  having  starboarded  her  helm  instead  of  porting  it.     That  her  mode 

of  accoui  as,  that  it  was  impossible  to  see  the  barque,  the  Moderation, 

at  an  earlier  period,  as  she  had  no  lights  :  and.  therefore,  the  question  arose,  whether 

it  the  Moderation  carried  lights.     He  further  observed.  "We  are  generally  of 

:ou,  that  the  affirmative  evidence  that  lights  were  exhibited  is  better  evidence 

sses  who  state  that  they  did  not  see  them,  as  those  who  swear  the 

re  not  burning,  must  be  perjured,  if  they  depose  falsely  on  that  matter, 

.0  state  they  did  not  See  them  may  have  been  mistaken.     Now.  what 

would  justify  the  schooner  in  the  com  -     -       pursued?    I  apprehend,  only  this,  that 

from  the  of  the  lights  and  the  darkness  of  the  night,  she  could  not  see  the 

ue  in  tin*  Lve  which  way  she  was  _  0  she  starboarded  her 

ause  the  barqu    _      -    1'ar  down  on  her  starboard  hand,  that  if  the  - 

bad  ported,  and  the  barque  had  ported  too,  they  would  come  so  near  as  to  risk 

.'llision.     You  must."  he  added,    "form  your  conclusions  upon  a 
sideration  of  the  whole  of  the  evidence.     There  is  one  other  matter  necessary  to 
•    out   to   you,  that  is,  what   sort   of    a   look-out  there  was   kept  on  board   the 
- 

The  Court  and  the  Elder  Brethren  having  retired  for  consultation,  upon  their 
return,  the  learned  Judge  said  : — We  are  of  opinion,  that  the  burden  of  proving  that 

•    >n  carried  lights,  was  upon  her,  [532]  and  we  think  that  the  evid 

produced  is  not  sufficient  to  prove  the  affirmative,  though  the  helmsman  might  have 

:  the  lights.     We  are  more  inclined  to  this  opinion,  because  other 

witni       -  .ailed  to  prove  the  fact  in  question.     We  think  that  the 

r         ■  -  _ .  cen  light,  was  not  justified  in  porting 

.  at  so  late  a  period.     We  consider  that  the  mate  of  the  Deesst  was  greatly  to 

blan.  5    the  deck  until  relieved,  but  the  evidence  due-  ■       ■   that  the 

We  attribute  this  collisii 
_  improperly  ported  her  helm,  and  we  think,  that  it  was  nut  caused 
bv  what  was  done  on  board  the  Dea 

,:.  Phillimore)  and  Mr.  Brett.  Q.(   .  :    1  the  Appellant, 
submitted  that  the  judgment  was  erroneous:  — 

iltimately  de  t  the  burden  of  proof  lay  upon  the  Moderation 

arried  pi  e  burden 

:  Judge  :: 
addr  -  Second,  in  deciding  that  the  M 

1  carry  |  u  the  due  presum] 

,t  to  have  been  that  the  .If' 
Third,  in  <}• 

-  the  [533]  evid 
is  in  view.     Fourth,  in  holding  that  not;,     j 
•uted  to  the  eolli> 

.and 
^uld  have  been  no  colli* 
and  '  the  parties  was  whether  her  m 

- 
hich  the  collision  might  have  been  prevei 
lely.  that  she  kept  an  i:  • 
Sixth,  in  no- 
irden  lay  on  the  Dt 
and  in   nol  _    -hat   she  had 
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burden  of  proof  ;  and  seventh,  in  giving  judgmenl  in  favour  of  the  Deesse,  not  upon 
,,  case  in  conformity  with  thai  set  up  in  the  petition,  and  which  was  inconsistent 
with  and  different  from  the  case  set  up  in  the  pleadings. 

Dr.  Deane,  Q.C.,  and  Mr.  E.  C.  Clarkson,  for  the  Res] dent,  on  the  other  hand. 

contended,  that  the  finding  and  judgment  of  the  Court  below  was  fully  borne  out 
by  the  evidence  and  was  correct  in  law,  and  ought  to  be  affirmed  with  costs.  They 
commented  on  the  evidence,  and  insisted  that  the  burden  of  proof  thai  the 
Moderation  carried  lights,  lay  upon  her,  and  that  the  judgment  of  the  Court  bekrw 
was  well  founded,  in  the  absence  of  that  proof,  and  the  non-compliance  with 
[534]  the  Statutory  rule  by  the  Deesse,  in  not  porting  her  helm  at  the  same  time 
as  the  Moderation,  was  justified  by  the  circumstances  of  the  case,  and  the  reasons 
thereof  were  sufficiently  set  forth  in  the  petition  to  admit  of  its  proof  by  the  evi- 
dence in  the  cause. 

Their  Lordships'  judgment  was  pronounced  by 

Lord  Chelmsford  (Dec.  12,  1863). — In  this  appeal,  in  a  suit  for  recovery  of 
damages  in  respect  of  a  collision  brought  by  the  owner  of  the  schooner  Deesse, 
against  the  owner  of  the  barque  Moderation,  the  Appellant,  the  owner  of  the 
Moderation,  offered  two  grounds  of  objection  to  the  judgment  against  him — 

First,  that  the  learned  Judge  of  the  Court  of  Admiralty  declined  to  decide  a 
question  essential  to  the  proper  determination  of  the  suit:  and 

Secondly,  that  his  judgment  proceeded  upon  a  ground  which  was  not  raised 
upi.ii  the  pleadings. 

The  Appellant's  case  is,  that,  just  before  the  collision,  the  vessels  were  sailing 
in  opposite  directions,  in  such  a  relative  position  that  the  rule  prescribed  by  the 
296th  section  of  the  Merchant  Shipping  Act,  17th  and  18th  Vict.  c.  101,  applied,  and 
both  vessels  were  bound  to  put  their  helms  to  port,  "  unless  the  circumstances  of  the 
case  were  such  as  to  render  a  departure  from  the  rule  necessary."  That  the  Re- 
spondent does  not  allege  the  existence  of  any  such  circumstances,  but  attempts  to 
excuse  his  non-compliance  with  the  rule  by  reason  of  the  Moderation  not  having  any 
lights  exhibited,  in  consequence  of  which  it  could  not  be  knoxvn  which  way  she  was 
proceeding.  That  [535]  the  question  whether  the  Moderation  carried  lights  or  not 
at  the  time  of  the  collision  was,  therefore,  the  vital  question  in  the  cause  which  the 
Judge  was  bound  to  decide  one  way  or  the  other.  In  one  sense  it  is  undoubtedly 
true  that  the  question  of  lights  would  be  an  essential  one  to  determine.  For  if  the 
l)t  esse  was  bound  to  have  ported  her  helm,  and  could  only  excuse  herself  for  not 
doing  so  by  the  absence  of  lights  on  the  Moderation,  the  finding  that  the  Moderation 
had  lights  would,  of  course,  have  been  decisive  of  the  case  against  the  Deesse.  But, 
on  the  other  hand,  if  the  Deesse  was  not  bound  to  have  ported  her  helm,  the  case 
would  not  Have  turned  upon  the  question  of  lights,  although  the  Deesse  might  have 
attempted  to  excuse  herself  for  a  supposed  error  by  the  assertion  of  a  fact  which  was 
not  proved.  In  any  view  of  the  case  the  question  of  lights  was  certainly  an  im- 
portant one,  and  evidence  xvas  properly  adduced  upon  it  on  both  sides.  The  Appel- 
lant insists  that  his  evidence  being  affirmative,  ought  to  be  more  regarded  than  that 
of  the  Respondent,  which  is  only  negative.  But  negative  evidence  sometimes 
approaches  very  nearly  to  that  of  a  positive  character,  as  in  the  present  case,  where 
the  witnesses  were  on  board  the  Moderation  after  the  collision,  when  the  lights  were 
said  to  have  been  burning,  and  state  that  they  saw  none.  In  the  Appellant's  affirma- 
tive evidence,  the  helmsman  ought  not  to  be  reckoned,  because,  although  he  states 
positively  enough  that  he  saw  the  lights,  and  it  was  suggested  that  though  the  lights 
themselves  might  be  screened  from  his  view  where  he  stood  at  the  helm,  vet  that  he 
might  see  them  reflected  upon  the  atmosphere,  their  Lord-[536]-ships  are  told  by 
their  Nautical  advisers  that  this  is  not  at  all  probable.  The  learned  Judge  of  the 
Court  of  Admiralty  might  well  be  warranted,  therefore,  in  preferring  the  negative 
evidence  of  the  Respondent  to  the  single  affirmative  witness  of  the  Appellant.  But 
it  is  objected  that  the  learned  Judge  improperly  shifted  the  onus  of  proof,  and  threw 
upon  the  Appellant  the  duty  of  proving  that  the  Moderation  carried  lights,  instead 
of  requiring  the  Respondent  to  prove  that  she  had  no  lights.  This,  however,  seems 
to  be  inaccurate.  In  his  summing  up  the  learned  Judge  distinctly  told  his  Assessors 
that  it  lay  upon  the  Deesse  to  show  the  reason  which  rendered  it  impracticable  for 
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her  to  obev  the  directions  of  the  Statute  ;  the  only  reason  alleged  being  the  absence 
of  lights  on  the  Moderation.  When  the  learned  Judge,  therefore,  after  the  whole 
of  the  evidence  had  been  considered,  used  the  words.  "  We  are  of  opinion  that  the 
burden  of  proving  that  the  Moderation  carried  lights  was  upon  her"  {ante  [1  Moo. 
P.C.  (X.S.i  .  p.  531),  he  must  have  meant  that  tiie  negative  evidence  of  the  Re- 
spondent had  thrown  upon  the  Appellant  the  necessity  of  offering  affirmative  proof, 
and  that  he  had  not  satisfactorily  discharged  himself  of  the  obligation.  This  view 
of  the  meaning  of  the  learned  Judge  will  serve  to  dispose  of  the  objection  of  his 
not  having  decided  the  question  of  lights,  because  it  necessarily  involves  an  opinion 
upon  tiie  poiut.  But  the  learned  Judire  was  not  bound  to  determine  the  question  of 
lights  at  all.  if  in  his  judgment  the  case  could  be  decided  without  any  referena 
it.  And  such  was  his  opinion,  for  he  considered  that  the  Moderation  was  solely  to 
blame,  because  she  was  [537]  not  justified  in  porting  her  helm  at  so  late  a  period 
after  seeing  the  vrreen  light  of  the  Deesse.  To  this,  however,  the  Appellant  objects 
that  such  a  -  -  this  is  never  suggested  by  the  Respondent  upon  his  petition.  But 
their  Lordships  think  that  there  is  no  ground  for  this  objection.  The  Respondent 
in  the  third  article  of  his  petition  says,  that  the  Moderation  was  first  seen  upon  the 
--arKiard  bow  (which  of  course  was  that  upon  which  the  /■  green 

light  would  be  seen  from  the  Moderation),  and  that  the  Moderation  afterwards, 
under  a  port  helm,  ran  into  and  struck  her  on  her  starboard  bow.  This  is  not  like 
a  case  where  the  injury  is  alleged  to  have  taken  place  in  a  manner  totally  different 
from  that  which  is  afterwards  proved,  for  here  the  manner  in  which  the  collision 
was  produced  is  described,  not  specifically  indeed,  but  in  general  terms,  and  it  was 
substantially  proved. 

The  turning-point  in  this  case  is  the  question  upon  which  side  the  vessels  were 
first  seen  from  each  other.  The  evidence  of  the  Respondent  is  very  strong  to  show 
that  the  Moderation  was  first  seen  on  the  starboard  side  of  the  Deesse.  On  the  pan 
of  the  Appellant  one  witness  states,  that  they  first  saw  the  red  and  not  the  green 
light  of  the  Deesse  from  the  Moderation,  but  in  this  he  is  at  variance  with  the 
Appellant's  own  preliminary  Act.  which  states,  that  both  the  red  and  the  green 
lights  of  the  Deesst  were       -  Their  Lordships  are  satisfied  upon  the  evidence 

that  the  Moderation  must  have  seen  the  green  light  of  the  Deesse  in  the  first  instance 
and  before  she  ported  :  and  if  so.  the  whole  case  may  be  disposed  of  upon  a  very  short 
ground.  Whether  the  Deesse  had  seen  [538]  the  course  of  the  Moderation,  or  not. 
in  other  words,  whether  the  Moderation  carried  lights  or  not.  it  was  the  duty  of  the 
Deesse.  seeing  the  Moderation,  on  her  starboard  bow,  not  to  port  her  helm,  but  to 
keep  her  course,  which  she  did  :  she  was.  therefore  (apart  altogether  from  the  ques- 
tion of  lights i.  entirely  right.  The  Moderation,  seeiii'j  the  Dees<e  on  her  starboard 
bow,  ought  not  to  have  ported,  and  is.  therefore,  alone  to  blame,  and  their  Lordships 
will  recommend  to  Her  Majesty  that  the  judgment  be  affirmed,  with  costs 

[Mews'  Dig.  tit.  SHIPPING:  A.  XX.  Collision.   11.  b.  An.  27.     S.C.  0  L.T.  E 

1  Mar.  Law  Cas.  (O.S.),  +13.     As  to  Admiraltv  jurisdiction  of  Privv  Council, 
ote  t..  Laird  v.  Broicniie,  1862,  1  Moo.  P.C.  (N.S.),  41.] 
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F.  Moore,  Barrister-at-Law.     Vol.  11.  X.S. 


ON  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY  OF  ENGLAND. 

PHILIP  HENRY  DEAN  and  Others,  the  owners  of  the  Europa, — Appellants ; 
THOMAS  RICHARDS  and  Others,  the  owners  of  the  late  schooner  Integrity, — 
Respondents*  [July  17,  1863]. 

The   Euro  pa. 

A  maritime  lien  for  damages  caused  by  a  collision  follows  the  ship  causing  the 
damage  into  whosesoever  hands  she  may  go,  and  can  be  enforced  at  any  time, 
provided  there  has  been  no  improper  delav,  or  laches,  in  enforcing  such  lien 
[2  Moo.  P.C.  (X.S.i  20]. 

Circumstances  in  which  it  was  held,  that  a  delay  of  three  years  to  arrest  the  ship 
was  not  an  unreasonable  delay,  the  owners  of  the  damaged  vessel  having 
used    reasonable   diligence  to   discover   h  r   whereabouts. 

Reasonable  diligence  means  not  doing  everything  possible,  but  doing  that,  which. 
under  ordinary  circumstances,  and  having  regard  to  expense  and  difficulty, 
could  be  reasonably  required  [2  Moo.  P.C.  (N.S.)  21]. 

A  cause  of  damage,  promoted  by  the  Respondents,  the  owners  of  the  late  schooner 
Integrity,  against  the  Europa,  her  tackle,  apparel,  and  furniture,  and  against  the 
Appellants,  the  owners  thereof,  intervening. 

[2]  The  action  was  instituted  in  February.  I860,  in  consequence  of  a  collision 
which  occurred  between  the  Europa  and  Integrity,  off  Cape  St.  Vincent,  on  the 
13th  of  December.  ISo'J.  when  the  latter  vessel  was  lust.  The  Europa  was  not  arrested 
till  the  month  of  January.  1863.  after  having  been  sold  to  a  hona  fide  purchaser, 
without  notice  of  the  damage,  and  the  principal  question  was.  whether,  under  the 
circumstances,  the  maritime  lien  continued  :  the  owners  of  the  Integrity  as  con- 
tended by  the  Appellants,  the  owners  of  the  Europa.  not  having  u*ed  due  diligence 
in   causing  her   arrest. 

The  Europa  was  a  brig  of  109  tons  register,  at  the  time  of  the  institution  of  the 
Buit  bel  mging  to  the  port  of  Liverpool,  but  at  the  time  of  the  collision  she  belonged 
to  the  port  of  New  Windsor  in  Nova  Scotia,  and  was  owned  by  William  Walters, 
her  then  Master,  and  other  persons  resident  abroad,  and  was.  at  the  time  of  the 
collision,  on  a  voyage  from  Scotland  to  Marseilles  in  France.  The  Integrity  was  a 
mer  of  107  ton-  register  tonnage,  and  belonged  to  the  port  of  Madoc,  in  North 
Wales.  At  the  time  of  the  collision  she  was  on  a  voyage  from  Huelva.  in  Spain,  to 
Newcastl  . 

On  behalf  of  the  Integrity,   it   was  pleaded,   that   while  in   prosecution   of  her 

*   Present:    Lord   Kingsdown,   Lord   Chelmsford,   and   Lord   Wmslevdale. 
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e,  she  was.  on  the  13th  of  December,  1859,  >>ff  Cape  St.  Vincent,  closehauled  on 

.  with  her  regulation  lights  burning,  and  a  proper  look-out  kept. 

>  :nd  at  the  time  being  N.N.E.,  and  the  weather  tine  and  clear.       That,  under 

umstances,  the  Europa  was  perceived  at  a  distance  of  three-quarters  of 

a  mile  on  the  port  bow,  and  approaching  the  Integrity  :  that  the  helm  of  the  Integrity 

was  thereupon  ported,  but  that  the  Europa  continued  her  course  without  [3]  altera- 

..nd  struck  the  Integrity  stem  on  in  her  main  rigging,  causing  her  to  sink. 

I-.  answer  to  this  -Hants,  the  present  owners  of  the  Europa  alleged,  that 

••>ived  in  Liverpool  on  the  8th  of  November.  1861,  from  the  port 

-ario.  in  South  America,  was  advertised  for  sale  in  the  Liverpool  Telegraph 

i  of  the  19th,  201       21st,  and  22nd  days  of  the  month  of  November,  in  the 

folio"      _  ■         '  For  sale,  the  tine  useful  Brig  Europa,  190  tons  register,  built 

356,  now  discharging  her  cargo  in  perfect  order  from  the  River 

Plate.       For  inventory  and  particulars  apply  to  the  Captain  on  board,  or  to  G.  P. 

Oxhv  I      .   in.  Rumford  Place."  and  was  afterwards  transferred  by  Alexander 

M   Dougall,  shipowner,  of  Maitland.  in  Nova  Scotia,  who  was  in  Liverpool  at  the  time, 

to  the  Appellant.  Philip  Henry  Dean,  for  the  sum  of  £7*5.  by  BiU  of  sale,  bearing 

date  the   281      N   vember,   1861.  and  was  registered  in  his  name  as  owner,   at  the 

if  Liverpool  on  that  day,  and  that  having  undergone  expensive  repairs  in  the 

graving  dock,  sailed  for  Lagos  on  the  2-tth  of  December  following,  and  returned 

t"  Liverpool  on  the  22nd  of  June.   1862.  and  having  loaded  a  general  cargo  for 

Vera   Cruz,   sailed  on  the  22nd  of  July.    1^62.   and  that   she   again   arrived  from 

Alvirado.  in  Spain,  on  the  10th  of  January.  1863,  and  was  on  the  1-lth  of  that  month 

arretted   in    this   suit.        That   the   Appellant.    Dean,   transferred   on   the   23rd   of 

December.   1861.   8  64    shares   in  the  vessel  to   George   Beaumont  Dean  for    £100. 

and  other   :  res  to  Maria  Griffiths  for  the  same  sum.  and  that  on  the  3rd  of 

12,  he  further  transferred  16  64  to  one  Cox  for  £200.  and  that  at  the  time 

of   the   purchase   of   the   vessel   by   the   Appellant.    Dean,    and   of   the   several    [4] 

transfers  above  referred  to,  neither  the  Appellant.  Dean,  nor  the  several  transferees, 

•her  Appellants,  had  any  knowledge  of  the  circumstances  alleged  in  the  petition 

-  of  the  Integrity.     That   the   Respondents  might  have  arrested  the 

Europa,  and  prosecuted  proceedings  against  her  during  the  months  of  November 

and  December.  1861,  or  daring  The  months  of  June  and  July.  1862.  had  they  exercised 

due  diligence  in  that  behalf,  and  that  the  Appellants,  on  the  faith  of  there  being 

such  maritime  lien  as  that  set  up  by  the  Respondents  attaching  to  the  Europa 

had  expended  large  sums  of  money  upon   altering,   adding  to.   and  repairing  the 

same,  and  entered  into  binding  engagements  for  her  employment  :  and  that  after 

the   unreasonable   delay   of  the   Respondents   to   arrest    and   prosecute  proceedings 

against  the  Europa,  it  would  be  inequitable  for  the  Court  to  entertain  their  claim, 

and  on  these   grounds  they   prayed  the  Court   below   to   dismiss   the  suit,   and  to 

■lemii  the  Respondents  in  demurrage  and  costs. 

In  reply  to  this  answer,  it  was  pleaded  on  behalf  of  the  Respondents,  the  on 
e  Integrity,  that  on  the  27th  of  December.  1859,  they,  through  the  Secretary 
of  the  Port  Ma  doc  Mutual  Ship  Insurance  Society  where  the  Integrity  was  in- 
sured, instructed  their  Proctors.  Messrs.  Pritchard,  to  take  procedings  against 
the  Europa  in  respect  of  the  collision,  and  that  in  January.  1860,  the  Proctors 
havii  lined  that  the  Europa  was  loading  at  Marseilles  for  Rio  de  Janeiro. 

wrote,  "i:  the  18th  of  that  month,  to  Messrs.  Longlands.  Cowell.  and  Co..  who  were 
altar  for  several  Marine  Insurance  Companies,  instructing  them  to 
take  proceed:    s  Bt  the  Europa,  on  the  Respondent's  behalf.  [5]  with  a  view 

■  Gibraltar;  that  to  this  communication  they  received  a  reply, 
dated  tin-  28th  of  January,  but  which  did  not  reach  them  till  al>out  the  6th  of 
February  following,  stating  that  a  guarantee  of  indemnity  would  be  required,  and 
their  Proctors  finding  that  the  Euro/*/  would  have  passed  through  the  Straits  before 
the  necessary  arrangements  could  be  completed,  abandoned  the  proceeding 
Gibraltar.  That  in  the  latter  part  of  January,  1860.  their  Proctors  caused  in- 
quiries to  be  made  at  Glasgow,  and  other  (laces  in  Scotland,  and  ascertained  that 
the  Europa  had  sailed  from  Marseilles  on  the  3rd  .if  February,  bound  for  Falmouth, 
for  orders,  and  that  probably  her  Master  had  the  option  of  calling  at  Plymouth. 
rod  their  P  Further  ascertained  that  her  destination  w 
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get  forth  in  Lloyd's  Listj  and  they  thereupon  extracted  two  warrants  from  the 
High  Court  of  Admiralty,  and  delivered  the  same  to  the  Marshal  for  execution, 
and  they  were  duly  transmitted  for  execution  to  the  ports  of  Plymouth  and  Falmouth. 
and  that  oi  out  the  24th  of  the  month  of  February,  they  further  instructed 

KD  Agent  to  keep  a  vigilant  look-out  at  Falmouth,  in  the  event  of  the  vessel  merely 
calling  off  the  port  :  but  that  the  Europa  did  no  enter  either  the  port  of  Plymouth 
or  Falmouth.  That  on  the  13th  of  the  month  of  February.  I860,  their  Proctors 
wrote  to  Mr.  Dwyer,  a  Proctor  in  Dublin,  instructing  him  to  extract  a  warrant  from 
the  Court  of  Admiralty,  in  Ireland,  for  the  arrest  of  the  Europa  at  gueenstown, 
should  she  call  there  :  and  that  Mr.  Dwyer  transmitted  their  letter  to  Mr.  Hamilton, 
also  .i  Proctor  in  Dublin,  who,  on  the  next  day  extracted  a  warrant  from  the  Court 
of  Admiralty  of  Ireland,  for  the  arrest  of  the  Europa,  should  [6]  she  call  at  Qui 
town,  or  any  port  in  the  neighbourhood  ;  that  the  warrant  was  several  times  renewed. 
but  that  the  Europa  did  not  enter  any  port  in  Ireland.  That  Mr.  Hamilton,  during 
the  years  1860,  1861,  and  1862,  caused  a  watch  to  be  kept  for  the  arrival  of  the 
Europa  at  Queenstown,  or  any  port  in  Ireland,  and  that  in  December,  1860.  having 
heard  of  the  arrival  of  a  vessel  of  that  name  at  Belfast,  he  caused  inquiry  to  be  made 
there,  and  found  that  it  was  not  the  vessel  proceeded  against.  That  on  the  1st  of 
March.  1860,  the  Respondents'  Proctors  ascertained  that  the  Europa  had  left 
Marseilles  for  Cette.  in  Spain,  there  to  load  a  cargo  for  Pernambuco,  and  they  also 
ascertained  about  the  same  time  that  Walters,  the  Master  of  the  Europa,  when  at 
Marseilles,  in  January,  1860,  had  stated  to  one  Stewart,  that  he  had  recently  run 
down  an  English  schooner,  near  Gibraltar,  and.  therefore,  should  not  put  into  an 
English  port  for  some  time.  That  the  .Secretary  of  the  Society  in  which  the  Integrity 
was  insured  during  the  years  186U.  1861,  and  1862.  examined  The  Shipping  and 
Mercantile  Gazette,  in  order  to  discover  the  whereabouts  of  the  Europa,  and  com- 
municated to  the  Proctors,  from  time  to  time,  the  information  thus  obtained.  That 
the  Respondents"  Proctors  on  the  16th  of  July,  1860,  caused  a  search,  to  be  made 
at  Lloyd's,  among  the  shipping  documents  transmitted  thither  from  South  America, 
and  ascertained  that  the  Europa  arrived  at  Rio  de  Janeiro,  on  the  24th  of  April, 
1860.  and  on  the  10th  August.  I860,  they  ascertained  by  a  further  search  at  Lloyd's, 
that  on  the  9th  of  July,  1860,  the  Europa  was  at  Rio  de  Janeiro,  loading  for  Monte 
Video,  and  on  the  9th  of  October.  1860.  they  ascertained  by  a  further  search  at 
Lloyd's  that  she  arrived  at  Monte  Video  on  the  13th  of  [7]  August.  1860,  and  on  the 
12th  of  December,  1860,  they  ascertained  by  further  search  at  Lloyd's,  that  on  the 
18th  of  September,  1860,  the  Europa  sailed  from  Monte  Video  for  Cadiz;  that 
some  days  afterwards  they  caused  a  further  search  to  be  made  at  Lloyd's,  among 
the  papers  transmitted  thither  from  Cadiz,  but  were  unable  to  discover  any  trace  of 
the  vessel's  arrival  there.  That  in  the  early  part  of  January.  1861.  the  Respondents' 
Proctors  instructed  Mr.  James  Paddle,  a  clerk  in  the  Jerusalem  Coffee  House,  whose 
duty  was  daily  to  inspect  the  Shipping  and  Mercantile  Gazette,  and  Lloyd's,  and 
other  shipping  lists,  to  keep  a  careful  watch  for  any  notice  of  the  Europa,  and  to 
communicate  any  information  so  obtained  to  them,  and  that  in  accordance  with 
such  instructions.  Paddle  kept  a  careful  watch  for  the  Europa  during  the  years 
1861  and  1?62  :  and  that  on  the  6th  of  February.  1861,  he  ascertained  that  the 
vessel  had  sailed  from  Cadiz  on  the  24th  of  January,  and  that  on  the  19th  of  January. 
1863.  he  further  ascertained  that  she  had  arrived  at  Liverpool  on  the  12th  of  that 
month,  and  that  he  communicated  this  information  to  the  Respondents'  Proctors. 
and  that  between  the  dates  of  6th  of  February,  1861,  and  19th  of  January.  1863, 
he  did  not  discover  or  communicate  to  the  Respondents'  Proctors  any  information 
as  to  the  vessel.  That  during  the  years  1861  and  1862,  the  Respondents'  Proctors 
watched  the  reports  in  the  Times  newspaper,  with  reference  to  the  arrival  of  vessels 
in  English  ports.  That  about  the  30th  of  December,  1862,  the  Respondents'  Proctors 
ascertained  from  the  Times,  that  another  vessel  called  the  Europa,  had  arrived 
at  Liverpool  the  day  previous,  and  on  making  a  further  search  at  [8]  Lloyd's,  they 
then  for  the  first  time  ascertained  that  the  Europa  had  been  to  this  country,  changed 
her  Master,  and  had  left  Vera  Cruz  in  October,  1862,  bound  for  Gotzacarlos,  in 
Central  America  :  and  that,  thereupon  thev  instructed  one  Eves,  a  clerk  in  Lloyd's 
Enquiry  Office,  to  look  out  for  the  Europa.  and  that  on  the  13th  of  January.  1863, 
he  informed  the  Respondents'  Proctor  that  the  Europa  had  arrived  at  Liverpool. 
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from  Minatitlan,  on  the  10th  of  that  month:  thereupon  the  Respondents'  Proctors 
extracted  a  warrant,  under  which  the  Europa  was  arrested,  on  the  1-tth  of  January, 
That  in  February.  1860,  Walters,  the  then  Master  of  the  Europa,  had.  when 
clearing  outwards  from  Marseilles,  falsely  represented  to  the  Custom-house  authori- 
ties there,  that  he  was  bound  to  Falmouth  for  orders,  whereas,  in  fact,  he  was  bound 
for  Cette.  in  Spain:  and  that  in  July.  1861.  Walters  had.  on  clearing  outwards 
from  Mi  '  Video,  falsely  represented  to  the  Custom-house  authorities  there,  that 
he  was  bound  for  Falmouth,  whereas  he  was.  in  fact,  bound  for,  and  proceeded 
iverpool;  and  that  such  false  representations  were  made  with  a  view  to  deceive 
and  mislead  t  -       That  for  some  years  prior  to  the  collision  up  to  the 

present   time,   the   Europa   had   not   entered  the  port   of   Liverpool,   except   on  the 
-  mentioned  in  the  answer,  and  that  the  Respondents  had  no  reason  to  know 
that  she  was  more  likely  to  proceed  to  Liverpool  than  any  other  port,  and  that  they 
never  heard  that  she  had  done  so  until  on  or  about  the  30th  of  December.  1S6"2.  and 
that    they    never    heard   or   knew   of   the   sale   of   the   vessel    to    the   Appellants. 
T     -   in  the  Mercantile  Navy  List,  for  1863.  there  are  to  be  [9]  found  eight  vessels 
called  the  Europa,  and  six  vessels  called  the  Europe,  and  that  they,  the  Respondents. 
had  made  all  reasonable  and  proper  efforts  to  enforce  their  maritime  lien  against 
the  Europa,  in  respect  of  the  damage,  and  had  not  been  guilty  of  unreasonable 
neglect,  or  delay,  in  arresting  the  vessel  and  prosecuting  their  claim  against  her. 
To  this  the  Appellants  rejoined,  that  the  Secretary  of  the  society  in  which  the 
rity  was  insured  did  not,  as  alleged,  examine,  during  the  years  1861  and  I  -    . 
the  Shipping  and  Mercani  ■•  :  nor  did  Paddle  during  these  years  keep  a 

careful  watch  for  any  information  as  to  the  Europa  in  the  newspapers  and  lists: 
her  further  alleged,  that  the  arrival  at  the  port  of  Liverpool,  on  the  8th  of 
November.  1861,  of  two  vessels  named  the  Europa,  one  of  them  being  the  vessel  pro- 
ceeded against   from  Rosaria.  was  duly  notified  in  the  Shipping  and  Mercantile 

■  That  day.  and  in  the  Times  and  other  London  papers  of  the  day  folio  v 
That  the  departure  of  the  Europa  from  Liverpool,  bound  for  Lagos,  on  the  23rd  of 
December.  1861,  was  duly  notified  in  the  Shipping  and  Mercantile  Gazette,  in  the 
London   T  mes,  and  in  other  London  papers  on  the  25th  of  December.     That  the 
arrival  at  Liverpool  of  the  Europa.  from  !  the  21st  of  June,  1862.  was  duly 

notified  in  the  Shipping  and  Mercantile  Gazette,  and  other  London  papers  of  the 
23rd  of  that  month.  That  the  departure  of  the  Eitropa,  from  Liverpool,  for  Vera 
Cruz,  on  the  2 1st  of  July.  1862.  was  duly  notified  in  the  Shipping  and  Mercantile 
<■  •.  and  other  London  papers  of  the  23rd  of  that  month. 

[10]  The  cause  was  heard  on  the  16th  of  April.  1863.  and  on  the  conclusion  of  the 
evidence  as  to  the  cause  of  the  collision,  the  Court,  assisted  by  Trinity  M 
pronounced  that  the  Europa  was  solely  to  blame  for  the  collision.  The  Court  re- 
el its  judg  in  the  question  of  the  alleged  laches  of  the  Respondents  in  not 
sooner  am  ;  and  on  the  13th  of  May.  1863.  judgment  on  this  point 
was  pronounced  by  the  learned  Judge  (the  Right  Hon.  Dr.  Lushington)  as  follows:  — 
"  The    action     was    originally    entered     in     February,  1860.    but     the    warrant    of 

si     was     not     filed     till     February,   1863.       With     regard     to     the     coll  is 
itself,  there  is  no  defence.     0  idence  indeed  the  Court  necessarily  came 

to  the  conclusion  that  the  Europa  was  to  blame.     But  with  regard  to  the  claim  of 
maritime  lien  on  the  Europa.  the  defence  is  founded  on  the  following  circumstai 
which  are  pleaded  :  namely,  that  the  Europa  has  changed  hands  :  that  Mr.  Dean,  the 
purchased  her  at  Liverpool  in  November,  1861,  after  she  had  been 
advertised  for  sale:  that  subsequently  Deal    sold  shares  in  her  to  various  pers 
that  she  sailed  for  L;l-  mber,  1861  :  that  she  returned  to  Liverpool  on  the 

of  June,  1862  ;  and  -ailed  again  for  Vera  Cruz  on  the  22nd  of  July:  thai 
lant,  D(  an,  to  whom  lie  sold  the  shares  had  no  notice  of  the  present 

claim  :  and  the  Defendant  charges  laches  on  the  part  of  the  present  Plaintiffs.     The 
Plaintiffs  reply  by  stating  all  the  measures  they  pursued  to  discover  and  arrest  the 
The  Defendants  rejoin  by  pleading  that  notice  of  the  arrival  and  departure 
•   Liverpool  was  published  in  the  Shipping  Gazette.     The  question  to 
[11]  i  by  the  •  -    whether  the  Plaintiffs  have  lost  their  lien  upon  the 

ship  by  reason  of  negligence  and  laches.  It  is  settled  law  that  a  just  claim  for 
dam;.  _  •  a  lien  against  the  shin  doing  the  damage,  and  that  that  lien  may 
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be  enforced  where  there  has  been  no  improper  delay  or  laches.     The  law  is  laid  down 
hv  the  Judicial  Committee  in  the  following  words,  "This  rule,  which  is  simple  and 
intelligible,  is.  in  our  opinion,  applicable  to  all  cases,     li  is  nol  necessary  to  say  that 
the  lien  is  indelible,  and  may  not  be  lost  by  negligence  or  delay,  where  the  rigl 
third  parties  may  be  compromised;  but  where  reasonable  diligence  is  used,  and  the 

proceedings  are  had  in  good  faith,  the  lien  may  be  enforced  into  whosesoever  posses 

sion  the  thing  may  come.1     Looking  at  all  the  circumstances  of  this  case,  and  re- 
membering the  lapse  of  time  since  the  right  of  action  arose,  the  Court  has  to  coi 
whether,  in  accordance  «  ith  the  principle  thus  laid  down  in  the  judgment  of  the  Bold 
Buccleugh,  (7  Moore's  P.C.  I  i  the  right  to  enforce  the  lien  is  barred.     That 

this  claim   has  been   pursued  in  good  faith,  I  have  no  reason  to  doubt.     The   sole 

stion,  therefore,  is,  has  there  bi  sonable  diligence '  .'     That  is  the  expre 

of  the  Judicial  Committee.  Lapse  of  time  must,  indeed.  I  conceive,  be  an  ingredient 
in  all  these  eases  :  but  it  is  not  said  in  the  course  of  that  judgment  that  time  alone 
will  be  fatal  to  the  claim.  What,  then,  has  been  done  by  the  Plaintiffs,  tending  to 
prove  reasonable  diligence?  The  Europa,  which  did  the  damage,  belonged  to  Nova 
Scotia,  and  v.  ed  in  Foreign  trade.     The  principal  owner  of  the  Integ     • 

is  Mr.  Richards,  resident  at  Port  Madoc,  in  North  Wales  :  he  could  [12]  have  very 
little,  if  any.  means  of  ascertaining  where  the  Europa  was  to  be  found,  beyond  the 
information  contained  in  the  Shipping  Gazette,  in  fact,  Lloyd's  List.     He  did  that 
which  was  both  necessary  and  right  under  the  circumstances  :  he  immediately  com- 
municated with  the  Underwriters  who  had  insured  his  vessel — those  most  interested 
in  discovering  the  aggressor  and  obtaining  payment  for  the  loss.     I  think  thai 
Richards  was  entirely  justified  in  the  course  he  pursued.     It  was  the  best  course  for 
the  attainment  of  the  object   in  view.     At  the  same  time  I  must  observe  that  the 
Underwriters  must  be  considered  his  agents  in  the  matter,  and  if  there  were  any 
laches  on  their  part,  or  of  those  employed  by  them,  the  claim  against  the  ship  would 
be  affected  thereby.     I  think  Richards  is  fully  acquitted  of  any  personal  laches.     He 
did  all  in  his  power  by  constant  reference  to  the  Shipping  Gazette  and  setting  the 
rwriters  in  motion.     Next  let  me  consider  the  conduct  of  the  insurers.     Mr. 
Barrow  was  the  Secretary  of  the  Insurance  Company  at  Port  Madoc.  in  Wales.     I 
do  not  think  it  necessary  to  go  in  detail  into  an  inquiry  of  all  the  measures  he  pursued 
or  the  correspondence  he  carried  on.     I  really  am  at  a  loss  to  conceive  how  Mr. 
Barrow,  resident  at  Port  Madoc,  with  no  more  information  than  that  obtained  from 
the  protest,  could  have  done  more  than  he  did.     He  swears  that  during  the  whole  time 
he  continued  anxious  to  find  the  vessel,  that  he  did  all  in  his  power  to  find  her.     He 
never  knew  the  names  of  the  owners,  but  only  that  she  belonged  to  Nova  Scotia.     I 
abstain  at  present  from  further  comment  on  Mr.  Barrow's  evidence,  because  he  de- 
volved the,  charge  of  making  the  necessary  inquiries  upon  Messrs.  Pritchards,  the 
[13]  Pro  Tors.     A  wiser  measure  he  could  not  have  adopted  :  because  these  gentle- 
men, resident  in  Loudon,  had  much  more  ample  means  than  himself  of  making  the 
ssary  inquiries  successfully,  and  he  had  a  right  to  rely  on  their  experience  in 
such  matters.     I  must  say  that  such  reliance  is  most  fully  justified  by  the  conduct 
pursued  by  those  gentlemen.     Inquiries  were  made  at  Glasgow,  because  the  ship  had 
sailed  from  a  Scotch  port  :  there  was  a  correspondence  with  respect  to  Gibraltar, 'as 
she  was  expected  to  pass  through  the  Straits,  and  warrants  were  taken  out  to  be 
served  at  Plymouth  and  Falmouth  when  there  was  reason  to  believe  the  ship  would 
touch  there,  and  measures  were  adopted  to  detain  her  if  she  should  come  to  Ireland. 
With  respect  to  inquiries  in  London.  I  have  no  hesitation  on  expressing  my  opinion 
that  Messrs.  Pritchard  did  much  more  than  could  reasonably  be  required  of  them. 
1  refer  especially  to  their  personal  attendance  at  Lloyd's,  and  the  services  of  Mr. 
Charles  Pritchard.     To  insure  the  attainment  of  the  object  in  view  at  a  reasonable 
expense.    Messrs.    Pritchards   employed    Mr.    Paddle   and    another   clerk.     It    would 
answer  no  purpose  to  enter  into  a  particular  examination  of  the  correspondence; 
it  all  tends  to  prove  that  great  efforts  were  made  to  discover  the  vessel.     Whether 
the  destination  on  one  of  the  voyages  was  wilfully  concealed  or  misrepresented  cannot 
be  proved.     The  announcement  that  the  Europa  would  call  at  Falmouth,  when  her 
voyage  was  from  France  or  Spain  to  Pernambueo,  certainly  appears  verv  suspicious  ; 
but  this  is  not  of  much  importance  as  to  the  issue  in  this  cause,  because  even  if 
fraud  was  committed  by  the  original  owner  of  the  vessel,  it  would  be  difficult  to  say 

807 


I  MOORE  N.S..  14  DEAN  V.  RICHARDS — EtJROPA  (the)  [1863] 

that  it  could  affect  an  innocent  purchaser.  In  answer  to  this  case  it  is  [14]  alleged, 
on  behalf  of  the  Defendants,  that  there  are  many  circumstances  which  show,  to  adopt 
the  language  of  the  Judicial  Committee,  that,  reasonable  diligence,  was  not  used. 

-  i      i.  that  nothing  was  done  at  Nova  Scotia,  the  country  to  which  the  i 

belonged.     This  fact  is  true,  but  I  think  the  inference  attempted  to  be  drawn  from 

it  erroneous.     Certainly  it  was  not  incumbent  on  the  Plaintiffs  to  send  the  win:     - 

over  to  Xova  Scotia,  and  to  sue  the  owner  personally.     There  was  no  evidence  that  the 

ship  herself  was  there  :  nor  indeed  if  it  was,  and  even  with  the  Plaintiffs'  knowledge. 

I  could  attribute  very  little  weight  to  such  fact.     As  to  a  personal  action.  I  would 

•   the  question  stated  by  the  Judicial  Committee  is,  whether  there  was 

:iable  diligence  in  enforcing  the  lien — not  whether  a  personal  action  might  not 

rought,  as  it  certainly  could  have  been,  and  indeed  was.  in  the  case  of  the  Bold 

Buccleugh,  in  Scotland.     The  next  fact  alleged  by  the  Defendants  is,  that  this  vessel 

has.  during  the  time  which  has  elapsed  since  the  damage  was  done,  been  twice  at 

Liverpool.     It    is   contended   that   by   due   diligence   these   facts   might    have   been 

•     rtained,  and  the  vessel  arrested.     It  certainly  is  possible  that  by  the  employment 

of  an  agent  at  Liverpool  such  agent  might  have  discovered  the  vessel :  it  is  possible 

rhat  by  a  more  accurate  examination  of  Lloyd's  lists  the  same  discovery  might  have 

been  made,  notwithstanding  the  name  Europa  is  a  common  name  (not  less  than  six 

.me   appellation),   and  notwithstanding,  too,   the  change  of 

r.     All  this  is  true:  but  the  real  question  is.  whether,  in  order  to  preserve  the 

lien  on  the  ship,  it  was  incumbent  lor  the  Plaintiff,  to  have  an  agent  in  several  of  the 

principal  ports  of  this  kingdom,  and  [15]  incur  the  expenses  consequent  thereon.     It 

must  be  admitted  that  something  more  might  have  been  done,  but  in  almost  every 

ile  case  this  must  lie  so.     However,  what  I  have  to  decide  is.  whether  what  has 

been  done  constitutes  reasonable  diligence:  and  the  meaning  of  such  expression  is 

not  the  doing  of  everything  possible,  but  the  doing  of  that  which,  under  ordinary 

circu:  -  and  with  regard  to  expense  and  difficulty,  could  be  reasonably  required. 

I  am  of  opinion  that  the  acts  done  by  the  Plaintiffs  and  their  agents  do  constitute 

reasonable  diligence  :  and  I  must  decide  accordingly.     I  regret  that  this  loss  may  fall 

upon  the  Defendants  who  are  innocent  :  but  the  law  of  this  Court  is  not  peculiar — it 

'A  more  urgent  on  the  Continent  :  the  maxim  is  Caveat  emptor,  as  to  all  leiral 

i.ens.     I  must  pronounce  judgment  in  favour  of  the  Plaintiffs." 

The  appeal  was  from  this  sentence. 

Sir  Hugh  Cairns.  Q.C.,  Mr.  Brett.  Q.C..  and  Mr.  Potter,  for  the  Appellants— 

:  ding  to  the  doctrine  laid  down  in  the  Bold  Buccleugh  (7  Moore's  P.C.  Cases.  - 

a  lien  attaches  upon  a  ship  causing  the  collision  for  the  damage,  though  in  the  hands 

purchaser  without  notice.     We  do  not  dispute  the  rule  laid  down,  but 

we  submit,  that  the  dictum  of  Sir  John  Jervis  i        _  33    in  that  case  to  the  effect,  that 

the  lien  is  not  indelible,  but  may  be  lost  by  negligence  or  delay,  where  the  rights  of 

third  parties  may  l>e  compromised,  applies  to  the  present  case,  and  we  contend,  that 

the  lien  here  claimed  was  lost  by  the  laches  of  the  Respondents.     Surely  the  doctrine 

of  indelibility  of  maritime  lien  cannot  be  carried  further  than  is  laid  [16]  down  iu 

that  case  against  an  innocent  purchaser  :  especially  where  the  party  claiming  the  lien 

has  not  used  due  diligence  in  the  enforcement  of  his  claim.     The  lien  if  held  to  be 

light  continue  for  any  number  of  years,  and  iu  the  hands  of  any  number  of 

purchasers :   and   it   must    not   be   overlooked   that   the   Respondents   always  had   a 

rial  remedy  against  the  owners  of  the  vessel.  It  is  apparent  that,  in  this 
the  Respondents  did  not  use  reasonable  diligence  in  the  prosecution  or  their  claim 
against  the  Europa.  They  might  and  ouirht  to  have  arrested  her  whilst  she  was  at 
Liverpool  between  the  8th  of  November  to  the  24th  of  December.  1861,  which  was 
re  her  purchase  by  the  Appellant,  Dean:  and  again,  they  might  have  arrested 
her  whilst  at  Liverpool  in  June  and  July.  1862.     Knowing  that  the  Europa 

was  enLrai_'ed   in   the  South  American   trade,  the  Respondents  ought   to  have  made 

[•articular  inquiries  for  her  at  Liverpool,  that  being  the  port   in  Englai 

which  a  •.  ■  I  iii  such  trade  would  most  probably  be  consigned.     Indeed, 

the  notification  of  the  arrivals  of  the  vessel  at  the  port  of  Liverpool,  which  were 

ted  in  the  London  Timet,  the  Shipping  and  Mercantile  Gazette,  and  Lloyd's  list, 

have  been  observed  by  the  Secretary  of  the  Insurance  Company,  and  by 

Mr.    Paddle,   the  clerk  of  the  Jerusalem   Coffee   House,   who   was   appointed   and 
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employed  by  the  Respondents'  Procters  for  the  purpose  of  watching  tl 
of  the  vessel,  and  the  fact  that  such  notifications  were  not  observed  by  either  of  t lie 
parties,  shows  that  a  careful  watch  was  not  kept  on  the  movements  of  the  vessel,  ami 
that  due  and  reasonable  diligence  was  no<  used  by  th<    R  I  their  agi 

the  Secretary  of  th<  ce  [17]  I  It   would  co  ■■   in- 

equitable to  allow  the  claim  allowed  by  the  ('nun  below  to  be  entertained.     Again, 
the  Respondents  ought  to  have  inquired  after  the  Europa  in  Nova  Scotia,  the  ! 

if  the  vessel  being  Nova  Scotia,  and  the  place  of  bu  ce  of  her 

owners,  and  a  likely  place  to  obtain  information  regarding  her.  Hut  no  such 
inquiries  were  made  by  them  there.  Any  maritime  lien,  therefore,  which  the  Re- 
spondents  might  originally  have  had  against  the  vessel  was  lost  by  their  own  1. 
In  the  Royal  Arch  (S  269),  it  was  held  that,  though  a  Bottomry  Bond  was  entitled 
to  priority  of  payment  over  a  mortgage  during  the  voyage  for  which  the  Horn; 
executed,  vet  that  it  must  lie  enforced  within  a  reasonable  time,  and  that  by  a 
voluntary  agreement  on  the  part  of  the  Bond-holder  to  postpone  payment  he  lost 
his  priority.  So  in  the  case  of  the  Australia  <l-'>  Moore's  P.C.  Cases,  132),  it  was 
laid  down  by  this  Tribunal  that  the  greatest  activity  in  the  enforcement  of  a  right 
against  a  ship  must  be  used.  A  Court  of  Equity  does  not  restrict  the  protection  it 
will  afford  a  purchaser  for  valuable  consideration  without  notice,  to  a  case  in  which 
he  has  trot  the  legal  estate,  Finch  v.  Shaw  ( 19  Beav.  500)  :  Oolyer  v.  S)  9  Beav. 

515) :  Hunt  v.  J  28  B         6  S.<     on  appeal,  2  De  G.F.  and  J.,  578) ;  Colyer 

v.  Finch  (5  H.i.  905)  :  as  has  been  decided  in  cases  where  title  deeds  hav' 

landed  over  to  a  purchaser,  or  where  the  vendor  or  his  Solicitor  has  obtained 

a  moi  "in  a  third  party,  upon  the  faith  of  the  title  deeds  being  in  their 

Lord  Cranworth,  in  the  case  of  Colyer  v.  Finch  (5  H.L.  Cat  says, 

"  What   are  the  circumstances  which  [18]  will  amount  to  or  be  evidence  of  gross 

negligence,  it  is  difficult  to  define  beforehand  :  but  I  think  that  prima  facie  a  mort- 

who.  knowing  that  his  mortgagor  has  title  deeds,  omits  to  call  for  them,  or 

who  omits  to  make  any  inquiry  on  the  subject,  must  be  considered  to  be  guilty  of  such 

negligence  as  to  make  him  responsible  for  the  frauds  which  he  has  thus  enabled  his 

to  i  ommit."     So  in  this  case  the  Respondents  gross  negligence  in  not 

sooner  arresting  the  vessel  destroys  his  lien. 

Mr.  lb 'It.  Q.C.,  Mr.  Milward,  and  Mr.  Pritchard,  for  the  Respondents. — Xo 
e  can  be  imputed  to  the  Respondents  in  the  enforcement  of  their  lien.  All 
reasonable  and  proper  efforts  were  made  by  them  and  their  Proctors  on  their  behalf, 
to  enforce  their  maritime  lieu  against  the  Europa  in  respect  of  the  damage,  and  we 
submit  that  the  Respondents  were  not  guilty  of  unreasonable  neglect  in  not  sooner 
arresting  the  Europa,  as  imputed  to  them  by  the  Appellants.  Allowing  a  ship  to 
depart  from  port  on  her  voyage  does  not  extinguish  the  lien  for  supplies  furnished 
bv  material  men.  although  the  Master  and  owners  were  no  doubt  personally  liable 
for  the  supplies,  the  Nestor  (1  Sumner's  Amer.  Rep.  73).  So  with  respect  to  wages 
of  a  Master  of  a  ship,  which  by  Statute.  7th  and  8th  Vict.  c.  112.  he  could  sue  for.  yet 
it  was  decided  by  Dr.  Lushington  in  the  Repulse  (2  W.  Rob.  398),  that  although  the 
M.  ster  was  cognizant  of  the  sale  of  the  ship  to  a  solvent  purchaser,  and  did  not 
:.t,  he  was  not  barred  from  his  remedy  in  rem.  The  case  of  the  Bold  Buccleugh 
(7  Moore's  P.C.  Cases,  267),  • -tablishes  the  proposition,  not  [19]  denied  to  the 
Appellants,  that  a  maritime  lien  for  damage  may  lie  enforced,  in  whosesoever  hands 
the  vessel  may  be,  the  proceedings  being  in  rem.  The  purchaser  of  the  Europa  took 
her  with  the  liabilities  attached  by  law-,  the  Nymph  (Swa.  86).  In  the  Druid  i  1  W. 
Rob.  390),  Dr.  Lushington  says,  that  in  his  opinion  it  is  possible  that  an  innocent 
purchaser  may  be  liable  to  have  his  ship  arrested  and  sold  for  the  payment  of  damages 
in  a  case  where  the  former  owners  would  have  been  responsible,  and  the  damage  was 
occasioned  before  the  purchase  was  made.  The  judgment  of  the  learned  Jud«e  of  the 
Court  below  is  conclusive,  that  in  this  case  every  ordinary  exertion  was  made  by  the 
Respondents'  agents  to  find  the  vessel  for  the  purpose  of  arresting  her  :  and  in  the 
absence  of  gross  negligence,  the  lien,  we  submit,  attaches,  and  the  vessel  is  liable, 
although  in  the  hands  of  an  innocent  purchaser. 

Sir   Hugh   Cairns   in    reply. — The   Respondents   clearly   did   not    use    reasonable 
diligence.     Lloyd's  Lists  contain  all  the  information  that  could  be  obtained  regarding 
ships  that  arrive  in  or  depart  from  the  British  Isles,  and  might  have  been  consulted 
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dailv.     If  the  Respondents  bad  done  so.  they  could  have  known  the  whereabo* 
the  V  .     ..1  of  which  thev  lie  by  until  the  vessel  is  sold  and  extensively 

repaired,  and  then  they  claim  a  maritime  lieu  for  the  damage  occasioned  by  the 
coll  -  -  ;ch  conduct  destroyed  any  lien  they  might  originally  have  had. 

Lord  Wensleydale. — Their  Lordships  have  had  an  opportunity  of  considering  this 

of  opinion,  that  the  judg-[20]-ment  of  the  learned  Judge  of  the  Ad- 

'  .iurt  ought  to  be  affirmed.     The  law  upon  the  nature  and  force  of  maritime 

:ly  laid  down  in  the  case  of  the  Bold  Burden  ::   (7  Moore's  P.C. 

-o  much  referred  to  in  the  argument  here,  as  well 

as  in  other  cases.     Sir  John  Jervis.  in  delivering  the  judgment  of  their  Lordships. 

after  stating  that  '*  a  maritime  lien  does  not  include  or  require  possession."  goes  on 

to  define  the  nature  of  such  lien.     "  A  maritime  lien  "  (he  sayst  "  is  the  foundation 

of  the  proceeding  '"  rem,  a  process  to  make  perfect  a  right  inchoate  from  the  moment 

the  lien  attaches  :  and  whilst  it  must  be  admitted  that,  where  such  lien  exists,  a 

proceeding  in  rem  may  be  bad.  it  will  be  found  equally  true,  that  in  all  cases  where  a 

proceeding  in  rem  is  the  proper  course,  there  a  maritime  lien  exists,  which  s 

a  privilege  or  claim  upon  the  thing,  to  be  carried  into  effect  by  legal  process.     This 

claim  or  privilege  travels  with  the  thing  into  whosesoever  possess  may  come. 

inchoate  from  the  moment  the  claim  or  privilege  attaches,  and  when  carried  into 

effect  bv  legal  process,  by  a  proceeding  in  rem,  relates  back  to  the  period  when  it  first 

attached.  I      -  rule  "  (he  continues).  "'  which  is  simple  and  intelligible,  is.  in  our 

opinion,  applicable  to  all  ea~-.-.     It  is  ssary  to  say  that  the  lien  is  indelible, 

and  :  st        negligence,  or  delay,  where  the  rights  of  third  parties  may 

sed  :  but  where  reasonable  diligence  is  used,  and  the  proceedings  are  had 

.ith.  the  lieu  may  be  enforced,  into  whosesoever  pi  3s     •         :he  thing  may 

But  it  is  said  that,  in  order  to  bring  the  case  within  the  rule  thus  laid  down. 

there  must  have  l>een  no  laches,  but  due  diligence  must  have  been  used  to  follow  the 

lien  :  and  that  there  has  not  been  such  [21]  reasonable  diligence  exercised  here  as  will 

make  the  rule  applicable  :  and  it  is  urged  by  the  Appellant's  Counsel  that  if  the 

principle  laid  down  in  the  !■  s  to  be  carried  further,  there  can  be  no 

limit  to  such  claims,  and  that  no  lapse  of  time  will  be  sufficient  to  protect  a  ban     ~    - 

purchaser,  without  notice  from  such  a  claim.  It  is  not  necessary  to  carry  our  decision 

to  such  a:  the  question  for  their  Lordships  i*.  whether  they  are  satisfied  that 

the  law  as  laid  down  in  their  previous  decision,  has  been  properly  applied  to  the 

-  of  the  case  before  them,  and  they  have  no  hesitation  in  saying,  that  they  entirely 

concur  in  the  view  of  the  facts  taken  by  the  learned  Judge  it!  the  Court  below,  and 

the  application  of  the  law  to  thos     :     ts       It  is  ]     t  ]       sssary.  therefore,  for  us  to 

go  into  any  details  regarding  them.     We  think  with  the  learned  Judge,  that  the 

-poudent.  Richards,  made  every  inquirv  and  exertion  thai 
within  their  ordinary  ability  to  ascertain  the  port  where  the  Europa  was  to  be  found, 
byres  ^     •  the  Underwriters  and  the  Shipj      _'■       -te.  and  to  procure  her  .. 

by  the  instru  their  letters  to  Gibraltar.  Plvmouth.  and  Queenstown. 

ire  all  of  opinion  the  Respondents  were  not  bound  to  have  made  inquii 

jrh,  as  it  turned  out,  such  inquiries  might  have  led  to  her  arrest 
in  that  port:  but.  in  the  cireut    -  -  such  inquiries  were 

requisite,  or  that  the  omission  to  make  such  could  be  held  to  bar  the  right  to  follow 
the  i 

A:-  lis     —ion  at  the  Bar  which  we  have  had  the  advantage  of  hea: 

pinion,  that  the  judg  :he  learned  Judire  was  riirht.  atn: 

6Sl  '..  with  costs 

SHIPPING,  A.  XX.  i  -..  :>,.  b.  Mariti  -  C.  Br.  and 

K.S  JU         ?.     S 

LR.  2  Ad.  and  E.  1871.  :5  Ad 

-  P.O.  54  :  and 
By  b.  1  ■ 

. 
Judicial  '  ..rder  of  the  High  Court  of  Admiralty 

red  to  the  Court  of  Appeal] 
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[22]        ON   APPEAL   FROM   THE  SI  PREME  COURT  AT  <   \L<  1  TTA. 

THE  ADVOCATE-GENERAL  of  BENG-A] behalf  of  Her  Majesty, — Appellant; 

RANEE  SURNOMOYE  DOSSEE,     Respondent  '  [June  29,  30,   1863]. 

The  introduction  and  establishment  of  the  English  Criminal  law  in  India,  and 
its  application  to  Natives  as  well  as  Europeans  considered,  in  reference 
to  the  prerogative  of  the  Crown  to  forfeiture  of  persona]  property  of  persons 
coi itt ing  suicide  in  Calcutta. 

The  English  law  of  felo  dt  se,  and  forfeiture  of  goods  and  chattels,  does  not  extend 
to  a  native  Hindoo,  though  a  British  subject,  committing  suicide  at  Calcutta. 

Where  Englishmi  a  establish  tin  mseh  es  in  an  uninhabited,  or  barbarous  count  ry, 
1  hey  carry  with  them  not  only  the  laws,  but  the  Sovereignty  of  their  own  Stair  ; 
and  those  who  live  amongst  them  and  become  members  of  their  community, 
become  partakers  of  and  subject  to  the  .same  laws  [2  Moo.  P.C.  (N.S.)  59]. 

This  rule  held  not  to  apply  to  the  early  settlement  of  the  English  in  India,  as  the 
permission  to  the  settlers  to  use  their  own  laws  within  the  Factories,  did  not 
extend  those  laws  to  Natives  associated  with  them  within  the  same  limits. 

The  question  in  this  case  was,  w  hether  the  interest  of  a  Hindoo,  a  British  subject, 
in  a  fund  which  was  standing  to  the  credit  of  an  account  in  a  cause  in  the  Supreme 
Court  at  Calcutta,  had  been  forfeited  to  the  Crown,  by  reason  of  hi-  having  committed 
suicide  in  Calcutta,  and  found  felo  de  se  by  a  Coroner's  jury  there. 

The  quest  ion  was  raised  by  a  petition  presented  [23]  by  the  Advocate-General  of 
Bengal,  on  behalf  of  Her  Majesty,  for  a  transfer  of  this  fund  to  the  Crown,  on  the 
ground  of  such  alleged  forfeiture. 

The  circumstances  which  gave  rise  to  the  claim  were  as  follow: 

Rajah  Hurrvnauth  Roy.  a  Hindoo,  possessing  considerable  real  and  personal 
property  in  the  Province  of  Bengal,  made  his  Will  on  the  26th  of  November,  1832, 
and  soon  afterwards  died,  leaving  his  mother.  Ranee  Shoosharmohee  Dossee  :  his  wife, 
Ranee  Hurrosoondery  Dossee:  an  only  son,  Rajah  Kistonauth  Roy,  and  a  daughter. 
Gobindsoondery  Dossee,  him  surviving. 

On  the  28th  of  September.  1839,  Ranee  Hurrosoondery  and  Ranee  Shoosharmovee 
filed  a  hill  in  the  Supreme  Court  at  Calcutta,  against  Rajah  Kistonauth  Roy  and 
James  Charles  Colebrook  Sutherland  (who  with  Nathaniel  Alexander  was  named 
Executor),  setting  forth  the  Will,  and  praying  that  the  trusts  thereof  might  lie 
carried  into  effeci  under  the  decree  01'  that  Court.  A  cross  liill  was  subsequently 
filed  by  Rajah  Kistonauth  Roy  against  Ranee  Hurroso  mdery,  Ranee  Shoosharmovee 
Dossee,  James  Charles  Colebrook  Sutherland  and  Nathaniel  Alexander. 

On  the  29th  of  June.  1843,  the  Supreme  Court  directed  that  out  of  the  money  then 
in  Court,  to  the  credit  of  these  causes,  .1  sum  of  Rs.  ii.Mi.7nn,  should  be  invested 
and  transferred  to  a  separate  account  :  and  that  out  of  the  interest  thereof  Rs.  800  per 
month  should  he  paid  to  Rancc  Shoosharmoyee  Dossee,  and  Rs.  1400,  per  month  to 
Ranee  Hurrosoondery  Dossee  during  the  term  of  their  respective  lives,  which  was 
done  accordingly.  Subject  to  these  charges  the  fund  so  set  apart  In-longed  to  and  was 
part  of  tin-  estate  [24]  of  Rajah  Kistonauth  Roy  as  the  only  son  and  general  legatee 
and  devisee  of  the  Testator. 

On  the  31st  of  October,  18-14,  Rajah  Kistonauth  Roy.  win..,  family  estates  were 
situated  at  Berkhampore  in  Bengal,  out  of  the  jurisdiction  of  the  Supreme  Court. 
put  wlio  had  a  residence  at  Calcutta,  committed  suicide  at  Calcutta.  He  was  a 
Hindoo  by  birth  and  religion,  and  died  childless,  leaving  the  Hespondent,  his  widow, 
his  heiress  and  representative  according  to  Hindoo  law,  him  surviving. 

An  inquest  was  held  by  the  Coroner  for  the  town  of  Calcutta,  and  an  inquisition 
was  returned  by  the  jury,  finding  that  the  deceased  died  felo  <h  s<  :  and  that  he  had 
at  the  time  of  his  death,  goods  and  chattels  within  the  town  of  Calcutta  to  the  value. 


*  Present:  Lord  Kingsdown,  Sir  Edward  Ryan,  ami  Sir  John  Taylor  Coleridge. 

A.s< >. — Sir  Lawrence  Peel,  and  Sir  James  W.  Colvile. 
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including  the  fund  hi  the  Supra  ' "  ";  -  and  without  the 

Calcutta,  to  the  value  of  R-.  2,89,1 
the  dav  on  which  he  committed  suicide,  the  deceased  signed  a  paper-writing 
pUrl  ..  Will,  whereby,  after  I  9  various  legacies,  he  directed  that 

in  tjJr  -  _  'lorn  to  him.  the  greater  part  oi 

idary  and  landed  -hould  go  to  the  foundation  of  a  school,  or  college, 

which  he  solicited  the  British  Government  of  India  to  establish  from  the  proceeds 

after  Rajah  Kistonauth  Roy"s  death  litigation  arose  co:  _ 

Jleged  that  the  Will  had  been  executed  by  Rajah  Kistonauth 
dity  was  declared  :        -  Supreme 

Court,  to  which  the  British  Governi  dia  was  a  party.     The  Gover: 

thereupon  irave  up  to  the  Respondent  [25]  all  the  real  and  personal  proper 
Raja  si       luth  Roy  situate  out  of  Calcutta,  which  was  at  that  time  in  its  pc    -   • 

sion.  or  u-  U  1  permitted  the  Re  -  t  to  receive  from  the  Registrar 

-  .:  >reme  Court,  with  whom  the  same  had  been  deposited,  pending  the  result 
of  the  suit,  all  the  personal  property  of  Rajah  Kistonauth  Roy  situate  in  Calcutta, 
with  ■  -ion  of  the  monev  standing  to  the  credit  of  the         •   8,  to  the  possession 

■  hich  the  I  5  represenl  .rive,  was  at  that  time  entitled. 

The  Respondent  was  advised  by  Counsel  to  take  proceed  '  _-         set  aside  the 
verdi  -  sj  against  the  weight  of  evid>  -veil  as  on  the 

r  in  his  charge  to  the  jury,  but  no  proceedings 
:■  that  purpose,  in  consequence  of  the  Government  of  India,  or  their 
2    to  her  legal  advisers  that  they  would  not  prefer  any  claim 
under  such  verdict  of  felo  dt 

In  the  absence  of  any  claim  to  forfeiture  by  the  Government  of  India,  and  in 
accordance  with  such  waiver,  the  whole  of  the  real  estate,  and  such  i  : 

of  the  deceased  as  was  not  in  Court,  was  absolutely  given  up  to  the  present 

Ranee  Shooshannob.ee  Dossee  died  on  the  litli  of  February.  18-tS.  and  sh> 
after,  the  Respondent,  as  the  representative  of  Rajah  Kistonauth  Roy.  made  claim 
to  so  much  of  the  fund  in  Court  as  was  not  required  to  meet  the  sum  of  Rs.  1400 
,ionth  ch.:   _  eon  in  favour  of  Ranee  Hurrosoondery  Dossee  :  but  the  Court 

refused  to  make  any  [26]  order  on  such  claim,  and  directed  that  the  same  should 
stand  over  pending  an  application  to  Her  Majesty,  on  the  ground  that  there  had 
been  neither  a  grant  by  the  Crown,  nor  any  formal  intimation  on  which  the  Court 
could  act  that  the  Crown  had  intended  to  surrender,  or  to  abstain  from  urgii._ 
_  •  in  respect  to  Rajah  Kistonauth  Roy's  estate. 
The  Respondent  accordingly  caused  notice  of  her  claim  to  be  served  on  Her 
Majesty's  An  eral.   and  on  the   Solicitor  of  Her   Majesty's   Treasury   in 

Ion,  and  to  avoid  litigation,  presented  a  memorial  to  Her  >! 

praying  that  Her  Majesty  would  be  graciously  pleased  either  to  abandon  her  claim, 
or  to  grant  the  same  to  the  Respondent  as  Rajah  Kistonauth  Roy's  widow. 

Ir.   addition  to  I  -    and  memorial,  the  proceedings  on  the  Coron      • 

inquest  and  the  finding  thereupon  were,  immediately  after  they  had  taken   place. 

aunicated  to  the  Solicitors  of  Her  Majesty's  Treasury,  in  London,  for  in- 
tions.  in  case  Her  Majesty  should  thereupon  be  advised  to  prefer  any  claim  to  the 
of  Rajah  Kistonauth  Roy  :  but  no  claim  was  made  by  the  Crown.     Ai 
a  letter  ■  -     retary  of  State  for  India  to  the  Gov- 

incil,  stating  that  the  Commissioners  of  Her  Majesty's  Treasury  waived 
all  claim  to  the  pr  I  the  late  Rajah  Kistonauth  Roy  so  -  -he  inter-  - 

the  Crown  were  concerned,  and  left  it  to  the  disposal  of  the  Indian  Governi) 

On  the  16th  of  January.  1861,  the  Advocate-General  presented  a  petition  to  the 
reme  Court,  claiming  that  the  fund  set  apart  by  the  Court.  sui>:         [27]  to  the 

I  was      in  of  the  estate  of  Rajah  Kistonauth  Roy, 
■eral  legatee  and  devisee  of  the  Testator.  Rajah  Hurrvnauth  Rov: 
and  that  on  the  felonious  suicide  of  Rajah  Kistonauth   Rov.  the  ritrht.  title. 
interest  in  and  to  the  fund  (subject  as  aforesaid)  became  forfeited  to  and 
in  B      M  Her  heirs  a-      -         --     -  :  and  the  petition  prayed  that,  after  retain- 

f  the  fui  .t  be  required  to  meet  the  stil    subsisting 

-    - 


ADV. -GEN.  OF  BENGAL  V.   RANEE  SIR.    DOSSEE  [lSli.'JJ       II  MOORE  N.S..  2 

Rs.  1400,  per  month,  mid  after  paying  the  costs  of  thai  application,  the  remainder 
of  the  fund  might  be  transferred  to  tl  ary  of  State  for  India  in  Council,  for 

and  on  behalf  of  Ber  Majesty,  for  the  purposes  of  the  Government  of  [nd 

This  petition  was  heard  by  the  Supreme  ('nun  on  the  19th  of  April,  1861,  when 
judgment   was  delivered  by  the  Chief  Justice,  Sir  Barnes  Peacock.     After  setting 

forth  the  facts  aliove  detailed,  and  Stating  the  origin  of  the  claim  ami  the  waiver  by 
Her  Majesty's  Government  in  England  of  any  claim  on  account  of  thi  alleged  for- 
feiture of  the  estate  of  the  late  Rajah  Kistonauth  Roy,  the  learned  Judge  pro- 
ed : —  "Rajah  Kistonauth  Roy  left  a  widow.  Ranee  Surnomoye  Dossee,  his 
mother,  Ranee  Hurrosoondery  Dossee,  and  two  nephews,  Opender  Chunder  Nundy 
and  Juggetider  Chunder  Xundy.  the  sons  of  his  sister,  Gobindsoondery.  These 
parties  have  appeared  by  their  respective  Counsel.  Ranee  Surnomoye  Dossee,  the 
widow,  does  not  oppose  the  claim  :  but  it  has  been  contended  on  behalf  of  the  mother 
and  nephews,  that  the  Crown  is  not  entitled  to  any  portion  of  the  fund,  and  that 
according  to  the  law  in  force  in  Calcutta  it  was  not  forfeited.  In  addition  to  that, 
which  was  the  main  argument,  it  was  urged  on  behalf  of  the  mother  of  [28]  Rajah 
Kistonauth  Roy,  that  he  was  never  entitled  to  any  part  of  the  fund  in  Court,  and  that 
consequently,  even  admitting,  for  the  sake  of  argument,  that  the  law  of  forfeiture 
prevailed  in  Calcutta,  no  part  of  the  fund  passed  to  the  Crown.  The  case  of  Mu&svmat 
Golah  Koonwur  v.  The  Collector  of  Be  mires  (4  Moore's  Ind.  App.  Cases,  p.  246)  was 
cited  to  show  that  the  forfeiture,  even  if  it  existed,  could  not  affect  the  rights  of  the 
mother  and  widow  of  Rajah  Hurrynauth  Roy  to  maintenance.  We  entirely  con- 
cur in  that  view  :  but  we  are  of  opinion  that  the  mother  and  widow,  although  entitled 
to  maintenance,  were  not  entitled  to  the  money  brought  into  Court  to  secure  it.  It 
is  sufficient  for  us  to  state  shortly,  that  in  our  judgment,  Rajah  Kistonauth  Roy,  at 
t'.ie  time  of  his  death,  was  entitled  to  the  fund,  subject  to  its  remaining  in  Court  as 
a  security  for  the  maintenance  of  the  mother  and  widow  of  Rajah  Hurrynauth  Roy 
until  their  respective  deaths.  The  interest  was  one  which,  according  to  the  law  of 
forfeiture,  if  in  force  in  Calcutta  to  its  full  extent,  would  pass  to  the  Crown  upon  a 
valid  finding  of  felo  de  se.  A  preliminary  objection  was  taken,  namely,  that  this 
claim  could  not  be  made  by  petition  without  reviving  the  suits  in  which  the  money 
was  ordered  to  be  brought  into  Court,  those  suits  having  abated  by  the  death  of 
Rajah  Kistonauth  Roy.  But  we  are  clearly  of  opinion  that  that  objection  cannot 
prevail.  The  case  referred  to  by  Mr.  Justice  Jackson,  In  re  /ervoise  (12  Beav.  209), 
is  a  decisive  authority,  if  any  authority  were  necessary,  to  that  effect  The  main 
question,  therefore,  to  be  decided  in  this  case  is,  whether  or  not  the  goods  and 
chattels  of  a  Hindoo  are  forfeited  to  the  Crown  upon  its  appearing  by  a  Coroner's 
inquisition  that  he  [29]  committed  felo  de  se  within  the  local  limits  of  the  juris- 
diction of  the  Supreme  Court  at  Calcutta.  That  must  depend  upon  whether  the 
English  law  by  which  the  goods  and  chattels  of  a  felo  de  se  are  forfeited  to  the 
Crown,  has  ever  been  introduced  into  Calcutta,  and  if  so,  whether  it  applies  to 
Hindoos  and  Mahomedans,  as  well  as  to  European  British  subjects.  It  is  a  well 
recognized  doctrine,  and  one  which  has  been  acted  upon  by  this  Court  for  more  than 
half  a  century,  that,  speaking  generally,  the  first  introduction  of  English  law  into 
Calcutta,  was  effected  by  the  Charter  of  George  the  First,  by  which,  in  the  year  1726, 
the  Mayor's  Court  was  established.  It  is  unnecessary  to  cite  authorities  in  support 
of  that  position  ;  indeed,  it  was  admitted  by  the  learned  Advocate-General  in  his 
argument  in  this  case.  The  question  is,  whether  the  law  by  which  the  goods  and 
chattels  of  a  felo  de  se  are  forfeited  to  the  Crown,  was  introduced  by  that  Charter, 
or  at  any  other  time.  It  is  unnecessary  to  go  back  to  a  period  antecedent  to  the 
Charter,  for  even  if  it  could  be  held  that  British  subjects  carried  with  them  to  India 
any  part  of  the  law  of  England — and  probably  they  did,  from  necessity,  carry  with 
them  some  of  their  own  laws,  such  as  those  relating  to  marriage — it  is  clear  that 
they  did  not  carry  with  them  any  law  which  could  entitle  the  Crown,  prior  to  the 
acquisition  of  sovereignty,  to  the  goods  and  chattels  of  a  native  felo  de  se,  if  such  a 
term  could  be  used  prior  to  the  introduction  of  the  English  law  of  Felony.  We  will, 
therefore,  consider,  first,  whether  such  a  law  was  introduced  by  the  Charter  ;  secondly, 
whether  it  was  introduced  subsequently  by  any  law  expressly  extending  to  Calcutta  ; 
and  thirdly,  whether  it  was  intro-[30]dueed  when  Calcutta  became  part  of  the 
dominions  of  the  Crown,  as  a  necessary  incident  of  sovereignty.     It  is  clear,  from  the 
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judtr  _        i  iu  the  case  of  T~  v.  ndin 

.' -       aat  in  the  year  17l'67  and  for  many  years 

Icutta  was  merely  a  Factory,  established  for  the  pur^    -  -     :     rade, 

bv  British  subjects  in  a  Foreign  territory.     It  was  not  at  that  time  part  of  the 

dominions  of  the  i  'though  the  Crown  exercised  jurisdiction  over  it   as  a 

-   :ae  manner  as  the  Government  of  England  and  other  European 

-    .ave  done  in  many  similar  cases.     It  is  laid  down  by  Lord  Brougham, 

in  the  most  ex;  that  for  a  long  period  of  time  after  the  first  acquisition, 

no  English  authority  existed  there,  which  could  affect  the  land,  or  bind  any  but 

The  situation  of  Calcutta,  at  that  time,  is  so  clearly  pointed  out  in 

the  judgment,  that  we  cannot  do  better  than  read  the  following  extract  from  it:  — 

ict  on  which  Calcutta  is  built,  was  obtained  by  purchase  from  the  Nabob 

of  Bengal,  the  Emperor  of  Hindostans  Lieutenant,  at  the  very  end  of  the  seventeenth 

iry.     The  Company  had  been  struggling  for  nearly  a  hundred  years  to  obtain 

a  footing  in  Bengal,  and  until  1696.  they  never  had  more  than  a  Factory  here  and 

there,  as  the  French,  Danes,  and  Dutch  also  had.     Till  1678,  their  whole  object  was 

to  obtain  the  power  of  trading,  and  it  was  only  then  that  they  secured  it  by  a  Firman 

from  the  Emperor.     From  that  year  till  1696.  they  in  vain  applied  to  the  native 

Government  for  leave  to  fortify  their  Factory  on  the  Hooghly.  and  it  was  only  then 

that  they  made  a  fortification,  acting  upon  a  kind  of  [31]  half  consenl    _  :n  an 

equivocal  answer  of  the  Nabob.    Encouraged  by  the  protection  which  they  were  thus 

enabled  to  afford  the  natives,  many  of  them  built  houses,  as  well  as  the  Emrlish  sub- 

:  and  when  the  Nabob,  on  this  account,  was  about  to  send  a  Kazi.  or  Judge,  to 

administer  justice  to  those  natives,  the  Company's  servants  bribed  him  to  abstain 

s  after?       Is  1       Company  obtained  a   ° 

more  land  and  villages  from  the  Emperor,  with  renewed  permission  to  fortify  theii 

During  all  this  period  tribute  was  paid  to  the  Emperor,  or  his  officer, 

the  Nabob  :  first,  for  leave  to  trade,  afterwards  as  Zemindars,  under  the  Emperor  : 

d    1757.  the  year  memorable  for  the  battle  of  Plassy.  the  treaty  with  Jaffier 

2  them  for  their  losses,  ceding  the  French  possessions,  and  securing 

their  rights,  and  bii         _  —  their  revenues  like  other  '  Zemindars."     Eight 

:ved  from  the  native  Government  a  grant  of  the  Dewanny 
or  receivership  of  Bengal,  Behar  and  Orissa  :  and  of  their  subsequent  progre— 
power  it  is  to  s  a     aas  been  said  to  show,  that  the  settlement 

of  the  Company  in  Bengal  was  effected  by  leave  of  a  regularly  established  Govern- 
ment in  |  -•  -  the  country,  invested  with  the  rights  :  soTereignty,  and 
exercising  •  iat  by  permission  of  that  Government.  Calcutta  was  founded 
and  •  ed,  in  a  district  purchased  from  the  owners  of  the  soil  by 
permiss  -  and  held  under  it  by  the  i  subjects  owing 
obed:  •  a  .as  officers  exercising,  bv  delegation, 
a  part  of  its  administrative  authority.  At  what  precise  time,  and  [32]  by  what 
-.  they  exchanged  the  character  of  subjects  for  that  of  sovereign,  or  rather, 
acquired  by  tl.       -        -.  or  with  the  help  of  the  Crown,  and  for  the  Crown,  the  right 

-  ertained.    Tl.  _uty  has  long  since  been  vested  in 

the  Crown,  and  though  it  w,;-  _:tized  in  terms  by  the  Legislature  in  1  - 

Statute,;  HI     .  155  declaratory,  and I  refers  to  the  soven 

mdoubted.'  and  as  residing  in  the  Crown:  but  it  is  equally  certain    that  for  a 
long  period  of  time  after  the  first  acquisition,  no  such  rights  were  claimed,  nor 

1:  and  that  during  all  that  time  no  English  autl 
lid  affect  the  land  or  bind  any  but   English  s  The 

»  ere  then  in  the  situation  of  the  Smyrna  or  the  Lisbon 
Factories  at  the  present  time.     Such  bein;;  the  case,  we  will  now  examine  the  Charter 

•     rtain  whether  the  law  ire  in  the  case  of  a  ftlo 

■■■  it.     In  the  tir>t  place  it  recites  '  that  the  United  Company 
:ave,  by  a  strict  and  equal  distribution  of 
justice  within  I  -.  Factories,  F  irts,  and  places  belong!:  _  -aid  Com- 

in  th«   E  .-•  !    i    -.  and  other  pans  beyond  the  Cape  of  Good  Hope  to  the  Stra 

Ian.  very  much  encouraged,  not  .wn  subjects,  but  likewise  the  subjects 

I  the  Nal       -     :'  rhe  adjacent  countries,  to  resort  to,  and  settle 

in  the  sa  ts,  factories,  anci  places  for  the  better  and  more  convenient 
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carrying  on  of  trade,  by  which  means,  some  of  the  Baid  towns,  factories,  and  pli 
are  become  very  populous,  and  specially  the  town  or  place.  [33]  anciently  called 
Chinapatnam,  now  called  Madra  pa  nam,  and  Fori  St.  George,  on  the  coasl  oi 
Coromandel,  and  also  the  towns,  factories,  or  places  called  Bombay,  on  the  Islai 
Bombay,  and  Fori  William,  in  Bengal,  in  the  said  East  Indies  and  parts  aforesaid; 
*  *  *  and  thai  there  is  a  great  want,  in  all  the  said  places,  of  a  proper  and 
oompetenl  power  and  authority  for  t lie  more  speedy  and  effectual  administering  of 
justice  in  civil  causes,  ai  d  for  the  t  rying  and  punishing  of  capital  and  other  criminal 
es  and  misdemeanors,  committed  within  the  places  and  districts  aforesaid,  and 
in  other  the  said  Company's  settlements.'  Section  1,  incorporates  the  Mayoi 
Aldermen  of  Madias.  By  section  7,  a  Sheriff  is  appointed.  By  Bection  9,  a  Mayor's 
Curt  is  appointed.  Section  1-t,  constitutes  the  Governor,  and  five  senior  Members 
of  the  Council,  Justices  of  the  Peace,  and  a  Court  of  Oyer  and  Terminer.  Sections 
16  to  22  incorporate  the  Mayor  and  Aldermen  of  Bombay,  and  give  them  similar 
powers.  By  section  -I  to  30,  the  same  pro^  isions  are  extended  to  the  Presidency  of 
Fort  William  in  Bengal.  A  Charter  or  Statute,  by  which  Courts  of  Justice  are 
constituted,  does  not  necessarily  determine  the  law  which  they  are  to  administer, 
but  in  ennst  ruing  the  Charter  of  George  I.,  there  can  be  no  doubt  that  it  was  intended 
that  the  English  law  should  be  administered  as  nearly  as  the  circumstances  of  the 
place,  and  of  the  inhabitants,  should  admit.  The  words,  give  judgment  according 
to  justice  and  right,  in  suits  and  pleas  between  party  and  party,  could  have  no  other 
reasonable  meaning  than  justice  and  right,  according  to  the  laws  of  England,  so 
far  as  they  regulated  private  rights  between  party  and  party.  Such  [34]  general 
words  could  not  possibly  refer  to  any  law.  such  as  the  Mortmain  Act,  or  the  Alien 
laws,  which  had  reference  merely  to  some  views  of  public  policy,  supposed  to  be 
applicable  to  England,  even  though  private  rights  might  be  affected  by  them.  Still 
less  could  they  be  supposed  to  refer  to  the  rights  or  revenues  of  the  Crown,  depending 
upon  prerogative,  and  which  were  wholly  inapplicable  to  a  territory  to  which  the 
sovereignty  did  not  extend.  Then,  was  the  law  of  forfeiture  of  the  goods  and  chattels 
of  a  felo  il>  ■<!  introduced  by  those  clauses  of  the  Charter  by  which  the  Courts  of  Oyer 
and  Terminer  were  established?  The  only  words  under  which  it  could  be  included 
are  those  which  authorize  the  Justices  of  the  Peace  or  Commissioners  of  <  Iyer  to 
proceed  to  the  arraignment,  trial,  conviction,  and  punishment  of  persons  accused  of 
crimes  and  offences.  It  is  unnecessary  to  decide,  whether  these  words  impliedly 
introduced  the  law  of  forfeiture  in  the  case  of  attainder  or  conviction  of  Felony 
(forfeiture  being  no  part  of  the  sentence  or  punishment),  or  whether  they  introduced 
the  whole  law-  of  forfeiture  for  crimes,  including  the  prerogative  right  of  a  year 
and  a  day,  and  waste  in  lands  of  inheritance  of  a  person  attainted,  or  only  some 
and  what_  part  of  the  law-  ;  whether  the  law-,  if  introduced,  extended  to  Natives, 
or  to  British  subjects  only,  and  if  to  Natives,  whether  their  lands  were  to  be  con- 
sidered as  lands  or  inheritance  or  merely  as  chattels  ;  or,  finally,  whether,  if  that 
branch  of  the  prerogative  which  related  to  forfeiture  was  introduced,  the  somewhat 
similar  right  of  the  Crown  to  deodands  was  in  like  manner  extended  in  the  case  of 
Natives.  These  and  other  nice  points  of  law  will  have  to  be  determined  should  the 
question  [35]  ever  arise.  At  present  we  express  no  opinion  concerning  them,  nor 
as  to  the  rights  of  the  Crown  in  cases  of  crimes  made  felonies  by  Statutes  passed 
since  the  sovereignty  was  acquired  in  India.  At  present  we  have  merely  to  consider 
the  question,  so  far  as  it  relates  to  the  goods  and  chattels  of  a  Native  who  wilfully 
and  intentionally  destroys  himself,  and  who  cannot  in  strictness  be  called  a  felo  de 
se ;  and  we  now  proceed  to  deal  with  that  question,  and  with  that  question  alone.  It 
has  been  decided  that  the  goods  and  chattels  of  felons  of  themselves  are  a  different 
liberty,  from  the  goods  and  chattels  of  felons,  and  that  by  the  grant  of  one  the  other 
does  not  pass.  The  King  v.  Sutton  ( 1  Saunders,  274a).  They  are  different  in  their 
nature,  the  former  depending  upon  an  inquisition  of  office  taken,  as  it  necessarily 
must  be.  after  the  death  of  the  felo  tie  se.  the  other  resulting  from  an  attainder  on 
conviction  of  the  felon  after  arraignment  and  trial  in  his  presence.  Now,  the  Charter 
of  George  the  First  clearly  contemplated  a  trial.  The  recital  is,  that  there  is  a 
great  want  of  proper  and  competent  power  and  authority  for  the  more  speedy  and 
effectual  administering  of  justice  in  civil  causes,  and  for  the  trying  and  punishing 
of  capital  and  other  criminal  offences  and  misdemeanors.    It  did  not,  and  could  not, 
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recite  that  there  was  any  want  of  the  means  of  enforcing  the  Crown's  prerogative 
right  to  the  goods  and  chattels  of  felons  of  themselves,  for  the  Crown  had  no  pre- 
rogative rishts  in  Calcutta.  The  Charter  clearly  contemplates  the  trial  and  punish- 
is  accused  of  crimes,  and  not  the  creation  of  a  right  for  the  Crown,  or 
the  extension  of  any  of  its  ordinary  sources  of  revenue  to  a  place  in  which  the  rights 
ereignty  did  not  [36]  exist.  Further,  the  grant  of  the  right  to  hold  Courts 
■er  and  Terminer  was  made  to  the  East  India  Company,  and  upon  their  peti- 
tion and  for  their  benefit,  and  not  at  the  instance  of  the  Crown.  No  Coroner  was 
appointed,  no  provision  was  made  for  an  inquest  of  office,  and  no  Officer  appointed 
to  secure  forfeiture.  It  was  contended  in  argument,  that  as  the  Justices  of  the  Peace. 
and  Commissioners  of  Oyer  and  Terminer,  had  jurisdiction  to  try  persons  accused  of 
murder,  so  thev  might  hold  an  inquest  of  office  and  inquire  by  what  means  a  man 
came  to  his  death,  in  the  same  manner  as  Justices  could  in  England  when  a  body 
was  thrown  into  the  sea  or  could  not  be  found,  and  the  3  Inst.  p.  54.  was  cited  as  an 
authority.  The  same  rule  is  laid  down  in  1  Hale,  P.C.  413,  for  it  is  said  to  be  within 
the  extent  of  their  commission.  But  the  commission  of  Oyer  and  Terminer  in 
England  is  to  inquire  of  all  murder,  felonies,  manslaughters,  killings,  etc..  by  whom- 
soever and  by  whom,  to  whom,  when,  how,  and  in  what  manner,  and  also  to  hear  and 
determine,  etc.  Whereas  the  power  given  by  the  Charter  is  to  proceed  by  indict- 
ment or  bv  such  other  ways,  and  in  the  same  or  the  like  manner  as  is  used  in  England, 
as  near  as  the  condition  and  circumstances  of  the  place  will  admit  of  :  also  to  proceed 
to  the  arraignment,  trial,  conviction  and  punishment  of  persons  accused  of  any 
crimes  or  offences,  in  the  same  manner  and  as  near  as  the  condition  and  circum- 
stances of  the  place  will  admit  of.  as  Justices  of  the  Peace  or  Commissioners  of  Oyer 
and  Terminer  in  England  by  virtue  of  their  commissions.  We  doubt  whether  these 
words  or  the  words  immediately  following — shall  and  may  respectively  do  all  other 
acts  that  Justices  of  the  [37]  Peace  and  Commissioners  of  Oyer  and  Terminer  usually 
and  legally  do — authorized  the  Governor  and  Council  to  hold  inquests  of  office.  But 
whether  they  did  so  or  not.  we  feel  confident,  that  they  were  never  intended  to  give 
to  a  finding  of  felo  d-e  se  upon  such  inquisition,  the  effect  of  vesting  the  goods  and 
chattels  of  the  offender  in  the  Crown,  to  be  carried  to  England,  as  part  of  the  ordinary 
revenues  of  the  Crown.  If  such  had  been  the  intention  some  provision  would  have 
been  made  for  allowing  the  relatives  of  the  deceased  to  traverse  the  inquisition,  if 
not  true,  or  to  quash  it  if  bad  in  law.  Neither  of  these  powers  was  given,  nor  was 
there  any  Court  in  existence  which  had  power  to  try  such  traverse  or  to  quash 
the  inquisition.  It  could  not  be  intended  that  the  Mayor's  Court  should  quash  the 
inquisition  of  the  Court  of  Oyer  and  Terminer,  or  try  a  traverse  of  the  finding  :  for, 
independently  of  the  fact,  that  the  Mayor  and  Aldermen  before  whom  the  Mayor's 
Court  was  held  were  inferior  to  the  President  and  Council  who  composed  the  Court 
er  and  Terminer  (an  appeal  lying  from  the  Mayor's  Court  to  the  President  and 
Council),  the  Mayor's  Court  was  authorized  to  try  any  civil  suits,  actions,  and  pleas 
between  party  and  party.  No  Officer  was  appointed  to  appear  for  the  Crown,  and  no 
case  was  intended  to  be  tried  before  them  in  which  they  could  not  award  execution 
for  costs,  either  against  the  goods  of  the  person  of  the  Plaintiff  or  Defendant,  as 
the  case  might  be  :  a  process  which  could  not  have  been  used  in  the  case  of  the  Crown  : 
nor  could  it  be  intended  to  give  jurisdiction  to  the  Court  of  Oyer  and  Terminer  to 
quash  the  inquisition  taken  before  themselves,  or  to  try  a  traverse  [38]  of  the 
finding  upon  their  own  inquisition.  Such  a  power  was  not  one  which  could  be 
exercised  by  a  Court  of  Oyer  and  Terminer  in  England.  We  are,  therefore,  of 
opinion,  that  the  Charter  of  George  I.  did  not  intend  to  render  the  goods  and 
chattels  oi  se  liable  to  be  forfeited  to  the  Crown,  even  in  the  case  of  a  British 

subject.  But.  even  if  it  did  so.  it  is  wholly  improbable  that  such  a  law  should  have 
been  intended  to  apply  to  Mahomedans  and  Hindoos,  even  if  the  Crown  had  the  power 
at  that  time  to  make  a  law  binding  upon  them,  which  is  disputed  by  Lord  Brougham. 
A  liat  time  there  was  no  law  in  India  by  which  property  was  forfeited  by  suicide. 
By  the  Mahomedan  law  suicide  was  not  an  offence,  and  did  not  cause  any  forfeiture 
of  property.  Even  wilful  homicide  was  justified,  if  committed  at  the  request  of  the 
person  killed.  Nor  Bhould  it  lie  forgotten  that  at  that  time  Suttee,  though  not  en- 
joined by  the  religion  of  the  Hindoos,  had  not  been  declared  to  be  a  crime  :  and  that 
the  ignorance  and  deluded  votaries  of  Juggernaut!)  were  under  the  belief  that  eternal 
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Laj']'  ■  by  self-sai  rifice  under  the  wheels  of  the  Idol's  car.     It  can 

lv  be  imagined  that  the  Crown  could  have  intended  to  introd  a  Factory 

in  a  Foreign  territory  the  prerogative  of  forfeiture,  and  to  render  that  prerogative 

applicable  not  only  to  it-  own  subjects  but  to  the  subjects  of  a  foreign  Government 

whom  it  had  no  power.     Had  such  an  intention  been  apparent,  it  would  have 
beyond  the  legal  powers  of  the  Crown  to  give  effect  to  it.     Having  decided  that 
the  law  was  not  introduced  by  the  Charter  of  George  I.,  the  question  is,  b 

been  introduced  at  any  other  period.'     We  find  nothing  to  lead  us  to  the  [39]  con- 
clusion that  it  has  been,  nor  indeed,  has  there  the  part 
of  the  Crown.     It  has  not  been  urged,  nor  could  it  in  our  opinion  have  I- 
with  success,  that  the  law  was  introduced  by  the  33rd  Geo.  III.,  c.  52,  b.   157.     By 
that  section,  the  Governor-General  in  Council  at  Fort  William,  was  authorized  and 

•wered  to  appoint  as  many  Coroners  as  he  should  think  tit  for  the  purpo 
taking  inquests  upon  the  bodies  of  persons  coming,  or  supposed  to  have  cot 
an  untimelv  end  :  and  such  Coroners  are  vested  with  the  like  powers  and  jurisdic- 
tions as  by  law  may  be  executed  by  Coroners  in  England.  But  there  is  nothing  in 
that  Act  to  show,  that  it  was  intended  to  introduce  any  law  of  forfeiture  if  it  did 
not  previously  exist.  If  a  law  had  existed  by  which  the  goods  and  chattels  of  a  felo 
were  forfeited  to  the  Crown,  the  appointment  of  Coroners  might  have  pro- 
vided means  for  putting  the  law  into  force,  even  though  it  might  previously  have 
lain  dormant  for  want  of  the  necessary  machinery.  The  appointment  of  a  Coroner 
could  not  alter  the  law.  though  it  might  have  provided  a  means  for  enforcing  a  law. 
The  appointment  of  a  Coroner  could  no  more  render  a  person  in  Calcutta  liable  to 
forfeiture  of  his  property  for  felo  de  se,  than  it  could  make  the  act  of  wilful  and 
intentional  self-destruction  in  the  Mofussil  a  Felony,  in  order  that  forfeiture  might  be 
the  consequence  :  and  it  must  not  be  forgotten  that  the  power  of  appointing  Coroners 
was  not  limited  to  the  Presidency  towns,  it  extended  to  the  whole  of  the  Presidencies, 
and  consequently  if  it  introduced  the  law  of  forfeiture  in  the  case  of  a  felo  de  se, 
it  did  so  not  only  in  the  Presidency  towns,  but  also  in  the  Mofussil,  where  Felony  was 
not  known  as  a  crime,  [40]  and  where  the  Mahomedan  criminal  law  prevailed,  by 
which,  as  before  shown,  self-destruction  was  not  a  crime.  Our  attention  has  been 
called  to  the  case  of  The  Collector  of  Maxulipatam  v.  Gavaly  Vencata  Xarainapah 
t^  Moore's  Ind.  App.  Cases,  500).  In  that  case  it  was  held,  that  the  general  right  of 
the  Crown  to  succeed  to  immoveable  property  on  failure  of  heirs  was  not  excluded 
in  the  case  of  a  Brahmin.  The  law  of  escheat  was  not  disputed  :  the  question  raised 
was.  whether  the  Crown  could  succeed  to  the  property  of  a  Brahmin  on  failure  of 
Leirs.  In  the  present  case  the  general  right  of  the  British  Crown  to  succeed  to  all 
property,  whether  moveable  or  immoveable,  upon  a  total  failure  of  heirs  is  not 
disputed.  That  right  attached  immediately  upon  the  acquisition  of  the  sovereignty 
by  the  Crown  as  a  necessary  incident  thereto,  not  only  in  those  places,  such  as  the 
Presidency  towns,  in  which  the  laws  of  England  Lad  been  partially  introduced,  but 
in  every  other  part  of  India  over  which  the  Sovereignty  had  been  acquired.  TLe 
right  of  the  Crown  exists,  as  well  in  the  case  of  Mahomedans  and  Hindoos,  as  in  the 
case  of  British  subjects.  Here  there  is  no  failure  of  heirs,  but  a  claim  on  the  part  of 
the  Crown  by  title  paramount,  upon  tbe  ground  that  tLe  property  was  vested  in 
the  Crown  by  forfeiture  before  it  came  to  the  heirs.  If  the  property  of  a  Mahomedan, 
or  a  Hindoo,  were  claimed  by  the  Crown  upon  the  ground  of  a  failure  of  Leirs, 
tLe  question  of  failure,  or  no  failure  of  Leirs,  would  not  depend  upon 
English  law,  but  upon  tLe  MaLomedan  or  Hindoo  law  of  inLeritance, 
as  the  case  might  be.  So  here  the  question  depends  upon  tLe  law 
applicable  to  tLe  offence.  If  tLe  EnglisL  law  was  [41]  introduced  as  to  felo  de  se, 
and  the  property  was  liable  to  forfeiture  upon  the  finding  of  a  Coroner's  inquisition, 
the  forfeiture  would,  no  doubt,  vest  in  tLe  Crown  by  virtue  of  its  prerogative.  All 
we  Lave  to  show  here  is.  that  the  prerogative  of  the  Crown  did  not  of  itself  make 
self-murder  a  Felony,  or  subject  tLe  offender  to  tLe  forfeiture  of  Lis  goods  and 
cLattels.  If  the  prerogative  of  the  Crown  rendered  self-murder  a  Felony  in  Calcutta, 
and  necessarily  introduced  the  law  of  forfeiture  as  an  incident,  it  must  have  had  the 
same  effect  in  every  part  of  the  British  dominions  in  India  over  which  the  right  of 
Sovereignty  was  acquired.  It  is  not  a  necessary  incident  of  Sovereignty  that  every 
offence  for  which  property  is  forfeited  in  England  should  be  a  Felony,  and  cause  a 
similar  forfeiture  in  every  part  of  the  dominions  of  the  Crown,  otherwise  it  must 
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follow  that  the  right  of  Sovereignty  introduced  the  law  of  a  year  and  a  day.  and 
in  the  east-  of  attainder,  in  the  Mofussil,  and  also  the  right  to  deodands.  Vie 
hold  that  the  law  of  forfeiture  in  the  ease  of  felo  de  se,  has  never  been  introduced 
into  Calcutta,  and  consequently  that  the  estate  of  Rajah  Kistonauth  Roy  was  not 
forfeited  to  the  Crown.  This  petition,  therefore,  must  be  dismissed.  There  will  be 
no  order  as  to  the  costs,  for  it  is  a  petition  presented  on  behalf  of  the  Crown,  and 
■  ubt  if  there  is  any  jurisdiction  in  this  Court  to  order  costs  to  be  paid  by  the 
Cruv. 

The  present  appeal  was  from  this  decision. 

Mr.  Forsyth,  Q.C.,  and  Mr.  W.  H.  Melvill,  for  the  Appellant. — The  question  in 
this  case  is,  thi  s  '  the  Crown  to  the  goods  of  a  felo  de  se,  a  Hindoo  inha-[42]- 
bitant  of  Calcutta,  and  a  subject  of  Her  Majesty.  There  is  no  dispute  regarding 
onimission  of  the  crime  within  the  town  of  Calcutta,  or  that  the  inquisition  and 
finding  by  a  jury  before  the  Coroner  of  Calcutta,  appointed  by  Statute.  33rd  I 
III.  c.  52,  57  -  not  strictly  regular.     By  the  charter  of  1774.  sec.  4.  which 

lished  the  Mj  irt  of  Oyer  and  Terminer   and  Criminal  Jurisdiction, 

the  office  of  Coroner  was  first  introduced  into  India,  the  Judges  of  that  Court  being 
appointed  Coroners.  In  this  case  the  finding  was  officially  communicated  by  the 
Coroner  to  the  Government  and  the  Accountant-General  and  Master  of  the  Supreme 
Court  at  Calcutta,  who  had  custody  of  part  of  the  ass  deceased,  as  well  as 

iriven  to  the  Colh-  -  the  several  Zillahs  in  which  his  property  was  situate, 
of  the  forfeiture  of  the  goods  and  chattels  to  Her  Majesty,  and  that  meets  in  anti- 
cipation any  question  of  delay,  or  waiver,  in  making  or  enforcing  our  claim. 
[Lord  Kinfrsdown  :  The  claim  arose  twenty  years  ago.  The  parties  might  then 
have  traversed  the  inquisition.] — The  waiver  relied  on  now.  is  merely  an  intimation 
of  the  Officers  of  the  Crown  here,  that  they  did  not  claim  on  behalf  of  Her  Majesty  ; 
leaving  it.  therefore,  for  the  Government  in  India  to  make  the  claim,  aud  assert 
its  right. 

Now.  first,  the  law  prescribing  the  forfeiture  of  goods  and  chattels  of  a  felo  de 
part  of  the  Common  law  of  England,  and  under  the  Charter  of  the  13th  Geo.  I., 

supreme  Court  at  Calcutta  is  bound  to  administer  the  Common  law  of  England, 
as  it  was  in  the  year  172G.  unless  such  law  has  been  subsequently  altered  by  Statutes 
g  to  India,  or  by  Act  of  the  Legislature  of  India  :  and  our  con-[43]-tentiou 
is.  that  no  Imperial  Statute,  or  Legislative  Act.  has  altered  the  Common  law  in 
this  respect.  The  history  of  the  establishment  of  the  British  rule  in  India  is 
elaborately  treated  of  by  Lord  Brougham,  in  the  case  of  The  Mayor  of  Lyons  v. 
The  East  India  Company  (1  Moore's  Ind.  App.  Cases.  175.  272-oi.  and  the  rule  as 
to  the  introduction  of  English  law  in  Calcutta  is  furnished  by  the  finding'  of  the 
M  ster,  and  the  decision  of  Lord  Lyndhurst  in  the  case  of  Freeman  v.  Fairlit  ilb. 
309.  352).  in  which  it  was  held,  that  a  will  to  pass  lands  in  Calcutta  must  be  attested 
by  three  witnesses.  The  introduction  of  the  English  law.  as  applicable  to  the 
Natives  of  India,  must  be  referred  to  the  establishment  of  the  Mayor's  Court  by  the 
Charter  of  1726.  though  that  Court  lias  been  subsequently  superseded  by  the  estab- 
lishment of  the  Supreme  Court  at  Calcutta,  by  the  Charter  of  1774.  when  the  English 
laws  were  introduced  to  their  full  extent,  and  with  all  their  consequences.  Auber'a 
Analysis  of  the  Const,  of  the  East  India  Comp.  p.  234. — [Lord  Kingsdown  :  When 
was  the  English  law  binding  on  the  people  in   Calcutta?] — It   existed  in    1720. — 

gxird  KingsdowB:  It  certainly  could  not  be  binding  when  Calcutta  was  a  mere 
actory  for  the  purpose  of  trade.  Neither  could  the  Criminal  law-,  in  all  its 
branches,  now  be  applicable  to  Hindoo  natives.  Take  the  case  of  Bigamy  for  in- 
stance.]— Tiie  English  Criminal  law.  we  apprehend,  must  be  taken  as  generally 
introduced  in  India  by  the  Charter  of  1726. — [Sir  James  Colvile :  The  Mahomedan 
Criminal  law  was  retained  by  Reg.  IX..  of  1793,  sees.  47.  50.  74.  and  75.  It  was 
only  in  1832,  by  Reg.  VI.  of  that  year,  sec.  5.  that  persons  not  professing  the  Maho- 
medan faith  coul. 1  emption  from  being  tried  under  [44]  that  law.] — 
e  Statin,-.  I  G  HI.,  c.  63,  sec.  II.  and  the  26th  Geo.  III.,  c.  57.  sec.  2:'. 
the  English  law  was  applied  to  Natives  as  well  as  British  subjects.  Statute.  Oth 
IV  7!.  embodied  all  the  Criminal  law  of  England  in  India.  Suttee  was  a 
crime,  but  w.  d,  in  compliance  with  the  reservation  of  the  37th  Geo.  III., 
r.  112.  sec  12.  which  r                eligious  usages,  but  Suttee  was  abolished  by  ReL'ula- 
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t ion  XVII.  of  L829.  So  with  respecl  to  the  crime  of  Infanticide;  these  were, 
however,  excepl  ional  cases  coming  within  the  special  usages  reservi  d  to  thi  Hindoos. 
Then,  the  material  question  to  be  considered  is,  whether  by  the  Cha  rters  and  Statuti  8, 
the  English  criminal  law  is  nut  to  be  taken  as  imported  into  Calcutta,  and  in  force 
there  al  the  time  the  Rajah  committed  suicide.  He  was  beyond  all  question  a 
British  subject,  and  as  such  was  amenable  to  the  law  thai  had  been  introduced  into 

India  by  the  Charters  and  Acts  of  Parliament.     The  besl  expositii E  the  rule  as 

to  the  governing  law,  is  to  be  found  in  the  dictum  and  decision  of  Lord  Mansfield, 
in  the  well-known  case  of  Campbell  v.  Hall  (1  Coup.  208),  where  he  says,  Thai  the 
law  and  legislative  governmenl  of  every  dominion,  equally  affects  all  persons  and 
nil  property  within  the  limits  thereof;  and  is  the  rule  of  decision  for  all  quesl 
which  arise  there.  Whoever  purchases,  lives,  or  sues  there,  puts  himself  under  the 
law  of  the  place.  An  Englishman  in  Ireland,  Minorca,  the  fsle  of  Man,  or  the 
plantations,  has  no  privileges  distinct  from  the  natives."  It  follows,  therefi 
that  in  no  ease  have  the  Natives  of  a  Colony  or  Settlement  privileges  distincl   fro   i 

the  settlers,   unless  such   rights  have  been   specially  reserved  to  them.       Lord    Stowell, 

in  Budding  v.  Smith  (2  Hagg.  Cons.  Rep.  383),  quotes  Lord  Mansfield's  proposr- 
[45]-tiun  with  approbation,  and  says,  "  Huber,  too,  speaking  upon  general  prin- 
ciples, had  before  promulgated  the  same  doctrine: — "  Pro  Slt&jectis  imperio  habendl 
sunt  omnes,  qui  intra  til-mums  ejuedem  repervuntur,  sive  in  perpetuwm,  sivi  ad 
tern  pus  ibi  commorantur."  lt<  Conflict.  Leg.  lib.  I.  t.  3,  §  2.  The  question  of  the 
extent  of  the  introduction  of  the  English  law  in  Grenada,  in  the  West  Indies,  was  also 
dered  by  Sir  William  Grant,  in  The  Attorney-General  v.  Steward  (2  Mer.  160). 
and  to  Gibraltar,  by  this  Tribunal,  in  Jeplbson  v.  Riera  (3  Knapp's  l'.C.  Cases,  130). 
Wherever,  therefore,  the  English  law  has  been  introduced,  including  of  course  the 
Criminal  law,  self-murder  is  a  felonious  crime.  It  is  viewed  by  the  English  law 
as  the  highest  crime,  Stephens,  Conmis.  Vol.  IV.  p.  108. — [Lord  Kingsdown :  Do 
you  contend  that  the  law  of  forfeiture  was  introduced  by  the  Charter  of  1726?] — 
It  may  not  be  introduced  by  Charter,  or  Statute,  in  express  words,  but  the  appoint- 
ment of  a  Coroner  assumes  the  introduction  of  the  English  law  of  felo  de  se,  and 
that  there  is  judicial  machinery  for  executing  it.  No  reason  appears  why  the  law 
of  forfeiture  should  not  apply  to  Natives  as  well  as  Europeans. — [Sir  Lawrence 
Peel  :  Does  not  your  argument  go  too  far?  It  would  introduce  the  law  of  primo- 
geniture and  dower  among  Natives.] — If  suicide  is  a  crime,  of  course  to  assist  a 
suicide  is  also  a  crime.  Now.  the  Indian  Penal  Code  of  1SC0,  applies  to  the  whole 
territories  vested  in  the  Crown  by  Statute,  21st  and  22nd  Vict.  c.  106.  This  Code 
assumes,  hut  nowhere  specifies  or  defines,  that  suicide  is  a  crime.  The  53rd 
section  enumerates  a  list  of  punishments  for  offences  under  the  Code,  and  expressly 
mentions  in  sec.  62,  forfeiture  of  property  [46]  for  offences  ;  and  by  sec.  302  it  ils 
enacted  that  whoever  commits  murder  shall  be  punished  with  death,  or  transportation 
for  life,  and  shall  be  liable  to  fine.  Section  306  says,  if  any  person  commits  suicide, 
or  wdioever  abets  the  commission  of  such  suicide,  shall  be  punished  with  imprison- 
ment for  a  term,  and  shall  also  be  liable  to  fine  :  and  section  309  provides,  that 
whoever  attempts  to  commit  suicide  shall  be  punished  with  imprisonment,  for  a 
term  not  exceeding  one  year,  and  shall  also  be  liable  to  a  fine.  Now,  it  would  be 
illogical  to  suppose  that  suicide  is  not  a  crime  ;  the  Code  assumes  that  it  is.  and  the 
Code  applies  to  Hindoos  and  Mahomedans,  as  well  as  to  Europeans. — [Lord  Kings- 
down:  You  cannot  punish  the  individual  wdio  commits  suicide.  The  Code  only 
applies  to  those  who  attempt,  or  abet  it.] 

The  important  question  of  the  prerogative  of  the  Crown  was  not,  however,  con- 
sidered by  the  Court  below,  and  we  contend  that  the  same  prerogative  must  attach 
in  Calcutta  as  in  the  other  British  Colonies.  Chalmers'  Opinions.  Vol.  1.  p.  232. 
Now.  the  right  to  forfeiture  of  goods  and  chattels  is  part  of  the  prerogative  of  the 
Crown  in  this  country.  Stephens.  Comms.  Vol.  II.  p.  495  (5th  Edit.),  enumerates 
the  prerogatives,  and  among  them  mentions  forfeitures  for  offences.  So  treasure 
trove,  as  by  the  ancient  law  of  India.  Inst,  of  Menu.  eh.  VIII.  sees.  37,  and  38,  and 
Royal  fish,  are  most  ancient  prerogatives  of  the  Crown.  In  Bacon's  Abr.  tit. 
"Forfeiture,"  B.  it  is  laid  down,  that  if  a  man  be  felo  de  se  he  forfeits  his  goods 
and  chattels  (see  also  Megit  v.  Johnson,  2  Doug.  545) :  and  in  the  note  to  Toomes 
v.  Etherington   (1   Saunders,  362),  it   is  stated  to  accrue  on   inquisition. —  [47] — 
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[Lord  Eingsdown:  The  Common  law.  as  stated  in  that  ease,  distinguishes  the  for- 
feiture of  lands  ai  The  former  is  only  upon  attainder.  Now,  in  India 
there   is  no   distinction   by  Hindoo  law  between  real  and   personal  estate.] — Lord 

jiiarn.  in  The  Mayor  of  Lyons  v.  The  East  India  Company  (1  Moore's  P.C. 
I  .  -  rates  the  prerogatives  the  Crown  is  entitled  to  in  India.     That 

however,     does  not  apply  to  the  question  here  raised.     The  law  there  deter- 

1  as  to  aliens  holding  lands,  is  by  Statute,  and  is  not  part  of  the  Common  law. 
\     doubt  the  prerogative  attaches  in  eases  of  felo  de  se  in  India,  whether  by  a 
British   subjeet.   or   native   Hindoo,   if   committed   within   the   jurisdiction   of   the 
reme  Court. 

The  Charter.  13th  Cha.  II..  in  1661.  upon  the  petition  of  the  East  India  Com- 
panv.  granted  the  Governor,  and  East  India  Company,  power  to  judire  all  persons 
livinsr  under  them,  and  under  that  Charter  the  English  law  was  administered  in 
Calcutta.  There  was  no  Territorial  sovereignty  at  that  time.  and.  therefore,  it 
did  not  extend  to  Natives.  The  Statute.  53rd  Geo.  III.  c.  155.  see.  95,  though  it  is 
the  first  statutable  recognition  of  the  sovereignty  of  the  British  Crown  in  the  East 
Indies,  was  only  declaratory  of  the  existing  law:  for  the  Charter.  9th  and  10th 
'Will.  III.,  expressly  says.  "  The  Sovereign  right  being  always  reserved  over  Forts. 
Factories,  etc."  Such  right,  therefore,  existed  in  169S.  and  the  Statute,  13th  Geo. 
III.  e.  63.  shows  clearly  that  the  Crown  and  Parliament  recognized  the  Sovereienty 
of  the  East  India  Company.  In  The  East  India  Comj^ny  v.  Syed  Ally  (7  Moore's 
Ind.  App.  Cases.  555),  these  rights  were  upheld:  and  in  the  cases  of  The  Secretary 
of  [48]  s'  J'  for  India  v.  Kamachee  Boyt  i7  Moore's  Ind.  App.  Cases.  -176  :  and  see 
The  Rajah  of  Coorg  v.  The  East  India  Company  (29  Beav.  300),  and  The  Collector 
of  Masulij'Kitam  v.  Cavaly  Yencata  Xarainapah  (S  Moore's  Ind.  App.  Cases.  500V 
the  Government  of  India  was  held  entitled  to  take  as  an  escheat  a  Raj.  for  want  of 
male  heirs.  It  lias  been  determined  that  goods  of  a  felon  convicted  in  India  are 
forfeited.  That  point  arose  in  Bombay.  The  Advocate-General  v.  Richmond 
(IViy's  Oriental  Cases.  566).  and  the  right  was  not  questioned:  the  only  point 
raised  being,  whether  the  Crown  or  the  East  India  Company  was  entitled  to  the 

at  of  the  feloi  -  _  ods  :  a  point  which  does  not  arise  here.  In  the  matter  of 
Govindo  Lala  (1  Strange's  Mad.  Cases.  74  i.  <:oods.  the  property  of  a  felo  de  se,  were 
ordered  by  the  Court  to  be  delivered  over  to  the  East  India  Company,  as  grantee  of 
the  Crown:  and  in  Khanoo  Raoot  Eulrelcur  v.  Dhunbajee  Kan  (2  Borr.  Bom.  Rep. 
.  drift  timber  was  held  to  belong  to  the  Crown.  Xo  instance  of  forfeiture  for 
Treason  can  be  found. 

Mr.  Bovill.  Q.C..  and  Mr.  Cave,  for  the  Respondent. — It  lies  on  the  Appellant  to 
establish  the  proposition  advanced  by  him — namely,  that  forfeiture  of  goods  and 
chattels  of  a  suicide  is  part  of  the  law  of  India,  applicable  to  Hindoos.  The  unani- 
mous opinion  of  the  Judges  of  the  Supreme  Court  was.  that  the  English  law  of 
forfeiture  of  the  goods  of  a  felo  de  se,  did  not  apply  to  native  Hindoos,  unless  it 
was  specifically  introduced  by  Statute,  or  Local  enactment.  The  Appellant  has 
failed  to  produce  a  single  ease  in  which  a  forfeiture  of  goods  has  been  enforced  by 
the  Government  in  India  for  suicide.  Govindo  Lala's  [49]  case  (1  Strange's  Mad. 
3,  p.  74  .  when  examined,  is  no  authority  for  such  a  proposition.     It  is  simply 

ise  oi"  a  native  who  died  without  heirs,  or  next  of  kin,  and  the  Court  directed 
his  property  to  be  handed  over  to  the  Registrar,  for  the  benefit  of  the  Fast  India 
1        Many.     Bein^  bona  vacantia,  the  Sovereign  right  accrued.     The  Bombay  case. 

oo  Raott  Eulvekur  v.  D/iunbajet  Kan  (2  Borr.  Bom.  Rep.  273)  was  a  case  of 
flotsam,  and  the  riirht  of  the  Crown  was  recognized,  which  might  be  in  virtue  of  the 
tenure  under  which  Bombay  is  held — namely,  as  part  of  the  Manor  of  East  Green- 
wich. These  are  the  only  two  cases  that  can  be  brought  to  support  such  a  claim  as 
this.  Then,  there  being  no  direct  authority  for  the  position  contended  for.  is  there 
any  principle,  or  analogy  of  law.  to  support  it  I  Our  contention  is.  that  the  Entrlish 
law  of  Felony  by  self-murder,  and  consequent  forfeiture  of  goods  and  chattels,  has 
never  been  introduced,  and  cannot  be  applied,  to  Natives  in  any  part  of  India.  In 
round  of  forfeiture  is  stated  to  be  derelict:  Bacon's  Abr.  tit.  "  For- 

re,"  B. — [Lord  Kingsdown:   Was  the  forfeiture  in  England  derelict,  or  was  it 

punishment  attached  t"  felo  de  .,-,.'] — It  may  he  punishment.     A  man  takes 

his  life  away,  and  lea\  and  chattels:  Bacon  there  lavs  it  down,  that  the 
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King  takes  them  as  the  niaintainer  of  public  justice.     By  the  feudal  law  of  tei 
lan  deprives  the  Jx>rd  of  a  vassal,  the  Lord  was  entitled  to  compensation 
if  the  Tenant  dies  a  natural  death,  the  Lord  could  seize  the  besl   beast,  or  armour, 
according  to  custom,  for  a  Heriot.     Bj  Sasoi    Law.  land  did  nol  es 

|         y,       Reevi  -      II  st.  "i  the  English  Law,"  Vol.  I.  p.   10.       So  as  to  righl  of 
I    i.   Lit.   I  la:  [50]  SprL,  0     Tenures,"  p.  53;  and   Forke's  'Law  of 

Forfeiture  for  High  Treason,"  pp.  54,  56.     It    is  doubtful  whether  forfeiture  for 
felu  d  sted   in   England  before  the  introduction  of  the  feudal  system.       It 

appears  it   did  for  murder.       In  Stiernhook,  " De  Jun    Sueonwm  et  Gothoi 
lib.  II.  eh.  6,  and  lib.  111.  ch.  3,  forfeiture  is  spoken  of  for  high  Treason,  hut  not 
lor    '  '"  ■  <   -'■      He  quotes  the  laws  of  Alfred,  ch.  IV..  where  it  is  thus  laid  down: — 

-    qiUs  vitae  Regis  insidiatur  per  se,  vel  per  niton* 
nuts,  vita  privetur,  et  omnibus  ■"     Then  it  goes  o 

Domini  sui  insidiatur  hoe  ipso  vitam  suam  amittat,  et  omnia  quae  possidet  vel  pro 
ratio;  ationis  capitis  Domini  swi  culpa  i  cimatur."     And  the  law  of  Canute, 

ch.   l.IW.    i-   -iniilar: —     5  '  el   Domino   ins 

\t,  it  omne  quod  habet  nisi  ad  triflex  ordaliwm  pergat."  Forfeiture  is  purely 
a  part  of  the  feudal  policy  which  has  never  Keen  introduced  into  India,  nor  is 
capable  of  being  applied  to  Hindoo  Natives  under  the  British  rule.  The  law  and 
customs  of  the  Hindoos  have  always  been  respected  and  preserved  to  them.  This 
was  the  provision  of  the  Statute.  21st  Geo.  III.  c.  Tit.  see.  17.  and  the  assurance 
given  to  the  Natives  by  Sir  Elijah  Impey,  the  first  Chief  Justice,  when  the  Charter 
of  1774  was  brought  into  force.  "  Memoirs  of  Sir  Elijah  Impey,  Ed.  by  his  • 
Appx.  427  [8vo.  Lond.  1846]. 

There  can  be  no  doubt  as  a  general  proposition,  that  Englishmen  settling  in  an  un- 
inhabited country  carry  with  them  as  their  birthright  so  much  of  the  law  of  England 
as  is  applicable  to.  and  requisite  for,  the  state  of  the  settlement,  which  will  include, 
of  course,  so  much  of  the  Common  law  as  is  applicable  to  [51]  their  condition,  as 
well  as  the  Statute  law.  Chalmers'  Opinions,  Vol.  I.  p.  195.  But  the  case  of  the 
original  Settlements  in  the  East  Indies  is  quite  different,  as  is  shown  in  the  history 
given  in  The  Mayor  of  Lyons  v.  Thi  East  India  Company.  The  first  settlers  were 
only  traders  permitted  by  the  Government  of  the  Nabob  of  Bengal  to  reside  and  have 
Factories  within  his  dominions.  It  was  not  until  many  years  afterwards  that  they 
acquired  as  a  Company,  first  Territorial  and  then  Sovereign  rights  by  Charters  and 
Treaties.  It  was  long  after  the  establishment  of  the  Company  as  a  trading  body, 
that  they  acquired  anything  like  Sovereign  rights.  In  the  first  instance,  such  of 
the  Company's  servants  within  the  Factories  as  chose  to  adopt  the  English  laws  were 
permitted  by  the  Crown  to  do  so.  Indeed,  all  the  authorities  show,  that  the  English 
law  was  never  generally,  but  only  partially,  introduced  in  India.  Thus  it  has  been 
held  by  the  Supreme  Court  at  Calcutta  that  the  laws  against  Popery  did  not  extend  to 
India,  DfConto  v.  Da  Costa  (Morton's  Dec.  Cal.  356):  and  that  the  Statute  making 
carnal  knowledge  of  a  female  under  the  age  of  ten  years,  a  Felony,  did  not  extend  to 
India,  Rea-  v.  Chundichum  Bose  (Morton's  Dec.  Cal.  357) ;  and  by  this  Tribunal  that 
the  Mortmain  law  was  not  in  force  in  India.  The  Mayor  of  Lyons  v.  The  East  India 
Company  il  Moore's  P.C.  Cases,  176:  and  see  on  this  point,  Mitford  v.  Reynolds,  l 
Phill.  pp.  185,  192 :  Whicker  v.  Hume,  7  H.L.  Cases.  124  :  Attorney-Cm.  v.  Stt  ward, 
'2  Mer.  143  :  Clark's  Col.  Law,  p.  7.  It  will  only  be  necessary  to  trace  the  introduction 
of  the  English  law  into  Calcutta,  to  show  that  this  branch  of  the  Criminal  law  was  not 
in  force  in  Calcutta  at  the  time  of  the  [52]  commission  of  this  suicide.  The  third 
Charter  of  April  3rd,  1661.  gave  power  to  the  Governor  and  Council,  where  the  East 
India  Company  had  Factories,  or  places  of  trade  within  the  East  Indies,  to  judge  all 
persons  belonging  to  the  Company,  or  under  their  control,  in  all  eases.  Civil  or 
Criminal,  according  to  the  laws  of  England.  The  Charter  of  1726,  provided  for  the 
administration  of  justice  in  Civil  and  Criminal  cases  within  the  Factory  of  Fort 
William,  by  creating  the  Mayor's  Court,  and  for  the  punishment  of  persons  accused 
of  any  crime,  to  be  as  near  to  the  laws  of  England  as  the  condition  and  circumstances 
of  the  place  and  inhabitants  would  admit  of.  The  Charter  of  1753.  substantially 
repealed  these  two  Charters,  and  gave  to  the  East  India  Company,  besides  further 
jurisdiction,  fines  and  amercements  made  by  the  Court.  Then  came  the  Statute. 
13th  Geo.  III.  c.  63,  sec.  13,  and  the  Charter  of  1774,  which  established  the  Supreme 
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Court  at  Calcutta,  as  a  Court  of  Oyer  and  Terminer,  within  the  Town  of  Calcutta 
and  the  Factory  of  Fort  William,  with  jurisdiction  over  Murder,  and  other  felonies 
and  misdemeanors,  had.  done,  or  committed  within  the  Town  and  Factories.  The 
gtat  ,o.  III.  c.  70,  sec-.  17.  gave  the  Supreme  Court  jurisdiction  to  entertain 

uid  actions  of  the  native  inhabitants  of  Calcutta,  providing  that  the  inheritance 
and  succession  to  lands,     '  -id  contracts  should  be  determined   in  the  ca> 

by  the  Mahomedan  law.  and  of  Hindoos  by  the  Hindoo  law.     And 
•  Statute  expressly  enacted,  that  the  civil  and  religious  usages  of  the 
Natives  were  to  be  respected,  and  acts  done,  according  to  the  rule  and  [53]  law  of 
■     .  were  not  to  be  adjudged  as  crimes,  although  the  same  may  not  be  justifiable 
bv  the  la-         Eng  ^.:tion  19  also  provided,  that  the  process  of  the  Supreme 

Court  was  to  be  accommodated  to  the  religion  and  usages  of  the  Natives.  At  this 
period  Suttee,  as  well  as  infanticide,  prevailed  in  India,  and  were,  therefore, 
sanctioned  by  the  law  and  recognized  by  the  Government  as  part  of  the  religious 
-  of  the  Natives.  Then  came  the  33rd  Geo.  III.  c.  52.  sec.  157.  whieh.  for  the 
first  time,  appointed  Coroners  for  the  Presidencies  in  India,  empowering  them  to 
hold  inquests  in  the  same  manner  as  Coroners  in  England.  It  is  this  Act  that  the 
other  side  now  insist  gives  the  right  to  the  East  India  Company  to  seize  the  goods 
and  chattels  of  a  ft  But  besides  that  they  have  failed  to  prove  that  the 

appointment  of  such  Officers  as  Coroi  ers  would  give  the  Crown  a  prerogativ 
previously  enjoved,  it  is  impossible  to  ar^rue  that  such  a  forfeiture  would  accrue  for 
an  offence  held  not  only  not  blameable  by  the  Hindoo  inhabitants  of  India,  but  in  the 
case  of  widows,  absolutely  praiseworthy,  and  in  accordance  with  the  religion  of  the 
country.  Felo  de  *e  was.  in  fact,  at  this  time,  no  offence  at  all.  The  Statute.  Oth 
Geo.  IV.  c.  74.  after  reciting  that  many  wholesome  alterations  have  been  made  in 
the  Criminal  law  of  England,  and  the  administration  thereof,  and  that  it  was 
expedient  that  some  of  the  said  alterations  should  be  extended  to  the  British  Terri- 
tories in  the  East  Indies,  enacts,  by  section  IS.  that  when  any  person  shall  be  arraigned 
upon  an  indictment  or  inquisition  for  Treason,  or  Felony,  the  jury  empanelled  to 
try  such  persons  shall  not  be  charged  to  inquire  concerning  the  lands,  tenements,  or 
goods,  nor  [54]  whether  he  fled  for  such  Treason  or  Felony.  But  under  this  Statute, 
however,  there  must  be  a  trial  for  Felony,  not  an  inquisition,  or  inquiry,  as  before  a 
Coroner.  It  is  true  that,  by  the  16th  and  17th  Vict.  c.  95,  -  -7.  all  fines  and 
penalties  incurred  by  the  sentence  or  order  of  any  Court  of  justice  within  the  Terri- 
tories under  the  Government  of  the  East  India  Company,  and  all  forfeitures  for 
crimes,  of  any  real  and  personal  estate  within  those  Territories,  and  all  property 
devoh      _      -     'ma  vacantia,  I  of  a  rightful  owner,  shall  belong  to  the  1.   -• 

India  Company,  in  trust  for  Her  Majesty,  for  the  service  of  the  Government  of  India  : 
and  that  by  the  21st  and  "22nd  Vict.  c.  106.  the  Territories  in  the  East  Indies  are 
absolutely  vested  in  the  Crown.     None  of  these  Statutes,  however,  introduced  the 

ish  law  of  forfeiture  of  the  iroods  and  chattels  of  a  felo  de  se,  whieh  is  nowhere 
a  \ated  as  a  Felony  in  India,  and  is  not  even  mentioned  until  the  Penal  Code  of 

.  whieh  first  designated  such  a  crime  in  India.  Sec.  306  of  the  Code  enacts, 
that  if  any  person  commits  suicide,  whoever  abets  the  commission  of  such  suicide 
shall  be  punished  with  imprisonment  for  a  term  not  to  exceed  ten  years,  and  shall 
also  be  liable  to  tine  :  and  section  309  enacts,  tiiat  whoever  attempts  to  commit  suicide 
shall  be  punished  with  simple  imprisonment  for  a  term  of  one  year,  and  shall 

e ;  thus  making  the  aidii  sj  - '.  meanour; 

whereas  such  aiding  or  _  I  inal  law  of  England  i~  a  Felony,  the 

party  being  a  principal  in  ti  s  ree.     How  then  can  it  be  argued,  that  with  such 

-  this,  there  could  have  been  previously  anything  like  the  Ei  glish  law 
rfeiture  prevailing  [55]  in  India.'     By  the  Common  law  of  England,  --  si 

another  to  commit  suicide  is  Murder.     Thi*  is  conclusive,  that  even  at  the  time  the 

-  d.  forfeit  .'red  part  of  t  -  .  law 
introduced  into  India  :  still  less  could  it  have  been  the  law  in  the  year  1774.  the  date 
which  the  Appelhu  I     i          se]  insist  that  this  branch  of  the  Criminal  law  i  : 

Dtroduced  into  Calcutta:  at  a  time  too  when  we  have  shown  it  was 
sidered  an  offence  there  tmmitted. 

however,  the  law  of  forfeiture  > 
■1  in  Indi  plicable  to  Europeans,  it  does  not  applv  to  Hindoos  and 
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other  Natives,  by  whom,  in  many  cases,  self-destruction   is  <  >i  iidered  not  i 

meritorious.     Thus,  Tlie  Vakeel  of  Government  \.  Sohavnm  (1  Niz. 

Adaw.  Rep.  220)  was  the  case  of  a  Hindoo  of  the  Raj] I  tribe,  who  had  prepared  a 

jiit  and  set  fire  to  the  fuel  in  it,  to  enable  his  father,  who  was  ill  with  the  leprosy,  to 
burn  himself,  and  the  prisoner  was  held  justified  under  the  tenets  of  the  11 

religion,  and  acquitted  under  the  provisions  of  thi    Mai dai    law;  and  tb 

Sheeoo  Suhaee  and  Chotoo  (ib.  292)  is  to  the  same  effect.  Suicide  from  leprosy,  or 
Suttee,  though  both  are  within  the  letter  of  see.  3,  Ben.  Reg.  VIII.,  of  17'.i'.i.  yet  have 
not  been  considered  by  the  Nizamut  Adawlut  within  the  purview  of  tl  m  (see 

to  Sohawun's  Case.  1  Niz.  Adaw.  Rep.  221);  which  Regulation,  as  there  stated, 
was  intended  to  preserve  the  lives  of  many  from  the  effects  of  passion  or  rev< 
aided  by  the  enormous  prejudice  of  superstition.     The  Institutes  of  Menu  treat   of 
punishments  for  certain  offences,  but  nowhere  mention  [56]  forfeiture  for  suicide. 
A  Hind. H.  i  ommitting  suicide  does  not  alter  the  rule  of  succession,  5  ! 

Law."  vol.  I.  p.  157. 

Another  important  point,  is  the  question  of  the  deceased's  domicile.  His  domicile 
was  Berharnpore,  about  one  hundred  miles  from  Calcutta,  and  though  he  commits 
suicide  at  Calcutta,  that  fact  will  not  give  the  Supra  Court  jurisdiction  over  his 
personal  property.  [Sir  Lawrence  Peel:  He  had  a  residence  at  Calcutta,  which 
would  make  him  subject  to  civil  process  (see  Baboa  Janokey  boss  v.  Bindabun  Doss, 
.".  Moore's  Ind.  App.  Cases,  175).] 

Lastly,  regard  being  bad  to  the  proceedings  of  the  Indian  Government,  and  to  the 
absence  of  any  claim  on  the  part  of  the  Crown,  and  the  ultimate  waiver  of  its  rig 
if  any,  it  would  be  inequitable  to  enforce  the  law-  of  forfeiture,  if  it  exists  in  India. 
which  we  deny,  against  the  estate  of  Rajah  Kistonauth  Roy.  If  the  Crown  had 
insisted  upon  its  prerogative,  under  the  Statute.  '?rd  and  4th  Will.  IV.  c.  85,  the 
inquisition  might  have  been  traversed,  which  could  have  been  done  with  effect.  Toomes 
v.  Eth-crvMjton  il  Saunders,  363a),  1  Hale.  P.C.  417.  first,  as  being  against  evidence, 
and.  secondly,  cm  the  ground  of  the  misdirection  of  the  Coroner.  The  Government 
have  stood  by  for  twenty  years  without  asserting  its  claim. 

The  consideration  of  the  case  was  adjourned,  and  their  Lordships'  judgment  was 
now  delivered  by 

The  Right  Hon.  Lord  Kingsdown  (July  2'2.  1863). — The  question  in  this  case 
arises  on  the  claim  of  the  Crown  to  a  portion  of  the  personal  estate  of  [57]  Rajah 
Kistonauth  Roy.  who  destroyed  himself  in  Calcutta  on  the  31st  of  October.  1S44. 
and  was  found  by  inquisition  to  have  been  ft  '■• 

We  understand  that  the  Rajah  bad  a  residence  in  Calcutta,  though  his  Raj.  or 
Zemindary,  was  at  some  distance  from  that  city.  He  was  a  Hindoo  both  bv  birth 
and  religion. 

On  the  morning  of  the  day  on  which  he  destroyed  himself  he  made  a  Will,  by  which 
he  left  a  large  portion  of  his  property  to  the  East  India  Company  for  charitable 
purposes. 

The  Will  was  disputed  by  his  widow,  who  was  his  heiress,  and  a  suit  was  instituted 
by  her  against  the  East  India  Company  and  others,  to  determine  its  validity.  It 
was  agreed  between  the  litigatii  -  that  the  question   should  be  tried  by  an 

issue  at  law.  The  widow  insisted,  amongst  other  objections,  that  the  Testator  was 
not  in  a  lit  state  of  mind  to  make  a  Will  at  the  rime  of  its  execution. 

The  issue  was  tried,  and  a  verdict  was  found  by  the  Judges  against  the  Will,  upon 
what  ground  does  not  distinctly  appear,  and  the  verdict  was  acquiesced  in  by  the 
Indian  Government. 

If  the  Crown,  by  virtue  of  the  inquisition,  was  entitled  to  all  the  personal  property 
of  the  Rajah,  the  validity  or  invalidity  of  the  Will  was.  as  regards  his  personal 
estate,  of  m>  importance. 

Now-,  the  inquisition  had  found  that  the  goods  and  chattels  of  the  Rajah  when  he 
committed  self-murder  amounted  within  Calcutta  in  1!>.  ii.sT.OG:?.  and  without  the 
town  of  Calcutta  to  Rs.  2,89,500;  and  it  stated  that  all  this  property  was  claimed 
by  the  widow. 

No  claim  to  any  part  of  it  appears  at  that  time  to  [58]  have  been  set  up  by  the 
East  India  Company  on  behalf  of  the  Crown,  and  very  large  sums  were  from  time  to 
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time,  bv  the  order,  or  with  the  consent  of  the  Indian  Government,  paid  over  to  the 
■widow  in  the  years  1,^46  and  18-47. 

A  portion,  however,  of  the  Rajah's  personal  estate,  amounting  to  between  six  and 

seve:  s  -  cured  in  the  Supreme  Court,  in  order  to  provide  for  the 

of  life  annuities  to  two  ladies,  both  then  living.     The  existence  of  these 

-  to  have  been  the  only  reason  why  this  fund  was  not  transferred  to  the 

widow  with  the  rest  of  the  estate. 

One  of  the  annuitants  is  now  dead,  and  the  fund  reserved  to  answer  her  annuity 
-  ;  free.     This  fund  is  now  claimed  by  the  Indian  Government  under  the 
finding  on  the  inquisition  of  1844. 

It  is  stated  in  the  affidavit  of  a  gentleman  who  was  Manager  for  the  widow  on  the 
death  of  her  husband,  that  he  was  advised  in  1844.  by  three  English  Counsel  of 
eminence,  whom  he  names,  that  the  verdict  on  the  inquisition  might  be  set  aside  on 
a  round  both  of  misdirection  by  the  Coroner,  and  as  being  against  the  weight 
ridence,  but  that  proceedings  were  not  taken  for  that  purpose,  because  the 
Government  represented,  through  its  law  agents,  that  no  claim  would  ever  be  made 
under  the  verdict. 

If  the  facts  be  such  as  we  have  stated,  it  is  impossible  not  to  feel  some  surprise 
at  the  present  demand  ;  and.  if  we  differed  from  the  Court  below,  it  would  deserve 
much  consideration,  whether  a  claim  which  seems  to  have  been  abandoned  in  1844, 

tertained.     But  these  facts  do  not  seem  to  have  been  notic 
the  Judges  in  India  :  there  may  [59]  possibly  be  circus  -  -  with  which  we  are 

quainted  to  account  for  the  course  taken  by  the  Government,  and  we  think  it 
better  to  dispose  of  the  case  on  the  merits. 

At  what  time  then,  and  in  what  manner,  did  the  forfeiture  attached  by  the  law 
of  England  to  the  personal  property  of  persons  committing  suicide  in  that  country, 
become  extended  to  a  Hindoo  committing  the  same  act  in  Calcutta  ! 

The  sum  of  the  Appellant's  argument  was  this: — that  the  English  Criminal  law 
pplicable  to  Natives  as  well  as  Europeans  within  Calcutta,  at  the  time  when  the 
death  of  the  Rajah  took  place,  and  the  sovereignty  of  the  English  Crown  was  at  that 
time  established  :  that  the  English  settlers  when  they  first  went  out  to  the  East  Indies 
in  the  reitrn  of  Queen  Elizabeth  took  with  them  the  whole  law  of  England,  both  Civil 
and  Criminal,  unless  so  far  as  it  was  inapplicable  to  them  in  their  new  condition; 
that  the  law  of  felo  Je  sc  was  a  part  of  the  Criminal  law  of  England  which  was  not 
inapplicable  to  them  in  their  new  condition,  and  that  it.  therefore,  became  part  of 
the  law  of  the  country. 

Where  Englishmen  establish  themselves  in  an  uninhabited  or  barbarous  country, 
they  carry  with  them  not  only  the  laws,  but  the  sovereignty  of  their  own  State;  and 
those  who  live  amongst  them  and  become  members  of  their  community  become  also 
partakers  of.  and  subject  to  the  same  laws. 

But  this  was  not  the  nature  of  the  first  settlement  made  in  India — it  was  a  settle- 
made  by  a  few  foreigners  for  the  purpose  of  trade  in  a  very  populous  and 
highly  civilized  country,  under  the  government  of  a   powerful  Mahomedan   ruler. 
with  whose  sove-[60]-reignty  the  English  Crown  never  attempted  nor  pretended  to 
ere  for  some  centuries  afterwards. 
If  the  settlement  had  been  made  in  a  Christian  country  of  Europe,  the  settlers 
would  have  become  subject  to  the  laws  of  the  country  in  which  they  settled.     It  is  true 
that    in   India  they  retained  their  own  laws  for  their  own  government  within  the 
Ties,  which  they  were  permitted  by  the  ruling  powers  of  India  to  establish  J 
but  this  v  the  ground  of  general  international  law.  or  because  the  Crown  of 

land  or  the  lav-         I     _'land  had  any  proper  authority  in  India,  but  upon  the 
principles  explained  by  Lord  Stowell  in  a  very  celebrated  and  beautiful  j 
his  judgment  in  the  case  of  "  The  Indian  Chief  "  (3  Rob.  Adm.  Re]'.  28 

'l'h.    laws  and  I     -tern  countries  where  Christianity  does  not  prevail 

so  at  variance  with  all  the  principles,  feelings,  and  habits  of  European  Christians 
that  they  have  usually  been  allowed  by  the  indulgence  or  weakness  of  the  Potentates 
of  those  countries  to  retain  the  use  of  their  own  laws,  and  their  Factories  have  for 
many  puj  i  as  part  of  the  territory  of  the  Sovereign  from  whose 

dominions  the]  But   the  permission  to  use  their  own   laws  bv  European 

settlers  does  not  extend  those  laws  to  Natives  within  the  same  limits,  who  remain  to 
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all  intents  and  purposes  subjects  of  their  own  Sovereign,  and  to  whom  European 
laws  and  usages  are  as  little  suited  as  the  laws  of  the  Mahometans  and  Hindoos  are 
suited  to  Europeans.     These  principles  are  too  clear  to  require  any  authority  to 
support  them,  but  they  arc  recognized  in  the  judgment  to  which  we  have  ab 
referred. 

[61]  But,  if  the  English  laws  were  not  applicable  to  Hindoos  on  the  first  settle- 
,1  the  country,  how  could  the  subsequent  acquisition  of  the  rights  of  sovereignty 
l.v  the  English  Crown  make  any  alteration  .'     It  might  enable  the  Crown  by  exp 
enactment  to  alter  the  laws  of  the  country,  but   until  so  altered  the  laws  rem  a 
Unchanged.     The  question,  therefore,  and  the  sole  question  in  this  case  is.  wh( 
by  express  enactment  the  English  law  of  felo  de  se,  including  the  forfeiture  attai  b.<  d 
to  it.  had  been  extended  in  the  year   1844  to  Hindoos  destroying  themselves  in 
Calcutta. 

We  were  referred  by  Mr.  Melvill  in  his  very  able  argument,  to  the  Charter  of 
Charles  II.  in  1661,  as  the  first,  and  indeed  the  only  one  which  in  express  terms 
introduces  English  law  into  the  East  Indies.  It  gave  authority  to  the  Company  to 
appoint  Governors  of  the  several  places  where  they  had  or  should  have  Factories, 
and  it  authorized  such  Governors  and  their  Council  to  judge  all  persons  belonging 
to  the  said  Company,  or  that  should  live  under  them,  in  all  causes,  whether  Civil  or 
Criminal,  according  to  the  laws  of  the  Kingdom  of  England,  and  to  execute  judg- 
ment accordingly. 

The  English  Crown,  however,  at  this  time  clearly  had  no  jurisdiction  over  native 
subjects  of  the  Mogul,  and  the  Charter  was  admitted  by  Mr.  Melvill  (as  we  under- 
stood him)  to  apply  only  to  the  European  servants  of  the  Company;  at  all  events 
it  could  have  no  application  to  the  question  now  under  consideration.  The  English 
law.  Civil  and  Criminal,  has  been  usually  considered  to  have  been  made  applicable 
to  Natives,  within  the  limits  of  Calcutta,  in  the  year  1726.  by  the  Charter.  13th  Geo. 
I.  Neither  that  nor  the  [62]  subsequent  Charters  expressly  declare  that  the  English 
law  shall  be  so  applied,  but  it  seems  to  have  been  held  to  be  the  necessary  con- 
sequence of  the  provisions  contained  in  them. 

But  none  of  these  Charters  contained  any  forms  applicable  to  the  punishment, 
By  forfeiture  or  otherwise,  of  the  crime  of  self-murder,  and  with  respect  to  other 
offences  to  which  the  Charters  did  extend,  the  application  of  the  criminal  law-  of 
England  to  Natives  not  Christians,  to  Mahomedans  and  Hindoos,  has  been  treated  as 
subject  to  qualifications  without  which  the  execution  of  the  law  would  have  been 
attended  with  intolerable  injustice  and  cruelty. 

To  applv  the  law  which  punishes  the  marrying  a  second  wife  whilst  the  first  is 
jiving,  to  a  people  amongst  whom  polygamy  is  a  recognized  institution,  would  have 
been  monstrous,  and  accordingly  it  has  not  been  so  applied. 

In  like  'manner,  the  law,  which  in  England  most  justly  punishes  as  a  heinous 
offence,  the  carnal  knowledge  of  a  female  under  ten  years  of  age,  cannot  with  any 
propriety  be  applied  to  a  country  where  puberty  commences  at  a  much  earlier  age, 
and  where  females  are  not  unfrequently  married  at  the  age  of  ten  years. 

Accordingly,  in  the  case  referred  to  in  the  argument,  the  law  was  held  not  to 
apply. 

Is  the  law  of  forfeiture  for  suicide  one  which  can  be  considered  properly  ap- 
plicable to  Hindoos  and  Mahomedans? 

The  grounds  on  which  suicide  is  treated  in  England  as  an  offence  against  the 
law.  and  punished  by  forfeiture  of  the  offender's  goods  and  chattels  to  the  King, 
are  stated  more  fully  in  the  case  of  Hales  v.  Petit,  in  Plowden's  Reports,  p.  261, 
than  in  any  other  book  [63]  which  we  have  met  with.  It  is  there  stated,  that  it  is 
an  offence  against  nature,  against  God.  and  against  the  King.  Against  nature, 
because  against  the  instinct  of  self-preservation  :  against  God,  because  against  the 
commandment,  "  Thou  shalt  not  kill."  and  a  felo  de  se  kills  his  own  soul:  against 
the  King,  in  that  thereby  he  loses  a  subject. 

Can  these  considerations  extend  to  native  Indians,  not  Christians,  not  recog- 
nizing the  authority  of  the  Decalogue,  and  owing  at  the  time  when  this  law  is 
supposed  to  have  been  introduced  no  allegiance  to  the  King  of  Great  Britain? 

The  nature  of  the  punishment  also  is  very  little  applicable  to  such  persons.  A 
part  of  it  is.  that  the  body  of  the  offender  should  be  deprived  of  the  rites  of  Christian 
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burial  in  consecrated  ground.  The  forfeiture  extends  to  chattels  real  and  personal, 
but  not  to  real  estates  :  these  distinctions,  at  least  in  the  sense  in  which  they  are 
understood  in  England,  not  being  known  or  intelligible  to  Hindoos  and  Mahoruedans. 

S  .i-destruction.  though  treated  by  the  law  of  England  as  Murder,  and  spoken 
of  in  the  case  to  which  we  have  referred  in  Plowden  as  the  worst  of  all  Murdei  -  • 
reallv.  as  it  affects  society,  and  in  a  moral  and  religious  point  of  view,  of  a  character 
very  different  not  only  .from  all  other  Murders,  but  from  all  other  Felonies.  These 
distinctioi  -  inted  out  with  great  force  and  clearness  in  the  notes  attached  to 

the  Indian  Code,  as  originally  prepared  by  Lord  Macaulay  and  the  other  Commis- 
sioners. The  truth  is.  that  the  act  is  one  which  in  countries  not  influenced  by  the 
doctrines  of  Christianity  has  been  regarded  as  deriving  its  moral  character  alto- 
gether [64]  from  the  circumstances  in  which  it  is  committed: — sometimes  as  blame- 

.  sometimes  as  justifiable,  sometimes  as  meritorious,  or  even  an  act  of  positive 
duty. 

In  this  lisrht  suicide  seems  to  have  been  viewed  by  the  founders  of  the  Hindoo 
Code,  who  condemn  it  in  ordinary       -   •     -  forbidden  by  their  religion  :  but  in  others. 
as   in   the  well-known   instances   of   Suttee   and   self-immolation   under   the   car   of 
_  _    rnaut.  treat  it  as  an  act  of  great  religious  merit. 

We  "iiink.  therefore,  the  law  under  consideration  inapplicable  to  Hindoos,  and  if 
it  had  been  introduced  by  the  Charters  in  question  with  respect  to  Europeans,  we 
should  think  that  Hindoos  would  have  been  excepted  from  its  operation.  But  that 
it  was  not  so  introduced  appears  to  us  to  be  shown  by  the  admirable  judgment  of  Sir 
'•.acock  in  this  case:  and  if  it  were  not  so  introduced,  then  as  regards 
Natives,  it  never  had  any  existence. 

It  would  not  necessarily  follow  that,  therefore,  it  never  had  existed  as  regards 
Europeans.  That  question  would  depend  upon  this,  whether,  when  the  orig 
settlers,  under  the  protection  of  their  own  Sovereign,  were  governed  by  their  own 
laws,  those  laws  included  the  one  now  under  consideration:  whether  an  offei. 
this  description  was  an  offence  against  the  King"s  peace,  for  which  he  was  entitled 
to  claim  forfeiture  :  whether  the  Factory  could  for  this  purpose  be  considered  as 
within  his  jurisdiction.  In  that  case  it  might  be  that  the  subsequent  appointment 
of  Coroners  by  the  Act  of  the  33rd  Geo.  EH.  would  render  effectual  a  right  previously 
S  'Ut  for  the  recovery  of  which  no  adequate  remedy  had  been  previously 
provided. 

[65]  We  arc  no!  quite  sure  whether  the  Court  below  intended  to  determine  this 
point  or  not.     Much  of  -  >ning  in  the  judgment  is  applicable  to  Europeans 

as  well  as  to  Natives,  but  the  Chief  Justice  in  his  judgment  says: — "  At  present  we 
have  merelv  to  r  the  question,  so  far  as  it  relates  to  the  goods  and  chattels 

of  a  Native  who  wilfully  and  intentionally  destroys  himself,  and  who  cannot  in 
stric"  .',,,.•  and  we  now  proceed  to  deal  with  that  question,  and 

with  that  question  alone  "  (ante  [2  Moo.  P.C.  (N.S.)],  p. 

The  point  so  decided  we  think  perfectly  clear,  and  it  is  not  : 
further.     Since  the  New  Code,  which  confines  the  penalty  of  forfeiture  within  much 
narrower  limits  than  existed  previously  to  its  enactment,  and  does  not  extend  it 
property  sons  '     _  suicide,  the  case  can  hardly  again  arise. 

We  have  no  doubt  that  it  is  our  duty  in  this  case,  humbly  to  advise  Her  Majesty 
to  dismiss  the  appeal,  with 

tit.  COLONY.  I.  (Iexeral  Principles.  1.  English   Law.  Introduction 
tit.  FELO  1'E  SE;  tit.  INDIA,  i:  tit.  INTERNATIONAL 
LAW,  ID      £  Lnd.  Ap]       57      Uur     N.S.    B77 ;  8  L.T.  843  :  2  N.R. 

12  W.R.  21.     Aa  to  applicabilitv  of  English  law.  see  note  to  Lyons  (31 
6,  1   Moo.  P  '      . 
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[66]        ON  APPEAL  FROM  THE  SUPREME  I  OURT  OF  NEW  SOUTH 

walks. 

JOHN    ROBERTSON,— Appellant;  WILLIAM    DUMARESQ,-   ffi  tnt* 

[Fob.  S  ami  6,   1864]. 

The  New  South  Wales  Legislative  Act,  20th  Vict.  No.   15,  after  d©  'hat 

as  the  ordinary  remedy  of  a  petition  of  right  \\as  of  limited  operation  and 

insufficient  to  meet  all  eases,  by  section  I.  enacted,  thai  persons  havii  _  claims 
against  the  Local  Government  might  petition  the  Governor  for  redress,  whip, 
with  the  advice  of  the  Executive  Government,  if  he  thought  tit.  could  i 
the  east-  to  the  Supreme  Court  of  the  Colony  for  trial:   Held,  that  when  the 
matter  was  referred  by  the  Governor,  the  an  inn  founded  then  of  an 

exceptional  class,  differing  materially  from  ordinary   ad       -        th   in  the 
siderations  applicable  to  the  claim  and  in  the  extent  to  which  evidence 
might  he  adduced  in  support  of  it. 

The  Governor  of  New  South  Wales  promised  D.,  an  Officer  in  the  army  in  the 
Civil  Service  in  that  Colony,  a  grant  of  land  at  W.,  in  the  Colony,  on  con- 
dition that  he  settled  in  the  Colony,  which  1*.  did.  by  retiring  from  the 
army  and  taking  up  his  residence  in  the  Colony.  1)..  at  the  instance  of  the 
Governor,  was  induced  to  forego  his  grant  of  land  at  W.,  upon  a  promise 
of  an  allotment  at  H.,  but  which  promise  was  not  kept.  Held,  that  the  in- 
ducement held  by  the  Governor  to  D.  to  settle  in  the  Colony  amounted  to  a 
contract  to  grant  land  on  condition  of  D.  settling  in  the  Colony,  and  that  he 
was  entitled  to  compensation  under  the  At  t.  20th  Vict.  No.  13.  by  reason  of 
such  grant  not  being  made  to  him. 

If  the  evidence  of  the  contract  adduced  at  the  trial  shows  that  the  contract  was 
invalid  for  some  reason  which  was  not  apparent  upon  the  face  of  the  declara- 
tion, the  Defendant  should  apply  to  the  Judge  to  nonsuit  the  Plaintiff.  It  is 
not  competent  to  raise  such  an  objection  on  an  application  for  a  new  trial. 

The  rule  for  the  measure  of  damages  is.  the  value  of  the  specific  land  at  the  time 
of  trial,  which  the  party  had  not  received  in  performance  of  the  contract 
made  to  him. 

Appeal  allowed  to  the  Queen  in  Council  by  the  Government  Officer,  the  nominal 
Defendant,  under  the  Act.  20th  Viet.  No.  15,  without  giving  security  for 
costs  of  appeal  [2  Moo.  P.C.  (X.S.)  80]. 

This  case  came  before  the  Supreme  Court  of  New  South  Wales  upon  a  proceeding 
in  the  nature  of  an  action  brought  by  the  Respondent,  in  substitution  for  [67]  the 
remedy  by  petition  of  right,  under  the  local  Act.  20th  Vict..  No.  15  (a),  against  the 
Government  of  that  Colony.  The  Appellant  was  the  Secretary  for  Lands  and 
Public  Works  in  the  Colony  and  by  that  Act  the  nominal  Defendant,  representing 
the  Government. 

In  June.  1858,  the  Respondent  presented  a  petition  to  the  Governor-General 
of  the  Colony,  for  leave  to  sue  the  Government,  which  the  Governor,  under  the 
provisions  of  the  above  Act  granted. 

On  the  16th  of  July.  1858,  the  Respondent  filed  his  declaration  in  the  action, 
setting  forth  his  claim  against  the  Government,  the  substance  of  which  was  as 
follows: — By  paragraph  two,  that  in  the  year  1826,  he  was  a  Captain  in  the  Royal 
Staff  Corps  serving  in  the  Colony,  but  with  no  intention  of  settling  there.  Third, 
that  the  then  Governor-General,  Darling,  promised  him,  as  an  inducement  to  settle- 
in  the  Colony,  and  for  other  reasons,  a  grant  of  land  at  Wooloomooloo.  Fourth, 
that  subsequently  he  gave  up  his  claim  to  that  land,  in  consideration  of  a  promise 
from   the   Governor   of   another   allotment    in    Hyde    Park    Gardens,    near   Sydney. 

*  Present  :  Lord  Chelmsford,  the  Lord  Justice  Knight  Bruce,  and  the  Lord 
Justice  Turner. 

(a)  In  terms  the  same  as  the  23rd  and  24th  Vict.,  e.  -M  :  an  Act  to  amend  the  law- 
relating  to  petitions  of  right,  and  to  simplify  the  proceedings 
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which  was  about  to  be  appropriated  to  grants.  Fifth,  that  relying  upon  this 
promise,  he.  in  the  vear  1827,  retired  from  active  service,  and  settled  in  the  Colony, 
and  also  filled  certain  civil  offices  under  the  Government.  Sixth,  that  the  second 
promise  was  ratified  and  confirmed  by  the  Governor,  on  the  9th  of  June  and  18th 
of  Mav.  1831  :  but,  that,  owing  some  change  in  the  plans,  the  allotment  to  him  was 
from  "time  to  time  postponed,  and  [68]  the  promise  to  him  remained  unfulfilled. 
:-th.  that  Governor  Darling  left  the  Colony  without  his  promise  being  carried 
out.  and  his  su       ssor,  Governor  Bourke.  in  1831,  shortly  after  his  arrival,  informed 

Respondent,  that  he  could  not  have  an  allotment  in  Hyde  Park,  as  it  wa- 
to  be  alienated,  and  offered  him  the  choice  of  another  allotment  in  an  inferior 
-  ion  and  of  less  value,  and  otherwise  less  desirable,  which  he  declined  to  accept, 
and  that  from  that  time  to  the  present  he  had  failed  to  obtain  a  fair  equivalent  or 
compensation  in  lieu  of  the  lands  promised  to  him,  and  the  declaration  concluded 
with  a  claim  for  £10,000. 

There  was  a  demurrer  to  the  declaration,  raising  the  question  whether  any 
sufficient  contract  appeared  to  sustain  the  action,  which  demurrer  was  overruled. 

T  i  A-  vellant  then  pleaded  to  the  declaration  two  pleas:  the  first  a  traverse  of 
the  allegations.:  and  the  second,  that  a  fair  equivalent  for  the  land  promised  to  the 
Respondent  had  been  offered  to  him  and  refused. 

Upon  these  pleas  issue  was  joined,  and  the  case  came  on  for  trial  at  the  Supreme 
Court,  at  Svdney,  before  Mr.  Justice  Milford  and  a  special  jury,  on  the  14th  of 
Februarv.  I860.  The  authority  of  Governor  Darling  to  make  the  promise  of  the 
land  was  admitted.  The  Respondent  had  been  examined  de  bene  esse,  as  a  witness 
in  support  of  his  own  case,  and  from  his  evidence,  which  was  read  at  the  trial,  the 
following  facts  appeared: — The  original  promise  of  a  grant  of  land  was  made 
verbally  by  General  Darling  (either  in  the  year  1827  or  1828),  but  the  Respondent 
could  not  remember  the  conversation,  nor  fix  the  date.  He  impliedly  admitted  that 
nothing  was  said  by  General  [69]  Darling,  at  the  time  of  making  the  promise,  as  to 
his  remaining  in  the  Colony,  but  said  that  he  knew,  that  if  he  accepted  a  grant,  it 
would  be  necessary  for  him  to  reside  in  the  Colony,  which  he  was  ready  to  do.  That 
on  the  2nd  of  June.  1830.  the  Respondent  wrote  a  letter  to  Governor  Darling,  to 
have  his  claim  recognized,  in  which  he  referred  to  the  promise  as  an  implied  promise 
that  he  should  have  a  building  allotment  in  the  neghbourhood  of  Sydney,  and  that 
on  his  renunciation  of  the  land  on  Wooloomooloo  Hills,  afterwards  given  to  Dr. 
Douglas,  it  was  with  the  understanding  that  he  should  receive  a  portion  of  the  Hyde 
Park  Gardens  in  lieu  thereof.  The  reply  to  this  was,  that  his  application  would 
be  noted,  in  order  to  its  being  considered  with  those  of  other  Applicants,  when 
arrangements  might  be  making  for  the  location  of  Hyde  Park.  It  further  appeared, 
that,  in  an  Official  Minute,  dated  October  loth.  1831.  under  the  hand  of  Governor 
Darling,  the  Respondent's  claim  was  thus  referred  to:  "William  Dumaresq. 
promised  by  me  some  considerable  time  back,  that  he  should  receive  an  allotment 
as  soon  as  the  ground  was  measured  and  he  should  have  retired  from  the  service." 
That  in  November.  1831,  the  Respondent  was  asked  to  make  a  selection  of  land  in 
HyJe  Park,  but,  on  account  of  some  mistake  as  to  the  plans,  he  was  unable  to  do  so 
then,  and  the  matter  was  ordered  to  stand  over.  Further,  that  in  August.  1832.  the 
•  ndent  was,  by  letter,  offered  some  land  in  Locroza  Valley,  in  lieu  of  the  land 
in  Hyde  Park  :  but.  beinir  unwilling  to  comply  with  the  conditions  upon  which  it 
was  proposed  to  make  the  grant,  and  considering  the  land  greatly  inferior  in  [70] 
value  to  the  allotment  in  Hyde  Park,  he  refused  to  accept  it.  and  the  Government 
refused  to  give  him  any  other.  That  the  Respondent  then  appealed  to  Her  Majesty's 
^tate  for  the  Colonies,  setting  forth  his  claim,  which  he  contended  was 
made  to  him  as  an  expectant  public  officer,  and  the  Secretary  of  State  replied,  in 
a  dispatch  of  the  20th  of  September,  1833.  to  the  effect,  that  it  was  considered  that 
the  Respondent  had  no  claim  for  compensation  for  his  disappointment,  principally 
upon  the  ground  that,  upon  the  Respondent's  own  showing,  the  promise  of  a  grant 
made  on  the  understanding,  and  in  the  expectation  of  his  being  about  to 
l>e   appointed   to    a    Goveramei  I  for    which    he    was    reconmiended.    which, 

however,  never  ha-  ined.  he  had  no  actual  claim  to  an  allotment  pursuant 

:t  promise.     That  the  Respondent,  from  time  to  time,  addressed  further  petitions 
to  Her  Sfajesl     9  £         tary  ol    >Tau-  for  the  Colonies,  and  a  correspondence  also 
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ensued  upon  the  subject  :  but  the  result  in  each  instance  was  the  same.     A  letter  from 
Dr.  Douglas  was  also  put  in,  in  which,  with  reference  to  tin-  land  in  \V,»,;. 
Dr.  Douglas  said. — "  I  should  have  applied  for  it  before,  had  1  nol  ui  derstood  that 
it  was  Captain  Dumaresq's  intention  to  have  done  -<>.     I  have  since  heard  from 
that  gentleman  that  he  has  abandoned  the  idea."     The  Respondent,  in  his 
examination,  said  that  he  had.  before  the  promise  of  land  was  made  to  him, 
recommended  for  the  office  of  Deputy  Surveyor  (Jeueral  in  the  Colony,  and  il 
fully  expected  he  would  have  obtained  the  appointment,  and  in  anticipation  of  it 
he  had  senl  borne  his  papers,  with  a  view  of  being  placed  on  half-pay.     He.  how- 
ever, did  [71]  not  obtain  the  appointment,  and  afterwards,  being  disappointed  in 
his  military  career,  and  knowing  the  advantage  of  settling  in  the  Colony  by  obtaining 
grants  of  land,  he  determined  to  settle. 

Evidence  was  tendered  at  the  trial  of  the  then  value  of  land  in  Hyde  Park,  which 
was  objected  to  by  the  Defendant  on  the  ground,  that  the  value  should  have  been 
taken  at  the  time  the  alleged  contract  was  broken,  in  1631.  The  evidence  was. 
however,  admitted,  on  the  ground,  as  stated  by  the  Judge  at  the  trial,  that  the  local 
Act.  under  which  the  proceeding  was  taken,  gave  a  more  extensive  claim  than  mere 
damages  for  breach  of  contract,  and  that  the  ordinary  rule  of  law  was  not  applicable. 
The  land  in  Hyde  Park  was  proved  to  be  worth  £8000  an  acre  at  the  time  oi 
trial.     The  value  in  1831,  was  proved  to  be  £100  an  acre. 

The  Judge,  in  summing  up,  told  the  jury,  that  if  the  Governor  promised  to  give 
the  Respondent  a  piece  of  land,  on  condition  that  he  would  settle  in  the  Colony,  and 
he  afterwards,  within  a  reasonable  time,  did  so,  the  promise  was  binding  from  that 
time.  If  he  did  so  with  an  intention  to  complete  the  contract,  he  could  take  advan- 
tage of  his  having  done  so;  but  if  he  did  so  without  reference  to  the  contract,  he 
could  not,  and  that  there  was  no  consideration  moving  from  him.  That  the  allega- 
tion in  the  declaration  was.  that  the  Governor  promised  the  land  as  an  inducement 
to  settle,  which  the  learned  Judge  said,  amounted  to  a  promise  to  grant  the  land 
on  a  condition  of  the  Respondent's  settling.  That  then  the  question  was,  did  the 
Respondent  perform  the  condition,  did  he  settle  with  reference  to  the  contract !  and 
that  this  referred  to  the  original  contract.  If  he  performed  that  contract,  it  was 
binding  on  the  Government  ;  and  if  he  gave  it  up  for  the  land  [72]  at  Hyde  Park, 
the  agreement  was  valid  and  binding:  but  if  the  first  contract  was  not  binding  on 
the  Government,  then  there  was  no  consideration  for  the  second  promise,  and  he 
directed  the  jury,  that  if  they  found  for  the  Respondent,  the  damages  would  be  the 
then  present  value  of  the  lands.  The  jury  found  a  verdict  for  the  Respondent  for 
£5000,  damage-. 

A  motion  was  made  in  the  Supreme  Court  of  New  South  Wales,  for  a  new  trial, 
upon  the  following,  amongst  other,  grounds  :  rirst.  that  the  verdict  was  against 
law ;  second,  that  it  was  against  the  evidence  :  third,  that  the  Judge  improperly 
admitted  evidence,  and  also  misdirected  the  jury  as  to  the  measure  of  damages;  and 
fourth,  that  the  damages  were  excessive. 

The  motion  was  heard  before  the  Chief  Justice,  Sir  Alfred  Stephens,  and  Mr.  Jus- 
tice Milford,  when  the  Court  refused  to  disturb  the  verdict,  and  dismissed  the 
motion,  with  costs. 

The  reasons  of  the  Chief  Justice,  Sir  Alfred  Stephens,  for  the  judgment  refusing 
the  rule  for  a  new  trial,  transmitted  to  Her  Majesty  in  Council,  were  as  follow:  — 
"  The  proceeding  is  one  in  the  nature  of  an  action  at  law.  although  not  strictly  such, 
authorized  by  the  Local  Act.  20th  Vict.  Xo.  15.  which  recites  that  the  remedy  by 
petition  of  right  is  of  limited  operation,  and  insufficient  to  meet  all  cases  of  dispute 
between  individuals  and  the  Government.  The  first  section  then  enacts,  that  in  all 
rases  of  dispute  or  difference  touching  any  claim  which  may  have  arisen  between 
the  Colonial  Government,  and  any  subject  of  the  Queen,  the  person  having  such 
dispute  or  difference  may  present  a  petition  to  the  Governor,  setting  forth  the 
particulars  of  his  claim,  and  that  [73]  such  petition  may,  if  the  Governor  and 
Executive  Council  think  tit.  be  referred  to  the  Supreme  Court  for  trial  bv  a  jury  or 
otherwise,  as  the  Court  shall  direct.  And.  by  sec  2.  in  case  of  such  reference,  the 
Governor  shall  name  some  person  to  be  a  nominal  Defendant  in  the  matter  of  such 
petition,  the  complaining  party  being  the  Plaintiff  therein.  In  pursuance  of  these 
enactments,  a  petition  by  the  Plaintiff  in  this  suit,  or  proceeding,  was  presi 
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and  referred  to  this  Cain   for  trial:  the  Defendant,  who  is  Minister  for  Lands, 

g  named  under  tin  section  to  represent  the  Government.     The 

Plaintiff  thereupon  filed  a  declaration,  by  which  it  appears  that  he  claims  compensa- 
tion for  the  breach  of  a  promise  made  so  long  ago  as  the  year  1826.  by  the  then 
.  on  behalf  of  the  Crown,  to  grant  him  (the  Plaintiff  being  then  an  officer 
in  the  army  on  lull  pay*  an  allotment  of  land  in  Sydney.  That  promise,  the  Plaintiff 
avers,  was  made  him  as  an  inducement  to  settle  in  the  Colony,   and  he,  in  fact. 

lie  a  permanent  resident  here,  in  reliance  on  it.  But  the  Plaintiff  has  never 
been  able  to  procure  its  fulfilment  by  any  of  the  successive  Governors.  The  original 
promise,  it  is  alleged,  was  specifically  of  an  allotment  at  Wooloomooloo  (a  suburb  of 
Svdneyi.  which  he  relinquished:  but  he  was  in  1827  and  1831  distinctly  promised, 
in  lieu  of  this,  one  of  several  allotments,  then  being  laid  out  in  Hyde  Park  Gardens. 
The  declaration  admits  that  the  succeeding  Governor  having  resolved  on  not  alienat- 
ing anv  of  this  last-mentioned  land,  after  his  actual  selection  of  a  portion,  the 
Plaintiff  was  offered  an  allotment  in  another  position  :  but  he  states  that  it  was.  for 
vari*     •  8,  by  no  means  an  equivalent.     And  he  adds.  [74]  that  the  subject  of 

laim  has  been  continually  under  consideration  in  various  forms,  from  that 
period  to  the  present.  The  case  having  been  tried  before  Mr.  Justice  Milford,  when 
manv  letters  and  documents  were  produced,  and  evidence  was  ^'iven  by  the  Plaintiff 
a;  to  his  motives  for  settling  in  the  Colony,  and  also  (after  objection  taken  and 
overruled)  respecting  the  present  value  of  the  land  in  question,  the  jury,  by  a 
majority  of  three-fourths,  in  pursuance  of  a  provision  admitting  of  such  a  verdict, 
found  for  the  Plaintiff,  and  awarded  him  £5000,  damages.  A  motion  was  after- 
wards made  to  the  Court  for  a  new  trial,  on  the  grounds,  substantially,  that  those 
damages  were  excessive,  and  had  been  assessed  upon  a  wrong  principle,  by  taking 
into  consideration  the  present  value  of  the  allotment  :  as  also  that  there  was  nothing 
to  justify  the  conclusion  that  the  Plaintiff  had  been  induced  by  (i.e.  in  consideration 
of)  the  promise,  as  he  asserted,  of  a  grant  of  land,  to  settle  in  the  Colony.  In  the 
absence  of  such  proof,  it  was  insisted  that  the  foundation  of  his  claim  wholly  failed. 
That  motion  was  heard  before  Mr.  Justice  Milford  and  myself  only,  our  colleague. 
Mr.  Justice  Wise,  having  been  Counsel  in  the  cause,  and  by  us  it  was  refused,  for 
the  following  reasons: — In  the  first  place,  we  both  thought  that  the  jury  were  justi- 
fied i:  a  -  tnsation  to  the  amount  of  the  present  value  of  the  property.  The 
-  -s  not  one.  we  conceive,  to  which  the  ordinary  rules  respecting  damages  in  an 
action  at  law  apply.  The  proceeding  itself,  as  already  observed,  is  not  in  stri> 
an  action  :  and  we  are  of  opinion,  that  in  creating  this  novel  remedy,  with  the 
avowed  purpose  5  <  irt,  by  a  trial  of  the  matter  in  dispute,  to  do 
justice  between  [75]  the  Crown  and  the  subject  in  every  case  referred  to  us.  whether 
such  as  a  petition  of  right  may  extend  or  not.  the  Legislature  must  be  taken  to  have 
intended  that  wherever  compensation  was  shown  to  be  demandable  for  an  injury 
done  or  loss  sustained,  it  should  be  awarded  to  the  full  extent  necessary  to  afford 
redress.  Now.  the  avowed  dispute  or  difference  here  was.  as  to  the  amount  of  com- 
pensation for  the  withholding  of  a  grant,  specifically  promised,  of  certain  land. 
A—  iming  that  the  Plaintiff  was  entitled,  legally  or  equitably,  to  have  had  the  pro- 
mise of  that  grant  to  him  fulfilled  (and  it  is  scarcely  pretended  that  he  was  not  so), 
he  is  as  much  entitled  to  it  specifically  now  as  he  was  in  the  vear  1 S -J 7  or  1831.  The 
promise,  in  short,  ought  then  to  have  been,  and  ought  now  to  be,  specifically  per- 
d.  There  is  nothing  to  show,  and  we  have  no  right  to  infer,  thai  if  the  land 
had  then  been  granted  to  the  Plaintiff  lie  would  not  have  it  still.  And 
that  -  -  •  nut.  in  default  of  the  thing  itself,  to  have  its  actual  present 
equivalent  in                     The  arbitrary  rule  is.  no  doubt,  in  an  action  at  law.  in  the 

I  by  a  vendor,  that  the  measure  of  dan     ges    -  simply  the 
diffe.  eeii  the  juice  paid,  or  payable,  and  the  amount  which  will  surh 

ire  the  vendee  similar  articles  at  the  time  of  the  breach  of  contract,  all  estimate. 
or  even  certa  future  profit,  from  the  retention  of  the  goods  for  resale  at 

•ly  advanced   juices  at  a  more  distant   date,  or   in   some  other  market,  being 

excluded.     If.  however,  the  defaulting  vendor  knew  that  his  vendee  purchased  the 

Buch  a  i  -       •  would  S...  rding  to  some  modern  decisions)  that 

then  the  [76]  former  might  be  liable  for  the  !  loss.      Hut   what  Governor 

that  the  promie  ant  of  unlocated  waste  lands  of  the  Crown. 
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in  a  new  and  unsettled  territory,  which  it  was  a  national  ol  lionize,  would 

be  accepted  (ordinarily,  at  least,  and  with  comparatively  few   exceptions),  for  the 
express  purpose,  if  not  under  the  condition,  of  continuing  residence  or  settlement  1 

is  little  analogy,  however,  between  the  two  cases.     A   promise  is  here  d 
by  the  representative,  or  agent  of  the  Crown,  in  a  view   to  thai   great  end,  to  an 
individual  who.  we  assume,  would  not,  or  perhaps  might  not,  otherwise  have  be 
a  Colonist,  that,  mi  condition  of  such  resident  ment,  he  shall  have  certain 

land.     Tin-  individual  performs  that  condition,  but  does  nol  obtain  the  land.     To 
such  a  case,  and  the  just  claim  for  redress  which  persons  so  circui  may 

reasonably  be  held  to  have,  if  not  immediately  on  the  Crown,  yet  on  the  local  Govern- 
ment as  representing  the  Crown,  under  the  Stal  rules  which  govern  conti 
for  the  .sale  and  purchase  of  merchandise,  we  apprehend,  can  scarcely  be  thought 
applicable.  The  remedy  provided  by  the  L  gislature  is  not  only  legal  but  equitable; 
and  the  conveyance  of  the  land  itself,  as  in  tin-  case  of  8  decree  for  specific  perform- 
(which,  from  the  land  having  subsequently  been  alienated,  could  not  here  have 
been  made),  would  have  been  the  relief  afforded.  The  petition  might  have  prayed 
for  that  relief,  but  for  such  alienation.  Secondly,  as  to  the  averment  i i ■  the  declara- 
tion, that  the  Plaintiff,  having  been  promised  a  grant  of  land  in  Sydney  as  an 
inducement  to  settle  in  the  Colony,  did  so  settle  ;  in  other  words,  became  permanently 
a  resident  here.  [77]  relying  upon  that  promise.  The  only  material  portion  of  this 
allegation  is,  in  our  opinion,  that  after  the  promise  or  offer  so  made,  the  Plaintiff 
in  fact  became  such  resident  ;  that  is  to  say,  performed  the  condition  subject  to  which 
that  promise  was  made  to  him.  Mr.  Justice  Milford  entertained  a  different  im- 
pression at  the  trial,  and  directed  the  jury  accordingly,  that  the  Plaintiff's  deter- 
mination to  reside,  and  residing  in  the  colony,  must  be  found  by  them  to  have  been 
induced  by  the  promise.  Looking  at  the  case  as  one  of  mutual  contract,  in  which 
light  it  appears  to  be  regarded  by  the  declaration,  literally  taken.  Hi-  Honour 
thought  that  the  Plaintiff  was  bound  to  show  performance  of  it.  in  connection  with 
and  by  direct  reference  to  the  contract  :  that  is.  a  performance  because  and  in  con- 
sideration of  that  contract.  But  the  promise  here  was  on  one  side  only.  There 
was  no  undertaking  by  the  Defendant.  It  was  a  conditional  promise  :  not  a  con- 
tract entered  into  between  two  parties.  The  Governor  offered  to  give  the  allotment 
in  question,  if  the  Plaintiff  would  become  a  Colonist  :  and  having  done  so.  the  latter 
may  claim  fulfilment  of  the  promise,  whether  the  condition  was  performed  because 
of  (or  relying  upon1)  that  promise  or  not.  I  am  myself  of  opinion,  however,  that  the 
jury  were  justified  in  rinding,  as  we  must  conclude  that  they  have  done,  that  in 
point  of  fact  the  Plaintiff  performed  the  condition  in  reliance  on  the  promise.  It 
was  not  necessary  to  show,  for  this  purpose,  nor  does  the  declaration  allege,  that 
he  settled  in  Xew  South  Wales,  solely,  and  to  the  exclusion  of  all  other  motives,  be- 
cause of  that  promise.     The  Tlaintiff  admitted  in  his  evidence  that  he  was  in  s 

ee  influenced  by  other  considerations;  but  he  distinctly  says,  that  the  specific 
[78]  promise  of  this  land  formed  one  of  his  inducements  :  and,  if  so.  it  was  true  that 
he  became  a  resident  relying  on  the  promise,  although  he  may  in  addition  have 
expected  other  advantages,  which,  in  part,  led  to  his  determination.  On  this  point 
I  am  to  add.  that  Mr.  Justice  Milford  does  not  concur  with  me.  For  these  reasons 
we  were,  and  are  of  opinion,  that  the  motion  for  a  new  trial  in  this  cause  should 
be  refused,  and  that  the  Plaintiff  ought  to  have  judgment  for  the  amount  awarded 
to  him. 

The  Appellant  petitioned  the  Supreme  Court  for  leave  to  appeal  to  Her  Majesty 
iii  Council  against  this  judgment,  on  grounds  similar  to  those  on  the  motion  for  a 
new  trial,  and  for  exemption  from  giving  cists  of  the  appeal. 

Upon  this  application  the  following  judgment  was  delivered  by  Mr.  Ju-- 
Wise : — "  This  is  a  proceeding  under  the  claims  against  Government  Act,  20th  Vict.. 
No.  15.  The  nominal  Defendant  is  the  Minister  for  Lands,  and  a  verdict  has  been 
obtained  against  him,  with  £5000.  damages.  A  motion  for  a  new-  trial  was  made 
and  heard  before  the  Chief  Justice  and  Mr.  Justice  Milford  only  (I  having  been 
Counsel  in  the  casei.  and  refused.  This,  however,  being  a  question  merely  of  prac- 
wholly  apart   from  the  merits,  it  has  been  desired  that  I  should  take  part   in 

decision.  Against  the  refusal  of  the  new  trial  the  Defendant  now  applies  to  the 
Court  for  leave  to  appeal,  but  claims,  as  his  Counsel  contended  that  he  is  entitled 
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to  do.  to  be  exempted  from  giving  security  for  costs.     We  all  think,  however,  that 

laiiu  cannot  be  supported.     By  the  2nd  section  of  the  Statute,  it  is  provided 

that  nothing  in  the  Act   shall  be  construed  to  extend  to  subject  the  nominal  De- 

v   [79]    individual    responsibility   by   reason   of  his   having   been   so 

appointed.     But  by  the  4th  section  it  is  enacted,  that  the  parties  to  the  proceeding 

shall  have  the  same  rights  by  way  of  appeal,  re-hearing,  motion  for  a  new  trial,  or 

-   .:;  ordinary  cases  at  law  or  in  equity.     And  by  the  5th  section  costs 

t  shall  follow  on  either  side,  as  in  ordinary  cases  between  suitors.     The  Order 

of  Her  Majestv  in  Council,  of  November  the  loth.  1^50.  regulates  all  proceedings 

in  the  Supreme  Court  as  to  appeals.     The  time  for  application  to  the  Court   for 

leave  to  appeal,  and  the  cases  in  which  it  is  to  be  granted,   are  defined  by  the 

on;  and  by  the  5th  section  it  is  provided  that  '  in  all  cases  '  security  shall 

[Ten  by  the  Appellant  to  the  satisfaction  of  the  Court  for  the  prosecution  of  the 

appeal.     We  are.  therefore,  of  opinion,  that  by  the  conjoint  effect  of  the  Act  and 

the  Order  in  Council,  leave  to  appeal  cannot  be  granted  by  us  unless  the  security 

for  costs  be  given.     Our  decision,  however,  of  course  does  not  in  any  way  affect  the 

ition  of  Her  Majesty  to  grant  leave  to  appeal,  upon  such  terms,  with  or  without 

v.  as  Her  Majesty  in  Council  shall  think  tit.     We  make  no  order  as  to  staying 

.   or   fur  carrying  the  judgment  of  the  Court   into  effect,  because,   as   it 

appears  to  us.  the  case  does  not  fall  within  the  3rd  or  4th  sections  of  the  Order  in 

:!.     Aid  we  uive  no  opinion  as  to  the  power  of  a  successful  Plaintiff  to  compel 

pavment  of  the  sum  awarded  to  him.  after  reference  by  the  Government  to  this 

Court.     Leave  to  appeal  will  be  granted  only  upon  the  Defendant's  entering  into  the 

usual  security  for  costs  to  the  extent  of  three  hundred  pounds. 

[80]  In  consequence  of  this  refusal,  the  Appellant  presented  a  special  petition 
to  Her  Majestv  in  Council,  praying  for  leave  to  appeal  without  giving  the  ordinary 
securitv  for  costs,  which  petition  now  came  on  ex  parte. 

-March  24.  L862.*       -      Hugh  Cairns.  Q.C.,  and  Mr.  Watkins  Williams,  for  the 
Petitioner. — The  Appellant   represents  the  Government   in  the  Colony,  and  ought 
to  be  required  to  enter    into  a  recognizance    to    answer    costs  of  the    appeal. 
General  of  the  Isle  of  Man  v.  Cowley  (12  Moore's  P.C.  Cases.  27).    The 
proceedings  are  in  the  nature  of  a  petition  of  right,  brought  under  the  local  Act. 
Vict  No.  15.  under  which,  by  section  2.  the  Appellant  is  the  nominal  Defendant. 
The  Lord  Justice  Knight  Bruce. — In  the  circumstance,  their  Lordships  think 
that  leave  to  appeal  without  security  for  costs  ought  to  be  granted,  but  as  the  appli- 
cant     -  rte,  leave  is  granted,  subject  to  the  right  of  the  Respondent  to  move  to 
discharge  the  leave  so  granted. 

The  Respondent  having  appeared,  the  appeal  from  the  order  refusing  a  new 
trial  came  on  for  hear 

Sir  Hugh  Cairns.  Q.C.,  and  Mr.  Watkins  Williams,  for  the  Appellant. — As  the 
ndent  had  adopted  the  proceeding  by  appeal  to  Her  Majesty's  Secretary  of 
.  and  such  appeal  having  been  decided  against  him.  the  matter  [81]  ought  not 
to  be  re-opened  in  the  present  form  of  proceeding,  and  at  this  distance  of  time. 
The  local  Act.  20th  Vict.  Xo.  15.  does  not  apply  to  a  case  like  the  present.     Assuming, 
however,  that  such  a  claim  is  within  the  purview  of  that  Act.  the  evidence  - 
that,  under  the  circumstances  disclosed,  there  was  no  valid  or  binding  contract  with 
The  promise,   which  the  declaration  alleges  that  the   Governor 
Darling  promised  the  Respondent,  as  an  inducement  for  him  to  settle  in  the  Colony, 
to  grant  him  a  part  of  the  land  at  Wooloomooloo,  and  that  the  Respondent  gave  up 
urn  for  the  fulfilment  of  this  promise  in  consideration  of  a  grant  at  Hyde  Park. 
1:  the  letter  of  Dr.  Douglas  shows  that  is  not  the  case:  and.  indeed, 
a  relinquishment  could  not  constitute  a  good  consideration  for  the  grant.     If 
■a  as  made  to  the  Respondent,  it  was  made  to  him  as  an  expectant 
Publi     '  '-:      ■    which  he  never  became,  and  any  claim  which  he  might  have  upon  a 
promise  made  to  him  as  a  i.  ■   rests  upon  a  different  footing,  and  he.  there- 

fore, had  no  ground  of  complaint  in  respect  of  such  promise.     Suppose  there  had 

•    Present:     The    l.ord   Justice   Knight   Bruce,  the   Lord  Justice  Turner,   and 
Iward  Ryan. 
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been  a  promise  of  a  grant  <>f  land  by  Governor  Darling,  that  relied  on  by  the  II 
gpondent  ia  so  vague  and  indefinite,  as  to  the  extehl  dlotmenl  to  be  granted, 

and  the  buildings  t<>  be  erected  thereon,  that  it  is  on  that  account  void.     It  could  not 
istained.      Moreover,  the  oi  of  land  was  abandoned.      There   is 

nothing  here  which  in  law  could  be  considered  in  the  nature  of  a  contract,     -  1 
Milford.  in  summing  u]>.  directed  the  jury. — [Lord  Chelmsford:   £ 
no  binding  promise,  but  a  release  of  the  land  at   Woolo  would  not  that  be 

sufficient  to  sustain  the  claim?] — There  being  no  reciprocity  [82]  in  the  contrai 
is  void,  as  it  also  is  for  uncertainty.      An  action  of  assumpsit  cannot  be  sustained 
for  breach  of  an  agreement  for  not  entering  into  partnership  with  a  Plaintiff,  with- 
out proof  of  the  terms  on  which  the  parties  had  agreed  to  become  partners.  Fi< 
(3  Stark.  139).     Again,  long  delay  may  prevent  a  party  to  an  agreement  I 
calling  for  specific   performance  of   it.   Ridgway  v.    Wharton   (0   H.L.   Cas 
where  the  general  principles  applicable  to  specific  performance  of  a  contract  are 
explained.     Here  the  second  promise  is  said  to  have  been  made  as  early  as  the  year 
1827,   but   the   Respondent   took  no  effective  steps   to   enforce   it.      The   Respondent 
cannot  be  said  to  have  sustained  any  damage  by  his  dealings  with  the  Government. 

Secondly,  we  submit  that  the  Judire  improperly  admitted  evidence  of  the  improved 
value  of  the  land,  and  misdirected  the  jury  as  to  the  measure  of  damages.  The 
damages  awarded  are  extravagant  and  excessive  in  amount.  The  utmost  the  Appel- 
lant was  entitled  to.  was  the  value  of  the  land  when,  as  he  alleges,  it  was  first  offered  to 
him.     He  cannot  claim  the  artificial  value  which  it  has  since  acquired. 

Mr.  Bovill.  Q.C.,  and  Mr.  Fisher,  for  the  Respondent. — On  both  points  the  ruling 
of  the  Court  below  was  right  in  law,  and  the  verdict  must  stand.  First,  with  reference 
to  the  promise  made  by  the  Governor  to  the  Respondent,  to  grant  him  land  at  Hyde 
Park  instead  of  at  Wooloomooloo.  such  promise  was  valid,  and  binding  upon  the 
Government,  who.  without  ques-[83]-tion.  had  the  power  to  make  such  a  grant,  and 
the  Respondent,  therefore,  was  legally  and  equitably  entitled  to  compensation  for  the 
withholding  of  the  grant  promised.  He  performed  all  the  conditions  necessary  on 
his  part  to  entitle  him  to  the  grant  of  land  at  Hyde  Park.  There  was.  therefore,  a 
good  consideration  to  support  the  action.  It  is  not  the  duty  of  the  Court  to  inquire 
what  were  the  motives  which  induced  the  Respondent  to  settle  in  the  Colony.  He 
undertook  to  settle  there  in  consideration  of  a  grant  of  land,  and  his  promise  has 
been  literally  performed.  2\o  contract  could  be  shown  to  be  invalid  for  grounds 
which  did  not  appear  upon  the  face  of  the  declaration.  The  proper  course,  if  such 
objection  were  taken,  was  to  apply  for  a  nonsuit. 

The  next  ground  of  objection  is.  that  the  damages  are  excessive,  the  actual  value 
of  the  land  at  the  time  of  trial  being  awarded.  The  authorities  upon  this  point  fully 
sustain  the  ruling  of  the  learned  Judge.  In  estimating  the  measure  of  damages  in 
an  action  for  breach  of  an  engagement,  to  replace  stock  on  a  given  day,  it  was  held  in 
shepherd  v.  Johnson  (2  East.  211),  and  Harrison  v.  Harrison  (1  Car.  and  Pay.  412), 
that  it  was  not  enough  to  take  the  value  of  the  stock  on  that  day.  if  it  had  risen  in 
the  meantime,  but  the  highest  value  as  it  stood  at  the  time  of  trial,  was  to  be  the 
measure.  So  in  Oirfii  v.  Routh  (14  Com.  Ben.  Rep.  3"27),  the  Court  declared  that 
the  true  measure  of  damages  in  an  action  for  not  delivering  shares  upon  a  contract 
to  return  them  on  a  given  day.  was  not  the  market  price  at  the  time  of  the  breach, 
but  the  market  price  at  the  time  of  the  trial.  The  same  rule  prevails  in  respect  to  the 
non-delivery  of  goods:  thus,  in  [84]  Elliot  v.  Hughes  (3  Fost.  and  Fin.  387),  it  wa< 
held,  that  the  measure  of  damages  for  the  non-deliverv  of  goods  paid  for  at  the  time 
of  purchase,  was  the  difference  between  that  price  and  the  highest  price  the  goods  had 
attained  up  to  the  time  of  trial.  Coif  v.  The  Amber  gate  Railway  Co.  ( IT  Q.  Ben.  Rep. 
127),  Gainsford  v.  Carrel!  (2  Barn,  and  Cress.  6241     Mayue.  On  damages,  p.  220. 

Lastly,  we  contend,  that  no  new  trial  can  be  granted,  as  the  only  issue  raised  by  the 
pleadinors  was  one  of  damage. 

Mr.  Watkin  Williams,  in  reply. — The  contract  is  without  consideration,  the  mere 
release  of  the  proposed  grant  of  the  land  at  Wooloomooloo  is  not  a  contract  to  grant 
land  at  Hvde  Park,  so  as  to  support  the  declaration.  Hale  v.  Rawson  (4  Com.  Ben. 
Rep.  N.S      " 

Judgment  was  reserved  and  now  delivered  bv 
P.C.  rv.  833  27 
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Lord  Chelmsford  (Feb.  17.  1864). — This  is  an  appeal  from  the  judgment  of  the 
Supreme  Court  of  New  South  Wales  refusing  a  new  trial,  in  a  proceeding  in  the 
nature  of  a  petition  of  right  brought  by  the  Respondent  against  the  Appellant,  the 
etary  for  Lands  and  Public  Works,  nominated  as  Defendant  to  represent  the 
rnment  under  the  provisions  of  an  Act  passed  in  the  Colony  "  to  give  relief  to 
persons  having  claims  against  the  Government  of  New  South  Wales."*     The  Respon- 
dent having,  under  the  provisions  of  the  Act.  petitioned  for  and  obtained  leave  to 
cute  his  claim,  proceeded  to  file  a  declaration  against  the  nominal  Defendant. 
It  may  he  assumed  that  some  rule  or  order  [85]  of  the  Judges  of  the  Supreme  Court, 
made  under  the  3rd  section  of  the  Act.  rendered  this  form  of  proceeding  necessary. 
because  the  Act   provides  that,   if  the  Governor,  with  the  advice  of  his  Executive 
Council,  shall  think  fit.  the  petition  itself  shall  be  referred  to  the  Supreme  Court  of 
the  Colonv  for  trial  by  jury  or  otherwise,  as  such  Court  shall,  after  reference,  direct. 
This  remark  is  not  unimportant,  as  it  tends  to  show  the  untechnieal  nature  of  the 
proceedings  contemplated  by  the  Act. 

The  Plaintiff  by  his  declaration  alleged  (His  Lordship  read  the  second,  third, 
fourth,  fifth,  sixth,  and  seventh  paragraphs,  antt  [2  Moo.  P.C.  (N.S.)],  p.  67). 

To  this  declaration  there  appears  to  have  been  a  demurrer,  which  has  not  been 
transmitted  with  the  other  proceedings,  hut  their  Lordships  were  informed  that  it 
laised  the  question,  whether  the  declaration  disclosed  any  sufficient  contract  on  which 
a  right  of  action  would  exist.  The  judgment  of  the  Court  upon  the  demurrer  was 
in  favour  of  the  Plaintiff,  thereby  determining  that  upon  the  face  of  the  declaration 
:;  sufficient  cause  of  action  was  stated. 

The  action  then  proceeded  upon  the  pleas,  in  the  first  of  which  the  Defendant 
took  issue  upon  the  statements  in  the  second,  third,  fourth,  fifth,  and  sixth  paragraphs 
of  the  declaration,  and  of  the  seventh  paragraph  he  pleaded  that  a  fair  equivalent 
for  the  grant  promised  was  offered  the  Plaintiff  and  refused.  This  latter  plea  was 
clearly  bad,  and  might  have  been  demurred  to.  but  it  is  unnecessary  to  consider  ii 
further,  as  it  was  not  .noticed  by  the  learned  Judge  at  the  trial,  nor  by  the  Court 
upon  the  argument  on  the  rule,  nor  is  any  question  raised  upon  it  in  the  reasons 
contained  in  the  Appellant's  case. 

[86]  The  parties  being  thus  at  issue,  they  proceeded  to  trial  before  Mr.  Justice 
Milford  and  a  jury. 

Looking  at  the  manner  in  which  the  inquiry  was  conducted,  it  is  impossible  not 
that  all  parties  considered  it  to  be  a  proceeding  differing  materially  from  an 
ordinary  action,  both  in  the  considerations  applicable  to  the  claim,  and  in  the 
ixteut  to  which  evidence  might  be  adduced  in  support  of  it.  The  Chief  Justice  plso, 
upon  the  motion  for  a  new  trial,  seemed  to  treat  the  action  as  one  of  an  exceptional 
,  baracter  :  much  of  the  evidence  might  have  been  excluded,  but  it  having'  been  ad- 
mitted without  objection,  the  whole  of  it  formed  the  materials  upon  which  the  judg- 
ment proceeded,  and  it  must  be  dealt  with  upon  this  appeal  to  the  same  extent  .  -  . 
the  Court  below. 

The  learned  Judge  in  summing  up,  directed  the  jury  that,  if  the  Governor  pro- 
mised to  give  the  Plaintiff  a  piece  of  land,  if  and  on  condition  that  he  would  settle 
in.  the  country,  and  he  afterwards  within  a  reasonable  time  did  so,  the  pro 
binding  from  thai  time.  If  he  did  so  with  an  intention  to  complete  the  contract, 
he  could  take  advantage  of  his  having  done  so  :  but  if  he  did  so  without  referei 
the  contract,  he  could  not.  as  there  was  no  consideration  moving  from  him.  And  he 
put  the  question  to  them.  Did  the  Plaintiff  perform  the  condition — that  is.  did  he 
settle  with  reference  to  the  contract?  And  with  respect  to  damages,  he  told  them 
that  they  were  mated  according  to  the  present  value  of  the  land.     The  jury 

found  a  verdict  for  the  Plaintiff,  with  £5000  damages.  The  Defendant  moved  the 
Supreme  Court  in  the  ensuing  term  for  a  new  trial  upon  several  grounds  stated  in 
[87]  his  notice  of  motion,  of  which  it  will  be  only  necessary  to  advert  to  four.  Kir-,. 
that  the  verdii  trary  to  law  :  second,  that  it  was  against  evidence;  third. 

■  1  at  the  d.  asive  :  and  fourth,  that  the  Judge  misdirected  the  jurv  ii 

telling  them,  if  they  found  for  the  Plaintiff,  to  assess  damages  on  the  basis  of  the 
•  alue  of  the  land  alleged  to  have  been  promised  to  the  Plaintiff. 

With  i>  proposed  objection,  that  the  verdict  was  against  law. 

■  pear  to  have  been  raised  upon  the  motion  for  a  new  trial,  nor  could 
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ii  have  been  so.     If  the  evidence  of  the  cont  ract  offered  at  the  trial  showed  thai  it  was 

m  >•  yl  ill  I'm  si  ii  in-  ivumiii  whirl  i  was  not  apparent  ii  i  ii.  1 1  the  Face  of  the  declaration,  the 
Defendant  should  have  applied  to  the  Judge  to  nonsuit  the  Plaint  iff,  and  whethi 
took  this  course  or  not,  it  was  not  competent  to  him  to  raise  thi  on  upon  a 

motion  for  a  new  trial.     And  yet  although  the  invalidity  of  the  cont  rai  (and 

could  nut  have  been)  a  point  I'm  the  considerate i  the  I  ourt,  upon  the  argument 

of  the  rule,  it  is  assigned  by  the  Appellant  as  the  first  of  the  reasons  for  his  appeal, 
and  it  was  insisted  upon  at  Bome  Length  by  his  learned  Counsel  at  the  Bar.  The 
objections  which  they  urged  were  thai  the  contract  was  without  consideration 
that  it  was  uncertain  and  indefinite  as  to  the  extent  of  the  allotment  to  be  granted 
and  the  character  and  cost  of  the  building  to  be  erected.  Hut  these  objections  not 
being  open  upon  the  present  appeal,  they  have  been  wholly  excluded  from  their  Lord- 
ships' consideration,  as,  in  forming  a  judgmenl  upon  the  rase,  they  have  endeavoured 
to  confine  themselves  (as  they  were  bound  to  do)  to  the  questions  raised  in  and  deter- 
mined by  the  Court  [88]  below.  They  use  the  word  "endeavoured"  because  it  is 
a  little  difficult  to  ascertain  the  exact  shape  in  which  the  objections  to  the  verdii 
presented  to  the  Court.  The  only  points  which  appear  to  have  been  argued  are,  that 
t lie  verdict  was  against  evidence,  that  the  Judge  misdirected  the  jury  as  to  the  rule 
for  estimating  the  damages,  and  that  the  damages  were  excessive. 

The  ground  upon  which  the  verdict  appears  to  have  lieen  objected  to  as  contrary 
to  the  evidence  was.  the  jury  having  found  that  the  Plaintiff  had  settled  in  the  Colony 
with  reference  to  the  contract ;  in  other  words,  that  he  performed  the  condit  ton  upon 
which  he  became  entitled  to  the  allotment  of  land.  The  Appellant's  Counsel,  how- 
ever, objected  to  the  verdict  as  against  evidence  upon  another  and  a  wider  ground, 
and  as  their  Lordships  have  no  means  of  knowing  whether  the  objection  was  or  was 
rot  presented  in  this  form  to  the  Court  below,  they  will  not  leave  it  unnoticed. 

The  declaration  alleges  that  the  Governor  promised  the  Plaintiff,  as  an  induce- 
ment for  him  to  settle  in  the  Colony,  to  grant  him  a  portion  of  Woolooruooloo  :  that 
the  Plaintiff  gave  up  his  claim  to  the  fulfilment  of  this  promise  in  consideration  of 
receiving  a  promise  from  the  Governor  of  a  grant  of  an  allotment  in  Hyde  Park 
Gardens  ;  and  that  a  portion  of  the  land  first  promised  to  the  Plaintiff  was  granted  to 
Dr.  Douglas  by  the  Governor.  . 

The  Appellant's  Counsel  insisted  that  the  Respondent  had  entirely  failed  in  proof 
of  these  allegations:  that  he  never  had  a  promise  binding  upon  the  Governor  in 
respect  of  Wooloomooloo,  and  that,  therefore,  his  relinquishment  of  his  claim  to  an 
allotment  [89]  in  that  district  could  not  be  the  consideration  for  the  promise  of  a 
grant  in  Hyde  Park  Gardens.  And  for  this  they  relied  upon  the  terms  of  a  letter 
written  by  Dr.  Douglas,  which  was  in  evidence  in  the  case  as  a  part  of  the  proceedings 
of  the  Committee  of  Legislative  Council  appointed  to  enquire  into  the  Respondent's 
claim,  in  which,  with  reference  to  a  particular  portion  of  land  in  Woolooruooloo,  he 
writes: — "  I  should  have  applied  for  it  before,  had  I  not  understood  it  was  Captain 
Dumaresq's  intention  to  have  done  so.  I  have  since  learnt  from  that  gentleman  that 
he  has  abandoned  the  idea." 

These  expressions,  however,  are  not  at  all  inconsistent  with  the  existence  of  a  right 
at  one  time  in  the  Respondent  to  select  an  allotment  in  Wooloomooloo  if  he  chose  to 
exercise  it  :  and  the  evidence  seems  to  be  quite  sufficient  to  have  justified  the  jury  (if 
this  quest  inn  had  been  submitted  to  them)  in  finding  that  there  was  a  binding  promise 
of  an  allotment  in  Wooloomooloo.  and  that  it  was  relinquished  for  the  promise  of  a 
grant  of  a  portion  of  Hyde  Park  Gardens. 

Both  these  points  appear  to  be  fully  established  by  the  letter  of  the  Respondent 
of  the  2nd  of  June.  1830,  and  the  answer  of  the  Colonial  Secretary,  on  behalf  of  the- 
Governor,  on  the  9th  of  June,  1830. 

The  Respondent,  in  that  letter,  says,  "  I  beg  leave  to  bring  to  your  Excellency's 
recollection  the  circumstance  of  your  implied  promise  that  I  might  have  a  building 
allotment  in  the  neighbourhood  of  Sydney,  and  that  on  my  renunciation  of  the  land 
on  Wooloomooloo  Hills,  afterwards  given  to  Dr.  Douglas,  it  was  with  the  under- 
standing that  I  should  receive  a  portion  of  the  Hyde  Park  Gardens  in  lieu  thereof  :  " 
[90]  and  he  then  requests  the  Governor  to  direct  that  an  allotment  may  be  measured 
off  to  him,  and  points  out  the  one  which,  if  permitted  to  select,  he  would  prefer.  The 
answer  recites,  in  the  usual  official  form,  the  purport  of  the  Respondent's  lettei 
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-iol  denvin^.  and.  therefore,  virtually  admitting,  the  statement  it  contains,  it  informs 
Jiue   ,  vernor  had  directed  his  application  to  be  noted.  "  in 

order  to  its  beins:  considered  with  those  of  other  applicants  when  arrangements 
■e  makinjr  for  the  location  of  Hyde  Park."     The  promise  thus  admitted  to  have 
re  distinetlv  recognized  by  Governor  Darling  in  a  Minute  of  the 
15th  of  October,   1831,  made"  for  the  purpose  of  placing  on  record  the  claims  of 
sons  who  were  promised  building  allotments  in  Hyde  Park.""  in  which, 
I  them  in  classes,  he  says.  "  The  second  class  consists  of  William  Duniaresq, 
-    i  bv  me  some  considerable  time  back,  that  he  should  receive  an  allot- 
ment as  soon  as  "the  ground  was  measured,  and  he  should  have  retired  from  the 
service."     The-  s   and  the  official  Minute  are  amply  sufficient  to  prove  the 

allegations  in  the  declaration  :  and  if  the  case  had  been  left  to  the  jury  upon  this  | 
and~thev  had  found  for  the  Plaintiff,  their  verdict  could  not  have  been  disturbed. 
But.  as  alreadv  observed,  the  questioi.  -        -       have  been  presented  to  the  jury  upon 
a  narrower  and  different  ground,  viz..  whether  the  Plaintiff  had  performed  the  con- 
dition upon  which  he  became  entitled  to  the  allotment. 

It  appears  that  the  learned  Judge  who  tried  the  cause  directed  the  jury  that  it  was 
necessarv  for  the  Plaintiff  to  prove  that  he  had  settled  in  the  Colony  [91]  "  with 
reference  to  the  contract.""  But  he  afterwards  agreed  with  the  Chief  Justice  that  the 
onlv  material  portion  of  the  allegation  in  the  declaration  was.  that  after  the  promise 
or  offer,  the  Plaintiff,  in  fact,  became  resident,  and  that  by  so  doing  he  performed 
the  condition,  and  that  it  was  not  necessary  to  show  a  performance  because  and  in 
consideration  of  the  contract.  The  perplexity  upon  this  part  of  the  case  seems  to 
have  arisen  from  the  want  of  precision  in  the  statement  of  the  Plaintiffs  cause  of 
action,  and  from  a  misapprehension  of  the  real  nature  of  his  claim.  If  it  is 
ssary  in  this  proceeding  in  the  nature  of  a  petition  of  right  to  state  the  claim 
in  a  technical  form,  and  to  allege  a  consideration  for  the  promise  of  an  allotment, 

-  obvious  that  the  true  consideration  was  not  the  settling  in  the  Colony,  but  the 
:nent  to  settle  if  a  grant  were  made,  and  if  this  had  been  thought  of  at  the 
trial,  an  amendment  of  the  declaration  might  have  been  made  which  would  have 
.  ill  difficulty.  It  is  not  easy  to  understand  how  the  actual  settling  in  the 
ColonT  can  be  made  a  condition  precedent  to  a  grant  of  this  description,  because  no 
proof  of  its  performance  can  possibly  be  given :  the  utmost  that  any  declaration, 
or  act  of  the  grantee  prior  to  the  grant,  can  amount  to.  being  an  intention  to  settle 
when  the  arrant  is  made.  But  as  the  case  was  dealt  with  throughout  as  one  in  which 
the  Plaintiff  could  only  enforce  the  promise  of  the  Governor  by  performing  the  con- 
dition, which  was  held  to  be  the  actual  sealing  in  the  Colony,  the  question  is  whether, 
assuming  this  view  to  be  correct,  the  evidence  is  not  sufficient  to  support  the  verdict. 

It  appears  that  there  were  two  periods  at  which  an  intention  on  the  part  of  the 
Respondent  to  settle  in  [92]  the  Colony  was  ma  -  :  first,  when  he  had  received 
an  offer  of  a  Colonial  appointment,  and  was.  as  he  states,  induced  by  it  to  go  on  half- 
pav  :  and  afterwards,  when,  having  been  placed  on  whole  pay  again,  he  determined 
upon  selling  his  commission  and  -  »  in  the  country.     It  is  to  be  observed  that 

at  ""  it  was  not  the  promise  of  the  land  which  induced  him  to  go  upon 
half-pay  and  settle  in  the  country,  but  the  prior  offer  of  the  office  of  Deputy  Surveyor- 
General  and  other  consequential  advantages."  relates  to  the  land  at  Wooloomooloo 
which  he  afterwards  relinquished  for  the  promised  allotment  in  Hyde  Park.  As  to 
this  latter  promise  the  Respondent  states  in  his  evidence  at  the  trial :  "  In  selling  my 
commission  and  determining  on  settling  in  the  country.  I  was  influenced  not  alone 
bv  the  specific  promise,  but  also  by  my  knowledge  of  the  regulations  which  entitled 
me  to  a  town  allotment  and  a  country  allotment,  if  I  settled  in  the  country." 

There  is  no  proof  of  the  esact  time  when  the  Respondent  sold  his  commission, 
but  in  the  Minute  of  the  15th  of  October.  1831,  to  which  reference  has  been  already 
made,  Governor  Darlir._  -  ■  -  •  ■  allotment  in  Hyde  Park  was  promised  to  him  "  as 
Boon  as  the  ground  was  measured,  and  he  should  have  retired  from  the  service.*' 
fore,  the  promise  must  have  been  made  while  he  retained  his  commission,  and 
if  so,  his  retirement  from  the  service  was  a  performance  of  the  condition.  Even, 
therefore,  if  Mr.  Jttstii  e  Milford  was  right  at  the  trial  in  -  .-.  ng  that  it  was  new  - 
for  the  Plaintiff  to  show  that  he  settled  in  the  country  with  an  intention  to  complete 
'  .        ntract,  there  was  here  ample  evidence  to  establish  that  fact. 

- 
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[93]  Km  Mi'.  .IiisliiT  Milford  was  of  opinion,  t  lint  if  his  mode  of  present  in-  the 
case  to  the  jury  was  correct,  they  were  not  warranted  in  finding  thai  the  Plaintiff 
had  performed  the  condition  unless  Ins  settling  in  the  Colon}  was  Bolely  with  a  view 
to  the  contract,  and  to  the  exclusion  of  .ill  other  motives.  Bui  as  he  agreed  with  the 
Chief  Justice,  thai  a  residence  in  fact,  after  the  promise,  was  all  thai  it  was  material 
for  the  Plaintiff  to  establish,  he  thereby  admitted  thai  he  had  left  I  iproperly 

to  1 1"'  jury.     It  may.  therefore,  be  considered  unnecessary  to  cs iue  his  opinion  thai 

in  order  to  Bhow  performance  of  the  conditions  upon  which  the  promise  was  made, 
it  was  necessary  for  the  Plaintiff  to  prove  thai  ii  was  his  sole  motive  foi  settling  in 
the  Colony.  But  in  order  thai  no  pari  of  the  case  should  appear  to  have  b  en 
omitted  from  their  Lordships' consideration,  a  few  remarks  may  be  made  upon  this 
opinion,  and  upon  the  opposite  view  of  the  Chief  Justice. 

It  may  be  asked,  if  the  opinion  under  consideration  should  be  held  to  1><-  correct, 
in  what  way  could  a  person  holding  a  permanent  official  appointment  in  the  Colony, 
who  is  promised  an  allotment,  or  a   person   who  In  ly   one  allotment    and  is 

promised  another,  show  that  he  has  performed  the  condition  in  the  strict  and  exclusive 
manner  required  1  It  seems  only  necessary  to  consider  the  nature  of  these  -rants  to 
be  satisfied  that  such  a  rigid  rule  can  never  properly  be  applied  to  them.  When  an 
application  is  made  to  the  Governor  for  an  allotment  of  land,  and  a  promise  is 
obtained,  the  application  always  implies  a  promise  on  the  part  of  the  applicant  to 
settle  in  the  Colony,  because  the  -rants  invariably  contain  a  condition  to  that  effect. 
A  continuance  in  [94]  the  Colony,  therefore,  till  the  grant  of  the  allotment  is  made, 
is  necessarily  connected  with  the  promise,  as  without  remaining,  the  applicant  can 
never  be  entitled  to  the  promised  grant.  In  every  way.  therefore,  in  which  this  case 
either  was  or  might  have  been  presented  to  the  jury,  the  evidence  was  sufficient  to 
warrant  the  verdict. 

The  only  remaining  questions  relate  to  the  damages;  whether  the  proper  rule 
for  their  estimation  was  given  by  the  Judge,  and  whether  they  are  excessive.  Sup- 
posing the  rule  for  the  measure  of  damages  properly  given,  they  do  not  appear  to 
have  been  excessive.  The  Committee  of  the  Legislat  ive  Council  selected  to  invest  igate 
the  Respondent's  claim,  reported  that  he  should  be  allowed  to  purchase  land  at  am  t  ion 
for  £5000,  a  sum  apparently  fixed  with  reference  to  land  granted  to  Sir  F.  Forbes, 
which  was  sold  by  auction  in  1842,  for  that  sum.  It  was  contended  on  the  part  of 
the  Appellant  that  the  land  of  Sir  F.  Forbes  had  buildings  upon  it,  and  was,  there- 
fore, an  improper  standard  of  the  value  of  land  which  the  Respondent  was  to  receive 
under  an  obligation  to  build  upon  it.  But  it  appears  very  clearly  by  the  evidence 
that  Sir  F.  Forbes's  land  had  never  been  built  upon,  and  that  even  at  the  time  of  the 
trial,  it  remained  in  its  original  unimproved  state.  If,  then,  the  present  value  of  the 
land  was  the  proper  criterion  of  the  measure  of  damages,  no  objection  can  justlv  be 
taken  to  the  amount  awarded  by  the  jury. 

But  upon  what  ground  can  it  be  alleged  that  the  Judge  was  wrong  in  telling  the 
jury  to  find  their  damages  upon  the  present  value  of  the  land  ?  The  cases  which 
were  cited  as  to  the  measure  of  damages  [95]  upon  contracts  for  delivery  of  goods  and 
for  the  re-transfer  of  stock  have  very  little  application.  The  distinction  between 
these  two  classes  of  cases  is  said  to  be,  that  in  the  former  the  damages  should  be  only 
the  value  of  the  goods  at  the  time  when  they  ought  to  have  been  delivered,  because 
the  purchaser  has  his  money  in  hand,  and  may  go  into  the  market  and  purchase 
similar  goods:  but  as  to  stock,  that  the  borrower  who  neglects  to  re-transfer  at  the 
time  agreed  upon  holds  in  his  hands  the  money  of  the  lender,  and  prevents  him  from 
using  it. 

The  principle  upon  which  damages  are  estimated  upon  the  breach  of  an  agreement 
for  the  re-transfer  of  stock  is  more  applicable  to  the  Respondent's  claim  than  thai 
which  is  applied  to  contracts  for  the  sale  and  delivery  of  goods,  but  the  right  of  the 
Respondent  to  the  highest  value  of  the  land  which  he  has  not  received  in  performance 
of  the  promise  made  to  him,  seems  to  be  even  stronger  than  that  of  the  lender  of 
stock,  upon  the  borrower's  omission  to  replace  it.  The  owner  of  the  stock  might  have 
the  means  of  purchasing  other  similar  stock  at  the  day,  but  the  allotment  of  land 
promised  to  the  Respondent  was  a  thing  which  lie  could  not  obtain  except  by  the 
performance  of  the  promise.  If  he  had  received  his  allotment  as  he  ought  to  have 
done,  he  would  have  had  it,  with  the  benefit  of  the  increased  value  which  it  might  have 
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acquired  while  in  Lis  possession.     Of  this  the  other  party  has  deprived  him  by  the 

ii  of  his  promise:     and  whether  he  has  obtained  the  benefit  himself,  or  has 

.red  the  Respondent  from  enjoying  it,  it  seems  to  be  equally  just  and  reasonable 

-   ould  pay  the  full  value  of  the  property  to  the  person  from  whom  he  has 

[96]  wrongfully  withheld  it.     Their  Lordships  are,  therefore,  of  opinion,  that  the 

judsnneut  of  the  Court  below  is  right  :  they  will  recommend  to  Her  Majesty  that  it 

riirmed,  and  the  appeal  dismissed,  with  costs. 

[Mews'  Dis.  tit.  COLONY,  I.  General  Principles.  5.  Lands,  7.  Miscellaneous.  III. 

to  Privu  Council.  6.  Practice,  m.  :   tit.  CROWN,  II.  1  ;   tit.  DAMAGES, 

Measure  of  value  and  loss,  c.  e. :  S.C.  10  L.T.  110  ;  13  W.R.  280  :  3  N.R.  587.] 


ON  APPEAL  FROM  THE  PREROGATIVE  COURT  OF  YORK. 

ROGER  CHARNOCK  RICHARDS  and  another,— Appellants;  THOMAS  LANGTON 
RIRLEY  and  another,— Respondents  *  [Feb.  IS,  1864]. 

The  Judicial  Committee,  acting  upon  the  case  of  Attenboroug/i  v.  Kemp  (li 
Uoore's  PC.  Cases,  "Til),  will  not  entertain  an  appeal  solely  on  the  ground 
of  the  refusal  of  the  Court  below,  to  allow  the  Defendant  costs  on  the  dismissal 
of  a  suit  for  substraction  of  Church  rate,  if  care  and  discretion  has  been  bona 
fide  exercised  by  the  Judge. 

In  this  appeal  from  part  of  a  decree  of  the  Chancery  Court  of  York,  in  a  suit 
for  substraction  of  Church  rates,  the  only  question  raised  was.  whether  the  appeal 
came  within  the  general  rule  which  prohibits  an  appeal  for  costs  only. 

The  suit  was  promoted  by  the  Respondents,  the  Churchwardens  of  Wisharn,  in 
the  parish  of  Kirkham.  in  the  County  of  Lancaster,  against  the  Appellants,  par- 
ishioners of  that  parish,  who  disputed,  on  various  grounds,  the  validity  of  the  rate. 

The  suit  came  on  for  hearing  in  the  Chancery  Court  of  York,  when  the  Chancellor 
of  that  Court  (Granville  Hareourt  Vernon),  by  his  judgment,  held  that  one  of  the 
objections  was  fatal  to  the  validity  of  the  rate;  but  as  he  considered  the  Church- 
wardens had  an  [97]  onerous  and  invidious  duty  to  perform,  and  in  this  case,  there 
being,  in  his  opinion,  no  appearance  whatever  of  any  conscious  irregularity,  or 
desire  to  obstruct  the  reasonable  views  of  the  ratepayers  in  the  vestry,  lie  declared 
that  he  should  make  no  order  as  to  costs,  but  leave  both  parties  to  pay  their  own  costs. 

The  present  appeal  was  from  that  decree,  so  far  as  the  same  did  not  condemn  the 
Respondents  in  cosl  - 

Dr.  Deane,  (}.C..  and  Mr.  Quain,  for  the  Appellants. — As  the  proceedings  in  the 

Court  below  on  behalf  of  the  Respondents  were  vexatious,  being  for  the  purpose  of 

exacting  from  the  Appellants  the  payment  of  their  proportion  of  an  unjust   and 

illegal  Church-rate,  and  the  Court  below  dismissed  the  suit,  in  common  justice  the 

indents  ought  to  have  been  condemned  in  costs.     [Dr.  Lushington  :   Is  there  any 

involving  only  a  question  of  costs,  in  which  an  appeal  has  been  allowed!]     In 

..  Purday  (;1  Phillips.  227)  it  was  held  by  the  Lord  Chancellor  Cottenham. 

that  the  rule  which  prohibits  an  appeal  for  costs  alone  is  confined  to  those  cases  in 

which  the  correctness  of  the  decision  as  to  costs  cannot  be  judged  of  without  hearing 

the  cause  upon  the  merits.     So  in  Collar d  v.  Roe  (L.  J.  Ch.,  Vol.  28,  p.  560),  where, 

_'h  the  appeal  for  costs  was  dismissed,  it  was  said  by  the  Lord  Justice  Knight 

Bruce  in  the  course  of  the  argument,  that  he  understood  that  the  rule  as  to  there 

being  no  appeal  on  the  subj-  rts  alone  was  practically  not  in  force.     The 

upon  the  question  of  an  appeal  as  to  costs  onlv.  are  collected  in  St  ton  On  Decrees, 

p.  1107  (Edit.  1862).     Tl ise  of  Uedland  v." [981  Payne  (4  Jur.  N.S.  pp.  128.3-8) 

*  Present:  Lord  Kingsdown,  Dr.  Lushington,  the  Lord  Justice  Knight  Bruce, 
and  Turner. 
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shows  the  rate  was  illegal,  as  it  contained  items  which  could  cot  be  sustained;  bul 

1 1n-  .Indue  nf  the  Court  below  proceeded  on  the  assumption  thai  because  the  Church 

wardens  iliil  their  duty  in  one  sense,  they  ought  to  be  exempted  fr tosts.     [1 1 

Kingsdown  :  i'ou  arc  appealing  only  on  a  question  of  costs.  We  cannot  go  into  the 
merits,  or  take  the  case  out  of  the  general  rule,  unless  you  can  bring  it  within  the 
except  ions  staled  in  Atti  nborough  v.  K<  mp  1 1  I  Moure's  l'.C.  Cases,  351).     A.o  ordi  ug 

to  that  ease,  you  must  show  that  there  has  been   00  discretion  exercised  on  tin-  pal 
the  Judge.        How  do  you  show  the  want   of  discretion   here?]      The  facts  in   .l"i// 
borough  v.  Kemp  were  different  and  distinguishable  from  the  present  <;ise,  and  do 
not  preclude  us  from  maintaining  an  appeal.     There  the  Court   upheld  the  rate; 
here  on  the  contrary,  the  Appellants  resisted  the  rate,  and  they  were  held  tn  he  right. 
Surely  the  ordinary  rule  ought  to  have  been  given  effect  to,  and  by  that  the  Appel 
lants  were  justly  entitled  to  costs.     Attenborough  \.  Kemp  expressly  exempt!  e  case 
from  the  rule  against  an  appeal  being  allowed  on  a  quest  ion  of  costs  only,  where  the 
Judge  proeeeds  on  a  misapprehension,  or  mistake.      Here  he  certainly  did  so. 

Sir  Hugh  Cairns.  Q.C.,  and  Mr.  Shepherd,  for  the  Respondents,  were  not  called 
mi  to  address  their  Lordships. 

Dr.  Lushington. — We  are  of  opinion  that  it  is  expedient  and  necessary  to  adhere 
to  the  rule  laid  down  and  the  principles  enunciated  in  the  case  of  Attenborough  v. 
Kemp,  and  [99]  their  Lordships  think  that  the  Appellants  have  not  in  this  case 
brought  themselves  fairly  within  the  rule  there  laid  down.  The  Lord  Justice  Turner, 
in  delivering  their  Lordships'  opinion,  said,  (14  Moore's  P.C.  Cases,  352)  "  They  do 
not  wish  to  lay  it  down  as  a  general  rule,  that  in  no  case  would  there  be  an  appeal 
in  respect  of  costs,  and  costs  alone;  because  there  might  be  cases  where  discretion 
has  not  been  fairly  exercised  upon  the  question  at  issue,  and  the  decision  of  the  Court 
below  has  proceeded  upon  mistake  or  misapprehension." 

Now,  whether  the  discretion  exercised  by  the  Judge  of  the  Court  below  in  this  case 
was  wise  or  not,  is  a  question  which  it  is  not  necessary  for  us  to  discuss,  for  their 
Lordships  do  not  discover  that  such  discretion  has  not  been  fairly  exercised. 
Neither  do  they  find  that  the  decision  of  the  Court  below  proceeded  upon  any  mistake 
or  misapprehension.  In  Attenborough  v.  Kemp,  then,  the  Lord  Justice  Turner  goes 
on  to  say.  as  to  mistake  or  misapprehension,  that  their  Lordships  did  not  think 
that  any  general  rule  could  be  laid  down  which  could  apply  to  cases  of  that  descrip- . 
tion  ;  but  where  there  has  been  hmm  fide  care  and  discretion  exercised  on  the  part 
of  the  Judge  who  decided  the  case,  their  Lordships  had  no  hesitation  in  stating  their 
opinion  to  be  that,  in  such  a  case,  no  appeal  will  lie  iu  respect  of  costs  alone. 

Their  Lordships  have  no  reason  whatever  to  doubt  that  on  the  present  occasion 
bona  fide  care  and  discretion  was  exercised  by  the  Judge  of  the  Court  below;  there- 
fore, the  ease  merely  resolves  itself  into  this,  not  as  their  Lordships  said  in  Atten- 
borough v.  Kemp,  whether  the  discretion  was  exercised  fairly,  or  bona  fide,  but 
whether  the  discretion  has  been  exercised  [100]  wisely;  and  that  is  a  ground  upon 
which  their  Lordships  will  not  permit  an  appeal  to  be  prosecuted.  We  are,  there- 
fore, of  opinion  that  it  is  not  necessary  to  trouble  the  Counsel  for  the  Respondents, 
and  we  dismiss  this  appeal,  with  costs. 

[Mews'  Dig.  tit.  COLONY,  III.  Appeals  to  Privy  Council,  1  ;  tit.  ECCLESIASTICAL 
LAW,  XXVII.  I.  a.  e.  4.  S.C.  10  L.T  142.  See  now  Compulsory  Church  Rate 
Abolition  Act,  1868.] 
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n\  APPEAL  FROM  THE  SUPREME  COURT  OF  NEW  SOUTH  WALES. 

HENRY  HILL  OSBORNE  and  Others. — Appellants;  JOHN  EALES. — Respondent  * 

[June  30,  1862]. 

On  the  purchase  of  an  estate,  against  which  an  adverse  claim  had  been  asserted, 
a  Bond  of  indemnity  was  entered  into  by  H.  O.,  the  vendor,  in  a  penalty  of 
£4000,  equal  to  twice  the  amount  of  the  purchase-money,  conditioned  to  be 
void,  if  H.  0.  should  deliver  possession  of  the  land  to  the  purchaser  within 
twelve  months  from  the  date  of  the  Bond,  and  there  should  not  be  at  the  end 
of  that  time  any  suit,  or  other  proceeding  at  law.  or  in  equity,  pending  against 
him  or  those  claiming  under  him,  or  against  J.  E..  the  purchaser,  whereby 
the  title  of  J.  E..  or  those  claiming  under  him.  might  be  prejudicially  affected ; 
or  if  H.  0.,  his  heirs,  executors,  or  assigns,  should,  on  the  day  year  from  the 
date  of  the  Bond,  pay  J.  E.,  his  heirs,  executors,  or  administrators,  the  sum 
of  £  e  purchase-money),  with  interest.     There  was  a  memorandum  at 

the  foot  of  the  Bond,  signed  by  J.  E..  which  was  as  follows: — "  If  the  sum  of 
< '00,  and  interest,  be  received  by  me  under  the  above  Bond,  I  undertake 
to  convev  all  my  interest  in  the  land  as  H.  0.  shall  direct,  without  any  in- 
cumbrance occasioned  by  me."  A  conveyance  was  executed,  and  the  purchase- 
money  paid,  the  purchaser  being  put  into  possession.  Afterwards,  and 
previous  to  the  expiration  of  the  year  from  the  date  of  the  Bond,  proceedings 
were  taken  in  equity  by  the  party  having  such  adverse  claim,  to  recover  the 
land  so  sold  and  conveyed.  These  proceedings  were  pending  at  the  expiration 
of  the  year  from  the  date  of  the  Bond  :  but  no  step  was  taken  on  that  day  by 
H.  0.  to  repay  the  purchase-money,  whereupon  the  Bond  became  absolute. 
A  short  time  afterwards  H.  0.  offered  to  repay  the  £"2000  (the  purchase- 
money),  and  interest,  and  to  take  a  reconveyance  of  the  land,  and  requested 
that  the  Bond  might  be  cancelled.  J.  E.  declined  receiving  the  purchase- 
money,  or  to  reconvey  the  land  :  he  declined  also  to  deliver  up  the  Bond, 
claiming  to  retain  it  as  an  indemnity  against,  his  being  evicted  from  his 
purchase.  A  decree  was  made  in  the  suit  instituted  by  the  original  claimant 
whereby  she  was  declared  entitled  to  an  equitable  mortgage  on  the  land,  for 
an  amount  considerably  exceeding  the  purchase-money  paid  by  J.  E.  to 
H.  0.  It  was  alleged  that  the  land  had  greatly  increased  in  value  since  the 
original  purchase.  Held  by  the  Judicial  Committee  (affirming  the  judgment 
of  the  Courts  below),  that  the  condition  of  the  Bond  not  having  been  fulfilled, 
the  Bond  had  become  absolute,  and  that  the  land  having  become  liable  to  the 
claim  established  against  it.  J.  E..  the  purchaser,  had  a  right.  Inside  the  land, 
to  retain  the  Bond,  as  an  indemnity  against  such  claim. 

Quaere,  whether  such  Bond  could  be  enforced  beyond  the  extent  of  the  purchase- 
money  and  interest  (see  the  next  case,  post.  [2  Moo.  P.C.  (N.S.)]  p.  125). 

In  the  year  1851,  Henry  Osborne  claimed  to  be  entitled  to  a  grant  from  the  Crown 
of  certain  land  in  the  [101]  County  of  Northumberland,  in  the  Colony  of  New  South 

Wales,  as  tin-  purchaser  thereof  fr< I  e  John  Stirling,  who  had  previously  purchased 

the  land  from  the  Trustees  of  John  Terry  Hughes,  an  Insolvent. 

In  the  same  year,  an  appli  as  made  by  one  Rosetta  Terry  t..  the  Covernor 

of  the  Colony,  for  a  grant  to  her  of  the  same  land,  on  the  allegation  that  it  had  been 
mortgaged  to  her  by  John  Terry  Hughes,  and  that  the  Trustees  of  his  insolvent  estate 
had  elected  not  to  take  an  assignment  of  that  security,  but  to  reserve  the  full  effect 

■  i  to  Ros<  tta  Terry,  and  that  shL-  had  consented  to  accept  the  land  in  disr 
of  her  debt. 

The  application  so  made  by  Rosetta  Terry  was  opposed  by  Henry  Osborne,  and 

mers  appointed  for  the  purpose  of  hearing  and  examining  claims  to 

grants  reported  in  favour  of  Henry  Osborne;  and.  in  conformity  with  their  report. 

the  land  was  by  a  [102]  deed  poll  dated  the  30th  of  December.    1851,  -ranted  to 

•oil,.-,  his  heirs  at 

*  Pre*  i  down,  Dr.  Lushington,  and  Sir  Edward  Ryan. 

840 


OSBORNE  V.  BALES  (l)  [  1  B62  |  II  MOORE  N.S.,  103 

In  the  early  pari  of  the  year  1852,  negotiations  wei  Osborne 

and  the  Respondent  For  the  purchase  of  the  land  in  question,  and  an  agreement  in 
the  following  terms  was  entered  into  for  that  purpose.     "  Agreement  mad.-  thi 
day  of  July,  1852,  between  Eenry  Osborne  oi  ■a^]  John  Bales  of  the 

other  part.       The  Baid   II   nry  Osborne  agrees  to  sell,  and  the  said  John  Eal 
purchase  1027a.  Lr.  of  land,  situate  in  the  parish  of  Alnw  ii  k.  County  of  Northumber- 
land, granted  by  tlu>  Crown  to  t f it-  said  Henry  Osborne,  by  deed,  dated  the  30th  of 

last,  at  the  price  of  £2000,  to  be  paid  <  i  ion  of  the  conveyai  I 

vendor  is  either  to  give  the  purchaser  immediate  possession,  or  to  pay  any  necessary 
expenses  of  his  obta  b  possession,  but   any  arrears  of  renl  or  mesne  profits 

recoverable  to  tins  date  are  to  belong  to  the  vendor.     Mr.  Osborne  is  se  her 

dower  in  the  usual  manner. 

At  a  meeting  at  which  the  agreement  was  signed,  reference  v.  as  ;  he  claim 

of  Rosetta  Terry,  and  it  was  proposed  by  the  Respondent's  Solicitor,  that  the  vendor 
should  enter  into  absolute  covenants  for  title.  It  was,  however,  agreed  that,  in 
lieu  of  such  a  covenant,  an  indemnity  against  the  claim  should  be  given  to  the  Re- 
spondent by  a  Bond  from  Osborne  to  the  Respondent  :  a  Bond   was  accordingly 

uted  in  the  following  form  :  — 

"  Know  all  men  by  these  presents  that  I,  Henry  Oslwrne  of  Illawarra,  in  the 
Colony  of  New  South  Wales.  Esq..  am  held  and  firmly  bound  to  John  Eales.  of  Berry 
Park  in  the  Colony  aforesaid,  Esq.,  or  his  [103]  certain  attorney,  •  ecutors,  adminis- 
trators, and  assigns  in  the  sum  of  £4000.  of  lawful  British  money,  to  be  paid  to  the 
said  John  Eales,  or  to  his  certain  attorney,  executors,  administrators,  or  assigns, 
to  which  payment  well  and  truly  to  be  made  I  bind  myself,  my  heirs,  executors,  and 
administrators,  firmly  by  these  presents.  Sealed  with  my  seal,  and  dated  this  '21st 
day  of  July.  1852. 

"  Whereas  the  said  John  Eales  has  lately  purchased  from  the  said  Henry  Osborne 
certain  lands  in  the  parish  of  Alnwick,  in  the  said  Colony,  consisting  of  1027a. 
md  lr.,  granted  to  the  said  Henry  Osborne  by  deed  poll,  bearing  date  the  30th 
lav  of  December.  1851, — Xow  the  condition  of  this  obligation  is  this,  that  if  the  said 
Henry  Osborne  shall  deliver  possession  of  the  said  land,  or  the  said  John  Eales 
shall  otherwise  obtain  possession  of  the  said  land  within  twelve  calendar  months 
from  this  date,  and  there  shall  not  be  at  the  end  of  such  time  any  suit  or  other 
proceeding  at  law,  or  in  equity,  pending  against  the  said  Henry  Osborne,  or  any 
other  person  or  persons  claiming  under  him,  against  the  said  John  Eales,  or  any 
person  or  persons  claiming  under  him  whereby  the  title  to  the  said  land  of  the  said 
John  Eales,  and  those  claiming  under  him,  as  derived  from  the  said  Henry  Osborne, 
may  be  prejudicially  affected,  or  if  the  said  Henry  Osborne,  his  executors,  or  adminis- 
trators, shall,  on  the  21st  day  of  July,  which  will  be  in  the  year  1853.  pay  to  the 
said  John  Eales,  his  heirs,  executors,  administrators  or  assigns,  the  sum  of  £2000, 
with  interest  for  the  same  from  the  date  of  these  presents,  at  £6  per  cent,  per 
annum,  then  and  in  either  such  case  this  obligation  shall  be  void,  or  otherwise 
shall  remain  in  full  force  and  virtue." 

[104]  When  the  Bond  was  executed  the  vendor's  Solicitor  requested  the  Respon- 
dent to  sign  a  memorandum  to  the  effect  that,  if  the  sum  of  £2000.  and  interest, 
should  be  paid  to  him  under  the  Bond,  he  would  convey  his  interest  in  the  estate 
to  Mr.  Osborne,  and  the  Respondent  assented  to  this  request,  and  signed  the  follow- 
in  lt  memorandum  indorsed  on  the  vendor's  copy  of  the  Bond: — Memorandum. — 
"  If  the  sum  of  two  thousand  pounds  and  interest,  be  received  by  me  under  the 
above  Bond,  I  undertake  to  convey  all  my  interest  in  the  land,  as  Mr.  Oslxirne 
shall   direct,  without   any  incumbrance  occasioned  by  me." 

The  land  was  duly  conveyed  by  Osborne  to  the  Respondent,  who  paid  the  £2000, 
the  amount  of  the  purchase-money,  and  entered  into  possession. 

Before  the  expiration  of  twelve  months  from  the  date  of  the  Bond,  Rosetta 
Terry  instituted  a  suit  in  equity  in  the  Colony  against  Osborne  and  the  Respondent, 
alleging  a  prior  title,  and  claiming  an  absolute  conveyance  of  the  land  so  sold 
and  conveyed  by  Osborne  to  Eales,  or  in  the  alternative,  that  she  might  be  declared 
to  stand  as  mortgagee  thereon  for  the  amount  claimed  to  be  due  to  her  upon  the 
security  of  the  land.  On  the  21st  of  July,  1853,  the  day  when  the  Bond  became 
absolute,  that  suit  had  not  come  to  a  hearing,  and  Oslxirne  did  not  think  fit  to 
P.C.  iv.  841  27.7 
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exercise  the  option  given  to  him  of  repaying  or  tendering  to  the  Respondent  the 
sum  i.  and   interest,  scoured  by  the  Bond,  and  taking  a  reconveyance  of 

the   Respondent's   interest      in   the  land.     On  the   16th  of  August.    1853.   Osborne 
offered  to  pay  the  £2000.  and  interest,  by  the  following  letter  addressed  to  the 
•  indent  by  the  Solicitors  of  Osborne:  — 

[105]    "Sydney,    16th   August.    1853. 

Sir, — With  reference  to  the  Bond  entered  into  with  you  by  Mr.  Henry  Osborne, 
upon  your  purchase  of  1027  acres  and  1  rood,  in  the  parish  of  Alnwick.  Hunter's 
River,  dated  "21st  July.  1852.  one  of  the  conditions  of  which  was  that  there  should 
not  be  at  the  end  of  twelve  months  from  that  date  any  such  suit  pending  as  therein 
mentioned,  with  an  alternative  condition  that  Mr.  Osborne  should  pay  to  you  the  sum 
of  2000,  with  interest,  at  the  sis  per  e:nt.  per  annum,  and  a  subjoined  under- 

takim:  on  your  part,  upon  receipt  of  that  sum  and  interest,  to  reconvey  the  property. 
— We  have  the  honour,  on  the  part  of  Mr.  Osborne,  to  express  his  readiness 
fulfil  the  latter  alternative  of  his  Bond,  by  repaying  £2000.  and  interest,  and  taking 
thereupon  a  reconveyance  of  the  property.  In  the  event  of  your  declining  to  receive 
the  amount,  we  shall  feel  obliged  by  your  instructing  your  Solicitor  to  give  up  the 
Bond  to  be  cancelled,  and  in  any  case  we  shall  be  glad  of  an  immediate  espre  - 
of  your  intentions,  that  Mr.  Osborne  may  know  whether  to  keep  the  money  in 
readines- 

The  Respondent  declined  to  accept  the  offer  contained  in  the  above  letter,  and  the 
following  letter  was  -  f  his  Solicitor:  — 

"Sydney.  August  18th,  1853. 

"  Dear  Sirs. — This  Bond  was  given  only  as  a  protection  to  my  client  against 
being  evicted  from  his  purchase,  and  it  seems  to  me  that  as  such  it  will  still  opt . 
inasmuch  as  you  have  failed  to  take  advantage  of  the  alternative  of  offering  repay- 
ment on  the  21st  day  of  July  last.  I  shall,  therefore,  not  advise  [106]  my  client  to 
cancel  it.  Having  regard  to  the  want  of  diligence  evinced  in  putting  in  your 
answer,  and  to  the  hearing  having  recently  stood  over  on  account  of  your  Counsel 
not  being  in  readiness.  I  entertain  much  doubt  whether  a  Court  of  Equity  would 
:.  and  I  am,  therefore,  quite  content  to  let  my  client  rest  in  his  original 
position." 

On  the  15th  of  November.   1856,  a  decree  was  made  in  the  suit  instituted  by 
tta  Terry,  declaring  her  entitled  to  an  equitable  mortgage  on  the  land,  and 
directing  accounts,  under  which  the  amount  due  to  Rosetta  Terry,  on  the  6th  of 
September.  1858.  was  found  to  he  the  sum  of  £3116  13s.  4d. 

On  the  27th  of  April.  1858,  Osborne  filed  a  Bill  in  the  Supreme  Court  of  N 

South  against  the  Respondent,  alleging  that  the  sole  object  of  the  Bond  \*a> 

e  the  Respondent  the  option  of  rescinding  his  purchase,  and  praying  that  the 

indent  might  be  decreed  to  elect  either  to  retain,  or  give  up  his  purchase  of  the 

land,  the  Plaintiff  offering,  in  the  latter  event,  to  pay  to  the  Respondent  the  sum 

*2 and  interest,  from  the  date  of  the  Bond,  upon  the  Respondent  convey- 

iii'_r  to  him  the  land  without  any  incumbrances  occasioned  by  the  Respondent,  and 

hat  the  Bond  might  be  delivered  up  to  be  cancelled,  and  for  an  injunction 

lent  from  commencing,   prosecuting  or  proceeding  in  any 

Bond. 

Tl  •    Ri  spondent  by  his  answer  to  the  Bill,  denied  that  the  object  of  the  Bond  was 

such  as  in  the  Bill  alleged,  and  stated  that  the  only  purpose  for  which  the  Bond 

-  given,  was  for  -  a  and  indemnifying  the  Respondent,  to  the  extent  and  in 

the  manner   [107]   expressed   therein,   and   subject   to  the  memorandum   indi 

y  claim  upon  the  land,  and  claimed  the  benefit  of  the  Statute 
of  Frauds,  which  :s  in  force  in  that  Colony,  and  also  claimed  to  be  entitled  to  brinu' 
an  action  on  the  B 

The   Plaintiff.   Osbon    .  died   pending  the  suit,  and  the  same  was  afterwards 
on  a  bill  of  revivor  and  supplement  revived  by  the  present  Appellants,  Henry  Hill 
^ne  and  others,  his  legal  personal  representatives. 

heard  before  the  Primary  Judge  in  Equity.  Mr.  Justice 
MihV.rd.  on  t!  September,  I860,  when  a  decree  was  made  dismissing  the  Bill. 
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with  costs.     The  material  part  of  the  judgment  was  in  t 

i-.  whether  the  original   Plaintiff,  by  virtue  of  hi-   Bond,  was  bound  to  paj 
•  the  am. mm  due  to  Rosetta   I    rry  as  mortgagee,  or  whether,  upon  payi 
by  the  Plaintiff  to  the  Defendant  of  £2000,  and  int<  1  •(  fendant  is  not  bound 

to  reconvey  the  laud,  and  deliver  up  the  Bond  to  be  cancelled      The  Defendant 
odd  that  the  Bond  is  in  lieu  and  in  the  nature  of  a  covi  ating 

indemnity  against  this  i  ta  Terry,  and  the  Plaintiff  tl 

given  t"  enabl  -  the  Defi  i  dai  I  to  n  cover  the  purchase-money  and  interest;  in 

-  •  happened)  that  the  claim  of  Rosetta  Terry  had  not  been  got  rid  of  on  the 
•Jlst  of  July,  L853,  which  purchase-money  and  interest  the  Plaintiff  is  ready  to 
pay.  and  to  receive  hack  the  land.  Of  course  the  penalty  of  the  Bond  is  not  for- 
feited to  the  full  amount  of  £4000,  because  the  condition  was  i  I  ndfilled.  but  it 
must  be  considered  as  a  security  for  the  purpose  for  which  it  was  given,  [108] 
and  to  that  extent  only  can  the  penalty  be  enforced.  The  dispute  is  as  to  the  o 
for  which  it  was  given,  and  as  to  this  only.  For  the  purpose  of  this  inquiry  I 
look  at  the  words  of  the  Bond,  and  of  the  agreement  at  the  fool  of  it,  and  I  must 
consider  the  surrounding  circumstances.  Evidence  lias  been  given  of  a  very 
loose  character  as  to  the  intentions  of  the  parties,  and  the  opinions  and  ideas  of  the 
Solicitors  in  the  arrangement  of  the  purchase  and  the  making  of  the  Bond.  The 
Plaintiff  and  Defendant  having  agreed  verbally  for  the  purchase  of  the  land  at 
£2000,  met,  together  with  their  Solicitor-,  on  the  loth  of  July,  when  the  written 
agreement  I  have  mentioned  was  entered  into.  At  that  meeting  reference  was 
made  to  the  claim  of  Rosetta  Terry,  which  was  thought  but  of  little  importance  by 
the  Solicitors.  The  parties  and  their  Solicitors  trave  contradictory  evidence  - 
what  was  their  intention  with  respect  to  the  protection  intended  to  be  given 
against  this  claim:  but  it  was  arranged  that  a  Bond,  not  covenants  for  title,  as 
being  objectionable  in  a  conveyance,  should  be  given  to  secure  the  Defendant  ag 
it.  The  Solicitor  on  one  side  states  that  he  intended  the  Bond  to  be  an  indemnity, 
and  in  the  nature  of  a  covenant  for  title  :  the  Solicitor  on  the  other  side  that  he 
intended  it  to  be  a  mode  by  which  the  Defendant  was  to  be  enabled  to  rescind  the 
contract,  if  he  should  think  fit.  in  case  the  claim  of  Rosetta  Terry  was  not  disposed 
of  in  a  year.  However,  the  Bond,  with  the  condition  before  stated,  was  the  result. 
[1  -  cms  that  this  mode  of  meeting  the  difficulty  was  not  arranged  till  after  the 
contract  had  been  entered  into.  The  Bond  was  drawn  by  the  Defendant's  Solicitor, 
and  approved  of,  with  a  slight  [109]  alteration,  by  the  Plaintiff's  Solicitor.  If 
I  should  decide  this  case  on  the  parol  evidence  given  by  the  parties  and  their  Solicitors 
alone.  I  should  be  very  much  disposed  to  think  that  the  parties  did  not  enter  into 
any  agreement;  that  one  party  m  ant  one  thing  and  the  other  another  :  but  this  is 
the  very  thing  the  Statute  of  Frauds  purposes  to  prevent.  Though  this  evidence, 
having  been  received,  cannot  be  rejected  altogether.  I  shall  give  much  more  weight 
to  the  legitimate  evidence  which  lies  before  me.  First,  there  is  the  Bond  itself, 
with  the  memorandum  at  the  foot  of  it.  Now.  it  is  impossible,  as  it  appears  to  me, 
for  any  person,  putting  aside  all  extraneous  circumstances,  to  read  this  otherwise 
than  as  an  option  to  the  Plaintiff  to  rescind  the  contract  on  the  21st  of  July.  1853, 
if  he  shall  think  his  liability  to  discharge  Rosetta  Terry's  claim  such  as  he  shall 
not  desire  to  meet.  If  on  that  day  he  wishes  to  do  so,  he  can.  bv  repaving  the 
purchase-money,  in  which  case  the  Defendant  is  to  reconvey  the  land.  This  re- 
scission of  the  contract  is  one  contingency  on  which  the  Bond  is  to  be  void  :  the 
other  is.  if  there  shall  be  no  hostile  claim  on  the  estate  on  that  dav.  The  words 
appear  to  me  to  be  quite  plain.  Then  is  this  consistent  with  surrounding  circum- 
stance-.'  The  Defendant  had  purchased  with  knowledge  of  a  claim  to  the  estate. 
but  which  all  parties  thought  little  of.  and  indemnity  and  covenants  for  title  to  effect 
it  w;ie  suggested  :  a  Bond  ultimately  arranged — the  Bond  in  question — prepared 
by  one  Solicitor  and  approved  of  by  the  other:  the  covenants  for  title  in  the  con- 
veyance confined  to  the  acts  of  the  vendor  and  persons  claiming  under  him  :  no  trace 
of  any  arrangement  by  which  the  purchaser  purchased  at  an  under-[110]-value. 
or  subject  to  an  incumbrance,  and  the  possession  to  be  obtained  for  the  purchase* 
at  the  vendor's  expense.  The  whole  arrangement  seems  consistent  and  reasonable 
in  this  view  of  the  transaction.  The  Plaintiff  might  rescind  the  contract  on  tho 
21st  of  July.  1853,  if  he  thought  from  the  state  of  the  claim  of  Rosetta  Terrv  it  would 
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1;-  desirable.  Let  us  look  at  the  other  side  of  the  question.  The  words  of  the 
I  have  said,  are  plain,  and  are  they  not  inconsistent  with  the  construction 
the  Plaintiff  seeks  to  put  on  them?  There  is  no  option  for  the  Defendant  to  put 
an  end  to  the  contract  expressed.  '  If  the  said  Henry  Osborne,  his  executors  or  ad- 
ministrators, shall,  on  the  21st  of  July,  which  will  be  in  the  year  1853.'  pay  to  the 
said  John  Eale>.  etc.,  gives  no  option  to  the  Defendant:  he  could  not  get  rid  of 
the  purchase,  unless  the  Plaintiff  chose  to  pay  the  money.  Then  was  it  not  the 
Plaintiff's  duty  in  the  absence  of  all  stipulation,  as  vendor,  to  get  rid  of  this  in- 
cumbrance! Both  by  the  verbal  and  written  contract  the  purchase-money  was 
0,  the  then  value  of  the  land:  and  why  should  it  be  thrown  on  the  Defendant 
-  .  ould  be  implied  if  he  were  to  have  an  option  given  him)  to  get  rid  of  the 
contract  in  case  Rosetta  Terry's  claim  prospered  ?  The  contract  was  not  conditional. 
I  can  see  nothing  in  the  surrounding  circumstances  tending  to  this  construction. 
A  purchaser  purchasing  without  any  apparent  intimation  of  taking  the  land  subject 
to  an  incumbrance,  is  he  to  be  presumed  to  do  so?  i.e.  is  he  to  waive  all  claim  to 
having  the  incumbrance  removed  and  to  all  instruments  of  indemnity?  Instead 
of  obtaining  this  indemnity,  which  is  the  usual  course  with  reference  to  purchases, 
he  is,  without  any  reason  for  it.  to  have  [111]  merely  a  security  to  recover  his 
purchase-money  in  case  the  claim  of  Rosetta  Terry  should  not  have  been  cleared  off  : 
i.e.  it  is  to  be  held  to  be  a  contingent  purchase,  without  any  covenants  beyond  those 
against  the  vendor's  acts.  There  is  no  ground  for  this  supposition  shown.  The  only 
■le  irround  that  the  Plaintiff  can  urge  with  any  show  of  reason,  as  it  appears  to 
me.  for  the  relief  lie  >eeks.  is.  that  the  Bond  does  not  express  the  intention  of  the 
parties  :  but  the  evidence  as  to  this  is  as  strong  on  one  side  as  the  other,  and  the  Court 
could  never  set  aside  an  instrument  on  such  a  ground,  unless  upon  very  different 
evidence  from  that  now  produced.  In  this  case  there  certainly  is  no  mistake  of 
either  party  as  to  the  law  ;  the  mistake,  if  any.  is  a  mistake  as  to  the  facts — one  as 
to  the  intention  of  the  Plaintiff,  not  of  both  parties.  Without  saying  that  the  Court 
will  never  give  relief  against  a  written  instrument  under  such  circumstances,  yet, 
if  it  does,  the  mistake  must  be  made  out  by  evidence  clear  of  all  reasonable  doubt. 
In  the  present  case  I  cannot  say  that  to  my  mind  the  alleged  mistake  has 
been  so  made  out.  The  Bond  itself  is  clear  in  its  terms,  and  two  Solicitors,  persons 
skilled  in  the  law.  settle  it  as  it  now  stands  :  it  is  in  conformity  with  what,  under 
the  circumstances,  might  have  been  expected,  and  with  the  agreement  for  the 
purchase.  On  the  other  side  there  is  the  evidence  of  the  Plaintiff  and  his  Solicitor, 
not  that  there  was  a  mistake  in  the  instrument  itself,  either  in  the  draft  or  engross- 
ment, but  in  their  understanding  of  the  agreement,  which  was  not,  as  they  allege. 
put  into  writing  in  the  terms  they  intended.  I  must  say  that  I  prefer  the  evidence 
of  the  instrument  in  question,  and  the  surrounding  circumstances,  to  the  allegation 
of  one  [112]  of  the  parties  and  his  Solicitor,  made  some  time  after  the  trans- 
action took  place.  At  all  events,  the  Plaintiff's  evidence  does  not  leave  the  case 
clear  of  all  reasonable  doubt.  Then  the  Plaintiff  urges  that  the  forfeiture  of  the 
Bond  is  to  be  relieved  against  in  a  Court  of  Equity  :  that  the  Court  will  now  allow 
him  to  perform  the  condition.  I  cannot,  however,  see  any  equitable  ground  for 
this.  The  parties  cannot  lie  placed  in  the  same  situation  as  they  were  in.  It  is 
not  merely  a  matter  of  calculation,  as  in  the  case  of  the  payment  of  interest  or  rent. 
The  land,  very  likely,  has  altered  in  value  :  the  agreement  for  the  purchase  was  a 
matter  of  speculation.  The  land  might  have  altered  in  value  within  the  year.  If  a 
person  were  to  give  a  Bond  for  the  delivery  of  a  hundred  casks  of  tallow  on  a  given 
day.  the  breach  of  the  condition  would  not  be  relieved  against  except  by  reducing 
the  penally  to  the  real  damage  incurred,  which  would  be  left  to  the  judgment  of  a 
jury.  The  Plaintiff  had  an  option  to  get  rid  of  the  bargain  on  a  certain  day.  of 
which  privilege  lie  does  not  avail  himself.  What  equitable  ground  of  relief  is 
there?  There  is  no  fraud  or  surprise  on  the  part  of  the  Defendant.  On  the 
whole,  I  think  the  Plaintiff  has  failed  to  establish  his  case,  and  I  must  dismiss  the 
bill  with  costs,  unless  the  Plaintiff  wishes  that  it  should  be  retained,  and  an  issue 
directed  to  ascertain  the  amount  in  which  the  Defendant  is  damnified,  on  payment 
of  which  the  Bond  would  be  cancelled,  but  the  costs  of  suit  would  still  have  to  he  paid 
by  the  Plaintiff,  and  such  a  mode  of  proceeding  would  increase  them." 

The  caue  tterwards  re-heard  on  a  petition  of  appeal  of  the  Plaintiffs  before 

Ml 
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tli«>  full  Court.  consist  [113]  ing  of  the  Justices  Dickinson,  Milford,  and  Wist 
i,\  ,i  di  i  ree,  dated  the  10th  of  December,  I860,  the  appeal  was  dismissed,  «  ith  ■ 

The  following  judgment  of  the  full  Courl  was  delivered  bj  Sir  John  Nodes 
Dickinson,  the  acting  Chief  Justice  in  tin'  absence  of  Sir  Alfred  Stephens.  After 
rtating  thai  the  Courl  concurred  in  the  judgment  of  the  Prim  opted 

the  reasons  of  that  Judge,  he  proceeded  in  these  terms:-       We  are  of  opinion,  thai 

this  is  a  very  clear  case.     The  facts  are  shortly  these.     The  Plaintiff  had  - 

upon  which  Etosetta  Terry  had  a  claim,  of  which  the  Plaintiff  and  the  Defendant  and 
their  respective  legal  advisers  had  notice.     The  Plaintiff  w:  >us  to  sell  the 

land.  The  Defendant  was  anxious  to  buy  it  fur  £2o<H>.  In  this  state  ..f  things  the 
Defendant,  probably  not  wishing  his  purchase  to  be  in  peril,  naturally  wished  to  be 
secured  against  Rosetta  Terry's  claim.  As  the  Defendant  obviously  preferred  the 
land  to  the  £2000,  which  he  was  willing  to  pay  for  it,  his  main  object  must  have 
been  to  secure  bis  interest  in  the  land,  and  not  the  return  of  his  money.  Under 
ordinary  circumstances  he  would  lie  seeured  by  a  covenant  for  title  in  the  deed  of 
conveyance  to  him  from  the  Plaintiff.  But  as  such  a  covenant  in  the  instrument  of 
transfer  was  thoughl  objectionable,  it  was  arranged  that  a  Bond  should  be  given 
instead  of  it.  Now,  as  both  parties  apprehended  little  from  Rosetta  Terry's  claim, 
it  is  not  unreasonable  to  conclude  that  it  was  imagined  that  if  she  did  not  prosecute 
it  within  a  year,  she  probably  never  would.  The  Defendant,  therefore,  under  the 
circumstances,  was  willing  to  receive  a  guarantee,  for  one  year  only,  with  an  option 
to  the  Plaintiff,  if  Rosetta  Terry's  claim  was  prosecuted  [114]  within  the  year,  to 
replace  both  parties  in  statu  quo.  The  feeling  of  either  party  being  what  we  have 
indicated,  the  Pond  was  executed.  It  was  settled  by  the  Solicitors  on  both  sides.  Its 
language  is  unambiguous,  and  the  construction  his  Honor  put  upon  it  is  quite  con- 
sistent with  its  language,  and  with  what  we  conceive  was  the  understanding  of  each 
of  the  parties  to  it.  The  Bond  was  to  be  void  if  a  claim  was  not  pending  at  the  end 
of  twelve  months,  or  if  the  Plaintiff  should,  on  the  iMst  July.  1853,  repay  tin'  £2000, 
and  interest.  Now.  the  object  of  the  parties,  collected  from  the  Pond  and  memor- 
andum, is,  that  the  Defendant  at  the  end  of  one  year  was  either  to  have  his  land  free 
from  any  claim,  or  his  money  with  interest.  As  he  was  to  have  one  thing  or  the 
other,  and  as  the  time  was  clearly  essetrtial  to  his  being  free  from  a  claim,  the  same 
time  was  equally  essential  to  the  alternative.  Rosetta  Terry's  claim  was  being 
prosecuted  within  the  year  on  the  day  named  in  the  Bond,  and  the  Plaintiff  did  not 
on  the  day  named  repay  the  £2000,  and  interest.  The  land  was,  therefore,  forfeited 
in  law.  The  Plaintiff  now  for  relief  claims  to  be  put  in  the  same  situation  as  he 
would  have  been  in  if  the  Bond  had  not  been  forfeited,  upon  paying  the  subsequent 
interest.  We  can  see  no  reason  for  affording  the  Plaintiff  the  relief  he  seeks.  He 
is  not  entitled  at  law  to  the  relief  he  might  have  obtained  in  equity  before  the  Statute 
of  Anne;  because  the  Bond  was  not  conditional  for  the  absolute  payment  of  a  less 
sum  at  a  certain  day.  Nor  can  he  claim  any  relief  at  law  similar  or  analogous  to 
that  afforded  by  the  Statute,  8th  and  9th  Will.  III.,  c.  11,  as  no  covenants  to  be  per- 
formed at  different  times,  or  moneys  payable  by  instalments,  are  mentioned  in  the 
condition.  [115]  Gainsford  v.  Griffith  (1  Will.  Saunders,  58).  The  condition  of  the 
Bond  is  simply  this,  that  the  Defendant's  interest  should  not  be  attacked  by  any  one 
for  one  year,  or  that  if  it  should  be,  that  on  the  last  day  of  that  year  the  Plaintiff 
should  pay  back  to  the  Defendant  his  money,  with  the  agreed  interest.  The  Bond  was 
given  instead  of  a  covenant  for  title  to  secure  the  Defendant  in  the  quiet  possession 
of  the  land  he  wished  to  have,  and  not  to  secure  the  money  he  relinquished  for  it. 
The  Bond  has  consequently  become  forfeited  to  the  Defendant,  and  the  Plaintiff  can 
only  be  relieved  by  paying  the  Defendant  for  the  damage  he  has  sustained  by  Rosetta 
Terry's  claim  against  the  land.  That  this  decision  is  in  conformity  with  tin  st  rii  I  est 
equity  is,  we  think,  manifest,  when  it  is  remembered  that  had  '  no  claim  in  law  or  in 
equity'  been  pending  on  the  21st  of  July.  1853,  Mr.  Eales  would  have  had  no  benefit 
whatever  from  the  Bond,  notwithstanding  a  claim,  however  la  rge,  had  been  establ  ished 
against  the  land  by  a  proceeding  commenced  the  day  after.  In  Mr.  ( Isborne's  favour 
time  was  the  essence  of  the  condition,  and  so  it  must  be  against  him.  With  regard 
to  what  was  the  understanding  of  the  parties  of  the  Bond,  and  its  intended  effect, 
the  evidence  for  the  Defendant  is  just  as  strong  as  that  for  the  Plaintiff.  We  agree 
with  bis  Honor,  that  if  the  Bond  were  not  before  us  we  should  think  from  the  evidence 
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that  the  Plaintiff  probably  meant  one  thing  and  the  Defendant  another.     But  here 

Bond.     In  this  state" of  the  evidence  The  Plaintiff  has  obviously  hot  proved  what 

it   wa>  his  business  to  show.     His  Honor's  judgment   is.   therefore,   affirmed,   with 

The  present  appeal  was  from  this  decree. 

[116]  The  Solicitor-General  (Sir  R.  Palmer),  and  Mr.  Dickinson,  for  the  Appel- 

v  —The  decree  of  the  Court  below  cannot  be  upheld.  The  question  is  entirely 
on  the  construction  of  the  Bond  and  memorandum  annexed,  and  we  contend  that  the 
Appellants  ought  to  have  been  declared  entitled  to  the  relief  prayed  by  the  Bill.  The 
substance  of  the  contract  between  Osborne  and  the  Respondent,  which  was  embodied 
in  the  Bond  and  memorandum,  was.  that  in  the  event  of  a  forfeiture  of  the  Bond, 
the  R.  t  should  be  entitled  to  recover  back,  under  the  Bond,  his  purchase- 

money  and  interest,  on  the  terms  of  re-conveying  the  purchased  estate  to  Henry 
Osborne.  Now,  it  is  apparent,  that  the  event  mentioned  in  the  memorandum,  namely. 
the  receipt  of  £2000,  and  interest,  under  the  Bond,  was  not  made  dependent  on  the 
payment  of  that  sum  within  twelve  months,  which  time,  we  submit,  was  only  mentioned 
in  the  condition  of  the  Bond  for  the  purpose  of  fixing  the  period  at  which  the  Bond 
itself  should  become  forfeited,  but  would  arise  whenever  that  amount,  with  interest. 
might  be  paid  under  the  Bond.  The  effect  of  the  decree  is  to  enable  the  Respondent 
to  retain  the  land,  and  also  to  recover  from  the  Appellants  the  whole  purchase-money 
which  he  paid  for  the  same,  with  interest  thereon.  Such  a  result  is.  we  submit, 
contrary  to  equity  and  justice,  and  to  the  true  construction  of  the  contract  and  inten- 
f  the  parties.  It  was  never  intended  that  the  Respondent  should  be  at  liberty  to 
keep  the  land,  and  at  the  same  time  enforce  the  penally  on  the  Bond.  They  cited 
Gainsfordv.  Griffith  (1  Will.  Saunders.  58),  Statute.  8th  and  9th  Will.  III.,  c.  11. 

[117]  Sir  Hugh  Cairns.  Q.C.,  Mr.  Gift'ord.  Q.C..  and  Mr.  Hemming,  for  the  Re- 
lent.— Time  was  the  essence  of  the  contract  between  the  parties.     It  cannot  be 
contended  that  the  Bond  and  memorandum,  which  are  to  be  read  together,  were  in 
any  respect  contrary  to  the  intention  of  the  parties.     It  was  not  competent  for  the 
Appellants  to  vary  their  plain  intent  by  parol  evidence.     The  Bond  and  memorandum 
gave  and  was  intended  to  give  to  Osborne,  the  option  of  releasing  himself  from 
liability  thereunder  by  repurchasing  the  land,  only  on  condition  of  such  option 
being  exercised  on  the  21st  of  July,  1853,  and  were  not  intended  to  give,  nor  did 
give,  an  indefinite  option  of  re-purchase.     It  was  never  contemplated  by  those 
instruments  to  throw  any  option  on  the  Respondent,  nor  did  they  make  the  indemnity 
given  to  him  dependent  on  the  exercise  of  any  option  by  him.     It  is  a  well-established 
rule  in  the  Court  of  Chancery,  that,  under  a  clause  of  re-purchase,  for  the  purpose  of 
determining  an  interest,  the  terms  of  the  proviso  of  re-purchase  must  be  strictly 
complied  with.     That  doctrine  was  enunciated  in  Barrel!  v.  Sabine  (1  Vera., 
where  it  was  held  that,  where  there  is  a  clause  or  provision  in  the  conveyance  for 
the  vendor  to  re-purchase,  the  time  limited  for  that  purpose  ought  to  be  precisely 
ved,  and  that  doctrine  was  confirmed  in  Ensworth  v.  Griffiths  (5  Bro.  P.C..  18  1  >. 
Sir  John  Leach,  in  Davis  v.  Thomas  (1  Russ.  and  Myl..  507).  said.  "  Where  there  is 
no  stipulation  for  penalty  or  forfeiture,  but  a  privilege  is  conferred,  provided  money 
be  paid  within  a  stated  time,  there  the  party  claiming  that  privilege  [118]  must  show 
that  the  money  was  paid  accordingly.     Joy  v.  Birch  (1  CI.  and  Fin.,  57)  contains  all 
is  point."     In  that  case  a  Bill  was  filed  for  specific  performance  of  an 
agteement  for  the  re-purchase  of  certain  annuities.     The  deed  charging  the  annuities 
ined  powers  of  re-purchase  on  giving  notice  in  writing,  and  paying  all  the 
arrears  due  :  and  the  House  of  Lords  held  that  the  notice  of  re-purchase  must  be  in 
strict  compliance  with  tin-  power.      In  this  case,  and  the  events  which  have  happened, 
Bond  lias  become  absolnTe.  and  there  is  no  equity  on  which  relief  can  be  given. 
It  is  nut  competent  tor  the  Appellants  to  have  the  Bond  and  memorandum  varied  or 
rectified  dings  in  this  suit,  as  the  parties  cannot  be  restored  to  their 

-  ■  ton. 

Judgment  was  reserved  and  now  delivered  by — 

Lord  Kingsdown  (July  16.  1862). — In  this  case,  a  Bond  was  executed  by  the  Appel- 
lant's Testator  to  'he  Respondent,  and  the  question  is  what  is  to  be  the  effect  of  it  in 
certain  event*,  for  which  the  parties  to  it  have  not  expressly  provided.      Mr.  Osborne, 
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whom  the  Appellanl  aed  on  the  30th  oi   D  r,  1851,  a  grant  of 

a  large  parcel  of  land  in  New  Smith  \Y.,1.  ~  t'n.m  the  Crown,  and  agreed,  OD  the  Huh 

of  July,  1852,  to  sell  the  land  to  the  Res] dent  for  the  sum  of  £2000.     A  written 

agreement  to  this  effe  odor  and  the  Respondi 

At  this  time  a  lady  named  Terry  insisted  that  she  was  entitled  the  grant 

which  had  been  made  to  Osborne  made  to  her,  and  she  had  threatened   to   [119] 
institute  proceedings  against  '  Isborne  for  the  purpose  of  establishing  her  right. 

Osborne  and  the  lies). .indent  were  both  aware  of  this  claim  of  Rosetta  Terry, 
and  a  negotiation  took  place  between  them  on  the  subject  of  it.  It  resulted  in  an 
arrangement  which  can  be  collected  only  from  the  terms  of  the  l!<>nd  which  was 
executed,  and  the  agreement  added  to  it. 

The  Bond  was  dated  the  21st  of  July.  L852,  and  was  in  these  terms. — [His  Luidship 
read  the  Bond,  ante,  p.  102.  and  proceeded.] 

Under  this  Bund  was  a  written  memorandum,  which  was,  at  the  time  of  the  execu- 
tion of  the  Bond,  signed  by  the  Respondent,  and  which  was  in  these  words:  — 
"  Memorandum. — If  the  sum  of  £2000,  and  interest,  be  received  by  me  under  the 
above  Bond,  I  undertake  to  convey  all  my  interest  in  the  land  as  Mr.  Osborne  shall 
direct,  without  any  encumbrance  occasioned  by  me." 

The  estate  was  afterwards  conveyed  by  Osborne  to  the  Respondent,  and  the 
purchase-money  paid. 

To  a  certain  extent  the  construction  of  these  instruments  is  clear.  If  possession 
of  the  land  were  delivered  within  twelve  months,  which  it  was.  and  if  there  - 
be  no  proceedings  at  the  end  of  that  time  pending  whereby  the  title  to  the  land  might 
be  prejudicially  affected,  then  the  Bond  was  at  an  end,  and  the  obligation  wa-  dis- 
charged. If  such  proceedings  should  be  then  pending.  Mr.  Osborne  was  to  be  at 
liberty  to  repay  the  purchase-money  with  interest,  and  take  back  the  estate. 

But  it  might  happen,  as  in  fact  it  did.  that  there  was  a  claim  pending  at  the 
end  of  the  twelve  months,  and  that  Mr.  Osborne  did  not  exercise  his  option.  [120] 
That  claim  might  either  be  abandoned  or  dismissed,  or  it  might  be  established.  What 
was  to  be  the  effect  of  the  Bond  in  either  of  those  cases  is  not  expressed  in  any 
writing,  and  the  parties  differ  in  their  statement  of  what  was  the  intention. 

Shortly  after  the  date  of  the  Bond,  Rosetta  Terry  filed  a  Bill  in  the  Supreme  Court 
of  New  South  Wales  against  Osborne  and  the  Respondent,  claiming  the  land  in  ques- 
tion. On  the  21st  of  July.  1853,  this  claim  was  pending,  and  Mr.  Osborne  might  on 
that  day.  if  he  had  pleased,  have  rescinded  the  contract,  paid  the  purchase-money 
and  interest  to  the  Respondent,  and  taken  back  the  estate. 

He  did  not.  however,  adopt  this  course.  On  the  16th  of  August,  1853,  he  made 
in  writing  a  proposal  to  that  effect,  which  was  rejected  by  the  Respondent. 

On  the  loth  of  November.  1856,  a  decree  was  made  in  Rosetta  Terry's  suit,  by 
which  it'  was  declared,  that  she  had  an  equitable  mortgage  on  the  land,  and  it  was 
referred  to  the  Master  to  compute  the  amount  of  principal  and  interest  due,  which 
sum.  since  the  institution  of  the  suit  on  which  the  present  appeal  has  been  brought, 
has  been  found  by  the  Master  to  amount  to  above  £3000. 

On  the  27th  of  April.  1858,  Osborne  filed  his  Bill  in  the  Supreme  Court  of  New 
South  Wales  against  the  Respondent,  praying  that  the  Defendant  might  be  decreed 
to  elect,  either  to  retain,  or  give  up  his  purchase  of  the  land,  the  Plaintiff  offering 
in  the  event  of  the  Defendant  electing  to  give  up  his  purchase  to  pay  to  the  Defendant 
the  sum  of  £2000,  and  interest  at  6  per  cent,  from  the  date  of  the  Bond,  upon  the 
Defendant  conveying  to  him  the  land  without  any  incumbrance  occasioned  by  the 
Defendant.  [121]  and  praying  that  the  Bond  might  be  delivered  up  to  be  cancelled, 
and  in  the  meantime  that  the  Defendant  might  be  restrained  from  suing  on  the 
Bond. 

The  cause  went  to  issue,  and  evidence  was  taken,  but  before  it  came  on  for  hear- 
ing the  Plaintiff  died,  and  the  suit  was  revived  by  the  present  Appellants  as  his 
representatives. 

On  the  6th  of  September,  1860,  the  Bill  was  dismissed  with  costs  by  the  Primary 
Judge  in  Equity,  and  his  decree  was  affirmed  by  the  full  Court  on  appeal  on  the  10th 
of  December,  1860. 

From  this  decree  the  present  appeal  is  brought. 

The  Bill  is  founded  on  the  principle  that  the  Defendant,  the  present  Respondent, 
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is  not  entitled  to  hold  both  the  Bond  and  the  estate,  that  the  Plaintiffs  have  a  right 
to  put  him  to  his  election  beween  the  two.     The  question  is  not  raised  to  what  e: 
the  Defendant  retaining  the  estate  is  entitled  to  avail  himself  of  the  Bond:  it  is 
insisted  that  he  is  not  entitled,  if  he  retains  the  estate,  to  avail  himself  of  it  at  all. 

The  evidence  of  the  intention  of  the  parties  as  it  is  to  be  collected  from  the  plead- 
ings and  the  evidence,  is  so  vague,  and  in  some  respects  so  contradictory,  that  is 
impossible  to  arrive  at  any  satisfactory  conclusion  as  to  their  intention,  if,  indeed, 
such  evidence  could  be  attended  to  against  the  written  instrume: 

The  first  question  to  be  considered  is.  what  are  the  legal  rights  of  the  par-     • 
The  Bond  was  to  I  d  if  a  claim  by  Rosetta  Terry,  or,  indeed,  any  ela: 

which  the  Defendants  title  to  the  estate  might  be  prejudiced,  was  pending  at  the 
end  of  twelve  months.     In  that  case  Osborne  was  liable  to  [122]  pay  the  £1 
interest,  but  the  Respondent  on  receiving  it  was  to  give  up  the  estate. 

It  was  not  argued  before  i  -borne  having  permitted  the  time  foi 

off  the  Bond,  and  reclaiming  the  estate  to  -untied  now  to  exercise  his  right 

of  re-purchase  :  but  it  was  said,  that  the  Defendant  could  not  be  entitled  to  retain  both 
the  estate  and  the  purchase-money  :  that  he  might  choose  either,  but  could  not  have 
both  ;  and  it  was  observed  that  the  memorandum  of  agreement  written  on  the  Bond 
was  absolute,  that  if  the  obligee  received  the  £2000,  and  interest  (that  is.  it  was 
said,  received  at  the  time),  he  would  give  back  the  estate. 

It  appears  to  their  Lordships,  however,  that  the  memorandum  must  be  read  as 
incorporated  in  the  Bond,  and  that  when  it  is  provided  that  if  the  Defendant  re 
the  £2000.  under  the  Bond,  he  shall  give  back  the  estate:  it  means  if  the  obligor 
exercises  his  option  of  putting  an  end  to  the  contract,  and  repaying  the  purchase- 
monev.  It  was  a  mistake  to  say  that  the  Defendant,  if  he  retains  and  uses  the 
Bond,  keeps  both  the  estate  and  the  purchase-money.  The  estate  is  represented  by 
.If  the  Defendant  is  evicted  from  the  estate,  it  is  admitted  that  he  is 
entitled  to  have  back  his  purchase-money  :  but  if  he  is  obliged  to  pay  the  whole  - 
purchase-money  in  discharge  of  a  mortgage  upon  the  land,  he  loses  the  whole  of  his 
purchase-money.  The  establishment  of  the  mortgage  is  an  eviction  pro  tanto. 
If  the  purchaser  declines  to  pay  the  mortgage  money,  amounting  to  more,  as  it 
appears,  than  the  value  of  the  estate  at  the  time,  he  will  be  evicted. 

[123]  What  equity,  then,  has  the  Plaintiff  to  retain  the  price  of  the  estate  when 
the  purchaser  is  obliged  to  pay  it  a  second  time  in  discharge  of  an  incumbrance  on 
the  property ! 

He  has  not  made  out  any  special  contract  for  that  purpose.  The  Bill  assumes 
that  the  Defendant  is  entitled  t     -  I    law  upon  the  Bond,  and  it  is  difficult  to 

perceive  upon  what  ground  of  equity  he  is  to  be  restrained  from  doing  so,  unless 
upon  some  terms,  and  none  are  offered  by  the  Bill. 

When  the  Plaintiff  contracted  to  sell  the  land  to  the  Defendant,  a  contract  to  make 
a  good  title  was  implied  :  and  if  there  had  been  no  special  agreement  between  the 
parties,  the  Plaintiff  would  have  been  bound,  in  order  to  make  such  title,  to  clear  off 
any  mortgage  upon  the  property.  The  parties  might  have  stipulated  that  the 
Defendant  should  take  the  purchase  subject  to  the  risk  of  Rosetta  Terry's  claim, 
or  they  might  have  stipulated  that  if  the  claim  was  established,  at  any  time,  the 
vendor  should  be  liable  for  the  amount.  But  they  have  not  taken  either  course. 
They  have  provided  that  if  no  proceeding  to  enforce  the  claim  were  pending  at 
the  end  of  twelve  months,  the  purchaser  should  take  all  the  subsequent  risk :  if  the 
proceeding  were  pending  at  the  end  of  twelve  months,  the  vendor  should  have  the 
d  at  that  time,  if  he  should  think  fit.  of  repaying  the  purchase-money,  and 
taking  the  estate  and  the  risk  together.  But  of  that  option  he  has  not  availed 
himself. 

To  what  extent  the  obligor  is  liable  upon  the  Bond  if  the  purchaser  keeps  the 
not  raised  upon  the  record,  and  which  we  [124]  cannot  decide. 
At  law  the  Bond  would  if  the  claim  was  pending  on  th 

and  were  dis:  But  certainly  it  never  could  be  the  intention 

■  parties  that  in  such  case,  the  purchaser  should  both  keep  the  estate  and 

■  e  back  the  purch,  In  that  case  equity  would  probably  have  granted 
'elief  on  the  t>  :  3  which  the  obligee  had  incurred  in 

•he  claim  :  so  if  the  claim  had  been  est         -      :  to  an  amount  less  thai 
purchase-money,  it  could  not  be  intended  that,  if  the  purchaser  had  to  pay  £  '. 

-    - 
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respect  of  the  claim,  he  Bhould  recover    £2000,  or  more,  from  the  vendor.     The 
reasonable  interpretation  of  the  contract  appears  to  be  thai  the  Bond  should 
as  an  indemnity  to  the  purchaser  against  this  claim  to  the  extenl  of  the  pun  I 

money  anil  interest. 

The  question,  however,  before   us   is  merely   whether  the   Plaintiff  is  entitled, 
under  the  circumstances,  to  have  hack  either  the  Bond,  or  the  i    tati       The  Courts 
below  have  held,  upon  grounds  explained  in  two  mosl  able  ami  satisfactory  judg 
merits,  that  he  is  not,  and  in  that  opinion  we  entirely  concur. 

We  must  humbly  advise  Her  Majesty  to  affirm  the  judgmenl  complained  of  with 
costs. 


[125]       ON  APPEAL  FROM  THE  SUPREME  C.OUET  AT  NEW  sot  Til 

WALES. 

HENRY  HILL  OSBORNE  and  others,— Appellants;  JOHN  EALES—  Res/on,,/,;,/  * 

[Feb.  1,  1864]. 

A  Bond  of  indemnity  given  to  protect  a  purchaser  of  land  against  adverse  claims 
threatened  at  the  time  of  the  purchase,  held  to  be  valid  to  the  full  amount  of 
the  penal  sum  named  in  it,  notwithstanding  that  such  penal  sum  greatly 
exceeded  the  original  purchase-money:  there  being  no  equity  in  the  circum- 
stances of  the  case  to  justify  an  interference  with  the  lethal  right,  and  the  pur- 
chaser having  in  discharge  of  the  claim  and  expenses  incident  thereto,  ex- 
pended a  larger  sum  than  the  full  amount  of  the  penal  sum  named  in  the 
Bond. 

Semble. — A  Court  of  Equity  will  not  deal  with  a  legal  right  upon  the  assertion 
of  a  merely  doubtful  equity  [2  Moo.  P.C.  (N.S.)  158]. 

Pending  the  appeal  in  the  previous  case,  the  Respondent  brought  an  action  on 
the  Bond,  on  the  common  law  side  of  the  Supreme  Court  of  New  South  Wales,  against 
the  Appellants. 

The  Appellants  put  in  pleas  to  the  following  effect:  first,  a  traverse  of  the 
existence  at  the  end  of  the  term  in  the  Bond  and  declaration  mentioned  of  a  suit 
in  Equity,  whereby  the  title  to  the  land  was,  or  might  be  prejudicially  affected  ;  second, 
a  plea,  by  way  of  equitable  defence,  that  the  memorandum  was  intended  to  have, 
and  in  fact  had,  the  same  force  and  effect  as  if  incorporated  in  the  Bond  ;  and  that 
after  the  term  limited,  the  Appellants  had  offered  to  repurchase  the  land  ;  third,  a 
plea,  also  by  way  of  equitable  [126]  defence,  that  Henry  Osborne  had  agreed  to 
sell  the  land  to  the  Plaintiff,  and  that  it  was  agreed  between  them  that  Osborne 
should  enter  into  a  Bond  to  enable  the  Respondent,  if  he  should  so  elect,  to  recover 
the  purchase-money,  with  interest,  if  Rosetta  Terry  should  establish  her  claim,  and 
that  the  sole  object  of  the  Bond  was  to  give  the  Respondent  such  option  of  rescinding 
his  purchase,  and  that  time  was  not  of  the  essence. 

A  demurrer  put  in  by  the  Respondent  to  the  equitable  pleas,  was  allowed. 

On  the  trial  of  the  action,  evidence  was  gone  into  which  proved  that  the  Respon- 
dent paid  £3116  13s.  4d.,  the  amount  of  the  principal,  interest,  and  costs,  on 
Rosetta  Terry's  mortgage,  and  also  £354  17s.  3d.  the  costs  of  Mrs.  Terry's  suit. 
and  also  the  Respondent's  own  costs,  amounting  to  £538  9s.  7d.,  and  a  further  sum, 
as  interest,  amounting  to  £63  6s.  8d.,  amounting  altogether  to  £4073  6s.  lOd. ;  and 
a  verdict  was  found  for  the  Respondent  for  the  sum  of  £4075,  being  more  than  the 
penal  amount  of  the  Bond. 

Leave  was  given  to  move  to  enter  the  verdict  for  the  Appellants,  or  to  reduce  the 
damages,  but  a  rule  nisi  for  a  new  trial,  on  the  points  reserved,  was,  on  argument, 
dismissed  with  costs. 

The  Appellants,  thereupon,  on  the  4th  of  December,  1862,  filed  a  Bill  in  the 

*  Present :  Lord  Chelmsford,  the  Lord  Justice  Knight  Bruce,  and  the  Lord  Justice 
Turner. 
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Supreme  Court  of  New  South  Wales,  praying  that  upon  payment  by  the  Appell 
to  the  Respondent  of  the  sum  of  £2000,  and  interest  thereon  at  the  rate  of  6  per  cent. 
per  annum,  from  the  30th  of  July.  185:?.  to  the  time  of  the  offer  to  pay  the  same. 
_  ther  with  the  costs  of  the  above  action,  the  Respondent  might  be  restrained  bv 
injunction  from  issuing  execution  for  the  amount  re-[127]-covered  in  the  action,  and 
might  be  directed  to  deliver  up  to  the  Appellants  the  Bond. 

The  motion  for  an  injunction  was  heard  upon  affidavits,  the  effect  of  which  is 
stated  in  the  judgment,  before  the  Primary  Judge  in  Equity  (Mr.  Justice  Mil: 
who,  on  the  31st  of  December.  186-.  gave  judgment  as  follows: — "  This  is  a  n: 
for  an  injunction  to  restrain  execution  in  an  action  at  law,  in  which  John  Eales  is 
Plaintiff,  and  the  representatives  of  Henry  Osborne,  deceased,  are  Defendants.     The 
action  is  brought  on  a  Bond  given  by  Osborne  to  Eales.  in  the  penalty  of  £4000. 
to  which  certain  equitable  pleas  were  amongst  others  pleaded.     They  were  in  sub- 
stance the  same  as  the  equity    set  up  in  a  Bill  which  had  been  filed  by  the  PI 
tiffs  in  this  suit,  to  set  aside  the  Bond  and  to  recover  some  land  purchased  by  1 
from  Osborne,  on  repayment  of  the  purchase-money  to  Eales.  who  had  paid 
Osborne  as  the  consideration  for  the  conveyance  of  the  land.     The  Bill  had  been 
dismissed,   and  on   the   same  ground   demurrers   were   allowed   to   the   pleas.     The 
Plaintiff  recovered  in  the  action  a  verdict  for  £4075.  but  as  the  penalty  of  the  Bond 
was  only  £4000,  it  must  be  considered  as  good  only  to  that  extent.     The  present  Bill 
is  filed  with  the  acknowledgment  that  the  claim  set  up  by  the  former  suit  and  pleas 
in  the  action  at  law  cannot  be  maintained,  but  it  states  the  same  facts.     It  claims 
that  Eales  ought  to  be  restrained  from  proceeding  to  execution  in  the  action  upon 
payment  of  £2000,  and  interest,  from  the  date  of  that  Bond,  on  the  ground  that  he 
has  only  been  damnified  to  that  extent.     The  objects  of  the  two  suits  are  different. 
The  one  seeks  to  set  aside  the  purchase  of  the  land  upon  repayment  [128]  of  the 
purchase-money,  and  for  a  delivery  up  of  the  Bond  to  be  cancelled  :  the  other,  that 
the  Bond  may  not  be  enforced  beyond  the  value  of  the  land,  beir.L.'    £2000,  the 
amount  of  the  purchase-money,  together  with  interest  from  the  date  of  the  Bond. 
It  has  been  argued  that  this  Court  will  not  order  an  injunction  to  issue,  because  a 
plea  of  a  former  decree  for  the  same  matter  and  of  a  decision  at  law  to  the  same 
effect  would  lie  to  this  Bill.     In  order  that  such  a  plea  should  prevail,  it  must  be 
shown  not  only  that  the  facts  on  which  the  former  decree  was  made  are  the  same  in 
two  suits,  but  that  the  matters  in   issue  are  the  same,  Brandlyn  v.  Ord.  (1  Atk. 
571) :  Child  v.  Gibton  (2  Atk.  603  i :  Behrens  v.  Sieve* itig  (2  My.  and  Cr.  602 
the  matter  in  issue  in  the  first  suit  and  in  the  pleas  at  law  was,  whether  the  Bond 
was  or  was  not  to  be  cancelled,  and  the  land  reconveyed  on  repayment  of  the  pur 
money:  in  this  suit,  whether  £4000.  or  £"2000.  and  interest,  ought  to  be  recovered 
on  the  Bond.     I  think,  therefore,  that  a  plea  of  the  former  suit,  or  of  the  pl« 
law.  would  not  lie  to  this  Bill.     It  becomes  necessary,  therefore,  for  me  to  consider 
whether  the  Plaintiff  is  entitled  to  the  relief  he  seeks  in  this  suit,  and  I  cannot  but 
come  to  the  consideration  of  this  question  with  diffidence,  since  the  Judicial  Com- 
mittee of  the  Privy  Council  have  expressed  an  opinion,  though  an  extra-judicial 
one,  on  this  point.     In  the  former  suit,  as  in  this,  the  construction  of  the  Bond  and 
memorandum  was  the  principal  matter  in  dispute.     The  Primary  Judge  in  Equity 
and  the  full  Court  in  this  Colony,  on  appeal  in  the  former  suit,  dismissed  the  Bill. 
An  appeal  was  made  to  the  Privy  Council,  and  the  decisions  of  the  Courts  [129] 
below  were  affirmed.     At  the  same  time  their  Lordships  intimated  what  their  views 
of  the  case  would  have  been  if  it  had  been  properly  brought  before  them.     Such  an 
expression   being   extra-judicial   cannot    regulate   the   decision   of   this   Court,   and 
indeed  I  am  bound  in  duty,  notwithstanding  the  apparent  presumption  on  my  part. 
to  follow  my  own  views  rather  than  those  of  their  Lordships  if  I  do  not  find  i 
convinced  by  their  arguments.     A  Courl  of  Equity  relieves  against  the  penalty 
Bond  by  letti:  i  •  urity  for  carrying  out  the  real  agreement  be: 

the  parti.  -       !       inquiry,  therefore,  is  what  is  the  real  agreement,  and  having  t 
that  there  is  no  equitable  ground  for  moderating  it  s       s  to  meet  the  moral  jus 
of  the  case,  the  agreeing  parties  have  a  right  to  have  the  agreement  carried  out  in 
its  integrity.     There  is  no  discretion  to  be  exercised  by  the  Court  :  tin 
rest   "ii  the  terms  of  the  agreement,  when  properly  construed.     What.  then,  is  the 
ruction   of  this  .      .    collected   from   the   Bond,  memorandum,   and 

11 


OSBORNH   r.   EALES  (2)      L864  II  MOORE  N.S.,  130 

nurroundii  g  circumstam  esl     [need  no)  n<>  I i i t . »  the  particulars  of  the  case,  as  they 

illy  set  out  in  my  judgment  on  the  hearing  of  the  former  case,  in  the  judgment 

of  the  full  Court  on  the  appeal  from  that  decision,  and  in  the  judgment  delivered  by 

Co   ncil  on  the  appeal  fron  of  the  full  Court.     Their  I.  ird- 

jliips  in  the  Privy  Council  appear  to  think  that   Bales  ought  not  to  be  allowed  to 

ce  the  penalty  of  the  Bond  beyond    £2000,  and  interest,  from  I  of  it, 

because  (if  I  in  ■  1  the  judgment  rightly)  the  -  £2 ,  was  the  purchase- 

rid  the  full  value  of  the  land,  so  that  Eales  might  have  thrown  up  the  land 
when  Rosetta  Terry's  claim  was  shown  to  [130]  be  more  than  that  sum,  and  he  could 
fore,  have  been  injured  beyond  that  amount.     I  do  not   understand  that 
their  Lordships,  by  their  observations,  intend  to  intimate  thai  any  equitable  juris- 
diction over  the  contract  ought  to  be  exercised,  but  conceive  that  from  this  bein 

.able  result  of  the  contract,  such  may  fairly  be  the  construction  of  it.  It  is 
•  lear  that  Eales.  it'  he  had  known  of  the  validity  and  amount  of  Rosetta  Terry's 
claim,  would  never  have  purchased  the  land  or  entered  into  the  arrangement  with 
Osborne,  if  it  is  such  as  has  been  suggested  by  the  Judicial  Committee  of  the  Privy 
Council.     The  manifest  intention  of  the  parties  was  a  general  indemnity  against 

•a  'Perry's  claim,  but  whether  it  was  to  be  limited  except  by  the  penalty  of  the 
Bond  has  created  the  difficulty.     It  is  1  served,  that  if  the  security  were  to  be 

limited,  as  is  supposed  by  their  Lordships,  the  penalty  expressed  in  the  Bond  would 
probably  have  been  much  smaller  in  amount  than  £1000.  That  circumstance 
alone  appears  to  me  to  indicate  that  the  parties  intended  that  a  lar  than 

£2000,  and  interest  from  the  date  of  the  Bond,  might  be  recovered  under  it.  It  is 
v  Bond  (in  which  the  penalty  is  usually  double  the  amount  to  be  secured), 
but  a  Bond  of  indemnity  (where  the  penalty  is  adapted  to  the  presumed  risk)  against 
a  claim  the  amount  of  which  was.  I  must  suppose,  unknown.  I.  however,  happen 
to  know,  from  other  proceedings  in  this  Court,  and  from  the  amount  of  the  verdict 
in  the  action,  but  which  I  cannot  brine;  in  aid  of  my  construction  of  the  intended 
agreement — not  being  stated  in  the  affidavits  filed  on  this  motion — that  the  claim 
of  Rosetta  Terry  at  that  time  was  £2000.  and  a  large  [131]  arrear  of  interest  ; 
and  if  so.  the  sum  of  £4000.  could  not  have  been  more  than  sufficient  security  against 
the  claim.  There  was  another  mode  agreed  upon  by  which,  if  Osborne  chose  to 
adopt  it,  he  might  have  confined  his  liability  to  £2000,  namely,  by  taking  back 
the  land  at  the  end  of  the  year,  and  paying  Eales  the  £2000,  and  interest :  but  if  he 
did  not  adopt  that  mode  of  proceeding,  the  agreement  as  to  the  general  indemnity 
took  effect.  The  parties  may  very  well  be  understood  as  having  agreed  to  an  in- 
defeasible sale  (subject  only  to  Osborne  exercising  his  option^  whatever  the  claim 
of  Rosetta  Terry  might  be.  Eales  was  to  have  the  land  at  all  events,  and  Osborne 
was  to  clear  it  from  Rosetta  Terry's  claim,  whatever  that  might  be.  provided  the  year 

1  without  Osborne  exercising  his  option  of  rescinding  the  contract.  Their 
Lordships  put  the  case  of  Rosetta  Terry's  claim,  amounting  onlv  to  £100  :  then 
according  to  my  construction  of  the  contract.  Osborne,  on  paying  that  amount,  would 
have  satisfied  the  Bond  in  like  manner  as  he  will  now  satisfy  it  by  paying  what  has 
been  found  to  be  due  in  respect  of  Rosetta  Terry's  claim  to  the  extent  of  the  penalty. 
Then  again,  their  Lordships  say  it  never  could  have  been  the  intention  of  the 
parties,  that  if  Rosetta  Terry's  claim  were  in  existence  on  the  21st  of  July.  1853, 
and  failed  immediately  after,  the  Bond  should  be  forfeited,  and  they  intimate  that 
equity  would  give  relief  against  the  penalty  being  enforced  in  such  a  case.  Now,  if 
the  parties  with  their  eyes  open  entered  into  such  an  agreement,  I  do  not  see  how 
equity  could  interfere  with  it.  though  that  consequence  would  be  an  argument 
against  such  a  construction  being  given  to  the  agreement.  As  indemnity  was  the 
object  of  [132]  the  agreement,  it  possibly  might  be  construed  in  the  way  suggested 
by  their  Lordships,  viz.  that  in  such  case  the  Bond  was  only  to  be  used  for  indemnity 
and  nothing  beyond  it,  though  perhaps  it  may  not  be  easy  to  arrive  at  that  con- 
clusion in  the  teeth  of  the  words  of  the  contract.  However  that  may  be.  if  that 
construction  be  adopted,  it  can  only  be  because  the  parties  only  contemplated  in 
demnity.  and  by  applying  the  same  reasoning,  viz.  an  indemnity  being  the  object  of 

arties.  to  the  facts  which  have  occurred,  it  seems  to  me  that  Rosetta  Terry's 
claim,  whatever  it  might  be.  was  to  be  indemnified  against  to  the  extent  of  £4000. 
I  cannot  see  why.  when  the  penalty  on  the  Bond  is  £4000  (on  the  supposition  that 
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the  parties  intended  that  the  purchase  should  be  indefeasible  except  on  one  con- 
dition*, the  security  is  to  be  limited  to  the  value  of  the  land.     If  the  view  of  their 
Lordships  is  to  prevail.  Eales  would  retain  the  land,  having  given  £-000.  the  full 
value,  for  it.  and  he  would  have  to  pay  another  £2075,  so  that  his  purchase-money 
would  be  £4075  instead  of  £-000.     It  is  said,  however,  that  he  need  not  keei 
land,  and  may  get  back  his  £2000.  and  that  he  is  not  personally  liable.     V. 
however,  a  man  buys  land,  he  does  so  with  an  expectation  of  retaining  it.  i 
especially  when  there  is  one  contingency  pointed  out  in  the  agreement  for  purchase 
bv  which  he  may  be  turned  out,  viz.  by  Osborne's  putting  an  end  to  the  purchase 
at  the  end  of  a  year  and  paying  him  £2000  and  interest,  and  when  he  has  a  Bond 
of  indemnity  to  a  much  larger  amount  than  the  amount  of  his  purchase-ni> 
which,  therefore,  will  protect  him  from  being  turned  out.     As  I  do  [133]  not  see  the 
force  of  their  Lordships'  reasoning.  I  am  in  duty  bound,  however  I  may  expose 
mvself  to  the  charge  of  presumption,  to  differ  from  it.  and.  therefore,  to  refu- 
application,   of   course   not   with   costs,    as   the  Plaintiffs   have  the   dictum   o: 
Judicial  Committee  of  the  Privy  Council  in  their  favour." 

The  Appellants  appealed  from  the  Order  made  thereon  to  the  full  Court,  and 
the  appeal  was  heard  before  Sir  Alfred  Stephen.  Chief  Justice,  and  Milford  and 
Wise.  Puisne  Judges,  on  the  29th  and  30th  of  April.  1S63,  and  on  the  20th  of  July. 
-     i.  the  following  judgment  was  delivered  by  the  Court :  — 

Sir  Alfred  Stephen. — "  The  circumstances  out  of  which  the  question  in  this  case 
arises,  on  appeal  from  an  order  by  the  Primary  Judge,  may  be  shortly  stated  as 
follows:  The  late  Mr.  Osborne,  whom  the  Plaintiffs  represent,  claimed  to  be  the 
equitable  owner  of   certain   then   ungranted  land,   long   previously  located   I 

•  -<sed  by  one  Hughes,  but  to  which  Ros  stta  Terry,  now  deceased,  claimed  to  be 
entitled,  as  transferee  or  m  tgagee  under  the  latter.  Both  Osborne  and  Rosetts 
Terrv  accordinidv  contested  their  right  severally  to  the  Crown  grant,  before  the 
Court  of  Claims,  popularly  so  called,  which  decided  in  favour  of  Osborne, 
thereupon  obtained  the  grant.  Rosetta  Terry,  however  (under  the  Statute  which 
conferred  on  all  mortgages  or  liens  by  way  of  mortgage  made  prior  to  the  issue  of 
a  grant,  the  same  operation  after  such  issue  as  they  would  have  had  if  the  grant 
had  existed  previously*,  retained  still  the  option  of  prosecuting  her  claim  as  mort- 
gagee in  a  Court  of  Equity.  In  this  state  of  things.  Rosetta  Terry's  claim  amount- 
ing to  a  sum  [134]  considerably  above  £2000,  Osborne  contracted  with  Eales  to  sell 
him  the  land  for  £2000  :  and.  obviously  in  reference  to  that  claim,  gave  Eales  the 
Bond  on  which  so  much  controversy  has  arisen.  It  was  for  £4000.  conditioned  to 
be  void  if  Osborne  should  give  Eales  possession  of  the  land  in  twelve  months,  and 
if  there  should  not  be  at  the  end  of  that  time  any  suit  pending  against  him  or 
against  Eales.  whereby  the  latter's  title  thereto  might  be  prejudicially  affected,  or 
-!iorne  should,  at  the  end  of  the  fixed  time,  pay  £2000  to  Eales.  with  six  per 
cent  interest.  Then,  by  a  memorandum  at  the  foot.  Eales  undertook,  on  rect 
that  money  under  the  Bond,  to  convey  the  land  back  to  Osborne,  oi  -  -iiould 
direct.  Osborne  thereupon  executed  and  delivered  a  conveyance  of  the  estate,  con- 
taining the  usual  limited  covenants.     Eales  paid  his  purchase-money,  and  obtained 

•     -     :.  :  and  shortly  afterwards  Rosetta  Terry  instituted  a  suit  against  lx>th. 
claiming  as  equitable  mortgagee,  under  an  alleged  written  contract  with  H'  a 
That  suit  Mr.  Osborne  determined  to  contest  :  for  which  decision,  indeed.  I  venture 

:te  there  appeared  at  the  time  to  be  ample  justification.     And  that  thi 
was  contested  most  vigorously,  under  circumstances,  apparently,  of  much  difficulty 
and  complication,  the  heavy  amount  of  costs  incurred  in  it  will  sufficiently  - 
The  twelve  months  expired,  therefore,  without  the  exercise  by  Osborne  of  the  option 

a  him  in  the  Bond  :  and.  eventually  R   setta  Terry  succeeded  in  establishil  _ 
demand  to  the  amount  of   £3116.     That  sum.  together  with  her  costs  of  tin 
and  Eales1  --  therein,  making  in  the  whole  £4070.  the  latter  paid:  and  the 

question  is.  why  0  [135]'   lives  si       Id   not,  to  thi    extent  of  the 

stated  penalty,  repay  it  to  him?     The  suggestion  is.  that  the  Bond  and  condition, 
taken    in   connection   with   Eah  -  memorandum,   amount   to   a   contr. 

indemnity,  but  to  the  extent  of  Eales'  purchase-money  and  interest  only.      V 
.  and  such.  I  assume,  was  the  opinion  of  the  Judicial  Committee,  that  th< 

■tie  of  indemnity  :  but  if  so.  on  what  authority  can  the  Court  hold  that  the 
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amount  is  so  limited,  or  on  what  principle  of  j  u>i  !>■•■ .'     The  p   rt  ade  their  own 

in,  and  they  limited   KaK-s    indemnification   to  the  amount   oi    the   penalty, 
n-ne  knew    of   Rosetta   Terry's  claim;   and    be  evidently  despised    it     He  had 
defeated  her  once,  and  lie  concluded,  that  if  Bhe  ventured  on  a  second  litigation,  he 
should  probably  succeed  again;  but  to  provide  against  the  chances  of  failure,  he 
ed  i"  himself  the  right  of  taking  his  own  course,  within  a  limited  period,  in 
Rosetta   Terry  should,  during    that    period,   institute  any  such    proceeding, 
me  thereby,  ii   will  be  seen,  threw  on  Eales  all  the  risk  of  that   person's  com 
mencing  a  successful  sun  after  the  expiration  of  the  year  :  and  if  she  commenced  it 
within  that   time,  Osborne  having  thru   her  case  fully  before  him,   possessed  the 
..|.tion  of  taking  hark  the  estate,  returning  mo  more  than  the  money  paid  him  for  it, 
and  interest,     liut   in  the  sequel  Mr.  Osborne  did  not  choose  to  do  (or,  in  fact,  he 
did  not  do)  this.     He  determines  on  resistance  to  the  claim,  causes  Bales  to  defend 
the  suit,  and  then,  on  its  being  finally  decided  against  them,  Osborne,  or  his  repre- 
sentative, insists  on  Kales  either  abandoning  the  property  (which  had.  perhaps,  in 
the  meantime,   very  largely  increased  in  value),  accepting    £2000,  and  interest,   .is 
its  price,  or  else  [136]  paying  the  difference  between  that  amount  and  the   £lo7o. 
out  of  his  own  pocket.     It  appears  to  me — I  say  it  with  most  profound  respect — that 
the  time  for  exercising  this  option  (for  such  in  effect  it  is)  had,  according  to  Osborne's 
own  express  contract,  long  since  expired.     And  it  is  intelligible  enough,  from  what 
ueceeded,  independently  of  circumstances  applicable  almost  at  all  period-   to 
land  in  these  colonies,  why  so  large  a  sum  as  £4000  was  agreed  on  as  the  limit  of 
indemnity,  and  why   a  time  was   fixed   for  Mr.  Osborne's   recalling  his  sale   if  he 
should  see  fit  to  do  so.     The  amount  claimed  by  Rosetta  Terry  was  known;  and 
£4000,  should  she  succeed  in  establishing  her  demand,  might  eventually  not  very 
greatly  exceed  it,  if  at  all.     But  it  was  most   important  to  Eales  obviously  not  to 
remain  long  in  a  state  of   uncertainty  as  to  his  ownership.      During  the  reserved 
twelvemonth  he  could  not  safely   improve  the  estate,   he  certainly  could   not  build 
on  it,  or  in  any  other  way  deal  with  it  as  his  own.     And  land  fluctuates  in  price  so 
rapidly   and  so  much  that   in  a  very  few  years,  or   perhaps  even  within   the  time 
limited,  the  profit  on  a  resale  might  be  enormous,  or  the  depreciation  might  be  as 
great.     Within   that   time,  however,  the  sole  option  of  determining  his  purchase 
rested    with    Osborne.     The   arrangement    was   natural,   therefore,   that    after   the 
twelvemonth.  Eales  should  retain  the  land  indefeasibly.     But  if  he  was  to  keep  the 
land,  taking  the  chances  of  all  subsequent  fluctuation  on  himself,  it  certainly  was 
to  be  at  the  agreed  price,  and  no  more.     All  incumbrances  on  the  property,  there- 
fore, if  any,  were  to  be  paid  off  by  Osborne.     And  since  one  asserted  incumbrance, 
to  a  large  amount,  was  known  to  both,  the  indemnity  [137]  against  it,  under  the 
circumstances,  as  naturally  followed.     The  Plaintiff  in  this  suit,  indeed,  I  should 
have  observed,  does  not  even  offer  to  take  back  the  estate,  paying  off  the  mortgage 
moneys  himself,  and  returning  to  Eales  the  amount  of  the  purchase,  with  interest. 
He  simply  maintains  that  Eales  keeping  the  estate,  Osborne's  guarantee  or  indem- 
nity is  limited  by  that  purchase-money  and  interest.     And  the  argument  is,  as  I 
collect   it,  based  on  this  principle: — Rosetta  Terry's  mortgage  having  been  estab- 
lished, Eales  must  either  pay  the  amount  of  it  or  submit  to  eviction.     Substantially, 
therefore,  the  case  is  one  of  eviction.     But  if  Eales  had  been  evicted  he  could  only 
have  got  his  purchase-money  back  again,  with  accrued  interest  thereon,  and  why 
should   he  get  more  now?     I  answer,  first,  that   this   is  not,   in  truth  or  in  effect, 
a  case  analogous  to  one  of  eviction.     It  never  was  contemplated  that  Eales  would  be 
evicted;  for  it  was  clearly  the  intention  of  the  parties  that  if  Rosetta  Terry's  mort- 
gage were  established  it  should  be  paid.     But  secondly,  assuming  the  law  to  be  as 
stated,  and  that,  under  an  ordinary  covenant  for  quiet  enjoyment,  the  purchaser 
can  recover  no  damages  in  respect  either  of  improvements  on  the  land  or  of  in- 
-ed  value  of  the  property  irrespectively  of  improvements,  or,  in  other  words,  for 
the  loss  of  his  bargain,  I  answer  that  the  case  here  is  one  of  express  contract  of  a 
peculiar  kind  :  it   is  not  one  of  covenant  or  agreement   in  the  usual  form,  but   a 
case   of    indemnity   and   guarantee   against   a    particular   event,    which   event   has 
happened.     And  it  seems  to  me  impossible  to  hold  that  a  man  indemnifies  another 
against  a  loss  by  merely  paying  a  portion  of  it.      If  the  latter  shares  the  loss  he  is 
to  that   [138]  extent  clearly  not  indemnified.     One  can   understand  whv  damages 
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are  not  recoverable,  as  a  general  rule,  for  the  loss  of  the  bargain,  in  eases  where  a 
sale  goes  off.  without  fault   in  the  vendor,  for  want  of  title,  that  is  to  say,  froiu 
inability  on  his  part  to  perfect   one  :  for  in  effect   a  vendor  does  not  ordinarilv 
contract  to  make  a  title  absolutely  :  he  contracts  that,  believing  himself  to  ha 
title,  he  will  make  it  apparent  if  he  can.     Having  reference  to  that  contingency, 
therefore,  the  purchaser  has  no  right  to  complain  of  a  loss,  the  possible  occur: 
of  which  he  might  have  foreseen,  and  against  which  the  contract  made  no  provision. 
But  where  a  vendor  knows  that  he  has  no  title,  as  in  Hop/tins  v.  Grazebrook  (6  Barn, 
and  Cress.  31).  no  such  contingency  can  be  deemed  embodied  in  the  contract;  and 
it  has  been  held  that  he  is  liable  to  the  purchaser  in  full  damages.     I  take  the  r 
To  be,  that  the  vendor  in  such  a  case  is  assumed  to  have  contracted  for  title 
lutely,  and  is  liable,  therefore,  for  all  the  consequences  of  failure.     And  so,  I  appre- 
hend, if  a  vendor  undertakes  that  he  will  hold  the  purchaser  harmless  against  a 
specific,  actual,  or   supposed   incumbrance  :    for,  whether  he  knows   it  to   be  well 
founded  or  not,  his  contract  being  one  of  absolute  guarantee,  there  seems  no  i\    • 
or  rule  for  restricting  the  damages.     There  can  be  no  reason  why  a  vendor  should 
not,  if  he  thinks  fit,  undertake  in  any  case  to  indemnify  the  purchaser  agar 
claim  to  the  estate,  or  a  lien  on  it,  made  or  likely  to  be  made.     In  doing  so  the 
vendor  may.   as   here,   limit  the  amount  to   which  his   responsibility  shall  extend. 
Should  there  be  no  expressed  limit,  I  am  unable  to  understand  why  he  is  not  fully  to 
indemnify  the  purchaser,  whatever  may  be  the  amount  of  the  [139]  loss.     In 
of  eviction,   after  years  of   expenditure  on  the  land,  or   after   its  having  become 
(perhaps  by  the  mere  efflux  of  time)  worth  twice  what  he  gave  for  it.  why  should  the 
amount  of  purchase-money  be  the  limit  of  the  latter's  claim  :  or  why  should  he  not 
recover  damages  to  the  full  value  of  the  estate?       But  especially  so  in  a  newly 
settled  country,  where  land  granted  and  sold  in  a  state  of  nature  becomes  rapidly 
valuable  in  proportion  as  it  is  improved  and  as  population  arises  (often  suddenly) 
around  it,  and  its  price  in  one  year,  therefore,  affords  no  criterion  whatever  i 
market  value  the  next.     In   such  cases  no   arbitrary   rule   limiting   a  guaranteed 
purchaser's  claim  to  the   amount   of  his   purchase-money  can,   in  my  opinion,  be 
just  or  rational.     But  it  is  unnecessary  to  discuss  this  question,  for  in  the  present 
-     ;here  was  a  limit  fixed  by  the  penalty  of  the  Bond,  and  that  limit  has  not  been 
exceeded  by  the  verdict  which  is  complained  of.v 

Mr.  Justice  M  ise. — "  This  case  comes  before  us  for  decision  under  circumstances 
of  considerable  embarrassment.  The  Judicial  Committee  of  the  Privy  Council,  the 
only  Court  of  appeal  from  this  Court,  and  entitled  to  our  highest  respect,  nut  merely 
tor  that  reason,  but  from  the  character,  learning,  and  experience  of  those  very  emi- 
nent persons  who  constitute  it.  have,  in  the  course  of  a  recent  judgment  affirming 
the  decision  of  this  Court,  in  Osborne  v.  Sales,  expressed  a  very  decided  opini 
to  the  point  now  in  dispute.  It  is  true,  as  they  themselves  say.  to  what  extent  the 
now  Plaintiff  was  liable  upon  this  Bond  was  a  question  not  raised  upon  the  record 
then  before  them.  and.  therefore,  was  one  upon  which  they  could  not  give  a  decision 
But  still,  the  whole  tenor  of  [140]  their  judgment  shows  that  it  was  a  deliberate 
opinion,  and  not  a  mere  incidental  observation.  It  occurs,  too.  in  a  written  judg- 
ment, when  an  instrument  of  a  most  peculiar  nature  was  under  consideration. 
What,  then,  is  the  duty  of  this  Court  when  called  upon  to  decide  this  ques 

ls  to  me  that  while  it  would  be  our  clear  duty  to  decide  according  to  our  own 
opinion,  if  satisfied  that  the  extra-judicial  opinion  was  wrong,   it   is  equally  our 
duty  to  decide  in  accordance  with  i;.  if  we  can  see  that  it  is  based  upon  some  intelli- 
gible legal  principle,  even  though  we  may  doubt  whether  that   principle 
perly  applied  to  the  particular  >  I       examination  of  the  judgment  of  the  1'rivy 

Council,  it  seems  to  me  thai  it  is  based  upon  the  principle  that  upon  a  sale  oi 
property  the  vendee,  if  ejected  by  title  paramount   to  the  vendor,  the  ineasui 
damages   is   the  purchase-money   and    interest    thereon.      Many   arguments   may  l>e 
addu  nst  this  limitation  of  the  damages,  but  it  i>.  I  apprehend,  settled  as  a 

general  principle,  and  would  apply  in  this  case,  where  both   parti.  -  '   the 

of  the  claim.     See  the  authoi        -      led  in  Mayne  on  Damages,  and  > 
wick  on  I'  The  Privy  Council,  in  various  •  of  their  judgment,  fur- 

ther lay  down  that  the  terms  of  the  Bond  and  agreement  are  alone  to  be  looked  at. 
Thus  it  is  said.  '  The  evidence  of  the  intention  of  the  parties,  as  it  is  to  be  coll 
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from  tlir  pleading  and  the  evidence,  is  so  vague,  arid  in  some  respects  so  con- 
tradictory, that  it  is  impossible  to  arrive  at  any  satisfactory  conclusion  as  to  their 
intention,  if,  indeed,  such  evidence  could  be  attended  to  against  the  written  in 
n.t'iit.'  Again,  after  stating  the  circumstances  as  to  the  Bond  and  agreement,  they 
say,  '  It  might  happen,  as  in  fact  it  [141]  did,  thai  there  was  a  claim  pendin 
the  end  of  the  twelve  months,  and  that  Mr.  Osborne  did  not  exercise  his  option. 
That  claim  might  either  be  abandoned  or  dismissed,  or  it  might  be  established. 
was  to  be  the  effect  of  the  Bond  in  either  of  those  cases  is  not  expressed  in  any 
writing,  and  the  parties  differ  in  their  statement  of  what  was  the  intention.'  And 
i,  ■  When  the  Plaintiff  contracted  to  Bell  the  land  to  tin-  l>ef<  ndant,  a  contract 
to  make  a  good  title  was  implied;  and  if  there  had  been  no  special  agreemenl 
nrtwiTii  the  parties,  the  Plaintiff  would  have  been  bound,  m  order  to  make  sui 
title,  to  clear  off  any  mortgage  upon  the  property.  The  parties  might  have  stipu- 
lated that  the  Defendant  should  take  the  purchase  subject  to  the  risk  of  Rosetta 
Terry's  claim,  or  they  might  have  stipulated  that  it'  the  claim  was  established  at 
any  time  the  vendor  should  be  liable  for  the  amount  :  but  they  have  not  taken  either 
course.'  There  is  nothing  in  the  materials  now  before  us  to  destroy  the  effect  of 
these  conclusions,  and  it  seems  to  me,  therefore,  that  the  Plaintiff  is  entitled  to  the 
relief  sought — that  is  to  say.  that  he  should  not  be  compelled  to  pay  mure  than  the 
£2000  and  interest.  It  is  satisfactory,  however,  to  me  that  if  the  Judicial  Cone 
coittee  should  not  adhere  to  their  opinion  already  expressed,  my  judgment  will  not 
'nave  caused  any  expense  or  inconvenience  to  the  Defendant." 

Mr.    Justice    Milford   stated   that    he   adhered  to  his  former  decision,   and   had 
nothing  to  add  to  the   reasons  which  he   had   already  given   for  arriving  at   that 
-  ion. 

From  the  Order  dismissing  the  appeal  the  Appellants  appealed  to  Her  Majesty 
i.  Council. 

[142]  The  Attorney-General  (Sir  R.  Palmer),  and  Mr.  Dickinson,  for  the  Appel- 
lants.— As  decided  by  the  Committee  on  the  former  appeal  (ante  [2  Moo.  P.C.  (N.S  I  , 
p.  1-1),  the  Bond  in  question  was  given  only  for  the  purpose  of  indemnifying  the 
Respondent  against  any  loss  which  should  occur  in  consequence  of  his  purchase, 
.ind  our  contention  is,  that  the  amount  to  be  recovered  on  the  Bond  must  be  limited 
to  £2000,  the  amount  of  the  purchase-money,  with  interest  to  the  time  when  Osborne 
offered  to  repay  the  same,  and  take  back  the  land  purchased.  The  real  measure  of 
damages  which  a  purchaser  in  such  circumstances  can  obtain,  is  the  amount  of  the 
purchase-money,  with  interest  and  costs;  that  is  laid  down  by  Kent,  Comms.  Vol.  IV. 
pp.  535-6  [8th  edit.]  ;  Mayne  on  Damages,  p.  101  [edit.  1856] ;  Sedgwick  on  Damages, 
pp.  152,  15G,  168  [3rd  edit.];  Sug.  Ven.  and  Pur.,  611  [14th  edit.].  It  was  not  the 
intention  of  the  parties,  or  any  part  of  the  contract  embodied  in  the  Bond  and 
memorandum,  that  if  Rosetta  Terry's  claim  should  at  any  time  be  established,  Henry 
irne  should  pay  the  amount  of  such  claim.  The  Respondent  was  not  bound  to 
pay  the  mortgage  found  due  to  Rosetta  Terry.  He  was  not  entitled  to  alter  Osborne's 
liability  by  making  the  payment.  Having  regard  to  the  original  agreement  for 
purchase,  it  was  the  Appellant's  duty  to  pay  off  the  mortgage.  It  cannot  be  insisted 
that  the  Appellants  are  to  lose  the  estate  and  purchase-money,  as  well  as  pay  the 
mortgage  and  the  costs  incurred  in  defending  her  suit.  The  agreement  was  no  more 
than  a  contract  of  indemnity,  and  limited  to  the  sum  mentioned  in  the  Bond  and 
not  to  the  sum  mentioned  as  a  penalty.  [143]  This  was  not  a  Bond  for  an  unquali- 
fied covenant  for  title,  but  a  mere  common  money  Bond  for  £'2000,  with  a  penalty. 
■  is  usual,  in  double  the  amount.  Newman  v.  Rogers  (4  Bro.  C.C.  391)  was  a  case 
i  I  :  sale  of  a  reversion,  and  one  of  the  terms  was,  that  the  purchase-money  should 
be  paid  by  a  certain  time,  which  not  being  done,  by  the  default  of  the  vendee,  it 
was  held  that  the  vendor  was  discharged  from  his  contract.  Hopkins  v.  Grazebrook 
(6  Barn,  and  Cress.  .'1 1  i,  relied  on  by  the  Court  below,  is  not  in  point.  In  that  case 
a  party  who  had  contracted  for  the  purchase  of  an  estate,  but  had  not  obtained  a 
conveyance,  put  up  the  estate  for  sale  by  auction  in  lots,  and  engaged  to  make  a 
pood  title  by  a  certain  day,  which  he  was  unable  to  do,  as  his  vendor  never  made  a 
conveyance  to  him;  and  it  was  held  that  a  pun  baser  could  not  only  recover  the 
expenses  that  he  had  incurred,  but  also  damages  for  the  loss  which  he  had  sustained 
by  not  having  the  contract  carried  into  effect. 
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Sir  Hugh  Cairns.  (J.C..  Mr.  Giffard,  Q.C..  and  Mr.  Hemming,  for  the  Respon- 
dents.— In  the  event  that  has  happened,  the  Bond  has  become  absolute,  and  tL 
no  equitv  in  which  relief  can  be  given  against  it.     That  was  the  result  of  the  former 
decision  of  this  Tribunal.     The  Bond  was  given  to  the  Respondent  as  an  indenii. 
the  ertent  of  the  penalty  against  the  claim  of  Rosetta  Terry,  or  any  other  claim 
prejudiciallv  affecting  the  title  to  the  land,  pending  the  time  mentioned  in  the  Bond. 
It  was  equivalent  to  a  covenant  for  indemnity  against  adverse  claims  to  the  ex; 
£4000,  to  be  recoverable  at  law.     Wiseman  v.  ITe*7-[144]-fa«rf  (1  Young  and  J-. 
is  in  point.     Newman  v.  Sogers  (4  Bro.  C.C.  391 1.  relied  on  by  the  AppeUante 
not  apply.     There  is  nothing  in  the  Bond  which  limits  the  indemnity        £  i  p 

is  not  a  provision  _  -  eviction,  but  against  a  charge  known  to  exist.  A  vendor 
is  bound  to  pay  off  all  incumbrances  upon  the  estate.  There  is  no  fraud  or  mistake 
alleged  bv  the  Bill.  The  option  of  repurchase  given  to  Osborne  by  the  Bond  and 
memorandum  was  not  exercised  by  him.  No  question  can  be  raised  but  that  the 
Respondent  has  not  been  damnified  by  the  claim  of  Rosetta  Terry  to  an  t 
exceeding  the  penalty  of  the  Bond. 

The  case  stood  over  for  consideration. 

Their  Lordships"  judgment  was  now  pronounced  by 


The  Lord  Justice  Turner  (March  16.  1864  k — This  is  an  appeal  from  an  Order  •  :' 
the  Supr-.         I        :;  of  the  Colony  of  New  South  Wales,  refusing  an  injunction  to 

execution  upon  a  judgment  obtained  by  the  Respondent  against  the  AppeU 
The  .  e  the  executors  of  Henry  Osborne,  and  the  Respondents  obtained 

this   judgment   against   them  upon   a  Bond,  to  be  presently  stated,   given  by  the 
Testator  to  the  Respondent,  under  the  circumstances  we  are  about  to  detail. 

On  the  30th  of  December.  1851.  a  large  tract  of  land  in  the  Colony  was  granted 
by  the  Governor  to  Henry  Osborne,  the  Appellants'  Testator,  as  the  purchaser  of  the 
land  from  one  John  Stirling,  who  derived  his  title  by  purchase  from  the  Trus- 
the  insolvent  estate  of  John  Terry  Hughes.     This  grant  was  made  [145]  to  Osborne 
after  a  contest  before  the  Commissioners  of  claims  in  the  Colony  between  him  and 
Rosetta  Terry,  who  claimed  to  have  the  land  granted  to  her  in  right  of  a  mor.    _ 
to  her  by  John  Terry  Hughes,  and  under  an  arrangement  made  by  her  with  the 
Trustees  of  his  estate,  bv  which  she  was  to  take  the  land  in  discharge  of  her  moi 
debt.     The  land  having  been  thus  granted  to  Henry  Osborne,  he  agreed  to  sell  it  to  the 
Respondent  for  the  sum  of  £2000  :  a  written  agreement  of  sale  and  purchase  was 
entered   into  between   these  parties.     [His   Lordship   read  the  agreement,  ante  [i 
Moo.  P.C.  (N.S.)],  p.  102.  and  proceeded.] 

After  the  making  of  this  agreement  some  discussion  appears  to  have  taken  place 
between  the  parties  in  reference  to  the  position  of  the  Respondent  in  the  event  of 
the  agreement  being  carried  into  effect  and  Rosetta  Terry  proceeding  to  enforce  her 
claim.  We  defer  for  the  present  stating  the  evidence  as  to  what  passed  in  the  course 
of  this  discussion.  The  result  of  it  was.  that  on  the  21st  of  July.  Ic52.  a  Bond  was 
given  by  Henry  Osborne  to  the  Respondent,  and  the  Respondent  signed  a  memorandum 
at  the  foot  of  the  Bond.  The  Bond  and  memorandum  were  as  follows.  [His  Lord- 
ship read  these  documents,  i     ••    'J  Moo.  P.C.    N  S       pp.  H'2.  1 

Upon  this  Bond  being  executed  and  the  memorandum  signed  the  purch.: 
completed.  The  estate  was  conveyed  to  the  Respondent.  The  conveyance  and  the 
Bond  were  delivered  to  him,  and  he  paid  the  purchase-money  and  got  inti 
of  the  estate.  Shortly  before  the  purchase  was  thus  completed,  a  Hill  was  filed  by 
:ta  Terry  agai]  si  I  Is  ime,  praying  either  an  absolute  conveyance  of  the  land, 
or  foreclosure  upon  her  alleged  mortgage  title  :  and  soon  after  the  completion  of  the 
pur-[146]-chase.  the  Respondent  was  made  a  party  defendant  to  this  suit.  He  de- 
fended the  suit,  but  ultimately,  by  a  decree,  dated  the  15th  of  November.  1856.  it  was 
declared  that  the  Plaintiff.  Rosetta  Terry,  had  an  equitable  mortgage  on  the  land  to 
secure  the  pa]  Tlie  sum  of   £2000,  with  interest  thereon  at  the  rate  oj 

pL-r  cent,  per  annum,  and  an  account  was  directed  of  what  was  due  l  ferry 

for  principal  and  interest  on  her  mo     e    -  tn  pursuance  of  this  decree- 

made  his  report   on  the  6th  of  March,    1858,  and  thereby  found  that  the  su 
£        6  13s     Id.  would  on  the  6th  of  September,  1858.  be  due  to  Rosetta  To 
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-espect  of  her  mortgage,  and  this  sum  was  paid  by  the  Respondent  to  Rosetta  Terry, 
ii  redempt  ion  of  her  mortgage. 

From  the  foregoing  circumstances   it   will   he  seen   that   the  suit    instituted  by 
tosetta  Terry  was  pending  al  the  end  of  twelve  calendar  months  from  the  date  of  the 

I I,  being  the  21st  of  July,  1853.     Osborne  did  not,  it  appears,  on  that  day  pay  to 

tie  Respondent  the  £2000  and  interest,  and  demand  a  reconveyance  of  tl stair,  as 

the  Bond  and  memorandum  he  was  entitled  to  do;  hut  on  the  1 6th  of  August, 

853,  he  offered  to  pay  to  the  Respondent  the  £2000,  and  interest,  and  to  take  a  recoil 

ce  of  the  estate.     The  Respondent,  however,  then  declined  to  accept  the  offer. 

.[atters  appear  to  have  rested  thus  until  the  27th  of  April.    1858,   when  Osborne 

uted  a  suit  against  the  Respondent,  which,  upon  hia  death,  pending  the  suit, 

t-as  revived  by  the  Appellants,  his  executors.     The  Hill  alleged  that  subsequently  to 

i    purchase   agreement   of  the    10th   of  July,    1852,   there   was  a  discussion   between 

he  Plaintiff  and  the  Defendant  in  reference  to  the  position  of  the  Defendant  in  the 

147]  event  of  the  agreement  being  carried  into  effect,  and  of  Rosetta  Terry's  suc- 

eeding  in  establishing  her  claim,  and  that  the  Defendant  then  insisted  that  heought 

o  have  the  option  of  rescinding  his  purchase,  and  to  have  security  for  the  return 

f  his  purchase-money  in  the  event  of  Rosetta  Terry  so  succeeding;  that  the  Plaintiff 

quiesced  in  what  was  so  insisted  on  by  the  Defendant,  and  that  it  was  accordingly 

ed  between  the  Plaintiff  and  the  Defendant  that  the  Plaintiff  should  enter  into  a 

■  iiid  for  enabling  the  Defendant,  if  he  should  elect  so  to  do,  to  recover  from  the 

'laintiff  the  purchase-money  of   £2000,  with  interest  thereon,  in  case  the  Plaintiff 

hould,  in  consequence  of  Rosetta  Terry  succeeding  in  establishing  her  claim,  be 

liable  to  carry  out  the  agreement  for  the  sale  to  the  Defendant  free  from  the  claim 

f  Rosetta  Terry,  and  that  it  was  also  agreed  between  the  Plaintiff  and  the  Defendant 

i:ii    the   Defendant    should,   on    receiving   back   his  purchase-money  and   interest, 

convey  the  land  to  the  Plaintiff  ;  that  there  was  considerable  discussion  as  to  the 

recise  terms  of  the  Bond,  and  especially  as  to  what  time  should  be  allowed  for  the 

etermination  of  the  claim  of  Rosetta  Terry,  and  that  the  result  of  the  discussion 

18,  that  the  agreement  was  carried  into  effect  by  the  Bond  and  memorandum  above 

•  forth.     The  Bill  charged  that  the  sole  object  of  the  Bond  was  to  provide  that  in 

<  vent  of  Rosetta  Terry  succeeding,  as  she  had  done,  in  establishing  her  claim, 

ie  Defendant  might  have  the  option  of  rescinding  his  purchase  and  of  recovering 

c  purchase-money  from  the  Plaintiff  with  interest,  on  reconvening  the  land  to  the 

laintiff,  and  that  the  time  mentioned  in  the  bond  for  payment  of  the  £2000,  and 

iterest,  was  inserted  only  in  reference  to  the  probable  [148]  duration  of  the  suit 

y  Rosetta  Terry,  and  was  not  intended  to  affect  in  any  way  the  general  object  for 

hich  the  Hood  was  given.      The  Rill,  therefore,  prayed  that  the  Defendant  might  be 

reed  to  elect  either  to  retain  or  give  up  the  purchase  of  the  land,  the  Plaint  i  tV 

ffering  in  the  event  of  the  Defendant  electing  to  give  up  the  purchase,  to  pay  to  the 

defendant  the  £2000,  with  interest,  upon  the  Defendant's  conveying  to  him  the  land 

ithout  any  incumbrances  occasioned  by  him,  the  Defendant  ;  that  the  Bond  might  be 

uicelled  ;  and  for  an  injunction  to  restrain  proceedings  at  law  upon  it.     The  Re- 

londeut  put  in  his  answer  to  this  Bill,  and  by  the  answer  he  denied  the  allegations 

!  the  Bill  as  to  discussions  which   had  taken   place   respecting  the  Bond   and  the 

urposes  for  which  it  was  given,  and  stated  that  the  agreement  was,  that  the  Bond 

liould  be  given  to  protect   his  title  and  to  secure  him  against  any  claim  upon  the 

nd  vt  hich  he  had  purchased.     Evidence  was  gone  into  on  both  sides  in  this  suit,  and 

pon  the  hearing  before  the  Primary  Judge  in  Equity  the  Bill  was  dismissed  with 

>sts.     This  decision  was  affirmed  by  the  Supreme  Court  of  the  Colony  upon  appeal, 

ud  from  the  decision  of  the  Supreme  Court  there  was  an  appeal  to  Her  Majesty, 

lich  was  heard  before  this  Committee.     Their  Lordships  gave  judgment  on  this 

I'peal  on  the  16th  of  July,  1862,  and  after  observing  that  the  Bill  was  founded  upon 

c  principle  that  the  Respondent  was  not  entitled  to  hold  both  the  Bond  and  the 

■late,  and  that  the  Plaintiffs  had  a  right  to  put  him  to  his  election  between  the  two, 

id  that  the  question  was  not  raised  to  what   extent  the  Defendant,   retaining  the 

.  was  entitled  to  avail  himself  of  the  Bond,  and  further  [149]  observing  that  the 

r'idence  of  the  intention  of  the  parties  as  it  was  to  be  collected  from  the  pleadings 

ad  the  evidence  was  so  vague,  and  in  some  respects  so  contradictory,  that   it  was 

ipossible  to  arrive  at  any  satisfactory  conclusion  as  to  their  intention,   if  such 
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evidence  could  be  attended  to  against  the  written  instrument,  they  proceeded  to  con- 
sider the  legal  and  equitable  rights  of  the  parties,  and  held  that  the  judgment  of  the 
Colonial  Court  ought  to  be  affirmed  :  but  after  stating  their  reasons  for  this  con- 
clusion thev  expressed  themselves  as  follows: — "  To  what  extent  the  obligor  is  liable 
upon  the  Bond  if  the  purchaser  keeps  the  estate  is  a  question  not  raised  upon  the 
record,  and  which  we  cannot  decide.  At  law  the  Bond  would  be  forfeited  if  the 
claim  were  pending  on  the  21st  of  July.  1853.  and  were  dismissed  on  the  22nd.  But 
certainlv  it  never  could  be  the  intention  of  the  parties  that  in  such  case  the  pur- 
chaser should  both  keep  the  estate  and  receive  back  the  purchase-money.     In  that 

equity  would  probably  have  granted  relief  on  the  terms  of  the  obligor's  p:. 
the  costs  which  the  obligee  had  incurred  in  resisting  the  claim  :  so  if  the  claim  had 
been  established  to  an  amount  less  than  the  purchase-money,  it  could  not  be  intended 
that,  if  the  purchaser  had  to  pay  £100  in  respect  of  the  claim,  he  should  recover 
£2000,  or  more,  from  the  vendor.  The  reasonable  interpretation  of  the  coi 
appears  to  be.  that  the  Bond  should  stand  as  an  indemnity  to  the  purchaser  against 
this  claim  to  the  extent  of  the  purchase-money  and  interest." 

Pending  this  appeal,  however,  the  Respondent  had  brought  an  action  on  the  Bond 
aeainst  the  Appellants,  and  in  this  action  he  obtained  a  verdict  for  the  sum  [150] 
-  000.  the  full  amount  of  the  Bond.  The  Appellants  then  filed  the  Bill  against  the 
Respondent  which  has  given  rise  to  the  present  appeal.  The  Bill,  after  reiterating  in 
terms  the  allegations  contained  in  the  former  Bill  as  to  the  discussions  which  had 
taken  place  after  the  purchase  agreement  had  been  entered  into  in  reference  to 
the  position  of  the  Respondent,  in  the  event  of  the  agreement  being  carried  into  effect, 
and  of  Rosetta  Terry  proceeding  to  enforce  her  claim,  and  as  to  what  had  passed  in 
the  course  of  such  discussion,  proceeded  to  charge.- — "  That  by  the  terms  of  the  contract 
entered  into  between  Henry  Osborne  and  the  Defendant,  the  Bond  given  by  Henry 
Osborne  to  the  Defendant  was  to  stand  as  an  indemnity  to  the  Defendai. 
the  claim  of  Rosetta  Terry,  to  the  extent  of  the  purchase-money,  or  sum  of  £2 
and  interest,  but  no  further."  And  the  Bill  accordingly  prayed. — "  That,  upon 
payment  by  the  Plaintiffs  to  the  Defendant  of  the  sum  of  £2000,  and  irU 
thereon,  at  the  rate  of  £6  per  centum  per  annum,  from  the  30th  of  July.  1852,  to  the 
time  of  the  offer  to  pay  the  same,  together  with  the  costs  of  the  said  action,  which 
payment  the  Plaintiffs  were  ready  and  willing  and  thereby  offered  to  make,  the 
Defendant  miirht  be  restrained,  by  the  order  and  injunction  of  the  Court,  from 
further  proceeding  in  the  said  action,  and  from  issuing  execution  for  the  amount 
recovered  in  the  said  action  :  and  might  also  be  directed  to  deliver  up  to  the  Plaintiffs 
the  said  Bond  given  by  Henry  Osborne  to  the  Defenda 

Immediately  upon  the  tiling  of  this  Bill  the  Appellants  gave  notice  of  motion  for 
an  injunction  to  stay  further  proceedings  inihe  action  upon  payment  [151]  by  them 
to  the  Defendant  o:    _  2  and  interest,  from  the  13th  of  July.  1862.  to  the  16tli  "f 

when  Henry  Osborne  offered  to  repay  the  purchase-money  and  interest, 
and  of  the  taxed  costs  of  the  action  at  law.  which  the  Appellants  offered  to  pay.  This 
motion  was  supported  by  an  affidavit  of  the  Appellant's  solicitor,  verifying  in  terms 
the  allegations  of  the  Bill  as  to  the  discussions  which  had  taken  place  after  the  date 
of  the  purchase  agreement  in  reference  to  the  position  of  the  Respondent,  in  the  event 
of  the  agreement  being  carried  into  effect,  and  of  Rosetta  Terry  afterwards  proceed- 
ing to  enforce  her  claim,  and  as  to  what  had  passed  in  the  course  of  such  discus- 
It  was  met  by  an  u:  -  si  itement  of  the  Respondent  which  was  received  by  consent. 
and  in  which  he  stated  as  follows: — "  1.  The  late  Henry  Osl>orne  first  offered  the 
land  in  the  pleadings  mentioned  to  me  for  sale  many  months  before  I  agreed  to 
purchase.  He  came  to  my  house  at  Berry  Park,  which  is  an  adjoining  property, 
and  asked  me  to  show  him  Duckinfield  (the  property  in  question).  I  rode  with  him 
over  it  and  showed  it  to  him.  He  then  said  something  to  the  effect  that  I  had  better 
buy  it.  I  declined.  ••  •  _  I  did  not  want  it.  He  some  time  after  again  offered  I 
it  to  me.  and  then  I  -aid  I  would  give  him  -  for  it.  but  he  wanted  more.  In  a 
short  time  after,  the  said  H<  came  to  Berry  Park.  I  was 
dinner,  and  went  outside  to  him.  He  aurain  asked  me  to  buy  the  property.  I  said  I 
would  eive  him  what  I  ha'i  I  (£2  ir  it  and  no  more.  He  said. 
Then  it  is  yours.'  I  then  returned  with  him  to  the  dinner-table,  and  said  I  had 
bought  Duckinfield. 
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-  2.  Shortly  after,  I  went  to  Sydney  :  ami  mi  the  [152]  LOth  day  of  .Inly,  1852,  a 

contract  was  signed  by  me  and  &e  said  Henry  Osborne,  at  the  I Be  of  Mr.  Holden 

(wild  was  the  solicitor  of  Henry  Osborne).  Myself,  tin1  said  Henry  Osborne,  Mr. 
Holden,  and  Mr.  Daintrey  (who  was  tie'  solicitor  of  the  Respondent  I,  wi  n  present. 
Before  signing  the  contract,  reference  was  made  to  Rosetta  I  rr;  claim,  which 
Mr.  Holden  seemed  to  think  very  lightly  of.  My  solicitor,  Mr.  Daintrey,  said 
thin-  to  t  he  effect,  '  II'  yet  think  so  little  of  the  claim,  yen  will  have  no  objection  to 
give  us  an  absolute  covenant.'  Mr.  Holden  said  to  the  effect  that  he  would  net  mind 
doing  that  even,  hut  it  would  cast  suspicion  en  the  title.  It  was  at  teat  meeting 
agreed  that  some  security  should  he  given  to  indemnify  me  against  any  claim  by 

Elosetta  Terry,  hilt   it  was  net  iml  il  some  days  after  that   a  bond  was  finally  fixed  en  as 

the  security. 

"  3.  I  looked  upon  the  lint  id  in  no  ether  light  than  as  security  to  indemn 
against   Rosetta  Terry's  claim,  and,  on  my  part,  there  was  no  understanding  that 
the  liond  should  mean  or  intend  anything  not  expressed  on  the  face  of  it.  and  ef  the 
memorandum  endorsed. 

"  i.  The  memorandum   was  net   endorsed  to  'jive  the  said   II.  in  v  Osborne  the 
power  of  repurchasing  the  hind  at  any  time,  but  to  enable  him  to  relieve  hit 
from  his  liability  under  the  Bond  if  he  should  elect   to  tender  back  the  purchase- 
money  "ti  the  day  mentioned  in  the  liond — that  is,  nn  the  21st   day  ef  July.   1853. 

"  5.  1  deny  i hat  I  ever  teek  upon  myself  the  expenses  of  defending  against  Rosetta 

Terry,  or  the  expenses  of  obtaining  possession   of  the  land  :  on   the  contrary,  by  the 

agreement  of  the  I Oth  of  July,  1852,  in  the  Bill  mentioned,  the  expenses  of  obtaining 
pos  [153]-session  of  the  said  land  are  expressly  thrown  on  the  said  Henry  (  tabome. 

"6.  There  was  very  little  discussion  between  myself  and  the  said  Henry  Osborne 
as  to  the  precise  terms  of  the  Bond,  and  there  was  nn  necessity  for  much  discussion  : 
because,  from  the  day  the  agreement  for  sale  was  signed,  it  was  well  understood 
that  security  to  protect  my  title  against  Rosetta  Terry's  claim  should  be  given. 
I  believe  the  said  Henry  Osborne  eared  very  little  about  the  terms  of  the  Bond, 
because  he  was  confident  that  his  title,  and  mine  as  claiming  from  him,  could  not 
be  disturbed." 

It  was  also  met  by  an  affidavit  of  the  Respondent's  solicitor,  in  which  he  deposed 
as  follows: — "  1.  After  the  purchase  agreement  was  drawn  up  on  the  10th  of  July, 
1852,  it  was  mentioned,  that  before  the  purchase-money  was  paid,  security  should 
he  given  to  Defendant,  to  protect  him,  as  I  understood,  against  Rosetta  Terry's 
claim. 

"2.  I  beard  nothing  said  at  the  meeting  on  the  10th  of  July,  nor  subsequently, 
as  to  Defendant  having  an  option  of  rescinding  the  purchase  at  any  time;  and  I 
did  ma  understand  the  liond  or  the  memorandum  in  any  such  sense.  The  meaning 
of  the  two  together  was  this,  as  I  understood  it, — that  if.  on  the  21st  of  July,  1853, 
the  said  Henry  Osborne  wished  to  get  rid  of  his  responsibility  under  the  bond,  he 
might  do  so  by  tendering  back  the  purchase-money  on  that  day,  with  interest,  as 
in  the  bond  mentioned. 

"3.  I  verily  believe  that  the  Defendant  left  Sydney  on  the  night  of  the  12th 
July,  1851',  and  went  to  the  Hunter,  and  did  not  return  to  Sydney,  as  I  believe, 
until  the  19th  of  July.  I  did  not  see  him  myself,  as  I  believe,  until  the  20th.  On 
tiie  day  following,  the  [154]  '-'1st.  I  went  with  him  and  saw  Mr.  Holden.  I  think 
Mr.  Osborne  went  with  us.  but  1  am  not  quite  positive  as  to  this.  At  this  meeting 
it  was  agreed  that  a  liond  should  be  given.  I  returned  to  my  office  immediately 
and  drew  up  a  draft  of  a  Bond  accordingly,  and  submitted  it  to  Mr.  Holden,  who 
altered  it  slightly. 

"  i.  On  the  same  day,  the  21st,  the  conveyance  of  the  land  and  Bond  were 
handed  over  to  me  at  Mr.  Holdcn's  office.  Mr.  Holden,  the  late  Mr.  Osborne,  and 
Defendant  and  myself  were  present,  and  1  was  directed  to  take  immediate  pro- 
ceedings to  obtain  possession,  and  I  commenced  an  action  of  ejectment  against  the 
tenants  in  possession  at  once.  Rosetta  Terry  shortly  after  made  Defendant  party 
to  a  suit  already  commenced  against  the  late  Henry  Osborne. 

"  5.  From  my  recollection  of  what  passed  at  the  time  the  bend  was  entered  into. 
and   from   all   that    has   passed  between   myself   and   the   Defendant    since,    1    verily 
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believe  that  the  Defendant,  from  first  to  last,  always  considered  the  Bond  in  the 
light  of  a  security  to  his  title." 

The  Respondent's  solicitor  also  verified  the  Judge's  notes  upon  the  trial  of  the 
action,   which  were   as   follows.     "  Daintrey   examined  by   Sir  William   Man: 
I  am  solicitor  of  the  Defendant  Eales.     The  Bill  filed  against  Osborne  first,  and 
after  the  Bond  given    against    Eales.        Under  the  order   I  paid   £3116   13s.   4d.. 
being  the  principal  and  interest  on  the  mortgage.     The  Sheriff  was  ordered  to  be 
paid  by  Osborne  or  Eales  the  co^t*  of   Mrs.  Terry's  suit,  which  I  paid  for  1 
amountii:_         -    "1   17s.  3d.     Eales  paid  me  the  costs  between  attorney  and  cl 
£538      -    id.,  and  the  interest  paid  on  the  principal  and  interest  was  £63  6s 
The  amount  altogether  is  [155]    £1,073  lis.   lOd.     The  circumstances  under  which 
the  Bond  was  given  were,  that  Osborne  had  agreed  to  sell  the  land  to  Eales.  and, 
between  the  contract  and  the  conveyance,  I  learned  that  a  suit  had  been  comnv 
against  Osborne,  and  it  was  ajreed  that  security  should  be  given.     The  Bond  was 
drawn,  and  submitted  to  Mr.  Holden,  and  executed  at  the  same  time  as  the  con- 
veyance was  executed.  I  believe.     Cross-examined  by  Mr.  Martin  :  Eales  was  t< 
£2.000.       It  was  not  stated  that  if  he  lost  the  land  he  was  to  get  his   £2,000  and 
interest.     We  discussed  the  claim  :  Mr.  Holden  made  light  of  it.     I  said.  '  Will  you 
give  an  absolute  covenant  for  title.1'     Mr.  Holden  objected,  and  this  was  then  _ 
£2000  was  put  into  the  Bond.     Osborne  and  Eales  told  me  to  prepare  the  Bond. 
after  the  conversation  as  to  the  bill.       Eales  has  the  land.       Re-examined  by   3 
William  Manning:  Some  security  was  talked  of  against  the  suit,  and  the  Bond  was 
proposed.     I  can  find  no  correspondence  as  to  it." 

Upon  the  hearing  of  this  motion  before  the  Primary  Judge  in  Equity,  it  was 
refused  without  costs,  and  upon  appeal  this  decision  was  affirmed  by  the  Supreme 
Court.  It  is  from  this  order  of  the  Supreme  Court,  affirming  the  decision  of  the 
Primary  Judge,  the  present  appeal  has  been  brought. 

In  disposing  of  this  appeal  we  must  of  course  have  regard  to  what  has  been 
already  decided  in  the  course  of  the  litigation  with  reference  to  the  Bond,  the  subject 
of  the  appeal,  and  we  consider  it  to  have  been  finally  settled  by  the  decision  upon  the 
former  appeal  to  which  we  have  referred,  that  the  Respondent  was  entitled  to  hold 
both  the  purchased  estate  and  the  Bond.     Being  then  thus  entitled  to  hold  the  Bond. 
[156]  the  Respondent  must  of  course  be  entitled  to  enforce  it.  and  the  sole  question, 
therefore,  which  we  have  now  to  consider  is.  for  what  purpose  and  to  what  extent 
he  is  in  equity  so  entitled.     That  this  Bond  is  not  to  be  considered  as  a  Bond  for 
the  absolute  payment  of  the  sum  of  £4.000.  without  reference  to  any  other 
sideration,  we  entertain  no  doubt.     The  reasons  assigned   in  the  judgment  upon 
the  former  appeal  are.  in  our  opinion,  conclusive  upon  that  point.     For  the  r 
there  assigned,  it  seems  to  us  to  be  clear  that  the  Bond  must  be  considered  to  be  a 
Bond  of  indemnity  merely,  and  the  real  question,  therefore,  which  we  have  m 
decide   is.  what   is  the  extent  of  the  indemnity  which  the  Bond  was   intend 
secure:  whether,  as  the  Appellai  ts         '    ad,  it  was  intended  for  the  security  of  tlte 
Respondent  to  the  extent  of  the  purchase-money  and  interest  only  :  or,  as  t! 

spondent  contends,  it  was  meant  for  his  security  to  the  full  extent  •  :'   i.'!. made 

payable  by  it.     From  the  judgment  delivered  upon  the  former  appeal,  which,  how- 
ever, was  extra-judicial,  the  point  not  having  been  before  the  Court,  it  is  evident 
that  the  opinion  of  the  Court  was  favourable  to  the  view  taken  by  the  AppeK 
and  on  the  other  hand  it   is  not  less  evident  from  the  judgments  delivered  by  the 
Judges  of  the  Colonial  Court  that  their  opinion. is  favourable  to  the  Respon  : 
view.     The  case,  therefore,  cannot  be  considered  otherwise  than  as  one  of  consider- 
able difficulty.     We  are  bound,  however,  to  act  upon  our  own  opinion,  much  as  we 
must   of  necessity   respect   the   opinion   expressed  by  this   Court   upon   the  former 
appeal,  although  that  opinion  was  extra-judicial  :  and  we  think  it  right  to  e\ 
our  full  concurrence  in   the  opinion  of  the  [157]  Colonial  Judges  that  they 
were  bound  to  act  upon  the  opinions  which  they  entertained.     The  Bond  is  forfeited 
at  law.  and  at  law  the  full  sum  of   £4,000    is  pavable  upon  it.     There  is  no 
alleged  upon  the  Bill  for  the  interference  of  a   Court  of  Equity,  except   upon  the 
footing  of  agreement.     There   is  no  fraud,  no  mistake,  no  accident  alleged.     The 

-  -  wholly  upon  the  alleged  agreement,  and  the  question,  t! 
whether  the  Appellants  have  proved  this  alleged  agreement.     We  are  satisfied  that 
upon  the  evidence  before  us  thev  have  failed  to  do  so.     No  doubt  there  are  circum- 
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i    it  probable  that  - 
ment  which  was  likely  to  1  come  to  between  the  parties.      I  i  the 

I  having  been  taken  in  the  sum  of  £4,000,  which  double  I 

of  the  purchase-money,  and  of  the  heavy  liability   imposed  upon   I  r,  the 

itor  of  tin-  Appellants,  Hy  the  Bond  ! 
tend  to  that  conclusion;  l>ut  these  are  circui    -  which  Bhow   merely  what  the 

■ment  might  probably  have  been,  not   what   in   fact    it   was,  and  on 

hand  it  is  to  be  considered  that  it  was  plainly  intended  that  the  Res] I 

become  tin-  owner  of  t;  in  tin-  event  of  the  option  to  re-purchase  pro' 

tor  by  the  Bond  not  !>■  and  that  in  the  event  thus 

ling  the  owner  of  the  estate,  he  could  neither  improve  it  nor  in  any  waj 
with  it.  except  at  his  own  peril,  if  in  the  event  of  his  title  being  i 
recover  only  his  purchase-money  ami  interest.     It  is  to  be  ■>,  that  if 

the  agreement  had  been  such  as  is  alleged  on  the  part  of  the  Appell  I  [158] 

might  easily  have  been  so  expressed   in  the  Bond,  and  that   it   is 

se  are  circumstances  which  render  it  difficult  to  suppose  that  the  Respoi 
in  the  event  of  his  title  being  disturbed,  was  to  recover  back  only  his  pur 
money  ami   interest.       Weighing  th<  on  the 

other,  we  find  ourselves  unable  to  arrive  at  any  certain  •  liability 

upon  this  Bond  was  intended  to  be  limited  to  the  purchase-money  and  interest,  and 
in  the  absence  of  such  a  conclusion  we  think  that  a  Court  of  Equity  could  not  In- 
justified  in  interfering  with  !  liability  upon  the  Bund.  A  Court  of  Equity 
_  .  as  we  think,  to  interfere  with  a  le^ral  right  upon  I  on  of  a  merely 
doubtful  equity.  It  ought,  we  think,  before  it  interferes  in  stub  a  ease,  to  be 
satisfied  that  there  is  an  equity  calling  for  its  interfi  -  clear  as  the  legal 
right  which  it  ;<  called  upon  to  control. 

It  was  argued  for  the  Appellants  that  the  Respondent  was  not  bound  to  pay  the 
mortgage,  and  that  he  was  not  entitled  to  alter  the  Appellants'  liability  by  making 
the  payment,  but  having  regard  to  the  purchase  agreement  it  was  the  Appell 
dutv  to  pav  the  mortgage  :  and  if,  as  we  think  was  the  ease,  the  Respondent  was. 
as  between  him  and  the  Testator  of  the  Appellants,  to  become  the  owner  of  the 
estate  after  the  period  limited  for  the  re-purchase,  he  was.  in  our  opinion,  entitled 
to  pav  the  mortgage,  although  he  was  not  bound  to  do  so.  Again,  it  was  argued 
for  the  Appellants  that  it  could  not  be  intended  that  the  Testator  should  not  only 
lose  the  estate  and  the  purchase-money,  but  be  liable  also  to  pay  the  mort£  E 
far  as  it  might  exceed  the  [159]  purchase-money:  but  in  addition  to  what  has  been 
ilreadv  said  as  to  the  vendor's  liability  to  pay  the  mortgage,  it  is  to  be  observed 
:hat  the  vendor,  the  Testator  of  the  Appellants,  entered  into  this  Bond  with  full 
snowledtre  of  the  nature,  if  not  of  the  extent,  of  the  claim  against  the  estate,  and 
hat  with  that  knowledge  lie  thought  it  for  his  interest  to  give  the  Bond  rather  than 
ose  the  opportunity  of  selling  the  estate.  It  appears  indeed  from  the  evidence 
hat  he  thought  but  lightly  of  the  claim.  He  cannot,  we  think,  be  entitled  to  visit 
jpon  the  Respondent  the  erroneous  opinion  which  he  may  have  formed  of  the 
.aliditv  or  amount  of  the  claim.  That  the  Respondent  also  knew  of  the  claim 
loes  not  seem  to  us  to  alter  the  case,  as  he  took  an  indemnity  against  it.  It  was 
urther  argued  for  the  Appellants  that  the  Respondent  was  not  entitled  to  recover 
he  costs  paid  by  him  to  Rosetta  Terry,  or  the  costs  incurred  by  him  in  defending 
ler  suit,  and  authorities  were  referred  to  as  to  damages  in  cases  of  eviction  :  but 
m  looking  into  these  authorities  they  do  not  appear  to  us  to  support  the  Appellants' 
ontention.  On  the  contrary,  in  most,  if  not  all  the  cases,  the  costs  of  defendim_' 
he  title  seem  to  have  been  allowed.  We  do  not  think  it  necessary,  however,  to  enter 
nto  a  minute  examination  of  the  authorities  on  this  subject,  for  we  do  not  think 
hat  this  case  can  be  governed  by  the  cases  on  eviction.  The  intention  of  the  pa 
ippears  to  us- to  have  been  that  the  Respondent  should  be  fully  indemnified  to  the 
stent  of  the  liabilitv  upon  the  Bond,  and  as  he  was  to  continue  to  be  the  owner  of 
he  estate,  we  think  that  he  was  well  entitled  to  defend  the  proceedings  instituted  by 
Josetta  Terrv.  more  especially  as  those  proceedings  [160]  extended  to  the  recovery 
f  the  estate  itself,  and  not  of  the  mortgage  money  only.  We  are  of  opinion,  there- 
ore,  that  the  Respondent  was  entitled  to  be  allowed  the  costs  incurred  in  defending 
losetta  Terry's  suit:  and  as  these  costs,  together  with  the  principal  and  int- 
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paid  upon  the  mortgage,  exceed  the  £4,000,  made  payable  by  the  Bond,  we  think 
that  the  motion  for  the  injunction  in  this  ea.se  was  properly  refused.     We  shall, 
therefore,  humbly  recommend  Her  Majesty  to  dismiss  this  appeal:  but  having 
gard  to  what  was  said  upon  the  hearing  of  the  former  appeal,  and  to  the  difficuhv 
of  the  ease,  we  shall  recommend  that  the  appeal  be  dismissed  without  costs. 

[Mews'  Dig.  tit.  DEED  AND  BOND,  F.  3  Of  Indemnity.  H.  7  Staying  Proceeding!; 
tit.   PENALTY.  A.   2  b.     S.C.    12,  W.R.  654.] 


[161]     ON  AX  APPEAL  FROM  HER  MAJESTY'S  SUPREME  CONSULAR 

COURT.  CONSTANTINOPLE. 

GEORGE  MICHAEL  PAPAYANNI  and  Others.— Appellants;  THE  RUSSIAN 
STEAM  NAVIGATION  AND  TRADING  COMPANY,— Respondents  *  [July 
10.  11.  18,  and  25,  1863]. 

The  -  Laconij..'' 

Between   Christian  States  a  claim  of  jurisdiction,  or  exemption  from  jurisdic- 
tion, must  be  founded  on  Treaty  or  engagement  of  similar  validity.     A  wide 
Serence,  however,  exists  in   almost   all  transactions,   whether  political  or 
mercantile,  between  Oriental  and  Christian  States,  where  a  cession  of  juris- 
diction may  be  expressed  by  usage  and  acquii  =  2  Moo.  P.C.  (N.S.)  181]. 

The  Ottoman  Government  has  long  acquiesced  in  allowing  the  British  Govern- 
ment a  jurisdiction  between  British  subjects,  and  subjects  of  other  Christian 
States,  which  jurisdiction  is  exercised  bv  means  of  Consular  Courts  [2  M 
P.C.  (N.S.)  183]. 

There  is  no  compulsory  power  in  an  English  Court  in  Turkey  over  any  but 
English  subjects:  but  a  Russian,  or  other  Foreigner,  may  voluntarily  submit 
to  the  jurisdiction  of  such  a  Court,  with  the  consent  of  his  Sovereign  [2  Moo 
P.C.  (N.S.)  184]. 

No  objection  is  tenable  to  the  jurisdiction  of  the  British  Consular  Court  between 
British  and  Russian  subjects,  authorized  by  a  decree  of  the  Russian  Chan- 
cellerie.  to  submit  to  such  jurisdiction  :  and  it  is  not  competent  to  a  British 
suitor  to  raise  such  objection  [2  Moo.  P.C.  {N.S.)  182]. 

The  Consular  Court  at  Constantinople  possesses  a  jurisdiction  in  rem.  in 

of  collision  between  British  and  Foreign  ships,  but  although  that  Court  has 
such  jurisdiction,  it  does  not  involve  the  administration  of  the  Common 
law  of  England.  Where,  therefore,  the  Judicial  Committee  were  of  opinion 
that  it  did  not  sufficiently  appear  that  both  parties,  as  held  in  the  Court 
below,  were  equally  to  blame,  they  refused  to  confirm  the  decision  of  the 
Consular  Court  decreeing  a  division  of  damages  according  to  the  maritime 
rule,  but  dismissed  the  appeal  in  an  action  and  cross-action,  on  the  ground 
that  neither  party  had  proved  their  case  [2  Moo.  P.C.  (N.S.)  187-189]. 

This  was  an  appeal  from  two  judgments  in  an  action  and  cross-action,  being  a 
claim  and  counter-claim,  respecting  damage  by  collision  off  the  Island  of  Marmora. 
whereby  the  steamer  Col-chide  was  lost,  pronounced  by  the  Judge  of  the  Supreme 
Con-[162]-sular  Court  at  Constantinople,  who  held  both  parties  equally  to  blame,  and 
decreed  both  panics  to  bear  a  moiety  of  the  dam; ■_  sioned  by  the  loss 

!         \  re  British  subjects  domiciled  in  England,  and  owners  of  the 

Laconia.      The    Respondents    were    Russian    subjects.    "The    Russian    Steam    N.i 
tion    and   Trading   Company,"   a    public   Company,    incorporated    by   an    Imperial 
ukase  of  Ilis  Majesty  the  Emperor  of  Russia,  and  were  the  owners  of  the  steam 
ship  Cold. 

Lord  Kingsdown,  Dr.  Lushington,  and  Sir  Edward  Ryan. 
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As  the  principal  question  in  the  appeal  turned  upon  the  jurisdiction  of  Bei 
Majesty's  Supreme  Consular  Court  al  Constantinople,  it  is  accessary  to  statu  briefly 
t lie  history  of  the  British  Consular  jurisdiction  in  the  Levant. 

In  the  year  L606,  by  Letters  Patent  of  James  I.,  the  Corporation  called  "The 
rnor  and  Company  of  Merchants  of  England  trading  to  the  Levant  Seas,"  was 
tituted   and  endowed   with   certain   i  d    privileges.       These   wen 

firmed   by   Letters    Patent   of  Charles  II.,   in    1662,   whereby   further    rights    and 
privileges   were  granted  to  the  Company,  including  a   power  to  appoint   Consuls 
and  Vice-Consuls  in  all  the  places  in  the  dominions  of  the  Grand  Seignior, 
other  places  in  the  Levant  Seas;  Buch  Consuls  [163]  and  Vice-Consuls  to  have  autho- 
rity to  govern  all  Merchants  being  Bubjects  of  His  Majesty,  and  to  administi 
them  full,  speedy,  and  upright  justice,  in  all  their  plaints,  cau  d  contentions, 

among  them,  begun  and  to  begin  in  the  said  dominions,  and  to  pacify  all  manner 
of  discords  among  them,  for  the  better  government  of  the  Merchants,       The  Bye 
of  the  Company,  revised,  from  time  to  time,  and  apparently  for  the  last  time 
in  the  year  1821,  directed  the  Consuls  and  Vice-Consuls  to  exercise  their  powi 

The  rights  of  the  Company  and  the  trade  to  the  Levant  were  further  regulated, 
from  time  to  time,  by  various  Statutes  passed  in  the  reigns  of  George  II  and  George 
III.,  which  were  recited  and  repealed  by  the  6th  Geo.  IV.,  c.  33,  by  which  the  Company 
in  effect  was  dissolved,  and  their  property  transferred  to  the  Crown,  and  their 
jurisdiction  over  His  Majesty's  subjects  resorting  to  the  ports  of  the  Levant  ■ 
in  Consular  officers,  appointed  by  His  Majesty. 

The  capitulations  and  articles  for  peace  between  Great  Britain  and  the  Ottoman 
Empire,  as  agreed  upon,  augmented  and  altered  at  different  periods,  were  finally 
confirmed  by  the  Treaty  of  Peace  concluded  at  the  Dardanelles  in  1S09. 

By  the  Kith  and  24th  Articles  of  that  Treaty  the  Sultan  agreed  a*  follows: — "  16. 
That  if  there  happen  any  suit  or  other  difference,  or  dispute,  among  the  English 
themselves,  the  decision  thereof  shall  be  left  to  their  own  Ambassador,  or  Consul. 
according  to  their  custom,  without  the  Judge,  or  other  Governors  our  slaves,  inter- 
meddling with  them.''  "  24.  That  if  any  Englishman,  or  other  subject  of  that 
nation,  shall  be  involved  in  any  law-suit,  or  other  affair  connected  [164]  with  law, 
the  Judge  shall  not  hear  nor  decide  thereon  until  the  Ambassador.  Consul,  or  inter- 
preter shall  be  present;  and  all  suits  exceeding  the  value  of  1000  aspers  shall  be 
heard  at  the  Sublime  Port,  and  nowhere  else  "  (the  text  of  the  entire  Treaty  is  printed 
in  Hertslet's  Treatises,  etc.,  2nd  vol.,  p.  'i46). 

The  Statute,  6th  and  7th  Will.  IV..  c.  78,  was  passed  in  lS-'!6.  in  consequence  of  the 
in.  id, it  ion  of  a  Parliamentary  Commission  of  the  preceding  year  (see  Report 
of  Sel.  Com.  on  Consular  establishments.  22nd  August,  1835,  pp.  175.  183-5).  The 
first  section  recited,  that  by  Treaties  and  capitulations  subsisting  between  His  Majesty 
and  the  Sublime  Ottoman  Porte,  full  jurisdiction  and  control  over  British  subjects 
within  -the  Ottomon  dominions,  in  matters  in  which  such  British  subjects  were 
exclusively  concerned,  had  been  conferred  upon  the  British  Ambassadors  and  Consuls 
appointed  to  reside  within  the  said  dominions;  and  enacted,  that  His  Majesty  niiuht. 
by  Order  in  Council,  make  regulations  concerning  the  jurisdiction,  civil  as  well  as 
criminal,  over  His  Majesty's  subjects  resorting  to  the  ports  within  the  Ottoman 
dominions,  to  be  exercised  by  His  Majesty's  Ambassador,  or  Consul  Officer,  and  might 
-  dish  forms  of  proceedings.  The  2nd  section  recited,  that  cases  occasionally 
within  the  dominions  of  the  Ottoman  Porte,  wherein  the  interposition  of  His 
Majesty's  Ambassador  or  Consular  Officer  was  required  by  the  subjects  of  other 
Christian  powers  in  the  determination  of  differences  or  disputes  between  such  persons 
and  British  subjects;  and  enacted,  that  His  Majesty  might,  by  Order  in  Council, 
make  Regulations  for  the  guidance  of  His  Ambassadors,  or  Consular  [165]  Officers. 
in  such  cas.s.  such  Order  not  to  be  binding  until  six  months  after  it  should  have  been 
laid  before  both  Houses  of  Parliament.  This  Act  was  subsequently  repealed  bv 
Statute.  6th  and  7th  Vict.,  c.  94.  The  first  section  of  which  recites,  that  bv  Treaty, 
capitulation,  grant,  usage,  sufferance,  and  other  lawful  means,  Her  Majesty  hath 
power  and  jurisdiction  within  divers  countries  and  places  out  of  Her  Majesty's 
dominions,  and  that  doubts  have  arisen  bow  far  the  exercise  of  stub  power  and 
jurisdiction  is  controlled  by  and  dependent  on  the  laws  and  customs  of  this  realm  : 
and  enacts,  that  Her  Majesty  may  exercise  any  power  or  jurisdiction  which  Her 
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Majesty  now  hath,  or  may  at  any  time  hereafter  have,  within  any  country  or  place 
out  of  Her  Majesty's  dominions,  in  the  same  and  as  ample  a  manner  as  if  Her  Ma 
had  acquired  such  power  or  jurisdiction  by  the  cession,  or  conquest,  of  Territory. 
The  second  section  enacts,  that  every  act  which  may  at  any  time  be  done  in  pur- 
suance of  any  such  power  or  jurisdiction  of  Her  Majesty  shall,  in  all  Courts  Ecclesi- 
astical and  Temporal,  and  elsewhere  within  Her  Majesty's  dominions,  be  in  all 
-  -.  and  to  all  intents  and  purposes  whatsoever,  as  valid  and  effectual  as  though 
the  same  had  been  done  according  to  the  Local  law  then  in  force  within  such  country 
or  place.  The  third  section  authorizes  any  Court  Ecclesiastical  or  Temporal,  in 
Her  Majesty's  dominions,  to  procure,  where  necessary,  evidence  of  any  such  power 
or  jurisdiction,  by  application  to  one  of  Her  Majesty's  Principal  Secretaries  of 
State. 

In  pursuance  of  this  Statute  various  Orders  in  Council  were  issued  by  Her 
Majesty. 

By  an  Order  in  Council  of  the  "2nd  October,  1843,  [166]  reciting  that  a  customary 
jurisdiction,  criminal  as  well  as  civil,  had  been  exercised  on  behalf  of  Her  Majesty 
by  Her  Majesty's  Ambassadors  and  other  Consular  Officers  in  the  Ottoman  dominions, 
it  was  provided  that  such  Officers  should,  until  further  order,  continue  to  exercise 
the  same,  and  should  observe  the  customary  forms  of  procedure. 

In  transmitting  the  above  Order  of  the  "2nd  of  October.  1843,  to  Her  Majesty's 
Consuls  in  the  Levant.  Her  Majesty's  Minister  for  Foreign  Affairs  sent  a  circular, 
dated  6th  of  October.  1813.  whereof  the  following  was  an  extract: — "  The  effect  of 
this  Order  is  to  relieve  you  from  the  serious  responsibility  under  which  you  have 
hitherto  acted,  with  regard  to  matters  of  jurisdiction,  by  giving  to  your  proceedings 
in  such  matters,  the  sanction  and  authority  of  daw.  which  in  many  instances  have 
heretofore  been  wanting  to  them.  But  you  will  clearly  understand  that  this  Order 
goes  no  further.  You  must  not  exceed  the  limits,  which  prudence,  or  convenience, 
have  hitherto  prescribed  to  you.  until  such  time  as  Her  Majesty  shall  be  pleased, 
by  a  further  Order,  to  give  you  the  additional  authority,  which  circumstances  may 
appear  to  require  to  be  vested  in  you.  The  present  measure  is  designed  solely  for 
vour  protection  against  the  consequences  of  acting  without  lawful  authority  :  the 
subsequent  measures  will  tequire  to  be  seriously  considered  before  they  are  promul- 
gated, but  thev  will  in  due  time  be  communicated  to  vou  "  (this  circular  is  to  be  found 
in  Vol.  XXXVi.  of  the  State  Papers,  p.  S3 3  . 

By  an  Order  in  Council  of  the  19th  June,  1844.  which  revoked  the  criminal  jurisdic- 
tion given  by  the  [167]  Order  of  the  2nd  of  October.  1843  (printed  m  6  Hertslet'a 
Treatises,  p.  843).  provision  was  made  for  the  exercise  of  criminal  jurisdiction  over 
British   subjects   in   respect   of  crimes   committed   within   the   Ottoman   domii 
This,  however,  was  revoked  by  a  subsequent  Order  in  Council  of  27th  of  August.  I860. 

In  transmitting  the  Order  of  the   19th  June,   1844.  to  Her  Majesty's  Consular 

servants  in  the  Ottoman  dominions,  the  Earl  of  Aberdeen,  Her  Majesty's  Minister 

for  Foreign  Affairs,  sent  therewith  a  Circular,  dated  the  2nd  of  July.  1844.  whereof 

the  following  was  an  extract: — "  The  right  of  British  Consular  officers  to  esi 

any  jurisdiction  in  Turkey  in  matters  which  in  other  countries  come  exclusively  under 

the  control  of  the  local  magistracy,  depends  originally  on  the  extent  to  which  that 

right  lias  been  conceded  bv  the  Sultans  of  Turkev  to  the  British  Crown,  and.  there- 
-  • 

fore,  the  right  is  strictly  limited  to  the  terms  in  which  the  concession  is  made. 

"  The  right  depends,  in  the  next  place,  on  the  extent  to  which  the  Queen,  in 
exercise  of  the  powers  vested  in  Her  Majesty  by  Act  of  Parliament,  may  be  pli 
to  grant  to  any  of  Her  Consular  servants  authority  to  exercise  jurisdiction  over 
British  subjects,  and,  therefore,  the  Orders  in  Council  which  may,  from  time  to 
time,  be  issued,  are  the  only  warrants  for  the  proceedings  of  the  Consuls,  and  exhibit 
the  rules  to  which  they  must  scrupulously  adhere. 

"  This  state  of  things  in  Turkey  is  an  exception  to  the  system  universally  em- 
ployed among  Christian  nations.  But  the  Ottoman  Emperors  having  waived,  in 
favour  of  Christian  powers,  rights  inherent  in  territorial  sovereignty,  such  Christian 
powers,  [168]  in  taking  advantage  of  this  concession,  arc  hound  to  provide  as  far 
as  possible  against  any  injurious  effects  resulting  from  it  to  the  territorial  Sovereign  : 
and  as  the  maintenance  of  order,  and  the  repression  and  punishment  of  crime,  are 
objects  of  the  greatest  importance  in  every  civilized  community,  it  is  obligatory  upon 

8*64 
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the  Christian  powers,  standing  as  they  do  in  Turkey,  in  so  far  as  their  own  subject 
rned,  in  the  place  of  the  territor       -  gn,  to  provide  as  far  as  possibli 

these  great  ends. 

Ilir  present   Order   in  Council   baa  !■■■  '1  for  this  inii-pi.se.     But  it   is 

Lai  tint  Her  Majesty  -  i  onsular  Officers  in  Turkey  ahould  bear  in  mind  that, 
in  conferring  upon  them  powers  of  jurisdiction  of  such  a  comprehensive  and  unusual 
character,  Her  Majesty's  Government  do  ii"t  desire  that  those  powers  should  be 
needlessly  or  lightly  employed;  ami  that,  on  the  contrary,  whenever  differences  ran 
be  adjusted  in  a  conciliatory  manner,  auch  a  termination  should  be  promoted  and 

.mended  ;  and  that  whenever  crimes  are  t"  be  punished,  certain  and  bj 
rather  than  severe  punishment  is  to  be  preferred. 

By  an  Order  in  Council  of  the  27th  of  August,  l.s.">7.  reciting,  that  it  was  ex- 
pedient  to  Mill  further  provide  for  the  inure  efficient  exercise  of  the  power 
jurisdiction  customarily  and  as  of  right  exercised  on  behalf  of  Her  Majesty,  bj  II 
Majesty's  Ambassadors  and  other  officers  within  the  Ottoman  dominions;  provision 
was  made  in  the  1st  article  for  the  appointment  of  an  (  Ifficer  w  ho,  in  judicial  matters. 
ahould  represent  the  Consul-General  at  Constantinople,  and  be  called  the  "  Judgi 
of  the  Supreme  Consular  Court  of  Constantinople,"  ami  the  same  jurisdiction  [169] 
was  vested  in  him  which  the  Consul-General  bad  previously  exercised.  The  Kith 
article  authorized  the  Judge  to  establish  rules  of  practice,  such  rules  to  be,  as  far 
as  possible,  in  conformity  with  those  established  in  the  County  Courts  of  England, 
regard  being  had  t"  t he  difference  of  local  circumstances  and  long-established 
custom.  The  16th  article  gave  an  appeal  from  the  decision  of  any  Consul  in  a 
suit  of  civil  nature  to  the  Judge.  The  21st  article  gave  an  appeal  from  the  decision 
of  the  Judge  in  any  civil  suit  to  the  Judicial  Committee  of  Her  Majesty's  Privy 
Council.  The  L'-'ird  article  authorized  the  Judge,  or  the  Consul  of  the  district,  to 
hear  civil  suits  in  which  British  subjects  were  Plaintiffs  aud  the  Defendants  were 
Ottoman  subjects  or  the  subjects  of  other  Powers  in  amity  with  Her  Majesty. 

The  whole  of  this  Order,  together  with  the  other  Orders  hereinbefore  mentioned, 
were  revoked  bv  an  Order  in  Council  of  the  27th  of  August,  1860,  which  Order  was 
the  one  in  operation  at  the  time  when  the  judgments  appealed  from  in  this  case 
were  pronounced.  This  Order  recited,  among  other  matters,  that  Her  Majesty 
has  had,  and  now  has,  power  and  jurisdiction  in  the  Ottoman  dominions,  and  that 
it  is  expedient  to  revise  and  consolidate  the  provisions  of  the  former  Orders,  and 
to  make  further  provision  for  the  due  exercise  of  Her  Majesty's  power  and  jurisdic- 
tion aforesaid,  and  for  the  more  regular  and  efficient  administration  of  justice,  and 
the  better  maintenance  of  order  among  all  classes  of  Her  Majesty's  subjects  and  of 
persons  enjoying  Her  Majesty's  protection  resident  in  or  resorting  to  the  dominions 
of  the  Sublime  Ottoman  Porte.  The  4th  article  directs,  that  Her  Majesty's  jurisdic- 
tion exercisable  in  the  dominions  of  the  [170]  Sublime  Ottoman  Porte  shall  be 
exercised  according  to  the  provisions  of  the  Order,  and  not  otherwise.  The  5th  article 
orders  that,  subject  to  the  other  provisions  of  the  present  Order,  the  civil  and  criminal 
jurisdiction  shall,  as  far  as  circumstances  admit,  be  exercised  upon  the  principles 
of  the  Common  law,  the  rules  of  Equity,  the  Statute  law.  and  other  law  for  the  time 
beiiiLr  in  force  in  England,  and  with  all  the  powers  vested  in  and  pursuant  to  the 
course  of  procedure  and  practice  observed  by  and  before  Courts  of  Justice,  and 
Justices  of  the  Peace  in  England,  according  to  their  respective  jurisdictions  and 
authorities.  The  13th  article  orders,  that  Her  Majesty's  jurisdiction,  civil  and 
criminal,  exercisable  in  the  dominions  of  the  Sublime  Ottoman  Porte,  shall,  for  and 
within  the  district  of  the  Consulate  General  of  Constantinople,  be  vested  exclusively 
in  the  Supreme  Consular  Court  as  its  ordinary  original  jurisdiction.  The  26th 
article  orders,  that  the  Supreme  and  every  other  Consular  Court  shall  be  a  Court  of 
Law  and  Equity,  and  (subject  to  the  other  provisions  of  the  Order)  shall  have  and 
may  exercise  all  jurisdiction,  power  and  authority,  legal,  equitable  or  other,  which 
any  Consul  of  Her  Majesty  by  custom  has  or  may  exercise  in  the  dominions  of  the 
Sublime  Ottoman  Porte.  By  articles  27  to  150,  special  jurisdiction  is  given  t.>  the 
Court  in  Bankruptcy,  Matrimonial  causes  and  Probate.  The  64th  a.  tide  orders, 
that  the  Supreme  and  other  Consular  Court,  according  to  its  respective  jurisdiction, 
and  in  conformity  with  the  rules  relating  to  suits  between  British  subjects,  may 
determine  any  suit  of  a  civil  nature,  instituted  by  a  subject  of  any  state  in  amity 
P.C.  iv.   '  B65  28 
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with  Her  Majesty  against  a  British  subject,  provided  the  [171]  Plaintiff  comply  with 
certain  conditions.  The  66th  article  orders,  that  the  Judge  of  the  Supreme  Consular 
Court  mar  frame  rules  to  regulate  procedure  and  practice,  such  rules  to  be  approved 
bv  one  of  Her  Majesty's  Principal  Secretaries  of  State.  The  69th  article  makes 
provision  for  appeals  from  the  Supreme  Consular  Court  to  Her  Majesty  in  Cov. 

In  pursuance  of  this  Order,  certain  Rules,  dated  the  30th  of  November.  1860, 
were  framed  by  the  then  Judire  of  Her  Majesty's  Supreme  Consular  Court.  No  pro- 
vision whatever  was  made  in  these  rules,  or  in  the  forms  or  tables  of  fees  annexed 
to  them,  for  exercising  Admiralty  jurisdiction,  or  for  proceedings  in  rem,  although 
the  date  of  these  rules  is  subsequent  to  the  rules  of  the  High  Court  of  Admiralty  of 
the  29th  November.  lfo9.  and  now  in  force  in  that  Court. 

Since  the  judgments  appealed  from  were  pronounced,  the  Order  in  Council  of 
the  27th  August.  1860,  had  been  repealed  and  new  regulations  established  by  an 
Order  in  Council  of  the  9th  of  January.  1863.  by  the  36th  article  of  which  the  Supreme 
Consular  Court  of  Constantinople  is.  in  express  terms,  constituted  a  Vice-Admiralty 
Court,  with  Vice-Admiralty  jurisdiction. 

On  the  19th  of  April.  1862,  proceedings  were  commenced  by  the  Responde  • 
who  filed  in  Her  Majesty's  Supreme  Consular  Court  at  Constantinople,  a  decree  of 
the  Russian  Chaneellerie  authorizing  them  to  submit  to  the  jurisdiction  of  Her 
Majesty's  Consular  Court,  against  the  steamship  Laconia,  the  property  of  the  Appel- 
lants, praying  that  the  Court  would  pronounce  against  that  ship  for  £43,000,  the 
damage  sued  for  in  the  cause,  by  reason  of  the  collision  which  took  place  off  the 
Island  of  Marmora,  and  for  the  costs  of  the  suit  to  be  paid  to  the  owners  of  the 
steamer  CoMi  vie :  and  for  further  relief. 

[172]  The  Appellants  entered  a  protest  against  the  jurisdiction  of  the  Supreme 
Consular  Court  to  entertain  the  cause  of  collision,  it  being  a  proceeding  in  rem. 

After  hearing  Counsel  on  the  protest  the  learned  Judge.  Sir  Edward  Hornby, 
on  the  22nd  of  May.  1,>62.  gave  judgment  as  follows: — "The  Court  affirms  its 
jurisdiction,  not  on  the  ground  that  it  is  irt  of  Admiralty,  or  that  it  has  jurisdic- 

tion in  all  cases  taken  cognizance  of  by  Courts  of  Admiralty,  but  simply  on  the  ground 
that  it  has  jurisdiction  in  cases  of  collision  within  Turkish  waters,  and  that  it  can 
exercise  that  jurisdiction  in  rem  as  well  as  in  personam.  The  Court  further  observes, 
that  although  it  is  true  no  mention  of  a  jurisdiction  in  actions  in  rem  is  specially 
made  in  the  Order  of  Council  of  the  27th  August.  1860,  yet.  under  the  26th  section 
of  that  Order.  '  all  jurisdiction,  power  and  authority.  legal,  equitable,  or  other,  which 
any  Consul  of  Her  Majesty,  by  custom,  has  or  may  exercise  in  the  dominions  of  the 
Sublime  Ottoman  Porte,'  is  specially  reserved  to  Consular  Courts,  and  there  is  no  doubt 
that  Consuls  in  the  Levant  have  customarily  exercised,  and  still  continue  to  es« 
jurisdiction  over  ships  in  the  sense  of  ordering  their  detention  and  sale.  In  a>  I 
on  Bottomry  bonds,  vessels  are  constantly  stopped,  sequestered,  and  sold.  Claims 
are  marshalled  and  satisfied  by  sale  of  the  res,  and  indeed  the  rules  of  the  Maritime 
law  in  the  apportionment  of  damages,  in  cases  of  collision,  have  been  followed.  The 
Court  calls  also  attention  to  the  4th.  5th.  and  13th  sections  of  the  Order  in  Council. 
It  is  not  to  be  doubted  but  that  Her  Majesty  has  in  the  Levant  jurisdiction  in  rem 
as  well  as  in  personam,  in  other  words,  that  she  has  a  jurisdiction  in  Admiralty  in 
the  same  way  as  she  has  a  Common  Law  and  Equity  jurisdiction,  for  [173]  such 
jurisdiction  would  naturally  follow  any  cession,  or  conquest,  of  territory.  By  the 
4th  section,  all  the  jurisdiction,  whatever  it  may  be,  is  to  be  exercised  under  and 
according  to  the  provisions  of  the  Order  in  Council.  By  the  5th  section,  '  such 
jurisdiction  is  to  be  exercised,  so  far  as  circumstances  will  admit,  in  conformity  with 
the  Common  law.  the  rules  of  Equity,  the  Statute  law.  and  other  law  for  the  time 
being  enforced  in  England.'  This  section,  therefore,  contemplated  the  exeiv- 
jurisdiction  in  conformity  with  some  other  law  than  the  Common  or  Statute  law, 
and  it  is  fair  to  pr<  i  it  by  this  term.  '  other  law."  was  meant,  if  occasion  should 

arise   for   its   application,  the   Maritime   law.   and   when    reference   is  made   to  the 
vation  contained  in  tl  lause,  it  is  clear  that  Her  Majesty  intended  to 

delegate  to  Consular  Courts,  established  under  the  Order  in  question,  the  ; 
sercise  all  her  jurisdiction  in  the  Levant,  other  than  the  Common  law.  ru 
Equity,  and  Statute  law  which  the  Consuls  had.  by  custom,  exercised  in  the  dominion! 
of  the  Sublime  Ottoman  Porte.     The  Court  also  draws  attention  to  the  fact  that 
practically,  as  between  the  different  Foreign  Consular  Courts  in  the  Levant,  much 
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proc 1-  from  and  depends  mi  n  principle  of  reciprocity.     To  a  g 

has  created   .1   certain   uniformity  and  of  action   with    reference  '"  the 

exercise  of  different  jurisdictions  possessed  by  the  differenl  Consulates,  and  for  the 
Supreme  Court  to  ■  now,  that   it  will  no  longer  recognize  a  custom  s.. 

observed,  generally  known  and  acted  on,  of  stopping  ships,  t..  answer  claims  u] 

them,  would  be  productive  not  only  of  great  inconvenience  but  of  great  ii  j 
in  a  great  many  cases  individual-  who  had  Buffered  grievous  w  rong  [174]  and  injury 
would  be  practically  without  remedy.  To  take  the  present  cases  an  instance,  the 
result  of  leaving  the  remedy  which  the  Plaintiffs  in  this  action  claim  to  have  for  the 
undoubted  loss  they  have  sustained,  to  be  enforced  against  the  Captain  of  the  Laconia, 
would  be  practically,  in  all  probability,  to  deprive  them  altogether  of  the  compensa- 
tion to  which,  it'  they  arc  justified  in  the  <l.iim  they  make,  they  would  be  ei  titled, 
because  ii  is  absurd  to  Buppose  that  the  Captain  is  worth  £40,000.  The  owners 
are  not  within  the  jurisdiction  of  this  Court,  and.  in  all  probability,  it  would  be 
impossible  to  carry  on  this  action  with  any  chance  of  success  in  England,  in  con- 
sequence of  the  difficulties  attending  the  utter  absence  of  jurisdict  ion  over  «  n  n<  sses 
in  this  country,  from  the  variety  of  independent  nationalities,  and.  so  far  a 
ship  itself  is  concerned,  she  might  be  sold  here,  or  otherwise  disposed  of,  and  never 
be  placed  within  the  jurisdiction  of  the  English  Court  of  Admiralty." 

The  learned  Judge  gave  special  h  ave  to  appeal  to  the  Queen  in  Council  from  this 
judgment,  but  refused  to  stay  the  proceedings  pending  the  appeal. 

The  owners  of  the  Laconia  thereupon  put  in  their  answer  imputing  the  whole 
blame  of  the  collision  1,,  the  Captain  and  crew  of  the  Oolchide,  and  they  afterwards 
commenced  a  cross-action  against  the  ColcMde. 

It  appeared  from  the  evidence  of  the  witnesses  examined,  that  the  collision  took 
place  about  midnight,  oil'  the  Island  of  Marmora.  The  vessels  were  proceeding  or 
almost  opposite  courses :  the  Golchidt  steeringW.  .1  S.,  going  11.',  knots  an  hour,  with 
a  current  slightly  in  her  favour:  the  La-conia  steering  E.X.E..  and  going  8i  knots. 
[175]  It  appeared  that  before  the  collision  the  helm  of  the  Larnnia  was  ported  so  as 
to  alter  her  course  six  points,  and  her  engines  were  stopped,  and  that  the  helm  of  the 
Colchide  was  starboarded,  her  engines  continuing  to  work  at  full  speed:  that  in 
result  the  starboard  main  chains  of  the  Colchide  came  in  collision  with  the  port  bow 
of  the  Laconia,  whereby  the  Colchide  sank  almost  immediately,  causing  a  deplorable 
loss  of  life. 

The  case  of  the  Colchide  was.  that  the  white  light  of  the  Laconia  was  originally 
seen  nine  miles  distant,  about  half  a  point  on  the  starboard  bow  ;  and  that  about, 
fifteen  minutes  afterwards  the  green  light  of  the  Laconia  also  appeared,  then  distant 
three  or  four  miles,  bearing,  as  the  Master  of  the  Colchide  said,  three  or  four  points. 
the  first  officer  one  point,  on  the  starboard  bow  :  that  the  helm  of  the  Colchide  was  then 
starboarded  one  point  :  that  after  a  further  interval  of  from  ten  to  fifteen  minutes 
(during  which  time  the  white  and  green  lights  continued  in  view)  the  red  light  of  the 

mia  suddenly  appeared,  disnnit  .". r  400  yards  or  less,  bearing  six  points  on 

the  starboard  bow  :  that  the  helm  of  the  Colchide  was  thereupon  putt  hard  a-starboard, 
her  engines  being  kept  at  full  speed,  and  that  the  collision  immediately  occurred. 

The  case  of  the  Laconia  was,  that  the  white  light  of  the  Colchide  was  seen  ahead, 
distant,  about  three  miles,  by  the  look-out  man.  who  struck  the  usual  signal,  three 
bells  :  that  the  officer  of  the  watch,  who  was  on  the  bridge,  not  being  able  to  observe 
the  object  signalled,  though  endeavouring  so  to  do,  ordered  the  helm  to  be  ported, 
which  being  done,  he  observed  the  white  light,  two  points  on  the  port  bow-,  distant 
about  two  miles  :  in  three  or  four  minutes  he  observed  the  [176]  Colch  i<!e  approaching, 
as  if  under  a  starboard  helm,  and  thereupon,  by  his  order,  the  helm  of  the  Laconia 
was  put  hard  a-port,  and  the  engines  were  stopped.     The  Loronia  had  paid  off  six 

points  before  the  collision. 

On  the  5th  of  November,  1862,  the  same  learned  Judge  delivered  judgment  on  the 
merits  in  both  actions,  pronouncing  that  both  parties  were  in  fault,  and  that  the 
damage  done  in  each  ship  should  be  added  together,  and  each  party  should  bear  a 
moiety  of  the  total  amount,  and  that  neither  party  should  pay  nor  receive  costs. 

From  this  decision,  and  from  the  judgment  affirming  the  jurisdiction  of  the 
Consular  Court,  the  present  appeals  were  brought. 

Mr.  Brett.  Q.C.,  and  Mr.  V.  Lushingtofi,  for  the  Appellants. — First,  as  to  the 
jurisdiction.     At  the  time  of  the  institution  of  these  actions.  Her  Majesty's  Supreme 
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Consular  Court  at  Constantinople  had  no  jurisdiction  to  entertain  the  suits,  as  the 
cause  of  action  arose  between  Russian  and  British  subjects  beyond  the  local  limits 
of  the  authority  of  the  British  Consul.  The  jurisdiction  claimed  was  founded  on 
that  formerly  possessed  by  the  Consuls  in  the  Levant,  and  cannot  be  extended  beyond 
the  jurisdiction  conceded  bv  Treaty.  Now.  the  Treaties  between  Turkey  and  Great 
Britain,  and  certainly  the  Treaty  of  the  Dardenellev  of  1809,  fall  far  short  of  con- 
ceding such  a  right  as  that  of  deciding  between  two  Foreign  parties.  It  may  be  true, 
that  if  any  Statute  had  gone  the  length  of  enjoining  the  Consul  to  entertain  such  a 
suit  as  this,  lie  was  bound  to  hear  it,  but  we  submit  that  no  Statute,  or  Order  in 
Council,  could  enlarge  the  juris-[177]-diction.  which  is  simply  that  which  the  Sultan 
has  ceded  by  Treaty  to  Her  Majesty.     Again,  j>  that  both  the  Turkish  and 

British  Governments  had  conceded  the  jurisdiction  in  question,  it  could  not  be  en- 
forced against  a  Russian  subject.  The  authority  in  this  ease  of  the  Russian  Chan- 
cellerie  could  not  have  had  effect,  for  consent  to  a  subject  to  sue  does  not  give  jurisdic- 
tion. It  must  be  conceded,  that  a  Russian  at  Constantinople  could  not  be  forced  into 
the  Consular  Court.  Neither  has  the  Consul  means  of  enforcing  a  judgment  pro- 
nounced against-  a  Russian  subject :  that  being  so.  the  rule  of  reciprocity  applies,  for 
if  an  English  subject  cannot  enforce  a  judgment  against  a  Russian  subject,  neither 
can  a  Russian  subject  enforce  a  judgment  against  an  English  subject.  The  Turkish 
Government  has  never  by  Treaty,  or  custom,  assented  to  such  a  jurisdiction  being 
exercised.  The  Treaty  of  the  Dardanelles  expressly  mentions  "  Englishmen,  or  other 
subjects  of  Great  Britain."  and  gives  no  jurisdiction  to  the  Consul  betw-een  English 
subjects  and  the  subjects  of  other  Foreign  powers.  Neither  has  the  British  Govern- 
ment assented  to  such  a  jurisdiction,  for  it  can  have  no  power  to  impose  a  jurisdic- 
tion upon  Russian  subjects,  or  to  legislate  by  Order  in  Council,  so  as  to  regulate  in 
Constantinople  disputes  where  Foreigners  not  owing  Her  Majesty  allegiance  are  con- 
cerned. The  Statute.  6th  and  7th  Will.  IV.,  c.  78,  was  designed,  as  the  preamble 
shows,  to  protect  Consuls  in  the  exercise  of  their  powers  against  actions  on  account  of 
their  decisions.  It  is  true  the  2nd  section  speaks  of  a  jurisdiction  occasionally 
exercised  between  British  subjects  and  subjects  of  other  Powers,  but  the  jurisdiction 
it  speaks  of  is  <mlv  permissive,  and  that  Statute  does  not.  and  cannot  give  [178]  a 
jurisdiction,  which  would  include  power  to  compel  obedience  to  the  Orders  of  the 
Consular  Court.  No  statute  could  give  such  a  jurisdiction  as  would  justify  Consular 
Courts  giving  judgment  by  default.  The  Statute.  6th  and  7th  Vict.,  c.  94,  only  gave 
Her  Majesty  power  to  establish  a  jurisdiction  over  British  subjects.  The  Orders  in 
Council  made  pursuant  to  this  latter  Statute  must  be  confined  within  those  limits. 
If  thev  go  bevond.  they  are  ultra  vvres,  and  void. 

Secondly,  we  submit,  that  this  was  not  a  proceeding  in  rem.  as  the  Consular  Court 
had  no  Admiralty,  or  Vice-Admiralty  jurisdiction.  4th  Coke  s  Inst.,  tit.  "  The  Court 
of  Admiralty,"  p.  134,  Bacon's  Abr..  tit.  "  Court  of  Admiralty.  B.."  Story's  Coiiini. 
on  the  Conflict  of  Laws.  S  59:2.  Be  Lovio  v.  Boit  (2  Gallison,  An'ier.  Rep..  398).  That 
is  clear,  as  the  Court  not  having  at  that  time  Admiralty  jurisdiction,  had  no  authority 
to  proceed  in  rem.  The  rules  made  by  the  Consular  Court  pursuant  to  the  Order  in 
Council  of  the  27th  of  August.  I860,  do  not  provide  for  regular  proceedings  in  rem, 
which,  as  decided  by  Tin  Buhl  Buccleugh  (7  Moore's  P.C.  Cases.  267).  are  proceedings 
for  enforcing  a  maritime  lien  against  the  offending  res,  and  not  to  be  considered  as 
a  mere  process  of  seizing  a  Defendant's  property  by  way  of  security  to  answer 
judgment:  as  seen  by  rules  110  and  111.  As  to  the  customary  juris- 
diction in  rem  in  cases  of  Bottomry  stated  in  the  judgment  of  the 
learned  Judge  (-.'/<'»■.  [2  Moo.  P.C.  (N.S.)]  p.  172)  to  have  been  exercised 
in  the  Levant  by  the  Consuls  of  Her  Majesty  and  the  Consuls  of  other  European 
Sovereigns  or  Powers,  we  submit,  that  such  jurisdiction,  if  any  ever  was  in  fact 
exercised  by  the  Consular  officer  of  Her  Majesty.  ,.r  of  any  other  [179]  European 
Sovereign,  was  arbitrary,  and  merely  occasional,  and.  as  held  in  the  Griefswald  (Swab. 
Adm.  Rep.,  130)  was  not.  in  any  Legal  sense  of  the  term,  a  jurisdiction,  so  as  to  bind 
the  parties  unless  submitting  thereto.  It  is  true  that  by  the  36th  article  of  0 
in  Council  of  the  9th  January.  1863,  the  Supreme  Consular  Court  is  in  express  terms 
constituted  a  Vice-Admiralty  Court  with  Vic-Admiralty  jurisdiction ;  but  this  Order 
in  Council  was  not  in  force  at  the  time  the  judgment  appealed  from  was  given,  and 
affords  an  indirect  proof  that  at  that  period  no  such  Vice-Admiralty  jurisdiction  was 
recognized. 
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Thirdly,  assuming  thai   the  Consular  Courl   bad  jurisdiction  to  entertain   a 
proceed  with  the  suits,  the  Court  had  uo  power  to  proi  i  ed  to  administei  the  Law  of  the 
English  Court  of  Admiralty,  bul  was  limited  and  confined  i"  the  Municipal  law  of 

(iii.ii   Britain  applicable  to  such  a  case.     The  collis took  place  off  the  [aland  "I 

Marmora,  and  not  on  the  high  Beas,  which  alone  gives  a  Courl  of  Admiralty  jui 
fcion,  Statute,  24th  Vict.,  c.   10.     Therefore,  tin-  finding  of  the  Courl  upon  the  facts 
that  the  Plaintiff  had  been  guilty  of  negligence  contributing  to  the  accident,  entitled 
the  Defendant  to  judgment   in  accordance  with  the  Municipal  law  of  England 
with  tin'  law  applied   in   all   European   Courts  of  Admiralty,  the   British   Courts  "1' 
Admiralty  alone  excepted.     Hay  v.  /.<  Men  (2  Shaw's  Sco.  ILL.  A  pp.  395),  Dt   ' 
v.  Salvador  (I  Ad.  and  Ell.,  t20). 

Lastly,  upon  the  merits,  we  submit,  that  the  Appellant's  case  is  true,  and  shows 
that  the  Appellants  took  all  proper  measures  to  avoid  the  accident,  and  that  the 
collision  was  occasioned  solely  by  the  improper  navigation  ot'  the  '  '<</</,  ,,/i  . 

[180]  Mr.  C.  P.  Butt,  ami  Mr.  Pritchard,  for  the  Respondents.- First,  the 
Consular  Court  had  jurisdiction  to  entertain  the  action.     That   jurisdiction   was 

established  by  the  mutual  consent  of  the  Governments  of  Great  Britain  and  the 
Ottoman  Porte.  In  all  the  Treaties  made  between  Turkey  and  Great  Britain,  the 
Consular  jurisdiction  is  conceded.  It  is  true,  that  the  Sultan  has  not  by  Treaty  given 
any  right  to  British  Consuls  over  Foreign  subjects:  but  where  he  has  permitted 
such  right  occasionally  to  be  exercised  in  his  territories,  he  has  by  custom  so  far  parted 
with  his  own  Sovereign  right  as  to  permit  the  exercise  of  such  a  jurisdiction.  In  a 
similar  manner  the  Czar,  though  not  by  Treaty,  has  conceded  a  jurisdiction  to 
British  authorities,  and,  by  acquiescence  and  custom,  Ills  subjects  are  authorized  to 
resort  to  the  jurisdiction  of  the  Consular  Court  at  Constantinople.  Here  the 
Russian  ChunreHi  ri<  expressly  sanctioned  the  submission  to  the  jurisdiction  of  the 
Brit  i*h  Consular  Court. 

Secondly,  the  judgment  of  the  Court  below  shows  that  there  is  an  undoubted 
remedy  in  rem  in  cases  of  Bottomry  bonds  given  by  the  Consular  Court  ;  and  if  so, 
surely  it  is  competent  to  proceed  in  rt  m  in  cases  of  collision.  The  Order  in  Council 
of  the  27th  of  August,  I860,  art.  26,  gives  to  the  Consul  full  jurisdiction. 

Thirdly,  upon  the  merits,  we  submit,  that  the  evidence  justified  the  judgment 
given,  and  shows  that  the  collision  was  attributable  to  the  fault  of  the  Master  and  crew 
of  the  Laconda;  and  lastly,  we  contend,  that  the  judgment  of  the  Court  directing  a 
division  of  the  damages  was  proper.  The  Court  had  no  power  to  [181]  adopt  the 
principles  of  the  Common  Law,  Hay  v.  Le  Neve  (2  Shaw's  Sw.  H.L.  Appeals,  395), 
De  Faux  v.  Salvador  (1  Ad.  and  Ell.,  420),  The  Sermffopatam  (3  W.  Rob.,  38), 
Kent's  Comm.  Vol.  III.,  p.  29. 

Their  Lordships'  judgment  was  pronounced  by 

Dr.  Lushington  (5th  Aug-.  1803). — In  considering  what  power  and  what  jurisdic- 
tion was  conceded  to  Great  Britain  within  certain  portions  of  the  Turkish  dominions, 
it  must  always  be  borne  in  mind  that  in  almost  all  transactions,  whether  political  or 
mercantile,  a  wide  difference  subsists  in  the  dealings  between  an  Oriental  and  a 
Christian  State  and  the  intercourse  between  two  Christian   nations. 

This  is  an  undoubted  fact.  Many  of  the  reasons  are  obvious,  but  this  is  not  the 
occasion  for  discussing  them.  It  is  sufficient  for  us  to  know  and  acknowledge  that 
such  is  the  fact. 

It  is  true  beyond  all  doubt  that,  as  a  matter  of  right,  no  State  can  claim  jurisdic- 
tion of  any  kind  within  the  territorial  limits  of  another  independent  State. 

It  is  also  true  that  between  two  Christian  States  all  claims  for  jurisdiction  of  any 
kind,  or  exemption  from  jurisdiction,  must  be  founded  on  Treaty,  or  engagements 
of  similar  validity.  Such,  indeed,  were  Factory  establishments  for  the  benefit 
of  trade. 

But  though,  according  to  the  laws  and  usages  of  European  nations,  a  cession  of 
jurisdiction  to  the  subjects  of  one  State  within  the  territory  of  another,  would 
require,  generally  at  least,  the  sanction  of  a  Treaty,  it  may  by  no  means  follow  that 
the  same  strict  [182]  forms,  the  same  precision  of  Treaty  obligation,  would  be  required 
or  found  in  intercourse  with  the  Ottoman  Porte. 
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It  is  true,  as  we  have  said,  that  if  you  inquire  as  to  the  existence  of  any  particular 
privileges  conceded  to  one  State  in  the  dominions  of  another,  you  would. 
I         pean  nations,  look  to  the  subsistii  _  Treaties  :  but  this  mode  of  incurrii  _  _   • 

5,  or  of  investigating  what  has  been  conceded,  is  matter  of  custom  and  t 
natural  justi 

Any  mode  of  proof  by  which  it  is  shown  that  a  privilege  is  conceded  is.  accord     s 

to  the  principles  of  natural  justice,  sufficient  for  the  purpose.     The  formality  of  a 

Treaty  is  the  best  proof  of  the  consent  and  acquiescence  of  parties,  but  it  is  not  the 

:'.  nor  does  it  exclude  other  proof  :  and  more  especially  in  tra    -  -  with 

Oriental  States. 

•  way  be  expressed  in  various  ways:  by  constant  usage  permitted  and 
acquiesced  in  by  the  authorities  of  the  State,  active  assent,  or  silent  acquiescence, 
where  there  must  be  full  knowledge. 

We,  having  considered  the  materials  before  us.  entertain  no  doubt  that,  so  far 
as  relates  to  the  Ottoman  Government,  no  objection  is  tenable  against  the  exercise  of 
jurisdiction  between  British  and  Russian  subjects.  Indeed,  the  objection,  if  any 
such  could  properly  be  urged,  should  come  from  the  Ottoman  Government  rather 
than  a  British  suitor,  who.  in  this  case,  is  bound  by  the  law  established  by  his  own 
country. 

The  case  may.  in  some  degree,  be  assimilated  to  the  violation  of  neutral  territory 
bv  a  belligerent :  the  neutral  State  alone  can  complain. 

We  think,  looking  at  the  whole  of  this  case,  that  [183]  so  far  as  the  Ottoman 
1         rnment  is  concerned,  it  is  sufficiently  shown  that  they  have  acquiesced  in  allow- 
_  to  the  British  Government  a  jurisdiction,  whatsoever  be  its  peculiar  kind,  between 
British  subjects  and  the  subjects  of  other  Christian  States. 

It  appears  to  us  that  the  course  was  this:  that  at  first,  from  the  total  difference 
of  religious  habits  and  feelings,  it  was  necessary  to  withdraw  as  far  as  practicable 
British  subjects  from  the  native  Courts  :  then  in  the  progress  of  time  commerce 
increasing,  and  various  nations  having  the  same  interest  in  abstaining  from  :  - 
to  the  Tribunals  of  Mussulmans,  etc..  recourse  was  had  to  Consular  Courts  :  and  by 
degrees  the  svstem  became  general. 

Of  all  this  the  Government  of  the  Ottoman  Porte  must  have  been  cognizant,  and 
their  long  acquiescence  proves  consent. 

The  principles  are  fully  explained  in  the  celebrated  judgment  of  Lord  Stowell 
in  the  case  of  The  Indian  Chief  (3  Rob..  Adm.  Rep.  28),  to  which  we  have  very 
recentlv  referred  (see  Tht  Adva  al  of  Bengal  v.  Ranee  Surnomoye  Dossee, 

ante.  [2  Moo.  P.C.  (N.S.)]  p.  60). 

Though  the  Ottoman  Porte  could  give  and  has  given  to  the  Christian  Powers  of 
Europe  authority  to  administer  justice  to  their  own  subjects  according  to  their  own 
laws,  it  neither  has  -   ft  to  give  nor  could  give  to  one  such  Power  any  jurisdic- 

tion over  the  subjects  of  another  Power.  But  it  has  left  those  Towers  at  liberty  to 
deal  with  each  other  as  they  may  think  fit,  and  if  the  subjects  of  one  country  desire 
to  resort  to  the  Tribunals  of  another,  there  can  be  no  objection  to  their  doiiiL'  so  with 
the  consent  of  their  [184]  own  Sovereign  and  that  of  the  Sovereign  to  whose  Tribunals 
they  resort. 

There  is  no  compulsory  power  in   an   English  Court    in   Turkey  over  any  but 
English  subjects  :  but  a  Russian  or  any  other  Foreigner  may,  if  he  pleases,  voluntarily 
rt  to  it  with  the  consent  of  his  Sovereign,  and  thereby  submit  himself  to  its 
jurisdiction. 

This  case  is  provided  for  by  the  Statute,  6th  and  7th  Vict.,  c.  94.  The  1st 
section  of  that  Act  recites  that.  "  by  Treaty,  capitulation,  grant,  usage,  sufferance, 
and  other  lawful  mi  ans,  Her  Majesty  hath  power  and  jurisdiction  within  divers 
countries  and  places  out  of  Her  Majesty's  dominions:  and  that  doubts  have  arisen 
how  far  the  exercise  of  such  power  and  jurisdiction  is  controlled  by  and  dependent 
upon  the  laws  of  this  realm  :  "  and  enacts  that  "  Her  Majesty  may  exercise  any  power 
or  jurisdiction  which  Her  Majesty  now  hath,  or  may  at  any  time  hereafter  have, 
within  any  country  out  of  Her  Majesty's  dominions,  in  the  same  and  ;i>  ample  manner 
as  if  Her  Majesty  had  acquired  such  power  or  jurisdiction  by  the  cession  or 
quest  of  territory."     T:  of  this  I     tion  is.  that  the  jurisdiction  of  the  British 

Consul  in  the  Ottoman  Empire  became,  within  the  limits  within  which  it  existed  by 

_■  or  sufferance,  liable  to  be  regulated  I  Now,  the  Order  in 
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Council,  dated  the  27th  of  August,  I860,  recites,  a g  other  matters,  thai      Her 

Majesty  lias  had  and  now  has  power  and  jurisdiction  in  the  Ottoman  dominions, 
and  that  it  is  expedient  to  revise  and  consolidate  the  provisions  of  the  former 
Orders,  and  to  make  further  provision  Eor  the  due  exercise  of  Her  Majesty's  powet  and 
jurisdiction  aforesaid,  and  tor  [185]  the  more  regular  and  efficient  administration 
of  justice  and  the  better  maintenance  of  order  anions  all  classes  of  Her  Majesty's 
suhjects,  and  nt'  person-,  enjoying  Her  .Majesty's  protection,  resident  in  or  resorting 
to  tin-  dominions  of  the  Sublime  Ottoman  Porte." 

The  tilth  section  of  the  Order  provides  that  "The  Supreme  or  other  Consular 
Court,  according  to  its  respective  jurisdiction,  original  or  appellate  (as  the  case  may 
require),  and  in  conformity  with  the  rules  relating  to  suits  between  British  subjects 
and  appeals  therein,  may  hear  and  determine  any  suit,  proceeding,  or  question  of 
a  civil  nature  instituted,  taken,  or  raised  by  a  British  subject  against  a  subject 
of  the  Sublime  ottoman  Porte,  or  a  subject  or  citizen  of  any  other  State  in  amity 
with  Her  Majesty,  or  by  a  subject  of  the  Sublime  Ottoman  Porte,  or  a  subject  or 
citizen  of  any  other  State  in  amity  with  Her  Majesty  against  a  British  subject  i 
"  Provided  that  the  subject  of  the  Sublime  Ottoman  Porte,  or  the  subject  or  citizen 
of  such  ether  State  as  aforesaid,  obtains  and  tiles  in  such  Court  the  consent  n 
writing  of  the  competent  local  authority  on  behalf  of  the  Sublime  Ottoman  Porte, 

or  of  the  Con  Mil  ol  such  other  State  (as  the  ease  may  be),  to  his  submitting,  and  does 
submit,  to  the  jurisdiction  of  the  Supreme  or  other  Consular  Court,  and,  if  required, 
gives  security  to  the  satisfaction  of  the  Court,  by  deposit  or  otherwise,  to  pay  fees, 
damages,  costs,  and  expenses,  and  abide  by  and  perform  any  such  decision  as  may 
be  given  by  the  Supreme  or  other  Consular  Court  originally  or  on  appeal  (as  the 
ease  may  require)." 

The  Plaintiff  in  this  case  has  complied  with  these  [186]  conditions,  and  has 
thereby  submitted  himself  in  this  suit  to  the  jurisdiction  of  this  Consular  Court. 
The  Court  has  no  jurisdiction  over  him  except  by  his  consent.  It  could  not  have 
entertained  the  cross-action  unless  by  his  submission  to  its  authority,  and  it  has 
compelled  him  to  give  that  consent  by  refusing  to  proceed  in  the  action  which  he 
has  instituted  against  the  original  Defendants  unless  he  consented  to  do  justice  by 
appearing  to  the  cross-action  which  they  desired  to  institute  against  him.  He  has 
thought  tit  to  comply  with  these  terms,  and  he  does  not  now  complain  of  them,  and  it 
would  be  .singular  if  the  party  wdio  himself  is  by  law  subject  to  such  Tribunal  could 
raise  an  objection  that  the  Consular  Court  had  no  right  to  exercise  the  jurisdiction, 
which  at  his  instance  it  has  enforced  against  his  adversary. 

The  general  right  of  the  Consular  Court  to  entertain  the  suit  under  these  cir- 
cumstances is  perfectly  clear,  and  to  throw  any  doubt  upon  it  would  be  to  subvert 
all  the  principles  upon  which  justice  is  administered  amongst  the  subjects  of 
Christian  Powers  in  this  and  other  countries  of  the  East. 

Hitherto  we  have  spoken  of  jurisdiction  in  its  general  sense,  and  have  stated  our 
conclusion  that  for  a  case  of  collision  in  the  Sea  of  Marmora  some  legal  proceeding 
would  belong  to  the  Consular  Court.  Now.  we  must  inquire  further  whether  it  was 
competent  to  that  Court  to  proceed  as  if  it  were  invested  with  the  authority  of  a 
Vice-Admiralty  Court.  We  think  that  question  must  be  solved  by  reference  to  the 
usage  which  has  prevailed  ;  the  usage  respecting  the  arrest  of  vessels,  the  proceeding 
in  rem. 

So  far  as  we  can  ascertain  from  the  information  [187]  furnished  to  us,  there 
appears  to  have  been  one  case  of  collision — possibly  more,  but  there  is  proof  of  one 
only. 

The  Consular  Judge,  however,  states  that  proceedings  in  rem  have  been  customary, 
and  especially  in  causes  of  Bottomry.  Now,  causes  of  Bottomry,  where  the  ship 
is  arrested,  are  clearly  proceedings  in  rem,  usually  of  Admiralty  jurisdiction.  We 
think  that  by  the  very  extensive  and  comprehensive  terms  used,  such  a  jurisdiction, 
whether  to  be  called  by  that  name,  has  been  conferred  upon  the  Consular  Court,  and 
if  in  Bottomry  we  can  discover  no  reason  why  it  should  not  exist  in  causes  of 
collision  :  the  same  considerations  of  convenience,  the  same  necessity  for  obtaining 
justice,  subsist  in  both  cases. 

It  is  not  necessary  to  declare  that  the  Consular  Court  possessed  full  Admiralty 
jurisdiction;  it  is  sufficient  to  express  our  concurrence  with  the  Consular  Judge 
that,  with  respect  to  proceedings  in  rem,  the  causes  of  action  occurring  within  given 
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limits,  and  the  usage  of  so  treal  ite  causes,  sueli  as  Bottomry  eases,  justify 

him  in  the  course  he  has  pursued  on  the  present  occasion,  and.  therefore,  we  must 
uphold  the  jurisdiction. 

There  is.  however,  another  question  which  required  our  serious  attention.  There 
was  a  cross-action  in  addition  to  the  original  action.  The  Judge  found  both  parties 
to  blame,  and  he  ordered  that  the  damage  sustained  by  each  should  be  added  together. 
and  each  party  pay  one  half.  The  effect  on  the  present  occasion  would  be  a  loss  I 
the  Las&nia  of  about  £20,000:  but  it  is  not  to  the  effect  we  [188]  must  look;  we 
must  direct  our  attention  to  other  considerations. 

Had  the  rule  prevailing  at  Common  law  been  adopted,  each  party  would  have  had 
to  bear  his  own  loss. 

Opinions  may  differ,  and  indeed  do  differ,  as  to  what  course  is  most  consonant 
to  justice.  This  question  we  are  not  called  upon  to  decide  :  but  what  we  have  to 
decide  is.  when  the  proceeding  is  in  rem.  what  ought  to  be  the  rule!  What  was  the 
intention  of  the  authority  which  sanctioned  and  made  legal  the  exercise  of  the  juris- 
diction in  rem]  Could  it  be  intended  to  constitute  a  jurisdiction  in  rem  with  a 
Common  law  remedy  ]  We  think  that  no  such  anomaly  could  be  intended,  and, 
therefore,  concur  in  the  view  of  the  Consular  Court. 

TVe  regard  the  recent  Order  in  Council,  by  which  a  certain  Admiralty  jurisdic- 
tion is  expressly  Lriven.  not  as  creating  such  jurisdiction,  but  only  as  expressing  more 
distinctly  and  with  greater  detail  the  authority  which  had  been  already  conferred 
by  former  Orders. 

It  now  becomes  their  Lordships'  duty  to  state  the  determination  at  which  thev 
have  arrived  upon  the  merits  of  the  case.  After  the  most  careful  and  anxious  con- 
sideration of  every  part  of  the  evidence  and  of  every  point  in  the  argument,  their 
Lordships  concur  in  the  intimation  given  by  the  learned  Judge  of  the  Court  below, 
that  "  under  the  circumstances  it  would  seem  a  simple,  and  perhaps  it  would  be  the 
right  course,  to  say  neither  party  has  proved  his  case."  That  is  the  decision 
which  their  Lordships  have  adopted,  and  they  will,  therefore,  humbly  recommend 
[189]  to  Her  Majesty,  that  the  judgment  of  the  Supreme  Consular  Court  be  reversed, 
and  that  both  actions  be  dismissed,  each  party  paying  their  own  costs  throughout, 
and  that  the  moneys  deposited  be  given  up  and  the  securities  vacated. 

■"Mews'  Die.  tit.  INTERNATIONAL  LAW.  I.  a.  c.  :  tit.  SHIPPING,  A.  XXVI. 
Admiralty  Law  and  Practice.  5.  S.C.  33  L.J.  Adm.  11  :  3  N.R.  210  :  9  Jur. 
i  X.S.i  1160  :  9  L.T.  37  ;  12  W.R.  90.  See  Messina  v.  Petroeoeehino,  1S72.  L.R. 
4  P.C.  158.  The  Vera  Cru:  (i.),  1884,  9  P.D.  93.  As  to  Admiralty  jurisdiction 
of  Judicial  Committee,  see  note  to  the  Europa,  1863,  2  Moo.  P.C.  (N.S.)  21.  As 
to  the  Consular  Court  of  Constantinople,  see  now  the  Ottoman  0.  in  C.  1899 
SI    -.  R.  and  0.  1899,  p.  0 


In  re  Lancaster'.-  Patent  *  [June  14.  15.  and  16.  1864]. 

Patent  for  improvements  in  the  manufacture  of  Fire-arms.  The  Patentee  had 
received  large  sums  of  money  from  Government,  for  the  expenses  of  ex- 
periments, and  by  way  of  bounty  and  reward,  but  from  the  nature  of  the 
Patent  had  not,  in  the  opinion  of  the  Judicial  Committee,  received  sufficient 
remuneration  for  his  invention,  and  in  granting  an  extension,  their  Lord- 
ships  refused  to  impose  a  condition  in  the  new  grant,  that  the  Crown  should 
be  at  liberty  to  use  the  invention  for  the  public  service  without  licence  from 
the  Patentee. 

The  Patentee.  Lancaster,  applied  for  an  extension  of  Letters  Patent  granted  to 
him  for  improvements  in  the  manufacture  of  Fire-arms  and  Cannon,  and  of  Per- 
cussion Tubes.  The  Petition  alleged  that.  owin>_r  to  the  peculiar  nature  of  the 
invention,  which  was  chiefly  applicable  to  military  pur:        •  i  only  to  a  limited 

•  employed  for  fire-arms  intended  for  private  use.  the  Petitioner  had  not  been 
recompensed  by  merely  manufacturing  rifled  fire-arms  for  private  customers.     That 
Petitioner  had  devoted  b  -  and  attention  in  making  and  carrying  out  the 

improvements,  the  subject  of  the  Patent,  incurring  heavy  expenses  ii*  respect  of  the 

sent:  The  Lord  Justice  Knight  Bruce,  Sir  Edward  Ryan,  the  Lord  Justice 
Turner,  and  Sir  John  Taylor  Colerid. 
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experiments  made  for  the  Government  ;  thai   lie  bad  made  a  claim  to  Government 

fin-  payment  of  those  expenses,  and  had  received  on  account  of  his  claims  in  1853 
the  mini  of  £3000,  ami  in  the  year  L854,  £2000.  'Thai  the  Petitioner  afterwards 
made  a  further  claim  to  the  extent  of  XI  1,000,  ami  upwards,  being  for  the  balam  i 
of  his  former  account,  and  for  expenditure  [190]  subsequently  made,  and  for 
services  rendered,  but  be  received  only  from  Governmenl  tin-  sum  of  £6000,  and 
submitted,  thai  those  sums  were  inadequate  for  the  time  and  labour  expended  by 
him,  independent  of  the  question  of  reward  and  compensation  he  was  ent  it  led  to  for 
his  invention,  which  was  of  great  value  to  the  public  service. 

A  caveat  was  entered  I iv  one  lladdan.  who  alleged  that  the  Petitioner  was  not  the 
true  and  actual  inventor,  hut  that  he  lladdan  was. 

Mr.  Grove,  Q.C.,  and  Mr.  Macgregor,  for  the  Petitioner,  relied  on  the  facts 
.stated  in  the  petition,  which  were  proved  by  the  Petitioner  and  other  witnesses. 

Mr.  Webster,  for  lladdan,  claimed  a  share  in  the  proposed  extension,  in  con- 
sideration of  his  having  materially  contributed  to  the  perfection  of  the  Patent. 
He  further  insisted  that  the  invention  was  not  novel,  as  it  had  been  anticipated  in 
in  a  book  entitled  Selopetaria,  by  Beaufoy,  published  in  the  year  1810. 

The  Solicitor-General  (Sir  R.  Collier)  for  the  Crown,  submitted,  first,  that  the 
Patentee  had  been  amply  remunerated  for  his  services  and  invent  inn  ;  and,  secondly, 
that  if  the  Patent  was  extended,  leave  should  be  reserved  to  the  Crown  to  use  the 
Patent  without  further  payment  to  the  Patentee,  as  was  done  in  Pettit  Smith's 
Patent  (7  Moore's  P.C.  Cases,  133),  and  contended,  that  the  amount  he  had  received 
from  the  War  Office,  in  respect  of  the  Patent,  had  been  received  by  him  in  full 
discharge  of  all  claims  against  the  Crown  for  his  services  and  experiments,  and  was 
a  sufficient  reward  for  his  invention. 

[191]  Mr.  Grove,  Q.C.,  in  reply,  referred  to  Carpenter's  Patent  (a),  where  the 


(a)  In  re  Carpenter's  Patent,  heard  the  31st  of  March,  1854. 

The  Judicial  Committee,  in  granting  an  extension  of  the  Patent,  which  was  ex- 
tensively used  in  the  Royal  Navy,  refused  to  annex  a  condition  allowing  the  Crown 
the  use  of  the  Patent,  for  the  public  service,  without  licence  from  the  Patentee. 

The  circumstances  of  the  case  were  as  follows:  — 

Letters  Patent  had  been  granted  to  the  Petitioner,  Carpenter,  on  the  13th  of 
June,  1840,  for  an  invention,  under  the  title  of  "  improvements  in  the  application 
of  machinery  for  assisting  vessels  in  performing  certain  evolutions  upon  the  water 
in  backing,  veering,  propelling,  steering,  casting  or  winding,  and  backing  astern." 

Carpenter  applied  for  an  extension  of  the  Patent.  The  petition  alleged  that  his 
invention  had  been  extensively  used  by  the  Admiralty,  and  that  he  had  applied  to 
the  Commissioners  for  remuneration  for  his  Patent  rights  in  respect  of  the  screw 
propeller,  the  Lords  of  the  Admiralty  had  placed  a  sum  of  £20,000,  in  the  hands  of 
a  Mr.  Currie,  on  behalf  of  persons  who  could  substantiate  a  claim  to  the  patent 
right  in  respect  of  the  screw  propeller  used  in  Her  Majesty's  service,  but  that  Mr. 
Currie  had  distributed  that  sum  among  other  claimants,  and  did  not  award  the 
Petitioner  any  portion  of  the  fund. 

It  appeared  from  the  evidence  that  the  invention  was  of  great  public  utility,  and 
that  the  Petitioner  had  sustained  considerable  pecuniary  loss  in  protecting  his 
Patent  rights. 

Mr.  Vance  for  the  Petitioner. 

The  Attorney-General  (Sir  A.  Cockburn)  for  the  Crown,  suggested,  that  as  this 
was  an  invention  used  in  the  public  service,  the  same  course  should  be  pursued  as 
in  Pettit  Smith's  Patent  (7  Moore's  P.C.  Cases,  133).  That  there,  as  in  this  case, 
it  was  a  Patent  for  a  screw  propeller,  and  the  Committee  in  granting  an  extension 
imposed  a  condition  that  the  Government  should  have  the  benefit  of  the  invention 
during  the  period  for  which  the  patent  was  extended.  The  sum  of  £20,000,  has 
been  paid  by  Government  for  the  use  of  the  screw  propeller,  and  the  Petitioner 
failed  to  establish  his  claim  to  that  invention. 

The  Lord  Justice  Knight  Bruce,  in  pronouncing  the  judgment  of  their  Lord- 
ships, observed: — In  this  case  there  are  considerable  difficulties  in  the  way  of  the 
Applicant,   arising   from   the   limited   extent   to   which   (unless,    perhaps,   with   the 
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invention  was.  as  in  this  case,  used  in  the  public  service,  and  the  Judicial  Committee 
refused,  on  the  application  of  the  Crown,  to  insert  any  such  reservation  as  now 
asked  for  on  behalf  of  the  Crown. 

[192]  Their  Lordships'  judgment  was  pronounced  by 

The  Lord  Justice  Knight  Bruce  (June  _-2.  1864). — As  to  the  proper  modi 
disposing  of  the  application  for  enlargement  in  this  case,  their  Lordships  have  felt 
some  difficulty,  though  not  on  all  the  grounds  of  objection  brought  before  them. 
They  have  considered  it.  and  are  in  the  first  place  of  opinion  that  Mr.  Had-[193]- 
dan's  opposition  and  claims  on  his  own  account  merely,  that  is  to  say.  otherwise 
than  as  he  is  one  of  the  public,  may  and  ought  to  be  disregarded.  He  acted  as 
agent  for  the  Patentee,  may  have  rendered  him  material  services,  and  may  especiallv 
have  aided  him  with  respect  to  the  processes  of  combination  and  manufacture,  and 
may  possibly  not  have  received  sufficient  remuneration.  But  Mr.  Haddan.  in  their 
Lordships'  judgment,  has  not  established  any  title  for  any  present  purpose,  other- 
wise, we  repeat,  than  as  one  of  the  public  merely.  So  with  regard  to  the  Crown,  or 
the  War  Office,  the  Patentee  has  received  various  sums  from  that  quarter,  as  an 
acknowledgment  of  his  merits  connected  with  gunnery  and  as  a  remuneration  for 
services  rendered  with  reference  to  that  science  or  art.  but  not  solely  with  reference 
to  the  Letters  Patent  in  question,  nor  so  as  that  the  Crown  or  the  War  Department, 
has  acquired  against  him  either  any  title  in  connection  with  the  Letters  Patent. 
or  any  right  to  participate  in  the  benefit  of  an  enlargement  otherwise  than  in  and 
according  to  the  ordinary  course  of  law. 

[194]  With  regard  to  the  invention,  the  subject  of  the  Letters  Patent,  their 
Lordships,  as  they  have  already  intimated,  think  that  for  every  present  purpose  the 
Letters  Patent  granted,  as  they  have  been,  to  Mr.  Lancaster  must  be  deemed  by  this 
Committee  to  be  valid,  notwithstanding  the  statements  made  by  Mr.  Haddan.  and 

possible  exception  of  the  Royal  Navy1)  the  invention,  the  subject  of  this  Patent,  has 
been  brought  into  use.  and  the  very  limited  endeavours  that  have  been  made  on 
the  part  of  the  Patentee  to  bring  it  into  use.  to  which  must  be  added  an  absence  of 
any  detailed  account,  indeed  of  any  accounts  at  all. 

Their  Lordships  are  of  opinion,  that  in  the  very  peculiar  circumstances  of  the 
present  case,  which,  if  those  apparent  objections  are  answered,  and  they  are  par- 
ticularly struck  by  the  circumstance  that  the  Admiralty,  or  the  Governs 
having  had  notice  of  the  present  application  and  appearing  here  by  the  Attorney- 
General,  must  be  taken  not  only  as  not  contesting  the  validity  of  the  Patent,  not 
only  as  not  contesting  the  utility  and  value  of  the  invention,  but  as,  in  effect,  conceding 
(as  indeed  was  admitted  at  the  Bar)  that  at  this  very  day.  and  for  some  time  past, 
the  invention  has  been  in  use  in  the  Royal  Xavy. 

There  is  but  one  circumstance  more  to  which  it  is  necessary  to  advert,  tha' 
the  placing  of  a  large  sum  by  the  Admiralty,  as  it  appears,  in  the  hands  of  a  gentle- 
man, a  Banker  in  the  City,  named  Currie.  for  the  purpose  of  application  to  or  among 
the  supposed  inventors  of  the  screw  propellers.     It  appears,  however,  that  tha;  - 
is  not  now  in  the  hands  of  Mr.  Currie,  but  has  been  paid  to  various  pers 
however,  including  the  present  Claimant,  who  has  had  no  benefit  whatever  from  it — 
Mr.  Currie  having,  it  seems,  considered  that  other  parties  had  a  better  claim  than 
the  Petitioner  :  and  in  point  of  fact,  that  he  had  none. 

Xow.  that  circumstance  must  be  of  importance,  if  the  Petitioner  had  ever 
accepted  Mr.  Currie.  as  his  Judge  or  Arbitrator,  or  had  ever  agreed  to  leave  to  him 
the  merits  of  his  invention.  The  Petitioner,  however,  has  never  done  so.  Of  course, 
he  was  willing  to  obtain  a  share  of  the  £"20.000,  from  Mr.  Currie,  or  from  any 
quarter  that  the  Admiralty  might  think  fit  to  appoint,  if  he  could  obtain  it  :  but  his 
application  cannot  be  construed  into  a  submission  of  the  reference  of  his  rig!, 
the  decision  of  Mr.  Currie.  or  any  other  person. 

]1  ,      ..    then  fore,  in  their  Lordships'  opinion,  is  not  at  all  prejudiced  by  what 
ken  place  in  that  respect  :  and.  under  all  the  peculiar  circumstanci  • 
individual  case,  their  Lordships   are  of  opinion,  that  the  ends  of  justice  will  be 
answered  bv  extending  the  Patent  for  a  period  of  six  years  unconditionally. 
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the  15. ink  called   Selopetaria,  though  what  ought  to  be  the  result  of  in  at 

law,  or  .suit  in  equity,  on  the  subject,  they  give  no  opinion. 

They  consider  also  the  patented  process,  so  far  at  least  as  the  present  applica- 
tion extends,  to  be  useful,  valuable,  and  meritorious,  though  its  merit  may  be 

than  if  the  Book  already  mentioned,  of  which  a  second  edition  was  published  in 
1812,  had  not  existed.  And  it  the  accounts  produced  by  the  Patentee  are  to  be 
trusted,  they  think  that  it  may  fairly  be  deemed  that  he  has  been  hitherto  in- 
sufficiently remunerated,  notwithstanding  the  -  eived  by  him  from  the  Crown 
by  way  of  bounty  and  reward,  and  others  isi  I  -  accounts,  however,  their  Lord- 
ships do  not  view  as  altogethei  -  iy  :  they  seem  to  be  in  several  point 
ficient.  and  must  not  be  looked  upon  as  an  example  or  drawn  into  a  precedent  :  they 
are  allowed  on  the  presi  sion  to  pass  by  reason  of  the  various  employments 
of  the  Patentee  during  several  years  under  the  Crown,  by  reason  of  the  course  that 
the  examination  of  witnesses  took  lure,  and  because  of  the  peculiarities  of  the  case 
\eral  respects:  a  case  almost  if  not  altogether  sui  generis.  Not  without  some 
difficulty  their  Lordships  have  come  to  the  i  onclusion  to  advise  Her  Majesty  to  grant 
to  the  Patentee  the  limited  enlargement  he  asks,  for  a  period  of  four  years  from  the 
time  of  the  expiration  of  the  existing  Letters  Patent. 

Mews'  Dig    -:t.  PATENT:  F.  Confirmation,  btc.  ;  2.  Renewal  and  Extension;  a. 

generally.     As  to  (i.l  insertion  of  conditions  in  favour  of  Crown,  see  Na 

'.  1  —  1,  6  AC  17-1  :  Hughes'  i  tent,  1879,  4  A.C.  174.  As  to  extension 
of  patents  generally,  see  s.  25  of  the  Patents  Art.  1883  i  16  and  47  Viet.,  c.  57), 
and  Privy  Council  Rules,  1897  (St  it.  K.  and  0.  1899,  p.  1837).] 


[195]       ON  APPEAL  FROM  THE  SUPREME  COURT  AT  MAURITIUS. 

ALFRED  R0CHECO1STE  and  DONALD  ROCHECOUSTE  (being,  with  three  of 
the  Respondents,  the  Defendants  in  an  action  of  Tierce  opposition), — Appel- 
lants; EVENOE  DUPONT,  VICTOR  BARRY,  ALIX  DUPONT,  OCTAVIE 
DUPONT.  EUGENE  DUPONT,  IVANA  DUPONT,  and  17AN0FF  DUPONT 
(the  Plaintiffs  in  the  action  of  Tierce  opposition);  EUGENE  BONNIER, 
JOSEPH  MAILLOUX,  and  ETIENNE  HERCHEM  UtODER.— Res^ndents  * 
[Nov.  30,  Dec.  2,  1864]. 

By. the  law  prevailing  in  the  Island  of  Mauritius,  movables  sold  and  delivered 
on  credit,  as  to  which  default  has  been  made  in  payment  by  the  purchaser 
according  to  the  terms  of  the  contract  entered  into  at  the  time  of  their  delivery, 
do  not  pass  absolutely  to  the  purchaser,  so  as  to  preclude  their  recovery  ov 
the  unpaid  vendor,  notwithstanding  that  their  value  may  have  been  increased 
while  in  the  possession  of  the  purchaser. 

Such  rule  of  law  held  applicable  to  plant,  consisting  of  sheds,  machinery,  cattle, 
implements,  and  other  articles,  ou  a  sugar  estate. 

The  principles  upon  which  a  suit  of  Tierce  opposition  is  allowed,  explained. 

This  appeal  arose  out  of  an  action  of  Tierce  opposition,  brought  in  the  Supreme 
Court  at  Mauritius  by  [196]  the  first  seven  of  the  Respondents  against  three  of  the 
co-Respondents  and  the  present  Appellants.  The  appeal  was  brought  against  a 
decree  of  that  Court,  dated  the  6th  of  August.  1861.  which  decree  set  aside  and 
annulled  a  previous  judgment  of  that  Court,  obtained  ex  }mrte,  dated  the  28th  of 
March,  1861,  so  far  as  it  related  to  certain  sheds,  machinery,  cattle,  etc..  and  also 
against  an  Interlocutory  judgment,  dated  the  17th  of  June,  1861.  refusing  an  appli- 
•  made  by  the  Appellants  to  examine  witnesses  in  the  suit  on  points  then 
stated. 


♦Present:   The  Lord  Justice  Knight  Bruce,  the  Lord  Justice  Turner,  and  Sir 
Iward  Rvan. 
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The  subject  matter  in  dispute  t>etween  the  parties  related  to  the  property  in 
and  right  to  possession  of  certain  sheds,  machinery,  cattle,  implements,  and  other 
articles  forming  the  plant.  "'  usines  et  materiel  Sexploitation,"  of  a  sugar  estate 
called  "  Le  Hangar."  in  Mauritius,  such  plant  being  of  the  estimated  value  of  about 
35.000  dollars,  or  pia>:res.  This  plant,  as  it  was  alleged  by  the  Appellants,  was  con- 
ditionally sold  upon  credit  by  them  to  Messrs.  Bonnier  and  Mailloux.  two  of  the 
Respondents.  At  that  time.  Dupont.  Barry  and  others,  the  first  seven  of  the  Re- 
spondents, being  proprietors  of  the  estate  "  Le  Hangar."  obtained  possession  of  the 
plant  as  their  property.  The  Appellants  contended,  that  the  last  named  Respondents 
had  obtained  |  ssess  n  of  the  plant  by  unlawful  means,  and  in  violation  of  [197] 
the  rights  of  the  Appellants  as  unpaid  vendors  of  such  plant. 

The  facts  of  the  case  were  these:  — 

The  Appellants,  sugar  planters  and  proprietors  of  land  in  Mauritius,  in  the 
year  185'.'.  were  in  possession  of  the  estate  "  Le  Hangar."  including  the  machinery 
and  implements  for  the  manufacture  of  sugar,  a*  lessees  under  the 
seven  Respondents.  The  Appellants  held  the  estate  under  a  lease,  dated 
the  24th  of  June.  1850.  which  lease  was  renewed  on  the  28th  of  February, 
1>57.  in  their  favour  by  the  above-mentioned  Respondents.  There  were  upon  "  Le 
Hangar  "  at  that  time  certain  materiel  and  usines,  to  be  returned  to  the  lessors  at 
the  end  of  the  lease. 

By  a  deed  (under  private  signature),  bearing  date  the  22ud  of  September.  1 8  i 
made  between  the  Appellants  and  the  Respondents.  Messrs.  Bonnier  and  Mailloux, 
the  Appellants  sold  to  the  two  last-mentioned  Respondents,  inter  alia,  the  rights 
which  they  the  Appellants  then  had  in  "  Le  Hangar  "  under  the  above  lease,  and 
the  renewal  thereof,  as  from  the  1st  July  then  last  past,  subject  to  the  various  clauses 
and  conditions  enumerated  in  the  lease  and  its  renewal,  which  Messrs.  Bonnier  and 
Mailloux  declared  they  well  knew  and  accepted  :  and  by  the  same  deed  the  Appellants 
also  sold  to  Messrs.  Bonnier  and  Mallioux  the  plant.  "  materiel  d~  exploitation," 
buildings  and  crops  then  upon  "  Le  Hangar  "  without  any  reserve,  excepting  that 
made  in  favour  of  the  Respondents.  Dupont  and  Barry,  and  their  co-proprietors  in 
the  original  lease,  and  the  renewal  thereof,  which  specially  stipulated  that  the 
lessees  should,  at  the  expiration  of  their  tenancy.  [198]  deliver  over  to  the  li 
"  Le  materiel  Sexploitation  et  let  usines  "  in  the  state  in  which  they  were  when 
demised. 

The  purchase-money,  together  with  interest  at  eight  per  cent.,  which  was  payable 
to  the  Appellants  under  this  deed  by  Messrs.  Bonnier  and  Mailloux.  amounted  to  a 
total  sum  of  218.533  p.  33  c,  which  amount  was  to  be  paid  in  nine  annual  instal- 
ments of  24.281  p.  18  c.  each,  the  first  of  such  instalments  to  be 
paid  on  the  31st  of  December,  1859.  and  the  others  at  the  same  date  in 
each  year  afterwards.  It  was  also  by  the  deed  stipulated  that  the  first  payments 
of  such  instalments  should  be  taken  as  received  on  account  of  the  price  of  the  plant 
and  cane-crops  thereby  sold  to  the  extent  of  130.533  p.  33  c.  The  deed  also  con- 
tained the  following  stipulation: — "  Le  materiel  et  les  plantations  presentement 
vendus.  restent  garants  ties  termes  eoncernant  la  rente  dtsdits  mat-eritl  et  planta- 
tions, comme  il  est  stipule  plus  haut.  Les  acquereurs  out  neanmoins  le  droits  de  lei 
vendre  a  un  prix  qui  derra  etre  determine  par  experts  en  temps  ulile,  a  la  charge 
par  eux  (Ten  affeeter  la  valeur  an  paiement  des  termes  eoncernant  1-esdiU  materiel 
et  plantations  jusqir'd  leur  entiere  liberation.  It  surplus  devient  de  droit  la  pro- 
prute  des  presents  acquereurs."  This  deed  was  registered  on  the  20th  of  October, 
1860. 

The  case  of  the  Appellants  was.  that  the  value  of  the  original  plant  upon  "  Le 
H  .  _-ar."  at  the  time  when  it  was  demised  to  them  by  the  Respondents.  Dupont.  and 
others,  had  been  estimated  by  the  Respondents  at  6500  p.,  and  that  the  total  value  of 
the  plant  upon  "  Le  Hangar."  sold  by  the  Appellants  to  Messrs.  Bonnier  and  Mailloux. 
was  upwards  of  [199]  35.000  p.  ;  the  value  of  such  original  plant  having  been  in- 
creased, as  they  contended,  at  the  sole  expense  of  the  Appellants,  to  the  extent  of 
upwards  of  28,500  p. 

The  ri'.'ht  of  the  Appellants  to  sell  the  plant  in  question,  as  they  did  to  Messrs. 
Bonnier  and  Mailloux.  by  the  deed  of  the  22nd  of  September.  1859,  was  not  in 
dispute. 
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By  another  deed,  dated  the  9th  of  Oetoher,  L859,  made  between  the  Appellants  of 
1 1 1 < -  one  part,  and  the  Srsl  two  Respondents  of  the  other  part,  it  was  covenanted  iliai 
the  lease  of  "  Le  Bangar,"  and  the  renewal  thereof,  dated  respectively  the  24th  of 
June,  1850,  and  the  28th  of  February,  1857,  Bhould  be  oanoelled,  as  from  that  date 
Tht .s  deed  contained  the  following,  amongst  other,  declarations  and  arrangements 
between  the  parties:-  "Cette  risiliation  est  convemu  tans  indenmiti,  di  part  m 
d'diiirr,  les  parties  diclarajii  s<  dicharger  mutuettemerU  de  toutes  les  obUgatiom  qw 
i/  sont  conterwes  it  n'avovr  minim  riclamation  quelconqw  d  se  favre.  Toutefois, 
truant  aux  wines  et  au   matiriel  d' exploitation  attache's  au  Hangar  par  Messrs. 

Rtirltt  eouxte,  it  i/ii'i/x  s'ettiient  n'serri  le  droit  d'liilenr  suit  pendant  la  djwrii  oit 
apres  Vexpiration  du  Bail.  Messrs.  liorlieemiste  dielan  nt  mt'ils  ne  lis  ahandonnent 
point  par  le  fait  dt  lii  /instill,  ri'silintmii  mi  r  /irn  prit In  i it  s  tin  Hangar,  nuns  t/ii'tls 
Its  tint  rent/us  a  Messrs.  Mn  il/iui.r  et  lloniiier.  Les  pro/uit  In  i  et  s  t/u  II '  n  iii/n  r  >l '• t'eln  i '  n  I 
ii'tirtur  mieiiiit  ti/ijt  eli'im  a  n/i/itir/t  r  t'l  se/lr  vente.  *  *  *  I. a  present)  itsilm 
i/tm  ne  sera  definitive  qu'apris  la  signature  et  V enregistrement  de  I'acte  de  vente, 
pur  Misses.  Rochecowte  a  Messrs.  Maillnux  et  Bonnier  de  lew  materiel  et  fie  hues 
plantations  du  Hangar  avnsi  que  de  lewrs  terrains.  Si  quelque  evinement  faisait 
[200]  manquer  Indite  affaire,  la  presente  risil iat ion  strait  nul/e.  res  deux  affaires 
derantitre  siniidtanees.  Aux  presentes  sont  intervenes  Messrs.  Mailloux  et  Bonnier, 
lisijtitis  t/t  elti rent  n'avoir  mieuiie  Opposition  a  faire  a  la  present)  risdiat ion  tie  bail. 
A, -te  notarii  des  /installs  sera  passi  aux  frais  de  Messrs.  Barry.  Dupont,  et  autres 
propriiin a t s  tin  Hangar  par  M.  Meistre,  notaire  au  Port-Louis." 

This  deed  was  executed  by  all  the  parties  to  it,  including  Messrs.  Bonnier  and 
Maillnux. 

Two  days  after  the  above  conditional  surrender  of  "  Le  Hangar"  l>y  the  Appel- 
lants, the  first  seven  Respondents,  Dupont  and  others,  by  a  deed,  also  under  private 
signature,  dated  the  lltli  of  October,  L859,  demised  the  Le  Hangar  estate  to  Messrs. 
Bonnier  and  Maillnux.  The  terms  of  that  demise  were,  that  it  should  be  for  a  term 
of  nine  years  from  the  1st  of  July,  1859,  at  a  rent  of  10,000  p.  a  year  for  the  first 
three  years,  and  12,000  p.  a  year  for  the  last  six  years;  such  rent  to  be  paid 
quarterly. 

The  first  instalment  of  24,281  p.  having  become  due  from  Messrs.  Bonnier  and 
Mailloux,  under  the  deed  of  the  22nd  of  September,  1859,  and  upwards  of  20,000  p. 
of  that  instalment  being  unpaid,  the  two  last-mentioned  Respondents  being  then 
in  possession  of  the  plant,  the  present  Appellants,  in  accordance  with  the  law  of 
Mauritius  for  the  protection  of  unpaid  vendors  of  goods,  commenced  proceedings  on 
the  11th  of  October,  1860.  in  the  Supreme  Court  at  Mauritius  against  Messrs. 
Bonnier  and  Mailloux;  and  upon  the  .'51st  of  October,  1860,  obtained  an  Order  from 
the  Chief  Judge  of  the  Court  authorizing  the  Appellants  provisionally  to  seize,  at 
their  own  risk  and  peril,  and  put  under  cus-[201]-tody  all  the  movable  propei'ty 
and  sugars  belonging  to  Messrs.  Bonnier  and  Mailloux  on  the  estate  "  Le  Hangar," 
or  proceeding  therefrom,  in  order  to  secure  payment  of  the  20,010  d.  50  c.  claimed 
by  the  Appellants  in  their  declaration  in  virtue  of  the  deed  therein  mentioned. 

In  execution  of  this  Order,  upon  the  2nd  of  November,  1860,  the  seizure 
thereby  authorized  was  made  and  certified  by  the  proper  officer  of  the  Supreme  Court, 
the  Respondent,  Bonnier,  at  the  same  time  protesting  against  such  seizure.  Such 
officer  at  the  same  time  appointed  the  last-named  Respondent  guardian  of  the  pro- 
perty seized,  he  having  voluntarily  consented  to  take  charge  of  the  same,  and  pro- 
mising to  produce  such  property  to  justice  when  required.  The  seizure  was  registered 
on  the  3rd  of  November,  1860. 

Soon  afterwards  the  insolvency  of  Messrs.  Bonnier  and  Mailloux  was  publicly 
announced;  and  subsequently,  Herchenroder,  the  tenth  Respondent,  in  his  capacity 
of  Official  Assignee  in  the  matter  of  the  intended  cessio  bonorum  of  Messrs.  Bonnier 
and  Mailloux.  was  made  a  party  to  the  cause. 

On  the  17th  of  November,  1860,  the  deed  of  the  11th  of  October,  1859,  was.  in 
pursuance  of  the  stipulation  therein  contained,  made  and  passed  into  a  Notarial 
Act. 

On  the  16th  of  January,  1861,  there  was  due  to  the  Respondents,  Dupont,  Barry 
and  others,  from  Mailloux  and  Bonnier  the  sum  of  7500  dollars,  together  with 
interest  thereon  (being  the  amount  of  three  instalments  of  the  purchase  money,  or 
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■    reserved,   and   made  payable   under  the  lease  of  the   11th  of  October. 
confirmed  by  the  Notarial  in-[202]-struuient  of  the  17th  of  November,   1860),  the 

-  of  which  instalments  became  due  on  the  15th  of  January.   1861.     There  was 
also  then  due  to  the  same  Respondents  the  further  sum  of  1277  d.  4  c.  being  th< 

ad  expenses  of  the  Notarial  instrument  :  which  latter  sum.  together  with  the  former, 
made  the  aggregate  sum  of  8777  d.  4  c.  due  to  the  Respondents. 

A  notice  in  writing  demanding  payment  of  the  last-mentioned  moneys  was  on 
the  16th  of  January.  1861.  served  by  the  officer  of  the  District  Court  on  Mess  - 
Mailloux  and  Bonnier,  and  on  the  Nth  of  the  same  month  on  their  surety.  Augustin 
Thomas:  and  the  notice  concluded  with  an  intimation  that  the  aforesaid  Respond- 
ents would  avail  themselves  of  the  different  clauses  stipulated  in  the  aforesaid  deed  of 
lease,  more  especially  of  the  clause  whereby  they  are  entitled  and  authorized  to  take 
possession  of  the  estate  "  Le  Hangar  "  fifteen  days  after  the  service  of  the  notice 
to  pay.  should  the  same  remain  disobeyed. 

Default  having  been  made  in  payment  an  Order  was  made  on  the  -1st  of  Febru- 
ary. 1^61.  by  the  District  Magistrate,  directing  the  usher  of  the  District  Court  to 
put  the  Respondents  into  possession  of  the  estate  "  Le  Hangar  ""  on  the  23rd  of  the 
same  month. 

The  execution  of  this  Order  was  made  on  the  last-mentioned  date. 

On  the  16th  of  March,  1861,  a  declaration  in  a  suit  brought  by  the  Appellants, 
as  Plaintiffs,  was  served  on  the  Respondents.  Mailloux  and  Bonnier,  as  Defendants, 
demanding  that  the  sale,  which  had  been  consented  to  by  the  Appellants  to  Mailloui 
and  Bonnier,  according  to  their  private  act.  dated  the  -"2nd  of  [203]  September, 

-  of  the  machinery,  implements,  and  cattle  therein  mentioned,  should  be  can- 
celled and  annulled  :  and  that  the  Appellants  might  resume  forthwith  the  ownership, 

-  <sion,  and  enjoyment  thereof,  as  being  their  own  property,  with  costs. 

Upon  the  28th  of  March,  1861,  the  AppeUants  obtained  judgment  in  their  suit 
against  the  Respondents  Messrs.  Bonnier  and  Mailloux,  and  also  Herchenroder,  in 
his  capacity  of  Official  Assignee,  and  it  was  ordered  by  the  Supreme  Court,  that  the 
sale  consented  to  by  the  Appellants  to  Messrs.  Bonnier  and  Mailloux  by  the  deed  of 
the  22nd  of  September.  1859.  of  the  plant  upon  ""  Le  Hangar  "  should  be  cancelled 
and  annulled,  and  that  the  Appellants  should  forthwith  resume  the  ownership, 
possession,  and  enjoyment  thereof,  as  their  own  property. 

In  consequence  thereof  the  first  seven  Respondents.  Dupont  and  others,  on  the  3rd 
of  April,  1861,  brought  an  action  of  Tierce  o-pposi-tion  in  the  Supreme  Court  against 
the  present  Appellants,  together  with  the  three  last  of  the  present  Respon 
M  --is.  Bonnier.  Mailloux,  and  Herchenroder,  calling  upon  them  to  show  cause  why 
the  Plaintiffs  in  that  action  should  not  be  received  and  admitted  as  opposing  third 
parties  (Tiers  opposants)  against  the  judgment  of  the  28th  of  March.  1861.  as  well 
as  the  execution  thereof:  because,  as  the  Plaintiffs  alleged,  amongst  other  re.. - 
they  had  become  bona  fide  purchasers  and  owners  of  the  plant  upon  "  Le  Hangar  " 
by  virtue  of  the  Notarial  deed,  dated  the  17th  of  November.  1860,  between  them  and 
M  --rs.  Bonnier  and  Mailloux  :  that  the  several  articles  constituting  such  plant  hav- 
ing become  immovables  and  attached  to  the  [204]  soil,  could  not  be  removed  from 
the  estate  and  treated  as  movables  :  that  the  present  Appellants  had  no  right  I 
Messrs.  Bonnier  and  Mailloux  in  the  premises  :  and  that  the  judgment  affecting  the 
Plaintiffs'  alleged  rights  of  property  ought  not  to  have  been  sued  for  and  obtained 
in  their  absence  and  without  their  being  made  parties  to  the  suit  as  bona  fidt  pur- 
rs of  the  plant  in  question. 

The  present   Appellants  having  appeared  in  this  action,  and  the  alleged  I 
of  the  Plaint:-  \eir  dealings  with  Messrs.  Bonnier  and  Mailloux  res 

the  plant  being  material  for  the  consideration  of  the  Court,  the  Appellants  served 
a  written  notice,  dated  the  8th  of  May,  1861,  of  their  intention  to  apply  for  leave 
to  prove  by  oral  evidence  the  value  of  "  Le  Hangar  "  :  and  also  of  the  plant,  on  the 
23rd  of  February.  1861,  when  Dupont.  Barry  and  others,  were  put  into  possession  of 
such  estate  and  plant,  by  virtue  of  the  Order  of  the  District  Magistrate  as  afore- 
aud  by  such  notice  the  names  of  eight  witnesses  were  given,  who  were  to  be 
called  to  prove  such  value. 

The  hearing  of  the  cause  of  Tieret  opposition  commenced  upon  the  14th  of  June, 
1861,  before  the  Chief  Judge,  the  Hon.  Charles  Farquhar  Shand  and  the  Hon.  Sir 
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Joan  Edouard  Remono,  the  first  Puisne  Judge,  and  wae  continued  upon  the  Li 
that  month  when  the  present  Appellants'  (the  tin  u  Defendants)  Advocate  moved,  thai 

tin'  witnesses  subpoenaed  by  his  clients  might  be  exi aed  u] the  I 

in  the  notice,  dated  the  8th  of  May,  1861.    The  Plaintiffs'  Advocate  objected  to  such 
examination,  and  the  Court   refused  leave  to  the  Appellants  to  examine  witn 
[205]   in  the  cause.     This  decision  constituted  one  of  the  grounds  of  thi 
appeal. 

The  bearing  of  the  suit  having  been  concluded  upon  the  18th  of  June,  1861,  the 
Court  tnok  time  to  consider,  and  upon  the  6th  of  August  in  that  year  delivered  final 
judgment,  whereby  it  was  ordered,  that  the  judgment  of  the  28th  of  March,  1861, 
which  the  Appellants  had  obtained,  should  be  set   aside  and  annulled  ;  and  n  was 

declared  thai  the  plant  was  the  property  of  the  lies] lents,  Duponl  and  others; 

and  that  the  Appellants  had  no  right  or  title  to  the  sam  :.     The  Court,  after  stating 
the    facts    and    proceedings   already   set    forth,    gave   judgment    as    follows:-    "In 

these   somewhat    complicated   matters,   the   Messrs.    Rochecouste   were   tl iginal 

movers.  Wishing  to  get  quit  of  their  lease,  they  took  the  initiative,  and  all  the 
subsequent  proceedings  have  followed  on  their  movements.  In  this  way  it  arisi 
that  two  different  parties  have  an  interest  in  the  same  objects,  and  have  a  right  to 
intervene  in  all  suits  which  may  alter  and  destroy  their  interest.  This  is  the 
elementary  condition  of  the  right  to  enter  a  Tierct  opposition.  (See  Carr6,  Art. 
1709.)  It  was  pleaded,  on  behalf  of  Messrs.  Rochecouste,  that  Duponl  and  others 
Wi  re  really  represented  in  the  action  by  Iionniei  mid  Mailloux  as  their  vendors,  and 
consequently  could  not  enter  a  Tierce  opposition.  Toullier,  vol.  viii.  p.  374 — vol. 
x.  |>.  5T(i.  etc.  Duvergier,  No.  34,  and  following — vol.  xvi.  p.  35.  This  view  is  far 
too  subtle  for  any  practical  purpose  in  the  present  case.  See  Sirey,  1836,  1-178 — 
1838,  1-757—1839,  1-40.  Carre.  $  1709-1710— Vol.  ii.,  Proc.  Civ.)  We  are  also 
of  opinion,  that  the  attempt  to  shew  that  the  parties  appearing  here  by  Tierct 
opposition  had  such  [206]  a  knowledge  of  the  state  of  affairs  of  Bonnier  and  Mailloux, 
as  to  prevent  them,  in  equity,  taking  any  rights  from  them  by  purchase,  cannot 
be  maintained.  That  they  took  precautions  to  secure  themselves  from  loss,  in  the 
event  of  the  incapacity  of  Bonnier  and  Mailloux  to  fulfil  their  engagement,  is  quite 
true,  but  all  that  they  did  was  perfectly  legal,  and  vigilantibw  non  dormientibus 
subvenient  jura.  That  there  was  no  fraud  or  bad  faith  has  all  along,  throughout  the 
discussion,  been  admitted  by  the  Respondents,  Messrs.  Rochecouste.  We 
are,  therefore,  of  opinion,  that  Messrs.  Rochecouste  cannot  seriously  oppo  e 
the  Tierce  opposition  of  the  Plaintiffs,  against  the  judgment  of  the  28th  of 
March,  1861.  But  further,  it  is  apparent  that  a  great  irregularity  taints  that 
judgment.  Bonnier  and  Mailloux,  who  were  summoned  on  the  16th  of  March  to 
til"  a  plea  upon  the  demand  of  Messrs.  Rochecouste,  within  five  days  of  the  service, 
had  the  whole  of  the  -1st  day  of  the  same  month  of  March  to  file  their  plea.  But 
Messrs.  Rochecouste,  on  that  same  day,  viz.  the  -1st  of  March,  obtained  a  rule, 
calling  upon  Bonnier  and  Mailloux  to  show  cause  why  judgment  should  not  be  signed 
against  the  Defendants,  for  want  of  a  plea.  This  is  a  serious  error,  which  vitiates 
the  rule  absolute,  by  which  judgm  nt  has  been  signed  against  Bonnier  and  Mailloux. 
before  the  expiration  of  the  delay  of  five  days  allowed  to  a  Defendant  to  file  his  pi  a 
The  allegation  made  is,  that  Dupont,  the  Registrar  of  this  Court,  and  now  one  of 
the  parties  in  this  cans  .  having  signed  the  rule  of  the  21st  of  March,  could  not  cure 
the  blunder  of  the  premature  demand,  made  on  the  21st  of  March,  for  the  rule 
against  the  Defendants,  Bonnier  and  Mailloux.  In  the  course  of  the  discussion 
'li  •  [207]  present  ease  lias  been  examined  under  various  and  different  aspects. 
e  interesting  points  of  law  have  been  mooted,  but  not  at  all  touching  the  real 
questions  in  dispute  between  the  parties.  A  lease  between  the  Plaintiffs  and  Messi 
Rochecouste  first  established  the  intercourse  between  them,  and  as  we  have  already 
seen,  Messrs.  Rochecouste,  willing  to  disengage  themselves  from  the  lease,  and  to  be 
rated  from  the  obligation  attached  to  it,  subscribed  the  imposed  condition, 
and  sold  to  Bonnier  and  Mailloux  all  the  materiel  belonging  to  them  then  existing 
upon  the  Hangar  estate.  The  estate  was  then,  and  Only  owing'  to  this  imperative 
clause  leased  to  Bonnier  and  Mailloux:  Messrs.  Rochecouste,  in  fact,  have  tints, 
themselves,  and  by  their  own  acts,  established  the  real  position  of  the  parties. 
Bonnier  and  Mailloux  being  then  the  proprietors  of  all  the  matiriel  and  movable 
of  the  Hangar  estate,  by  the  sale  of  Rochecouste,  contracted  with  the  Plaint  ill'--  for 
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the  lease  of  the  same  property.  The  cautious  foresight  of  the  proprietors  of  the 
Hangar  estate  was  then  satisfied.  Bonnier  and  Mailloux  having  the  possession  and 
ownership  of  the  movables  sold  to  them,  resold  the  same  to  the  Plaintiffs,  who  by 
that  sale  became  the  lessees  of  the  Hangar  estate.  The  deed  of  the  17th  of  November, 
1S60.  between  the  Plaintiffs  and  Bonnier  and  Mailloux.  recites  the  lease  of  the 
Hangar  to  Messrs.  Rochecouste,  by  which  these  latter  had  to  return  the  materiel 
d'exploitation  et  des  usines,  then  existing  upon  the  same  estate.  Bonnier  and 
Mailloux  admittii. _  •  II  as  the  Plaintiffs.  '  que  ees  usines  out  etc  depuis 
remplacees  par  cfautres  plus  considerables;'  it  was  then  the  proper  moment  '  de 
fixer  a  forfait  la  valeur  ■  usines,  a  la  somme  de  86500:  '  [208]  Bonnier  and 

Mailloux  acknowledging  '  comme  conditio  ,  du  present  Bail,  sans  Fa 

anee  de  F execution  desqueUes,  il  n'aurait  point  eu  lieu,'  expressly  agreed: — 1.  '  Que 
Mailloux  et  Bonnier  vendent  des  a  present  aux  proprietaires  du  Hangar.'     - 
All  the  above  stipulations  have  been  executed  by  the  Plaintiffs.     They  were  a  conse- 
quence of  the  condition  of  the  cancellation  of  the  lease  to  Rochecouste.  '  de  vendre 
leitr  materiel  Sexploitation  ainsi  que  leurs  terrains  a  Bonnier  et  Mailloux.'     Mese   • 
Rochecouste  are  obliged  to  acknowledge  that  they  themselves  have  put  Bonnier  and 
Mailloux  in  all  the  rights  of  proprietors  for  disposing  of  their  property  in  any 
way  they  wished  :    Messrs.  Rochecouste  knew  that  it  was  the  intention  of  the  Plai: 
before  releasing  them  from  the  lease  of  the  Hangar  estate,  and  taking  Bonnier  and 
Mailloux  in  their  place,  to  have  in  the  movables  a  guarantee  for  the  rent  which  these 
latter   had   to    pay.     The   Plaintiffs    purchased    '  toutes   les    usines   et   le   materiel 
d'exploitation.  - '.'  it  is  said,  '  a  partir  de  ce  jour,  sont  immobilises  et  incorpores 

Several  questions  have  been  argued,  on  an  assumption  of  facts  which  have 
been  proved,  instead  of  taking  the  facts  established  by  the  written  evidence  in  this 
case.     The   Plaintiffs    have   followed    Messrs.    Rochecouste    in   this    diseu-- 
have  maintained  that  this  case  is  to  be  determined  by  the  documents  which  s 
birth  to  it.     Messrs.  Rochecouste  pretended  that  the  Hangar  estate,  as  regards  the 
usines  and  materiel  sold  to  Dupont,  is  under  the  disposition  of  Liv.  ii.  of  the  Code 
Civil.  Art.  551. — '  Dn  droit  £  accession  sur  ce  qui  s'unit  et  s'incorpore  a  la  c 
But  that  discuss  -  not  tenable.       There  exists  truly  an  incorporation  of  the 

usines  and  materiel  in  question,  upon  the  ground  of  [209]  the  Hangar  estate,  but 
it  is  made  by  the  real  proprietors  of  the  estate.     The  [ess     -     :  the  Hangar  estate 
had  sold   to  the  Plaintiffs  the  movables  which  they  had  purchased   from   Mess   - 
Rochecouste.     They  were  the  proprietors,  and  in  selling  to  the  Plaintiffs  have  acted 
in  conformity  with  Liv.  ii..  Art.  544  'ode  Ciiil,  '  La  pr  *  le  droit 

de  jouir  et  dis  -  hi  maniert  la  plus  absolve,  pouriu  qu'on  n'en 

pas  un  usage  prohibi  pas  les  lois  ou  par  les  reglemeiu:     Rochecouste  had,  pursuant 
to  his  promise  to  the  proprietors  of  the  Hangar  estate,  sold  to  Bonnier  and  Mailloux, 

-  -  es  in  their  place,  the  movables  :   all  this  is  a  legal  transaction,  and  so  Rochecouste 
cannot  complain  of  the  realization  of  the  guarantee  to  which  they  had  consented, 
in  order  to  be  released  from  the  obligation  of  keeping  the  lease  of  the  H. 
estate.     Messrs.   Rochecouste  attempted  to  change  the  position  of  the  propr: 

of  the  Hangar   estate,   and  to  limit  their   rights  to  those   regulated  by  Art 
What  were  Bonnier  and  Mailloux?     Not   a  'tierce  personne.'     They  were  less     - 
and  everything  bel      _  og  to  them,  placed  upon  the  estate  to  work  and  cultivate  it 
{gun  . raged  by  privilege  to  the  payment  of  the  lease 

(Art.  ..  102,  Civil  Code).     But  Bonnier  and  Mailloux  had  sold  usines  and  matt 
The  Art.  1156.  Civil  Code,  guides  us  in  the  examination  of  the  affair.     The  interest 
of    each   of   the    parties   has   clearly   shown   their    respective   intention.        M 
Rochecouste.  Bonnier,  and  Mailloux  are  successively  together  contracting  parties 
{pari  ■  ■        ■      ■      .  and  the  acts  subscribed  by  them  form,  by  their  eonnexitv. 

the  end  contemplated  and  realized  by  the  proprie)     -  Hangar  estate,  and 

-  oted  to  by  the  other  parties — [210]  1!-    hecouste  relieved  of  the  lease,  and 

■lailloux  substituted  in  their  place.  The  manner  in  which  the  sale  of  the  movables 
by  Bonnier  and  Mailloux  to  the  Plaintiffs  was  executed,  is  perfectly  in  accordance 
with  the  right  of  the  parties.  The  price  was  to  be  fixed  by  arbitrators  chosen, 
and  the  valuat:  -.'lace  accordingly.     The  Plaintiffs  are  cr.  :  the  rent 

due  by  Bonnier  and  Mailloux.  the  amount  of  which  will  require  to  be  ascerta 
The  Court,  therefore,  sets  aside  and  annuls  the  judgment  dated  the  2Sth  of  March, 
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1861,  against  which  the  p resen.  1  Tierce  opposition  has  been  raised,  bo  far  as  thai 
judgment  relates  to  the  machinery,  cattle,  implements  and  other  articles  above 
enumerated,  and  funning  the  subjecl  of  the  present  dispute,  and  find  thai  the 
machinery,  cattle,  implements,  and  other  articles,  arc  the  property  of  the  parties, 
Dupont,  Barry,  and  others,  and  that  Messrs.  Rochecouste  have  no  right  or  title  to  the 
same.  Costs,  with  the  expense  of  registering  the  judgmenl  on  the  rule  absolute, 
to  Dupont  and  Barry,  and  others." 

The  present  appeal  was  brought    from  this  judgment,  as  well  as  the  former 

interlocutory   judgment    of   the    17th   of   June,    1861. 

Mr.  Montague  Smith.  Q.C.,  ami  Mr.  I!.  Blaine,  for  the  Appellants.  The  judgment 
of  the  Supreme  Courl  of  the  •_' s 1 1  >  of  March.  1861,  in  favour  of  the  present  Appellants, 
the  Plaintiffs  in  the  original  suit,  was  valid  and  conclusive  against  all  the  present 
Respondents  as  to  the  plant  upon  "  Le  Hangar,"  and  ought  to  be  affirmed.  No 
price  was  lived  on  the  plant  by  the  deed  of  the  22nd  of  September,  1859,  and.  conse- 
quently, no  sale  was  effected,  Code  Civil,  Arts.  1583  and  1591.  Such  price  should 
be  ascertained  by  arbitration.  Code  Civil  [211]  Art.  1592);  and  no  arbitrators 
were  appointed,  nor  was  any  provision  for  such  appointment  made  by  the  deed. 
The  sale  nf  the  Plant,  therefore,  was  conditional,  and  not  complete,  till  the  price 
was  ascertained  and  lived,  Troplong,  De  la  Vente,  v.  I.,  sec.  155,  and  the  property 
could  not  vest  in  the  purchaser  while  sucli  condition  was  pending,  but  continued 
in  the  vendor,  and  remained  at  his  risk  and  peril,  ib.  sec.  54.  Therefore,  the 
Respondents  took  no  property  under  the  deed  of  the  11th  of  October,  1859.  It  was, 
moreover,  a  void  contract  as  to  the  plant,  for  neither  party  could  enforce  it,  there 
being  no  arbitrators  named,  nor  a  provision  made  for  their  appointment  by  such 
deed,  ib.  sec.  157.  By  Art.  550,  of  the  Code  Civil,  a  purchaser  of  property  not  "  de 
Inutile  foi"  ceases  to  be  in  possession  from  the  moment  he  discovers  such  defect. 
Neither  was  the  purchase  of  the  plant  by  the  first  seven  Respondents  in  good  faith 
by  the  law  of  Mauritius,  Laranbiere,  Theorie  it  Pratique  des  Obligations,  v.  I.  p. 
363,  sec.  5.  The  sale  was  invalid,  Troplong,  De  In  Vente,  v.  I.,  sec.  42,  and,  therefore, 
the  Appellants'  privilege  as  vendors  was  not  defeated.  Troplong,  Des  Privileges 
et  l/i/pot/ieques,  v.  I.,  sec.  184.  The  action  brought  by  the  Appellants  against 
Messrs.  Bonnier  and  Mailloux,  to  cancel  the  sale  of  the  "  Le  Hangar  "  estate,  was 
in  accordance  with  the  provisions  of  Art.  1184  of  the  Code  Civil.  The  Appellants 
could  not  use  the  deed  of  the  22nd  of  September,  1859,  as  evidence,  until  it  was 
registered,  which  was  done  as  by  the  law  in  force  in  Mauritius  is  requisite,  Arrete 
No.  36,  Art.  23  of  16  Finn  in  ire.  An.  xii.,  Code  Decacu,  p.  27;  but  it  is  only  a  fiscal 
regulation,  and  such  registry,  when  made,  does  not  operate  by  way  of  notice. 

Next,  we  submit,  that  the  first  seven  Respondents  [212]  have  no  right  of  action  of 
Tierce  opposition  against  the  Appellants.  They  were  guilty  of  a  breach  of  good  faith 
in  purchasing  the  plant  without  giving  notice  to  the  Appellants;  this  is  clear 
according  to  the  above  authorities  and  those  referred  to  in  the  judgment  of  the 
Court  below,  and  the  Appellants  were  not  bound  to  make  the  three  Respondents, 
Bonnier,  Mailloux,  and  Huchendroder,  parties  to  the  suit  against  the  others,  the 
eighth  and  ninth  Respondents,  Sirey,  C.  c.  1654,  note  42  [Edit.  1862].  The  refusal 
by  the  Supreme  Court,  by  its  interlocutory  Order  of  the  17th  of  June,  1861,  to  allow 
the  Appellants  to  examine  witnesses,  was  manifestly  wrong  and  cannot  be  supported  : 
and  the  final  judgment,  from  which  we  principally  appeal,  was  erroneous  in  finding 
that  the  plant  in  dispute  was  the  property  of  the  Plaintiffs,  and  that  the  present 
Appellants  had  no  right  or  title  to  the  same,  and  so  setting  aside  the  judgment  of 
the  28th  of  March,  1861,  in  the  original  cause,  in  their  favour.  The  authorities 
relied  on  by  the  Judge  in  the  Court  below  do  not,  upon  examination,  warrant  their 
decision. 

The  Attorney-General  (Sir  R.  Palmer),  and  Mr.  Leith,  for  the  first  seven  Re- 
spondents.— The  proceedings  in  the  suit  on  which  judgment  was  given  on  the  28th 
of  March,  1861,  were  ex  parte  and  irregular,  according  to  the  rules  of  procedure 
of  the  Supreme  Court;  that  judgment,  therefore,  was  invalid,  and  justly  set  aside 
by  the  decree  of  the  6th  of  August,  1861.  But  even  if  it  were  regular,  it  could  not 
be  binding  on  the  first  seven  Respondents,  for  they  were  not  parties  to  that  suit, 
and,  upon  every  principle  of  law  and  equity,  a  judgment  affecting  the  rights  and 
property  of  third  parties  not  before  the  Court,  and  [213]  in  no  wise  represented, 
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must  be  void  as  against  them.  The  right  of  the  Respondents  to  enter  a  Tierce 
opposition  was.  therefore,  indisputable. 

The  question,  then.  is.  what  was  the  nature  of  our  title  to  the  plant  on  the  '*  Le 
Hangar  "  estate.  We  say.  by  the  deed  of  the  22nd  of  September,  1859,  we  became 
the  absolute  owners  of  the  plant.  It  is  contended,  on  the  other  side,  that  because 
no  price  was  fixed  on  the  plant  by  that  deed,  therefore,  no  sale  was  effected  ;  but 
the  authorities  cited  from  the  Code  Civil  do  not  warrant  that  proposition.  If 
there  was  no  sal-,  the  plant  must  have  been  hypothecated,  but  that  could  not  be, 
for  movables  cannot  be  the  subjects  of  hypothecation.  Code  Civil.  Arts.  2119, 
2071,  2076;  Siery.  v.  I.,  p.  931  [Edit.  Paris.  1851].  The  plant  was.  in  its  nature, 
immovable,  and  governed  by  the  law  applicable  to  such  description  of  property. 
Code  Civil.  Arts.  517.  522.  524.  Notwithstanding  the  variety  and  seeming  con- 
tradictions of  the  many  subsequent  deeds,  the  whole  facts  and  circumstances  of  the 
case  fully  warranted  the  decree  of  the  6th  of  August.  1861.  The  rules  of  law 
applicable  to  the  circumstances  of  the  case  are  fully  treated,  and  the  authorities 
supporting  the  decision  of  the  Court  set  forth  in  the  judgment  given  by  the  learned 
Judges  of  the  Court  below. 

With  regard  to  the  interlocutory  judgment  of  the  17th  of  June.  1861.  also 
appealed  from,  we  insist  that  that  judgment  was  the  right  and  proper  one,  not 
only  with  reference  to  the  rules  of  procedure  of  the  Supreme  Court,  but  also  with 
reference  to  the  particular  evidence  intended  to  be  produced,  as  such  evidence 
would,  if  it  had  been  produced,  have  been  altogether  immaterial  and  irrelevant. 

[214]  Their  Lordships'  judgment  was  pronounced  by 

The  Lord  Justice  Knight  Bruce  (Dec.  10,  1864). — In  this  case,  considering  the 
general  law  prevailing  in  the  Island  of  Mauritius  on  the  subject  of  goods  sold 
and  delivered  on  credit,  as  to  which  default  has  been  made  in  payment  according  to 
the  contract,  and  considering,  also,  the  language  of  the  instrument  of  the  22nd 
of  September,  1859.  and  especially  the  clauses  in  it  which  begin,  "  I.e  materiel  et 
"nutations  presentement  vendus  restent  r/a  rants  ties  ter/nes."  and  "  Le$  ac- 
qutreurs  out  neanmoins,"  their  Lordships  are  of  opinion,  that  the  good  or  bad 
faith  of  the  Respondents  (by  which  designation  we  mean  the  first  named  seven  Re- 
lents.) in  the  transactions  brought  before  the  Committee  by  the  present  appeal, 
is  immaterial,  as  to  the  validity  or  invalidity,  the  soundness  or  unsoundness,  of 
either  of  the  judgments  under  appeal. 

The   important   question,    in   their   Lordships'   opinion   is.   whether   the    instru- 
ts  and  transactions  subsequent  to  September.  1859.  destroyed,  weakened,  or  pre- 
judiced the  right  which  the  Appellants  had  under  the  instrument  of  the  22nd  of 
September.  185  s  -tered  in  October.  1860.  to  be  paid  for  the  plant  sold  by  them 

to  Messrs.  Bonnier  and  Mailloux  according  to  the  terms  of  that  instrument,  and  to 
lie  secured  and  protected  in  that  respect  according  to  its  provisions.  And  their 
Lordships'  opinion  is.  that  that  right  remained  in  full  force  notwithstanding  the 
instruments  and  transactions  subsequent  to  September.  1859.  and  that  whether 
the  proceedings,  by  means  of  which  the  decision  of  the  28th  of  March.  1861.  was 
obtained  (proceedings  to  which  the  Respondents  were  [215]  nut  parties),  were 
wholly  regular,  or  not  in  all  respects  regular — that  decision  upon  grounds  of  general 
law.  and  especially  also  by  reason  of  those  clauses  of  the  instrument  of  the  22nd  of 
September,  1^59.  to  which  particular  reference  has  been  made,  was  consistent  with 
right  and  justice,  and  not  at  variance  with  any  title  vested  in  the  present  Respon- 
dents, and  that  tin  Respondents'  action  or  proceeding  of  Tierce  opposition,  was 
unfounded  and  should  have  failed. 

Their  Lordships,  therefore,  must  humbly  advise  Her  Majesty  to  discharge  the 
Order  of  August,  1861.  under  appeal,  to  declare  groundless  the  action  of  "/' 
apposition  in  which  that  Order  was  made,  and  to  stay  all  further  proceedings  in  it, 
except  for  the  recovery  by  the  present  Appellants  of  their  costs  of  it.  and  to  direct 
those  costs  and  the  Appellants'  costs  of  the  present  appeal  to  be  paid  by  the  seven 
first-named  Respondents,  but  to  declare  also,  that  Her  Majesty's  Order  is  to  be  with- 
out prejudice  to  any  question  of  account  between  the  Appellants  and  those  Respon- 
dents, if  and  in  so  far  as  any  such  question  is  or  may  lie  open  between  those  parties. 
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[216]  ON  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY  OF  ENGLAND 

PHILIP  CLEARY, — Appellant;  against  the  proceeds  of  the  Bale  of  the  cargo  I 

laden  on  board  I  d   ROBERT  McANDREYV  and  Co.,     B< 

tpondenU*  [July  22,  27,  1863]. 

Tm     I  I        >m." 

The  Master  of  a  \  -itled  to  recover  his  freight,  if  he  has  either  carried  his 

cargo  to  it-  destination:  or,  it  he  has  been  precluded  from  carrying  it   by 
the  act,  or  default,  of  the  owner  [2  Moo.  P.<      N  - 

If  by  the  occurrence  of  an  accident  mi  the  voyage,  delay  he  occasioned,  the  Master 
may  claim  a  reasonable  time  to  carry  on  the  cargo,  either  in  the 
when  repaired,  or  by  transhipping  it  to  another  vessel  [2  Moo.  P.(       N.S 

W..  a  merchant  in  1.  ipped  at   Hayti,  on  hoard  the  Galam,  a  cargo  of 

wood  to  Europe.  The  Galam  became  unseaworthy,  and  put  into  a  port  in  the 
Island  of  Terceira.  The  Master,  being  without  funds,  and  the  ship  in 
of  repairs,  took  up  a  Respondentia  Bond  on  the  security  of  the  cargo,  payable 
on  the  arrival  of  the  cargo  at  Falmouth,  her  first  port  of  destination  in  Europe. 
The  Galam  was  afterwards  condemned,  and  the  cargo  unshipped  :  but  the 
Mi  ster  took  no  steps  for  the  purpose  of  forwarding  the  cargo  t..  its  destina- 
tion. W.,  oti  being  informed  of  the  loss,  chartered  another  vessel,  the  Mary 
June,  of  which  C.  was  Master,  to  proceed  in  ballast  and  to  fetch  home  the 
cargo.  The  Mary  Jane  took  on  board  the  cargo,  and  in  proceeding  home- 
wards w.is  stranded  on  Scillv.  and  the  cargo  was  unshipped  and  stored,  subject 
to  C.'s  lien  in  respect  of  freight.  C.  knew  nothing  of  the  Respondentia  Bond. 
W.,  "i.  being  informed  of  the  stranding  of  the  Mary  Jane,  in  order  to  defeat 
the  Bond,  ordered  C.  to  proceed  to  Hamburg  instead  of  Falmouth.  Before 
this  could  be  done,  a  suit  was  instituted  in  the  Admiralty  Court  in  England 
by  the  Bondholder,  and  the  cargo  was  arrested  by  an  Order  of  that  Court.  C, 
who  had  insured  the  ship  and  freight,  obtained  a  settlement  from  the  under- 
writers as  for  a  total  loss.     Held:  — 

First,  that  as  the  subsequent  carrying  on  of  the  cargo  by  C.  was  essential  to  make 
it  available,  either  for  the  holder  of  the  Bond,  or  anybody  else,  it  was  to  be 
considered  as  salvage  service  [2  Moo.  P.C.  i  N.S.  I  23^-5]  :  and 

Secondly,  as  the  cargo  could  not  be  carried  to  its  destination  by  reason  of  the 
arrest  by  Order  of  the  Court  of  Admiralty,  at  the  instance  of  the  Bondholder, 
C.'s  y  lien  for  freight,  in  a  competition  of  liens,  had  a  priority  over 

the  Bondholder. 

By  the  practice  of  the  Admiralty  Court  in  suits  of  this  nature,  the  Master  is  the 
necessary  party  to  sue.  although  his  claim  may  have  been  satisfied  by  the  under- 
writers.    The  Master  sues  as  their  Agent,  or  Trustee  [2  Moo.  P.C.  (N.S.)  233]. 

The  Master  of  a  ship  has  at  Common  law  a  possessory  lien  on  the  cargo,  not  only 
for  freight,  but  also  for  general  average  [2  Moo.  P.C.  (N.S.  i  235]. 

The  jurisdiction  of  the  Court  of  Admiralty  to  enforce  contribution  in  general 
average,  considered  [2  Moo.  P.C.  (N.S.)  235]. 

The  Galam.  a  French  ship,  sailed  from  Hayti  in  the  year  I860,  laden  with  a 
caiL'o  of  Cani-[217]-peachy  wood,  belonging  to  White,  a  Merchant  of  London,  bound 
to  Europe,  and  whilst  in  the  prosecution  of  her  voyage,  sustained  so  much  damage 
as  to  render  her  unseaworthy.  and  compelled  her.  in  the  month  of  November.  ISO*'. 
to  put  into  the  port  of  Angra.  in  the  Island  of  Terceira.  where  she  was  surveyed, 
and  being  found  to  be  unfit  for  sea.  was  condemned,  and  her  cargo  was  landed  and 
stored  in  the  Custom  House  in  Angra.  Neau,  the  Master  of  the  Galam  having  neither 
funds  nor  credit  at  that  port  to  discharge  the  same,  took  up  and  borrowed  the  sum 
of  24,583  francs,  at  a  maritime  premium  of  30  per  cent.,  to  defrav  such  charges 
and  expenses,  and  gave  a  Respondentia  Bond  on  the  cargo  to  secure  the  repayment 

*  Present  :  Lord  Kingsdown,  the  Lord  Justice  Knight  Bruce,  and  the  Lord  Justice 
Turner. 
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of  the  same:  the  Bond  being  made  payable  ten  days  after  the  arrival  of  the  cargo 
at  Falmouth. 

Xo  steps  were  taken  by  Xeau  to  forward  the  cargo,  and  the  owner  thereof  having 
heard  of  the  eondem-[218]-nation  of  the  Galam,  at  Angra.  and  of  his  cargo  being 
stored  there,  chartered  the  brig  Mary  Jane,  whereof  the  Appellant.  Cleary,  was 
Master,  on  the  31st  of  December^  I860,  to  proceed  in  balla.-t  to  Angra.  and  load  his 
•  and  proceed  with  the  same  to  Queenstown,  Falmouth,  or  Scilly,  for  orders 
to  discharge  the  same  at  a  safe  pen  not  north  of  the  Tyne  on  the  east  coast,  nor  north 
of  the  Clyde,  including  Renfrew,  on  the  west  coast  of  the  United  Kingdom,  all  Ire- 
land and  London  excepted,  or  at  Hamburg.  Bremen.  Rotterdam,  or  Antwerp  :  the 
freight  was  to  be  £450.  if  the  cargo  were  delivered  at  a  port  of  the  United  Kingdom, 
and  £175.  if  discharged  at  Hamburg.  In  pursuance  of  the  charter-party,  the  Mary 
Jane  proceeded  to  Angra  and  loaded  the  cargo,  and  sailed  from  there  on  the  4th  of 
February,  1861,  and  on  the  21st  of  the  same  month  arrived  with  the  cargo  at  Scilly, 
and  brought  up  in  St.  Mary's  Ray.  but  shortly  afterwards  and  on  the  same  day, 
having  dragged  her  anchors,  she  was  run  ashore.  A  survey  was  made  of  the  Mary 
Jane  on  the  following  day.  and  it  was  at  rirst  thought  that  she  could  be  got  off  and 
be  able  to  proceed  with  the  cargo  to  the  port  of  destination  :  and.  accordingly.  Messrs. 
Banfieid  and  Sons,  of  Scilly.  the  agents  of  the  Mary  Jane,  sent  a  letter  to  'White,  and 
advised  him  that  it  was  expected  that  the  Mary  Jane  would  be  got  off.  to  which  letter 
White,  on  the  25th  of  February.  1861,  sent  the  foUowing  reply: — "  Dear  Sirs, — I 
received  this  morning  your  favour  of  the  22nd  instant,  announcing  the  arrival  at 
your  port  of  the  Mary  Jane  from  Terceira,  and  that  she  slipped  her  cables  in  a 
hurricane,  and  ran  on  to  the  shore  at  Tresco  to  save  ship  and  cargo,  and  that  you 
[219]  were  making  efforts  to  get  her  off.  and  hoped  to  succeed.  Unless  you  should 
receive  contrary  orders  from  me  by  Telegraph,  or  by  Letter,  before  she  proceeds  to 
sea.  please  to  order  the  Captain  to  proceed  to  Hamburg  for  the  discharge  of  his 
cargo.  There  is  a  Bottomry  Bond  on  the  cargo  for  more  than  its  value,  therefore, 
he  must  not  deliver  said  cargo  until  his  freight  is  paid  :  and,  of  course,  for  any  ex- 
penses incurred  on  vour  part  or  elsewhere  for  repairin-j  will  have  to  be  raised  by  a 
Bond,  which  will  take  precedence  of  the  one  from  Terceira.  and  there  will  be  ample 
to  cover  this  latter  and  freight,  leaving  something  to  account  against  the  former 
one. 

There  was  nothing  to  show  that  before  this  letter  was  received.  Cleary  had  ever 
heard  of  the  Bond  granted  bv  Xeau.  the  Master  of  the  Galam. 

On  the  23rd  of  the  same  month,  part  of  the  cargo  was  unshipped  and  landed  from 
the  Mary  Jane,  and  placed  in  the  yard  of  Messrs.  Banfieid  and  Co.  at  St.  Mary's,  in 
Scilly.  who  stated  that  they  received  it  on  behalf  of  Cleary.  subject  to  his  claims  upon 
it  by  way  of  lien  :  and,  as  considerable  expenses  were  incurred  in  saving  the  ship 
and  cariro.  Clearv  made  a  further  claim  on  such  cargo  for  general  averatre. 

The  Bond  granted  by  the  Master  of  the  Galam.  at  Angra  upon  the  cargo,  having 
been  endorsed  to  the  Respondents.  Messrs.  Robert  McAndrew  and  Co.,  and  they 
having  heard  of  the  arrival  of  the  cargo  at  Scilly,  and  of  the  accident  which  had 
befallen  her.  applied  to  White,  on  the  26th  of  February.  1861,  to  ascertain  when  it 
was  intended  to  bring  the  cargo  to  Falmouth,  when  they  were  informed  that  he  had 
ordered  the  Mary  Jane  to  proceed  with  the  same  to  Hambui ■•_'. 

[220]  The  cargo  remained  Lying  at  Scilly  from  the  23rd  to  the  28th  of  February; 
and  on  the  27th  of  that  month,  the  Respondents,  having  discovered  the  directions 
given  by  White  as  to  the  destination  of  the  cargo,  brought  an  action  in  the  Admiralty 
Court,  in  a  case  of  Bottomry  against  the  cargo,  and  the  same  was  arrested  by  the 
Marshal  of  the  Admiralty  Court,  under  a  warrant  of  that  Court,  on  the  4th  of 
March,  and  was  subsequently,  in  the  latter  end  of  the  month  of  June,  brought  to 
London  by  the  Marshal  and  Bold  by  public  auction,  when  it  realized  the  gross  sum 
of  £1202  2s.  4d..  of  which  the  sum  of  £382  1 5s.  6d.  was  deducted  for  the  ex] 
incurred  by  the  Marshal,  leaving  a  balai  £  -  1  0  6s.  10d..  remaining  in  Court. 

White  had  notice  of  the  proceedings,  but  declined  to  appear  to  the  action,  a-  I 
charges  upon  the  cargo  were  beyond  its  value. 

The  Respon  :  Jit  to  obtain  pavment  to  them  of  the  sum  in  Court,  in  part 

satisfaction  of  the  amount  due  on  their  Bottomry  Bond:  but  they  were  opposed  by 
the  Appellant,  under  a  claim  for  freight  due  to  him  for  carrying  the  cartro  in  the 
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Mary  lane,  and  also  for  a  sum  which  he  claimed  to  be  due  to  him 
ral  avera* 
It  was  proved  at  the  hearing,  that  the  Appellant  had  had  ample  opportunity 
carry  out  his  charter-party,  had  he  been  ready  and  willing  and  that  the 

Mary  Jane  and  her  freight,  having  been  respectively  insured,  he  had  obtained  pay- 
ment at  a  rate  of  75  per  cent,  from  the  underwriters  as  for  a  total  loss  of  ship  and 
freight.     He  did  not  put  in  bail,  though,  till  the  Order  of  the  Admiralty  Court  had 

removed,  the  cargo  could  not  be  carried  to  its  destination.     Nor  did  it  a| ■; 
that  he  made  any  [221]  att«  ruplete  his  contract,  and  thereby  cum  freight 

on  the  cargo. 

The  Judge,  the  Rijrht  Hon.  Dr.  Lushington  delivered  judgment  on  the   19th  of 
December.  1862,  the  material  part  of  which  was  in  these  term-  : — "  Can  it  be  Beriously 
believed  that  Cleary  really  intended  to  carry  out  what  he  calls  his  right  and  privi] 
namely,  the  carrying  the  cargo  on  in  the  vessel!     The  vessel  which  was  all  to  pi' 
for  when  a  man  claims  for  a  total  loss,  and  tal  •   cent,  in  liquidation  of  all 

his  claims,  it  shows  there  is  little  or  nothing  left  at  all,  and  no  prospect  of  repa 
her.  And  when  we  come  to  a  later  date,  it  appears  there  was  no  prospect  of  any  sort 
or  kind  of  that  being  done  which  the  Master  says  he  could  do.  There  was.  indeed, 
abundance  of  opportunity  of  transhipping,  and,  if  he  had  made  the  application,  the 
Court  would  have  given  him  every  opportunity  so  to  do.  What  was  the  fact  I  The 
Court  did  give  him  opportunity  :  for  upon  the  application  of  the  Marshal's  substitute 
to  Clearys  agent,  Messrs.  Banfield,  offering  them  opportunity  to  carry  on.  they 
replied  that  Cleary  had  gone  to  Newfoundland,  and  left  no  instructions.  If  that 
is  not  a  case  of  a  desertion  of  right,  I  do  not  know  what  is.  But  what  is  the  case 
further?  Cleary  has  actually  sought  another  mode  of  being  indemnified,  namely,  by 
application  to  the  Underwriters  for  the  whole  loss,  great  part  of  which  he  has 
received.  Now.  if  the  appearance  had  been  entered  in  the  name  of 
the  underwriters,  and  I  were  to  adjudge  the  case  with  the  severity 
with  -which  it  would  have  been  adjudged  thirty  years  ago,  they  would  not  have  been 
allowed  to  proceed  at  all.  That  [222]  strictness,  however,  does  not  prevail  now  : 
and  it  is  in  Clearys  favour  that  I  assume  he  is  really  proceeding  for  the  benefit  of 
the  underwriter*.  If  it  came  to  the  knowledge  of  the  Court  that  Cleary  was  suing 
for  his  own  benefit — which  I  hope  and  trust  in  honour  and  honesty  is  not  the  case 
— most  assuredly  he  would  not  get  a  judgment  from  me.  What  more  is  there  for 
the  Court  to  determine  ?  I  dispute  not  the  law  ;  for,  no  doubt,  it  is  perfectly  clear  how 
it  stands  as  to  freight.  The  freight  was  not  earned  when  the  vessel  got  to  Scilly.  I 
apprehend  that  the  Master  of  a  ship,  who  has  the  power  of  reshipping  or  transhipping 
if  he  voluntarily  refuses  so  to  do,  has  no  claim  to  freight  whatsoever;  and  reallv  I 
have  not  heard  that  the  law  has  been  disputed,  or  was  capable  of  being  disputed. 
He  might  have  earned  that  freight,  if  he  had  but  fulfilled  that  obligation  which  the 
law  imposed  on  him,  namely,  of  carrying  on  the  cargo.  I  am  of  opinion,  in  this 
case,  that  there  was  no  freight ;  that  there  was  a  voluntary  abandonment  of  the 
voyage:  that  recourse  was  had  to  another  quarter  for  indemnity,  which  has  been 
obtained.  I  would  not  reject  the  claim  if  founded  in  law,  because  for  the  benefit  of 
the  underwriters  :  but  I  am  of  opinion  that  here  there  is  no  legal  claim.  Now,  I 
must  say  one  word  only  on  the  subject  of  average.  With  respect  to  average,  over  and 
over  again,  from  the  earliest  time  I  entered  this  Court,  the  Judges  of  this  Court  have 
refused  to  entertain  this  question.  Why  should  I  break  in  upon  that  established 
practice?  It  has  been  very  ingeniously  said.  We  have  no  hostility  to  you.  the 
Bottomry  Bondholder  :  we  know  you  are  not  liable  to  contribute  to  the  average  :  and 
all  we  wish  is  to  take  the  fund  and  [223]  apply  it  to  our  own  purposes.'  The  Court 
declines  to  be  a  party  to  that  arrangement,  and  I  must  adhere  to  the  practice  of  not 
deciding  upon  questions  of  average.  I  must  pronounce  for  the  validity  of  this 
Bond,  and  with  costs 

Against  this  sentence  the  present  appeal  was  instituted. 

Mr.  Brett.  Q.C..  and  Mr.  V.  Lushington,  for  the  Appellant. — First,  after  the 
wreck  of  the  Mary  Jane,  the  Appellant  was  entitled,  if  not  bound,  to  transship  the 
cargo,  and  carry  it  to  its  destination,  according  to  the  terms  of  the  charter-party. 
so  as  to  earn  thereby  the  full  freight  contracted  for.  The  mere  suspension  of  the 
voyage  does  not  destroy  his  lien  for  freight,  Shipton  v.  Thornton  (9  Ad.  and  El.,  pp. 
3H.  nan  v.  Mea'jum  (]  Bing..  243).     Neither  does  a  temporary  restraint 
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dissolve  the  contract.  If  the  Master  refused  to  carry  the  cargo  to  its  place  of 
destination  he  would  be  liable  to  the  freighter  in  damages.  Hadley  v.  Clarke  (8  Term 
Rep..  259  Nor  doe-  the  fact  of  the  cargo  not  arriving  at  its  destination,  under 
peculiar  circumstances,  destroy  the  right  to  freight,  Jordan  v.  The  Warran  Insurance 
Company  (1  Story's  Arnr.  Rep..  353).  The  Scottish  Marine  Insurance  Company  of 
Glasgow  v.  Turner  (\  Macq.  Seo.  App.  C;.~  Si      art  v.  The  Greenock  Marine 

Insurance  Company  (ib..  328),  and  the  Master  is  entitled  to  a  reasonable  time  for 
effectins  such  transhipment.     But  we  submit,  that  in  this  case,  such  reasonable  time. 

sidering  the  circumstances  of  the  case,  and  especially  the  arrest  and  continued 
deten-[224]-tion  of  the  cargo  by  the  Bondholders,  had  not  expired.  The  Master  was. 
by  the  intervention  of  the  Court  and  arrest  of  the  cargo,  prevented  from  eai 
Lis  chartered  freight.  It  was  the  act  of  the  Bondholders.  All  that  the  Master  could 
do  was  to  refit  or  transship,  and  it  was  held,  in  Luke  v.  Lyde  (2  Burr..  887),  that 
when  the  owner  of  the  cargo  interferes  to  prevent  the  Master  so  doing  he  is  entitled 
to  the  whole  freight  pro  rata  itw  So  in  the  case  of  a  ship  captured,  the  Copen- 

hagen (1  C.  Rob.,  pp.  28!  If  the  Master  had  gone  to  Hamburg,  after  having 

been  ordered  to  Falmouth,  he  would  have  broken  his  charter-party. 

Secondly,  at  the  date  of  the  arrest  of  the  cargo  by  the  Bondholders,  the  Appellant 
was  in  lawful  possession  of  the  cargo.  He  had  as  well  by  the  charter-party,  as  by 
Common  law  and  maritime  custom,  a  possessory  lien  on  the  cargo  for  freight  agi 
the  whole  world,  and  the  cargo  could  not  be  taken  out  of  the  Appellant's  hands  wi;h- 
out  paying  for  the  freight  and  satisfying  such  lien.  Maclachlan's  "  Law  of  Merchant 
Shipping."  p.  287. 

Thirdly,  when  the  cargo  was  arrested  by  the  Bondholders,  the  Appellant  had, 
by  the  custom  of  Merchants,  a  possessory  lien  upon  it  for  general  average  contribution. 
It  is  said  by  the  Court  below,  that  there  was  no  jurisdiction  in  the  Admiralty  Court 
to  determine  that  question.  The  Master,  however,  has  a  lien  for  general  average. 
Scaife  v.  Tohin  (3  Barn,  and  Ad..  528),  and  is  not  compellable  to  part  with  the 
cargo  until  he  has  been  paid  the  sum  which  it  ought  to  contribute.  Such  loss,  by 
general  average  is  to  be  calculated  between  the  owner  of  the  ship  and  the  owner  of 
the  cargo.  according  to  the  law  of  the  [225]  port  of  discharge.  Simonds  v.  Whit 
Barn,  and  Cr..  805).  Even  if  the  Court  had  no  jurisdiction  in  a  question  of  general 
average,  yet.  we  submit,  it  ought  not  to  have  lent  its  assistance  against  the  party 
having  a  possessory  lien. 

The  Admiralty-Advocate  (Dr.  Twiss,  Q.C.  >.  and  Mr.  Clarkson.  for  the  Responds  - 
— This  ease  presents  the  anomaly  of  a  shipowner  coming  into  the  Admiralty  Court 
and  claiming  freight  against  the  owner  of  the  car^o  when  the  shipowner  has  been 
indemnified  by  the  underwriters  as  for  a  total  loss  of  the  ship,  including  the  freight. 
If  he  can  sue,  it  can  only  be  as  a  trustee  for  the  underwriters.  There  was 
appearance  or  opposition  from  the  owner  of  the  cargo  to  the  Bondholders. 

The  question  involved  really  is.  whether  the  alleged  possessory  lien  of  the  ship- 
owner for  freight  is  to  override  our  maritime  lien  under  the  Respondentia  Bond? 
And  our  contention  is,  that  in  law  it  does  not.     There  are  two  voyaires  in  the  present 
ease.     First,  that  contemplated  by  the  Bondholder  under  the  charter-party;  and. 
dly,  that  by  the  charterer,  or  owner  of  the  cargo  with  the  Appellant.      Under  the 
charter-party  the  destination  was  Falmouth,  but  the  subsequent  directions  of  the 
owner  of  the  cargo  to  the  Master  of  the  Mary  Jane  to  defeat  the  Bond  was  Hamburg. 
There  can  be  no  doubt  that  where  the  voyage  is  voluntarily  abandoned  bv  both  the 
shipper  and  the  owner  of  the  goods,  and  the  owner  liable  upon  a  Bottomry   B 
voluntarily  puts  an  end  to  the  voyage,  the  maritime  risk  terminates,  and  the  I 
becomes  immediately  payable.     The  Bondholder  may  enforce  his  maritime  liei 
who80-[226]-ever's   hand   the   L'oods   have  passed  to.   if  there  be   bona   fide--.     The 
English  and  American  authorities  fully  support  this  proposition:   The  Helgoland 

Adm.  Rep..  491-9),  the  Bol  <    (7  Moore's  P.C.  Ci  -  S,   28  I   .  I    i 

(]   W.  [lob.,  Ill),  the  Brig  Draco  (2  Sumner's  Arnr.  Rep..  193),  Pope  v.  Nidi 

Story's  Arnr.  Re]  As  in  this  case  the  Master  of  the  Galam  had  voluntarily 

abandoned  the  voyage,  his  claim  for  freight  was  lost,  either  for  the  whole  voyage,  or 

ita  itineris.  as  was  held  in  Vlierboom  v.  '"•■■■,  ■  •  "  1  Wels., 

Cook  v.  Jennings  (7  Term.  Rep.,  381  I,  and  I  v.  Groning  (2  Camp..  [I 

only  circumstance  in  which  the  Master  is  entitled  to  payment   for  freight  when  a 
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voyage  is  qoI  completed,  is  « here  the  aon  completion  is  caused  by  the  act  of  the  owner 
of  the  cargo. 

Secondly,  we  submit,  thai  the  Learned  Judge  of  the  Courl  belovi  was  right  in 
liolding  that  the  Court  of  Admiralty  had  no  jurisdiction   in  .1  question  of  general 

average.  La  I'liuxliiiiriii  (2  YY.  Rob.,   1ST),  'l'lic  .Xurtli  Slur  (Lush.  Ailin.   Iti'l>.,   15).  Tlie 

Johannes  Christoph  (2  Spinks,  Ecc.  and  Adxn.  Rep.,  99). 
Judgment  was  reserved,  and  now  pronounced  by 

Lord  Kingsdown  (Dec.  9,  1863). — The  circumstances  of  (his  case  are  singula] 

and  though  some  of  the  questions  of  law  which  have  been  raised  in  it  arc  sufficiently 
clear,  others  of  much  general  importance  seem  to  I"'  involved  in  some  doubt. 

In  the  year  I860,  Mr.  White,  a  Merchant  in  London,  shipped  in  llayti  on  board 

of  a  French  ship  called  the  [227]  Ird/irni,  of  which   .lean    Felix    Xcau   was  Master,   a 

'•argo  of  Campeachy  wood,  to  be  brought  to  Europe. 

In  November,  I860,  the  Galam  became,  as  it  is  alleged,  unseaworthy,  and  put  into 

the  port  of  Angra,  in  the  Island  of  Tcrceira,  where  she  was  condemned  and  her  cargo 
discharged  and  stored  in  the  Custom  House  there. 

The  Captain  of  the  Galam  took  up  a  Large  shin  amounting  to  about  £1000, 
English  money,  on  the  security  of  the  cargo,  and  granted  a  Respondentia  Bond  for 
the  amount,  payable, with  interest  at  30  per  cent.,  on  the  arrival  of  the  cargo  a!  her 
first  port  of  destination  in  Europe,  which  was  declared  to  be  Falmouth;  and  this 
Bond  was  afterwards  transferred  to  the  Respondents,  the  present  holders. 

Captain  Neau,  having  raised  this  money,  does  not  appear  to  have  done  anything 
for  the  put  [lose  of  forwarding  the  cargo  to  its  destination. 

Information  of  the  accident,  however,  was  given  to  Mr.  White,  the  owner,  who 
chartered  a  ship  called  the  Mary  Jane,  then  lying  at  Bristol,  of  which  Philip  Cleary. 
the  Appellant,  was  Master  and  owner,  to  proceed  in  ballast  to  Angra,  and  fetch  home 
the  cargo. 

By  the  charter-party,  which  was  dated  the  31st  of  December,  1860,  it  was  agreed 
that  the  ship  having  taken  on  board  the  cargo,  should  call  at  Queenstown.  SciUy, 
or  Falmouth,  for  orders,  and  should  carry  on  and  deliver  the  cargo  at  any  port  fixed 
by  the  orders,  within  certain  limits  specified  in  the  charter-party.  The  port  of 
London,  for  some  reason  which  does  not  appear,  was  expressly  excepted  from  the 
ports  of  discharge;  the  freight  was  to  be  £450,  if  the  cargo  were  delivered  at  a 
port  of  the  United  Kingdom,  and  £475.  [228]  if  discharged  at  Hamburg,  which  was 
within  the  prescribed  limits. 

The  Mary  Jane  set  out  on  her  voyage  accordingly,  took  on  board  the  timber,  and 
on  her  return  voyage  called  at  Scilly  for  orders  ;  but  on  arriving  there  she  was,  by 
violence  of  weather,  driven  ashore,  and  it  became  necessary  to  unship  and  store  the 
cargo,  which  was  done  in  the  yard  of  Messrs.  Banfield  and  Co.,  of  Scilly,  who  state 
that  they  received  it  on  behalf  of  Captain  Cleary,  and  subject  to  his  claims  upon  it 
by  way  of  lien.  Considerable  expenses  are  alleged  to  have  been  incurred  in  saving 
the  ship  and  cargo,  in  respect  of  which  Captain  Cleary  makes  a  claim  on  the  cargo 
for  general  average.  Messrs.  Banfield  and  Co.  immediately  informed  White  by 
letter  of  what  had  happened,  and  at  the  same  time  advised  him  that  it  was  expected 
that  the  ship  would  be  got  off  the  shore. 

On  the  25th  of  February,  1861,  White,  in  answer  to  this  communication,  sent  a 
letter  to  Banfield  and  Co.,  (ante,  p.  218).  It  appears  by  this  letter  that  White  at  this 
time  was  apprized  of  the  Respondent's  Bond  which  had  been  granted  at  Angra,  and 
that  he  determined  to  adopt  a  course  which  was  calculated  to  defeat  it,  by  diverting 
the  cargo  frdm  Falmouth,  on  arrival  tit  which  place  only  the  Bond  was  made  payable. 

At  what  time  White  first  became  acquainted  with  the  fact  of  the  Bond  having 
been  given  does  not  appear;  but  there  is  nothing  to  show  that  before  this  letter 
was  received,  Cleary  had  ever  heard  of  or  had  any  reason  to  suspect  the  existence  of 
such  a  Bond. 

The  Respondents  having  discovered  the  directions  given  by  White  as  to  tbe 
destination  of  the  cargo,  [229]  immediately  instituted  a  suit  in  the  Admiralty  Court 
on  the  Respondentia  Bond,  and  gave  WHiite  notice  of  the  proceedings,  and  on  the 
4th  of  March,  1861,  they  procured  the  cargo  to  be  arrested  in  Scilly  by  a  warrant 
out  of  the  Court  of  Admiralty. 
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White  refused  to  appear  to  the  action,  the  charges  upon  the  cargo  being,  as  it 

-   from  his  letter,  beyond  its  value.     Cleary.  of  course,  could  not  be  required 

or  expected  to  cive  bail :  and.  on  the  other  hand,  till  the  order  of  the  Admiralty  Court 

was  removed,  the  cargo  could  not  be  carried  on  to  its  destination,  whatever  that 

destination  might  be. 

The  rule  of  law  is  very  clear,  and  was  not  disputed  at  the  Bar — that  the  Master 
of  the  vessel  is  entitled  to  recover  his  freight  if  he  has  either  carried  his  cargo  to  its 
destination,  or  has  been  prevented  from  so  carrying  it  by  the  act  or  default  of  the 
owner  :  and  if  by  the  occurrence  of  an  accident  on  the  voyage  delay  be  occasioned, 
the  Master  may  claim  a  reasonable  time  to  carry  on  the  cargo,  either  in  the  same 
ship  when  repaired,  or  by  transhipping  it  to  another  vessel. 

It  is  said,  however,  in  this  case  that  the  Master  had  abandoned  the  cargo  to  its 
fate,  and  was  not  prevented  by  the  proceedings  in  the  Admiralty  Court  from  carrying 
it  on  :  that  he  never  intended  to  do  so  if  no  such  proceedings  had  been  taken,  and 
that,  therefore,  he  is  not  entitled  to  any  freight. 

With  a  view  to  this  question,  it  becomes  material  to  examine  with  some  niinute- 
-  what  actually  took  place.  Cleary  had  insured  both  the  ship  and  the  freight 
with  the  same  underwriters.  On  the  25th  of  March.  1861.  his  agents  came  to  a 
settlement  with  them  for  the  loss  both  on  the  ship  and  cargo.  The  [230]  terms  as  to 
the  ship  were  that  he  should  receive  75  per  cent,  on  the  value,  and  take  the  ship  for 
his  own  account.  He  obtained  a  settlement  with  the  underwriters  at  the  same  time 
on  the  freight  as  for  a  total  loss,  but  the  terms  on  which  this  settlement  was  made 
entitled  the  underwriters  to  stand  in  the  place  of  Cleary. 

They  are  thus  stated  in  the  letter  of  Maekay  and  Dick,  the  agents  of  the  insurers, 
dated  at  Glasgow,  25th  March.  1861,  addressed  to  the  agents  of  Cleary.  at  Greenock  :  — 
"  The  freight  to  be  treated  as  a  total  loss.  The  underwriters  on  this  footing 
getting  the  charter-party,  and  liberty  to  send  on  the  cargo,  and  to  collect  amount  of 
same  as  per  charter-party  :  Captain  Cleary  to  give  his  assistance  in  having  the  cargo 
sent  forward. 

"  It  is  also  understood  that  you  are  entitled  to  the  proportion  of  general  average 
and  charges  applicable  to  freight  and  car_ 

Shortly  afterwards.  White,  in  answer  to  some  communication  from  Banfield  and 
Co..  wrote  them  the  following  letter:  — 

••  London.  April  2.  1861. 
"  Dear   .Sirs. — I  have   before  me  your  valued   favours  of   15th  ultimo   and    1st 
-     :it,  and  have  not  to  alter  the  orders  already  given  for  the  Mary  Jane  to  deliver  her 
go  at  Hamburg :  the  Captain  taking  care  to  secure  his  freight  and  general  average 
with  you,  and  for  shipping  the  cargo  at  Angra  before  parting  with  the  cargo. 

•"  I  thank  you  for  informing  me  that  Messrs.  Maekay  and  Dick,  1.  Royal  Bank 
Buildings.  Glasgow,  are  now  the  representatives  of  the  Mary  Jane,  and  [231]  are 
making  arrangements  for  the  re-shipment  of  said  cargo  :  but  I  shall  wait  to  hear  from 
them  before  addressing  them,  as  I  have  fulfilled  my  part  of  the  business  liv  having 
given  the  orders,  unless  some  suitable  proposition  is  made  to  me  to  induce  the  dis- 
charge in  a  port  of  Great  Britain. 

"  I  shall  feel  obliged  by  your  informing  me  when  the  Mary  Jane  is  likelv  to  be 
ready  to  reship  the  cargo,  and  any  other  information  that  you  believe  mav  be  of 
interest  to  me. 

"  It  appears  to  me  that  the  expenses  for  shipping  the  cargo  at  Angra,  according 
to  the  document  sent  you.  could  be  included  in  your  statement  of  general  average ; 
it  being  certainly  that  matter,  and  I  have  paid  same. 

•'  Claiming  your  excuses  for  giving  you  so  much  trouble. — I  remain,  etc., 

Arthur  B.  White." 

This  letter  shows  that  White  refused  to  order  the  cargo  to  be  taken  to  London, 
and  insisted  on  its  being  carried  to  Hamburg,  and  Cleary.  who  was  bound  by  his 
charter-party  to  carry  it  to  Hamburg,  and  not  to  carry  it  to  London,  had  no  ri<*ht 
to  disobey  the  orders  of  his  charterer. 

It  must  be  observed  that  at  this  time  the  reshipment  of  the  cargo  on  board  the 
Mary  Jane  was  contemplated,  and  that  the  Mary  Jane  was  still  in  Scillv.  and.  as  it 
should  seem,  under  charge  of  the  underwriters. 
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On  tin-  13th  of  April,  1861,  the  agei  underwrite™  wrote  a  letter  of  thai 

date  to  Geary,  urging  him  to  insist,  on  their  behalf,  on  Uis  right  to  [232]  carry  the 
cargo  t"  Hamburg,  in  terms  of  the  charter-party,  and  to  do  all  thing  ry  for  the 

recovery  of  me  freight,  and  authorizing  him  to  appear  on  their  behalf  in  this  Buit. 

Cleary   after  this   Beems  to   have  given   himself   no   Further  trouble  about    the 
patter.     He  sold  the  Mary  Jane,  which  left  Scilly  about  the  Isl  of  May,  and  having 
received  the  full  amount  of  her  freight,  or  nearly  bo,  he  took  himself  off  to  Nev,  found 
lam  1  ea  rly  in  May.  1 86  1 . 

Before  he  went,  however,  he  executed  a  power  "f  attorney,  authorizing  Met 
Banfield  and  Co.  to  take  the  necessary  steps  for  carrying  on  the  cargo  to  Hamburg 
should  it  be  released  from  arrest,  as  also  for  the  purpose  of  protecting  his  rights 
in  respect  of  freight  and  general  average;  and  an  appearance  in  tin- 
have  been  entered  t"<>r  the  Appellant  under  this  authority. 

We  do  not  find  that  any  step  was  taken  by  any  of  the  pari  ies  t  ill  the  latter  end  of 
May.  On  the  25th  of  -May  an  application  was  made  to  the  Admiralty  Court  to  have 
the  cargo  in  question  removed  to  London  for  sale,  inasmuch  as  there  were  no  markets 
for  it  in  Seilly.  An  order  was  made  for  this  purpose  by  the  Court,  and  in  obed 
to  such  Order  the  cargo  was  brought  to  London  in  the  month  of  June.  1  SGI.  where  it 
was  afterwards  sold,  and  realized,  after  payment  of  the  expenses  incurred  by  the 
Marshal.  £819  6s.  10d.,  which  sum  was  paid  into  Court,  subject  to  the  claims  of  all 
parties. 

On  the  occasion  of  this  application  for  the  removal  of  the  cargo  to  London,  and  on 
the  27th  of  May.  1861,  notice  was  given  by  the  Proctors  for  the  Appellant,  to  the 
Proctors  for  the  Respondent,  that  the  [233]  Appellant  was  prepared  to  carry  on  the 
cargo  of  log-wood  lately  landed  from  his  vessel,  t lie  Mary  J" in,  warehoused  at  Scilly, 
upon  its  being  released  from  the  arrest  of  the  High  Court  of  Admiralty. 

Some  correspondence  took  place  which  it  is  not  material  to  notice.  It  is  said 
that  at  this  time  the  Mary  Jane  had  been  sold,  and  there  was  no  vessel  in  Scilly  which 
could  have  been  employed  in  carrying  on  the  cargo  to  Hamburg;  but  however  that 
may  be,  the  underwriters  had  been  prevented  from  carrying  on  the  cargo  to  Hamburg 
when  they  had  the  means  of  doing  so.  and  the  orders  of  the  Court  of  Admiralty  still 
prevented  them  from  completing  the  contract  by  transhipping  the  cargo  to  another 
vessel.  Can  it  be  said.  then,  that  there  is  any  evidence  to  show  that  the  intention 
to  carry  on  the  cargo  had  at  any  time  been  abandoned  by  those  whose  right  it  was  to 
receive  the  freight  .' 

The  case  is  in  some  degree  prejudiced  by  the  claims  being  made  in  the  name  of 
Cleary.  who,  as  far  at  least  as  regards  the  freight,  has  long  since  been  satisfied  every 
claim  which  he  can  have  in  respect  to  it. 

The  rules  of  the  Admiralty  Court  make  it  necessary  that  in  all  suits  of  this 
description,  the  party  appearing  should  be  the  Master,  though  his  claims  may  have 
been  satisfied  by  the  underwriters,  and  they  are  the  only  parties  really  interested. 
He  is  considered  in  the  Admiralty  Court  as  suing  as  agent  and  trustee  for  them, 
and  the  same  rule  seems  to  prevail  at  Common  law  according  to  the  doctrine  laid 
down  in  Robertson  v.  Hamilton  ( 14  East,  522). 

If  we  look,  then,  at  this  claim  as  the  claim  of  the  underwriters,  it  seems  very 
improbable  that  they  should  intend  to  abandon  their  right  to  earn  this  [234]  freight. 
By  far  the  greater  part  of  the  voyage  for  which  the  Man/  Jane  had  been  hired — out 
and  home — had  already  been  performed;  it  remained  only  to  carry  the  cargo  from 
Scilly  to  Hamburg,  in  order  to  earn  the  whole  amount  of  £175.  Nor  can  we  say 
that  their  conduct  amounted  to  an  abandonment  of  their  right  to  do  this.  The  orders 
of  the  Court  of  Admiralty,  occasioned  by  the  default  of  White,  made  it  impossible  to 
carry  the  cargo  anywhere  but  to  London,  and  there  they  were  not  bound  and  were 
not  at  liberty  to  carry  it.  We  think,  therefore,  that  they  stand  in  the  situation  of 
parties  who,  having  been  prevented  by  the  default  of  the  owner  of  the  cargo  from  com- 
pleting the  voyage,  are  entitled  to  claim  their  freight. 

There  being  then  a  lien  for  freight,  the  next  question  is,  whether  such  lien  is 
preferable  to.  or  to  be  postponed  to  the  claims  under  the  Respondentia  Bond. 

It  is  sworn,  and  there  seems  no  reason  to  doubt,  that  Cleary  knew  nothing  of  the 
Respondentia  Bond  when  he  took  on  board  the  cargo. 

The  Respondentia  Bond  seems  open  to  great  suspicion,  though  it  has  not  suited 
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the  interests  of  anv  of  the  parties  to  dispute  it.     The  money  raised  by  it  or  any  part 
of  it  seems  not  to  have  been  applied  to  forwarding  the  cargo,  and  as  far  as  ap] 
in  this  case,  the  Captain  Xeau  had  entirely  abandoned  the  cargo,  and  it  was  carried 
on.  not  bv  him  or  by  his  procurement,  but  by  the  act  and  at  the  expense  of  the  owner 
of  the  cargo. 

The  subsequent  carrying  on  of  the  cargo  was  essential  to  making  it  available 
either  for  the  holder  of  the  Respondentia  Bond,  or  for  anybody  else.  It  [235]  was  in 
the  nature  of  salvage  service,  and  in  a  competition  of  liens  the  shipowner  who  has 
rendered  a  service  of  this  description  is  entitled  to  priority  over  the  holder  of  a 
■ndentia  Bond  who  has  done  nothing,  and  whose  money  has  contributed  nothing 
towards  forwarding  the  cargo  to  its  destination. 

It  is  upon  this  sound  principle  of  justice  and  common  sense  that,  by  the  practice 
of  the  Admiralty  Court,  a  prior  Bottomry  Bond  is  postponed  to  a  subsequent  one.  and 
both  to  claims  for  salvage  afterwards  arising,  and  that  wages  are  also  entitled  to 
preference.  These  demands  are  all  for  services  rendered  to  the  owner  of  the 
omrv  Bond,  as  well  as  to  other  persons  interested  in  the  ship  and  cargo. 
We  think,  therefore,  that  the  claim  for  freight  is  entitled  to  priority  over  I 
Respondentia  Bond. 

There  remains  the  question  of  the  claim  for  general  average.  On  principle  I 
seems  to  stand  on  the  same  reason  as  freight.  It  is  a  loss  incurred  for  the  general 
benefit  of  the  ship  and  cargo,  to  which  those  who  have  received  the  benefit  are  by  law 
liable  to  contribute  ratably.  And  for  this  claim  the  Master  who  has  incurred  the 
expenses  has  a  lien  on  the  goods.  It  is  a  possessory  lien  at  Common  law.  by  virtue  of 
which  he  is  entitled  to  hold  the  goods  till  his  lien  be  satisfied.  If  no  Respondentia 
Bond  was  in  question,  there  can  be  no  doubt  that  White  could  not  take  the  goods  out 
of  the  hands  of  Geary  without  paying,  not  only  freight,  but  what  is  due  for  general 
average. 

But  it  is  said  that  the  Court  of  Admiralty  will  take  no  notice  of  a  claim  for 
general  average  :  and  the  learned  Judge  in  this  case  observes.  "  that  over  and  over 
airain.  from  the  earliest  time  I  entered  this  [236]  Court,  the  Judges  of  this  Court 
refused  to  entertain  this  question  "  (ante  [2  Moo.  P.C.  (N.S.)],  p.  222 1  :  and  again. 
"  I  must  adhere  to  the  practice  of  not  deciding  upon  questions  of  average  "'  (ante 
[2  Moo.  P.i       X  -    ],  p.  2-23). 

But  unfortunately  the  judgment  does  decide  the  question,  and  determines  that 
the  Court  of  Admiralty  may  take  a  cargo  out  of  the  possession  of  a  Master  who  has, 
by  Common  law.  a  possessory  lien  upon  it.  without  satisfying  such  a  lien. 

If  such  be  the  settled  law  of  the  Admiralty  Court  it  must  prevail,  however  contrarj 
to  principles  usually  acknowledged  in  the  administration  of  justice.  But  it  requires 
very  clear  authority  to  support  it,  and,  upon  examination,  their  Lordships  have 
not  found  any. 

To  enforce  and  give  effect  to  a  lien  at  the  instance  of  a  party  seekinir  to  establish 
it  is  quite  a  different  tiling  from  setting  it  aside  and  annulling  it  when  it  aris 
the  Court  incidentally  in  the  progress  of  a  cause  over  which  the  Court  has  properly 
jurisdiction.  The  Captain  here  does  not  say.  "  I  have  by  the  maritime  law  a  lien 
which  the  Court  of  Admiralty  will  enforce  as  it  does  in  cases  of  Bottomry  and  other 
-  a  not  depending  upon  |  -  -  n  ":  but  he  says.  '*  I  am  in  possession  of  this 
cargo,  and  have  a  lien  upon  it.  and  by  the  law  of  England  no  man  has  a  right  to  take 
it  out  of  my  possession  till  that  lien  is  satisfied."  It  he  be  right  in  law,  as  it  appears 
that  he  is,  how  can  the  Court  of  Admiralty  do  that  which  no  other  Court  in  the 
kingdom  could  do — destroy  a  right  which  exists  by  law? 

The  case  would  be  quite  different  if  the  Captain,  having  parted  with  the  cargo, 
had  sought  to  enforce  [237]  a  lien  in  the  Court  of  Admiralty.     The  lien  would  be 
There  were  some  special  contract)   with  the  loss  of   |  ■   and 

the  Court  of  Admiralty  would  properly  say.  "  We  have  no  jurisdiction  in  this  matter: 
we  have  no  means  of  enforcing  contracts  or  compelling  contributions  :  we  decline 
to  interfi 

On  examination  of  the  cases  referred  to  at  the  Bar.  this  appears  to  be  all  that 
they  have  decided — not  that  when  a  |  eight  of  lien  arises  incidentally  before 

the  Court  of  Admiralty,  such  right  will  be  treated  as  a  nullity:  but  that  when  the 
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Court  i-  called  upon  to  enforce  such  a  lien  not  depending  upon  possession,  or  to 
Adjust  the  rights  which  gro*  out  of  it,  tlie  Courl  will  refuse  to  inter*  < 

Two  cases  were  strongly   relied   upon   by  the  Coun  el   for  the   Respondents,  La 
ponstancia  (2  W.  Rob.  187),  and  the  North  Star  (Lush.  Adm.  Rep    15). 
Neither  of  these  cases  sustains  the  principle  qovi  contended  for. 
I„  the  firs!  case,  the  '  'onstancia  sailed  from  Lima,  having  for  her  cargo  amongst 
oilier  things  a  quantity  of  silver.     Saving  suffered  damage  on  aer  voyage,  n  bi 
to  raise  money  for  repairs.     A  portion  of  the  silver  whs  sold  by  lie  M 
h,  raise  the  uecessary  funds,  and  other  moneys  required  were  raised  by  a  Bottomry 
Bond  on  the  ship.     Two  further  Bonds  *  ed  by  th<    Captain  for  necessary 

hxpenses,  on<    on  the  cargo,  and  anothei   on   the  ship.       The  ship  arrived   in  tins 
country,  and  was  sold  in  the  Admiralty  Court,  the  amount  of  freight   was  bro 
into  Court,  and  also  a  portion  of  the  ralue  of  the  cargo  equal  to  the  amounl  of  the 
Bottomry  Bond. 

In  these  circumstances  the  owners  of  the  silver  [238]  made  a  claim  upon  the 
broceeds  in  Court  for  a  contribution  on  a  general  average  to  the  loss  which  they  had 

pufiered  by  the  sale  of  their  silver.       The  learned  Jud rjected  the  claim  on  the 

ground  that  it  was  a  mere  personal  right  to  be  enforced  at  la\>  ;  that  there  was  no 
li,.n  ,,,,  the  ship  or  cargo  for  such  demand;  that  the  Court  of  Admiralty,  therefore, 
,-oiil. 1  doI  entertain  it.  and  did  not  possess  the  means  of  doing  justice  amongst  the 

different  parties  interested  it'  it  did  interfere.     Th      Is  of  the  judgment  are 

explained  nmst  clearly  at  page  190  of  the  report  :  "  If  this  he  so.  and  if  upon  the 
authority  of  my  Lord  Stowell,  thus  confirmed  by  my  Lord  Tenterden,  I  am  to  con- 
sider this  claim  as  a  subject  of  general  average,  two  considerations  immediately 
juggesl  themselves:  first,  whether  I  have  any  jurisdiction  at  all  over  questions  of 
general  average?  and.  secondly,  whether  1  could  satisfactorily  exercise  such  a  juris- 
diction under  the  ei  remnstaiiees  of  the  case?  The  absence  of  any  precedent  where 
the  Court  has  exercised  the  jurisdiction,  is  of  itself  a  strong  prima  facie  proof  that 
1  have  no  authority  to  entertain  the  question  at  all,  and  I  am  the  more  strongly 
inclined  to  this  opinion  by  the  further  consideration  that  in  all  eases  of  average  it 
is  essential  that  the  Tribunal  which  is  to  adjust  it  should  have  the  power  to  compel 
all  parties  interested  to  come  in  and  pay  their  quota.  I  possess  no  such  power  ;  and 
if  I  could  not  bring  all  parties  interested  before  the  Court,  I  could  not  adjust  a 
general  average,  which  is  a  proportionate  contribution  by  all." 

It  is  obvious  that  this  case  has  no  bearing  upon  the  present  :  there  was  in  that 
no  possession  by  the  owner  of  the  silver  of  any  part  of  the  cargo  from  [239] 
which  contribution  was  sought,  and  of  course  there  could  be  no  possessory  lien. 
There  was  an  attempt  to  enforce  a  supposed  maritime  law  which  the  Court  thought 
did  not  exist,  and  to  require  the  Court  to  exercise  a  personal  jurisdiction  which  the 
learned  Judge  thought  it  did  not  possess,  and  could  not  usefully  assume. 

The  case  of  the  North  Star  [Lush.  Ad.  45]  was  substantially  to  the  same  effect. 
The  question  there  was  as  to  the  validity  of  a  Bottomry  Bond  on  a  ship.  The  owners 
of  a  cargo  who  had  paid  expenses  in  respect  of  which  they  were  entitled  to  a  general 
average  contribution  from  the  ship,  had  taken  a  Bottomry  Bond  on  the  ship  from 
the  Master.  It  was  argued  that  such  right  to  contribution  formed  no  lien  on  the 
ship  ;  that  the  owner  of  the  cargo  had  no  possession  of  the  ship,  and,  therefore,  could 
have  no  possess  iry  right  of  her,  though  the  Master  of  the  ship  had  possession  of  the 
cargo,  and  had,  therefore,  a  lien  for  general  contribution,  which,  however,  he  lost 
if  the  cargo  passed  out  of  his  possession.  Dr.  Lushington  disallowed  the  claim,  and 
made  these  observations : — "  The  next  step  is  to  consider  these  claims  in  respect  of 
general  average,  how  far  they  affect  the  ship  and  homeward  freight.  Assuming 
tic  claims  to  be  well  founded  in  fact,  in  what  legal  category  ought  they  to  be  placed? 
Are  they  liens  upon  the  ship  in  any  legal  sense  of  the  term,  or  are  they  simply  debts 
■ — the  consignees  creditors,  the  owners  debtors?  Liens  in  the  Common  law  sense 
of  the  term  these  claims  certainly  are  not.  Are  they  to  be  considered  as  maritime 
liens  of  the  same  nature  as  salvage  or  damage,  to  be  enforced  against  the  corpus 
of  the  ship?  I  find  no  authority  for  such  a  [240]  position.  They  are  demands  for 
which  an  action  might  lie.  but  which  the  Court  of  Admiralty  has  never  taken  cog- 
nizance of.  I  think  these  claims  are  to  be  considered  as  conferring  rights  of  personal 
action  only." 
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Neither  in  these  cases,  nor  in  any  other,  can  we  find  any  decision  or  dictum  that 
when  a  clear  legal  right  of  lien  is  proved  in  the  Court  of  Admiralty  to  exist,  that 
Court  can  dispose  of  the  property  without  regarding  it,  and  thus  in  effect  decide 
against  it. 

It  was  said,  however,  that  the  Respondentia  bond-holder  was  entitled  to  pre- 
ference, because  the  holder  of  such  security  is  not  liable  to  contribute  to  general 
average.  That  is  so  as  between  the  owner  of  the  cargo  and  the  holder  of  the  Bond, 
but  not  as  between  the  holder  of  the  Bond  and  those  whose  lien  arises  in  respect  of 
services  by  which  the  cargo  itself  has  been  made  available. 

Upon  the  whole,  their  Lordships  are  of  opinion,  that  the  claim  for  freight  and 
general  average  is  the  first  demand  upon  the  funds  in  Court.  The  Respondents, 
however,  must  be  at  liberty  to  have  the  claim  for  general  average  strictly  investigated. 
Though  their  Lordships  feel  themselves  compelled,  upon  principles  of  law,  to  advise 
Her  Majestv  to  reverse  the  present  judgment,  and  to  give  to  the  Appellant  his  freight 
and  what  may  be  found  due  to  him  for  general  average,  and  his  costs  of  the  suit. 
out  of  the  fund  in  Court,  they  think  that  both  his  conduct  and  that  of  White  are  open 
to  so  much  observation,  and  the  facts  of  the  case  afford  such  ground  for  doubt  as  to 
the  proper  inferences  to  be  drawn  from  them,  that  they  will  not  give  any  costs  of  the 
appeal. 

[Mews'  Die.  tit.  SHIPPING,  A.  XIII.  Freight.  4.   Lien  on  Cargo,  a.  S.C.  Br.  and 
Lush.   1C7:  3   N.R.   254:  33  L.J.  Ad.  97;   10  Jur.  N.S.   4  77:  9  L.T.   551 
W.R.  495.     See  The  Soblomsten,   1866,  L.R.   1  Ad.    and  E.  297:  The  Da 
1868.  L.R.  2  Ad.  and  E.  263.     As  to  Admiralty  jurisdiction  of  Judicial  Com- 
mittee, see  note  to  The  Europ,,.  1863,  2  Moo.  P.C.  (N.S.)  21.] 


[241]         OX  PETITION  FROM  THE  SUPREME  COURT  AT  JAMAICA. 
In  re  ABRAHAMS  *  [June  14,  1864]. 

The  Order  in  Council  of  the  12th  of  April.  1851,  restricts  the  right  of  appeal  to 
the  Queen  in  Council,  to  matters  where  the  property,  or  civil  rights,  amount 
to  £300. 

Application  for  special  leave  to  appeal  from  an  Order  of  the  Supreme  Court  of 
Jamaica,  refusing  to  quash  a  fiat,  or  certificate  of  insolvency,  made  under 
the  Jamaica  Act,  11th  Vict.,  c.  28.  refused,  as  the  question  at  issue,  namely, 
the  validity  of  the  flat  of  insolvency,  was  not  an  appealable  grievance  within 
the  Order  in  Council. 

This  was  a  petition  for  special  leave  to  appeal. 

It  appeared  from  the  petition,  that  on  the  8th  of  May,  1863,  a  certificate,  or  fiat 
of  insolvency,  was  obtained  on  the  affidavit,  of  one  Hendrick.  under  the  Jamaica 
Statute.  11th  Vict.  c.  28,  by  which  it  was  adjudged  by  Mr.  Justice  Kemble.  that  the 
Petitioner.  Abrahams,  had  committed  an  act  of  insolvency,  and  had  thereby  become 
an  insolvent  debtor  under  that  Act.  The  Petitioner  afterwards  applied  for  and 
obtained  a  rule  nisi  that  the  fiat,  or  certificate  of  insolvency,  might  be  quashed,  upon 
the  following  grounds:  first,  that  the  affidavit  of  Hendrick  was  not  sufficient  to 
ground  or  authorize  such  fiat  of  insolvency:  second,  that  the  circumstances  dis< 
in  such  affidavit  did  not  amount  to  a  declaration  of  insolvency,  nor  show  the  inability 
of  the  Petitioner  to  meet  his  engagements,  or  an  intention  on  his  part  to  defeat  or 
delay  his  creditors;  third,  thai  such  fiat  of  insolvency  was  illegally  and  impro] 
obtained  upon  and  by  reason  of  a  suppression  of  facts;  fourth,  that  the  affidavit  to 
ground  [242]  the  fact,  or  certificate  of  insolvency,  was  not  made  or  sworn  to  by  a 
creditor  of  the  Petitioner:  fifth,  that  the  affidavit  did  not  state  the  amount  of  the 
debt    due   to    Messrs.    Wilson.   Bowles,    and    Co.,   the   petitioning   creditors   therein 

*  Present : — The  Lord  Justice  Knight  Bruce,  Sir  Edward  Ryan,  the  Lord  Ju- 
Turner,  and  Sir  John  Taylor  Coleridge. 
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mentioned;  and  Bixth,  that    Uendrick  and  Anderson  were  not   duly  authorized 

Bowli  9,  and  Co.,  and  that  all  other  proceedings  were  illegal  and  void. 
The  petition  further  stated,  thai  the  Order  nisi  came  on  tor  argument  before  the 
Supreme  Court  upon  the  affidai  its  of  Hendrick  to  ground  the  liat  and  upon  affida 
of  the  Petitioner;  and  that  by  an  Order  of  thai  Court,  dated  the  L3tb  of  February, 
1864,   the  Order  n        was   d  d.     Whereupon  the   Petitioner  applied  to  the 

Court  for  leave  to  appeal  to  Her  Majesty  in  Council,  which  the  Court  refused,  on  the 
ground  that  the  question  at  issue  involved  merely  the  validity  of  the  fiat,  or  c«  rtit 
pf  insolvency,  and  thai  the  Court  had  no  power  to  -rant  leave  to  appeal  in  Buch  a 

In  consequence  thereof  this  petition  was  presented,  praying  for  special  leave  to 
appeal  from  the  Order  of  the  Supreme  Court  of  the  13th  of  February,  1864. 

Mr.  De  Gex,  in  support  of  the  petition. — The  question  involved  the  Pel 

status,  which  was  beyond  pecuniary  value,  D'Orliacv.  UOrliac  (i  U e's  P.C.  Cases, 

574),  but  irrespective  of  this  ground  the  Supreme  Court  was  in  error  upon  their 
ponstruction  of  the  Order  in  Couneil  of  the  lith  of  April,  1851,  for  in  fact,  the 
judgment  did  involve,  either  directly  or  indirectly,  questions  respecting  property 
or  civil  rights  far  exceeding  the  value  of  £300.  Kerakoosi  v.  Brooks  (11  .Moore's 
P.C.  Cases,  452). 

[243]  The  Lord  Justice  Knight  Bruce. — Their  Lordships  have  considered  this  case 
with  every  disposition  to  advise  the  Crown  to  grant  the  indulgence  asked,  if  they 
could  do  s.i  consistently  with  the  rights  of  the  creditors  in  the  Island  and  the  practice 
of  this  Court;  but  they  are  of  opinion,  that  the  circumstances  of  the  case  are  not 
sufficiently  special  to  allow  them  so  to  recommend  Her  Majesty. 

.  M,  « s"  Dig.  tit.  COLONY.  III.  Appbals  to  Privy  Council.  3.  Leave  to  appeal. 
As  to  (i.)  appeals  from  Jamaica  see  0.  in  C.  of  April  14,  1*51  (Stat.  R.  and  0. 
Rev.  iv.  33  1  i  and  Judicature  Law-  of  1879  (No.  24  of  1879)  :  (ii.)  special  leave 
to  appeal  in  civil  cases  generally,  see  note  to  Retemeyer  v.  Obermvtter,  1837,  2 
Moo.  P.C.  at  p.  125.] 


ON  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY  OF  ENGLAND. 

BENJAMIN  JOHN  HARRIOT  TRASK  and  Others,— Appellants;  PETER  MADDOX 

and  Others, — Respondent';  *  [July  30.  1863]. 

The  "  Carrier  Dove." 

In  a  salvage  case  where  the  appeal  is  substantially  confined  to  the  quantum  of 
compensation  for  salvage  services  awarded  by  the  Court  below,  the  rule  which 
governs  the  appeRate  Court  is  similar  to  that  of  the  Common  Law  Courts  in 
dealing  with  a  verdict  as  to  the  amount  of  damages,  where  the  jury  have  paid 
attention  to  the  case  and  have  been  properlv  directed  br  the  Judge  [2  Moo. 
P.C.  (N.S.,  254]. 

There  is  no  distinction  between  river  salvage  and  sea  salvage;  the  danger  and 
meritorious  nature  of  the  services  in  either  case  being  the  ground  on  which 
the  quantum  of  compensation  is  awarded  [2  Moo.  P.C.  (N.S.)  258.] 

Salvage  suit,  promoted  by  the  Respondents,  "  The  Independent  Steam-tug  Com- 
pany of  Liver-[244]-pool,"  the  owners  of  the  three  steam-tugs.  Enterprise,  l~n< 
and  Constitution,  and  the  Masters  and  crews  of  those  tugs,  against  the  Carrier  Dove, 
an  American  vessel,  of  1545  tons,  cargo  and  freight,  and  against  the  Appellant, 
Trask,  her  owner  and  the  owners  of  the  cargo,  for  salvage  services  rendered  to  her  in 
the  Mersey,  from  the  evening  of  the  19th  to  the  morning  of  the  20th  of  October,  1862. 

It  appeared  from  the  evidence,  that  at  about  8  o'clock  p.m.  of  the  19th  of  October, 
1862.  the  Enterprise  was  steaming  up  the  river  Mersey,  in  the  neighbourhood  of 


*  Present  :  Lord  Kingsdowu,  Lord  Chelmsford,  and  The  Lord  Justice  Knight  Bruce. 
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the  Huskisson  Dock.  when,  perceiving  blue  lights  and  rockets,  she  came  within  hail 
of  the  Carrier  Dove.     That  vessel  at  this  time  was  in  collision  with  a  vessel  called 
the   Wisconsin.     The  vessels  were  lying  alongside  each  other.     It  was  nearly  high 
water,   and  there  was  a  strong  gale  from  the  southward,  with  a  very  heavy   - 
The  Enterprise,  at  considerable  risk,  went  alongside  the  starboard  side  of  the  Carrier 
Dove,  and  having  agreed  to  pull  her  clear,  remain  by  her  all  night,  and  dock  her  on 
the  next  morning's  tide  for  £1*20.  she  took  a  hawser  from  the  starboard  quarter  of  the 
vessel,  and  towed  her  in  a  S.S.W.  direction,  and  pulled  her  clear  of  the  H 
The  Enterprise  held  the  Carrier  Dure  for  about  half  an  hour,  and  then  the  port 
anchor  and  chain  of  the  ship  were  slipped.     Shortly  afterwards  the  wind  cha 
to  W.N.W.,  and  the  ebb  tide  caused  the  Carrier  Dure  to  swing,  with  her  head  S.S.W. 
The  Enterprise  was  then  ordered  to  cast  off,  for  the  purpose  of  coming  ahead  of  the 
■ .  and  did  so.  and  proceeded  to  obey  the  rest  of  such  order  :  but  [245] 
before  she  could  effect  this,  the  starboard  bow  of  the  Carrier  Dare  came  into  collision 
with  the  port  bow  of  a  vessel  called  the  Themis,  which  was  lying  at  anchor  with  her 
head  to  the  southward.     The  Enterprise  then  went  ahead  of  the  Carrier  Dove,  and 
succeeded  in  towing  her  clear  :  but  after  holding  her  for  some  time  the  force  of  the 
wind  caused  her  again  to  foul  the  Tit  mis,  the  starboard  side  of  the  Carrier  Dove 
being  alongside  the  port  side  of  the  Themis.     The  Enterpr  «>  again  towed  the  Carrier 
Dove  clear,  and  held  on  to  her  until  2  o'clock  a.m.  of  the  20th.  when  she  dropped 
alongside  on  the  port  side  and  made  fast.     At  6  a.m.  the  Enterprise  towed  with  a 
hawser  from  the  port  bow.  so  as  to  enable  the  Carrier  Dove  to  heave  in  chain,  aid 
continued  so  doing  until  about  high  water,  when  the  starboard  anchor  was  sighted, 
and  it  was  found  to  have  hooked  a  chain  and  anchor,  which  subsequently  proved  to 
belong  to  the  Wisconsin.     The  time  which  had  been  lost  about  getting  the  anchors 
up  rendered  it  impossible  to  dock  the  vessel  that  tide  as  intended,  and  the  Captain 
of  the  Enterprise  stated  to  those  in  charge  of  the  Carrier  Dove  that  his  agreement 
was  at  an  end.  and  that  the  lowest  charge  for  holding  on  to  the  ship  during  the  next 
tide  would  be  £35.     No  reply  was  made  to  this  statement.     At  2.30  p.m.  the  Carrier 
Bore's  anchors  were  cleared,  and  at  4  p.m.  the  strange  chain  was  slipped  and  the 
strange  anchor  catted,  and  she  was  then  towed  in  a  southerly  direction  off  the  south 
end  of  the  Seacombe  Wall,  where  she  anchored  with  her  starboard  anchor.       The 
Captain  of  the  Enterprise  then  wished  to  make  fast  alongside,  being  apprehensive 
that  the  Carrier  Dove  might  not  [246]  hold  her  ground,  there  being  a  flood  tide  and 
a  strong  N.W.  wind  :  but.  in  obedience  to  orders,  he  went  to  the  Prince's  landing 
stage,  and  at  about  5.45  brought  off  the  Captain  of  the  Carrier  Dove,  and  having 
taken  a  hawser  from  the  port  bow  of  the  vessel,  proceeded  to  tow  her  up  to  her  anchor 
while  chain  was  being  hove  in.     At  about  7.30  o'clock,  and  whilst  so  towing  ahead) 
the  Captain  of  the  Enterprise  hailed  the  Carrier  Dove,  either  to  burn  blue  ligl 
another  steamer,  or  to  set  her  fore  and  aft  sails,  as.  owing  to  the  strength  of  the  flood 
tide,  together  with  heavy  squalls  from  W.X.W..  the  tug  was  unable  to  prevent  the 
ship  driving  astern.       Neither  of  these  requirements  was  attended  to.  and  shortly 
afterwards  a  heavy  squall  from  X.W.  struck  the  ship,  and  she  drove  up  the  river 
until,  when  abreast  of  the  south  end  of  the  Birkenhead  landing  stage,  her  port  quarter 
striking  the  starboard  bow  of  a  ship  called  the  City  of  Ottawa,  which  was  lv.    _ 
anchor,  heading  X.  by  W.  ;  the  head  of  the  Cant,    Don   ranted  to  W. ;  and  her 
starboard  chain  parted.      The  head  of  the  Enterprise  canted  to  X.E.,  and  she  was 
obliged,  both  for  her  own  safety  and  that  of  the  Carrier  Dove,  to  ship  her  hawser. 
The  '  Dove  thereupon  fell  across  the  bows  of  the  City  of  Ottawa,  and  then 

cleared  her  on  the  port  side.      The  Enterprise  followed  the  Carrier  Dove  up  the  river 
lickly  as  possible,  and  when  abreast  of  the  Brunswick  Dock  threw  a  heaving  line 
on  board  on  her  starboard  bow.     A  hawser  was  then  attached  to  the  line,  and  while 
it  was  being  secured  the  Vn  me  up.  and  having  engaged  to  assist  in  docking 

the  Carrier  Dove  that  tide  for  i:25.  made  fast  on  her  port  side  with  the  tug's  ha 
[247]  and  the  Enterpr  irtly  afterwards  secured  on  her  starboard  side  in  the 

same  way.     The  two  tugs  then  towed  the  ship,  but  whilst  so  doing  t lie  haws 

tugs  were  repeatedly  carried  away,  owing  to  the  bad  and  wild  steering  of  the 

Dove,  and  the  heavy  sea  that  was  running.       At  9  o'clock  p.m..  it  being 

impossible  to  dock  the  ship  that  tide,  the  Captain  of  the  Universe  told  the  Captain 

of  the  Carrier  Dote  that  his  agreement  was  at  an  end,  but  that  he  would  leave  the 
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payment  for  any  further  assistance  to  be  Bottled  by  the  Captain  of  the  Carriei  I 
ami  the  Respondent,  Maddox,  the  manager  of  the  Tug  Company,  and  it  was  shortly 
afterwards  agreed  to  refer  the  amounl  to  Messrs.  Barker  and  Taylor.     The  Carrier 
1)ii,i  was  at  this  time  between  the  Toxteth  and  Brunswick  Ducks,  heading  X.  by  E., 

and  nlxiitt  200  yards  from  die  wall :  ami  i 3equi  nee  of  ber  bad  steering  ii  was 

i'n 1 1 ikI  to  be  impossible  in  bring  ber  off  head  foremost,  and  the  tugs  thereupon  brought 
her  off  st urn  foremost,  and  she  was  eventually  anchored  ofi  Monk's  Fei  ry  with  the 
si  i  ange  anchor. 

Shortly  afterwards  an  agreement  in  the  following  terms  was  Bigned  by  the 
Captains  of  the  Carrier  Dove,  Enterprise,  and  Universe: — "I,  the  undersigned, 
agree  to  leave  the  amounl  to  be  paid  for  our  Bervices  to  be  arbitrated  by  three 
parties,  the  Masters  of  the  steam  tugs  selecting  Darker,  the  Master  of  the  ship 
Carrier  Dove,  Mr.  Taylor,  and  the  arbitrators  thus  mentioned  to  determine  the 
third.  It  is  also  understood  thai  the  services  here  referred  to  are  those  rendered 
after  the  hour  of  '.)  a.m.  '20th  October,  L862."  Both  of  the  arbitrators  named  re- 
[248]-fused  to  act.  At  about  8  o'clock  a.m.  of  the  21st,  the  tide  being  Hood  with  i 
strong  wind  from  N.W.,  the  anchor  of  the  Carrier  Dure  was  weighed,  and  it  was 
i lnii  firsl  ascertained  by  the  Captains  of  the  Tugs  thai  her  rudder  had  been  carried 

away.  It  was  proved  in  the  ease  that  litis  had  happened  at  the  time  of  the  collision 
with  the  City  of  Ottawa,  and  that  the  rudder  had  been  then  completely  broken  off 
from  the  rudder-head.  The  Tugs,  however,  got  the  ship  up  to  the  smith  end  of  the 
Seacombe  Wall,  when  it  was  found  necessary  to  employ  another  Tug,  and  the 
Constitution  came  up  ami  toned  from  the  starboard  bow  of  the  vessel,  and  the  three 
Tugs  took  her  across  the  river  and  docked  her  in  the  Waterloo  Dock.  In  towing 
the  ship  past  tin'  Woodside  landing  stage,  the  Enterprist  was  in  great  danger  of 
being  crushed  between  the  ship  and  the  stage. 

The  Defendants  denied  that  the  Enterprist  incurred  any  risk  in  coming  along- 
side the  Carrier  Dove  when  she  was  in  collision  with  the  Wisconsin.  They  also 
alleged  that  on  the  morning  of  the  20th  the  Captain  of  the  Enterprise  stated  that 
he  should  charge  £25  a  tide  for  further  services,  and  not  £35  for  the  single  tide, 
as  alleged  by  the  Plaintiffs.  They  also  alleged  that,  immediately  on  the  Carrier 
I), iri'x  coming  in  collision  with  the  City  of  Ottawa  the  Enterprise  let  go,  being  in 
no  danger  whatever,  and  that  she  might  have  cleared  the  ships  by  towing  ahead, 
and  that,  in  consequence  of  Iter  letting  go,  the  starboard  anchor  chain  of  the 
Cm  liir  Dove  parted;  the  anchor  was  thereby  lost,  and  she  drove  further  up  the 
river.  They  also  stated  that  the  hawsers  of  the  Tugs,  which  parted  when  towing  the 
vessel  off  the  Brunswick  [249]  Dock  Wall, were  rotten.  They  also  stated  that  in  towing 
the  ship  on  the  morning  of  the  21st,  although  the  ship  had  lost  her  rudder,  there 
was  no  difficulty  in  steering  her  with  a  tug  on  each  side  and  that  neither  of  the  tugs 
incurred  any  risk  or  suffered  any  damage  in  the  service. 

The  Defendants  paid  into  Court  £120  on  behalf  of  the  claim  of  the  Enterprise, 
ami  £25  in  respect  of  that  of  the  Universe,  and  left  that  of  the  Constitution  to  be 
determined  by  the  Court.  The  value  of  the  ship  and  cargo  was  about  £30,000,  and 
the  freight,  £4167. 

After  witnesses  had  been  examined,  the  learned  Judge  of  the  Admiralty  Court 
(The  Right  Hon.  Dr.  Lushington)  by  his  judgment,  dated  the  16th  of  March,  1863. 
held  that  the  agreement  between  the  Carrier  Hurt'  and  the  Enterprise  was  binding 
in  respect  of  (he  services  rendered,  until  the  morning  of  the  20th.  but  that  it  then 
terminated,  and  that  no  further  agreement  was  entered  into  in  respect  of  subse- 
quent services;  that  the  Universt  was  bound  by  the  agreement  for  £25  for  one  tide, 
but  not  afterwards;  and  the  learned  judge  and  the  Trinity  Masters  were  of  opinion, 
that  the  Carrier  Dove  was  in  danger  from  the  time  that  she  lost  her  starboard  anchor 
and  that  she  was  in  great  danger  when  off  the  wall  of  the  Brunswick  Dock,  and  that 
the  Enterprise  was  justified  in  letting  go  her  hawser  when  the  Carrier  Dove  came 
into  collision  with  the  City  of  Ottawa,  and  that  the  tugs  efficiently  performed 
valuable  services,  and  rescued  the  ship  from  great  danger;  and  the  Court  awarded 
£600  to  the  I'.nti  ,/inse,  £450  to  the  Universe,  and  £25  to  the  Constitution;  in 
all    £1075. 

[250]  From  this  judgment  the  present  appeal  was  interposed  by  the  owners  of 
the  Carrier  Don   and  of  her  freight. 
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Mr.  Aspiuall.  and  Mr.  V.  Lushington.  for  the  Appellants. — Although  salvage 
remuneration  is  a  reward  for  rescuing  maritime  property  from  danger,  and  should 
lie.  it  is  admitted,  estimated  on  principles  of  a  liberal  public  policy,  to  encourage 
•  stance  to  vessels  in  distress,  yet  we  submit,  first,  that  some  important  circum- 
stances of  the  case,  involving  questions  of  principle  in  respect  to  salvage,  did  not 
receive  due  consideration  in  the  Court  below  :  and,  secondly,  that  the  amount  of 
salvage  awarded  was  excessive. 

First,  it  is  important  to  take  into  consideration  the  fact  that  the  salvage  services 
were  rendered  in  the  river  Mersey,  where  the  presence  of  numerous  vessels,  and  the 
difficulties  of  docking,  give  rise  to  frequent  casualties  to  the  shipping,  requiring 
steam  assistance.  A  great  number  of  steam-tugs,  expressly  fitted  for  towing  vese  - 
are  constantly  at  hand,  and  can  be  immediately  summoned,  either  by  night  or  day; 
and  there  is  necessarily  considerable  competition  amongst  them  to  obtain,  not  only 
the  ordinary  towage,  but  also  salvage  employment.  Salvage  services,  in  fact,  form 
an  important  part  of  their  regular  occupation.  The  steam-tugs  are  of  strong 
construction,  and  very  handy  in  management,  and  accordingly  rarely  incur  serious 
or  indeed  any  danger  in  the  performance  of  their  work,  so  that  their  salvage  services 
are  for  the  most  part  only  superior  towage  services,  distinguished  from  ordinary 
je  simply  by  the  services  being  rendered  to  vessels  in  danger,  more  or  less 
[251]  imminent.  It  is  submitted  that  these  circumstances  widely  distinguish  river 
salvage  by  such  Tugs  from  the  services  of  salvors  elsewhere,  who  voluntarily,  at  great 
risk  of  property  and  life,  go  forth  from  safety,  or  leave  their  ordinary  occupation 
and  business,  to  succour  vessels  in  distress,  and  that  these  conditions  impart  a  char- 
acter to  the  occupation  of  such  owners  and  crews  of  such  steam-tugs  more  nearly 
resembling  the  character  of  maritime  occupations  of  seamen  or  Pilots,  who,  even 
though  hazarding  their  lives,  are  only  moderately  remunerated,  and  without  refer- 
ence to  the  value  of  the  property  whose  interests  they  serve.  As  the  amount  of 
salvage  reward  depends  on  the  circumstances  of  each  particular  case,  it  presents 
great  difficulties  to  an  amicable  settlement  between  the  parties,  and  is  practically 
undetermined  save  by  judicial  decision,  upon  evidence,  generallv  very  conflicting, 
which,  to  use  the  language  of  Lord  Stowell,  in  The  Neptune  (1  Hagg.  Adm.  Rep.  _ 
"  too  often  leads  to  conclusions  founded  rather  in  the  conjectures  of  honest  hope, 
than  in  the  confidence  of  a  satisfactory  judgment."'  Such  litigation,  which,  in 
default  of  a  salvage  agreement  fixing  beforehand  the  price  of  the  services  to  be 
rendered,  becomes  inevitable,  is  always  at  the  expense  of  the  owner  of  the  ship, 
except  in  the  case  of  a  successful  tender,  which  happens  comparatively  seldom.  It 
is,  therefore,  a  matter  of  public  policy  to  encourage  salvage  agreements,  and  this, 
not  only  by  maintaining  such  agreements  when  made,  which  the  Court  of  Admiralty 
does,  unless  they  are  plainly  inequitable,  but  also  by  making  the  amount  of  reward 
in  any  case  correspond,  as  nearly  as  possible,  to  the  [252]  amount  which  the  parties 
may  upon  consideration  of  the  evidence  be  deemed  likelv  to  have  fixed  upon,  if  they 
had  entered  into  a  binding  agreement.  Any  actual  agreement,  though  not  covering 
the  whole  services  rendered,  and  any  evidence  of  a  negotiation  made  between  the 
parties  at  the  time,  though  not  completed,  is  deserving  of  the  utmost  consideration 
in  determining  the  amount  of  the  salvage  reward.  Such  agreements  and  negotia- 
tions are  evidence  of  the  market  value  of  the  services,  appraised  by  the  acts  of  the 
parties  at  the  time.  These  principles  were  recognized  by  this  Tribunal  in  the  -  - 
of  The  Minnehaha  (15  Moore's  P.C.  Case-.  133),  and  The  Annafjoli*  (Lush.  Adm. 
Rep.  355). 

S  "iidly.  applying  these  principles  to  this  case,  it  is  submitted,  that  the  services 
of  the  Tul'-  were  performed  without  any  danger,  and  without  any  unusual  difficulty. 
The  Enterprise  did  not  save  the  Carrier  Dove  from  the  danger  of  collision,  and  the 
important  service  of  rescuing  the  ship  when  driving  towards  the  Brunswick  Dock 
wall  was  performed  by  the  Universe,  under  an  agreement  for  a  stipulated  sum.  and 
by  the  Enterprise,  also  under  an  agreement  of  the  like  kind.  Even  if  the  af 
men:  with  the  Enterprist  cannot  be  considered  .*>  complete,  the  services  wen 
dered  under  circumstances  from  which  ought  to  be  implied  a  quantum  meruit 
reward  much  less  than  the  amount  awarded  by  the  Court  below. 

Mr.  Brett.  Q.C.,  and  Mr.  Potter,  for  the  Respondent-,  were  not  called  on. 

[253]  Their  Lordships'  judgment  was  delivered  by 
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The  Lord  Justice  Knight  Bruce.  This  appeal  arises  on  a  Buit  instituted  by  the 
owners  of  three  steam  tugs,  of  the  port  of  Liverpool,  for  salvage  services  rendered 
to  an  American  vessel,  the  Carrier  Dm*.  The  services  were  rendered  in  the  river 
Mersey,  in  tidal  water,  and  not  salt  water,  though  we  do  n< >i  state  thai  circumstance 
as  material.  The  learned  Judge  of  the  Court  of  Admiralty,  heard  the  evident  e,  and 
assisted  by  two  Trinity  Masters,  who  concurred  with  him,  allowed  these  sums  to 
the  three  Tugs — to  one,  £600,  to  another,  £450,  and  to  the  third,  £25,  the  total 
amount  being  i;lo7.">.  As  to  each  of  these  sums,  the  owners  of  the  vessel  assisted 
have  appealed,  and  substantially  on  the  ground  of  quantum  alone:  on  the  ground 
that  the  amounts  awarded  for  the  services  rendered  were  excessive. 

other  matters  have  been  incidentally  referred  to  in  the  argument,  but  their 
Lordships  are  of  opinion  that  the  whole  case  resolves  itself  into  a  question  of 
quantum;  because,  though  it   is  said  that  an  agreement,  more  than  one  agreement, 

was  made  with  respect  to  amount,  it  is  agreed  mi  the  part  of  the  Appellants  that  that 
extended  only  to  a  portion  of  the  time  devoted  to  the  services,  and  did  not  cover  the 
Whole.  It  was  admitted  at  the  liar  that  some  services  were  rendered,  and  the  con- 
el  ml  in  g  passages  of  the  answer  iii  the  ease  are  these  : — "  With  respect  to  the  si-i  \  ices 
rendered  l>y  the  Ktitrr/irist  up  to  '.I  a.m.  of  the  20th  of  October,  the  Defendants  have 
paid  into  the  registry  of  this  Honourable  Court,  the  sum  of  [254]  £1-11.  and  say 
that  no  further  sum  is  clue  to  the  Plaintiffs  in  respect  thereof.  With  respect  to  the 
services  rendered  by  the  I'liin  rs(  up  to  the  hour  of  9  p.m.  of  the  20th  of  October,  the 
Defendants  have  paid  into  the  registry  of  this  Honourable  Court  the  sum  of  £25, 
and  say,  that  no  further  sum  is  due  to  the  Plaintiffs  in  respect  thereof.  With 
respect  to  the  other  services  of  the  Enterprist  and  Universe,  and  the  services  of  the 
Constitution,  Defendants  pray  the  Right  Honourable  the  Judge  to  award  such  com- 
pensation as  shall  to  him  seem  meet." 

At  the  hearing  of  the  cause  evidence  was  entered  into  on  both  sides.  To  that 
evidence  careful  attention  seems  to  have  been  paid  by  the  learned  Judge  and  the 
Trinity  Masters,  and  they  came  to  the  conclusion  that  has  been  mentioned  ;  and  there 
has,  in  fact,  been  no  miscarriage  of  any  kind  that  their  Lordships  can  see  or  think 
probable,  either  on  the  part  of  the  learned  Judge  or  of  the  Trinity  Masters,  unless 
there  has  been  a  mere  miscarriage  in  their  estimation  of  the  evidence,  as  to  the 
question  of  the  quantum  of  reward.  Now,  upon  such  a  question,  in  the  absence 
of  any  other  miscarriage,  it  has  never  been  the  rule  or  practice  of  this  Committee  to 
enter  into  the  question  of  quantum,  where  there  has  been  nothing,  to  use  a  familiar 
expression,  to  slunk  the  conscience — nothing  gross,  nothing  extravagant.  The  rule 
of  this  Committee  has  been  to  deal  with  such  questions  very  much  in  the  manner  in 
which  the  Courts  of  Common  law  deal  with  verdicts  as  to  the  amount  of  damages, 
where  a  jury  have  paid  attention  to  the  case,  and  have  been  properly  directed,  and 
there  .has  been  no  miscarriage  of  any  kind  in  any  other  sense. 

[255]  The  rule  by  which  this  Committee  is  guided  in  this  respect  has  been  often 
recognized,  and  there  are  three  cases  now  on  their  Lordships'  table  which  show  and 
illustrate  that — one  in  a  ease  which  occurred  in  1856,  The  Clarisse  (Swabey's  Adm. 
Rep.  134)  upon  which  there  sat  Sir  John  Patteson,  Sir  John  Dodson,  and  the  two 
Lords  Justices.  Each  branch  of  the  law  was,  therefore,  represented  in  that  Com- 
mittee, and  the  judgment  of  their  Lordships,  delivered  on  that  occasion,  was  this: 
— "  Considering  the  distress  and  danger  in  which  the  vessel  was  placed,  and  the 
meritorious  nature,  so  far  as  the  salvors  were  concerned,  of  the  services  rendered, 
their  Lordships  would,  in  all  probability,  had  the  case  come  originally  before  them, 
have  been  disposed  to  allow  a  greater  amount  of  total  remuneration.  It  is,  how- 
ever, a  settled  rule,  and  one  of  great  utility,  particularly  with  reference  to  cases  of 
this  description,  that  the  difference  ought  to  be  very  considerable  to  induce  the 
Court  of  appeal  to  interfere  upon  a  question  of  mere  discretion.  On  general 
grounds,  therefore,  their  Lordships  are  not  disposed  to  increase  the  amount  given 
in  the  Court  below."  Again,  in  the  year  1860,  there  came  before  the  learned  Judge 
of  the  Admiralty  the  case  of  The  Cuba  (Lush.,  Adm.  Rep.  14).  There  the  learned 
Judge  says,  The  Clarisse  and  another  case  having  been  cited: — "On  appeal  the 
burden  always  lies  on  the  Appellant,  and  especially  in  cases  of  this  kind,  where  the 
decision  appealed  from  is  a  decision  of  discretion.  The  amount  of  salvage  reward 
due  is  not  to  be  determined  by  any  rules  ;  it  is  a  matter  of  discretion,  and  probably 
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in  this,  or  in  any  other  case,  no  two  tribunals  would  agree.     It  would  be.  therefore, 
very  [256]  improper  to  encourage  salvage  appeals  on  the  mere  question  of  amount." 
[This  was  a  case  that  had  been  before  the  Justices  of  the  Peace.]     "  It  is  no  answer 
that   Magistrates   are  not   the  most  competent   Judges — that   theirs   is   a    rusticum 
judicium  ;  for  the  Legislature  has  appointed  them  to  be  the  Judges  in  these  matters. 
The  question,  therefore,  for  me  to  decide  is,  whether  the  sum  awarded  by  the  Justices 
is  so  exorbitant,  so  manifestly  excessive,  that  it  would  not  be  just  in  me  to  confirm  it. 
The  sum  is,  perhaps,  a  large  one  for  the  service  rendered,  but  I  cannot  call  it  exces- 
sive "  ;  and  the  appeal  was  dismissed  with  costs.     Then,  subsequently,  in  the  year 
1>61.  there    came    before    this  Committee  an  important    case — that  of  The  Julia 
(14   Moore's   P.C.   Cases,   235) — on  which    there    sat    two    Lords  now  present   and 
Sir  Edward  Ryan,  and  in  the  judgment  then  delivered,  though  not  relating  to  a  case 
of  salvage,  important  observations  are  made  which  bear  very  much  upon  the  ques- 
tion already  noticed.     It  was  a  case  of  collision: — "  They  who  require  this  Board, 
under  such  circumstances,  to  reverse  a  decision  of  the  Court  below  upon  a  point  of 
this  description,  undertake  a  task  of  great  and  almost  insuperable  difficulty.     In 
all  cases,  as  we  have  frequently  observed,  we  must,  in  order  to  reverse,  not  merely 
entertain  doubts  whether  the  decision  below  is  right,  but  be  convinced  that  it  is 
■wrong.     And  when  a  controversy  arises  upon  facts  of  the  nature  of  that  now  in 
question,  there  are  some  peculiarities  in  the  jurisdiction  which  we  are  now  exer- 
cising deserving  of  attention.     In  a  Court  of  Law.  if  the  Judges  are  dissatisfied  with 
a  verdict   as  against  the  weight  of  evi-[257]-dence.  they  can  send  the  case  before 
another  jurv.     In  the  Court  of  Chancery,  when  the  Court  of  appeal  reverses  the 
judgment  of  the  inferior  Court  on  the  result  of  evidence,  the  Judges  of  the  appellate 
Court  are  as  capable  as  the  Judge  below  (and.  indeed,  are  presumed  to  be  more 
capable)  of  forming  an  opinion  for  themselves,  as  to  the  proof  of  facts  and  as  to 
the  inferences   to  be  drawn   from  them.     But   in  these  cases  of   appeal   from   the 
Admiralty  Court,  when  the  question  is  one  of  seamanship,  when  it  is  necessary  to 
determine  not  only  what  was  done  or  omitted,  but  what  would  be  the  effect  of  what 
was  done  or  omitted,  and  how  far,  under  the  circumstances,  the  course  pursued  was 
proper  or  improper,  their  Lordships  can  have  but  slender  means  of  forming  an 
opinion  for  themselves,   and  certainly   cannot   have  better  means  of   forming  an 
opinion  than  the  Judge  of  the  Admiralty  Court.     They  do  not  speak  with  reference 
to  the  distinguished  person  who  now  tills,  and  has  so  long  filled,  that  office,  thi     _ 
it  would  be  impossible  to  imagine  a  stronger  example  of  the  truth  of  the  remark; 
but  any  Judge  who  sits  from  day  to  day  on  such  cases  must  necessarily  acquire  a 
knowledge  and  experience  to  which  ordinary  members  of  this  Board  cannot  pretend. 
They  must,  in  such  cases,  act  entirely  upon  the  advice  of  the  Nautical  Assessors,  who 
form  no  part  of  the  Court,  whose  opinion  they  can  regard  only  as  they  might  regard 
the  advice  of  any  nautical  men  out  of  Court.     If  they  reverse  in  such  cases  they 
must,  upon  the  authority  of  their  Assessors,  overrule  the  judgment  of  the  Trinity 
Masters,  who  form  a  part  of  the  Court  below,  and  they  must  do  this  without  any 
certain  means  of  knowing  the  comparative  weight  which  is  due  to  the  two  authori- 
ties, and  without  hear-[258]-ing  what    reasons  might  be  assigned  by  the  Trinity 
Masters,  if  they  were  present  to  justify  the  conclusion  at  which  they  have  arrived. 
We  have  thought  it  right  to  make  these  observations  in  order  that  the  vexation  and 
expense  of  hopeless  appeals  may,  as  far  as  possible,  be  avoided,  by  parties  being 
made  aware  of  the  difficulties  which  the  Appellants  must  have  to  encounter  when 
the  merits  depend  upon  the  differing  opinions  of  nautical  men." 

Now.  as  has  already  been  said,  these  remarks  do  not  bear  directly  and  im- 
mediately upon  the  question  of  salvage,  and  of  the  amount  awarded,  but  reli 
it  in  a  very  important  manner,  and  in  a  manner  which  it  is  as  well  that  all  p< 
interested  in  subjects  of  this  kind  should  attentively  bear  in  mind.  It  has  been 
said,  that  this  appears  to  their  Lordships  to  be  a  mere  question  of  quantum,  and,  in 
fact,  the  able  observations  of  the  learned  Counsel  for  the  Appellants  upon  the 
subject,  though  seemingly  going  beyond  the  matter  or  subject  of  quantum,  do  in 
reality  limit  themselves  to  that.  The  main  points  raised  by  the  Appellants  were, 
first,  that  this  was  a  question  of  river  salvage  as  distinct  from  ocean  salvage.  That 
is  nothing  except  as  affecting  the  danger  incurred,  the  meritoriousness  of  the  ser- 
vices, or  their  difficulty — a  question,  therefore,  merely  of   quantum..       The  next 
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point  was,  thai  there  was  other  help  near,  thai  there  were  a  great  number  oJ    I 

plying,  if  the  expi □  may  be  used,  in  the  Mersey  and  aboul   Liverp 

therefore,  thai  the  services  were  uol  costly,  were  easily  obtained,  and  oughl  nol  to 
be  highly   assessed   and  highly  estimated.     That,  again,   was  a   mere  questio 
miantutn,  and  was  determined  by  the  learned  Judge  and  the  Trinity  Master  who 
sat  with  [259]  him.     In  the  third  place,  n  was  said  thai  there  had  been  n<  - 
wh.-n  the  services  were  rend<  or  al  intervals  between  the  periods  of  th< 

resulting,  il   w  in  pan.  al   least,   in  an   agreement,  or  agreements.       Thai 

again,  goes  only  to  affecl  the  question  of  •i<<"",""<-     1"  tlu'  end»  tlie  question  remains 
at  the  starting  point,  namely,  has  too  greal  a  sum  been  awai 

Now,  their  Lordships,  who  have  the  satisfaction  of  not  differing  in  this  reaped 
from  the  ..pinion   formed  by  the   Naval   M    stei  ristance  they  have,  con- 

sidering that   i  •  awarded  have,  in  the  whole,  been  liberal;  and  it    is 

possible  thai    if  their  Lordships  had  been  sitting  upon  this  case  originally,  they 
mighl  have  though)  a  sum  somewhat  less  suffii  ienl  :  but  they  maki  serrations 

without  having  heard  the  arguments  of  the  Counsel  for  the  Kespon.lei.i-.  who  might 
have  removed  thai  impression,  and  their  Lordships  hem-  satisfied  that  honest,  well 
informed,  intelligent  jurymen,  having  carefully  attended  to  the  subject,  and  to  all 
evidence,  might  reasonably  arrive  al  the  conclusion  at  which  the  learned  Judge 
and  Trinity  Masters  arrived:  it  is  impossible  for  their  Lordships,  consistent  with 
the  rule  by  which  this  jurisdiction  is  regulated,  to  disturb  thai  which  has  been  done. 

.\ :     jlv.  their  Lordships  are  of  opinion,  thai    Her  Majesty  should  be  humbly 

advised  by  them  to  dismiss  this  appeal,  with  eosts. 

[Mews'  Dig   tit    SHIPPING;  A.  XVIII.  Salvage;  1.  13  d.     See  The  Chetah, 

LR  2  P.O.  210;  Arnold  v.  Co  -.  L871,  L.K.  3  P.C.  592;  The  Una,  1872,  25 
L.T.  887;  S.C.  Br.  and  Lush.  113,  Tlu  Amerique,  1874,  L.R.  6  P.C.  471  :  The 
Thomas  AUen,  1886,  12  A.C.  121.  As  to  Admiralty  Jurisdiction  of  Judicial 
Committee,  see  note  to  The  Europa,  1863,  2  Moo.  P.C.  (N.S.)  21.] 


[260]         ON  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY  OF 

ENGLAND. 

BENJAMIN"  J.  H.  TRASK  and  Others,— Appellants;  KENNETH  M'KENZIE 
DOWIE,— Respondent  *  [July  30,  1863.] 

The  "  Carrier  Dove." 

If  a  licensed  Pilot  is  on  board  a  vessel,  in  order  to  exempt  the  owner  from 
liability  for  damage  occasioned  by  collision,  the  onus  probandi  lies  upon 
such  owner  to  establish  that  the  collision  was  occasioned  solely  by  the  negli- 
gence of  the  Pilot ;  and  it  is  the  duty  of  the  owner  relying  upon  si>"h  a 
defence  to  call  the  Pilot  as  a  witness  [2" Moo.  P.C.  (N.S.)  265]. 

This  suit  was  brought  by  the  Respondent,  the  owner  of  the  City  of  Ottawa,  in 
ict  of  a  collision  between  that  vessel  and  the  Carrier  Dove,  of  which  the  Ap- 
pellant was  owner,  which  took  place  on  the  river  Mersey,  on  the  20th  of  October, 
1862,  as  mentioned  in  the  previous  case  (Ante  [2  Moo.  P.C.  (N.S.)],  p.  213). 
The  facts,  as  collected  from  the  pleadings,  were  as  follows:  — 
The  City  of  Ottawa,  of  884  tons  register,  at  the  time  of  the  collision,  was  lying 
at  anchor  in  the  river  Mersey,  off  Woodside-slip,  where  she  had  been  brought  by 
Prvor.  a  licensed  Pilot  of  Liverpool,  who  was  then  on  board.     About  7.15  p.m.  the 
Carrier  Dare,  which  had  been  at  anchor  in  the  river  with  only  one  anchor  down, 
the  other  being  lost,  and  was  then  engaged  in  heaving  on  her  remaining  anchor, 
whilst  the  steam-tug  Enterprise  was  towing  her  ahead,  drove  [261]  up  the  river 

*  Present :  Lord  Chelmsford,  Lord  Kingsdown,  and  the  Lord  Justice  Knight  Bruce. 
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Mersey  in  the  direction  of  the  starboard  bow  of  the  City  of  Ottawa  while  that  vessel 
was  lying  at  anchor,  as  above  stated.  Upon  the  Carrier  Dove  being  seen  to  be  thus 
approaching,  and  upon  being  hailed  by  the  Carrier  Dore  so  to  do.  the  City  - 

starboarded  her  helm:  but.  notwithstanding  this,  the  Carrier  Dore.  with  her 
port  quarter  struck  the  City  of  Ottawa  on  the  starboard  bow  :  and  the  tug  Enterprise 
having  cast  off  the  Carrier  Dove  first  fell  across  the  bows  of  the  City  of  Ottawa,  and 
then  cleared  by  her  passing  along  her  port  side.  The  suit  was  instituted  by  the 
Respondent  to  recover  damages  occasioned  by  this  collision. 

The  Defendants  in  their  answer  attributed  no  negligence  to  the  owner  of  the 
City  of  Ottawa,  but  pleaded,  first,  that  the  collision  was  an  inevitable  accident; 
and.  second,  that,  if  occasioned  by  the  negligence  and  default  of  any  on  board  the 
Carrier  Dore,  it  was  solely  occasioned  by  the  default  of  the  licensed  Pilot,  who  was 
then  acting  in  charge  of  the  Carrier  Dove,  and  whose  employment  was  compulsory 
by  law. 

Witnesses  were  examined  viva  voce  in  open  Court,  but  the  Pilot  in  charge  of  the 
Carrier  Dove  was  not  called  as  a  witness.  It  was  proved  that  for  some  time  previous 
to  the  collision  the  Carrier  Dore  was  lying  at  anchor  about  a  cable's  length  to  the 
northward  of  the  City  of  Ottawa;  that  during  the  whole  of  the  day  in  question  the 
weather  had  been  boisterous  and  unsettled,  with  occasional  heavy  squalls  from  the 
northward  and  westward  :  that  at  about  6  o'clock  the  wind  for  a  time  moderated, 
but  that  the  weather  still  looked  squally,  gloomy,  and  threatening.  At  5.45  p.m. 
the  steam-tug  Enterprise  began  to  tow  the  Carrier  [262]  Dove  up  to  her  anchor, 
for  the  purpose  of  docking  her  in  the  Waterloo  Dock,  and  continued  so  employed 
until  about  7  o'clock.  A-  I  si  ;..  u  flood  tide  was  making  strong:  there  was 
still  a  strong  wind:  the  weather  was  still  threatening  :  and  the  Enterprise  hailed 
the  Carrier  Dove  either  to  set  her  fore-and-aft  sails,  or  to  burn  blue  lights  for 
another  steamer,  as  the  vessel  was  beginning  to  drive  up  the  river,  and  the  un- 
assisted power  of  the  Enterprise  was  not  sufficient  to  prevent  her  doing  so.  Neither 
of  these  requests  were,  however,  complied  with,  and  shortly  afterwards  a  heavy 
squall  from  N.W.  caused  the  ship,  notwithstanding  the  power  of  the  tug.  to  drive 
still  faster  up  the  river,  until  with  her  port  quarter  she  came  into  collision  with 
the  starboard  bow  of  the  City  of  Ott  .  when  the  Enterprise  was  obliged,  for  her 
own  safety,  to  cast  off.  and  the  Carrier  Dove  passed  clear  of  the  City  of  Of 
as  before  stated. 

It  was  contended  by  the  Plaintiff,  that,  having  regard  to  the  safety  of  other 
vessels  in  the  Mersey,  it  was  highly  imprudent  for  the  master  of  the  Carrier  Dove, 
under  the  circumstances  in  which  his  ship  was  placed,  upon  such  a  night,  to  attempt 
to  dock  his  ship  that  night,  and  that  if  it  was  expedient  for  his  own  ship  that  such 
attempt  should  be  made,  it  was  highly  imprudent  in  the  Master  to  make  it  with- 
out the  assistance  of  greater  steam  power  than  that  of  the  Enterprise  alone,  and 
still  more  imprudent  to  refuse  or  neglect  to  comply  with  the  above  requests  of  the 
Master  of  the  Enterpr 

For  the  Defendants  it  was  submitted,  first,  that  the  heaving  in  of  the  chain  fifty 
fathoms  out  of  eighty  did  not  amount  to  negligence,  but  was  consistent  with  [263] 
ordinarv  care  and  caution,  and  that  the  statement  that  a  timely  warning  had  been 
given  was  not  to  be  relied  on  as  a  fact,  and  was  inconclusive  in  law.  Secondly, 
that  if  the  heaving  in  of  the  chain  could  be  considered  negligence,  such  neglL 
was  to  be  attributed  solely  to  the  Pilot  on  board  the  Carrier  Dove,  who  was  acting 
in  charge  of  the  vessel,  and  was.  whilst  the  chain  was  being  hove  in,  on  the  ship's 
forecastle,  the  proper  place  for  the  officer  attending  such  tug  and  the  chain. 

The  learned  Judge  (The  Right  Hon.  Dr.  Lushington)  and  the  Trinity  Ma- 
were  of  opinion,  that  as  regarded  the  safety  of  ships  lying  in  the  river,  the  pro- 
ceeding to  cross  the  river  on  the  occasion  in  question  was  not  ci  with 
ordinarv  caution  :  that  there  was  no  proof  whatever  that  such  imprudence  was  the 
fault  of  the  Pilot  :  and  that  the  Carrier  Dove  was.  therefore,  solely  to  blame  for  the 
collision,  and  her  owners  liable,  and  decreed  accordingly. 

The  appeal  was  from  this  judgment. 

Mr.  Aspinall.  and  Mr.  V.  Lushington,  were  heard  for  the  Appellants. 

Mr.  Brett,  Q.C.,  and  Mr.  Potter,  for  ndents,  were  not  called  on. 
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Lord  Chelmsford. — In  this  case,  the  collision  took  place  in  the  river  M<  rsey  ou 
the  20th  of  October,  1862,  between  the  City  of  Ottawa  and  the  ' 

The  City  of  Ottawa  was  lying  at  anchor  in  the  Mersey,  having  a  bright  1 . . 
hung  at  the  forestay.     The  '  was  lying  at  a  single  anchor  Lower  down 

river,  having  lust  one  of  her  anchors  [264]  the  day  before,  and  she  was  engaged 
in  heaving  on  her  remaining  anchor,  and  a  Bteam-tug,  tin-  E  ■■.  was  towing 

her  ahead,  and  she  was  intended  to  be  docked  the  next  time.     A  violent  squall  a 
and  the  Carrier  Do\  ■  dragged  her  anchor;  she  payed  out  chain  for  the  purpose  of 
bringing  her  up,  but  in  vain,  and  her  stern  and  port  quarter  came  upon  the  star- 
board bow  of  the  City  of  Ottawa,  and  occasioned  t lie  damage. 

The  owners  of  the  Carrier  Dove  offered  two  -  to  this  i  .  that  it 

was  not  a  ease  of  negligence,  but  of  inevitable  accident  :  and  secondly,  that  if  it 
were  a  case  of  negligence,  the  Carrier  Dare  had  a  licensed  Pilot  on  board,  who  was 
in  charge  of  the  v<  SSel  at  the  time,  and  that  the  Owners  were,  therefore,  exonerated 
from  liability. 

With   respect   to  the  ease  of  ni  E  .  that   depends  entirely   upon   whether  it 

was  prudent,  in  the  then  state  of  the  weather,  for  the  person  in  charge  of  the  Carrier 
Dovt  to  take  measures  for  crossing  the  river  to  dock  the  vessel.  Now,  upon  this 
fact,  there  is  conflicting  evidence,  upon  which  the  learned  Judge  of  the  Court  of 
Admiralty,  with  the  assistance  of  the  Elder  Brethren  of  the  Trinity  Bouse,  came 
to  the  conclusion.  "  that,  as  regarded  the  safety  of  ships  lying  in  the  river,  the 
proceeding  to  cross  the  river  under  the  circumstances  was  a  measure  not  eons.- 
with  ordinary  caution." 

Now.  upon  the  principles  upon  which  we  have,  over  and  over  again,  stated  that 
the  Committee  acts  in  these  cases,  we  should  have  been  very  unwilling  to  have  come 
to  any  different  conclusion,  even  if  the  Nautical  Assessors,  whose  assistance  we 
have,  had  formed  a  different  opinion  upon  the  subject,  but  I  am  happy  to  say.  that 
they  concur  entirely  in  the  view  [265]  that  was  taken  by  the  Court  below;  and 
they  think  that  to  move  the  Carrier  Dove  in  the  then  state  of  the  weather  was  most 
hazardous,  not  consistent  with  skill  and  caution,  and  liable  to  endanger  other 
vessels. 

Then  the  only  remaining  question  is.  whether  there  was  a  licensed  Pilot  on 
board,  and  whether  the  accident  which  occasioned  the  injury  was  attributable  to 
that  Pilot.  Now.  it  may  be  taken  for  granted  in  the  evidence  that  there  was  a 
licensed  Pilot  on  board,  and  there  is  no  doubt  about  it  :  but  the  Appellants  ask  the 
Committee  to  presume  that  the  heaving  on  the  anchor  for  the  purpose  of  proceeding 
to  dock  the  vessel  was  his  act.  on  the  ground  that  he  was  proved  to  have  been  at  the 
forecastle  at  the  time,  and  that  it  was  his  duty  to  dock  the  vessi  I. 

Now,  there  can  lie  no  presumption  made  in  favour  of  the  Owners,  because  they 
can  only  exonerate  themselves  from  liability  by  proving  that  the  act  which  oc- 
casioned the  injury  was  the  sole  act  of  the  Pilot,  and  for  that  purpose,  and  in  order 
to  prove  that,  it  is  not  necessary  to  repeat  the  opinion  of  the  Committee  in  the 
case  of  the  Schwalbi  (14  Moore's  P.C.  Cases.  241),  that  the  onus  probandi,  in  these 
Cases,  lies  on  the  owners  of  those  ships,  and  that  the  suggestion  as  to  which  side 
ought  to  have  called  the  Pilot  should  be  decided  against  the  owners,  who  could  have 
removed  any  presumption,  one  way  or  the  other,  by  calling  the  Pilot  to  prove  the 
fact,  and  failing  to  do  so.  they  cannot,  as  the  onus  probandi  is  upon  them,  call 
upon  the  Committee  to  presume  that  the  act  was  the  act  of  the  Pilot,  and  that  the 
Pilot  was  solely  to  blame,  both  which  facts  arc  necessary  in  order  to  exonerate  them 
from  their  liability.  Under  these  circumstances  their  [266]  Lordships  have  no 
difficulty  in  affirming  the  sentence  of  the  Court  below,  and  dismissing  the  appeal 
with  ci  -'  - 

[Mews'  Dig.  Tit.  SHIPPING;  A.  XX.  Collision;  1.  viii.  in  c  d.     s-  last 

preceding  ease.] 
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OX  APPEAL   FROM   THE   FALKLAND   ISLANDS. 

THE   FALKLAND   ISLANDS    COMPANY,— Appellants;  THE   QUEEN,— 

Respondent*  [July  5.  1863.] 

The  Falkland  Islands  having  been  acquired  by  occupation,  the  law  prevailing 
there,  is  the  Common  law  of  England,  modified  by  such  Statutes  and  Local 
Ordinances  as  apply  to  those  Islands. 

Her  Majesty's  Emigration  Commissioners  in  the  course  of  negotiations  for 
grants  of  land  to  the  Falkland  Islands  Company,  with  the  right  of  hunting 
and  taking  wild  cattle  on  the  lands  granted,  treated  all  the  wild  cattle  upon 
the  Islands  as  ferae  naturae,  and  distinctly  intimated  to  the  Company  that 
no  property  in  them  could  be  acquired.  In  the  years  1859  and  1860,  grants 
of  land  were  made  by  the  Crown  to  that  Company  in  fee,  with  a  reservation 
to  the  Crown  of  the  ritrht  of  re-entry,  for  the  purpose  of  making  roads, 
canals,  and  other  works  of  public  utility,  together  with  a  right  to  cut  timber, 
and  to  search  for  and  carry  away  stones  and  other  materials  for  making  or 
keeping  such  works  in  repair,  together  with  all  minerals  and  coal,  and  full 
liberty  to  search  for  and  carry  away  the  same.  Incidental  to  these  grants, 
a  licence,  or  lease,  to  depasture  stock  on  10,000  acres,  the  limits  of  which 
were  strictly  defined,  was  granted  by  the  Crown  to  the  Company,  for  a  term 
of  years,  at  a  fixed  rent,  subject  to  the  same  reservation  as  was  contained  in 
the  grants  of  land  in  fee.  Neither  in  the  grants,  or  the  licence,  was  any 
provision  made  as  to  the  right  to  hunt  and  kill  wild  animals.     Held:  — 

First,  that  the  licence  to  depasture  stock  was  in  law  a  demise  of  the  lands  to 
which  the  ordinary  rights  of  a  lessee  would  attach  [2  Moo.  P.C.  (N.S.).  273]. 

Secondly,  that  the  grants  and  licence  must  be  considered  to  have  been  applied 
for  and  entered  into  on  the  faith  of  the  admission  by  the  Crown  that  the 
wild  cattle  were  ferae  naturae,  and  that  the  Company,  in  the  absence  of  any 
stipulation  to  the  contrary  in  the  grant,  or  licence,  had.  as  such  grantees 
and  lessees,  the  exclusive  right  of  killing  and  taking  all  game,  beasts  of 
chase,  and  animals  which  are  properly  ferae  naturae,  and  which  at  any 
time  were  upon  their  land,  so  long  as  such  animals  remained  upon  the  land 
so  granted  or  demised  [2  Moo.  P.C.  (N.S.),  271]:  and 

Thirdly,  that  as  wild  cattle  were  to  be  treated  as  animals,  ferae  naturae,  the 
Company  might  lawfully  kill,  or  hunt  them  [2  Moo.  P.C.  (N.S.),  275]. 

Held,  further,  that  the  Company's  right  to  kill  or  take  such  cattle,  was  not 
affected  or  prohibited  by  the  37th  section  of  the  Local  Ordinance  of  1853, 
and  a  conviction  and  order  under  that  section,  imposing  penalties  for  killing 
wild  cattle  without  a  licence,  held  bad.  and  set  aside  [2  Moo.  P.C.  i  N.S.),  275]. 

The  facts  of  this  ease  are  fullv  set  forth  in  the  previous  application  for  leave  to 
appeal  (1  Moore's  P.C.  Cases.  N.S.,  2 

[267]  The  parties  agreed  to  a  joint  special  case,  which,  in  substance,  comprised 
the  facts  as  there  stated,  and  the  question  raised  by  the  case  for  the  opinion  of  the 
Judicial  Committee  was.  whether,  having  reference  to  the  rights  of  the  Appellants 
with  regard  to  wild  cattle,  the  proceedings  taken  on  behalf  of  the  Government, 
and  the  order  made  thereon  by  the  Police  Court,  were  correct  in  point  of  law.  If 
the  Judicial  Committee  should  be  of  opinion  in  the  affirmative,  the  Order  w. 
stand.  If  the  Judicial  Committee  should  be  of  opinion  in  the  negative,  such  report 
was  to  be  given  in  respect  thereof  as  to  the  Committee  should  seem  fit. 

Hugh  Cairns.  Q.C.,  and  Mr.  Charles  E.  Pollock,  for  the  Appellants. — As  the 
Falkland  Islands  were  possessed  by  the  Crown  by  occupancy,  the  Common  law  of 
England  is  the  rule  to  govern  the  rights  of  parties  resident  in  those  Islands.  The 
ion,  therefore,  is  narrowed  to  this  point,  what  are  the  rights  by  the  Common 
law  of  England,  of  the  owner  or  lessee  of  land,  over  wild  animals  found  upon  it, 
where  the  title  under  which  lie  holds  contains  no  reservation  of  the  right  of  hunl 

♦Present:  Lord  Kingsdown,  The  Master  of  the  Rolls  (Sir  John  Romilly),  and 
Sir  Edward  Rvan. 
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or  killing  gamel  Now.  by  the  Common  [268]  law  of  England,  unlike  the  Civil 
Law  (8eeJust.  In-'.  Lib.  Q.  tit.  I.  §  12),  the  -nmtee  or  occupier  of  land  has  a  right, 
ie  tenurae,  to  kill  or  capture  animals,  ferat  naturae,  on  bis  land.  Cattle  in 
these  Islands,  like  rabbits  bere,  are  wild,  and,  therefore,  the  property  of  the  pro- 
prietors of  the  land,  bo  long  as  they  remain  on  the  laud  (see  upi  on  of 
property  in  wild  rabbits  killed  upon  the  land,  or  within  the  warren  or  franchise  of 
the  owner,  by  wrongdoer,  Blades  v.  Higgs,  12  Com.  Ben.  Rep.  N.S.  501  :  and  in 
Dom.  Proc,  6  New  Rep.  274,  and  Rigg  v.  The  Earl  oj  Lonsdale,  1  Hurl,  and  Nor., 
923).  They  may  be  killed  or  reclaimed  at  the  pleasure  of  the  proprietor  Similar 
to  the  custom  in  whale  fishing,  where,  if  the  line  of  the  harpooner  gets  detached, 
the  \\hale  becomes  a  loose  fish,  and  the  lawful  prey  of  any  one  who  captures  and 
secures  it:  The  Aberdeen  Arctic  Company  v.  Sutter  (1  Macq.  Sen.  App.  Cases,  355), 
so,  if  wild  animals  stray  or  rove  from  the  lands  of  one  proprietor  to  another,  they 
are  not  reelaimable,  but  belong  to  the  proprietor  of  the  lands  on  which  they  are 
captured.  In  Chitty,  "On  Came  Laws.''  Vol.  II..  App.,  p.  797,  all  the  cases  upon 
the  question  of  the  right  of  every   man  to  hunt   and  kill  animals,  ferae  naturae,  on 

own  land  are  collected.  It  is  laid  down  in  The  case  of  the  MonopoMt  s  (Co.  Rep., 
Part  XI.,  87  b.),  that  although  "  it  is  true  that  none  can  make  a  park,  chaa  01 
warren,  without  the  King's  licence,  for  that  is  quodam  modo,  to  appropriate  those 
which  are  ferae  naturae,  et  nullius  in  bonds,  to  himself,  and  to  restrain  them  of 
their  natural  liberty,  which  he  cannot  do  without  the  King's  licence:  but  for  liawk- 
[ng,  hunting,  etc.,  which  are  matters  of  pastime,  pleasure,  and  recreation,  there 
needs  no  licence,  but  every  one  may.  in  his  own  land,  use  them  at  his  pleasure, 
without  any  restraint  to  be  [269]  made,  unless  by  Parliament,  as  appears  by  the 
-  utes  of  11  Ibn.  VII..  c.  17:  23  KHz.,  e.  10:  3  Jac.  Regis,  c.  13."  So  in  The 
of  Swans  (Co.  Rep.  Part  VII..  L5b,  17b).  In  i  Co.  Inst.,  p.  303,  it  is  said. 
"  Therefore  we  do  proceed  and  do  hold,  that  in  any  purlieu,  a  man  may  as  lawfully 
hunt  to  all  intents  and  purposes  within  the  purlieu  within  his  own  grounds,  as  any 
other  owner  may  do  in  his  grounds  :"  and  it  is  also  so  held  in  the  case  in  Keilway  s 
Reports,  p.  90;  Year  Books.  13  II.  VII.,  1497;  12  H.  VIII..  p.  10.  1521;  and  this 
rule  of  law  is  fully  supported  in  Dewett  and  Saunders'  case  (2  Roll.  Rep.  3).  '/' < 
King  v.  Birt  (2  Keble,  530),  Sutton  v.  Moody  (1  Lord  Ray..  250,  S.C.,  3  Salk.,  290). 
Eeble  v.  Eickrvngill  (11  Mod.  74).  The  case  of  Morgan  v.  The  Earl  of  Abergavenny 
(8  Com.  Ben.  Rep.,  768)  was  one  of  trover  for  deer  in  a  park,  and  the  Judge  directed 
the  jury  that  the  question,  whether  the  deer  were  tame  or  reclaimed,  was  to  be  de- 
termined by  the  nature  and  state  of  the  animals,  and  the  nature  of  the  place  where 
they  were  kept,  and  it  was  held  that  this  direction  was  a  proper  one.  In  Graham 
v.  Ewart  (11  Exch.  Rep.,  -°.46,  S.C.,  on  appeal,  7  H.L.  Cases.  331),  Baron  Martin, 
in  giving  judgment  said,  "  As  to  the  general  law  on  the  subject  of  game,  no  differ- 
ence jesisted  at  the  Bar.  Game  are  ferae  naturae,  and  the  property  in  them  is  a 
temporary  property  consequent  upon  the  possession  of  the  soil.  So  long  as  they 
remain  on  a  man's  land  they  belong  to  him.  but  when  they  run  or  fly  out  of  it.  his 
property  is  at  an  end  atid  gone."  The  passage  in  Blackstone.  Vol.  II.,  p.  415 
(Christian's  edit.),  that  it  is  a  doctrine  of  law  that  the  right  of  pursuing  and  taking 
beasts  [270]  of  venery  belongs  to  the  King,  has  long  since  been  exploded,  as  observed 
in  Stephens'  Comms.,  Vol.  II..  p.  17.  note  K.  (edit.  1842). 

Secondly,  the  licence  to  depasture  must  be  considered  as  a  lease,  in  the  ordinary 
way,  and  would  confer  the  same  rights  as  a  lessee  has  to  game.  Chitty.  "  On  Game 
Laws,''  Appx.  p.  811  :  Bacon's  Abr.,  tit.  "Lease-  :  "  K  :  Puffendorf,  B.  IV..  c.  6,  s.  5. 
"  Occupation.''  There  are  no  words  of  reversion  in  the  grants,  or  licence,  to  limit,  or 
cut  down  the  right  of  the  Appellants  to  hunt  and  kill  wild  cattle.  The  proclamation 
may  be  explained  by  the  grants,  but  it  cannot  control  them. 

The  Attorney-General  (Sir  R.  Palmer)  and  Mr.  W.  H.  Melvill,  for  the  Crown. — 
None  of  the  decisions  referred  to  by  the  Appellants  as  to  deer  and  other  animals 
ferae  naturae  apply  to  the  present  case.  The  doctrine  there  enunciated  respecting 
beasts,  ferae  natural,  has  no  application  whatever  to  wild  cattle  which  are  not 
beasts  of  chase,  and  has  reference  only  to  animals  which  are  subject  to  the  Game 
Laws.  Chitty  "On  the  Game  Laws."  p.  Slid.  [Sir  John  Romilly.  There  are  wild 
cattle  in  the  Highlands  of  Scotland.  Are  they  not  animals  fi  roe  natural']  We  luive 
no  information  of  the  earlier  history  of  the  Falkland  Islands.     It    is  a  matter  of 
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history  that  when  the  Crown  first  took  possession  of  the  Islands,  there  were  no  cattle 
in  the  Islands,  neither  wild  cattle,  horses,  swine,  nor  goats — these  were  all  subse- 
quently introduced.  The  first  mention  of  cattle  is  in  the  year  1846.  Certainly  those 
animals  were  not  indigenous  in  the  Falkland  Islands.  It  cannot,  therefore,  be 
assumed  that  pigs,  goats,  and  cattle,  so  originally  im-[271]-ported  are  fera-e  naturae, 
and  the  natural  produce  of  the  soil.  Undoubtedly,  if  this  Tribunal  is  not  compelled 
to  infer  that  these  animals  are  aboriginal,  the  property  is  in  the  person  claiming 
under  the  grant  from  the  Crown  :  but  those  grants  could  only  give  a  right  to  kill 
animals  indigenous  to  the  Islands.  Here  the  word  "'  stock  "  occurs  in  the  grants — 
surely  "  stock  "  cannot  be  construed  to  apply  to  animals  ferae  naturae.  Assuming, 
however,  that  these  animals  are  of  such  a  description,  the  Falkland  Islands  Company 
do  not  stand  in  the  position  of  lessees  of  the  soil,  for  the  grants  under  which  they 
claim  are  not  demises  conveying  all  the  interest  of  the  Crown,  but  are  in  effect  no- 
thing more  than  grazing  licences. 

Sir  Hugh  Cairns,  in  reply. — No  distinction  exists  between  animals  ferae  naturae 
and  domestic  animals,  as  contended  by  the  Crown.  All  animals  prima  fane  are 
ferae  naturae;  and  it  is  upon  the  other  side  to  prove  that  wild  cattle  are  not  ferae 
naturae,  as  was  established  in  the  case  concerning  wild  cattle  at  Chillingham  Castle. 
Cheshire:  Puffendorf  on  "Occupancy,"  B.  IV..  ch.  6.  s.  5.  and  not  confined  to  those 
animals  that  are  subject  to  the  Game  laws.  Indeed  the  Emigration  Commissioners, 
in  the  course  of  the  negotiation  with  the  Falkland  Islands  Company,  expressly  say 
that  no  property  in  the  cattle  could  be  acquired,  and  the  Crown  is  estopped  from  now 
setting  up  this  point.  Next,  as  to  the  term  "  stock"  used  in  the  grant,  it  is  said 
that  the  use  of  that  word  raised  the  inference  that  it  was  stocked,  and,  therefore,  the 
animals  were  domestic,  but  we  say  that  the  word  is  used  merely  to  express  all  kind 
of  animals.  Lastly,  we  contend,  that  the  [272]  grants,  and  the  licence  to  depasture, 
under  which  the  Appellants  hold.  are.  in  effect,  leases.  Morgan  v.  Bissell  (3  Taunt., 
Doe  d.  Jackson  v.  Ashbwrner  (5  Term  Rep..  163),  Barry  v.  Xugent  (5  Term  Rep., 
165  ».).  Burt  v.  Moore  (ibid.,  329). 

The  consideration  of  the  judgment  was  reserved.  Judgment  was  now  delivered 
by 

The  Master  of  the  Rolls  [Sir  John  Romilly]  (July  23.  1864).— The  question 
referred  by  Her  Majesty  to  their  Lordships  is  not,  as  is  stated  in  the  special  case, 
whether,  having  reference  to  the  right  of  the  Appellants  with  regard  to  the  wild 
cattle,  the  proceedings  and  order  of  the  Governor  and  of  the  Chief  or  Stipendiary 
Magistrate  referred  to  in  the  special  case  are  correct  in  point  of  law,  but  "  whether 
tinder  the  freehold  or  leasehold  grants,  or  either  of  them,  made  to  the  Falkland 
Islands  Company,  as  set  forth  in  the  petition  for  leave  to  appeal,  the  Company  and 
their  agents  are  entitled  to  kill  and  destroy  wild  cattle  found  on  the  lands  the  sul>- 
ject  of  this  grant." 

Prior  to  the  year  1816.  the  whole  of  the  soil  of  the  Falkland  Islands,  and  the 
absolute  possession  and  dominion  of  all  wild  cattle  and  wild  stock  upon  those 
Islands,  were  the  sole  and  exclusive  property  of  Her  Majesty,  and  such  property  and 
dominion  still  remain  vested  in  Her  Majesty,  except  so  far  as  she  may  have  granted 
any  portion  of  this  right  to  others. 

i  '■!  behalf  of  the  Appellants,  the  Falkland  Islands  Company,  it  is  contended,  that 
Her  Majesty  has  granted  to  them  the  exclusive  right  of  killing  wild  cattle  which  may 
be  found  on  the  land  sold  by  the  [273]  Crown  to  the  Appellants,  and  also  on  the  land 
-   d  by  the  Crown  to  the  Appellants  during  the  period  of  their  lease. 

In  1859  and  1860  grants  of  land  of  160  acres  each  were  made  by  the  Crown  to 
the  Falkland  Islands  Company  in  fee,  with  a  proviso  securing  to  the  Crown  the 
ri'_'ht  of  re-enterillg  on  the  lands  for  the  purpose  of  making  roads,  canals,  and  other 
works  of  public  utility,  the  right  to  cut  timber,  and  to  search  for  and  cany  away 
stones  or  other  materials  which  might  be  required  for  making  or  keeping  such  works 
in  repair,  and  also  reserving  to  the  Crown  all  mines  of  gold,  silver,  precious  metals, 
and  coal,  with  full  liberty  to  search  for  and  carry  away  the  same.  There  is  no  other 
reservation  in  the  grant.  Incidental  to  the  grant  of  the  land  there  was  granted  a 
licence  or  lease  to  depasture  stock  on  10,000  acres,  the  limits  of  which  were  strictly 
defined  in  the  instrument,  for  a  term  of  twenty  years,  in  consideration  of  an  annual 
r.  lit  of  £10,  subject  to  the  same  reservation  as  the  grant  of  the  land  in  fee  simple. 
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Their  Lordships  are  of  opinion  that,  though  this  is  entitled  a  Licence  to  de] 
ture  stock,  ii  is  in  law  a  demise  of  the  land  therein  contained,  to  which  the  ordinary 
rights  of  a  Lessee  attach,  and  consequently,  thai  the  Land  thereby  demised,  subjecl 
to  the  rights  of  the  Crown  and  the  performance  of  the  conditions  contained  in  the 
Licence,  belong  to  the  Falkland  Islands  Company  as  their  exclusive  property  during 
the  period  of  i  be  Lease. 

It  is  not  disputed  that  the  law  prevailing  in  the  Falkland  Islands  must  be  con- 
sidered  to  be  the  Common  law  of  England,  modified  only  by  such  Statutes  as  apply 

tO  these  Islands. 

[274]  Their  Lordships  arc  also  of  opinion,  thai  l>y  the  Common  law  of  England 
the  grant  of  the  land  in  fee  simple  of  the  lots  of  L60  acres,  and  the  demise  of  the 
lots  of  10,000  acres,  confers  upon  the  grantees  and  lessees  thereof  the  exclusive  right 
of  killing  and  taking  all  game.  Leasts  of  chase,  and  animals  which  are  properly 
ferat  naturcu  which  may  at  any  time  be  upon  their  land,  bo  long  as  auch  animals 
may  be  and  remain  upon  the  land  so  granted  or  demised. 

It  is  contended  on  the  part  of  the  Crown  that  the  wild  cattle  are  not  animals 
that  come  within  this  description;  that  it  is  matter  of  history  that  the  Falkland 
Islands  when  firsl  taken  possession  of  on  behalf  of  Her  Majesty  contained  no  such 
animals  as  wild  cattle,  horses    swine,  or  goats;   and  that   these  animals,  which  were 

not  indigenous  in  the  Islands,  have  been  introduced  by  Her  Majesty's  subjects  into 
the  Islands  ;  thai  some  which  escaped  or  were  turned  loose,  have  bred  and  have  in- 
creased so  prolifically  as  to  have  overrun  these  Islands,  but  that  they  are  only  wild 
in  the  sense  that  they  are  not  restrained  by  fences  and  boundaries:  that  such  being 
the  origin  and  nature  of  the  animals,  they  cannot  properly  be  termed  animals  ferae 
naturae. 

Their  Lordships  consider  that  it  is  not  necessary  for  them  to  determine  this 
question  in  the  present  case,  because  it  appears  to  them  that  so  far  as  regards  any 
question  between  the  Appellants  and  the  Crown,  this  question  was  determined  between 
them  on  settling  the  terms  of  the  agreement  entered  into  between  the  Secretary  of 
State  for  the  Colonics  and  the  Appellants,  which  ended  in  a  grant  made  to  them 
bv  the  Crown  on  the  8th  of  September,  ls.'i'.i.  Her  Majesty's  Emigration  Com- 
missioners were  [275]  empowered  to  enter  into  the  negotiation  with  the  Falkland 
Islands  Company,  and  to  settle  the  terms  of  the  grant  on  behalf  of  Her  Majesty, 
and  in  doing  so  the  Emigration  Commissioners  agreed  with  the  Falkland  Islands 
Company  that  the  wild  cattle  should  be  treated  as  animals  fir, if  natwrae,  in  which 
no  property  could  be  acquired  until  killed  or  taken. 

The  Falkland  Islands  Company  proposed  that  the  granl  should  be  made  in  these 
woids: — '•  The  Governor  of  the  said  Falkland  Islands  shall  grant  to  the  said  Com- 
pany  all  thai  Peninsula,  etc.,  together  with  all  Live  stock  upon  that  Peninsula,  and 
upon  the  Islands  aforesaid."  In  reply  to  this,  the  Emigration  Commissioners  stated 
that  the  words — "  '  Together  with  all  live  stock,"  etc..  would  imply  a  property  on  the 
part  of  the  Company  in  any  wild  cattle  which  might  be  on  their  land.  Now.  the 
words  in  the  heads  of  agreement  inclosed  in  the  Colonial  Office  letter  to  you  of  the 
23rd  August,  are  '  the  grant  to  carry  the  right  to  kill  and  tame  wild  cattle  within 
the  granted  Territory.'  The  Commissioners  understand  the  intention  of  the 
Secretary  of  State  to  have  been  to  allow-  the  Company  the  privilege  of  hunting  and 
killing  wild  cattle  which  might  be  at  any  time  on  their  land,  but  not  to  interfere 
with  the  general  principle  that  wild  cattle,  being  ferat  naturae,  no  property  in  them 
can  be  acquired.  The  alteration  should,  therefore,  run,  'together  with  the  power 
to  hunt,  kill,  or  tame  all  live  stock,'  etc." 

This  was  assented  to  on  the  part  of  the  Company,  and  the  words  suggested  bv 
the  Emigration  Commissioners  were  accordingly  adopted. 

Their  Lordships,  therefore,  are  of  opinion,  that  this  must  be  treated  as  one  of 
the  terms  of  basis  of  the  [276]  negotiation  on  the  faith  of  which  both  the  subsequent 
grants  and  licences  to  depasture  cattle  were  applied  for  and  made,  and  that  it  con- 
sequently follows  that  where  the  grants  were  made  by  the  Crown  to  the  Companv,  it 
must  be  taken  to  have  been  treated  on  both  sides  that  the  wild  cattle  were  to  be  con- 
sidered as  animals  ferat  naturae,  in  the  absence  of  any  expression  or  reservation  to 
the  contrary.  If  this  be  correct,  then  their  Lordships  are  of  opinion,  that  the 
Ordinance  passed  by  the  Local  Legislature  in  1853  does  not  affect  the  right  of  the 
Appellants.  The  37th  section  of  that  Ordinance  did  not  prevent  Her  Majesty  from 
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granting  plots  of  land  on  any  terms  that  might  be  thought  fit  :  and  the  words  "without 
lawful  cause."  and  "  unlawfully."  which  are  introduced  into  that  section,  seem  to 
hare  been  expressly  inserted  for  the  purpose  of  saving  the  rights  of  any  persons  who 
might  be  so  entitled. 

Their  Lordships,  therefore,  are  of  opinion,  that  in  the  absence  of  anv  reserva- 
tion to  the  Crown  of  any  right  of  killing  or  taking  wild  cattle  on  the  lauds  granted 
or  demised,  it  must  be  held  that  the  right  of  killing  and  taking  such  cattle  while  on 
the  lands  granted  or  demised  is  included  in  such  grant  and  demise,  and  is  not 
prohibited  by  the  37th  section  of  the  Ordinance  of  1853:  and  they  will  humblv 
recommend  Her  Majesty  accordingly. 

[Mews'  Dig.  tit.  ANIMALS,  I.:  tit  COLONY,  I.  General  Principles.   1.  English 
Lair — Introduction  and  applicaX  "     Land*;  tit.  CROWN.  C.   1.     S.C.   10 

Jur.    N  -      -07 ;  11  L.T.  9 ;  13  W.R.  57.] 


[277]      ON  APPEAL  FROM  THE  SUPREME  COURT  OF  THE  ISLAND 

OF  CEYLON. 

JOHN  BLACK,— Appellant;  JAMES  ROSE,— Respondent  *  [June  30.  1864]. 

By  a  charter-party  it  was  provided,  that  freight  should  be  paid  at  the  rate  therein 
specified.  "  the  cargo  to  be  taken  alongside,  and  to  be  taken  from  the  ship's 
tackle  at  the  port  of  discharge,  free  of  risk  and  expense  to  the  ship."  Dis- 
putes having  arisen  during  the  delivery  of  the  cargo,  the  Master  required 
payment  of  the  freight  for  the  amount  of  cargo  delivered  each  day  over 
the  ship's  side  into  the  consignees'  boats,  and  refused  to  deliver  any  more 
cargo,  on  the  consignees'  refusing  to  pay  on  delivery  as  required.  The 
Supreme  Court  of  Ceylon  held,  that  by  the  terms  of  the  charter-party,  it 
was  clear,  that  the  intention  of  the  parties  was.  that  the  Master  should, 
on  the  arrival  of  the  vessel  at  the  port  of  destination,  deliver,  and 
the  consignees  receive,  at  the  ship's  side:  and  that  as  on  such  deliverv 
and  receipt  the  Master  ceased  to  be  responsible  and  to  have  any  lien 
on  the  goods,  he  was  justified  in  refusing  to  discharge  the  cargo  with- 
out payment  at  the  ship's  side  of  the  freight  each  day.  on  the  quantity 
delivered,  for  his  lien  would  be  given  up  by  delivery  of  the  goods.  Such 
decision  affirmed  on  the  same  grounds  by  the  Judicial  Committee  of  the 
Privy  Council. 

This  was  an  action  brought  by  the  Appellant  against  the  Respondent  for  not 
delivering  a  portion  of  a  cargo  of  rice  pursuant  to  the  terms  of  a  charter-party. 

The  libel  alleged,  that  the  Defendant,  the  Master  of  the  ship  Alpine,  received 
from  the  Plaintiff-  _■  at  Calcutta  a  cargo  of  rice  on  board  the  ship,  to  be 
delivered  at  the  port   of  Galle,  or  Colombo,  as  per  charter-party,  and  to  receive 

a  at  on  the  safe  deliverv  of  the  cargo,  according  to  the  terms  of  the  charter-party  : 
that  the  Defendant  delivered  at  the  port  of  Colombo  a  part  [278]  of  the  cargo,  and 
commenced  to  deliver  the  remaining  portion  at  the  port  of  Galle.  but  refused  to 
deliver  the  whole  of  such  remaining  portion,  consisting  of  774'.'  bags  of  rice,  of  the 
value  of    £4tU      --    -     rling,  although  the  Plaintiff  was  ready  and  willing  to  pay 

ght  for  the  same,  and  deposited  the  sum  of  ±''.'ov  12s.  6d.  sterling  in  the  hands  of 
the  Collector  of  Cut  •  Galle.  for  the  use  of  the  Defendant,  and  to  meet  the 
freight.  The  charter-party  was  filed  with  the  libel,  and  was  in  the  following 
terrns: — -Galle.  April  16th,  1861,  It  is  this  day  mutually  agreed  between  John 
Black,  of  Galle.  and  Jar  sB  -  .  M  ister  of  the  A  1  ship  Alpine,  of  1164  tons  register, 
that  the  said  vessel,  being  tight,  staunch,  strong,  and  in  every  way  fitted  for  the 

*  Present:  Lord  Kingsdown,  The  Master  of  the  Rolls  (Sir  John  Romilly').  and 
Sir  John  Tavlor  Coleridge. 
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voyage,  shall,  after  the  discharge  of  her  cargo  of  salt  in  Calcutta,  load  there  from 
charterer's  agents  a  full  and  complete  cargo  of  rice,  ooi  to  exceed  16,000  bagt 
ill"  balance  to  complete  her  loading  to  be  of  lighl  freight,  and  being  bo  loaded  shall 
sail,  and  proceed  to  Colombo  for  instructions,  as  to  whether  the  saicl  cargo  shall  be 
delivered  at  that  porl  or  in  Point  de  Galle,  or  pari  in  Colombo  and  part  in  Galle, 
freight  to  be  paid  at  and  after  the  rate  of  one  rupee  and  four  annas  per  hag  of 
rice  of  two  maunds,  and  lighl  freight  at  £2  10s.  per  ton,  as  per  Calcutta  scale  of 
tonnage,  on  the  quantity  safeh-  delivered,  twelve  working  days  for  loading  in  Cal- 
cutta, and  fifteen  working  days  for  discharging  at  Galle,  or  Colombo,  including  both 
places,  but  exclusive  of  time  occupied  in  changing  ports,  to  commence  from  the  time 
the  Master  gives  notice  that  he  is  ready  to  receive  and  discharge  cargo,  or  demurrage 
to  he  paid  at  the  rate  of  £20  sterling  per  day  for  every  day  over  and  above  the 
[279]  said  working  days,  the  cargo  to  be  taken  alongside,  and  to  be  taken  from  the 
ship's  tackle  at  the  port  of  discharge  free  of  risk  and  expense  to  the  ship.  Five  per 
cent,  commission  on  the  gross  amount  of  freight  laden  in  the  vessel  to  be  paid  to 
Messrs.  Jardine,  Skinner,  and  Co.,  Calcutta,  on  account  of  John  Black.  The  act  of 
God,  Queen's  enemies,  fire,  and  all  other  dangers  of  seas,  rivers,  and  navigation 
excepted.  Penalty  for  con  performance  of  this  charter-party  estimated  amount  of 
freight." 

The  Defendant  pleaded,  first,  that  he  was  always  ready  and  willing  to  deliver  the 
remaining  portion  of  the  cargo,  the  Plaintiff  paying  freight  on  the  quantity  safely 
delivered  and  taking  it  alongside  the  ship,  according  to  the  charter-party,  and  that 
the  Defendant  tendered  the  cargo  to  the  Plaintiff  and  requested  him  to  remove  it, 
paying  freight  for  the  same,  but  the  Plaintiff  refused  to  pay  freight  ;  secondly,  that 
the  Defendant  had  a  lien  on  the  cargo  for  the  freight  due  thereon;  and,  thirdly. 
that  the  alleged  deposit  in  the  hands  of  the  Collector  of  Customs  was  insufficient, 
and  was  no  payment,  or  tender,  to  the  Defendant. 

To  this  it  was  replied,  first,  that  the  Plaintiff  was  always  ready  and  willing  to 
receive  the  cargo  and  pay  freight  for  the  same,  but  that  the  Defendant  would  not 
deliver  it  ;  secondly,  that  the  Defendant  had  no  right  to  detain  the  cargo  to  the 
prejudice  of  the  Plaintiff,  he  being  ready  to  pay  freight,  which  was  secured  in  the 
hands  of  the  Collector,  with  the  Defendant's  knowledge  and  consent,  to  be  paid  over 
to  him  after  the  due  landing  of  the  cargo  into  the  Queen's  warehouse;  and,  thirdly, 
that  the  deposit  made  in  the  [280]  hands  of  the  Collector  was  sufficient  to  answer  the 
claim  for  freight. 

The  cause  was  tried  before  the  Judge  of  the  District  Court  of  Galle,  on  the  -'5rd  of 
October.  1861.  The  evidence  at  the  trial  was,  in  substance,  as  follows: — The  De- 
fendant stated,  that  he  arrived  at  Galle  on  the  2nd  day  of  September.  1861,  and 
thereupon  caused  a  letter  to  be  sent  to  the  Plaintiff,  stating  that  the  freight  must 
be  paid  according  to  the  quantities  delivered  at  the  ship's  side,  and  received  an  answer 
from  the  Plaintiff  to  the  effect  that  freight  would  he  paid  on  due  delivery  of  the  cargo 
into  the  Custom  House  :  that  the  Plaintiff  refused  to  pay  freight  alongside  the  ship; 
and  that  afterwards  the  Defendant  proceeded  to  deliver  the  cargo  without  being  so 
paid,  and  proposed  that  the  money  should  be  lodged  with  the  Collector  of  Customs ; 
that  the  Defendant  afterwards  learned  it  had  been  so  deposited,  but,  as  he  alleged, 
under  such  restrictions,  that  he  could  not  touch  it,  and  he  thereupon  required  the 
freight  to  be  delivered  on  the  quantities  delivered  safely  to  the  Plaintiff's  agents  on 
hoard  :  that  the  Plaintiff  replied,  to  the  effect,  that  the  custom  at  Galle,  and  every  other 
British  port,  was  to  take  delivery  of  cargo  when  landed,  and  that  the  charter-party, 
as  usual,  only  provided  that  the  boats  should  be  sent  at  the  Plaintiff's  expense,  and 
that,  if  more  agreeable  to  the  Defendant,  he  was  ready  to  pay  freight  on  each 
day's  landing,  as  delivery  wis  taken  at  the  Custom  House,  and  would  send  a  man  on 
board  to  see  the  bags  carefully  placed  in  the  boat,  and  to  give  a  receipt  for  them; 
that  the  Defendant  consented  to  receive  freight  on  the  quantity  of  cargo  delivered 
daily,  instead  of  [281]  demanding  freight  on  each  parcel  delivered,  and  began  to 
discharge  the  cargo  on  such  terms,  the  payment  being  made  on  shore  at  the  close  of 
each  day  ;  but  on  the  fifth  day  of  unloading  there  was  no  one  at  the  Plaintiff's  office  to 
pay  the"  freight,  and  the  Defendant  did  not  receive  it  until  the  middle  of  the  nest 
day  ;  that  he  thereupon  refused  to  deliver  any  more  of  the  cargo  unless  the  Plaintiff 
paid  freight  on  receipt  of  the  cargo  at  the  ship's  side;  that  the  Plaintiff  thereupon 
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informed  the  Defendant  that  freight  would  be  paid  according  to  the  custom  of  the 
port,  on  due  delivery  of  the  entire  balance  of  cargo,  for  which  the  Defendant  could 
hold  a  lien  until  the  claim  for  freight  was  satisfied,  unless  he  continued  to  receive 

Jit  on  daily  landings:  that  the  Defendant  refused  to  deliver  any  more  of  the 
'  except  on  the  terms  of  payment  of  freight  on  receipt  of  the  cargo  at  the  ship's 
side  :  that  the  Plaintiff  proposed  again  to  pay.  and  did  in  fact  pay  the  freight  into 
the  hands  of  the  Collector  of  Customs,  to  be  held  by  him  until  the 
cargo  should  have  been  delivered  at  Her  Majesty's  warehouse  in  the 
port  of  Galle,  and  informed  the  Defendant  thereof,  that  freight  would  be  duly 
paid  by  the  Collector  on  the  quantity  of  cargo  delivered  as  per  charter-party,  and  that 
no  stop  would  lie  put  on  the  freight  so  deposited  :  that  the  Defendant  then  stated  to 
the  Plaintiff,  that  he  had  been  informed  by  the  Collector  that  the  freight  had  been 
forwarded  by  him  to  the  Treasury,  and  that  the  payment  thereof  to  the  Defendant 
could  not  be  immediate,  to  which  the  Plaintiff  replied,  that  the  amount  had  been 
forwarded  to  the  Treasury,  not  by  his  instructions,  but  according-  to  the  rules  in  the 
Customs,  for  safe  keeping,  and  there  would  be  no  delay  in  the  Defendant  receiving 
[282]  immediate  payment  after  the  delivery  of  the  cargo  ;  that  the  Plaintiff  author- 
ised the  Collector  to  pay  the  full  amount  of  freight  due  to  the  Defendant  on  balance 
of  the  cargo,  immediately  after  delivery  of  the  same,  but  the  Defendant  refused  to 
deliver  any  other  portion  of  the  cargo  unless  the  freight  was  paid  on  receipt  of  the 
cargo  at  the  ship's  side.  The  Plaintiff  stated,  that  he  had,  before  the  refusal  by  the 
Defendant  to  deliver  the  rice,  resold  it  to  native  merchants,  and  that  he  had  chartered 
a  great  many  vessels  since  he  had  been  trading  at  Galle,  and  had  never  before  paid 
freight  at  the  ship's  side.  The  Plaintiff's  Clerk  proved  that  all  freight  due  on  the 
cargo  landed  at  the  port  of  Galle  had  been  paid  before  the  Defendant  refused  to 
deliver  the  remainder  of  the  cargo.  Another  witness.  Barclay,  a  sea  Captain,  said 
he  had  been  a  sea  Captain  for  twenty-two  years,  and  all  over  the  world  except  China, 
and  knew  the  customs  of  different  ports,  and  never  heard  of  freight  being  paid 
alongside  ship,  and  did  not  know  any  instance  of  freight  being  so  paid.  A  witness 
named  Bawa  said  that  he  had  been  a  Merchant  for  more  than  forty  years,  and  had 
large  consignments  of  goods,  but  never  paid  freight  for  each  boat-load  at  the  ship's 
side  :  that  the  freight  was  paid  in  the  lump.  Bailey,  an  agent  of  the  Peninsular 
and  Oriental  Steam  Boat  Company,  stated,  that  he  had  commanded  the  steamer 
Erin,  and  knew  the  customs  of  the  port  of  Galle  for  the  last  three  years:  that  ha 
never  heard  of  freight  being  paid  there  on  each  boat-load  delivered,  or  on  daily 
deliveries,  and  that  it  was  usually  paid  on  delivery  of  the  whole  cargo. 

A  cross  suit  was  brought  by  the  Respondent  against  the  Appellant  for  demurrage. 

[283]  On  the  5th  of  October.  1861,  the  Judge  of  the  District  Court  dismissed  the 
Plaintiff's  claim  in  the  first  suit,  with  costs,  and  in  the  second  suit  gave  judgment  for 
the  Defendant  for  demurrage,  with  interest  thereon,  from  which  judgments  the 
Appellant  appealed  to  the  Supreme  Court  of  the  Island  of  Ceylon. 

On  the  3rd  of  July.  1862.  judgment  in  both  cases  was  pronounced  by  the  Chief 
Justice.  Sir  Edward  Shepherd  Creasy,  as  follows  : — "  These  were  cross  actions  between 
a  shipowner  and  a  Merchant,  and  the  main  point  in  dispute  was,  whether  the  ship- 
owner was  entitled  to  require  payment  of  freight  as  the  goods  were  delivered  into  the 
Merchant's  boats  over  the  ship's  side,  or  whether  he  was  bound  to  deliver  the  whole 
cargo  into  the  boats,  and  wait  till  it  was  brought  on  shore  before  he  had  his  freight. 
The  Merchant  had.  by  a  charter-party,  dated  the  lGth  of  April.  1861.  chartered  the 
ship  to  fetch  a  cargo  of  rice  from  Calcutta  to  Colombo,  to  be  unladen  there  or  at  Galle, 
or  part  at  each  place,  according  to  instructions.  The  dispute  arose  about  the  part 
which,  as  was  agreed,  the  ship  was  to  deliver  at  Galle.  The  parts  of  the  charter-party 
material  for  the  decision  of  these  cases  are  as  follows: — '  Freight  to  be  paid  at  and 
after  the  rate  of  one  rupee  and  four  annas  per  bag  of  rice  of  two  maunds,  and  light 
freight  at  £"-'.  10s.  per  ton,  as  per  Calcutta  scale  of  tonnage,  on  the  quantity  safely 
delivered.  Twelve  working  days  for  loading  in  Calcutta,  and  fifteen  working  davs 
for  discharging  at  Galle,  or  Colombo,  including  both  places,  but  exclusive  of  time 
occupied  in  changing  ports,  t..  commence  from  the  time  the  Master  gives  i 
that  he  is  ready  to  receive  and  discharge  cargo,  or  demurrage  to  be  paid  at  the  rate 
of  £20  sterling  per  day  for  every  day  over  [284]  and  above  the  said  working  days.'- 
'  The  cargo  to  be  taken  alongside,  and  to  be  taken  from  the  ship's  tackle  at  the  port 
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of  discharge  free  of  risk  and  expense  to  t h«-  ship.'  The  ship  proceeded  to  Calcutta 
and  took  in  her  cargo.  The  Master  dre*  and  sent  Hills  of  lading  to  the  Merchant, 
which  the  Merchant  received,  and  which  stated,  that  freight  was  to  be  as  per  charter- 
party,  but  which  contained  the  following  stipulation  as  to  the  delivery  of  the  cargo: — 
•  To  be  taken  from  the  ship's  tackle  at  the  risk  and  expense  of  the  consignees,  and  a 
pi  to  be  granted  on  board.'  The  ship  delivered  pari  of  her  cargo  at  Colombo, 
and  then  proceeded  to  Galle,  by  inst  ruci  ions,  to  deliver  the  residue.  Va  rious  quarrels 
took  place  between  the  parties,  into  which  it  is  unnecessary  to  enter,  but  at  last, 
some  .  m  i  _r"  had  heen  delivered,  the  Master  required  the  Merchant  to  pay  daily  the 
freight  for  the  amount  of  cargo  delivered  each  day  over  the  ship's  side  into  the 
Merchant'  and  refused  to  deliver  mure  cargo  on  the  Merchant's  refusii 

pay  on  delivery  as  required.  The  question  is.  was  the  Master  justified  in  such  re- 
quirement and  refusal.'  and  we  think  that  he  was.  As  a  general  principle,  when 
there  is  no  express  stipulation  as  to  the  time  and  manner  of  payment  of  freight,  the 
Master  is  not  bound  to  part  with  the  goods  until  his  freight  is  paid.  This  is  expressly 
laid  down  in  Abbott  On  Shipping,  the  highest  authority  on  the  subject  :  and  the  same 
doctrine  is  laid  down  in  perhaps  the  nexl  highest  authority.  Kent's  Comm.,  Vol.  iii., 
p.  293.  It  was  urged  on  behalf  of  the  Merchant  in  this  ease,  that  where  the  time  and 
mode  of  paying  freight  are  left  uncertain  by  the  contract,  the  custom  of  the  port  of 
delivery  is  to  prevail;  and  some  evidence,  though  very  feeble,  was  given,  that  it 
is  not  usual  at  Galle  to  pay  [285]  freight  till  the  whole  cargo  is  brought  on  shore. 
Smith's  Mi  iimitili  Law  was  cited  on  this  point.  His  words  are: — 'The  manner 
of  delivering  up  the  goods,  and  consequently  the  period  at  which  the  Master  ceases 
to  be  responsible  for  them,  depends,  in  the  absence  of  agreement,  on  the  custom  of 
the  place.'  Mr.  Smith  rites  a  case  from  Espinasse  which  by  no  means  bears  out  his 
text  :  but  even  if  it  did,  that  text  has  no  application  here.  In  this  case  the  charter- 
party  provides  that  '  the  cargo  is  to  be  taken  alongside,  and  to  be  taken  from  the 
ship's  tackle  at  the  port  of  discharge  free  of  risk  and  expense  to  the  ship,'  and. the 
bills  of  lading  provide  that  '  the  cargo  is  to  be  taken  from  the  ship's  tackle  at  the  risk 
and  expense  of  the  consignee,  and  a  receipt  to  be  granted  on  board.'  It  is  further  in 
evidence  that  an  agent  of  the  Merchant  was  on  board  of  the  vessel  during  the  days  on 
which  delivery  went  on,  and  that  he  gave  receipts,  though  ^he  form  of  those  receipts 
does  not  appear  on  the  face  of  the  proceedings  before  us.  We  think  it  clear,  that  in  this 
ease  it  was  intended  that  the  Master  should  deliver,  and  the,. Merchant  receive,  at  the 
ship's  side  :  that  on  such  delivery  and  receipt  the  Master  ceased  to  be  responsible  for 
the  goods,  and  also  ceased  to  have  anv  lien  on  the  goods.  It  is  clear  on  all  authority  and 
common  sense  that  he  had  a  right  to  be  paid  before  he  gave  up  his  lien.  It  has  been 
said  on  the  other  side,  that  it  was  impossible  for  the  Merchant  to  examine  the 
dition  and  weight  of  the  bags  of  rice  as  they  came  out  of  the  ship.  No  evidence  was 
given  of  this.  The  contrary  would  appear  to  have  been  the  case,  from  the  fact  of 
the  Merchant  having  for  several  days  before  the  quarrel  sent  his  agent  on  board 
to  superintend  the  delivery  and  [286]  acceptance  of  the  cargo  from  the  ship  into  the 
boats.  And  even  if  there  had  been  any  difficulty  of  the  kind,  it  was  one  which  the 
Merchant  brought  upon  himself  by  the  mode  in  which  he  contracted.  As  we  hold 
that  the  Merchant's  refusal  to  pay  freight  on  delivery  was  wrongful,  we  must  hold 
that  his  omission  to  unload  and  receive  the  cargo  on  the  proper  terms  was  wrongful 
also,  and  that  the  part  of  the  judgment  which  fixes  him  with  demurrage  is  correct. 
Objection  has  been  made  to  that  part  of  the  judgment  which  gives  interest  on  the 
demurrage,  and  it  is  urged  that  demurrage  is  in  the  nature  of  damages,  so  that 
interest  is  not  to  be  given  on  it.  We  think  that  this  objection  is  well  founded.  The 
verdict  in  the  case  of  Eost  v.  Black  is.  therefore,  to  be  reduced  by  the  disallowing 
interest  on  the  demurrage.  In  other  respects  the  judgments  of  the  District  Court 
in  both  cases  are  affirmed." 

The  appeal  was  front  this  judgment. 

Mr.  Maenamara  (Mr.  Denman,  Q.C.,  with  him),  for  the  Appellant — This  is 
a  question  of  construction  of  a  charter-party,  which  must  be  construed  according  to 
the  principles  and  custom  upon  which  freight  for  the  transportation  of  lj K  is  pay- 
able. By  the  Colonial  Ordinance.  No.  V..  of  1852,  cl.  1,  the  law  of  England  is 
declared  to  be  the  law  of  the  Colony  in  respect  to  all  contracts,  or  questions  relating 
to  ships,  the  carriage  of  passengers  and  goods  bv  ships,  to  freight,  demurrage,  Bills 
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of  lading,  and  generally  to  all  maritime  matters.  The  law  of  England.  ther< 
is  the  rule,  and  is  well  stated  bv  Kent.  Cotnm.,  Vol.  iii..  pp.  219-20.  He  says  : — "  The 
e  [287]  and  delivery  of  the  cargo  is  a  condition  precedent,  and  must  be 
fulfilled  :  a  partial  performance  is  not  sufficient,  nor  can  a  partial  payment,  or 
ratable  freight,  be  claimed,  except  in  special  cases,  and  these  cases  are  exceptions  to 
the  general  rule,  and  called  for  by  the  principles  of  equity."  And  he  refers  to  several 
American,  as  well  as  some  English  authorities,  in  support  of  his  position  :  which, 
I   apprehend,    is   the   true   exposition   of   Maritime   law   upon   this   subject. 

_-  it  is  payable  only  for  the  full  and  complete  delivery  of  cargo  in  an  undamaged 
state.  DaJcin  v.  5  (       i.  Ben.  Rep..  N.S.  646'.  and  the  question  here  is.  whether 

there  is  anything  in  the  terms  of  the  charter-party  entered  into  which  shall  take  this 
•  out  of  the  general  rule.  The  stipulation  that  freight  was  to  be  paid  on  the 
"  quantity  safely  delivered."  shows  that  the  owner  must  be  allowed  conveniently 
to  ascertain  what  that  quantity  is.  In  construing  a  commercial  document  like  the 
charter-party  in  question,  the  Court  will  look  rather  to  the  intention  of  the  parties, 
than  to  any  ingenious  construction  put  on  that  instrument  by  the  ship's  Captain. 
The  delivery  "  alongside."  which  is  said  to  entitle  the  Master  to  freight  on  a  partial 
and  incomplete  delivery,  is  an  unreasonable  construction  and  contrary  to  law. 
This  authority  only,  as  is  apparent  upon  the  face  of  it.  gave  the  Respondent  an 
opportunity  to  ascertain  that  such  delivery  was  a  safe  delivery,  and  that  each  bag 
contained  the  stipulated  quantity  of  rice  :  it  was  merely  to  terminate  the  Master's 
liability  as  to  the  safetv  of  the  goods.  The  reasonable  construction  of  the  charter- 
party  is.  that  the  cargo  was  to  be  taken  from  the  ship  at  the  risk  and  expense  of  the 
Appellant :  but  the  freight,  which  was  [288]  payable  according  to  the  weight  of  the 
a  ■  when  safely  delivered,  wa^  to  be  paid  when  delivered  on  land.  The  demand  for 
payment  at  the  ship's  side  was  neither  just  or  legaL  The  Colonial  Ordinance,  No. 
XVIII.  of  1852.  cl.  64.  expressly  provides,  that  a  Captain  may  land  goods  and  ware- 
house them,  so  as  to  keep  them  subject  and  liable  to  the  -  "aim  for  freight  in 
favour  of  the  Master,  as  such  goods  were  subject  and  liable  to  whilst  the  same  were 
on  board  and  before  the  landing  thereof.  This  irse  was.  therefore,  open  to  the 
\nd  would  have  been  a  complete  protection  to  him.  The  evidence 
offered  by  the  Appellant  of  the  custom  of  the  port  was  perhaps  not  strong,  but  it  was 
almost  uncontradicted.  The  Master's  lien  would  be  preserved  by  landing  and 
warehousing  the  cargo,  to  be  detained  till  the  lien  was  satisfied.  Abbott  On  Ship- 
ping, p.  300.  Lastly,  we  insist  that  the  deposit  with  the  Collector  of  Customs  of  the 
full  amount  of  freight,  to  which  the  Master  assented,  was  a  substantial  compliance 
with  the  terms  of  the  charter-party. 

Mr.  Mellish.  i^.C.  and  Mr.  Broun,  for  the  Respondent,  were  not  called  upon  to 
address  their  Lordships. 

Sir  John  T.  Coleridge. — Their  Lordships  do  not  think  it  requisite  to  call  on  the 
Respondent's  Counsel.  The  case  has  been  extremely  well  argued  on  behalf  of  the 
Appellant,  and  everything  that  could  be  urged  been  brought  before  us  :  but  their 
Lordships  think,  after  giving  every  consideration  to  the  arguments  addressed  to 
them,  that  the  whole  question  res        s  itselJ  [289]  construction  of  the 

charter-party,  and  is  not  affected  by  the  custom  of  the  port  of  delivery,  even  supposing 
that  custom  to  be  satisfactorily  proved.  They  agree  entirely  with  the  learned  Judge 
of  the  Supreme  Court,  and  adopt  his  construction  of  the  instrument  in  question, 
considering  that  the  terms  of  the  charter-party.  "  the  cargo  to  be  taken  alongside, 
and  to  be  taken  from  the  ship's  tackle  at  the  port  of  discharge,  free  of  expense  and 
risk  to  the  ship."  entitled  the  Master  to  demand  freight  upon  such  delivery,  ir- 
respective of  the  custom,  if  any.  of  the  port  of  delivery,  to  take  from  him  his  lien. 
For  •      -  sons  "heir  Lot  firm  the  judgment  of  the  Court  below,  and  will 

recommend  to  !!■  r  ss  this  appeal,  with  costs 

s'  Dig.  tit.  SHIPPING,  A.  XIII.  Fbbicht,  4.  a.     S.C.  1"  Jur.  (X.S.),  100!":  11 
L.T.  31;  12  W.R.  112:       -  .  .'  ■  •.  , ..  Im',7.  L.R .  ■_  I    P     5i 
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ON  APPEAL  FROM  THE  BIGH  COl  RT  OF  ADMIRALTY  OF   ENGLAND. 

ALEXANDKK  IH'h'A.vn  .     Ari„Hant;  MESSRS.  JUDAB  II  \KT   WD  COMPANY, 

and  Others,-    Respondents*  [Dec.  9,   L863]. 

(  !abqo  k\  Thh  "  ll.wii.i  to 

The  validity  of  a  Bottomry  Bond,  taken  up  in  a  Foreign  port  upon  a  Foreign 
ship,  freight  and  cargo,  the  owners  of  the  cargo  being  English,  and  the  Bhip 
and  cargo  being  proceeded  against  in  England,  is  to  be  governed  l>\  tin 
general  Maritime  law,  and  not  by  the  h  t  loci  contractus,  or  the  law  of  the 
country  the  w-m-I  belongs  to. 

Whether  the  Master  of  a  vessel,  without  funds  or  credit,  must  communicate  with 
the  owners  of  the  cargo  before  hypothecating  the  ship,  freight,  and  cargo,  in 
order  to  enable  aim  to  pay  the  expense  of  the  necessary  repairs  of  the  vessel, 
is  a  question  which  can  only  be  decided  by  the  circumstances  of  each  particular 
rase  [2  Moo.  P.O.  (N.S.)  321]. 

A  vessel  belong  in;;  to  the  port  of  Hamburg,  during  her  voyage  from  South  America 
to  London,  put  into  the  Island  of  St.  Thomas  to  repair  the  injuries  she  had 
sustained.     The  cargo,  belonging  principally  to  English  owners,  was  not  of 

a   perishable   nature.      Three-   months   after   the   vessels   arrived    at    the   Island 

of  St.  Tl as.  the  Master,  being  without  funds  or  credit,  and  act  tng  bona  t:'l' . 

took  up  a  Bottomry  Bond  on  the  ship,  freight  and  cargo,  to  enable  him  to  pay 
the  costs  of  the  repairs.  It  was  not  shown  that  the  Master  was  unable  to 
ascertain  the  address  of  the  consignees  of  the  cargo,  with  whom  he  neither 
communicated  nor  attempted  to  communicate,  although  the  mail  steamers 
left  St.  Thomas  for  London,  and  thence  to  St.  Thomas's  every  fortnight.  In 
these  circumstances,  held  by  the  Judicial  Committee  (affirming  the  judgment 

of  the  Admiralty  Court),  that,  as  against  the  owners  of  the  cargo  the  B I 

could  not  be  sustained,  as  it  was  established  that  the  Master  had  reasonable 
opportunity  of  communicating  with  them  and  receiving  directions  from  them, 
and  that  it  was  his  duty  to  endeavour  to  obtain  such  directions. 
The  decision  in  the  ease  of  the  Bonaparte  (8  Moore's  P.C.  Cases,  459)  explained 
[2  Moo.  P.C.  (N.S.)  324], 

A  cause  of  Bottomry,  instituted  by  the  holder  of  a  Bottomry  Bond  on  the  schooner 
Hamburg,  the  [290]  cargo,  and  the  freight,  against  the  schooner,  cargo,  and  freight, 
and  against  the  Respondents,  the  owners  of  the  cargo. 

The  Hamburg  was  a  schooner  belonging  to  the  port  of  Hamburg.  In  the  month 
of  January,  1861,  whilst  lying  in  the  port  of  San  Juan  del  Norte,  she  was  chartered 
to  convey  Brazil-wood  and  other  produce  from  that  port  to  Liverpool,  the  freight 
being  payable  at  Liverpool  upon  delivery  of  the  cargo.  The  Hamburg  was  accord- 
ingly laden  with  a  cargo  of  Brazil-wood,  gum,  indigo  and  india-rubber,  which  was 
consigned,  by  three  separate  Bills  of  lading,  to  the  Respondents,  Messrs.  Hart  and 
Co.,  Messrs.  White  and  Sons,  and  Messrs.  Fruhling  and  Goschen,  Merchants,  in  the 
City  of  London.  The  Master  retained  in  his  possession  copies  of  two  of  these  Bills 
of  lading,  upon  which  the  names  and  addresses  of  the  consignees  were  endorsed. 
The  vessel  proceeded  on  her  voyage  from  San  Juan  del  Norte,  and  having  met  [291] 
with  damage  from  heavy  weather  was  obliged  to  put  into  St.  Thomas  on  the  24th 
of  April  following  for  repairs.  Upon  her  arrival  there  the  Master  reported  her  to 
Messrs.  Levy  and  Co.,  who  were  the  agents  of  the  owners  of  the  Hambwrg,  and 
applied  to  them  for  funds  to  enable  him  to  repair  the  damage,  but  they  declined  to 
assist  him.  He  then  appointed  Messrs.  Paulsen  and  Co.,  of  St.  Thomas,  agents  for 
the  ship,  and  reported  her  to  the  Consul  for  Hamburg,  who  directed  her  to  be 
surveyed,  and  an  estimate  of  her  then  value,  and  of  the  costs  of  necessary  repairs, 
to  be  made  by  three  persons,  who  so  valued  the  vessel  at  2000  dollars,  and  estimated 
the  costs  of  the  necessary  repairs  at  4820  dollars.  "  not  including  what  extra  work 
might  be  found  necessary  afterwards."     The  repairs  were  completed  by  the  5th  of 

*  Present:    Lord  Ivingsdown,  Lord  Chelmsford,  and  Sir  John  Taylor  Coleridge. 
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July.  1861.  Oii  the  9th  of  July,  the  Master  advertised  at  St.  Thomas  for  a  loan  of 
6000  dollars  or  thereabouts,  on  Bottomry  of  the  ship's  cargo  and  freight.  S.  Bar- 
tholomei  Lange.  of  St.  Thomas,  advanced  on  the  security  of  a  Bottomry  Bond, 
dated  the  24th  of  Julv.  1861,  executed  by  the  Master  on  the  ship, 
cargo,  and  freight,  a  sum  of  7,592.88  dollars,  with  a  premium  of  33J 
per  cent.  (2.530.96  dollars),  the  whole  sum  secured  by  the  Bond  being  10,123.84 
dollars,  or  £2154  0s.  2d.  sterling.  The  money  advanced  was  not  paid  to  the 
Master,  but  to  Messrs.  Paulsen  and  Co.,  the  agents  for  the  ship.  The  ship  sailed  a 
few  days  afterwards  from  St.  Thomas,  and  arrived  at  Liverpool  on  the  13th  of 
August.  1861,  when  the  ship,  cargo,  and  freight  were  arrested  by  a  warrant  from  the 
High  Court  of  Admiralty  of  England,  at  the  instance  of  the  Plaintiff  as  the  holder 
of  the  Bottomry  Bond.  The  owners  of  [292]  the  ship  did  not  contest  the  validity 
of  the  Bond,  and  allowed  the  vessel  to  be  sold  at  Liverpool,  when  she  realized  £560. 
The  freight.  £201  12s.  10d..  was  also  paid  into  the  registry.  The  cargo  on  its 
arrival  at  Liverpool  was  valued  at  £895.  The  Plaintiff  having  received  the  net 
proceeds  of  the  sale  of  the  schooner  and  freight,  amounting  together  to  £704  17s.  3d., 
in  part  liquidation  of  the  sum  of  £2154  Os.  2d.,  due  on  the  Bond,  claimed  in  the  suit 
the  full  value  of  the  cargo  in  further  part  liquidation  of  the  Bond. 

The  Respondents  by  their  answer  impeached  the  good  faith  of  the  Bottomry 
transaction,  and  alleged  that  the  Master  of  the  Hamburg  might,  without  Bottomry, 
have  obtained  advances  at  St.  Thomas  from  the  firm  of  Levy  and  Co..  and  that  the 
money  specified  in  the  Bottomry  Bond  was  neither  borrowed  nor  expended  for  the 
necessary  repairs  of  the  ship,  and  further  that  though  a  mail  steamer  ran  between 
St.  Thomas  and  England  regularly  twice  a  month  no  attempt  was  made  by  the 
Master  to  communicate  with  them  before  hypothecating  the  cargo,  as  he  easily 
might  have  done. 

It  was  pleaded  in  reply  that  the  money  advanced  by  Lange  was  properly  expended 
in  defraying  the  repairs  and  other  necessary  expenses  of  the  ship.  That  Lange 
having  lent  money  on  the  Bottomry,  bona  fide,  was  not  required  by  the  law-  Maritime, 
or  by  any  other  law,  to  see  that  the  money  was  duly  expended.  That  by  the  law 
prevailing  at  St.  Thomas,  there  was  a  lien  on  the  Hamburg  for  her  repairs  and 
other  necessaries  supplied  to  the  vessel,  and  that  the  Hamburg  could  not  have 
sailed  from  St.  Thomas,  without  duly  paying  for  the  same.  That  the  cargo  belonged 
to  various  parties  in  England,  of  some  of  whom  the  [293]  Master  of  the  Hamburg 
was  ignorant.  That  by  the  law  of  Hamburg,  the  Master  of  a  Hamburg  vessel  is  not 
allowed  to  tranship  his  cargo  unless  his  vessel  cannot  be  repaired.  That  neither 
by  the  law  prevailing  at  St.  Thomas,  nor  by  the  English  law.  nor  by  the  law  maritime. 
was  the  Master,  in  the  circumstances  of  this  case,  bound  to  have  transhipped  his 
cargo,  or  to  have  unshipped  and  left  it  at  St.  Thomas,  and  that  neither  by  the  law 
of  Hamburg,  nor  by  the  law  prevailing  at  St.  Thomas,  nor  by  the  English  law.  nor 
by  the  law  Maritime,  was  the  Master  of  the  Hambunj.  in  the  circumstances  of  this 
case,  bound  to  have  communicated  with  the  owners  or  consignees  of  the  cargo  before 
hypothecating  the  same. 

Evidence  was  <_'iven  on  the  Appellant's  behalf,  by  Levy,  the  agent  at  St.  Thomas 
for  Hamburg  vessels,  Wolfison,  a  doctor-in-law  at  Hamburg,  and  Staniforth,  who 
had  formerly  been  Clerk  to  the  Danish  Consulate  General,  that  the  law  prevailing 
in  the  Island  of  St.  Thomas  was  the  Danish  law.  and  by  that  law  a  person  repairing 
a  ship  had  a  lien  upon  such  ship  for  the  price  of  the  repairs  done,  and  that  in 
default  of  payment  the  ship  might  be  arrested  and  sold.  Further,  that  by  the  law 
of  Hamburg,  the  Master  of  a  Hamburg  ship  arriving  in  distress  in  a  Foreign  port 
was  bound  to  place  himself  in  communication  with  his  Consul,  and  to  act  in  all 
_^  by  his  direction,  and  was  not  bound  in  ai.  ■  communicate  with  the 

s  of  the  cargo  resident  at  a  distance  before  hypothecating  the  cargo,  with  ship 
and  freight  to  pay  for  such  necessary  repairs. 

On  the  other  hand,  the  Respondents  put  in  an  affidavit  of  Dr.  DonnenbeiL'. 
Councillor-at-law  and  Jurisconsult,  practising  at  Hamburg,  as  to  the  law  of  Ham- 
[294]-bur<_r   affecting  the  cas  .  which   his  opinion   was.   first,   that    the   law  of 

Hamburg,   as   well   as   the    Bane    i<  c   maritime   law.   not   containing    rules  or   pre- 
scriptions different  from  the  general  Maritime  law  about  this  -      in,  the  qu<  - 
would  be  decided  in  Hamburg,  as  well  as  in  England  accordinir.  to  the  Maritime  law. 
Secondly,  that  the  Hamburg  law.  as  well  as  the  Hanseatic  Maritime  law.  was  not 
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different  from  the  general  Maritime  law.  That,  according  to  the  law  of  Hamburg 
and  the  practice  of  the  commercial  Courts  there,  as  well  as  the  Courts  of  appeal,  the 
Master  of  the  vessel  was  « •  1  •  1  i  -_r  ^  -  *  1  to  correspond  with  the  owners  oi  -  of 

the  cargo  before  bottoming,  if  be  bad  an  opportunity  to  do  so.  and  thai  t In-  duty  of 
v  of  a  Hamburg  vessel  «;^  imi  to  bottomry  the  vessel  or  the  cargo  before 

he  exhausted  every  other  means  to  gel   the  money  be  wants  to  repair  the  vessel. 
Thirdly,  that  the  Hamburg  Statute  law  (Art.  3,  I  Stat.  P.  II..  Pit.  18)  declared 
a  Master  who  wilfully  takes  Bottomry  for  an  amount  exceeding  the  value  of  the 
objects  hypothecated,  without   urgenl   necessity,  was  to  be  punished;  and  that  the 

owners   were    OOl    liable   on    such    a    Bottomry    Bond    to    a    further    extent    than    the 

value  of  the  property  hypothecated.     And  thai  it  was  furthi  ed  by  the  - 

law  (Art.  3,  Stat.  II..  1  1).  that  in  ease  a  ship  suffered  damage  on  the  course  of  her 
voyage,  so  as  ro  be  compelled  to  put  into  a  port  of  distress,  it  was  to  be  decided  by 
the  Master,  alter  due  communication  held  with  t lie  owners  of  the  cargo,  whether  the 
vessel  was  to  be  repaired  and  the  cargo  forwarded  with  the  or  whether  the 

cargo   was  to  be  transhipped  or  laid   up  at   the  port   of  distress.     Thar   by  these 
enactments  of  the  Hamburg  law.  it  [295]  appeared  that  I       M       u  who  repaired  the 
'<.  and  hypothi  e  cargo  for  a  sum  which,  as  he  -  knew,  would 

nearly  be  double  the  value  of  the  cargo  when  arrived  at  her  port  of  destination. 
although  the  agent  for  the  owners  had  refused  to  advance  funds  for  the  repairs.  -.. 
that  the  Master  must  have  been  aware  of  the  sale  of  the  vessel  becoming  unavoidable 
notwithstanding  the  Bottomry,  and  who  besides  ununicate  with  the 

owners  of  the  cargo,  acted  clearly  contrary  to  the  interests  of  the  cargo,  and  thereby 
violated  his  duty  as  agent  of  the  consignees  of  the  cargo,  which  would  have  been  to 
tranship  the  cargo,  or  if  this  could  he  .lone  with  less  expenses  to  the  cargo  ths 
hypothecating  th  •  same,  to  warehouse  it  ar  St.  Thomas,  or  at  least  to  communicate 
on  the  subject  with  the  consign©  - 

The  ease  was  argued  before  the  Judge  of  the  Admiralty  Court  (the  Right  Hon. 
Dr.  Lushington),  when  the  claim  of  the  Bondholder  was  resisted  on  behalf  of  the 
B  -  indents,  the  consignees  of  the  cargo,  on  several  grounds: — First,  that  the 
Master,  before  hypothecating  the  cargo,  did  not  communicate,  or  attempt  to  com- 
municate, with  the  consignees  of  the  cargo  in  England,  as  he  was  bound,  under  the 
circumstances,  by  Maritime  law  to  do.  there  being  a  postal  communication  between 
St.  Thomas  and  England,  twice  a  month  each  way.  the  voyage  occupying  fourteen 
days  each  way.  and  the  first  mail  after  the  arrival  of  the  Hamburg  on  the  "24th  of 
April,  1861,  leaving  St.  Thomas  on  the  29th  of  April.  Secondly,  that  the  Master  of 
the  ship  has  an  implied  authority  to  bind  the  owners  of  the  cargo  by  Bottomry  for 
repairs,  only  when  the  repairs  of  the  ship  produce  a  prospect  of  benefit  to  the  ci 
[296]  That  the  Master  of  the  Hamburg  must  or  ought  to  have  known,  from  the  first 
estimates  made,  that  the  cost  of  repairing  the  ship  would  swallow  up  the  whole  value 
of  the  ship,  cargo,  and  freight,  and  that  he.  therefore,  had  no  implied  authority  to 
bind  the  owners  of  the  cargo  for  such  repairs.  Thirdly,  that  the  repairs  not  being 
effected  on  the  credit  of  the  cargo,  the  Master  had,  after  their  completion  in  July. 
1861,  no  implied  authority  to  hypothecate  the  cargo  for  the  payment  of  them,  it 
being  then  patent  that  the  hypothecation  could  not  be  for  the  benefit  of  th 
and.  fourthly,  that  considering  the  value  of  the  ship  and  cargo,  and  the  estimated 
costs  of  the  repairs,  the  Master  ought  either  to  have  transhipped  the  cargo  to 
England,  which  he  had  an  opportunity  of  doing,  or  to  have  unshipped  it  at  St. 
Thomas  to  await  the  orders  of  the  owners,  instead  of  sacrificing  the  whole  of  it  for 
the  expenses  incurred. 

The  learned  Judge  of  the  Admiralty  Court  delivered  judgment  on  the  31st  of 
March.  1863.  After  stating  the  circumstances  of  the  case,  he  proceeded  in  these 
terms: — "Before  I  commence  a  consideration  of  those  circumstances.  I  think  it 
expedient  to  state  that  I  shall  govern  my  judgment  by  reference  to  the  ordinary 
Maritime  law.  I  am  well  aware  that  much  has  been  said  upon  this  subject,  and 
that  many  questions  have  been  discussed,  whether  the  law  of  the  country  of  the 
vessel  ought  or  ought  not  to  prevail,  and  also  whether  the  Ji  r  loci  contractus  ought 
not  to  be  the  governing  principle.  I  abstain,  however,  from  going  into  I 
questions,  and  for  the  following  reasons: — In  the  case  of  the  Gratitudme  i  :'•  ('. 
Rob.  240),  an  Imperial  vessel,  in  that  celebrated  judgment  where  Lord  Stowell 
exhausted  all  the  [297]  authorities,  not  a  word  is  said,  nor  any  authority  cited,  to 
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show  that  any  law  should  be  applied  to  the  case  save  the  ordinary  Maritime  law. 
There  is  nothing  mentioned  of  the  hx  loci  contractus,  nor  of  the  law  of  the  country 
to  which  the  ship  belonged.  The  same  observation  applies  to  the  case  of  the  Bona- 
parte (S  Moore's  P.C.  Cases.  450),  a  Swedish  vessel,  and  to  many  other  cases.  In 
this  case,  therefore,  and  for  the  present.  I  must  take  as  my  guide  the  ordinary 
Maritime  law.  The  state  of  the  pleading  also  is  so  vague,  and  the  evidence  so  loose 
and  unsatisfactory,  that  I  can  take  no  other  course.  Whenever  any  specific  law  is 
averred  to  be  the  governing  law.  with  sufficient  distinctness  and  proper  evidence 
produced,  I  shall  be  ready  to  consider  the  question.  I  now  come  to  examine  the  facts 
alleged  by  the  owners  of  the  cargo  as  reasons  for  the  invalidity  of  the  Bond  :  I  may 
dispose  of  some  of  them  in  a  very  few  words.  It  is  quite  clear  that  the  firm  of  Levy 
and  Co.  refused  to  interfere  in  the  concerns  of  the  vessel,  and  left  the  Master  to  his 
own  resources.  I  think,  also,  there  is  no  reason  to  conclude  that  the  sum  mentioned 
in  the  Bond  was  not  howsoever  expended.  These  objections  cannot  be  maintained. 
The  two  main  objections  to  the  Bond  are  as  follow: — The  first  objection  is.  that 
considering  the  value  of  the  entire  property,  it  was  wholly  inexpedient  and  im- 
proper to  have  incurred  the  expenses  which  led  to  the  Bond  :  that  the  Master  ought  to 
have  transhipped  the  cargo  to  England,  or  to  have  unshipped  it  at  St.  Thomas,  and 
to  have  awaited  the  orders  of  the  owners.  The  second  point  upon  which  the  main 
reliance  has  been  placed  is.  that  considering  the  values  of  the  ship,  cargo,  and 
freight,  the  Master,  before  incurring  those  expenses  and  sign-[298]-ing  a  Bottomry 
Bond,  which  bound  the  cargo  as  well  as  ship  and  freight,  ought  to  have  communicated 
with  the  owners  of  the  cargo  in  England,  or.  at  least,  attempted  so  to  do.  The  reply 
to  these  averments  on  the  part  of  the  owners  of  the  cargo  is,  that  the  Master  acted 
under  the  advice  and  control  of  the  Consul  of  Hamburg:,  and  that  he  was  bound 
by  the  law  of  Hamburg  so  to  do  :  that  by  the  law  at  St.  Thomas's  there  was  a  lien  on 
the  ship  for  the  sums  expended  :  that  the  cargo  belonged  to  various  parties  in 
England,  of  some  of  whom  the  Master  was  ignorant :  that  neither  by  the  law  pre- 
vailing at  St.  Thomas's  nor  by  the  law  of  Hamburg,  nor  by  the  English  law.  nor  by 
the  law  Maritime,  was  the  Master  bound  to  have  communicated  with  the  owners  or 
consignees  of  the  cargo  before  hypothecating  the  same.  This  recital  I  have  made 
includes  matters  which  I  consider  I  have  already  disposed  of.  I  think  it  is  not 
necessary  to  expend  much  time  upon  the  question  of  transhipment,  because  I  am 
not  aware  that  either  by  the  law  of  England,  or  by  any  other  law  applicable  to  this 
case,  was  the  Master  bound  to  tranship.  I  think  there  is  sufficient  to  satisfy  my 
mind  that  the  Master  might  have  transhipped  :  but  the  only  effect  to  lie  attributed 
to  that  evidence  is.  that  it  was  inexpedient  as  regards  the  interest  of  the  owners  of 
the  cargo,  that  the  Master,  having  an  opportunity  to  tranship,  should  sacrifice  the 
interest  of  the  owners  of  the  cartro  by  expending  such  large  sums  on  the  repairs  of 
the  ship.  Then  as  to  the  further  facts  of  this  case,  it  is  not  alleged  on  behalf  of  the 
Bondholder  that  the  Master  attempted  to  hold  any  communication  with  the  owners 
of  the  carsro,  or  that  the  Merchant  who  took  the  Bond  made  any  [299]  inquiry  on  the 
subject  :  indeed,  if  the  Master  had  made  or  attempted  to  make  such  communication, 
the  advance  of  the  money  upon  Bottomry  would  not  be  prejudiced  by  reason  of  the 
Merchant's  neglect  to  make  such  inquiry.  I  have  already  said  I  must  take  the  law 
which  ought  to  be  applied  to  this  case  to  be  the  Maritime  law  as  administered  in 
England  :  it  is  now  my  duty  to  inquire  what  the  law  is  as  regards  the  present 
and  one  of  the  chief  objections  offered  to  this  Bond.  I  apprehend  that  the  leading 
authority  is  the  case  of  the  Bonaparte,  to  which  I  have  already  referred.  It  is  use- 
less  to  go  back  to  prior  cases,  or  to  inquire  what  the  law  was  supposed  to  be  before 
that  decision.  Suffice  it  to  say.  that  the  judgment  in  the  case  of  the  Bonaparte, 
having  emanated  from  the  highest  Tribunal,  must  he  held  to  have  settled  the  law. 
and  that  the  only  inquiry  open  to  this  Court  is  to  ascertain  the  true  meaning  of  that 
decision,  and  then  to  examine  whether  the  circumstances  of  this  case  bring  it  within 
that  decision.  Their  Lordships  state  in  substance,  that  before  the  Master  executes 
a  Bottomry  Bond  binding  the  cargo,  it  is  in  general  his  duty  to  communicate  with  the 
owners  of  the  cargo,  or  to  attempt  to  do  so.  They  state  that  this  is  not  a  universal 
rule,  but  a  general  rule.  The  consequence  of  this  judgment  is.  that  in  all  cases  where 
the  owners  of  the  cargo  contest  the  validity  of  the  Bond,  upon  the  ground  that  the 
Master  did   not  communicate  with   them,  this  Court   must   determine   whether  the 
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circumstances  constitute  an  exception  i"  this  general  rule.  It  is  not  denied  in 
the  present  case  that  there  was  no  such  communication,  or  attempt  at  communication. 
In  considering  what  can  constitute  an  exception,  extreme  difficulty  [300]  and  un- 
certainly,  rendering  the  success  of  the  attempt   to  c municate  almost    hopeless, 

must.  I  conceive,  have  that  effect  ;  also  the  urgency  of  i f i<-  occasion  not  admittii 
any  delay.     There  may.  no  doubt,  be  many  othei    circumstances  which  ought   t<> 
operate  on  the  mind  of  the  Master  when  he  lias  to  determine  whether  he  « ill  execute 
a  Bottomry  Bond  binding  tin-  cargo,  and  what  circumstances  may  render  a  com- 
munication with  tlir  owners  i e  or  less  necessary.     I  am  exceedingly  anxious  in 

applying  that  rule  to  take  as  correct  a  view  as  possible  of  tin-  facts  which  will  con- 
stitute an  exception,  for  it  is  obvious  that  by  undue  rigour  in  enforcing  the  rule. 
great  loss  may  without  blame  arise  to  him  who  advances  the  money  on  Bottomry, 
and  the  general  validity  of  Bottomry  Bonds  may  be  to  a  certain  extent  affected,  to 
the  injury  of  commerce.  The  rule  by  which  the  Court  must  now  be  guided  is 
certainly  not  generally  known  in  the  various  countries  where  Bottomry  Bonds  are 
most  usually  taken.  The  ancient  rule  was,  that  the  person  who  advanced  money 
on  Bottomry  was  only  bound  to  inquire  into  the  apparent  necessity  of  the  case,  and 
to  ascertain  that  the  money  could  not  be  had  on  personal  security;  indeed,  a  large 
proportion  of  the  Bonds  were  granted  in  consequence  of  advertisements,  and  the 
lender  under  such  circumstances  made  no  more  than  the  usual  inquiries.  In  the 
great  majority  of  cases  the  lender  had  no  opportunity  of  knowing  more  than  what 
the  Master  told  him.  It  is  most  desirable,  therefore,  as  the  lender  will  now  lose 
his  security  on  the  cargo,  if  notice  has  not  been  given  to  the  owner  of  the  cargo 
before  the  Bottomry  Bond  is  executed,  that  he  should  know  what  information  to 
require  from  the  Master  on  that  [301]  head.  It  is  impossible  to  define  what  informa- 
tion the  person   who  intends  to  advance  money  upon   the  security  of  the  cargo  must 

require  beyond  this, — that  he  must  ask  whether  communication  has  been  had  or 
attempted  with  the  owners  of  the  cargo,  and  if  not.  why  not  i  And  he  must  govern 
his  conduct  as  well  as  he  can  by  the  information  he  receives.  Upon  this  state  of 
facts  the  non-communication,  or  absence  of  attempt  at  communication,  being  ad- 
mitted, what  is  there  in  this  case  to  amount  to  a  justification!  Here  perhaps  it 
may  be  convenient  to  state,  according  to  the  evidence  of  a  gentleman  who  has  made 
an  affidavit  in  this  case,  what  is  the  couise  of  the  post.  The  Hamburg  arrived  at 
St.  Thomas  on  tin  25th  of  April.  1861.  There  was  a  mail  to  England  every  fortnight, 
occupying  fourteen  days  each  way.  The  mails  left  St.  Thomas,  April  29th,  May 
14th,  29th.  June  13th,  29th,  and  arrived  at  various  dates  which  I  need  not  specify; 
but  they  left  London  on  May  2nd,  17th,  June  2nd,  17th,  and  the  Bond  was  granted 
July  the  '24th.  Xow,  the  evidence  shows,  therefore,  that  the  vessel  arrived  before 
the  29th  of  April,  when  the  mail  left.  Indeed,  on  or  about  the  25th  of  April,  the 
Mast.er  very  properly  resorted  to  the  house  of  Levy  and  Co.,  who  had  formerly 
chartered  the  ship.  They  refused  altogether  to  render  him  any  assistance  :  from 
them  he  could  expect  no  advance  of  money,  neither  had  he  any  credit  with  any  other 
house.  All  this  he  must  have  known  very  soon  after  his  arrival  at  St.  Thomas.  He 
knew-,  therefore,  that  for  repairs  and  expenses  he  must  obtain  money  on  Bottomry, 
and  though  he  might  not  know  the  precise  extent  of  the  damage  done  to  the  vessel, 
he  must  have  been  aware  that  he  could  not  raise  sufficient  money  to  pay  [302]  for 
repairs  and  expenses  without  subjecting  to  Bottomry  the  cargo  as  well  as  the  ship. 
He  must  have  known  the  ship  was  of  small  value.  Now,  what  is  said  in  excuse  1 
It  was  argued,  and  very  fairly  argued,  that  if  the  Master  attempted  to  com- 
municate with  the  owners  of  the  cargo,  still  it  would  be  very  doubtful  if  he  could 
in  any  reasonable  time  have  received  an  answer.  This  is  true  ;  but  what  says  the 
judgment  of  the  Judicial  Committee? — that  there  should  be,  if  practicable,  an 
attempt  to  communicate.  Certainly,  looking  at  the  dates,  this  was  not  imprac- 
ticable. As  to  the  alleged  ignorance  of  the  Master  as  to  who  were  the  owners  of 
the  cargo,  I  am  of  opinion  that,  with  the  bills  of  lading  before  him,  with  inquiry 
of  Messrs.  Levy  and  Co..  the  charterers,  or  of  the  British  Consul,  or  Lloyds  A 
he  would  not  have  experienced  any  difficulty  in  ascertaining  the  addresses  of  at 
Least  some  of  them.  With  regard  to  any  urgency  to  commence  or  finish  the  repairs, 
no  doubt  it  was  most  desirable  to  complete  the  voyage  :  but  looking  at  the  nature  of 
the  cargo  or  principal  part  of  it — wood — not  of  a  perishable  nature,  it  is,  1  think, 
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impossible  to  say  that  there  was  any  extraordinary  urgency.  It  is  true  that  the 
Master  was  not  lxiund  to  tranship  the  cargo  according  to  the  principles  laid  down  in. 
the  i  t  rat  it  ud  in  e.  The  distress  of  the  adventure  constituted  the  Master  to  a  certain 
extent  agent  for  the  cargo.  Though  this  in  undoubtedly  true,  yet  I  think  it  is 
qualified  by  imposing  upon  the  Master  the  duty  of  protecting  the  interests  of  the 
owners  of  the  cargo,  and  this  consideration  brings  me  to  direct  my  attention  to  the 
argument  -  stroi  gly  urged  by  Her  Majesty's  Advocate.  Quoting  from  the  judgment 
of  Lord  Stowell.  in  the  ease  of  the  Gratitu-\ZQ$\-d>ne,  he  contended,  that  the  Master 
had  no  right  to  hypothecate  the  cargo  in  cases  where  there  was  no  benefit  or  prospect 
of  benefit  to  arise  to  the  owners  of  the  cargo  from  such  hypothecation.  That  pro- 
position is  no  doubt  true,  but  it  is  a  case  which  will  not  often  occur.  It  is.  therefore, 
my  duty  to  examine  the  facts  of  the  present  case,  in  order  to  discover  whether  there 
was  any  and  what  prospect  of  benefit  from  the  execution  of  this  Bond  likely  to 
arise  to  the  owners  of  the  cargo.  The  Bond,  including  interest,  is  for  £"2154  0s.  2d. 
The  value  of  the  ship,  after  the  repairs,  was  £560. — that  is  the  sum  for  which  it  is 
sold  here  :  before  the  repairs,  therefore,  it  was  much  less — it  could  not  have  exceeded 
£300.  The  freight  is  £201  12s.  10d.  The  Master  must  have  known,  though  perhaps 
not  with  absolute  precision,  what  was  the  value  of  the  ship,  but  taking  the  value  of 
the  ship  as  repaired,  and  the  amount  of  freight  together,  the  whole  sum  total 
is  about  £761  12s.  lOd.  The  Master  must  have  known  that  the  whole  remainder 
of  the  amount  secured  by  the  Bond,  viz..  about  £1400,  must  fall  upon  the  cargo. 
But  the  cargo  has  sold  for  £s'.'j.  It  might  be  that  the  Master  had  not  any  accurate 
knowledge  of  the  value  of  the  cargo.  This  may  be  so.  but  I  think  it  also  true  that 
by  a  very  little  inquiry  he  might  have  arrived  at  an  approximate  value  of  the  cargo, 
so  as  to  have  formed  some  judgment  as  to  the  effect  of  the  Bottomry  Bond  on  the 
owners  of  the  cargo.  Xow.  here  was  a  very  large  margin,  and  even  if  the  cargo 
had  been  estimated  at  half  as  much  again  as  it  sold  for,  still  the  whole  would  have 
been  exhausted,  and  nothing  left  for  the  owner.  In  this  state  of  eircumstai 
surelv  the  Master,  acting  for  the  interests  of  [304]  the  owners  of  the  cargo,  should 
have  paused  before  he  consigned  their  property  to  total  destruction.  It  is  impossible 
to  conceive  a  stronger  case  requiring  communication  with  the  owners  of  the  cargo, 
or  at  least  an  attempt  to  have  such  communication.  On  a  review  of  all  these 
circumstances,  and  looking  to  the  rule  laid  down  by  the  Judicial  Committee,  I 
cannot  come  to  the  conclusion  that  the  facts  of  this  case  form  any  exception,  such  as 
was  contemplated  by  their  Lordships,  and  as  might  under  an  extraordinary  combina- 
tion of  facts  occur.  I  must,  therefore,  adhere  to  the  rule,  and  hold  that  this  Boud 
is  invalid  as  relates  to  the  cargo.  I  have  entered  more  at  length  into  the 
of  this  case  and  the  principles  upon  which  it  ought  to  be  decided,  because  I  believe 
that  the  rule  applicable  to  these  cases  has  not  been  generally  known.  I  must  admit 
my  own  ignorance  of  it,  though  I  had  searched  every  reported  ea>e.  and  I  was 
ignorant  alone;  for  Lord  (Tottenham,  after  time  had  been  allowed,  and  strict 
examination  made  for  every  inquiry,  declared  he  was  not  satisfied  that  any  such 
rule  ever  existed.  That  was  his  judgment  in  the  case  of  Gktscott  v.  Lang  (2  Phillip's, 
310).  But  the  necessity  of  communication,  or  attempt  at  communication,  is  now 
the  established  law,  by  which  this  Court  must  be  governed,  and  it  is  of  th< 
importance  that  this  rule  should  be  generally  known,  for  the  government  of  Masters 
in  subjecting  a  cargo  to  Bottomry,  and  for  the  purpose  also  of  warning  those  who 
advance  money  upon  Bottomry  of  the  vital  importance  of  making  due  enquiries. 
I  must  pronounce  against  the  Bond,  so  far  as  it  regards  the  cargo,  with  i    sts 

[305]  The  appeal  was  from  this  judgment. 

Mr.   Milward,  and  Mr.  V.   Lushington,  for  the  Appellant. — Wit::       •  to  the 

first  objection  raised  by  the  Respondents,  that  the  value  of  the  property  hypothe 
excluded  the  Master  from  any  power  to  give  the  Bond  in  question,  and  that  the  I 
therefore,  void  against  the  cargo,  we  submit,  that  the  amount  realized  i>- 
forced  sale  at  Liverpool  was  no  criterion  or  test  for  determining  the  conduct  of  the 
M    •  t  St.  T  -    it  the  time  of  ordering  the  repairs,  or  of  the  value  of  the 

as  estimated  at  the  time  of  hypothecation.     It  is  the  duty  of  the  M 
in  the  case  of  damage  to  the  ship,  to  do  all  he  can  towards  bringing  the  adventure 
Termination  ;  to  repair  the  ship  :  and  when  the  Master  elects  to  repair, 
the  fact  of  the  expenses  of  repair  ultimately  provii  r  than  the  value  of  the 
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ship  would  qoI  be  sufficient  to  show  that  ed  beyond  the  sco] '  his  authority, 

or  entitle  the  ownei  to  treat  him  as  ceasing  to  be  his  agent.  Benson  v.  Ghapi 
to  Com.  Ben.  Rep.,  951 1.  Even  if  the  property,  as  estimated  at  the  time  of  resorting 
i<,  the  Bond,  appeared  inadequate  to  meet  the  Bond  at  maturity,  the  Bond  would  ao1 
on  that  account  uecessarily  be  void.  The  contrary  would  invalidate  every  Bond, 
whethei  given  on  the  ship  and  freight,  or  on  the  ship,  freight  and  cargo,  where  the 
amount  of  the  Bond  at  the  I  ime  of  its  execution  appeared  to  esi  eed  the  value  of  the 
ship  and  freight  as  then  estimated. 

As  to  the  second  and  principal  objection  urged  in  the  Court  below  by  the  Respo 
dents,  that  tli>'  Bond  [306]  is  invalid  against  the  cargo  because  the  Ma  ter  did  not 
communicate  with  the  Respondents  the  owners  of  tin'  cargo,  while  at  St.  Thoi 
[Lord  Chelmsford:    Is  not   the  whole  question    reduced   to  tins  point,   whether  the 

Master  could  have  c municated  with  the  owners  of  the  cargo  before  hypothecating 

the  cargo  1]     Yes;  but  we  contend,  that  in  the  circumstances  of  tins  case,  there  was 

no  obligation  on  the  part  of  the  Master  to  c municate,  or  attem] communicate, 

with  the  Respondents,  or  any  of  them,  and  that  the  security  on  the  cargo  is  not 
invalid  by  reason  of  the  want  of  such  communication.      In  fact,  the  Master  had  no 
means  whatever  of  knowing  that  the  lies]  .on  den  is  were  the  o\\  ne  is  of  the  cargo.      11  is 
onlv  means  of  information  were  the  Hills  of  lading  for  the  cargo.     These  Bills  of 
lading  showed  that   Hart  and  Co.  and  White  and  Son.  wen-  i  c-  |  ■■■>  i  i\  i  1\      ■ 
of  parts  ot  the  cargo,  bul  did  not  state  the  address  of  either  of  these  consignees. 
Tart  of  the  cargo  was  made  deliverable  unto  shippers'  orders,  no  consignee  being 
specified  by  name.      Moreover,  the  cargo  was  deliverable  in  Liverpool,  while  in  fact 
the  Respondents  carried  on  business  in  London.     It  is  true,  there  was  postage  com- 
mutiicat  ion  by  steam  from  St.  Thomas  to  England,  but  it  is  manifest  that  the  earliest 
possible  reply  from  England,  to  a  letter  communicating  the  effect  of  the  survey  of 
the  6th  of  May,   1861,  would  have  been  the  15th  of  June,  and  it  is  very  doubtful 
whether  an  answer  could  have  been  received  in  any  reasonable  time.     Now.  it  has 
been  pleaded  by  the  Appellant  that  neither  by  the  law  of  Hamburg,  nor  the  law  pre- 
vailing at  St.  Thomas,  nor  by  the  British  law.  was  the  Master,  in  the  circumstances 
of  this  case,  bound  to  have  communicated  with  the  owners  or  consignees  of  the  cargo, 
and  the  [307]  evidence  established  that  fact.     The  counter  evidence  of  Dr.  Donnen- 
berg  is  unsatisfactory,  and  certainly  does  not  go  to  the  extent  of  saying  that  by  the 
low  of  Hamburg  the  lender's  security  would  be  void  for  want  of  such  communication 
on  the  part  of  the  Master  with  the  owners  of  the  cargo.     Article  3,  Part  II.  Tit.  14. 
of  the  Hamburg  Statute  law.  a.d.    1771.  to  which   he  refers,  does  not  sustain  that 
position.      The   Merchants  there   referred  to,   it   is  submitted,   mean   the   Merchants 
actually  on  board  the  ship  with  their  goods,  such  being  the  custom  according  to  the 
simplicity  of  ancient  commerce,  the  Gratit  mlnu   (.'1  C.  Hob.,  267),  and  similar  pro- 
vision is  made  in  many  Codes  for  their  consultation  in  circumstances  of  emergency, 
as  jettison  and  the  like.     The  rule  requiring  communication  with  the  shippers  was 
manifestly  nw  tng  to  the  fact  that  they  were  generally  at  hand.     The  judgment  of  the 
Court  below  upon  this  point  is  founded  upon  the  case  of  the  Bonaparte  (8  Moore's  P.C. 
Cases,  459),  but  that  case,  we  submit,  on  a  careful  examination  of  the  facts,  only 
decided  that  a  Bond  may  be  invalid  against  the  cargo,  if  the  Master  has  a  consider- 
able interval  of  time  to  communicate  with  the  consignees  of  the  cargo,  between  the 
time  of  the  vessel  arriving  in  the  port  for  repairs,  and  the  time  when  the  repairs  are 
actually  commenced.     Lord  Justice  Knight  Bruce  there  says,  if  it  be  "  rational  to 
expect  that  he  might  expect  an  answer  within  a  time  not  inconvenient,  with  refer- 
ence to  the  circumstances  of  the  case."     In  the  present  ease  no  such  interval  of  .hue 
occurred.  [Lord  Kingsdown  :  The  Orit  ntai  (  7  Moore's  P.C.  Cases.  398)  decided,  that  if 
the  Master  has  the  means  of  communication,  he  must  do  so  before  [308]  resorting  to 
Bottomry.]     There,  not  only  the  possibility  of  communication  existed,  but  it  really 
was  made.     Glascott  v.  Lang  (2  Phillips.  ^  10)  was  decided  by  the  Court  of  Chancery 
before  the  BonaparU  :  though  not  referred  to  in  that  case.     Lord  Cottenham  expressed 
his  opinion,  that  a  Bottomry  Bond  given  by  a  Captain  of  a  ship  at  a  Foreign  port 
was  not  necessarily  void  because  there  was  time  during  the  ship's  stay  at  such  port 
for  the  Captain  to  have   written  home  to  his  employers,  and   to  have   received  an 
answer.      Arthur  v.  Barton  (6  Mee.  and  Wei..   138)  goes  to  this  extent,  that  even  if 
the  vessel  was  in  England,  where  there  were  means  within  four  days  to  have  com- 
munication with  the  owner,  the  Master  was  justified  in  pled<_riiiLr  the  credit  of  the 
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owner  for  necessary  supplies.  Bottomry  Bonds  should  be  supported.  In  the  Rajah 
hdn  (Swa.  Adm.  Rep.,  4  7m.  Dr.  Lushington  Bays  :  "  Bottomry  Bonds  Lord  StoweH 
held  up  with  a  high  hand,  and  a  higher  hand  perhaps  than  I  have  thought  myself 
justified  in  doing  upon  similar  occasions  ;  hut  1  have  the  misfortune  of  seeing  how 
very  delicate,  if  I  may  use  the  term,  persons  are  in  taking  Bottomry  Bonds.  I 
recollect  a  case  which  was  carried  up  to  the  Judicial  Committee,  the  Bonaparte,  in 
which  their  Lordships  were  not  satisfied  with  the  communication  between  the  Master 
and  the  owners  of  the  cargo,  but  their  Lordships  finally  affirmed  my  judgment." 

The  relation  of  the  Master  of  a  ship  to  the  consignee  or  owner  of  the  cargo  is, 
however,  it  is  submitted,  very  different  from  his  relation  to  the  shipowner,  more 
especiallv  as  concerns  the  duty  of  communication  before  granting  a  Bottomry  Bond. 
The  shipowner  is  [309]  the  Blaster's  proper  constituent  and  correspondent  :  the 
Master  knows  his  address  :  is  bound  to  follow  his  instructions  :  and  at  all  convenient 
opportunities  to  furnish  him  with  full  information,  and  act  upon  his  advice.  The 
shipowner  is  also  bound  by  his  contract  with  the  freighters  to  furnish  the  Master  with 
all  necessary  supplies  to  enable  the  ship  to  accomplish  the  voyage.  On  the  other 
hand,  the  fundamental  duty  of  the  Master  towards  the  consignees  of  cargo  is  to 
carry  on  the  cargo  to  its  destination  as  soon  as  possible,  in  the  ship  in  which  it  was 
laden.  If  he  hypothecates,  the  cargo  cannot  be  resorted  to  until  the  ship  and  freight 
are  exhausted,  the  Prisrilla  (Lush.  Adm.  Rep..  1).  and  then  only  to  the  extent  of  the 
value  of  the  cargo.  Nostra  Senora  del  Carmine  (1  Spinks.  Eec.  and  Adm.  Rep.,  303) : 
but  the  Master  has  in  general  no  obligatory  duty  to  correspond  with  the  owners  or 
consignees  of  the  cargo.  Bills  of  lading,  from  whence  he  derives  his  information, 
are  often  to  shippers'  orders,  no  consignee  being  named;  but  if  consignees  are 
named,  the  places  of  abode  are  generally  unknown  to  the  Master.  Again,  the 
consignees  may  be  many  in  number,  and  they  may  be  bare  consignees,  having  no 
property  in  the  goods  consigned  to  them,  and  no  authority  save  to  re- 
ceive them  :  in  any  case  they  have  no  duty  to  advance  money  to  the  ship- 
owner, or  the  Master,  save  by  special  contract,  and  if  applied  to  by  the 
Master  for  that  purpose,  or  for  directions,  they  may  send  no  directions,  or 
supplies,  or  conflicting  directions  as  to  transhipment,  or  hypothecation  of  the  cargo, 
or  leaving  them  at  a  port  of  distress.  Indeed,  any  mere  attempt  to  communicate 
with  distant  consignees  not  ending  in  a  satisfactory  communication,  might  result 
simply  in  [310]  waste  of  time.  These  circumstances  are  commented  upon  bv  Lord 
Stowell  in  the  Gratitudine  (3  C.  Rob..  2-Mn.  and  by  Dr.  Lushington  in  the  VibUia  (1 
W.  Rob.,  1)  and  the  Olivier  (Lush.  Adm.  Rep..  487).  Another  point  of  great  con- 
sequence in  this  branch  of  the  case  is.  that  if  the  cargo  is  hypothecated  in  part  for 
ship's  expenses,  and  freed  to  pay  such  part  of  a  Bond,  the  owners  are  entitled  to 
recover  the  moneys  so  paid  from  the  shipowner,  Duncan  v.  Benson  ( 1  Exch.  Rep..  537, 
and  3  Exch.  Rep..  644).  That  fact,  it  is  submitted,  limits,  by  the  maritime  law  of 
all  civilized  countries,  the  actual  duty  of  the  Master  to  communicate  with  the  consignee 
of  the  cargo  to  a  few  rare  and  peculiar  cases,  and  upon  such  conception  of  the  law 
Botl  omry  transactions  have  hitherto  been  founded.  To  these  considerations  may  he 
added  that  a  lender  on  Bottomry  security,  who  is  an  entire  stranger  to  the  owner-  of 
cargo,  as  in  this  case,  where  no  question  is  raised  as  to  the  bona  PiJr<  of  the  transac- 
tion, cannot  ascertain  whether  the  Master  has  had  means  of  communicating  with  the 
owners  of  the  cargo,  or  has  neglected  to  avail  himself  of  such  means,  except  by  inquiry 
of  the  Master  himself,  and  such  inquiry  is  futile  when  advertisement  for  Bottomry  is 
issued,  as  iu  the  present  case,  after  all  the  expenses  in  respect  of  ship  and  cargo  have 
been  incurred,  and  when  neither  ship  nor  cargo  could  leave  the  port  of  distress  until 
such  expenses  are  paid.  Here  it  is  proved  that,  by  the  Danish  law  prevailing  in  St. 
Thomas,  there  was  a  lien  on  the  ship  for  all  ship  expenses,  and  a  lien  on  the  i 
for  warehouse  rent  obtains  by  general  custom  in  all  known  jurisprudence. 

[311]  Neither  can  the  objection  lie  sustained,  that  the  Master  ought  to  have  tran- 
shipped the  cargo  ;  for  it  has  not  been  shown  by  the  evidence  that  the  Master  had  any 
opportunity  of  transhipping  at  St.  Thomas.  "  It  lias  been  said,  indeed,  that  bv  the 
law  of  Hamburg,  the  Master  of  a  Hamburg  vessel  is  not  allowed  to  tranship  his 
cargo  unless  his  vessel  cannot  be  repaired,  and  that  neither  by  that  law  nor  the  law 
Maritime  was  the  Master  lxmnd  to  have  transhipped  his  cargo,  or  to  have  unshipped 
and  left  it  at  St.  Thomas,  and  the  learned  Judge  of  the  Court  below  held,  that  there 
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ion  by  the  law  of  England,  or  otherwise,  on  the  part  of  thi   M  .-■■  i  so  to 
tranship. 

The  other  ground  of  objection,  it  is  submitted,  cannot  be  sustained.     The  Appellant 
i  thai  by  the  law  of  Hamburg  the  M.  -  ■  i  oi       II      iburg  ship,  putting 
into  a  Foreign  port  in  distress,  was  hound  to  obey  the  directions  of  the  Bai  - 
1         il  in  respect  of  the  extraordinary  measures  touching  the  ship  and  tl  No 

evidence  contradicting  this  proposition  was  adduced  by  the  Respondi  I  it  is 

evident  that  not  only  thi   M  of  the  Hamburg,  hut  the  lender  of  the  money,  aeted 

in  reliance  upon  such  an  obligation.     Evidence  was  also  given  that,  by  the  law  of 
Hamburg,  the  Master  of  a  ship  is  hound  on  putting  into  a  port  of  di>-  tUow 

the  direction  of  the  official  surveyors,  and  that,  if  they  recommend  the  ship  i 
repaired,  and  the  Master,  contrary  to  such  recommendation,  sold  the  ship,  the  ship- 
Owner   cannot    mover    against    his    underwriters.      Now.    tl  dents    having 

taken  Bills  of  lading  or  cai  d  and  [312]  carried  by  a  Hamburg  ship. 

had  implied  notice  of  such  law,  and  were  bound  thereby  in  respect  of  the  Bottomry 
Bond.  InCamn  e//v.  s'  veil  (3  Hurl,  and  Nor.,  617)  the  ship  was  wrecked  off  Norway, 
where  the  Master  -old  the  cargo,  and  it  was  doubted  whether  the  law  prevailing  there 
or  the  law  of  the  domicile  of  the  owner  of  the  goods  should  prevail,  but  the  Exchequer 
sustained  the  sale.  This  shows  that  the  maritime  law  of  England  cannot 
govern  the  case.  Being  a  Hamburg  ship,  the  law  of  Holland  must  govern  the  rights 
of  the  parties.  Now.  the  law  of  Holland  with  respect  to  Bottomry  is  the  same  as  the 
law  of  France.  Kent's  Comm.,  Vol.  III.,  p.  213,  [edit.  1854].  By  the  French  law 
the  Bond  is  u'>od.  Code  Civil,  Art.  .120.  On  these  grounds  we  in>ist.  that  the  Master 
acted  rightly  in  repairing  the  ship,  and  in  executing  the  Bottomry  Bond  in  question, 
which  we  contend  is.  by  the  Hamburg  law,  valid  against  the  Respondents. 

The  Queen's  Advocate  (.Sir  R.  Phillimore,  Q.C.),  and  Dr.  Tristram,  for  the  Re- 
spondents.— If  it  was  practicable,  it  was  the  duty  of  the  Master  to  communicate  with 
the  owners  of  the  cargo,  and  the  real  question  is  reduced  to  this  point,  was  any 
attempt  made  to  communicate  with  them  ?  We  submit  that  there  was.  as  shown  by 
the  evidence,  reasonable  opportunity  of  making  such  communication  before  the 
M  rter  resorted  to  a  Bottomry  Bond,  as  the  mail  left  St.  Thomas  every  fortnight  for 
London.  Want  of  opportunity  is  not  pleaded,  as  it  ought  to  [313]  have  been  if  that 
fact  was  intended  to  be  relied  upon  :  indeed,  it  must  be  taken  to  be  admitted  that 
the  Master  could  have  sent  to  the  owners.  If  so.  surely  the  owners  were  entitled  to 
have  their  opinion  taken  before  the  whole  of  the  cargo  was  hypothecated.  There  is 
not  the  excuse  that  has  existed  in  other  cases,  that  the  cargo  was  of  a  perishable 
nature. 

But  the  object  of  this  appeal  really  is.  to  overturn  the  decision  of  this  Tribunal 
in  the  case  of  the  Bonaparte  ($  Moore's  P.C.  Cases.  459).  We  submit  with  confidence. 
that  it  is  the  uniform  course  in  this  country,  that  where  the  House  of  Lords,  or  the 
Judicial  Committee  of  the  Privy  Council,  being  the  two  highest  Courts  of  appeal  in 
the  Realm,  have  decided  a  question  of  law.  nothing  short  of  an  Act  of  Parliament  can 
displace  such  decision  (a).  [Lord  Kingsdown  :  Suppose  the  House  of  Lords  decided 
a  case  one  way.  and  the  same  point  was  brought  before  the  House  atrain.  when 
authority  was  cited  which  the  House  of  Lords  was  not  aware  of  when  they  gave  their 
first  decision,  could  they  not  reverse  their  previous  decision  ?  A  decision  of  this  [314] 
Tribunal  could  only  bind  us  when  the  facts  are  the  same.]  It  mav  be  so.  but  it  is 
clear  law  that  the  Master,  having  reasonable  means  of  communication  with  the  owners. 

I  See  upon  this  point.  Kielhy  v.  Carson  (4  Monies  P.C.  Cases.  63),  where  the 
Judicial   Committee   overruled   the   decision   pronounced   by   them   in   Beaumont   v. 
Barrett  (1  Moore's  P.C.  Cases.  59)  upon  a  similar  question  of  law.      In  the  House  of 
Lords  it  has  been  held,  that  a  judgment  of  the  House  is  conclusive,  and  cannot  be 
reversed  or  corrected,  except  by  Act  of  Parliament.  Tommcy  v.  White  (?<  H.L.  ( 
49,  Exp.,  White  v.  Tommy  (4  H.L.  Cases,  313),  Wilson  v.  Wilson  (5  H.L.  I 
and  in  Thellusson  v.  Rendlesham  (7  H.L.  Cases.  4_'.M.  it  was  determined  that  the  11      • 
would  i!  it  reconsider  a  question  which  it  has  once  decided.     See.  however.  Bright  v. 
Button  (3  H.L.  Cases,  34  1 1,  where  it  was  questioned  whether  the  House  of  Lords,  like 
any  other  Court  of  Justice,  could  not  in  a  subsequent  case  overrule  a  previous  decision 
of  the  Ho 
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is  liound  to  do  so  before  resorting  to  Bottomry.     La  Ysabel  (1   Dod..  27:'.  >.     The 
Oriental  (7  Moore's  P.C    Cases,        3).      The  Bonaparte  (8  Moore's  P.C.  C 
has  never  been  questioned,  and  always  been  acted  upon  in  the  Admiralty  Courts.     In 
truth,  that  decision  only  followed  La  Y  The  cargo,  1      -     '   n-  (Swa.  Adm.  Rep., 

511);  the  Olivier  (Lush".  Adm.  Rep.,  484);  the  Royal  Ai  eh  1  Swa.  Adm.  Rep..  '275 1,  are 
authorities  on  this  point.     [Lord  Chelmsford:    If  there  had  been  a  hundred  eon- 
3,  do  vou  contend  that  the  Master  must  give  notice  to  each  consig  There 

be  circumstances  which  would  allow  an  exception  to  the  rule.  [Sir  John 
Coleridge  :  Is  it  not  to  be  assumed,  that  if  there  be  a  loss  to  the  owner  of  the  cargo,  he 
might  have  a  right  of  action  against  the  shipowner.']  It  is  said  on  the  other  - 
on  the  authority  of  Duncan  v.  Benson  (1  Exch.  Rep..  537).  that  we  could  recover 
against  the  owner  of  the  ship  on  an  implied  promise  to  indemnify,  but  there  is  no 
evidence  that  bv  the  law  in  force  in  Hamburg  we  could  recover  over.  With  regard 
to  the  power  of  the  Master  to  hypothecate  the  cargo,  the  rule  is  laid  down  by  Lord 
ell  in  the  Gratitudiiu.  Speaking  of  hypothecation,  jettison,  and  ransom,  he 
says  (3  C.  Rob..  260 >: — "In  all  -  -   •    the  character  of  agent  respecting  the 

cargo  is  thrown  upon  the  Master,  by  the  policy  of  the  law.  acting  on  the  necessity  of 
the  circumstances  in  which  he  is  placed  ;"  and  he  [315]  goes  on  further  to  say  (3  C. 
257)  : — "  For  though,  in  the  ordinary  state  of  things,  he  is  a  stranger  to  the 
.  bevond  the  purpose  of  safe  custody  and  conveyance,  yet  in  cases  of  instant  and 
unforeseen  and  unprovided  necessity,  the  character  of  agent  and  supercargo  is  forced 
upon  him.  not  by  the  immediate  act  and  appointment  of  the  owner,  but  by  the  general 
policv  of  the  law. '  Again,  he  puts  the  very  case  at  issue  :  he  says  (3  C.  Rob.,  259 1 :  — 
"  Suppose  the  case  of  a  ship,  driven  into  a  port  with  a  perishable  cargo,  where  the 
Master  could  hold  no  correspondence  with  the  proprietor  ;"  clearly  showing  that  he 
considered  that  the  Master  should  apply  if  he  could  to  the  owners  of  the  cargo  (3  C. 
Rob..  261 K  But  here  the  character  of  agent  did  not  arise,  for  the  Master,  it  is 
admitted,  could  have  sent  to  the  owners.  If  there  was  no  agency,  an  Admiralty  Court 
must  be  satisfied  that  there  was  a  maritime  contract.  The  Bold  Butcleugh  < 7  Moore's 
P.C.  Cases.  267  1.  as  in  the  case  of  seaman's  wages.  The  Neptune  (3  Knapp's  P.C. 
-  s.  94 1. 

It  must  also  be  taken  into  consideration  that  the  value  of  the  ship  and  cargo 
and  the  estimated  costs  of  the  repairs  are  all  circumstances  to  show  that  the  Master 
ouo-ht  to  have  either  transhipped  the  cargo  to  England,  or  to  have  unloaded  it  at 
St.  Thomas,  and  awaited  the  orders  of  the  owner,  instead  of  sacrificing  the  cargo. 
Jacohsen  v.  Hansen  (12  Court  of  Sess.  Cases.  N.S.,  762 1.  is  on  all  fours  with  the 
sent  case  on  this  point.  The  Court  of  Session  in  Scotland  there  held,  that  where 
a  Master  granted  a  Bond  of  Bottomry  for  repairs  executed  on  his  ship  dur:  g 
vovage.  the  Bond  extending  over  the  [316]  ship,  freight,  and  cargo,  and  for  an 
amount  which  exhausted  the  value  of  the  whole  put  together,  such  Bond  could  not 
be  made  to  affect  the  cargo. 

There  can  be  no  question  but  that  the  general  maritime  law  of  England  is  to 

rn  the  rights  of  the  parties.  The  Segredo  (1  Spinks.  Ecc.  and  Adm.  Rep 
Mr.  Milward.  in  reply,  commented  upon  the  case  of  Jacobsen  v.  Hansen  1 12  Court 
0f  >. . "  I  -  3,  N.S.,  762  1.  and  compared  it  with  Benson  v.  Chapman  (S  Com.  Ben. 
Rep.  950),  and  submitted,  upon  the  general  equity  of  the  case,  that  the  Appellant 
advanced  his  money  on  the  Bond  in  good  faith  in  the  course  of  a  mercantile  trans- 
action with  ordinary  and  reasonable  care,  and  that  by  means  of  the  money  ad 
advanced,  considerable  expenses  attaching  solely  to  the  cargo  of  the  Respondents, 
as  well  as  general  average  expenses,  were  defrayed,  and  the  cargo  brought  finally 
to  its  destination  :  for  which  reasons  the  Bond  should  be  upheld. 

Their  Lordships'  judgment,  prepared  by  Sir  John  Coleridge,  was  delivered  by 

Lord  Kingsdown  (March  16.  1  .S64V — This  was  an  appeal  from  the  judgment  of 
the  High  Court  of  Admiralty,  which  has  been  pronounced  for  the  invalidity  of  the 

Bo v  Bond,  in  so  far  as  it  applied  to  the  cargo  of  the  ship  Hamburg;  and  the 

question  arose  under  the  following  circumstances:  — 

The  Hamburg  was  a  schooner  of  50  Hamburg  commercial  lasts  S  le  was  pro- 
ceeding from  2Mcara-[317]-gua  to  Liverpool  with  a  cargo  of  Brazil-wood.  gum. 
indigo,  and  indiarubber.  and  on  the  25th  of  April.  1861,  she  put  into  St.  Thomas, 
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for  the  |>ur] —  of  repairing  the  damage  Bhe  had  sustained  on  the  voyage.  On  the 
9th  of  July  the  Master  advertised  for  tenders  for  a  loan  to  defray  the  expenses  in- 
curred   for  the  repairs,  landing,  and   reshipping  the  ■  ad  on  the  24th   of 

July,  1861,  executed  the  Bottomry  Bund  in  question,  whereby  he  hypothecated  the 
ship,  freight,  and  cargo  for  the  sum  of  7592  dollars,  with  a  maritime  ii 
:;:;'    per  cent,  the  total  amount  of  the  Bond  in  English  money  being   £2154.     The 
ship  arrived  at   Liverpool  on  the  13th  of  August,   1861  ;  in  September  pro 
were  commenced  on  the  Bond  :  as  to  the  ship  and  freighl  no  defence  was  offered,  and 
the  Bondholder  became  entitled  to  the  proceeds  of  these,  amounting  to   £704    17s.  ; 
this  left  a  deficiency  of    t:lli(.i  3s.,  for  which  it  was  Bough!   to  make  the  i 
responsible,  and  thai  has  sold  for   £895.     This  sum  was  the  matter  in  contest  ;  the 
learned  Judge  decided  against  the  claim,  and  the  decision  is  i»'«  ap] 

Two  objections  were  made  in  the  Court  below  to  the  claim  of  the  Bondholder,  and 
were  relied  on  in  the  argument  on  the  appeal.     It  was  urged,  in  the  firsl    p 
that   looking  to  the  small  value  of  the  ship,  even  when  repaired,  together  with  the 
freight,  the  Master  was  not  justified  in  incurring  ex]  diich  led  to  the  necessity 

of  borrowing  so  large  a  sum.  imt  ought  to  have  t  tan  shipped  the  cargo  ;  in  the  second 
place,  it  was  contended,  that  considering  the  circumstances  just  stated,  and  some 
which  will  presently  be  added,  it  was.  at  all  events,  the  duty  of  the  .Master,  before 
he  incurred  these  expenses  and  signed  a  Bond  which  was  to  bind  the  cargo,  to  com- 
municate, or  at  [318]  least  attempt  to  communicate,  with  the  owners  of  the  cargo  in 
England,  and  to  have  waited  at  least  a  reasonable  time  for  their  instructions. 

The  facts  now    to  lie  stated,  which   in  some  measure  apply  to  both  objections,  but 

principally  to  the  last,  are  these:  The  cargo  consisted,  as  has  been  stated,  of  Brazil- 
wood, gum,  indigo,  and  indiarubber,  articles  not  of  a  rapidly  perishable  nature; 
it  was  consigned  in  different  proportions  to  three  separate  houses  in  London:  and 
their  Lordships  are  not  prepared  to  differ  from  the  learned  Judge's  opinion  that  the 
Master,  if  he  were  ignorant  of  the  addresses  of  these  firms,  had  the  means  at 
St.  Thomas  of  ascertaining  them,  or  one  or  more  of  them,  or  of  procuring  a  letter  to 
be  forwarded  to  one  or  more  of  them.  The  means  of  postal  communication  between 
St.  Thomas  and  England  are  fortnightly:  the  Hamburg  arrived  at  St.  Thomas  on 
the  25th  of  April,  and  the  Bond  was  executed  on  the  21th  of  July.  Mail  steamers 
left  St.  Thomas  for  England  on  the  29th  of  April.  L4th  and  29th  of  May.  Kith  and 
29th  of  June,  and  15th  of  July,  and  mails  for  St.  Thomas  from  London  were  made 
it]>  on  the  2nd  and  17th  of  each  of  the  months  of  May,  June,  and  July.  Had  the 
Master,  even  if  he  passed  over  the  mail  of  the  29th  of  April,  written  by  that  of  the 
14th  of  May  (which  for  anything  that  appears  he  certainly  might  have  done),  he 
would  probably  have  had  an  answer  by  the  mail  which  left  England  on  the  13th  of 
June,  and  might  have  been  expected  to  arrive  at  the  latter  end  of  that  month  ;  and 
it  appears  that  the  negotiation  for  the  Bottomry  loan  did  not  commence  until  the 
11th  of  July.  It  may  be  added,  that  although  the  Master's  conduct  is  severely 
reflected  on  as  unauthorized,  and  wanting  in  good  sense  and  consideration,  [319]  no 
fraud  or  collusion  is  imputed  to  him:  indeed,  he  seems  to  have  acted  under  advice 
which  by  the  law  of  his  country  he  deemed  himself  bound  to  be  governed  by:  a 
circumstance  not  entirely  without  significance  as  a  fact,  although  their  Lordships 
entirely  agree  with  the  learned  Judge  of  the  Admiralty  that  the  case  is  to  be  decided 
by  the  general  Maritime  law-  as  administered  in  England.  Lastly,  no  fraud  is 
imputed  to  the  lender  of  the  money  on  the  Bond. 

Upon  this  statement  of  facts  their  Lordships  have  to  consider  the  propriety  of 
the  judgment.  The  first  objection  was  disposed  of  by  the  learned  Judge  very 
shortly  and  without  difficulty,  and.  as  their  Lordships  think,  quite  correctly.  The 
Master  was  certainly  not  bound  to  tranship  his  cargo;  indeed,  his  first  duty  was  to 
carry  his  cargo  to  its  destination  in  the  same  bottom,  unless  under  the  greatest 
difficulty.  The  learned  Judge  rightly  thought  that  the  true  force  of  this  objection 
was  not  as  an  independent  one,  but  that  the  circumstances  on  which  it  was  rested 
might  have  their  weight  in  the  consideration  of  the  second:  on  which,  indeed,  the 
judgment  itself  and  the  argument  on  the  appeal  mainly  turned. 

This  brings  their  Lordships  to  the  consideration  of  that  objection,  and  it  is 
impossible  for  them  not  to  perceive  that,  in  dealing  with  it  in  the  Court  below,  it 
has  been   considered  that   it  derived   whatever  weighl    it  was  entitled  to  from  the 
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decision  of  this  Coniuiittee.  in  the  case  of  the  Bonaparte,  reported  in  8  Moore's  P.C. 
Cases.  459.  which  it  was  supposed  had  introduced  a  new  rule  of  decision  into  this 
branch  of  Maritime  law.  Whether  this  supposition  be  correct  or  not.  undoubtedly 
if  in  itself  that  decision  was  both  rightly  understood  below,  and  also  rightly  applied 
[320]  to  the  circumstances  of  this  case,  the  learned  Judge  could  only  determine  the 
case  before  him  as  he  has  done.  The  important  sentence  in  that  judgment  is  to 
be  found  in  page  473.  and  is  as  follows: — "  That  it  is  an  universal  rule,  that  the 
r.  if  in  a  state  of  distress  or  pressure,  before  hypothecating  the  cargo,  must 
communicate,  or  even  endeavour  to  communicate,  with  the  owner  of  the  cargo,  has 
not  been  alleged,  and  is  a  position  that  could  not  be  maintained  :  but  it  may  safely, 
both  on  authority  and  on  principle,  be  said,  that  in  general  it  is  his  duty  to  do  so, 
or  it  is  his  duty  in  general  to  attempt  to  do  so." 

This  sentence  is  followed  by  one  which  in  the  report  is  printed  as  follows:  — 
"  If.  according  to  the  circumstances  in  which  he  is  placed,  it  is  reasonable  that  he 
should,  it  was  rational  to  expect  that  he  might  obtain  an  answer  within  a  time  not 
inconvenient  with  reference  to  the  circumstances  of  the  case  :  it  must  be  taken,  there- 
fore, upon  authority  and  principle,  that  it  is  the  duty  of  the  Master  to  do  so.  or  at 
to  make  the  attempt." 

This  passage  is  obviouslv  inaccurate.  The  judgment  was  not  written,  but 
appears  to  have  been  printed,  or  corrected  from  a  shorthand-writers  note.  It  is 
not.  however,  difficult  to  collect  what  really  was  said  by  the  learned  Judge,  and  with 
a  slight  correction  of  the  text  it  would  stand  thus: — "  If  according  to  the  circum- 
stances in  which  he  is  placed  it  be  reasonable  that  he  should — if  it  be  rational  to 
expect  that  he  may — obtain  an  answer  within  a  time  not  inconvenient  with  refer- 
ence to  the  circumsl  -  :'  the  case,  then  it  must  be  taken  upon  authority  and 
principle  that  it  is  the  duty  of  [321]  the  Master  to  do  so.  or  at  least  to  make  the 
attempt." 

That  this  is  the  intention,  and.  therefore,  the  true  wording  of  the  passage,  we 
have  ascertained  by  communicating  with  the  Lord  Justice  Knight  Bruce,  who  de- 
livered the  judgment.  It  is  a  most  important  passage,  and  the  complement  and 
explanation  of  what  goes  before.  The  preceding  sentence  -  -  that  it  is  the 
duty  of  the  Master  in  certain  circumstances  to  make  or  attempt  to  make  the  com- 
munication, and  this  sentence  explains  what  the  circumstances  are  in  which  this 
duty  is  imposed  upon  him.  It  shows  what  the  learned  Judtre  understood  by  the 
expression  "  in  general,"  if  such  words  were  used  by  him.  The  Reporter  has  accu- 
rately stated  in  his  marginal  note  the  general  rule  established  by  the  decision, 
though  he  seems  to  have  omitted  to  correct  the  press  in  that  portion  of  the  judgment 
in  which  it  is  expressed. 

In  the  rule  thus  enunciated  their  Lordships  are  unable  to  discern  any  novelty, 
either  in  the  principle  on  which  it  rests,  or  in  its  application  to  the  case  of  the 
hypothecation  of  the  cargo  of  a  ship  by  the  Master 

The  character  of  aeent  for  the  owners  of  the  car^o  is  imposed  upon  the  Mae 
bv  the  neeessitv  of  the  case,  and  by  that  alone.  In  the  circumstances  supposed  some- 
thins  must  be  done,  and  there  is  nobody  present  who  has  authority  to  decide  what 
shall  be  done.  The  Master  is  invested  bv  presumption  of  law  with  authority  to  <_rive 
directions  on  this  ground — that  the  owners  have  no  means  of  expressing  their 
wishes.  But  when  such  means  exist,  when  communication  can  be  made  to  the 
owners,  and  they  can  '.rive  their  own  [322]  orders,  the  character  of  agent  is 
imposed  upon  the  Master,  because  the  necessity  which  creates  -  not  arise. 

It  is  clear  that  the  rule  as  to  communication  must  be  either  that,  in  no  case 
and  under  no  circumstances  is  it  incumbent  on  the  Master  to  communicate  with  the 
owners  of  the  cargo:  or  that,  in  some  cases,  and  under  some  circumstances,  it  is 
incumbent  on  him  so  to  do:  either  the  universal  negative  or  the  particular  affirma- 
tive pro]K>sition  must  hold,  and  both  cannot  be  true,  although  one  must  l»e.  But 
it  has  n  contended,  and  cannot  reasonably  be  argued,  that  the  first  proposi- 

tion is  true.     Where  the  cargo  belongs  to  a  single  individual,  known  to  tin   M 
the  ship  in  a  port  in  the  same  country,  or  near  to  it.  in  which  that  owner  is  resident, 
the  means  of  communication  sure  and  speedy,  the  probable  delay  inconsiderable. 
the  cargo  not  of  a  perishable  kind,  tl  irrowed  so  lar<_re  as  to  be  Mire 

to  bring  it  within  the  operation  of  the  Bond,  it  could  not  be  contended  that  the 
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Master  could  properly  hypothecate  it  for  the  repairs  of  tin-  vessel  without  firsl  com- 
municating with  the  owner.  Equally  clear  it  is  that,  where  all  these  cin 
were  reversed,  no  such  duty  would  be  incumbent  on  him.  Hut  if  the  firsl  proposition 
be  false,  and  the  lattn- true,  what  is  in  effect  the  practical  conclusion,  but  that  the 
question,  whether  a  Master  must  communicate  or  aot,  is  one  which  can  only  In- 
decided  by  thi  i  particular  ease.'  And  this,  which  certainly 
-  consistent  with  the  principle  on  which,  as  we  have  aln  d,  the 
M  ritime  law  makes  the  Master,  under  certain  circumstances,  an  agent  for  the 
owner  in  respect  of  the  cargo,  their  Lordships  [323]  believe  t"  have  heen  recognized 
by  Lord  Stowell  in  the  case  of  the  GratitudA/m  [3  Rob.  C.  240].  This  was  aot  the 
pre  ise  point  for  decision  in  that  ease  :  but  no  one  can  read  that  admirable  judj 
attentively  without  perceiving,  that  the  duty  of  communication  with  the  owner  of 
the  ear.:"  before  hypothecation  under  circumstances,  and  dependent  on  circum- 
stances, was  familiar  t<>  the  mind  of  tl              :   Judge  who  decided  it. 

Thus,  in  that  ease  (3  C.  1!"''.  p.  259  !  are  other  eases  also  in 

port,    in    which    the   Master   has  the   same   authority    forced    upon   him.      Suppose   'lie 

case  of  a  ship  driven  into  port  with  a  perishable  cargo,  where  the  Master  could 

hold  no  correspondence  with  the  proprietor;  suppose  the  vessel  unable  to  pro 

or  to  stand  in  need  of  repairs  to  enable  her  to  proceed  in  time."     Again,  at  p.  261, 

"  Suppose  the  cai'L'o  to  lie  not  instantly  perishable,  hut  that  it  can  await  the  repair 
of  the  ship,  what  is  the  Master  to  do  in  the  situation  before  described,  being  a 
stranger  in  a  foreign  port,  in  a  state  of  >i  tstress,  without  an  opportunity  of  communi- 
cation with  the  owners  or  their  agent)  What  is  his  duty  under  such  circum- 
stances.' "  Again,  at  page  262,  "  It  cannot  be  said,  that  he  is  in  all  cases  to  wait 
till  he  hears  from  a  distant  country.  The  repairs  may  be  immediately  necessary: 
it  may  lie  hoped  that  the  repairs  will  he  far  advanced  before  he  can  hear  from  the 
consignees.  The  Ma-Tei'  may  not  know  the  proprietors  at  all.  but  only  the  con- 
signees :  they  may  lie  mere  consignees,  and  have  no  power  to  direct  him.  but  in  the 
single  case  of  an  actual  delivery  to  them  :  if  owners,  they  may  he  very  numerous. 
for  in  a  carrier  ship  there  may  be  a  hundred  owners  of  the  cargo,  and  the  Master 
may  be  in  danger  of  receiving  a  hundred  [324]  different  opinions,  supposing  it 
were  possible  for  him  to  apply  to  all:  what  does  the  necessity  of  such  a  case  offer  to 
be  done?" 

Again,  at  pa<_re  266,  he  answers  an  extreme  case,  put  at  the  Bar,  of  a  valuable 
ship,  with  a  cargo  of  inconsiderable  value  belonging  to  Dover,  being  in  distress  at 
Calais,  and  says.  "  Undoubtedly,  the  Master  should  use  his  utmost  endeavours  to 
correspond  with  the  consignees  or  proprietors,  but  a  case  of  instant  necessity  might 
occur  even  so  near  :  the  Master  might  not  be  able  to  receive  their  directions  :  all 
communication  might  be  interrupted,  as  it  is  sometimes,  for  a  fortnight  or  three 
weeks." 

That  the  rule  laid  down  in  the  case  of  the  Bonaparte  [8  Moo.  P.C.  459]  was  pro- 
perly applied  in  that  case,  no  person  who  attends  to  the  facts  can  entertain  any 
doubt.  There  may  be  more  doubt  in  the  present  case,  but  the  learned  Judge  has 
examined  the  evidence  with  great  care,  and  appears  to  us  to  have  arrived  at  a  right 
conclusion. 

As  to  the  supposed  inconvenience  of  the  rule,  their  Lordships  do  not  forget  that 
the  lender  of  the  money  is  the  party  interested  in  the  event  of  the  suit,  and  not  the 
Master.  But  there  is  no  hardship  in  requiring  from  one  who  is  about  to  advance 
a  large  sum  of  money,  under  such  circumstances,  that  he  should  inquire  of  the 
Master  whether  he  has  communicated,  or  made  an  attempt  to  communicate,  with 
the  owners  the  circumstances  of  his  distress,  and  what  he  proposes  to  do  in  regard 
to  their  goods. 

And  it  must  be  remembered,  on  the  other  hand,  that  the  owners  of  the  goods  are 
equally  interested,  and,  unless  communicated  with,  have  not  the  same  means  of 
protecting  their  own  interests,  which  the  [325]  lender  undoubtedly  has.  If  it  be 
said  that  a  decision  in  their  favour  will  tend  to  increase  the  difficulty  of  procuring 
loans  in  Foreign  ports  for  the  repair  of  vessels  in  distress,  it  may  also  be  said,  on 
the  other  hand,  that  it  will  tend  very  much  to  the  benefit  of  commerce  in  general, 
to  discourage  improvident  or  fraudulent  advances. 
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Their  Lordships  will  humbly  recommend  to  Her  Majesty  that  this  judgment  be 
affirmed,  and  the  appeal  dismissed,  with  a 

[Mews'  Dig.  tit.  SHIPPING  :  A.  X.  Bottomrt.  2.  b.  c  :  XV.  Cargo.  6.  b.  S.C.  Br. 
and  Lush.  253  :  33  L.J.  Ad.  11 G  :  10  Jur.  (N.S.),  600  :  10  L.T.  206  :  12  W.R.  628. 
-  Lloyd  v.  Guihert.  1865,  L.R.  1  Q.B.  125  :  The  Lizzie,  1868,  L.R.  2  Ad.  and  E. 
Empire  of  Peace,  1869,  39  L.J.  Ad.  15:  The  San  Roman,  1872.  L.R. 
3  Ad.  and  E.  593  :  Australasian  S.  V.  ''„.  v.  Morst .  1-72.  L.R.  4  P.C.  223,  B  Moo. 
P.C.     tf.S  st.  Burns,  1878,  3  Ex.  D.  291  ;  The  Gaetano  and  Maria, 

1881-62,  7  P.P.  1.  147.  As  to  (i.)  Admiralty  jurisdiction  of  Privy  Council,  see 
note  to  The  Europa,  1863,  2  Moo.  P.C.  (N.S.),  21  :  (ii.)  authoritv  of  decisions  of 
Judicial  Committer  (2  Moo.  P.C.  (N.S.  ,  313  n.  (a)),  cf.  Clifton  v.  BUhdalt.  1877. 
2  P.P.  276  :  Read  v.  Bishop  of  -    2  ,  AC.  644.] 


OX   APPEAL   FROM   THE   SUPREME   COURT   OF   BRITISH   HOXPTRAS. 

JOHN  HODGE.— Appellant:  THE  ATT<  (RNEY-GENERAL  FOR  BRITISH 
HONDURAS.— Respondent*  [June  2.  1864]. 

Constitution  and  government  of  the  Settlement  of  British  Honduras  [2  Moo. 
P.C    (N.S.)  327]. 

The  Colonial  Act.  16th  Vict.,  c.  4.  created  a  Legislative  Assembly  for  British 
Honduras,  with  power  for  that  Assembly  to  appropriate  the  revenue  of  the 
Cokny  arising  from  taxes,  duties  and  imposts,  for  the  public  service  :  and  it 
was  provided  by  that  Act.  that  no  part  of  the  Revenue  arising  fro. a  those 
-  -hould  be  issued,  except  in  pursuance  of  warrants  addreii'd  to  She 
Public  Treasurer  by  the  Superintendent,  with  the  advice  of  th=J  Fxe^utire 
I  Some  time  before  the  passing  of  the  subsequent  Colonial  Act,  the 

-  i  Vict.  c.  16  (which  was  amended  by  the  Colonial  Act.  21st  Vict.,  c.  1), 
an  .Agent  had  been  appointed,  in  a  political  character,  to  represent  the 
Settlement  in  England  at  a  specific  salary :  and.  under  the  provisions 
of  the  two  last  mentioned  Acts.  H.'s  appointment  as  Agent  in  England, 
was  confirmed  by  the  Public  Meeting  (the  then  Legislative  A-ssemblyi  of 
the  Settlement  :  it  being  provided  by  these  Acts,  that  H..  as  such  Aurent, 
should  be  remunerated  for  his  services  by  payment  of  such  mercantile 
commission  as  might  be  agreed  to  by  the  Superintendent  and  Council, 
in  respect  of  any  matters  in  which  he  might  be  employed  on  liehalf 
of  the  Settlement,  and  it  was  declared,  that  such  Agent's  political 
character  should  cease.  No  Act  had  been  passed  by  the  Colonial  Assembly 
subsequent  to  the  Act.  16th  Vict.,  c.  4.  whereby  any  part  of  the  revenue  of 
the  Settlement  had  been  appropriated  to  the  payment  of  the  salary  of  the 
nt  in  England,  nor  had  the  Superintendent.  as  required  by  that  Act. 
recommended  the  Assembly  to  make  any  provision  for  such  salary.  In  an 
action  by  H.  against  the  Attorn  y-General  of  the  Settlement,  as  representing 
the  public  under  the  Colonial  Act.  22nd  Vict.,  c.  5  :  to  recover  the  amount 
of  nine  years'  salary,  for  actii ig  as  Agent  in  England:  Held,  that  as  the 
Superintendent  had  not  given  such  assent  or  confirmation  of  the  appoint- 
ment of  H.  as  was  required  by  the  Colonial  Act.  16th  Vict.,  c.  4.  sec.  39,  to 
L'ive  the  resolution  the  force  of  law:  any  appropriation  of  moneys  by  the 
Legislative  power,  the  payment  of  a  salary  to  him  as  such  Agent,  was  illegal, 
and  therefore,  H.  had  no  right  of  action. 

Held  further,  that  H.  could  not  recover,  as  by  the  Colonial  A  Vict.,  c. 

16.  and  21st  Vict.,  c.  1.  he  was  at  most,  only  appointed  to  a  commercial 
agency,  payable  by  commission. 

*   1'  Ixnd  Justice  Knight  Bruce,  the  Lord  Justice  Turner,  and  Sir 

John  Taylor  Colerii 
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Whether  such  an  action  could  lie  against  the  Attorney-General  of  th<    - 
ment.     Q 

The  material  facts  of  this  case,  and  the  several  q  nvolved  in  it.  are  set 

forth  so  fully  in  their  [326]  Lordships'  judgment,  that  it  is  unnecessary  to  insert 
any  preliminary  statement. 

Tlie  appeal  was  argued  by  Mr.  Coleridge,  Q.C.,  and  Mr.  .\    G    Marten,  for 
Appellant,  and  the  Attorney-General  (Sir  K.  Palmer)  and  Mr.  Watkin  Williams,  for 
the  Respondent. 

The  argument  was  wholly  on  the  construction  of  several  Colonial  Acts  referred  to 
in  the  judgment. 

Judgment  was  postponed,  and  now  pronounced  by 

The  Lord  Justice  Turner  (I>ee.  In.  1864). — This  is  an  appeal  from  two  Orders 
made  by  the  Supreme  Court  of  British  Honduras,  in  an  action  brought  in  that 
Court  by  tin'  Appellant   against  the  [327]   1!  '•     By  one  of  0  ders, 

which  was  dated  the  13th  of  June.  ISGl'.  the  Court  ordered  that  a  verdict  should  he 
entered  for  the  Defendant  in  an  action  (the  Respondent  to  this  appeal)  on  all  the 
issues  in  the  action,  and  by  the  other  of  these  Orders,  which  was  dated  the  20th  of 
June.  1862,  and  was  made  upon  a  motion  on  the  part  of  the  Plaintiff  in  the  :■. 
(the  now  Appellant)  for  a  rule  to  show  cause  why  the  Order  of  the  13th  of  June. 
1862,  should  not  he  rescinded,  and  the  verdict  for  the  Defendant  in  the 
action  (the  Respondent)  therein*  directed  set  aside,  and  a  verdict  entered  for  the 
Plaintiff  in  the  action  (the  Appellant),  or  a  new  trial  granted;  such  part  of  the 
notice  of  motion  as  related  to  the  application  for  a  new  trial  having  been  abandoned, 
tiie  Court  ordered  that  the  motion  should  be  refused  with  ci 

The  action  out  of  which  this  appeal  has  arisen  was  brought  by  the  Appellant 
against  the  Respondent  in  the  month  of  May,  1859,  for  nine  years"  salary,  from  the 
1st  of  February.  1848,  to  the  11th  of  February.  1^57.  at  £500  currency  per  annum, 
the  Appellant  claiming  the  salary  to  be  due  to  him  for  his  services  as  Agent  of  the 
Settlement  in  England,  appointed  by  the  Public  Meeting  of  the  Settlement,  accord- 
ing to  the  provisions  of  a  resolution  of  a  Publh-  Meeting  of  the  4th  of  March,  1822, 
and  the  Respondent  being  sued  in  the  action  for  and  in  the  place  and  stead  of  the 
)ublic  of  Honduras.  The  questions  arising  upon  this  appeal  are  so  intimately 
•onneeted  with  the  constitution  and  government,  and  the  laws  and  usages,  of  the 
Colony,  and  the  case  depends  so  much  upon  what  has  taken  place  as  to  the  appoint- 
nent  of  agents  for  the  Colony  in  England,  that  it  will  be  convenient  first  to  refer 
o  thes»  subjects. 

.\-  to  the  constitution  and  government  of  the  [328]  Colony,  and  its  laws  and 
-.  the  case  appears  to  stand  thus: — From  the  year  17S6  down  to  the  time 
of  the  passing  of  the  Act.  16th  Vict.,  c.  4,  (to  be  presently  mentioned),  the  govern- 
ment of  the  Colony  was  (except  for  a  short  interval  not  material  to  be  noticed) 
vested  in  a  body  called  the  Public  Meeting,  and  in  a  Superintendent  appointed 
by  the  Crown  :  the  Public  Meeting  being  composed  of  a  portion  of  the  inhabitants 
chosen  for  the  purpose,  who  assembled  from  time  to  time,  and  passed  resolutions 
adapted  to  the  wants  of  the  community,  and  the  Superintendent  exercising  a  control, 
the  extent  of  which  we  shall  presently  notice,  over  the  proceedings  and  resolutions 
of  the  Public  Meeting. 

In  the  month  of  January.  1853,  an  Act.  the  16th  Vict.,  cap.  4,  was  passed  in  the 
Colony,  which  afterwards  received  the  Royal  assent,  and  was  proclaimed  in 
September.  1853,  by  which  it  was  enacted  by  the  Superintendent,  with  the  advice 
and  consent  of  the  Public  Meeting,  that  the  Legislature  of  the  Colony  should  consist 
of  the  Superintendent  and  a  Legislative  Assembly,  to  lie  constituted  ^.s  therein 
mentioned;  that  every  Bill  which  should  be  passed  by  the  Legislative  Assembh 
should  lie  presented  by  the  Speaker  for  Her  Majesty's  assent  to  the  Superintendent. 
and  that  the  Superintendent  should  declare,  according  to  his  discretion,  but  on 
to  the  provisions  in  the  said  Act  contained,  and  to  such  instructions  as  might,  from 
time  to  time,  be  given  in  that  behalf  by  Her  Majesty,  that  he  assented  to  such 
Bill  in  Her  Majesty's  name,  or  that  he  withheld  Her  Majesty's  assent,  or  that  he 
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reserved  such  Bill  for  the  signification  of  Her  Majesty's  pleasure  thereon:  that 
-  uld  be  lawful  for  the  Legislative  Assei  'lv.  with  the  consent  of  the  Superin- 
tendent, by-  enactment,  from  [329]  time  to  time,  to  impose  such  dut:  -  5,  and 
imposts  as  should  be  sufficient  to  raise  a  revenue  to  meet  the  necessary  expenditure 
for  the  public  service:  that  with  the  deductions  and  subject  to  the  provisions 
in  the  said  Act  contained,  the  whole  of  the  revenue  of  the  Colony  arising  from  t 
duties,  and  imposts  levied  on  Her  Majesty's  subjects  therein  should  be  appropriated 
to  the  public  service  by  Acts  to  be  for  that  purpose  enacted  superintendent 
with  the  advice  and  consent  of  the  Legislative  Assembly,  and  in  no  other  manner; 
and  it  was  provided  that  it  should  not  be  lawful  for  the  Assembly  to  pass,  or  for  the 
Superintendent  to  -  t  to,  any  Bill  appropriating  to  the  public  service  any  sum 
or  sums  of  money  arising  from  the  sources  aforesaid,  unless  the  Superintendent 
should  first  have  recommended  the  Assembly  to  make  provision  for  the  specific 
public  purpose  for  which  such  money  was  to  be  appropriated,  and  that  no  part 
of  the  revenue  arising  from  the  sources  aforesaid  should  be  issued  or  be  made  by  law 
issuable,  except  in  pursuance  of  warrants  addressed  to  the  Public  Treasurer  by 
the  Superintendent,  with  the  advice  of  an  Executive  Council. 

By  another  Act,  the  18th  Vict.,  c.  21,  called  the  Laws  in  Force  Act.  which  was 
afterward-         -  I     lony,  received  the  Royal  assent,  and  was  proclaimed  on 

the  8th  of  March.  1856.  it  was  enacted,  that  all  rules,  orders,  resolutions,  and  enact- 
ment -:  rates,  or  of  Public  Meetings  of  a  permanent  and  municipal  character, 
or  intended  as  general  laws  of  the  Settlement,  which  had  not  been  revoked,  altered, 
repealed,  or  superseded  by  any  similar  rules,  orders,  or  resolutions,  or  by  any  order, 
proclamation,  or  other  Act  of  Her  Majesty's  Government,  or  of  Her  Majesty's  Super- 
intendent for  the  [330]  time  being,  or  by  any  other  law  of  the  Settlement  prior  to  or 
during  the  then  present  session,  and  which  had  been  acted  upon  as  permanent  and 
continuing  laws  since  the  1st  of  January,  1850,  should  be  and  continue,  and  were 
thereby  declared  to  be  laws  of  the  Settlement  as  completely  as  if  they  had  been  ex- 
"  re-enacted  bv  any  other  law  under  the  then  present  constitution. 

A  further  Act.  22nd  Vict.,  c.  5.  was  also  passed  in  the  Colony,  and  received  the 
Roval  assent,  for  enabling  the  Attorney-General  of  the  Colony  to  be  sued  in  e.^- 
proceedings  against  the  Crown  or  against  any  of  the  public  departments  of  the 
Colony :  but  in  the  view  which  we  have  taken  of  this  case,  it  is  not  necessary  to 
enter  into  the  details  of  this  Act.  It  may  be  added  that  the  practice  appears  to  have 
been  for  the  Acts  passed  by  the  Public  Meeting  in  each  session  to  be  laid  before  the 
Superintendent  at  the  close  of  the  session,  for  his  assent  or  dissent. 

What  has  taken  place  as  to  the  appointment  i  if  Agents  for  the  Colony  in  England 
appears  to  be  as  follows: — Before  the  year  1815  the  public  of  Honduras  had  an 
Agent  in  England,  through  whom  all  communications  necessary  to  be  made  to  the 
rnment  of  this  country  were  made,  but  on  the  3rd  of  July.  1815.  in  consequence 
of  a  communication  then  made  to  the  Public  Meeting  by  the  Superintends 
resolution  was  passed  Meeting   that  the  office  of  Atrent  for  the  public  of 

Honduras  should  be  done  away,  and  it  was  annulled  accordingly  :  and  it  was  further 
resolved  that  all  representations  deemed  necessary  to  be  made  to  His  Ma; 
Government  in  future  should  be  made  through  the  medium  of  the  Superintendent. 
This  resolution  remained  in  force  until  the  month  of  March.  1j22.  when  two  other 
[331]  resolutions  were  passed  by  the  Public  Meeting,  by  one  of  which  the  resolution 
of  the  3rd  of  July.  1815.  was  repealed,  and  by  the  other  of  which,  passed  on  the 
•1th  of  March.    1822,   it   was  resolved  that  an    '.  _  -  tould  be  appointed  for  the 

Settlement  who  should  be  resident  in  London,  and  should  be  authorized  to  represent 
matters  submitted  to  him  from  the  M  _  -•  -  .md  public  of  the  Settlement  to 
His  Majesty's  Government,  and  to  report  the  issue    accordingly:  and  that  a  salary 

_  00  sterling  per  annum  should  be  attached  to  the  situation,  to  be  remitted 
by  the  Public  Treasurer  annually,  and  the  meeting  nominated  John  You 
of  London,  to  be  their  Agi at  I-  is  to  be  observed,  that  this  appointment  appears 
to  have  had  the  approval  of  the  Superintendent  :  for  the  Public  Meeting,  at  a  special 
ral  meeting  held  on  the  8th  of  April.  1^22.  requested  the  Superintendent  to 
communicate  the  resolution  to  His  Majesty's  Government,  and  it  must  be  presumed 
that  he  did  so  accordingly.  In  1825.  another  appointment  of  an  Agent  (Henry 
Cooke),  with  the  same  salary  of  £300  sterling  per  annum,  was  made  bv  the  Public 
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Meeting,  the  appointment  being  made  on  the  recommendal  ion  of  the  Superintendent, 
and  in  July,  L835,  an  A .  i  was  passed  by  the  Public  Meeting,  with  the  con  enl 
of  the  Superintendent,  by  which  il  was  enacted  thai  James  Byde  should  be  .""I  b< 
was  thereby  appointed  agent,  ami  thai  there  should  lie  allowed  ami  paid  to  him 
yearly,  a1  t lie  rate  of  £300  sterling  per  annum,  clear  of  all  deductions  in  remit! 
for  salary,  and  in  full  of  all  contingenl  accounts  relating  ti>  such  appointment,  ami 
of  all  other  allowances  whatsoever  which  could  be  claimed  on  account  thereof ; 
but  on  the  llth  of  July,  1842,  [332]  it  was  again  resolved  by  the  Publii  Meeting 
that  the  office  of  Agent  for  the  Settlement  should  be  discontinued.  In  the  Bame 
session,  however,  of  the  Public  Meeting  in  which  this  resolution  was  passed,  an 
Ad.  the  (itli  Vict.,  c.  I.  was  also  [passed  l>y  the  [pulilic  meeting,  which  was  assented 
to  by  the  Superintendent,  for  regulating  the  salaries  of  the  pulilic  officers  of  the 
Settlement,  and  by  this  Act  it  was  enacted,  that  the  | > n  1  >1  i •■  treasurer  should  pay  to 
the  holders  of  every  pulilic  office  enumerated  in  the  schedule  tip  the  Act,  the  sum  set 
against  the  office  in  the  said  schedule,  and  amongst  the  offices  enumerated  in  the 
schedule  to  the  Act,  was  that  of  Agent  in  London,  with  a  salary  of  £500  currency 
(which  was  equivalent  to  £300  sterling)  set  against  the  office. 

Notwithstanding  the  passing  of  this  Act,  however,  the  resolution  of  the  llth 
of  July,  1812,  appears  to  have  been  acted  upon,  and  no  agent  for  the  settlement  was 
appointed  until  the  7th  of  July,  1845,  when  the  Superintendent  having  addressed 
a  letter  to  the  Public  Meeting,  suggest  ing  the  expediency  of  nominating  a  commercial 
agent  for  the  Settlement  in  England,  to  whom  orders  for  all  articles  unprocurable 
at  Belize  might  be  forwarded,  and  the  money  simultaneously  remitted,  and  who 
would  be  content  to  afford  his  services  to  the  Colony  at  the  usual  mercantile  charges, 
and  stating  that  he  should  be  glad  if  the  Public  Meeting  would  select  Agents  both  in 
London  and  New  York,  with  whom  the  executive  Government  could  communicate 
as  occasion  required.  The  Public  Meeting  appointed  Mr.  John  Waldron  Wright 
to  be  Commercial  Agent  for  the  Settlement,  and  the  Superintendent  approved 
the  appointment.  Mr.  Wright's  agency  determined  some  time  before  [333]  the 
month  of  February,  1848;  and  on  the  1st  of  February,  1848,  in  a  Committee  of  the 
Public  Meeting  on  the  estimates  of  the  Colony  for  six  months  ending  the  30th  of 
June,  1848,  it  was  resolved,  that  there  should  be  added  to  the  estimates  as  additional 
grants  made  by  the  Public  Meeting,  amongst  other  items,  a  sum  of  £500  currency 
per  annum  as  a  salary  for  a  Political  Agent  of  the  Settlement  in  London,  and  that 
the  Appellant  should  be  appointed  such  Agent,  and  the  estimates  were  amended 
accordingly  by  introducing,  amongst  other  sums,  the  sum  of  £250  for  six  months' 
salary  for  the  Political  Agent.  The  estimates  thus  amended  were  passed  by  the 
Public  Meeting;  but  on  the  23rd  of  February,  1848,  the  Superintendent  disallowed 
the  grant  of  the  £250  for  the  six  months'  salary  of  the  Political  Agent.  This  dis- 
allowance, however,  does  not  appear  to  have  been  treated  by  the  Public  Meeting 
as  affecting  the  Appellant's  appointment,  for  they  seem  to  have  communicated 
the  appointment  to  him,  and  on  the  31st  of  March,  1848,  he  addressed  a  letter  to 
the  Chairman  of  the  Public  Meeting  to  this  effect — that  nothing  would  be  wanting 
on  his  part  to  promote  the  welfare  of  the  public,  whether  he  might  or  might  not 
be  confirmed  in  the  appointment  by  the  Superintendent  ;  and  that  should  the 
Meeting  consider  that  any  reduction  in  the  salary  ought  to  be  made,  or  that  no 
part  of  it  should  be  drawn  until  prosperity  returned,  it  would  meet  with  his  approval. 
The  Public  Meeting  afterwards,  in  July,  1848,  appointed  a  Committee  of  corre- 
spondence to  communicate  with  the  Appellant,  for  the  purpose  of  forwarding  and 
carrying  out  the  instructions,  requirements,  and  representations  of  the  Meeting, 
and,  on  the  30th  of  January,  1849,  they  [334]  passed  the  following  resolution:  — 
That  as  a  question  had  arisen  as  to  the  fact  of  the  appointment  of  the  Appellant  as 
the  Political  Agent  of  the  Meeting,  they  recognized  his  acts  in  such  capacity,  and 
resolved  that  he  was  duly  appointed  such  Agent  at  the  Session  of  January,  1848, 
and  was  authorized  by  the  Meeting  to  act  in  such  capacity  during  the  past  year. 
And  in  the  same  month  of  January,  1849,  in  a  Committee  of  the  Meeting  to  inquire 
into  and  take  into  consideration  the  state  of  the  Settlement  and  the  supplies  re- 
quired for  the  public  service  for  the  five  months  ending  the  31st  of  July,  1849,  they 
passed  a  further  resolution  ;  that  it  be  recommended  to  the  Meeting  to  re-appoint 
the  Appellant    as  the   Political  Agent  of  the  Meeting   in   Great  Britain,   and   to 

927 


II  MOORE  N.S.,  335       H0D6G   V.   A..-G.   FOR  BRITISH  HONDURAS  [1864] 

grant  the  sum  of  .£166  13s.  4d.  in  lieu  of  salary  to  him  for  his  services  as  such  Agent 
tor  five  months,  ending  the  31st  of  July  then  next,  being  at  the  rate  of  £400  a  year. 
But  this  grant  was  also  disallowed  by  the  Superintendent  :  and  in  his  letter  to  the 
Chairman  of  the  Public  Meeting  communicating  his  disallowance  of  this  item,  and 
his  dissent  from  other  proceedings  of  the  Public  Meeting  during  the  Session,  all  of 
which  had  l>een  laid  before  him  for  his  approval,  the  Superintendent  took  occasion 
to  desire  that  if  he  had  omitted  to  express  his  opinion  upon  any  of  those  proceedings. 
his  omission  to  do  so  was  not  to  be  construed  as  a  formal  approval  on  his  part. 

By  an  Act.  the  20th  Vict.,  c.  10,  which  was  passed  the  Colony  in  the  year  1S56, 
and  received  the  Royal  assent  on  the  11th  of  February.  1857,  after  reciting,  that  by 
a  resolution  of  the  Public  Meeting,  made  in  the  year  1822,  provision  was  made  for 
the  appointment  of  some  person  resident  in  England  to  act  as  [335]  Agent  therein 
for  the  Settlement,  and  that  the  Appellant,  under  and  by  virtue  of  the  said  resolu- 
tion, was  appointed  such  Agent,  it  was  enacted  by  Her  Majesty's  Superintendent, 
with  the  advice  and  consent  of  the  Legislative  Assembly,  as  follows: — That  from  and 
after  the  passing  of  that  Act,  the  resolution  in  the  preamble  of  the  Act  referred 
to  should  be  and  it  was  thereby  repealed  :  that  the  appointment,  of  the  Appellant 
thereunder  as  such  Agent  was  nevertheless  confirmed,  and  he  was  thereby  declared 
to  be  the  lawfullv  constituted  Agent  of  the  Settlement  in  England  :  that  the  duties 
of  the  said  office  should  be  those  theretofore  performed  by  the  Appellant,  and  that 
the  then  present  agent  and  any  Agent  thereafter  to  be  appointed  under  the  pro- 
visions of  the  Act  should  be  remunerated  for  his  services  as  such  Agent  by  the 
lent  to  him  of  such  mercantile  commissions  as  might  be  agreed  to  be  paid  him 
by  the  Superintendent  and  Council,  in  respect  of  any  matters  in  which  he  might 
be  employed  on  behalf  of  the  Settlement  ;  and  that  when  the  said  office  should  become 
vacant  it  should  be  lawful  for  the  Public  Assembly,  at  its  meeting  next  ensuing 
such  vacancy,  to  appoint  some  other  person  resident  in  England  to  act  as  such 
Agent  :  and  that  such  appointm  lit.  when  certified  under  the  hand  of  the  Speaker 
of  the  Assemblv  to  Her  Majesty's  Superintendent  and  approved  of  by  him,  should 
be  full  and  sufficient  evidence  of  the  title  of  such  person  to  act  as  such  Agent. 
But  afterwards,  by  another  Act.  the  21st  Vict.,  c.  1,  passed  in  the  Colony,  and  which 
received  the  Royal  assent  on  the  6th  of  February,  1858,  after  reciting  that  by  the 
Act.  20th  Vict.,  c.  16,  respecting  the  Agent  of  the  Settlement  in  England,  it  was, 
amongst  other  things,  provided,  that  the  duties  of  the  [336]  office  of  Agent  should 
be  such  as  had  l>een  theretofore  performed  by  the  Appellant,  and  that  it  was  con- 
sidered expedient  more  fully  to  explain  and  declare  that  such  duties  were  intended 
by  the  said  Act  to  comprise  those  of  a  commercial  and  not  of  a  political  nature,  it 
was  enacted  and  declared  by  Her  Majesty's  Superintendent,  by  and  with  the 
advice  and  consent  of  the  Legislative  Assembly,  and  by  the  authority  of  the  same. 
that  nothing  in  the  said  Act  contained  was  intended  or  should  be  construed  to  extend 
to  invest  the  said  Agent  with  any  power  or  authority  other  than  that  of  a  Commercial 
Agent,  and  that  the  duties  to  be  performed  by  him  should  be  solely  of  a  commercial 
and  not  of  a  political  character. 

Reverting  now  to  the  action  brought  by  the  Appellant,  the  summons  in  the 
action  was  to  the  effect  already  stated.  The  pleas  to  the  action  on  the  part  of  the 
Respondent  were: — First,  that  the  public  of  Honduras  never  were  indebted  to  the 
Appellant  as  alleged  in  the  summons.  Secondly,  that  the  appointment  of  the  Appel- 
lant as  Agent  at  a  salary  never  was  recognized,  or  confirmed  by  Her  Majesty's  Super- 
intendent, but  that,  on  the  contrary,  the  salary  voted  by  the  Public  Meeting  to  the 
Appellant  upon  his  appointment  as  Agent  was  not  only  not  sanctioned,  but  was  ex- 
pressly disallowed,  by  the  then  Superintendent.  Thirdly,  that  the  action  was  com- 
menced after  the  passing  and  coming  into  operation  of  the  Act,  16th  Vict.,  c.  -1.  to 
amend  the  system  of  gi  -it   of  British  Honduras,  and  that  no  part  of  the 

revenue  of  the  Settlement  arising  from  taxes,  duties,  and  imposts  levied  on  Her 
Majestv's  subjects  therein,  had  been  appropriated  to  the  payment  of  a  salary  to  an 
Agent  of  the  Settlement  in  England,  by  any  Act  [337]  for  that  purpose,  enacted  by 
the  Superintendent  with  the  advice  and  consent  of  the  Legislative  Assembly,  and  that 
prior  to  the  passing  of  the  aforesaid  Act  no  public  funds  arising  from  the  souree- 
aforesaid,  or  from  any  other  sources  whatever,  had  ever  been  appropriated,  aceord- 

to  the  law  then  in  force,  to  the  payment  of  such  salary.     And,  fourthly,  that  prior 
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to  the  passing  of  the  20th  Vict.,  c.  It;,  the  then  Superintendent  did  i  amend  the 

Assembly  to  make  provision  for  the  paymenl   of  any  moneys  i"  the  Appoll.ii 
Agent. 

The  action  wi  on  the  7th  of  September,  1859,  when  the  jury  found  that 

the  Public  Meeting  in  the  year  1848,  appointed  the  Appellant  to  be  Agent  in  England 
of  the  Settlement  ;  thai  the  salary  was  disallowed  by  the  Superintendent  :  that  tin- 
suit  had  been  commenced  after  tin-  passing  of  the  16th  Vict.,  c.  -I  :  that  the  Super- 
intendent had  not  recommended  the  Public  Meeting  to  make  any  provision  for  the 
Agent's  salary  :  and  tlcat  it  did  no1  appear  from  th  that  the  Appellant 

engaged  to  act  gratuitously,  or  to  renounce  bis  salary;  and  they  found  a  rerdict 
generally  for  the  Respondent,  to  be  considered  and  applied  by  the  Court.  It  is 
upon  these  findings  the  Orders  under  appeal  were  made. 

There  arc  two  questions  raised  by  this  appeal:  first,  whether  the  Appellant  is 
entitled  to  recover  the  salary  claimed  by  him  for  all,  or  any  part  of  the  time  during 
which  he  held  the  office  of  Agent;  and  secondly,  whether,  assuming  him  to  he  so 
entitled,  the  action  for  the  recovery  of  his  salary  has  been  properly  brought  bj 
against  the  Respondent.  Upon  the  sen. ml  of  these  questions  we  do  not  think  it 
necessary  to  give,  and  do  not  mean  to  give,  any  [338]  opinion.  We  are  of  opinion, 
that  the  ease  may  well  be  decided,  and  ought  to  be  decided  upon  the  first  question 
only;  involving  as  it  does  the  substance  of  the  rase.  This  question  must  be  con 
sidered  in  two  points  of  view :  first,  as  it  stands  independently  of  the  Act,  20th  Vict., 
c.  16,  and  secondly,  as  it  stands  with  reference  to  that  Act.  Looking  at  the  ease  in 
the  first  peim  of  view,  the  important  question  to  be  considered  appears 
to  us  to  be,  what  was  the  effect  of  the  Act.  16th  Vict.,  c.  1  :  for 
we  are  satisfied  that,  independently  of  that  Act,  there  can  be  no  founda- 
tion for  the  Appellant's  claim.  The  Superintendent  appears  at  all  times 
to  have  had  and  exercised  a  large  centred  over  the  proceedings  of  the  Public  Meet- 
ing, and  his  assent  or  confirmation  appears  to  us  to  have  been  at  all  times  necessary 
to  give  the  force  of  law  to  measures  passed  by  that  Assembly.  Without  such  assent 
or  confirmation  it  was  not,  as  we  think,  competent  to  the  Public  Meeting  to  appoint 
an  Agent  with  a  .salary,  and  it  is  clear  that  the  Superintendent  never  did  consent  to 
any  salary  being  allowed  to  the  Appellant.  On  the  contrary,  on  each  occasion  on 
which  the  allowance  of  a  salary  to  the  Appellant  was  brought  under  the  Super- 
intendent's consideration,  he  expressly  disallowed  it. 

But  it  was  argued  for  the  Appellant  that  by  the  Act,  16th  Vict.,  c.  4.  the  salary  was 
annexed  to  the  office,  and.  therefore,  that  the  Appellant  by  virtue  of  his  appointment 
to  the  office,  became  entitled  to  the  salary.  This  argument,  however,  does  not  appear 
to  us  to  be  well  founded.  We  very  much  doubt  whether  this  Act  can  at  all  be 
called  in  aid  by  the  Appellant,  for  it  was  plain  that  the  intention  here  was  that  the 
Appellant  should  take  his  salary,  not  [339]  under  the  Act,  but  under  the  resolutions 
which  were  passed  in  connection  with  his  appointment.  Assuming,  however,  that 
the  Appellant  is  entitled  to  call  this  Act  in  aid.  it  is  clear  that  the  Act  applies  only 
to  Officers  of  the  Settlement,  and  although  by  the  resolution  of  February,  1848,  the 
Appellant  was  proposed  to  be  appointed  as  Political  Agent  of  the  Settlement,  it 
appears  from  the  resolution  appointing  the  Committee  of  correspondence  in  July, 
1848,  and  from  the  subsequent  resolution  of  1849.  that  he  was  considered  to  have 
been  appointed,  and  was  recognized  as  having  acted  as  Agent  of  the  Public  Meeting 

only. 

The  crowning  difficulty  in  the  Appellant's  case,  however,  appears  to  us  to  be: 
that  the  plain  intention  of  the  Public  Meeting  was.  that  the  agency  should  be  recon- 
stituted with  a  salary  appointed  by  the  resolutions  of  the  Meeting,  and  that  the 
Superintendent,  without  whose  consent  the  resolutions  of  the  Public  Meeting  could 
not  take  effect,  as  plainly  intended  that  this  should  not  be  done,  and  that  his  refusal 
to  allow  the  salary  was,  in  substance,  a  dissent  on  his  part  from  the  whole  of  the 
proposition  of  the  Public  Meeting.  We  are.  therefore,  of  opinion,  that  the  Appel- 
lant's claim  to  the  salary  sought  to  be  recovered  in  this  action  cannot  be  maintained 
independently  of  the  Act.  20th  Vict.,  c.  16. 

The  only  remaining  question  then  is.  whether  the  Appellant's  position  in  respect 
of  his  claim  to  the  salary  is  altered  by  that  Act.  and  we  are  of  opinion  that  it  is 
not.  The  Act  indeed  confirms  the  Appellant's  appointment  as  A:_reiiT.  but.  as  ex- 
plained by  the  Act,  21st  Vict.,  c.  1,  it  confirms  his  appointment  only  as  a  Commercial 
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and  not  as  a  Political  Agenl       [1   is  [340]  silent.  I  5  to  the  past  salary,  which 

had  been  disallowed  hy  the  Superintendent.     Some  support  to  the  Appellant's 
was  attempted  to  be  derived  from  the  Public  Meeting  having  ultimately  allowed  in 
the  estimates  a  sum  which  had  been  paid  by  the  Superintendent  to  the  Chief  .1 
of  the  Colour  on  account  of  the  salary  appointed  for  his  office  by  the  Act.  6th  \  ict.. 
c  i.  notwithstanding  the  Public  Meeting  had  refused  to  allow  the  salary,  but  as 
sum  was  in  fact  allowed  in  the  estimates,  it  does  not  seem  to  us  that  the  Appellant's 
-     is  at  all  assisted  by  its  having  been  paid.     Upon  the  whole  case,   we  are  of 
opinion,  that  the  Orders  under  appeal  were  right  upon  the  merits,  and  we  shall,  there- 
fore, humbly  recommend  Her  Majesty  to  dismiss  this  appeal,  and  with  costs 

Mews'  Die.  tit.  COLONY;  II.  Particclar  Colonies:   11.  British  Honduras.] 


[341]  OX  APPEAL  FROM  THE  COURT  OF  QUEEN'S  BENCH  OF  LOWER 

CANADA. 

WILLIAM  BROWN,— Appellant;  BARTHOLOMEW  CONRAD  AUGUSTUS  GUGY, 

— Respondent*  [Dec.  3rd,  4th.  5th.  7th.  Sth.  1863]. 

Bv  the  old  French  law  in  force  in  Lower  Canada,  the  action,  denonciation  de 
nouve!  oeuvre,  can  only  be  brought  by  a  person  to  stop  the  progress  of  a 
work,  which,  if  completed,  would  be  injurious  to  him.  Such  action  must  be 
brought  whilst  the  work  is  in  progress,  and  the  Court  can  either  interdict  the 
further  progress  of  the  work,  or  require  security  for  any  injury  the  Plaintiff 
mat  sustain  :  but  such  action  cannot  be  brought  after  the  work  is  completed 
[2  Moo.  P.C.    N  -       62]. 

G.j  an  owner  of  land  abutting  on  a  navigable  river  in  Lower  Canada,  erected  a 
wharf  on  his  own  domain.  B.,  a  millowner  on  the  opposite  bank,  brought  an 
action  against  him.  seeking  the  removal  of  the  wharf,  and  for  damages  for  the 
injurv  occasioned,  bv  preventing  the  free  use  of  the  waters  of  the  river  in 
working  his  mill.  Held,  that  not  merely  apprehended,  but  actual  dai:  a 
(which  B.  failed  to  prove)  must  be  established  in  order  to  sustain  such  action 
.  Moo.  P.C.  (N.S.)  362]. 

Bv  the  law  of  Lower  Canada,  a  Public  Officer,  suing  on  behalf  of  the  public,  has  a 
right,  at  his  own  instance,  or  at  the  application  of  any  person  interested,  to 
call  for  the  demolition  of  any  work  erected  without  license  on  the  public 
domain,  and  he  is  no  more  required  to  prove  that  the  erection  has  occasioned 
actual  damage  to  the  public,  than  a  private  person  who  claims  of  a  wrongful 
invasion  of  his  propertv  is  obliged  to  prove  that  it  has  occasioned  actual 
daniaire  to  him  [2  Moo.  P.(  .     N  -     363]. 

Although  such  Officer  may,  if  he  thinks  proper,  take  proceedings  to  abate  the 
nuisance,  he  is  not  obliged,  nor  is  it.  in  all  cases,  his  duty,  to  interfere  2  Moo. 
P.C.  (N.S.)  363]. 

Two  of  the  Judges  in  the  Court  below  dissented  from  the  other  Judges  :  but  did 
not  express  their  reasons  in  Court  for  disagreeing  with  the  other  Judges. 
After  an  appeal  was  interposed  to  England.  th<  -  -  prepared  written 

judgments,  which  were  transmitted  to  England,  and  first  known  at  the  hear- 
ing -  '  _  : >art  of  the  printed  record  before  the  Judicial  Committee. 
h  course  observed  upon  and  condemned,  as  the  Judges'  opinions  should 
have  been  stated  publicly  at  the  hearing  in  the  Court  below,  and  not  have  been 
reserved  to  influence  the  decision  of  the  Court  of  appeal  [2  Moo.  P.«  N  S  I 
365]. 

The  Appellant  carried  on  the  business  of  a  miller,  at  Beauport.  and  was  the  owier 
of  lands  and  a  large  [342]  flour  mill  on  the  bank  of  the  river  Beauport,  by  the  waters 
of  which  the  mill  was  turned. 

This  mill  '     -  -  far  back  as  the  year  1  7^.">.  and  had  ever  since  been  worked 


*  Pre-    •     Lord  K     gsdown.  Sir  Edward  Ryan,  and  Sir  John  Taylor  Colei 
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by  the  Appellant,  and  those  through  whom  be  claimed.  It  was  formerly  in  the 
possession  of  and  worked  by  [nchereau  Duchesnay,  one  of  the  Seigneurs  of  Beauport, 
and  was  by  him  granted  to  the  Appellant's  predecessors,  by  deed,  dated  the  I  Ufa  of 
May,  1792,  with  all  the  rights  belonging  to  it.     A  special  covenant   ■■■  lined 

in  ilu'  deed  of  grant  that  the  purchasers,  their  heirs  and  successors,  should  be  entitled 
to  navigate  the  river  up  to  their  mill,  and  thai  the  grantor  and  Ins  heirs  and 
successors,  would  not  interfere  with  or  hinder  them  in  Buch  navigation. 

The  Respondent  was  the  owner  of  lands  on  the  other  side  of  the  river  Beauport, 
which  formed  part  of  the  Seigneury  of  Beauport,  and  he  also  traced  bis  title  from 
Duchesnay. 

In  the  year  1851,  the  Respondent  built  a  wharf  on  his  side  of  the  river,  a  little 
below  the  Appellant's  mill,  to  which  the  Appellant  objected,  alleging  that  it  en- 
croached upon  the  bed  of  the  river  and  injured  the  navigation  ;  but  no  proceedings 
were  then  taken.  In  the  mouth  of  <  letoher.  1S.">L\  the  Respondent  commenced  build- 
ing another  wharf,  in  continuation  of  the  former,  but,  as  alleged  by  the  Appellant, 

projecting  still  further  into  the  river,  and  the  Appellant,  while  the  wharf  was  still 
in  progress,  made  a  formal  protest  against  it.  of  which  the  Respondent  took  no 
notice.  The  Appellant,  thereupon,  on  the  29th  of  October,  1852,  brought  an  action 
in  the  Superior  Court  of  the  District  of  Quebec  against  the  Respondent,  Beeking  the 
removal  of  the  wharf  and  damages  For  the  injury  it  occasioned  to  his  mill. 

[343]  The  declaration,  after  setting  forth  the  Appellant's  title  to  the  mill  and  the 

use  of  the   waters,   alleged,   that   the   Plaintiff  and  his   predecessors  had   continually, 

and  \\  it  bout  interrupt  ion  for  a  long  period  of  I  ime,  namely,  for  the  last  one  hund  red 
yea  rs,  employ  ed  I  be  na1  oral  currenl  of  the  w  ater  of  the  river  Iieauport  for  the  work- 
ing of  the  machinery  of  the  mill,  and  without  which  the  mill  could  not  be  turned, 
worked,  or  in  any  way  used  :  that  the  rivei  Beauport  was  a  navigable  river,  and  as 
Buch  had.  until  the  grievance  complained  of,  been  navigable  from  the  mills  to  the 

river  St.  Lawrence,  and  had  been  used  and  enjoyed  by  the  Plaintiff  and  his  pre- 
decessors in  the  floating  of  bateaux  and  other  vessels  employed  by  them  in  conveying 
grain,  flour,  and  other  effects  to  and  from  the  mill:  yet  the  Defendant,  contriving 
and  wrongfully  and  unjustly  intending  to  injure  and  prejudice  the  Plaintiff  in 
this  respect,  and  to  deprive  him  of  the  use,  benefit,  and  advantage  of  working  his 
mill  as  he  had  heretofore  done,  and  of  right  ought  to  have  done,  and  to  injure  him  in 
his  trade  and  business  as  a  miller,  which  he  had  carried  on  at  the  mill  for  a  period 
of  seven  years,  and  still  carried  on  at  the  mill  on  the  16th  day  of  October  instant, 
and  on  divers  other  days  and  times  had  erected,  below,  and  lower  down  the  river 
than  the  lot  of  land,  buildings,  mill,  and  premises,  and  in  and  upon  the  river  Beau- 
port. a  certain  wharf,  which  nearly  traversed  the  whole  of  the  river,  at  a  distance 
of  one  or  two  acres,  or  thereabouts,  below  the  flour  mill,  and  which  wharf  materially 
altered  the  natural  course  of  the  river,  and  narrowed  the  channel  of  the  same  so 
much,  that  it  was  then  quite  impossible  for  the  Plaintiff  to  float  bateaux  and  other 
vessels  from  the  river  St.  Lawrence  to  the  mills,  as  be  [344]  w-as  accustomed  and  used 
to  do  before  the  erection  of  the  wharf:  and  the  Defendant,  had,  by 
means  of  the  wharf,  prevented  the  waters  of  the  river  from  running 
down  the  natural  channel  of  the  river,  and  confined  the  channel  to  so  small  a 
breadth  that,  whenever  the  waters  of  the  river,  from  freshets  or  otherwise,  became 
high,  the  waters  receded,  or  were  thrown  back  upon  the  mill  and  property  of  the 
Plaintiff,  whereby,  and  by  reason  of  the  Stillwater  thereby  occasioned,  the  mill 
could  not  be  tinned  or  worked  :  that  in  consequence  of  the  illegal  and  tortious  acts 
committed  by  the  Defendant  in  erecting  the  wharf,  the  Plaintiff  had  been  and  was 
still  prevented  from  using  the  waters  of  the  river,  and  could  not  work  his  mill  as 
theretofore,  which  he  otherwise  could  and  would  have  done  by  carrying  on  his  trade 
and  business  therein,  to  the  damage  of  the  Plaintiff  of  the  sum  of  £300  currency; 
and  the  summons  concluded  by  praying,  first,  that  the  Defendant  might  be  decreed 
within  eight  days,  or  such  other  time  as  the  Court  might  appoint,  to  demolish  and 
remove  the  wharf  so  as  to  allow  the  waters  thereof  to  have  and  take  their  natural 
current,  course,  and  channel,  the  same  way  as  they  did  prior  to  the  erection  of  the 
wharf:  secondly,  that  the  Defendant  might  be  ordered  to  pay  £300  currency  for 
damage  :  the  whole  without  prejudice  to  any  further  damages  that  might  be  sustained 
bv  the  Plaintiff  by  reason  of  the  erection  of  the  wharf. 

The  Respondent  pleaded  the  general  issue,  and  also  a  perpetual  peremptory 
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exception,  as  follows: — And  the  Defendant,  for  answer  unto  the  denuuide  of  the 
Plaintiff  in  the  declaration  of  the  Plaintiff,  not  confessing  nor  acknowledging  any 

of  the  matters  and  things  in  the  declaration  set  forth  and  alleged  to  be  [345]  true, 
save  and  except  that  the  Plaintiff  and  Defendant  are  opposite  riparian  proprietors, 
by  this  his  perpetual  exception,  peremptoire  en  droit,  saith.  that  the  Plaintiff  by  law 
cannot  have  or  maintain  his  action  against  the  Defendant,  if  any  he  hath,  for  or  by 
reason  of  the  matters  and  things  in  the  declaration  set  forth  and  alleged,  or  of  any 
or  either  of  them,  because  he  saith  that  the  dike,  or  wharf,  of  the  erection  of  which 
the  Plaintiff  complains,  was  and  is  built  and  situated  wholly  upon  the  property  of 
the  Defendant,  and  does  not  traverse  or'  project  into  the  river  Beauport,  but  has 
been  built  along  and  upon  the  bank  of  the  river,  and  runs  parallel  with  a  wharf  or 
pier  which  has  been  erected  upon  the  opposite  bank  by  the  Plaintiff,  and  that  the 
dike  so  erected  by  the  Defendant  has  been  raised  for  the  purpose  of  preventing  the 
oachment  of  the  river  upon  his  land:  and  that  long  previous  to  the  erection  of 
the  dike  by  the  Defendant,  the  Plaintiff  had  erected  a  pier  or  wharf  upon  the  opposite 
bank  of  the  river,  which  pier  extended  into  the  river  to  a  great  distance,  and  forced 
the  waters  and  current  thereof  towards  and  against  the  land  of  the  Defendant,  by 
reason  whereof  it  became  necessary  for  the  Defendant  to  erect  the  dike  for  his  own 
protection,  and  that  if  the  current  or  channel  of  the  river  had  been  in  any  way 
changed  to  the  prejudice  of  the  Plaintiff,  such  change  and  prejudice  had  been  made 
and  caused  bv  the  Plaintiff  himself  and  not  by  or  through  any  act  of  the  Defendant. 
And  the  Defendant  by  his  plea  further  alleged,  that  in  erecting  the  wharf  or  dike, 
the  act  complained  of  by  the  Plaintiff's  declaration,  he  exercised  a  right  which  every 
proprietor  so  situated  had  according  to  law.  and  that  if  any  in-[346]-convenience 
had  been  caused  thereby  to  the  Plaintiff  the  Defendant  was  not  responsible. 

On  these  pleas  issue  was  joined. 

Evidence  was  adduced  by  the  Appellant,  principally  with  a  view  of  establishing 
the  following  points: — First,  that  the  river  Beauport  was  a  tidal  and  public  river, 
and  navigable  at  spring  tides  as  high  as  the  Appellant's  mill.  Second,  that  the  land 
on  which  the  Respondent  had  built  the  wharf  was  covered  at  high  tide  during  a 
large  part  of  every  month.  Third,  that  the  wharf  projected  in  some  places  even  into 
the  bed  occupied  by  the  river  at  low  water.  Fourth,  that  there  existed,  previously 
to  the  erection  of  the  Respondent's  wharf,  two  channels  of  the  river,  which  flowed 
one  on  each  side  of  the  bank  on  which  the  wharf  was  subsequently  built,  thus  render- 
ing it  an  island  when  not  wholly  covered  by  the  tide  :  and.  lastly,  that  the  wharf  was 
very  injurious  to  the  Appellant  in  his  business  as  a  miller,  interfering  both  with  the 
navigation  of  the  river  and  the  working  of  the  mill. 

The  Respondent  examined  a  number  of  witnesses.  It  was  not  denied  that  the 
river  was  a  navigable  and  public  one.  and  that  the  ground  on  which  the  Respondent 
had  built  the  wharf  was  covered  with  water  at  high  tides.  The  Respondent  con- 
tended, however,  that  only  the  ground  covered  by  the  river  at  law  water  was  public 
property.  On  the  other  points  there  was  much  contradictory  evidence  to  that  ad- 
duced bv  the  Appellant.  Most  of  the  Respondent's  witnesses  spoke  of  the  river  as  it 
appeared  at  low  water  during  the  summer  months:  while  the  Appellant's  wit:  -•  - 
spoke  of  it  as  it  appeared  in  the  spring,  or  at  high  tides.  The  Respondent  also 
adduced  evidence  on  the  [347]  alleged  encroachments  of  the  Appellant  on  the  opposite 
bank  of  the  river. 

1    e  case  came  on  for  hearing  on  the  merits:  and.  on  the   18th  of  April,   1- 
the  Superior  Court  for  the  District  of  Quebec,  consisting  of  the  Judges.  Meredith, 
Morin,  and  Baddely,  pronounced  an  Interlocutory  judgment,  ordering  that  Experts 
should  be  appointed  to  examine  and  report  to  the  Court  on  the  following  sub 
namely,  the  state  of  the  then  existing  and  former  bed  of  the  river  Beauport  :  the 
net  ion.  if  any.  to  the  flow  of  the  water  in  the  shape  of  wharves,  or  otherwise: 
the  sufficiency  of  the  then  existing  outlet  for  the  discharge  of  the  water  of  the  river. 
and  the  effect  of  its  insufficiency  (if  found  insufficient)  on  the  mill  of  the  Appellant. 
The  Experts  were  authorized  to  examine  witnesses  as  to  the  stoppage  of  the  mill  bv 
the  rise  of  the  water  under  the  mill  wheel,  but  on  no  other  subject  :  they  were  dir 
to  avail  themselves,  however,  of  the  evidence  previously  taken  before  the  Court. 

Three  Experts  were  appointed,  who  proceeded  to  examine  and  measure  the  river, 
and  the  various  wharves  and  other  buildings,   and  heard   witnesses   both   for  the 
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Appellant  and  the  Respondent,  in  accordance  with  the  power  thai  had  been  given 
them.  They  were,  however,  unable  t"  agree  upon  a  Bingle  report  to  the  Court,  but 
the  third  Expert  joined  with  the  Appellant's  nominee  in  one  in  favour  of  the  Appel- 
lant.    The   Reapoi  iminee   presented   a  separate   report,   accompanied    by 

remarks  on  the  report  of  the  other  Experts.     Thi  -   were  accompanied  by 

plans,  showing  the  course  of  the  river,  and  its  depth  at  different  places  and  in 
different  states  "t"  the  tide,  as  well  as  the  position  and  height  of  the  various  wharves 
and  buildings  on  each  side  of  it. 

[348]  After  the  reports  of  the  Experts  had  been  received,  Mr.  Justice  Stuart, 
the  presiding  Judge  of  the  Superior  Court  for  the  District  of  (Quebec,  on  the  1st  of 
February,  1860,  gave  judgment  in  the  following  terms: — "The  Court,  having 
examined  the  proceedings  of  record,  the  evidence  adduced,  and  heard  the  parties, 
by  Counsel  on  the  merits,  considering  that  the  Plaintiff  hath  failed  t<>  establish  in 
evidence  that  the  Defendant  hath  erected,  or  caused  to  be  erected,  in  and  upon  the 
river  Beauport.  a  wharf  which  crosses  the  said  river  in  any  measure,  or  which 
obstructs  or  diverts  the  natural  course  of  the  same:  considering  that  the  river 
Beauport  is  alleged  and  proved  to  be  a  navigable  river,  and  that  any  obstruction 
to  the  same  would  be  a  public  nuisance;  and,  considering  that  no  action  by  an 
individual  lies  for  a  public  nuisance  unless  the  party  bringing  such  action  has 
received  special  and  particular  damage  therefrom;  considering  that  the  Plaintiff 
hath  failed  to  show,  in  evidence,  that  he  lias  received  any  special  or  particular 
damage  from  the  erection  of  the  wharf  complained  of,  doth  dismiss  the  present 
action,  with  cos  - 

From  this  decision  the  Plaintiff  appealed  to  the  Court  of  Queen's  Bench  for 
Lower  Canada. 

The  appeal  was  argued  before  the  Chief  Justice.  Sir  Louis  Hypolite  La  Fontaine, 
and  the  Puisne  Judges,  Aylwin,  Duval.  Meredith,  and  Mondelet.  On  the  7th  of  May. 
1861,  the  Court  of  Queen's  Bench  gave  judgment,  confirming  the  decision  of  the 
Superior  Court  of  the  District  of  Quebec.  Mr.  Justice  Aylwin  and  Mr.  Justice 
Duval  dissented  from  the  majority  of  the  Court. 

An  appeal  from  this  judgment  was  allowed  by  the  Court  to  the  Queen  in  Council, 
when,  with  the  record  of  the  proceedings  in  the  action,  there  was  [349]  transmitted 
the  opinions  of  the  Judges.  Aylwin  and  Duval,  which  it  appeared  were  prepared  after 
judgment  had  been  pronounced  in  open  Court. 

The  appeal  now  came  on  for  hearing. 

The  Attorney-General  (Sir  R.  Palmer)  and  Mr.  H.  Mason  Bompas,  for  the  Appel- 
lant.— Our  contention  is.  that  the  judgment  of  the  Superior  Court  of  Lower  Canada 
was  incorrect,  that  it  was  contrary  to  the  evidence  in  the  action  and  the  law  of  the 
Colony,  and  ought  to  have  been  reversed  by  the  Court  of  Queen's  Bench  on  the  appeal. 
Twi.  of  the  Judges  of  the  Court  of  Queen's  Bench,  Duval  and  Aylwin.  were  in  our 
favour,  and  have  transmitted  to  this  Court  their  opinions,  both  upon  the  law  and 
the  tacts  of  the  case.  They  are  worthy  of  the  very  highest  consideration,  and  we  rely 
with  confidence  on  the  grounds  and  authorities  stated  and  referred  to  by  those 
learned  Judges.  It  is  remarkable  that  the  reasons  of  the  three  other  Judges,  who 
formed  the  majority  against  us.  scarcely  contain  any  allusion  to  the  law  of  the  case. 
or  the  legal  authorities  applicable  to  the  question  at  issue.  They  proceeded  entirely 
upon  the  evidence,  and  upon  that  evidence,  as  interpreted  by  them,  they  formed  their 
judgment. 

There  really  is  no  dispute  regarding  the  title  to  the  land  on  either  side  of  the 
river.  We  pleaded  our  title,  which  is  substantially  admitted  by  the  Respondent. 
As  regards  any  rights  we  may  claim  from  the  original  grant :  both  of  us  derive  our 
title  from  Inchereau  Duchesnay.  who  was  the  original  Seigneur  of  Beauport.  The 
river  Beauport  within  the  seigneury  is  a  tidal,  and.  therefore,  a  public  river,  and  is 
navigable:  and  the  Respondent  has  so  built  his  wharf,  that  it  projects  into  the  bed 
of  the  river,  narrows  and  to  a  great  extent  obstructs  the  [350]  navigation  of  the 
river,  and  by  confining  the  waters  to  a  narrow  channel  at  certain  seasons,  namely, 
at  spring  and  flood  tides,  interferes  with  the  working  and  the  legal  enjoyment  of 
the  Appellant's  ancient  mill.  The  building  of  the  wharf  impeded  the  navigation  of 
the  river  and  interfered  with  the  flow  of  the  water  to  the  Appellant's  mill,  whereby 
he  has  suffered  special  damage  sufficient  to  entitle  him  to  sue  the  Respondent  on  his 
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own  behalf,  even  though  the  acts  of  the  latter  are  a  public  nuisance  :  for  the  right 
of  an  individual  to  maintain  a  private  action  for  an  injury  sustained  by  him,  by 
which  the  public  is  affected,  co-exists  with,  and  is  independent  of  the  public  remedy. 
It  is  not  pretended  that  the  Respondent  has  acquired  any  title  by  prescription. 
Although  it  is  not  pleaded,  it  may  be  inferred  from  the  declaration  that  the  encroach- 
ment is  on  land  forming  part  of  the  bed  of  t he  river  Beauport.  As  this  is  a  public 
as  well  as  a  private  injury,  it  is  in  this  double  aspect  of  the  grievance  that  the  action 
is  framed.  Such  an  action  is  well  known  to  the  old  French  law,  the  law  prevailing 
ni  Lower  Canada,  as  an  action  En  demolition  de  noun'  D  on  de 

liouvel  oewvre.  Li  Conseil  de  Pierre  De  Fontaines,  on,  Traiti  de  I'ancienne  Juns- 
prudence  Francaise.  Ed.  par  M.  Marnier,  ch.  18,  sec.  3,  p.  177  [Ed.  Paris,  1846]. 
;aken  from  the  Novi  operis  nuntiatione  of  the  Roman  law.  described  in  the 
I'romptuarium  Juris,  of  Constantine  Harmenopolus,  Lugduni,  l.'W.  apud  Gudlelmum 
Laermarium,  Lib.  II.  tit.  4.  p.  141'.  The  principles  on  which  it  is  founded,  and  the 
rules  by  which  Courts  of  Justice  arc  to  be  guided  in  adjudicating  on  cases  of  this 
kind,  are  clearly  laid  down  by  various  Jurists,  who  have  written  on  the  subject. 
Bouteiller.  Sommt  [351]  rurale,  Liv.  II.  tit.  32.  p.  827.  [Ed.  par  L.  C.  Le  Caron, 
Paris.  1611]:  Troplong,  Traite  de  la  Prescription,  Tom.  1.  No.  313,  says.  "  Ct  n'est 
pan  contre  un  dommage  came  qu'on  voulc  ■  venir,  mats  ■untie  un  danger  on 

tort  a  venir."  The  same  doctrine  will  be  found  in  Merlin's  Repertoire  de  Juris- 
prudence, vo.  "  Denunciation  de  nouvel  oeuvre"  Tom.  VII..  No.  6,  p.  395.  Daviel, 
Traiti  des  Cours  d'Ean,  Tom.  II..  -No.  471.  p.  413,  a  work  of  great  authority,  both 
on  the  law  and  practice  in  actions  like  this.  The  action  is  a  possessory  action, 
resembling  in  some  respects,  the  proceeding  by  injunction  in  the  Court  of  Chancery. 
but  being  founded  on  the  Civil  Law  must  lie  brought  within  a  year  and  a  day:  and 
all  the  authorities  shew,  that  as  a  question  of  law.  the  right  of  the  Appellant  to  bring 
such  an  action  against  the  Respondent  is  undoubted,  assuming  the  facts  pleaded  to 
be  true,  and  that,  even  if  as  is  alleged  by  the  Respondent,  the  Appellant  had  at  the 
commencement  of  the  action  sustained  no  pecuniary  loss,  it  is  sufficient  to  prove  that 
the  work  complained  of  may  be  attended  with  injury  to  the  Appellant.  By  the  law 
of  Lower  Canada,  all  the  land  covered  by  a  tidal  river  at  ordinary  spring  tides  is 
public  property  :  this  was  the  Roman  law  as  regards  the  channel  of  navigable  rivers. 
Traite  du  Domaint  Publique,  par  Proudhon,  Vol.  III..  No.  840,  p.  192.  et  seq.;  and 
would  have  extended  to  tidal  waters,  had  such  been  in  the  contemplation  of  the 
authors  of  the  Dig.  B.  XLIIL.  tit.  12.  ~.  8.  The  Respondent,  therefore,  by  erecting 
his  wharf  on  land  so  accustomed  to  Vic  covered,  has  encroached  on  the  public  high- 
way. This  he  had  no  right  to  do.  for  by  the  law  of  Lower  Canada  the  Seigneur,  as 
such,  has  no  right  over  navigable  rivers,  and  the  Seigniorial  Act  of  1854  [352] 
declares,  that  they  have  no  other  rights  over  navigable  rivers  and  streams  than 
specially  conveyed  to  them  by  their  grants.  The  whole  law  on  this  subject  has 
been  collected  in  a  work  of  great  authority  and  research  by  M.  Lelievre  et  Angers, 
entitled  "  Seigniorial  Questions,"  being  the  compilation  of  the  decisions  of  the  Courts 
of  Lower  Canada  on  such  questions:  in  Vol.  I.,  p.  68,  69,  131,  '572.  and  Vol.  II..  p. 
0.    1  •"■.  83,  and  41.  g.;  and  fully  establishes  the  positi  ontend  for.  namely, 

that  the  right  of  the  river  is  a  public  right,  and  cannot  be  infringed  with  impunity 
by  any  one,  the  soil  of  the  river  being  vested  in  and  belonging  to  the  Crown.  These 
decisions  are  in  conformity  with  the  Roman  law.  which  is  the  foundation  of  the 
French  law.  Dig.  B.,  XLIIL.  tit.  12.  sees.  1  and  :'•.  as  well  as  the  French  law.  the 
whole  of  which  is  to  be  found  in  the  Traite  de  hi  Legislation  >t  d-  hi  Pratiqy  • 
Coins  d'Eau,  par  Daviel.  [Ed.  Paris.  1845,]  3  vols.  8vo,  and  is  especially  set  forth  in 
paragraphs  32,  60,  61,  67,  68,  130,  hi.").  171,  174  and  964.  The  Civil  Law.  which  is 
in  this  respect  identical  with  the  law  of  Lower  Canada,  is  most  ably  stated  and 
illustrated  by  Chancellor  Kent  in  his  Commentaries,  Vol.  III..  Part  6,  Lis-.  .VJ.  p.  439, 
who  exhausts  the  subject  and  the  authorities  applicable  to  it.  Mr.  Justice  Aylwin, 
in  the  elaborate  opinion  transmitted  to  this  Court,  relics  for  the  law  of  the 
very  much  on  that  authority. 

Mr.  Gugy,  the  Respondent,  an  Advocate  of  the  Canadian  Bar.  in  person. — Both 
Courts  in  the  Colony,  after  a  litigation  of  upwards  of  eleven  years,  have  decided, 
upon  mature  deliberation,  against  the  claim  set  up  by  the  Appellant  to  interfere 
with  the  election  of  the  wharf  erected  [353]  by  me.  for  the  purpose  of  proti 
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my  own  property.    The  attention  of  the  Court  baa  been  already  draw: be  nature 

and  frame  of  the  pleadings,  and  it  is  material  to  bear  in  mind  thai  there  is  do 
averment  in  the  declaration  and  conclusion,  thai  whal  is  buill  upon  is  pari  of  the 
bed  of  the  river,  and  such  Eacl  i  annol  be  inferred  Erom  t  be  declaral  ion  us  attempted 
by  i  lie  Appellanl  's  Counsel.  He  must  establish  his  rase,  sec  milium  aUt  gata  <  t  probata. 
The  misfeasance  alleged  in  the  declaration  was  net  proved  l>y  the  evidence.  1 
maintain    here,   as    I    bave   di in    mv   ilel'enee   to   the   action,    thai    by   erecting   the 

wharf  in  question  I  have  done  do  more  than  exercise  the  right  vested  in  every  pro 
lirit  imri  mi  ruin,  and  for  which  I  am  not  responsible  to  the  Appellant.  No  such 
action  could  be  brought  by  the  law  of  Lower  Canada  excepl  by  the  Public  Officer  on 
behalf  of  the  public,  as  in  an  indictment  for  a  nuisance.    Rex  v.  Tin  Dirt  ctors  of  the 

Bristol  Dark  l 'mi/ /urn  1/  ( 1 '_'  East.  I.'il).  The  action  was  commenced  on  the  29th  of 
October,  1852,  the  cause  of  act  inn,  as  stated  in  the  declaral  ion.  accruing  on  the  I  tith 
of  the  same  month,  for  it  was  not  until  that  day  that  I  lie  wharf  was  completed.  j  u-l , 
therefore,  tin  rleeii  days  previous  to  the  Commencement  of  the  act  ion.  for  which  time 
only  the  damages,  if  any,  could  be  laid.  To  enable  the  Appellant  to  recover  in  such 
an  action  as  this,  lie  must  prove  the  existence  of  a  wharf  which  traverses  some  part 
of  the  bed  of  the  river  so  as  to  impede  the  navigation,  as  well  as  interfere  with  the 
enjoyment  of  his  mill.  Now,  no  such  case  as  this  is  made  here.  The  wharf  com- 
plained of  is  built  on  a  bank  several  feet  above  the  ordinary  channel  along  the  edge 
of  the  river.  It  was  built  by  me  to  protect  my  own  [354]  land  from  one  of  the  neces- 
sary consequences  produced  by  the  Appellant's  encroachment  in  erecting  a  wharf  on 
the  opposite  bank.  It  was  an  act  in  self-defence,  as  my  side  of  the  river  was  exposed 
to  abrasion. 

Now,  respecting  the  evidence  derived  from  the  report  of  the  Experts,  reference 
to  them  was  made  by  the  Court,  <  /  uu  ro  motu,  in  spite  of  the  remonstrances  on  my 
part,  and  their  report  extends  to  and  includes  a  period  long  anterior  to  the  time 
when  the  damage  is  stated  by  the  declaration  to  have  occurred.  Without  com- 
menting on  the  character  of  the  Experts  or  their  mode  of  conducting  the  investiga- 
tion, both  of  which  are  seriously  impeached  by  the  witnesses  in  the  cause,  it  is 
sufficient  to  insist  that  Experts  are  not  Judges,  as  they  have  been  treated  in  this 
case,  but  witnesses,  and  as  such  open  to  every  objection  that  can  be  made  to  wit- 
nesses. This  ought  to  have  excluded  the  report  of  the  two  Experts,  the  nominees  of 
the  Appellant  and  the  Court,  who  exceeded  their  powers,  and  renders  that  of  the 
third  Expert  the  only  reliable  evidence  on  which  this  Court  can  act.  Ferriere, 
Cuiitiiriii  ilr  Paris,  Art.  184,  p.  1493,  Art.  185,  p.  1509,  and  the  Commentary  on  the 
Ordonmance  du  Roi  Ghas.  EX.,  Vb.  p.  1509;  Denisart,  vo.  "  Experts,"  Tom.  VIII.,  p. 
326,  s.  7  :  Bourjou,  Droit  Conwvwn  de  la  France,  Tom.  II.,  p.  29  ;  Actes  de  Notorifte 
do7vn.es  au  Chdtelet  de  Paris,  par  Denisart,  p.  107;  Merlin,  Repertoire,  de.  Juris- 
prudence, ro.  "Expert,"  Tom.  A'.,  p.  28;  Denisart,  vo.  "Expert,"  ro.  "Rapport 
iVEipi  /,."  Tom.  II..  p.  381,  s.  19-20  :  ib.  Tom.  IV.,  p.  105. 

Secondly,  the  banks  of  navigable  rivers  (differing  in  that  respect  from  the  sea- 
shore) belong  to  the  riparian  owners.  This  is  stated  by  Milliard  on  the  law  of  [355] 
Torts,  Vol.  II..  p.  106.  He  says,  ''one  of  the  accompaniments  of  a  river,  technically 
so  called,  is  the  bank.  It  is  said  the  banks  of  a  river  are  those  elevations  of  land 
which  confine  the  waters  when  they  rise  out  of  the  bed,  and  the  bed  is  that  soil  so 
usually  covered  with  water  as  to  be  distinguished  from  the  banks  by  the  character  of 
the  soil  or  vegetation,  or  both,  produced  by  the  common  presence  and  action  of  flow- 
ing water."  Denisart,  Collection  de  DScisions  Nouvelles,  Tom.  VI.,  p.  606  [Ed.  1787], 
cit  ing  the  decisions  of  the  Parliament  of  Bordeaux,  the  3rd  Mai,  1782,  and  21st  Avril, 
17S  1.  ami  the  controversy  between  the  King  and  the  Parliament  of  Bordeaux,  Daviel, 
Trmti  ilrs  Court  iVEiiii.  Tom.  1,  52,  where  the  same  cpiestion  was  raised  between 
the  King  and  the  Parliament  of  Rouen.  Ordonmance  de  In  Marine  Porte,  Liv.  1.  tit. 
6,  art.  1,  610.  relates  only  to  the  sea-shore,  not  to  the  banks  of  rivers.  Merlin,  Ques- 
tions de  Droit,  Tom.  XIV.'  ro.  "  Rwages  </i  In  Mer,"  p.  1 16.  [Ed.  Brussels.  1829,]  citing 
from  the  decisions  of  the  Courts  of  the  highest  resort,  one  of  which,  the  fourth,  p. 
1  17.  related  to  a  marsh  or  meadow,  covered  at  every  equinox  by  the  tide.  lying  at 
the  confluence  of  the  rivers  Vire  and  de  Taute,  distant  only  about  three  miles  from 
the  sea,  and  separated  from  it  merely  by  a  sand  bank  called  Banc  Blanc.  In  this 
case  the  parties  interested  successfully  maintained  that  the  marsh  or  meadow,  being 
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the  bank  of  the  river,  could  not  be  reputed,  in  the  language  of  the  Ordonnance  de 
la  Marine.  les  bords  et  rivages  de  la  mer.  tant  parceq  ent  eloignes  de  la 

mer  d'un*  lieue  que  parceq'  ent  baignees  des  eaux  des  rivieres  de  Taute  et 

de  F  A-  gel's  Treatise  on  Tidal  Waters.  "Ed.  Boston.  U.S..   1847,]  [356]  si 

that  the  English  rule,  as  laid  down  by  Lord  Hale  and  other  writers  is.  that  the  soil 
which  is  overflowed  by  high  spring  tides  at  any  time  does  not  properly  come  under 
the  denomination  of  shore,  and  consequently  the  sovereign  and  public  right  is  not 
of  that  large  extent.  The  rule  of  the  Common  law  is.  that  the  shore  is  that  land  only 
which  is  usually  overflowed  by  ordinary  tides.  Daviel.  Trait*  des  Cours  (PBau, 
Tom.  I.,  p.  62.  adopts  the  same  rule.  Proudhon.  Du  domain*  public,  Tom.  III.,  p. 
-  N  3.  999-1001.  This  brings  me  to  the  question  of  alluvial  deposits,  made  by 
an  inundation,  freshet,  or  torrent,  described  and  defined  by  the  same  author,  ib. 
N  .  all  the  authorities  agree  that  all  increment  by  alluvium  on  the  banks 
of  navigable  rivers  becomes  the  property  of  the  riparian  owner.  Denisart,  Tom. 
I  .  "  AHuvion,"  p.  466.     Denisart.  Domain*  de  la  Couronnt,  p.  606,  citing  the 

decisions  of  the  Parliament  of  Bordeaux  ■■:  3  Mai,   1782,  and  .1  Avril.  17S4.  con- 
firmed subsequently  by  Letters  Patent,  ib.  p.  609.     Daviel.  Traite  des  Court  «" 
is  to  the  same  effect,  confirming  this  position.     Nbe.  122.  123.  1  "26.  134.  135.  and 
139. 

Then,  if  such  is  the  law  with  regard  to  the  banks  and  alluvial  soil  of  a  navigable 
river,  as  I  insist  these  authorities  fully  establish,  it  follows  that  every  riparian 
owner  has  a  right  to  fortify  his  bank  against  the  effects  not  only  of  a  torrent  or 
freshet,  but  especially  where,  as  in  this  case,  the  current  of  the  river  has.  by  the 
act  of  the  Appellant,  been  made  to  inipinee  upon  and  undermine  the  bank  so 
fortified.     Daviel.  Traite  det  .  X  >>.   126.  127.  384,  692.     With  regard 

to  the  opinions  of  Mr.  Justice  Aylwin  and  Mr.  Justice  Duval,  however  high  their 
authority,  such  opinions  ought  not  to  have  [357]  I  een  printed  with  the  papers,  and. 
I  submit,  form  no  part  of  the  record.  Xeither  of  these  learned  Judges  delivered  any 
judgment  at  the  hearing,  but  contented  themselves  simply  with  dissenting  from  the 
majority  of  the  Court,  and  the  elaborate  argument  framed  by  them  subsequent  to 
the  decision  of  the  case,  and  transmitted  with  the  papers  in  the  appeal,  is  an  entire 
surprise  to  me.  and  ought  never  to  have  been  produced. 

The  ease  stood  over  for  consideration.     Judgment  was  now  delivered  by 

Lord  Kingsdown  (Feb.  15.  L864  . — It  appeared  to  their  Lordships  at  the  hearing 
of  this  appeal  that  some  of  the  points  both  of  law  and  of  fact,  so  elaborately  argued 
at  the  Bar.  were  immaterial  to  the  decision  of  the  only  question  which  is  open  to 
them  upon  the  record.  A  further  examination  of  the  papers  has  confirmed  that 
opinion. 

The  Appellant  is  the  owner  and  occupier  of  a  water-mill  on  one  side  of  the  river 
Beauport.  The  Respondent  is  the  owner  of  the  domain  of  Beauport,  on  the  other 
side  of  the  river. 

In  the  month  of  October.  1852.  the  Respondent  erected  a  wharf  on  land  which  he 
•     -  part  of  his  estate. 

The  Appellant  alleged,  that  this  wharf  was  injurious  to  him:  and  on  the  29th 
of  October.  1852,  he  commenced  an  action  against  the  Respondent  in  the  Superior 
Court  of  Lower  Canada,  and  on  the  same  day  filed  his  declaration. 

After  setting  forth  the  Appellant's  title  to  the  mill,  and  stating  that  he  and 
-  .  title  had  for  a  hundred  years  used  the  natural  current  of  the 
[358]  river  for  working  the  machinery  of  the  mill,  the  declaration  contained  the 
following  allegations:  that  the  Beauport  is  a  navigable  river,  and  has,  until  the 
grievance  hereinafter  complained  of.  been  used  by  the  Plaintiff  and  his  prede*. 
in  the  'ix  and  other  vessels  employed  by  them  in  conveying  grain, 

flour,  and  other  effects  to  and  from  the  said  mill:  that  the  Defendant,  intend: 
injure  the  Plaintiff  in  his  business  of  a  miller,  did,  between  the  16th  day  of  October 
preceding  and  the  date  of  the  issue  of  the  summons  (that  is.  the  29th  of  October), 
erect,  lower  down  the  river  than  the  Plaintiff's  mill,  and  in  and  upon  the  river 
Beauport.  a  certain  wharf,  which  nearly  traverses  the  whole  of  the  river,  and 
which  materiallv  alters  the  natural  course  of  the  river,  and  narrows  the  channel  of 
-inie  so  much  that  it  is  now  impossible  for  the  Plaintiff  to  float  bateaux  or 
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other  vessels  to  the  mill  as  he  was  used  to  do;  and  thai  the  Defendanl  he 
by  means  of  the  wharf,  prevented  the  waters  of  the  river  from  running  down  the 
natural  channel,  and  compressed  the  channel  to  so  small  a  breadth  thai  whenever 
the  water's  of  the  river,  from  the  freshets  or  otherwise,  become  high,  the  waters 
recede  or  are  thrown  back  upon  the  Plainl  iff's  mill,  by  reason  whereof,  and  bj  mi. ■au- 
di' the  Stillwater  thereby  occasioned,  the  mill  cannot  lie  worked,  ami  that  in  con- 
sequence nt'  the  illegal  ami  tort  in  us  acts  of  the  Defendant  in  erecting  the  wharf,  the 
Plaintiff  has  been,  and  still  is,  prevented  from  using  the  waters  of  the  river  ami 
working  his  mill,  as  he  otherwise  would  have  done,  to  l>is  damage  of  the  sum  of 
X.'iOtl  currency.  The  conclusions  of  the  summons  are  First,  that  the  Defendant 
may  be  decreed,  within  eight  days,  [359]  or  such  other  time  as  the  Court  may 
appoint,  to  demolish  and  remove  the  wharf,  and  that  in  default  of  his  doing  BO  the 
Plaintiff  may  be  authorized  to  do  so,  at  the  Defendant's  expense.  Second,  that  the 
Defendanl  may  lie  ordered  to  pay  il'-'AH)  currency  for  the  damage  aforesaid,  and 
costs.  The  whole  without  prejudice  to  any  further  damages  that  may  be  sustained 
by  the  Plaintiff  by  reason  of  the  erection  of  the  wharf. 

The  Defendant  in  his  answer  denied  generally  the  allegations  of  the  Plaint  ill', 
and  pleaded  various  special  matters,  lioth  of  law  and  of  fad.  to  which  it  is  not 
necessary  to  advert. 

The  cause  being  at  issue,  a  great  deal  of  evidence  was  produced  on  both  sides, 
and  in  April,  1857,  the  Court  referred  it  to  three  Gentlemen  as  Experts,  to  make 
inquiries  ami  report  to  the  Court  their  opinion  on  several  of  the  matters  in  dispute, 
with  directions  upon  one  particular  point  to  receive  further  evidence. 

These  Gentlemen  differed  amongst  themselves,  two  concurring  in  a  report,  and 
the  other  making  a  separate  report  :  and,  after  much  expense  and  delay,  finally  the 
cause  came  on  for  hearing  before  the  Superior  Court — Mr.  Justice  Stuart  being  the 
Judge  present,  when  the  Order  of  the  1st  of  February,  1860,  was  pronounced  {ante 
[2  Moo.  P.C.  (N.S.)J,  p.  348). 

From  this  decision  the  Plaintiff  appealed  to  the  Court  of  Queen's  Bench,  and 
that  Court,  by  a  majority  of  three  Judges  to  two,  affirmed  the  judgment,  and  from 
the  decision  of  these  two  Courts  the  present  appeal  is  brought  to  Her  Majesty  in 
Council. 

The  only  question  on  which  it  is  our  duty  to  advise  Her  Majesty  is,  whether  the 
judgment  dismissing  the  action  ought  to  be  reversed  or  varied  ;  in  [360]  other 
words,  whether  the  Appellant  at  the  hearing  below  established  a  case  which  entitled 
him,  sec  a  ml  a  in  allegata  et  probata,  to  any  relief. 

The  action  is  founded  on  the  allegation  of  damage  caused  to  the  Plaintiff  by 
the  tortious  act  of  the  Defendant.  It  complains  both  of  injury  already  suffered 
before  the  commencement  of  the  action,  and  of  continuing  injury,  and  seeks  ap- 
propriate relief  in  respect  of  each  complaint — compensation  in  money,  for  the 
first;  and  demolition  of  the  wharf,  for  the  second. 

The  Courts  below  have  found  that  the  Plaintiff  has  failed  to  prove  any  damage 
whatever  sustained  by  him  from  the  works  of  the  Defendant,  either  before  the 
commencement  of  the  action  or  subsequently. 

Can  we  say  that  either  of  these  findings  is  erroneous? 

As  to  the  first,  its  propriety  was  hardly  disputed  at  our  Bar,  and,  indeed,  it  did 
not  admit  of  dispute. 

As  to  the  second,  although  there  is  a  great  deal  of  conflicting  testimony,  and  much 
room  for  doubt,  two  Courts  have  come  to  a  decision  in  favour  of  the  Defendant. 
The  question  is  one  upon  which  the  Judges  in  the  Colony  are  more  competent  to  form 
an  opinion  than  we  can  be;  and  it  is  not  the  habit  of  their  Lordships,  in  this  Com- 
mittee, to  advise  an  alteration  of  a  judgment,  unless  they  can  see  clearly  that,  upon 
some  point,  there  has  been  a  miscarriage  in  the  inferior  Courts.  This  we  are 
unable,  in  the  present  case,  to  discover.  The  observations  of  Mr.  Justice  Meredith 
show  that  he  has  examined  the  case  with  the  utmost  care  and  impartiality  ;  and  the 
clearness  and  temper  with  which  he  expresses  the  conclusion  at  which  he  has 
arrived  add  great  weight  to  his  opinion. 

It  was  said,  however;  and  this  is  the  point  relied  [361]  on  by  the  dissenting 
Judges;  that  it  was  unnecessary  for  the  Plaintiff  in  the  action  to  prove  actual 
damage;  that  the  action  might  be  maintained   as  one  of  dena-nciatiun   ih    nuiiiel 
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oeuvre,  and  that  in  such  action  it  is  sufficient  to  prove  that  the  work  complained  of 
will,  or  probably  may.  be  attended  with  injury  to  the  Plaintiff. 

But  the  action  of  denonciation  de  nouvel  oeuvre  is  of  a  different  description 
from  the  present  :  is  founded  upon  a  different  state  of  circumstances  :  and  seeks 
different  relief.  In  such  an  action  the  Plaintiff  claims  protection  against  a  work 
commenced,  and  still  in  progress,  by  which,  if  completed,  he  alleges  that  he  will  be 
injured. 

If  such  an  action  be  brought  it  appears  that  the  Judge  may  either  interdict  the 
further  progress  of  the  work,  or  require  security  to  be  given  by  the  Defendant  to  the 
Plaintiff  against  any  injury  which  he  may  sustain  :  but  when  the  work  is  completed 
this  form  of  action  is  no  longer  competent. 

This  appears  to  have  been  the  law  of  Rome.  In  the  Dig.,  Lib.  XLIIL.  tit.  XV.. 
"  De  Ripa  munienda,"  after  a  statement  that  any  protection  to  the  banks  of  a  public 
river  must  be  made  in  such  a  manner  as  not  to  hinder  navigation,  so  that  any  person 
who  apprehends  injury  from  the  work  may  apply  to  the  praetor  for  an  interdict  to 
restrain  it,  and  may  obtain  security,  we  find  this  passage: — J  5.  " Etemm  curan- 
dum  fuit.  ut  eis  ante  opus  factum  eaveretur.     Nat  its  factum,  perseqitendi 

hoc  Interdicto  nulla  facultas  ■>»/'  wrasi  quid  damm  postea  datum  fuerit :  sed 

Lege  Aquilia  t  vm  est." 

The  law  and  form  of  procedure  of  Rome  seem  in  this  respect  to  have  been  adopted 
into  the  law  of  France. 

In  Daviel.  "Traite  de*  Cows  d'Eau."  tit.  ""  Bu  [362]  domaine  public,"  par. 
471,  it  is  distinctly  laid  down  that,  by  the  old  French  Law.  that  is.  by  the  law  now 
prevailing  in  Lower  Canada,  the  denonciation  de  nouvel  oeuvre  could  only  be  main- 
tained, if  instituted  before  the  work  was  completed,  though  by  an  alteration  intro- 
duced by  the  French  Code,  the  law  in  this  respect  is  now  altered,  and  the  action 
mav  be  maintained  in  respect  of  a  work  either  "  fait  ou  commence."  The  author 
saVs  : — "  Je  dis  nouvel  oeuvre  fait  ou  commence.  Sous  I'ancienne  jurisprudence, 
la  denunciation  n'itait  phis  recevable  du  moment  que  le  nouvel  oeuvre  etait  termini: 
e'est  ce  que  cette  action  avait  de  special,  comrne  awssi  la  faculte  pour  Tauteur  du 
nouvel  oeuvre  de  continuer  son  travail  en  dormant  caution,  et  la  restriction  du 
droit  du  Juge  a  suspendre  les  travaux,  sans  pouvoir  les  faire  detruire.  Mais,  sous 
notre  nouveau  droit  la  denonciation  de  nouvel  oeuvre  est  assimilee  aux  autres 
actions  possessoires,  parceque  les  lois  tiont  pas  reproduit  les  conditions  particu- 
lieres  qui  la  caracterisaient  autrefois." 

In  this  case  there  is  no  doubt  that  the  work  was  completed  before  the  action  was 
commenced,  and  the  relief  sought  is  different  from  that  which,  according  to  Daviel, 
could  be  granted  in  an  action  of  denonciation  de  nouvel  oeuvre.  But  even  if  the 
present  suit  could  be  regarded  as  an  action  of  this  description,  it  would  be  equally 
met  by  the  objection  that  the  Plaintiff  had  failed  to  prove  that  the  work  would  be 
injurious  to  him. 

It  was  then  said  that,  however  the  law  might  be.  if  the  bank,  on  the  face  of  which 
this  wharf  is  built,  were  the  private  property  of  the  Defendent.  a  distinction  is  to 
be  made,  because  the  bank  is.  in  truth,  part  of  the  bed  of  the  river  and  a  portion  of 
the  public  domain,  and  that  a  work  erected  upon  it  is  a  public  [363]  nuisance,  of 
which  anv  person  interested  has  a  right  to  complain. 

That  the  bank  in  question  is  part  of  the  bed  of  the  river,  and  a  portion  of  the 
public  domain,  is  not  in  term,s  alleged  by  the  pleadings.  The  averment  was  said  at 
the  Bar  to  be  contained  inferentially  in  the  statement  that  the  wharf  erected  by  the 
Defendant  nearlv  traverses  the  whole  of  the  river,  which  it  would  not  do  unless  the 
bank  formed  part  of  the  river.  If  the  fact  were  essential  to  our  decision  in  this 
case,  we  should  feel  great  difficulty  in  holding  that  the  Plaintiff  had  either  sufficiently 
put  it  in  issue  by  his  declaration,  or  established  it  by  evidence. 

But  it  is  not,  in  our  opinion,  necessary  to  decide  this  question.  The  law  of 
Lower  Canada,  as  we  collect  it  from  the  authorities,  seems  to  stand  thus: — An 
Officer  suing  on  behalf  of  the  public  has  a  right  at  his  own  instance,  or  on  the 
application  of  any  person  interested,  to  call  for  the  demolition  of  any  work  erected 
without  licence  on  the  public  domain,  and  he  is  no  more  required  to  prove  that  the 
erection  has  occasioned  actual  damage  to  the  public  than  a  private  person,  who 
complains  of  a  wrongful  invasion  of  his  property,  is  obliged  to  prove  that  it  has 
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occasioned  actual  damage  to  him.  But,  although  such  an  Officer  may,  if  he  think 
proper,  take  proceedings  to  abate  the  nuisance,  he  is  nol  obliged,  uor  is  it  in  all  cases 
his  duty,  i"  interfen  a  case  of  this  kind  is  put  by  Proudhon  Traite  du  domain 
public,  Tom.  111.,  p.  192,  No.  B20)  in  a  passage  cited  by  Mr.  Justice  Avium.  Be 
Bays,  "  It  may  be  that  in  the  case  of  a  dyke  erected  in  the  bed  of  a  navigable  river 
the  dyke  may  do  no  injury  to  the  actual  state  of  the  navigation,  as  being  buill  in  an 
arm  of  the  river  where  navigation  [364]  is  not  practised,  and  which  nevertheless 
does  no!  on  thai  account  cease  to  be  a  part  of  the  public  domain." 

This  supposed  case  has  much  resemblance  to  the  present.  The  pari  icular  portion 
of  the  river  where  the  channel  is  said  to  have  been  contracted  does  imi  appear  to 
have  been  actually  in   use  by  the  public  for  the  purposes  of  navigation. 

If  the  Public  Officer   refuse  to  interfere,  an   individual  who  .suffers  injury  is  not 

prejudiced:  he  has  still  his  action  prvvie,  by  which  he  may  recover  damages  for 

injury  already  sustained,  and  the  abatement  of  the  cause  of  such  injury  for  the 
future.  The  public  and  private  action  are  said  to  be  not  only  dependent  of  each 
other,  but  essentially  distinct  in  their  object.  The  fact  that  the  place  where  the 
work  is  erect  I'd  is  public  property  is  of  course  very  important  in  both  cases,  in  n 
to  the  right  of  the  Defendant  to  do  what  he  has  done,  but  it  does  not.  accordii 
the  law.  as  we  can  collect  it  from  the  authorities,  supersede  the  necessity  of  the 
Plaintiff  in  a  private  aotion  proving  thai  he  has  sustained  injury  by  the  work  special 
to  himself,  and  beyond  that  which  is  common  to  the  public  at  lar^e,  and  this,  as  we 
have  already  stated,  the  Plaintiff  in  this  rase  lias  failed  to  do. 

Upon  the  whole,  we  must  humbly  advise  Her  Majesty  to  affirm  the  judgment,  and 
the  costs  must  follow  the  decision. 

We  cannot  part  with  this  case  without  noticing  two  subjects  which  have  attracted 
our  attention  in  the  course  of  the  discussion,  though  they  do  not  bear  directly  on 
the  decision. 

The  first  is  the  manner  in  which  the  case  has  been  conducted  in  the  Court  below, 
and  the  enormous  expense  and  delay  which  have  attended  the  proceedings.  Much 
of  these  evils  is  no  doubt  to  lie  attributed  [365]  to  the  parties,  who  seem  to  have  been 
more  anxious  to  indulge  their  feelings  of  hostility  towards  each  other  than  to  arrive 
at  a  cheap  and  speedy  termination  of  their  rights.  But  much  must  also  be  attributed 
to  the  unfortunate  course  adopted  by  the  Court  in  directing  the  reference  to  Experts 
— a  step  which  appears  to  us  to  have  been  unnecessary  and  to  have  led  to  no 
satisfactory  result,  but  rather  interposed  difficulties  in  the  way  of  the  decision,  and 
to  have  occasioned  crimination  and  recrimination  amongst  persons  acting  as 
Officers  of  the  Court,  little  creditable  to  the  administration  of  justice. 

The  other  subject  to  which  we  think  it  fit  to  advert  is  this.  Two  of  the  Judges 
have  sent  home  long  and  very  elaborate  arguments,  supported  by  a  citation  of 
numerous  authorities,  against  the  decision  of  the  majority  of  the  Court. 

'  It  was  asserted  by  the  Respondent,  without  any  contradiction  on  the  part  of  the 
Appellant,  that  these  arguments  were  not  delivered  by  the  dissenting  Judges  at  the 
hearing  of  the  cause,  but  were  first  made  known  to  the  parties  by  being  printed  as 
part  of  the  record  before  us.  If  the  statement  thus  made  be  accurate,  we  must  say, 
with  all  respect  for  those  learned  persons,  that  the  course  so  pursued  by  them 
appears  to  us  open  to  great  objection.  We  think  that  their  reasons  for  dissenting 
from  their  colleagues  should  have  been  stated  publicly  at  the  hearing  below,  and 
should  not  have  been  reserved  to  influence  the  decision  in  the  Court  of  appeal. 

We  have  thought  it  due  to  the  general  interests  of  the  suitors  in  the  Colonv 
to  make  these  remarks,  in  order  to  prevent  what  has  been  done  from  growing  into 
a  practice,  though  it  may  not  have  produced  any  mischief  in  this  particular  case. 

[Mews'  Dig.  tit.  COLOXY  ;  II.  Particular  Colonies;  4.  British  North  Ameri-ca; 
III.  Appeals  to  Privy  Council,  6.  Practice,  o.  Other  Matters.  See  Gugy  v. 
Brown,  1867.  L.R.  1  P.C.  411:4  Moo.  P.C.  (N.S.)  315  :  Richer  v.  Voyer,  1874, 
L.R.  5  P.C.  481  :  Bell  v.  Quebec  Corporation,  1879,  5  A.C.  95.] 
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[366]  ON  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY  OF  ENGLAND. 

JOHN  FORSTER,— Appellant;  JOHN  BREWER  and  Others.— Respondents  * 

[June  27  and  28,  1861]. 

The  "  City  of  Carlisle."' 

The  Admiralty  regulations  of  ISjj.  provide: — (1),  'that  all  sea-going  sailing 
-  Is.  when  under  wav  or  being  towed,  shall,  between  sunset  and  sunrise, 
exhibit  a  green  light  on  the  starboard  side,  and  a  red  light  on  the  port  side  of 
the  vessel :"  and  ( 2 1. '"  that  the  coloured  lights  shall  be  fixed,  wherever  it  is  prac- 
ticable so  to  exhibit  them."  Held,  that  these  regulations  do  not  require  lights 
to  be  placed  on  any  particular  part  of  the  ship,  so  long  as  they  are  fairly 
visible. 

In  a  case,  therefore,  where  the  lights  were  placed  on  board,  though  only  six  feet 
above  deck,  it  was  held  by  the  Judicial  Committee,  that  having  regard  to  the 
size  of  the  vessel,  the  lights  were  fairly  visible,  and  sufficiently  complied  with 
the  regulations. 

A  cause  of  damage,  arising  out  of  a  collision  which  occurred  between  the  brig 
Thomas  Snook,  the  property  of  the  Appellant,  and  the  barque  the  City  of  Carlisle, 
belonging  to  the  Respondents,  on  the  30th  of  June,  1662.  The  facts  of  the  case  are 
fullv  stated  in  their  Lordships"  judgment. 

The  only  question  raised  by  the  appeal  was.  whether  the  collision  was  occasioned 
bv  the  non-observance,  by  each  or  either  of  the  vessels,  of  the  Admiralty  regulations 
of  1855.  respecting  the  :        g  slights  to  be  carried  and  used  by  seagoing  sailing 

vessels  (see  Regulations.  Swa.  Adni.  Rep..  App..  pp.  vi.  and  viii.i. 

[367]  The  learned  Judge  of  the  Court  below  (xhe  Right  Hon.  Dr.  Lushington) 
considered  that  the  lights  of  the  Thomas  Snooi  had  not  been  so  fixed  as  to  be  fairly 
visible,  and  had  not  complied  with  the  Admiralty  Regulation  of  1858.  and  that  such 
non-compliance  contributed  to  the  collision,  and  pronounced  for  the  damage  :  but  as 
the  City  s  g       -  -     -      ".  having  only  one  look-out  instead  of  two, 

he  made  no  order  as  to  costs.     Hence  this  appeal  by  the  owner  of  the  Thomas  Snook. 

The  Queen's  Advocate  (Sir  R.  Phillimore,  Q.C.)  and  Dr.  Dea:  for  the  Appel- 

lant ;  and  Mr.  Brett.  Q.C..  and  Mr.  Clarkson,  for  the  Respond 

The  consideration  of  the  case  was  postponed.     Judgment  was  now  delivered  by 

The  Master  of  the  Rolls  [Sir  John  Romilly]  (July  23.  1864  |. — In  this  case,  at  about 
a  quarter  before  two  o'clock  on  the  morning  of  the  30th  of  June.  1862, the  brig  Thomat 
Snool.  the  property  of  the  Appellant,  was  run  into  and  sunk  by  the  barque  the  City 
of  Carlisle,  the  property  of  the  Respondents. 

The  evidence  in  the  cause  establishes  that  the  Admiralty  regulation  lights  of  the 
briu'  were  burning  brightly.  The  question  on  the  appeal  is,  whether  the  lights  were 
fixed  in  a  place  which  complied  with  the  regulation  :  or.  to  use  the  words  of  the  learned 
Judce  of  the  Admiralty  Court,  whether  they  were  "  so  fixed  as  to  be  fairly  visible." 
gentlemen  who  assisted  the  Judge  of  the  Admiralty  Court  were  of  opinion  that 
thev  were  not  so  fixed,  and  in  consequence  the  Court  determined  that  the  owners  of  the 
brig  could  [368]  not  recover:  but  as  they  were  also  of  opinion,  that  the  City  of 
Car!  -  grossly  negligent,  and  much  to  blame,  no  costs  were  given  to  the  Respon- 

dents. 

The  learned  Judge  of  the  Admiralty  Court,  in  his  judgment  in  the  Court  below, 
stated  his  understanding  of  the  regulation  to  be:  "not  that  there  is  any  positive 
order  that  the  lights  shall  be  fixed  on  the  actual  sides  of  the  ship  itself,  but  that  the 
.'it  shall  be  exhibited  on  the  right  hand  and  the  red  light  on  the  left  hand, 
so  as  to  be  visible."  He  also  stated,  that  the  substance  of  the  regulation  is.  "  that  the 
lights  shall  be  fairly  visible  as  described:  there  is  no  order  that  the  lights  shall  be 


*  Present :  Lord  Kingsdown.  the  Master  of  the  Rolls  (Sir  John  Romilly>.  and  Sir 
Edward  Rvan. 
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fixed  m  any  peculiar  manner,  or  in  any  particular  part  of  the  Bhip."     "And  the 
whole  question  is,  whether,  taking  the  description  of  the  manner  in  which  tl 
lights  in  the  presenl  case  were  fixed,  they  were  so  fixed  as  to  be  Eairly  visible." 

Willi  these  observations  their  Lordships  concur  entirely.  They  have  in  con- 
Bequence  Eairly  examined  the  evidence  for  the  purpose  of  arriving  al  the  means  of 
giving  a  correct  answer  to  the  question  so  put.  There  is  no  dispute  aboul  the  placi 
where  l  he  lights  were  fixed. 

There  was  on  the  deck  of  the  brig,  just  behind  the  foremast,  and  nearly  touching 
it,  a  galley,  the  length  of  which  was  about  six  or  seven  feet;  it  was  about  six  feel 
high,  and  aboul  seven  feel  broad.  The  lights  were  placed  on  the  top  of  this  galley, 
about  six  inches  from  the  outer  edge  of  it,  and  about  three  feet  behind  the  foremast. 

At  the  time  when  the  collision  took  place,  the  brig  was  close  hauled  on  the  star- 
board tack,  heading  south  [369] -south-west,  and  proceeding  at  the  rate  of  five  and  a 
half  knots  an  hour,  with  the  wind  in  the  west  blowing  a  fresh  breeze. 

The  City  of  Carlislt  was  close  hauled  on  the  port  tack,  heading  about  north- 
north-west,  and  making  about  five  and  a  half  knots  an  hour.  The  vessels  were, 
therefore,  approaching  at  the  rate  of  eleven  knots  an  hour.  The  City  of  Carlisle 
struck  the  brig  just  before  the  fore-rigging  on  the  port  side,  cutting  right  into  her, 
when  she  filled  rapidly,  and  went  down  with  the  Master,  steward,  and  one  of  the  crew  ; 
the  mate  and  eight  of  the  crew  having  just  time  to  save  their  lives  by  getting  on 
board  the  barque,  who  thereupon  returned  to  London  for  repairs,  and  afterwards 
proceeded  on  her  voyage  to  Bombay. 

There  is  no  question  but  that  it  was  the  duty  of  the  City  of  Carlisle,  who  was  on 
the  port  tack,  to  give  way,  and  if,  therefore,  the  lights  of  the  brig  were  properly 
placed,  so  as  to  be  fairly  visible,  the  collision  must  be  attributed  solely  to  the  negligence 
of  t  he  barque.  The  objections  made  by  the  Respondents  to  the  place  where  the  lights 
were  placed  on  board  the  brig,  resolve  themselves  principally  into  this — that  they 
were  placed  in-board,  and  not  on  the  outside  of  the  vessel,  and  that  by  reason  thereof 
they  were  not,  as  the  Respondents  contend,  fairly  visible.  The  breadth  of  the  brig 
at  this  spot  is  not  very  accurately  ascertained;  it  was  not  measured.  Morecombe, 
the  carpenter,  supposes  it  to  have  been  about  twenty-six  feet  ;  of  tin'  other  \\  iinesses, 
Richard  Swift,  the  mate,  supposes  it  to  have  been  eighteen  or  twenty  feet  ;  Matson 
supposes  it  to  have  been  from  eighteen  to  twenty-one  feet.  Their  Lordships  are  in- 
[370]-formed  by  the  nautical  Gentlemen  who  assist  them,  that  having  regard  to  the 
size  of  the  brig,  which  was  249  tons,  it  is  probable  the  breadth  of  the  brig  at  this 
spot  where  the  lights  are  fixed  did  not  exceed  twenty  feet.  If  this  be  so,  the  distance 
from  each  light  to  the  side  of  the  vessel  was  about  seven  feet.  The  lights  were 
properly  secured,  so  that  only  one  light  could  be  seen  at  the  same  time,  unless  by  a 
vessel  exactly  ahead.  The  foresail  was  set,  and  was  just  in  front  of  these  lights. 
The  dimensions  of  the  foresail  are  given  Ivy  Isemonger,  who  made  it  ;  it  was  seventeen 
feet  four  inches  deep,  thirty-four  feet  across  the  head,  and  thirty-four  feet  across 
the  foot,  and  nineteen  feet  four  inches  depth  of  leach.  The  foot  of  the  foresail  was 
about  eleven  and  a  half  feet  or  twelve  feet  above  the  deck  ;  from  the  clew  of  the  foresail 
to  the  deck  was  about  nine  feet  or  nine  and  a  half  feet.  The  brig  had  two  foresails, 
but  their  Lordships  consider  it  to  be  proved  that  the  foresail,  the  dimensions  of  which 
are  given  by  Isemonger,  was  the  foresail  set  at  the  time  of  collision.  It  was  made  to 
be  used  in  going  in  and  out  of  the  Channel,  and  Isemonger  saw  it  bent  on  the  day 
before  the  vessel  went  out  of  dock  on  her  last  voyage.  If  this  be  correct  it  establishes 
that  this  sail  could  not  have  interfered  materially  with  the  lights,  which  were  only 
six  feet  above  the  deck,  while  the  foot  of  the  sale  was  from  eleven  and  a  half  to  twelve 
feet  above  the  deck,  and.  therefore,  from  five  and  a  half  to  six  feet  above  the  lights. 
The  only  material  additional  circumstance  to  be  noticed  is,  that  the  brig  was  lying 
over  on  the  port  side  about  three  strakes  from  an  even  keel,  and  the  height  of  the 
bulwarks  above  the  deck  were  from  three  feet  to  four  feet.  In  this  state  of  circum- 
stances, the  nautical  [371]  Gentlemen  who  assist  their  Lordships  are  of  opinion, 
that  the  position  in  which  the  lights  were  placed  was  a  fit  and  proper  place  for  them, 
having  regard  to  the  size  of  the  vessel.  Thev  are  also  of  opinion,  having  regard  to 
the  fact  that  the  vessel  was  lying  over  considerably  on  the  port  side,  that  if  the  lights' 
had  been  fixed  in  the  usual  place,  that  is,  on  the  top  of  the  bulwarks,  the  red  light  on 
the  port  side  would  have  been  obscured  by  the  spray,  and  would  have  been  less  fairly 
visible  than  on  the  top  of  the  galley;  and  that   if  a  proper  look-out  had  been  kept 
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on  board  the  barque,  the  red  light  would  have  been  seen  in  sufficient  time  to  avoid  a 
collision. 

Their  Lordships  concur  in  the  opinion  expressed  by  the  learned  Judge  of  the 
Admiralty  Court,  that  there  was  _  .  58  jligence  on  the  part  of  the  City  of  Carlisle. 
The  persons  on  board  that  vessel  were  en^aired  in  furling  the  foretopgallant  sail, 
there  was  but  one  man  on  the  look-out.  and  little  attention  seems  to  have  been  paid 
to  anything  except  what  the  men  aloft  were  engaged  in.  The  brig  seems  to  have 
been  seen  and  reported  simultaneously  from  aloft  and  by  the  man  on  the  look-out, 
but  not  in  sufficient  time  to  avoid  the  collision. 

Their  Lordships,  after  reading  the  evidence  and  considering  the  matter  with  the 
nautical  Gentlemen  who  assist  them,  have  come  to  the  conclusion  that  the  lights  were 
not  improperly  placed,  having  regard  to  the  size  of  the  brig,  that  they  were  placed  in 
a  position  in  which  tliev  were  fairly  visible,  and  in  fair  compliance  with  the  regula- 
tion. Their  Lordships  are  of  opinion,  that  if  a  proper  look-out  had  been  kept  on 
board  the  City  of  Carlisle  the  collision  would  [372]  have  been  avoided,  and  that  that 
vessel  was  the  sole  cause  of  the  collision. 

Their  Lordships  will,  therefore,  humbly  advise  Her  Majesty  that  the  decision  of  the 
Court  of  Admiralty  be  reversed,  and  that  the  Respondents  be  condemned  in  damages 
and  costs. 

[Mews'  Dig.  tit.  SHIPPING  :  A.  XX.  Collision  :  2.  a.  ii.  11.  b.  S.C.  Br.  and  Lush.  363  ; 
11  L.T.  33.  As  to  Admiralty  jurisdiction  of  Judicial  Committee,  see  note  to 
the  Europa,  1863,  2  Moo.  P.C.  (N.S.)  21.] 


ON  APPEAL  FROM  THE  ROYAL  COURT  OF  JERSEY. 

GEORGE  GAUDIN,— Appellant;  THOMAS  WILLIAM  MESSERVY,— Respondent  * 

[Nov.  28,   1861]. 

5  nble,  that  there  may  be  special  circumstances,  in  which  a  guardian  may  be 
permitted  to  prosecute  an  appeal  in  forma  pauperis,  on  the  ground  of  the 
poverty  of  his  ward  ;  but  the  Court  requires  an  affidavit  that  the  infant  cannot 
_   •  a  solvent  next  friend. 

This  was  an  application  made  ex  parte  by  Gaudin  in  his  capacity  of  guardian  of 
his  infant  wards,  for  leave  to  prosecute  an  appeal  on  their  behalf  in  forma  pauperis 
from  certain  decisions  of  the  Royal  Court  of  Jersey. 

The  petition  alleged,  that  the  effect  of  these  decisions  was  to  deprive  the  infant 
wards  of  the  Petitioner  of  almost  all  their  property,  and  combined  with  the  heavy 
expense  incurred  during  the  protracted  duration  of  the  litigation  had.  in  fact, 
reduced  them  to  absolute  poverty  :  that,  under  the  circumstances,  it  was  out  of  the 
power  of  the  Petitioner  to  prosecute  any  appeal  in  the  name  of  his  wards,  though 
the  same  [373]  had  been  granted  to  him  by  the  Court  below,  unless  he  was  allowed  as 
guardian  to  enter  and  prosecute  such  appeal  in  forma  pauperis.  The  petition  was 
supported  by  an  affidavit  of  the  Petitioner,  to  the  effect,  that  the  infant  wards  were  not 
worth  the  sum  of  rive  pounds,  save  their  wearing  apparel,  and  that  the  matter  in 
appealable  value. 

Mr.  W.  W.   V  in  support  of  the  application. — There  is  no  question  that 

an  appeal  can  be  allowed  by  this  Court  in  forma  p  Brouard  v.  Dumari 

Moore's  P.C.  Case*,  i.">7.  and  6  M v\  P.C.  ( lases,  412),  In  re  SarcJn  t  (10  Moore-  P.C 

1  '.In  i,  Lampriire  (11  Mo.oc's  P.C.  I  :  I,  Bunny  v.  Hart  (11  M 

P.C.  Cases,  1  B9  >  .  and  although  the  point  is  novel,  no  ground  appears  why  a  guardian 
whose  wards  are  in  poverty,  should  not  be  admitted  to  prosecute  an  appeal  on  their 
behalf  tti  forma  pauperis.     It  was  at  one  time  doubted  whether  an  infant  could  sue 

*  Present:  The  Lord  Justice  Knight  Bruce,  the  Lord  Justice  Turner,  and  Sir 
Edward  Ryan. 

942 


WILLIAMS  V.  SALISBURY    (BI8H0P  OF)  [1863]      II  MOORE  N.S.,  374 

in  forma  pauperis  by  his  next  friend,  but  in  Lindsay  v.  Tym  'i  (2  De  G 
Lord  Cranworth  Bays       No  doubt  a  special  application  ry;  but  I  am  by  no 

means  clear  that  the  result  of  Buch  an  application  might  nol  be  to  allow  thi 
friend  t"  Bue  in  forma  pauperis.     There  must  be  some  means  of  enabling  an  infant 
who  cannot  obtain  a  solvent   next   friend  t"  assert   his  rigl  I    1    Lo  d  J 

Turner:  I'  appears  from  the  record  that  .security  for  costs  v..,-  given  in  tin-  Court 
below.]  This  Court  will  admit  an  appeal  in  forma. pauperis  without  security  or  pay- 
ment "I  fees,  Corlett  v.  A-  '!;/  <  1  I  Moure's  PC  1 

[374]  Th<    Lord  Justice  Turner. — Their  Lordships  think  that  this  petition  must 

stand  over  for  an  affidavit  that  the  infant  wards  cannot  gel  a  solvent  next  friend  to 

lite  the  appeal  for  them.    Their  Lordships  also  think  the  plan  at  ion  as  to 

the  security  hi  en  given  for  ::  i  appeal  in  the  Court  below  must  be 

given.     If  satisfactory,  an  Order  will  be  made,  as  applied  for. 

[Mews'  Hi-,  tit.  COLONY  :  III.  Appeals  to  Pbivt  Council;  6.  Practice;  e.] 


[375]  ON  APPEAL  FROM    THE  ARCHES  COURT  OF  CANTERBURY. 

The  Rev.  ROWLAND  WILLIAMS.  D.B.,— Appellant;  The  Right  Rev.  the  Lord 
BISHOP  OF  SALISBURY,— Respondent;  The  Rev.  HENRY  BRISTOW 
WILSON.  Clerk,— Appellant;  The  Rev.  JAMES  FENDALL,  Clerk,— Respon- 
dent* [June  19,  20,  25,  and  26,  186 

Proceedings  against  a  Clerk  in  Holy  Orders,  under  the  Church  Discipline  Act, 
3rd  and  4th  Vict.,  c.  .Hi.  for  publishing  heretical  doctrines  in  contravention 
and  violation  of  the  Articles  of  Religion  and  Formularies  of  the  Church  of 
.land,  are  of  a  criminal  nature,  and  it  is  necessary  that  the  accusation 
should  be  stated  with  precision  and  distinctness  in  the  pleadings  [2  Moo.  P.C. 
(N.S.)  423]. 

The  Articles  of  charge  must  (1)  distinctly  state  the  opinions  which  the  Clerk  has 
advisedly  maintained,  and  must  set  forth  the  passages  of  the  work  in  which 
those  opinions  are  stated  :  and  (2),  such  Articles  must  specify  the  doctrines 
of  the  Church  which  the  opinions  of  the  Clerk  are  alleged  to  contravene,  and 
the  particular  Articles  of  religion  and  the  Formularies  which  contain  such 
doctrines  [2  Moo.  P.C.  (N.S.)  423]. 

The  Accuser  is  for  the  purpose  of  the  charge  confined  to  the  charges  which  are 
included  and  set  out  in  the  Articles  of  charge  as  the  matter  of  accusation; 
but  it  is  competent  to  the  accused  party  to  explain  from  the  rest  of  his  work, 
from  whence  the  passages  libelled  are  extracted,  the  sense  or  meaning  of  any 
passage  or  word  that  is  challenged  by  the  Accuser  [2  Moo.  P.C.  ( N.S.  1  423]. 

With  respect  to  the  legal  tests  of  doctrine  of  the  Church  of  England,  by  the 
application  of  which  the  Judicial  Committee,  as  the  appellate  Court,  is  to 
try  the  soundness  of  the  passages  libelled,  it  is  the  province  of  that  Court,  on 
the  one  hand,  to  ascertain  the  true  construction  of  the  Articles  of  Religion 
and  Formularies  referred  to  in  each  charge,  according  to  the  legal  rules  for 
the  interpretation  of  Statutes  and  written  instruments:  and  on  the  other 
hand,  to  ascertain  the  plain  grammatical  meaning  of  the  passages  which  are 
charged  as  being  contrarv  to,  or  inconsistent  with,  the  doctrines  of  the 
Church    2  Mog.  P.C.  (S  -      124]. 

Matters  of  doctrine,  in  which  the  Church  has  prescribed  no  rule,  may  be  discussed 
without  penal  consequences  ;  and  no  rule  is  to  be  ascribed  to  the  Church  which 
is  not  found  expressly  and  distinctly  stated,  or  which  is  not  plainly  invoh  ed  in, 
or  to  be  collected  from,  the  written  law  of  the  Church  T2  Moo.  P.t !.  (N.S.)  125]. 

*  Present :  The  Lord  Chancellor  (Lord  Westbury),  the  Archbishop  of  Canterbury, 
the  Archbishop  of  York,  the  Bishop  of  London,  Lord  Cranworth,  Lord  Chelmsford, 
and  Lord  Eingsdown. 
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In  the  eleventh  Article  of  Religion  it  is  laid  down  that  "  We  are  accounted 
righteous  before  God  only  for  the  merits  of  our  Lord  and  Saviour  Jesus  Christ 
by  faith,  and  not  for  our  own  works  or  deservings."  Held,  that  as  the  Article 
was  wholly  silent  as  to  the  merits  of  Jesus  Christ  being  transferred  to  us,  and 
asserts  only  that  we  are  justified  for  the  merits  of  Jesus  our  Saviour  by  faith, 
and  by  faith  alone,  that  it  was  not  penal  in  a  Clergyman  to  speak  of  merit 
by  transfer  as  a  "  fiction,"  however  unseemly  that  word  may  be  when  used  in 
connection  with  such  a  subject  [2  Moo.  P.C.  (N.S.),  428,  129], 

In  an  Article  against  a  Clergyman  it  was  charged  that  it  was  a  contradiction  of 
the  Church  of  England,  as  laid  down  in  the  sixth  and  twentieth  Articles  of 
Religion,  the  Nicene  Creed,  and  in  the  Ordination  service  of  Priests,  to  affirm 
that  any  part  of  the  Canonical  Books  of  the  Old  or  New  Testament,  upon  any 
subject  whatever,  however  unconnected  with  religious  faith  or  moral  duty, 
was  not  written  under  the  inspiration  of  the  Holy  Spirit.  Held,  that  the 
charge  that  every  part  of  the  Scriptures  was  written  under  the  inspiration  of 
the  Holy  Spirit  was  not  established,  as  it  was  not  to  be  found  either  in  the  sixth 
or  twentieth  Articles  of  Religion,  the  Formularies,  the  Service  for  the  Order- 
ing of  Priests,  or  the  Xicene  Creed  [2  Moo.  P.C.  |  X.S.  |  129]. 

It  is  not  competent  to  a  Clergyman  of  the  Church  of  England  to  teach  or  suggi  - 
that   a  hope  may  be  entertained  of  a  state  of  things  contrary  to  what   the 
Church  expressly  teaches  or  declares  will  be  the  case  [2  Moo.  P.C.  (X.S.)  431]. 

An  Article  setting  forth  extracts  of  a  review  of  a  work  that  a  Clergyman  of  the 
Church  of  England  had  reviewed,  charging  that  he  had  therein  advisedly 
declared,  that  after  this  life  there  would  be  no  judgment  of  God,  awarding 
either  eternal  happiness  or  eternal  misery,  contrary  to  the  Three  Creeds,  the 
Absolution,  the  Catechism,  and  the  Burial  and  Commination  Service:  Held 
not  established  by  the  passages  of  the  work  pleaded. 

It  is  not  penal  for  a  Clergyman  to  express  a  hope  of  the  ultimate  pardon  of  the 
wicked  [2  Moo.  P.C.  (N.S.  I  432.  433]. 

Xo  appeal  was  interposed  from  an  Interlocutory  judgment  of  the  Arches  Court. 
admitting  articles  of  charge  against  a  Clergyman  proceeded  against  under  the 
Church  Discipline  A  t,  rd  and  4th  Vict.,  c.  86.  Held,  that  the  Appellant 
was  not  concluded  by  the  admission  of  the  Articles,  and  that  it  was  competent 
to  him,  upon  appeal  from  the  final  sentence,  to  open  the  finding  of  the  Inter- 
locutory judgment  upon  the  Articles  [2  Moo.  P.C.  (N.S.)  395]. 

.   with  respect  to  the  Respondent  who  had  adhered  to  the  appeal  [2  Moo. 
P.C.  |  X.s.  |  396]. 

These  appeals  were  brought  from  sentences  pronounced  by  the  Dean  of  the 
Arches  in  two  separate  [376]  suits  instituted  in  that  Court.  The  one  promoted  by 
the  Respondent,  the  Bishop  of  Salisbury,  against  the  Appellant,  the  Rev.  Rowland 
■Williams.  D.D..  Vicar  of  Broad  Chalk,  in  the  County  of  Wilts,  and  diocese  of  Salis- 
bury :  and  the  other  promoted  by  the  Respondent,  the  Rev  James  Fendall.  against  the 
Appellant,  the  Rev  Henry  Bristow  Wilson,  a  clerk  in  Holy  Orders  and  vicar  of  Great 
Slaughton,  in  the  diocese  of  Ely.  Both  suits  came  before  the  Arches  Court 
[377]  by  Letters  of  Request,  at  the  instance  of  the  Bishops  of  Salisbury 
and  Ely.  and  were  instituted  under  the  Church  Discipline  Act.  3rd  and 
4th  Vict.,  c.  86,  for  publishing  in  a  Book  called  "  Essays  and  Reviews  " 
two  separate  Articles  or  Essays,  the  one  by  the  Appellant  Williams,  entitled 
''  Bunsen's  Biblical  Researches":   and  the  other  by  the  Appellant  Wilson,  entitled 

"  — "  The  National  Church  "  :  in  Loth  of  which  were 
maintained  and  affirmed,  as  it  was  alleged  bv  the  Promoters,  erroneous  and  heretical 
doctrines  and  opinions  contrary  and  repugnant  to  the  doctrine  and  teaching  of  the 
United  Church  of  England  and  Ireland. 

The  Articles  of  charge  brought  in  by  the  Respondent  the  Bishop  of  Salisbury, 
in  the  Arches  Court  against  Dr.  Williams,  were  originally  twenty-two.  and  [378] 
those  against  Mr.  Wilson,  by  the  Respondent  Fendall.  nineteen  in  number,  in  which 
various  pass  _  •  rtracted  from  the  Appellants'  respective  Essays  were  articled  and 
alleged  to  contain  doctrines  contrary  to.  or  inconsistent  with,  the  doctrines  of  the 
Church  of  England  as  set  forth  in  the  Articles  of  Religion,  and  contrary  to  and  in 
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derogati '  the  doctrine  and  teaching  of  the  Church,  as  contained  in  the  Book  of 

Common  Prayer  and  in  her  Formularies. 

The  several  Articles  of  charge  were  objected  to  and  opposed  on  behalf  oi  both 
the  Appellants;  those  admitted  against  the  Appellant  Dr.  Williams,  and  which 
remained  or  were  reformed,  and  no*  formed  the  subject  of  the  appeal  to  the  Privy 
Council,  were  originally  uumbered  seventh,  twelfth,  and  fifteenth,  and  wen  a 
follows: — "Seventh.  And  we  further  article  and  object  to  you.  the  said  Rev.  B. 
Williams,  that  in  the  said  Article,  Essay,  or  Review,  are  contained  th<  following 
passages,  that  is  to  say,  at  pageB  60  and  61  :— 'As  in  Ins  Egypt  our  author  Bifts 
the  historical  date  of  the  Bible,  so  in  his  "  Gott  in  der  Geschichte,"  he  expounds  its 
directly  religious  element.  Lamenting,  like  Pascal,  the  «  retchedness  of  our  feverish 
being  when  estranged  from  its  eternal  stay,  he  traces,  as  a  countryman  of  Hegel 
tin-  Divine  thought  bringing  order  out  of  confusion.  Unlike  the  despairing  school, 
who  forbid  us  trust  in  God  or  in  conscience,  unless  we  kill  our  souls  with  literalism, 
he  finds  salvation  for  men  and  states  only  in  becoming  acquainted  with  the  author 
of  our  life,  by  whose  reason  the  world  stands  fast,  whose  stamp  we  bear  in  our  lore 
thought,  and  whose  voice  our  conscience  echoes.  In  the  Bible,  as  an  expression  of 
devout  reason— and  therefore  to  be  [379]  read  with  reason  in  freedom— he  finds 
record  of  the  spiritual  giants  whose  experience  generated  the  religious  atmosphere 
we  breathe.'  At  pages  77  and  78  :  '  But  if  such  a  notion  alarms  those  who  think  that. 
apart  from  omniscience  belonging  to  the  Jews,  the  proper  conclusion  of  reason  is 
Atheism,  it  is  not  inconsistent  with  the  idea  thai  Almighty  God  has  been  pleased  to 
educate  men  and  nations,  employing  imagination  no  less  than  conscience,  and 
suffering  His  lessons  to  play  freely  within  the  limits  of  humanity  and  its  shortcoming. 

Nor  will  any  fair  reader  rise  from  the  prophetical  disquisitions  without   feeling  that 

he  has  heen  under  the  guidance  of  a  master's  hand.  The  great  result  is  to  vindicate 
the  work  of  the  Eternal  Spirit,  that  abiding  influence  which,  as  our  Church  teaches 
us  in  the  Ordination  Service,  underlies  all  others,  and  in  which  converge  all  imagi 
of  old  time  and  means  of  grace  now,  temple,  scripture,  finger  and  hand  of  God  ;  and 
again,  preaching,  sacraments,  waters  which  comfort,  and  flame  which  burns.  If 
such  a  spirit  did  not  dwell  in  the  Church  the  Bible  would  not  be  inspired,  for  the 
Bible  is,  before  all  things,  the  written  voice  of  the  congregation.  Bold  as  such  a 
theory  of  inspiration  may  sound,  it  was  the  earliest  creed  of  the  Church,  and  it  is 
the  only  one  to  which  the  facts  of  Scripture  answer.  The  sacred  writers  acknowledge 
themselves  men  of  like  passions  with  ourselves,  and  we  are  promised  illumination 
from  the  Spirit  which  dwelt  in  them.  Hence  when  we  find  our  Prayer  Hook  con- 
structed on  the  idea  of  the  Church  being  an  inspired  society,  instead  of  objecting 
that  every  one  of  us  is  fallible,  we  should  define  inspiration  consistently  with  the 
facts  of  Scripture  and  of  human  [380]  nature.  These  would  neither  exclude  the 
idea  of  fallibility  among  Israelites  of  old,  nor  teach  us  to  quench  the  spirit  in  true 
hearts  for  ever.  But  if  any  one  prefers  thinking  the  sacred  writers  passionless 
machines,  and  calling  Luther  and  Milton  "  uninspired,"  let  him  co-operate  in  re- 
searches by  which  his  theory,  if  true,  will  be  triumphantly  confirmed.' 

"And  we  article  and  object  that  in  the  passages  hereinbefore  recited,  being 
portions  of  the  said  Article,  Essay,  or  Review,  you  did  advisedlv  maintain  and  aflirni 
that  the  liible  or  Holy  Scripture  is  '  an  expression  of  devout  reason,'  and  '  the  written 
voice  of  the  congregation,'  not  the  '  word  '  of  (kid,  nor  containing  any  special  revela- 
tion of  His  truth  or  of  His  dealings  with  mankind,  nor  the  rule  of  our  faith  ;  or  that 
you  did  therein  advisedly  maintain  and  affirm  doctrines,  positions,  or  opinions  to 
that  or  the  like  purport  and  effect,  and  that  the  said  doctrines,  positions,  or  opinions 
are  contrary  to,  or  inconsistent  with,  the  6th,  7th,  and  20th  of  the  said  Articles  of 
Religion,  and  contrary  to  and  inconsistent  with  that  part  of  the  Nicene  Creed  which 
declares  in  substance  that  the  Holy  Ghost  spake  by  the  Prophets." 

"  Twelfth.  And  we  article  and  object  to  you,  the  Rev.  R.  Williams,  that  in  the 
said  Article,  Essay,  or  Review  is  contained  the  following  passages.  At  pages  81 
and  87,  '  propitiation  would  be  the  recovery  of  that  peace  which  cannot  he  while  sin 
divides  us  from  the  Searcher  of  heal  ts.'  And  we  article  and  object  that  in  the  passage 
hereinbefore  recited,  being  a  portion  of  the  said  Article,  Essay,  or  Review,  you  did 
advisedly  maintain  and  affirm  that  the  offering  of  Christ  is  not  the  propitiation  for 
the  sins  of  the  whole  world.     Or  that  you  did  therein  advisedly  maintain  and  affirm 
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[381]  a  doctrine,  position,  or  opinion,  to  that  or  the  like  purport  and  effect,  and  that 
such  doctrine,  position,  or  opinion,  is  contrary  to.  or  inconsistent  with,  the  thirty- 
first  or  the  said  Articles  of  Religion." 

"  Fifteenth.  And  we  further  article  and  object  to  you.  the  Rev.  R.  Williams, 
that  in  the  said  Article.  Essay,  or  Review,  is  contained  the  following  passage,  at  pages 
80  and  81.  in  the  words  following:  to  wit —  For  though  he  embraces  with  more 
than  orthodox  warmth  Xew  Testament  terms,  he  explains  them  in  such  a  way  that  he 
mav  be  charged  with  using  evangelical  Language  in  a  philosophical  sense.  But  in 
reply  he  would  ask.  what  proof  is  there  that  the  reasonable  sense  of  St.  Pauls  words 
was  not  the  one  which  the  Apostle  intended? 

"  •  Whv  mav  not  justification  by  faith  have  meant  the  peace  of  mind  or  sense  of 
Divine  approval  which  comes  of  trust  in  a  righteous  God,  rather  than  a  fiction  of 
merit  bv  transfer]  St.  Paul  would  then  be  teaching  moral  responsibility  as  opposed 
-  icerdotalism,  or  that  to  obey  is  better  than  sacrifice.  Faith  would  be  opposed, 
not  to  the  good  deeds  which  conscience  requires,  but  to  works  of  appeasement  by 
ritual.  Justification  would  neither  be  an  arbitrary  ground  of  confidence  nor  a 
reward  upon  condition  of  our  disclaiming  merit,  but  rather  a  verdict  of  forgiveness 
upon  our  repentance,  and  of  acceptance  upon  the  offering  of  our  hearts.' 

"  And  we  article  and  object  that  in  the  passage  hereinbefore  recited,  being  a 
portion  of  the  said  Article.  Essay,  or  Review,  you  did  advisedly  maintain  and 
affirm  that  justification  by  faith  means  only  the  peace  of  mind,  or  sense  of  Divine 
approval,  which  comes  of  trust  in  a  righteous  God.  and  that  justification  is  a  [382] 
verdict  of  forgiveness  upon  our  repentance,  and  of  acceptance  upon  the  offering  of 
our  hearts  :  or  that  you  did  therein  advisedly  maintain  and  affirm  a  doctrine, 
position,  or  opinion  to  that  or  the  like  purport  or  effect,  and  that  such  doctrine, 
position,  or  opinion  is  contrary  to.  or  inconsistent  with,  the  eleventh  of  the  said 
Articles  of  Religion,  and  this  was  and  is  true,  and  we  article  and  object  as  before." 

As  regarded  the  Appellant  Wilson,  the  Articles  of  charge  remaining  and  reformed 
were  those  originally  numbered  eighth,  twelfth,  and  fourteenth. 

The  eiarhth  Article  was  as  follows : — "  And  we  further  Article  and  object  to  you, 
the  said  Rev.  H.  B.  Wilson,  that  in  the  said  Article.  Essay,  or  Review,  is  the  following 
passage  at  pages  175.  6.  and  7: — "It  has  been  matter  of  great  boast  within  the 
Church  of  England,  in  common  with  other  Protestant  Churches,  that  it  is  founded 
upon  the  "Word  of  God";  a  phrase  which  begs  many  a  question,  when  applied 
collectively  to  the  Books  of  the  Old  and  Xew  Testaments,  a  phrase  which  is  never  so 
applied  to  them  bv  anv  of  the  Scriptural  authors,  and  which,  according  to  Protestant 
principles,  never  could  be  applied  to  them  by  any  sufficient  authority  from  without. 
In  that  which  may  be  considered  the  pivot  Article  of  the  Church,  this  expression  does 
not  occur,  but  only  "  Holy  Scripture."  "  Canonical  Books."  ""  Old  and  Xew  Testa- 
ments." It  contains  no  declaration  of  the  Bible  being  throughout  supernatural!? 
-  ggested,  nor  any  intimation  as  to  which  portions  of  it  were  owing  to  a  special 
Divine  illumination,  nor  the  slightest  attempt  at  defining  inspiration,  whether 
mediate  or  immediate,  whether  through  or  beside,  or  [383]  overruling  the  natural 
faculties  of  the  subject  of  it — not  the  least  hint  of  the  relation  between  the  divine 
and  human  elements  in  the  composition  of  the  Biblical  books.  Even  if  the  Fathers 
have  usually  considered  "  canonical  "  as  synonymous  with  "  miraculously  inspired," 
there  is  nothing  to  show  that  their  sense  of  the  word  must  necessarily  be  applied  in 
our  own  sixth  Article.  The  word  itself  may  mean  either  Books  ruled  and  determined 
bv  the  Church  or  regulative  Books,  and  the  employment  of  it  in  the  Article  hesitates 
between  these  two  significations.  For  at  one  time  "  Holy  Scripture  "  and  Canonical 
Books  are  those  Books  "  of  whose  authority  never  was  any  doubt  in  the  Church  "  ; 
that  is.  they  are  "determined"  Books:  and  then  the  other  or  uncanonical  Books 
are  described  as  those  which  "  the  Church  doth  not  apply  to  establish  any  doctrine," 
that  is.  they  are  not  "  regulative"  Books.  And  if  the  other  principal  Churches  of 
the  Reformation  have  gone  further  in  definition  in  this  respect  than  our  own,  that  is 
no  reason  we  should  force  the  silence  of  our  Church  into  unison  with  their  expressed 
declarations,  but  rather  that  we  should  rejoice  in  our  comparative  freedom.  The 
Protestant  feeling  among  us  has  satisfied  itself  in  a  blind  way  with  the  anti-Roman 
iration  that  "  Holy  Scripture  containeth  all  things  necessary  to  salvation,  so 
that  whatsoever  is  not  read  therein,  nor  may  be  proved  thereby,  is  not  to  be  required 
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of  any  man  that  it  should  I"'  believed  aa  an  article  of  the  Faith,"  etc.,  and  without 
reflecting  bow  very  much  is  wisely  left  open  in  thai  Article.     For  tb  ration 

itself  is  partly  negative  and  partly  positive  ;  as  to  its  negal  ive  pan.  it  d«  lares  thai 
nothing  no  clause  of  creed,  no  decision  of  [384]  council,  oo  tradition  or  exposition 
. — is  to  be  required  to  be  believed  on  peril  of  salvation,  unless  it  be  Sci  iptural  :  but  it 
does  not  lav  down  that  everything  which  is  contained  in  Scripture  must  he  believed 
on  the  same  peril.  Or  il  may  he  expressed  thus: — The  Word  of  God  is  contained  in 
Scripture,  whence  it  does  no1  follow  that  it  is  co-extensive  with  it.  The  Church  to 
which  we  belong  does  not  put  that  stumbling-block  before  the  feel  of  her  members; 
ii  is  their  own  fault  if  they  place  it  there  for  themselves,  authors  of  i  heir  own  offence.' 

"  And  we  article  and  object  to  you.  that  in  the  passage  hereinhefore  reeited.  Leiie_' 

portion  of  the  said  Article,  Essay,  or  Review,  you  did  advisedly  declare  and  affirm, 
in  effet  '.  that  the  Scriptures  of  the  Old  and  New  Testament  were  not  written  under 
the  inspiration  of  the  Holy  Spirit,  and  that  they  were  not  necessarily  at  all.  and 
certainly  not  in  parts,  t  he  Word  of  ( hid  ;  or  thai  you  did  then-in  advisedh  declare 
and  affirm  a  doctrine,  position,  or  opinion  to  that  or  the  like  purport  and  effect  : 
atnl  that  such  doctrine,  position,  or  opinion  is  contrary  to.  or  inconsistent  with,  the 
sixth  and  twentieth  of  the  said  Articles  of  Religion,  and  contrary  to,  or  inconsistent 
with,  the  teaching  of  the  said  Church,  as  contained  in  that  part  of  the  Xicene  Creed 
which  declares  in  siihstance  that  the  Holy  Ghost  spake  by  the  prophets;  and  as  set 
forth  in  the  Ordination  "f  Priests  in  the  Rook  of  Common  Prayer;  to  wit,  in  the 
words  following: — '  The  Bishop  shall  deliver  to  every  one  of  them  the  Bible  into  his 
hands,  saying,  "  Take  thou  authority  to  preach  the  word  of  God."  '  And  we  article 
and  object  as  before." 

"  Twelfth.  Also  we  further  article  and  object  to  [385]  you.  the  Rev.  H.  WTilson, 
that  in  the  said  Article,  Essay,  or  Review,  are  the  following  passages  at  pp.  153-4  :  — 
'  And  when  we  hear  fine  distinctions  drawn  between  covenanted  and  uncovenanted 
mercies,  it  seems  either  to  be  a  distinction  without  a  difference,  or  to  amount  to  the 
denial  of  the  broad  and  equal  justice  of  the  Supreme  Being.  We  cannot  be  content 
to  wrap  this  question  up  and  leave  it  for  a  mystery  as  to  what  shall  become  of  those 
myriads  of  non-Christian  races.'  And  we  article  and  object  to  you,  that  in  the 
passages  hereinbefore  recited,  being  portion  of  the  said  Article.  Essay,  or  Review, 
you  did  advisedly  declare  and  affirm  that  the  condition  of  men  in  a  future  state  of 
existence  will  be  determined  by  their  moral  conduct,  according  to  the  law  or  sect 
which  they  severally  profess,  exclusive  of  their  religious  belief  ;  or  that  you  did  therein 
advisedly  declare  and  affirm  a  doctrine,  position,  or  opinion  to  that  or  the  like 
purport  or  effect  ;  and  that  such  doctrine,  position,  or  opinion  is  contradictory  to, 
or  inconsistent  with,  the  eighteenth  of  the  said  Articles  of  Religion." 

"  Fourteenth.  And  we  further  article  and  object  to  you,  the  Rev.  H.  W'ilson,  that 
in  the  said  Article,  Essay,  or  Review,  is  contained  the  following  passage  at  p.  206  :  — 
'  The  Christian  Church  can  only  tend  on  those  who  are  committed  to  its  care,  to  the 
verge  of  that  abyss  which  parts  this  world  from  the  world  unseen.  Some  few  of  those 
fostered  by  her  are  now  ripe  for  entering  on  a  higher  career;  the  many  are  but 
rudimentary  spirits — germinal  souls.  What  shall  become  of  them?  If  we  look 
abroad  in  the  world,  and  regard  the  neutral  character  of  the  multitude,  we  are  at  a 
loss  to  applv  to  them  either  the  promises  [386]  or  the  denunciations  of  revelation. 
So  the  wise  heathens  could  anticipate  a  reunion  with  the  great  and  good  of  all  ages  ; 
they  could  represent  to  themselves,  at  least  in  a  figurative  manner,  the  punishment 
and  purgatory  of  the  wicked  ;  but  they  could  not  expect  the  re-appearance  in  another 
world,  for  any  purpose,  of  a  Thersites  or  an  Hyperbolos — social  and  poetical  justice 
had  been  sufficiently  done  upon  them.  Yet  there  are  such  as  these,  and  no  better 
than  these,  under  the  Christian  name — babblers,  busybodies,  livers  to  get  e-ain.  and 
mere  eaters  and  drinkers.  The  Roman  Church  has  imagined  a  Iwnbus  imfantium  : 
we  must  rather  entertain  a  hope  that  there  shall  be  found,  after  the  great  adjudica- 
tion, receptacles  suitable  for  those  who  shall  be  infants,  not  as  to  years  of  terrestrial 
life,  but  as  to  spiritual  development — nurseries,  as  it  were,  and  seed  grounds,  where 
the  undeveloped  may  grow  up  under  new  conditions — the  stunted  may  become  strong, 
and  the  perverted  be  restored.  And  when  the  Christian  Church  in  all  its  branches 
shall  have  fulfilled  its  sublunary  office,  and  its  Founder  shall  have  surrendered  His 
Kingdom  to  the  Oreat  Father — all.  both  small  and  great,  shall  find  a  refuge  in  the 
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bosom  of  the  Universal  Parent,  to  repose,  or  be  quickened  into  higher  life,  in  the 
to  come,  according  to  His  will.'  And  we  article  and  object  to  you.  that  in  the 
passage  hereinbefore  recited,  being  a  portion  of  the  said  Article.  Essay,  or  Review, 
you  did  advisedly  declare  and  affirm,  in  effect,  that  after  this  life,  and  at  the  end  of 
the  existing  order  of  things  on  this  earth,  there  will  be  no  judgment  of  God,  awarding 
to  those  men  whom  He  shall  then  approve  everlasting  life  or  eternal  happiness,  and  to 
[387]  those  men  whom  He  shall  then  condemn  everlasting  death  or  eternal  misery  : 
or  that  you  did  therein  advisedly  declare  and  affirm  a  doctrine,  position,  or  opinion, 
to  that  or  the  like  purport  and  effect  :  and  that  the  said  doctrine,  position,  or 
opinion  is  contrary  to,  or  inconsistent  with,  the  teaching  of  the  said  Church,  as 
contained  in  the  Creeds,  commonly  called  the  Apostles'  Creed,  the  Xicene  Creed, 
and  St.  Athanasius'  Creed  :  and  as  contained  in  the  Absolution  or  Remission  of 
Sins,  which  forms  part  of  the  Morning  Prayer,  in  the  said  Book  of  Common  Prayer. 
and  in  which  the  Priest  says.  '  Wherefore  let  us  beseech  Him  to  grant  us  true  re- 
pentance and  His  Holy  Spirit,  that  those  things  may  please  Him  which  we  do  at  this 
present  :  and  that  the  rest  of  our  life  hereafter  may  be  pure  and  holy,  so  that  at  the 
last  we  may  come  to  His  eternal  joy  :  through  Jesus  Christ  our  Lord.'  And  as  con- 
tained in  the  following  part  of  the  Catechism,  which  forms  part  of  the  said  Book  of 
Common  Prayer:    'Question.   What  desiresf  thou  of  God  in  this  Prayer!     Answer. 

-  re  my  Lord  God.  our  Heavenlr  Father,  who  is  the  Giver  or  all  goodness,  to  send 
His  grace  unto  me  and  to  all  people.  And  I  pray  unto  God  that  He  will  keep  us  from 
all  sin  and  wickedness,  and  from  our  ghostly  enemy,  and  from  everlasting  death.' 
And  as  contained  in  the  following  portions  of  the  Order  for  the  Burial  of  the  Dead, 
which  forms  part  of  the  said  Book  of  Conimn  Prayer  : — '  In  sure  and  certain  hope  of 
the  resurrection  to  eternal  life,  through  our  Lord  Jesus  Chrict.  who  shaU  change  our 
vile  body,  that  it  may  be  like  unto  His  glorious  body,  according  to  the  mighty 
working  whereby  He  is  able  to  subdue  all  tilings  unto  Himself.'  '  0  Merciful  God, 
[388]  the  Father  of  our  Lord  Jesus  Christ,  who  is  the  Resurrection  and  the  Life;  in 
whom  whosoever  believeth  shall  live  though  he  die  :  and  whosoever  liveth  and  be- 
lieveth  in  Him  shall  not  die  eternally  :  who  also  taught  us  by  His  Holy  Apostle.  Saint 
Paul,  not  to  be  sorry  as  men  without  hope,  for  them  that  sleep  in  Him  ;  we  meekly 
beseech  Thee,  0  Father,  to  raise  us  from  the  death  of  sin  unto  the  life  of  righteousness, 
that  when  we  shall  depart  this  life  we  may  rest  in  Him.  as  our  hope  is  this  our 
brother  doth  :  and  at  the  general  Resurrection  in  the  last  day  we  may  be  found 
acceptable  in  Thy  sight,  and  receive  that  blessing  which  Thy  well-beloved  Son  shall 
then  pronounce  to  all  that  love  and  fear  Thee,  saving.  "  Come,  ye  blessed  children  of 
my  Father,  receive  the  kingdom  prepared  for  you  from  the  beginning  of  the  world."  ' 
And  as  contained  in  the  following  portions  of  the  Commination  Service,  which  forms 
part  of  the  said  Book  of  Common  Prayer  : — '  The  day  of  the  Lord  cometh  as  a  thief  in 
the  night  ' — '  Then  shall  it  be  too  late  to  knock  when  the  door  shall  be  shut  :  and  too 
late  to  cry  for  mercy  when  it  is  the  time  of  justice.  0  terrible  voice  of  most  just 
judgment,  which  shall  be  pronounced  upon  them,  when  it  shall  be  said  unto  them, 
ye  cursed,  into  the  tire  everlasting,  which  is  prepared  for  the  devil  and  his 
angels.'"  This  if  we  do.  Christ  will  deliver  us  from  the  curse  of  the  Law.  and  from 
the  extreme  malediction  which  shall  light  upon  them  that  shall  be  set  upon  the  left 
hand,  and  He  will  set  us  on  His  right  hand,  and  give  us  the  gracious  benediction  of 
Bis  Father,  commandite:  u>  to  take  of  His  glorious  kingdom.'     And  we 

article  and  object  as  before."" 

[389]  The  admission  of  the  original  Articles  of  charge  was  opposed  both  by 
Dr.  Williams  and  Mr.  Wilson,  and  argued  at  great  length  by  Dr.  Deane.  Q.C.,  and 
Mr.  Fitzjames  Stephens  on  their  behalf  :  Dr.  Phillimore,  Q.C.,  Mr.  Coleridge,  Q.C., 
and  Dr.  Swabey  being  heard  for  the  Promoters  in  both  suits  in  support  of  the 
Articles. 

The  learned  Judtre  of  the  Arches  (The  Right  Hon.  Dr.  Lushington)  trave  judg- 
ment on  the  question  of  the  admissibility  of  the  original  Articles  on  the  -5th  of 
June.  1862  reported  upon  this  point.  The  Xew  Reports.  Vol.  I.,  pp.  1%.  213), 

when  after  observing,  with  I  to  the  case  of  Dr.  Williams,  that  the  objections 

offered  were  threefold — first,  that  opinions  were  imputed  to  him  which  he  had  not 
maintained  :  secondly,  that  the  opinions  imputed  to  him  had  been  submitted  to  a 
ol  warranted  by  law.  namely,  extracts  from  the  Bible:  and,  thirdly,  that  the 
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opinions  which  the  Articles  mighl  Bhoin  Dr.  Williams  to  have  maintained  were  qo1 
opinions  Eorbidden  to  .1  Clergyman  to  hold  and  publish     lie  observed,  thai  the 

of  Heath  \.  Burder  (15  Moore's  P.C.  Cases,   L)  bad  determined  whal   were  tl a 

aim. us  to  be  enforced  with  regard  to  the  framing  of  Articles  in  criminal  pr< I 

ings  ;  thai  they  should  Bpecify  on  the  one  hand  the  opinions  which  the  Clerk  in  Boly 
Orders  had  advisedly  maintained,  and,  on  the  other,  the  doctrines  of  the  Church 

which  such  opin s  were  alleged  to  contravene,  with  the  Articles  or  Formulai 

which  contained  those  doctrine*  ;  ai  d  applying  those  rules  the  learned  Judge  a 
tived  the  lirsi  objecl  ion,  being  of  opinion  that  Dr.  W  illiams  had  bo  generally  adopted 
the  doctrines  and  opinions  of  the  [390]  «ork  he  purported  to  review  a*  to  make  those 
opinions  his  own,  and  to  be  answerable  for  their  promulgation.  With  regard  to  the 
second  objection — the  test  to  which  the  opinions  of  Dr.  Williams  had  been  made 
subject,  namely,  extracts  Erom  the  Bible,  quotations  from  the  Epistles,  Gospels,  and 
Lessens  as  prescribed  and  set  forth  in  the  Book  of  Common  Prayer,  and  which  were 
largely  cited  in  the  Articles — after  a  minute  examination  of  the  Articles  and  Formu- 
laries of  the  Church  of  England,  and  the  Statutes  by  which  they  arc  enforced,  he 
rejected  the  Articles  of  charge  which  contained  such  extracts,  ,,11  the  authority  of 
the  rule  laid  down  in  the  Gorham  Case  (Moore's  Reporl  of  the  Gorham 
Case,  p.  472),  that  the  true  construction  of  the  Articles  of  Religion, 
Formularies,  and  Canons  was  to  be  ascertained  according  to  strict  legal  prin- 
ciples, and  not  according  to  their  interpretation  by  Divines,  or  learned  Theo- 
logians] but  he  held,  in  reference  to  the  third  head  of  object; that   the  Clergy 

of  the  Church  of  England  were  hound  by  the  6th,  7th,  and  20th  Articles  of  Religion, 
not  advisedly  to  maintain  any  doctrine  which  tends  to  weaken  or  destroy  The  Divine 
authority  of  Scripture,  as  contained  in  the  authorized  version,  or  to  negative  its 
truth  :  he  rejected,  therefore,  all  those  Articles  of  charge  which  he  considered  framed 
contrary  to  these  principles,  and  retained,  beyond  the  mere  formal  ones,  only  the 
7th,  12th  and  15th,  ordering  the  7th  and  12th  to  be  reformed.  With  respect  to  the 
case  of  Mr.  Wilson,  the  learned  Judge,  applying  the  same  general  rules  and  prin- 
ciples, rejected  all  such  Articles  as  were  not  merely  formal,  except  the  8th,  12th, 
and  14th,  ordering  the  8th  and  12th  to  be  reformed,  he  [391]  gave  to  either  party, 
however,  leave  to  appeal  to  Her  Majesty  in  Council  (a)  from  those  judgments,  but 
no  appeal  in  either  case  was  then  asserted. 

The  Articles  were  accordingly  reformed  and  brought  in  in  the  form  before  stated. 
Both  Dr.  Williams  and  Mr.  Wilson  filed  allegations  in  answer  to  the  reformed 
Articles,  in  which  they  severally  and  specifically  denied  that  they  had  maintained, 
or  affirmed,  heretical  doctrines  contrary  to  the  doctrine  and  teaching  of  the  Church. 
Dr.  Williams,  as  to  the  seventh  of  the  amended  Articles,  alleged,  that  the  posi- 
tions and  opinions  that,  "  the  Bible  or  Holy  Scripture,  as  an  expression  of  devout 
reason,  is  to  be  read  with  reason  in  freedom,  and  that  if  the  abiding  influence  of  the 
Eternal  did  not  dwell  in  the  Church,  the  Bible  would  not  be  inspired,  for  the  Bible 
is,  above  all  things,  the  written  voice  of  the  congregation,"  were  not  inconsistent 
with,  nor  repugnant  or  contrary  to,  the  Bible,  or  Holy  Scriptures  being  the  word 
of  God,  and  containing  a  special  revelation  of  the  truth  of  His  dealings  with  man- 
kind, and  being  the  rule  of  our  faith.  But  that  the  Bible  being  Divine  in  origin 
was  rational,  in  substance,  and  that  it  is  divinely  inspired,  though  written  (or  even 
because  written)  through  the  agency  of  inspired  men.  And  that  the  said  positions 
or  opinions  so  recited  from  the  seventh  Article,  were  not  either  wholly,  or  when  taken 
with  their  context,  and  in  their  full  and  true  sense  and  meaning,  contrary  to,  or 
inconsistent  with,  the  sixth,  seventh,  and  twentieth  Articles  of  Religion,  or  with  the 
Nicene  Creed.  As  to  the  [392]  twelfth  of  the  amended  Articles,  he  alleged,  that  he 
did  not  maintain  or  affirm,  but  disavowed  the  doctrine  that  the  offering  of  Christ  was 
not  the  propitiation  for  the  sins  of  the  whole  world,  and  considered  the  same  errone- 
ous, and  that  the  passage  recited  from  the  Article,  Essay,  or  Review  in  the  said 
Article,  did  not  maintain  the  said  doctrine,  but  was  a  hypothetical  conclusion 
suggested  by,  and  drawn  from,  certain  premises  stated  by  Baron  Bunsen,  in  his 
"Comparative  Dictionary  of  Religious  and  Philosophical  Terms."  which   premises 

(a)  See  the  3rd  and  4th  Vict.,  c.  86,  s.  13,  which  gives  a  discretionary  power  to 
the  Judge  to  refuse  or  allow  an  appeal  from  Interlocutory  judgments,  in  proceedings 
under  that  Statute. 
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involved  Baron  Bunsen's  understanding  of  the  word  "  Propitiation."  or  of  the  philo- 
sophical idea  most  nearlv  answering  to  the  term  *'  propitiation."  but  did  not  involve 
his.  Dr.  Williams',  doctrine  of  the  offering  of  Christ,  which  he,  Dr.  Williams,  had 
held  and  holds  to  be  the  perfect  sacrifice,  propitiation,  and  satisfaction  for  all  the 
sins  of  the  whole  world.  And,  as  to  the  passage  from  the  Article.  Essay,  or  Review 
recited  in  the  fifteenth  of  the  amended  Articles,  he.  Dr.  Williams,  alleged  and  dis- 
avowed, as  not  his  own,  and  as  not  adequate  to  satisfy  the  Articles  of  the  Church  of 
England,  the  opinions  that  justification  by  faith  means  only  the  peace  of  mind,  or 
sense  of  Divine  approval,  which  comes  of  trust  in  a  righteous  God,  and  that  justi- 
fication is  a  verdict  of  forgiveness  upon  our  repentance,  and  of  acceptance  upon 
the  offering  of  our  hearts,  and  that  the  said  doctrine  was  not  maintained  or  affirmed 

ill  the  s;>  id  jM--ajc. 

Mr.  Wilson,  as  to  the  seventh,  formerly  the  eighth  of  the  amended  Articles,  ad- 
mitted against  him,  alleged,  that  he  did  not  declare  or  affirm  the  doctrine  that  the 
Scriptures  of  the  Old  and  New  Testament  were  not  written  under  the  inspiration 
of  the  Holy  Spirit,  or  that  the  Scriptures,  so  far  as  [393]  related  to  matters  concern- 
ing salvation,  were  not  written  by  the  Divine  interposition  of  God,  and  that  in  a 
manner  different  from  the  ordinary  agency  of  God,  and  he  alleged,  as  to  the  eighth 
of  the  amended  Articles,  that  he  did  not  declare  or  affirm  the  doctrine,  that  the 
condition  of  men  in  a  future  state  of  existence  will  be  determined  by  their  moral 
conduct,  according  to  the  law  or  sect  which  they  severally  profess,  exclusive  of  their 
religious  belief,  and  that  the  Article  in  the  Essay  or  Review  set  out  in  that  Article, 
did  not  affirm  or  maintain  that  doctrine;  and  as  to  the  fourteenth  Article;  that  he 
did  not  declare  or  affirm  the  doctrine,  that  after  this  life  there  will  be  no  judgment 
of  God,  awarding  to  those  men  whom  He  shall  then  approve  everlasting  life,  and  to 
those  whom  He  shall  then  condemn,  everlasting  death  :  and  also  the  doctrine  that 
there  is  an  intermediate  state  :  and  that  neither  of  these  doctrines  were  maintained 
or  affirmed  in  the  passages  recited  in  the  Articles  from  the  aforesaid  Essay  and 
Review. 

The  allegations  in  reply  to  the  reformed  Articles  having,  after  argument,  been 
admitted,  evidence  was  directed  to  be  taken  viva  voce  in  open  Court.  The  author- 
ship and  the  publication  of  the  several  Essays  in  question  were  admitted,  but  no 
evidence  was  adduced  by  either  side. 

On  the  15th  of  December,  1862,  the  learned  Judge,  in  pronouncing  the  final 
sentences  of  Court,  said,  that  he  had  already  pronounced  his  opinion  on  the  Articles 
of  accusation,  and  that  he  saw  no  reason  to  alter  or  retract  any  part  of  the  judg- 
ments he  had  delivered  on  the  25th  of  June,  1862 ;  and  by  his  final  sentences  declared 
the  Articles  of  accusation  proved,  and  in  each  case  pronounced  sentence  of  sus- 
pension  ah  officio  it  [394]  beneficio  for  the  term  of  one  year,  condemning  both  the 
Defendant*  in  costs. 

Separate  appeals  were  brought  from  these  sentences.  The  Respondents  adhered 
to  the  appeals. 

The  Appellants.  Dr.  Williams  and  Mr.  Wilson,  appeared  in  person.  The  Queen's 
Advocate  (Sir  R.  Phillimore,  Q.C.)  and  Dr.  Swabey  for  the  Respondent.  Fendall, 
and  the  Queen's  Advocate  and  Mr.  Coleridge.  Q.C.  for  the  Respondent,  the  Bishop 
of  Salisbury. 

i  in  the  opening  of  the  appeal,  the  Queen's  Advocate  took  a  preliminary  objection 
to  the  competency  of  the  Appellant,  Wilson,  to  raise  the  question,  that  the  three 
Articles  then  remaining  had  been  improperly  admitted  by  the  Court  below,  inas- 
much as  he  had  not  availed  himself  of  the  permission  given  by  the  Court  to  appeal 
from  the  Interlocutory  judgment  of  the  25th  of  June.  1862  (see  antt  [2  Moo.  P.C. 
(N.S.)],  p.  39)  on  the  admissibility  of  the  Articles.  He  insisted  that,  according  to 
the  practice  of  the  Ecclesiastical  Court,  which  was  founded  on  the  Canon  law.  in  a 
i  in  which  Articles  charging  erroneous  doctrines  had  been  admitted,  no  appeal 
could  lie.  unless  notice  of  appeal  was  given  at  the  time  of  the  admission  of  the 
Articles,  Statute,  .'ird  and  1th  Vict.,  c.  86,  Bee.  13,  and  then  with  the  permission  of 
the  Judge.  He  maintained,  that  it  was  only  competent  to  a  party  to  appeal  from 
the  gravamen  of  a  sentence  when  the  gravamen  formed  part  of  the  ultimate  de- 
cision. '/////  v.  (,'rfi/  (2  Add.  2o2).  and  as  the  Dean  of  the  Arches  in  delivering  his 
final  judgment  considered  thai  the  judgment  delivered  by  [395]  him  on  the  admis- 
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sion  of  the  Articles  uclusive,  he  submitted,  that   l>"tli   the  Appellants 

confine  themselves  alone  to  the  objection  to  the  extent  of  the  puniahmeni  ini 
by  the  final  sentences,  and  he  further  submitted,  that  if  it  Bhould  be  held  com] 
to  the  Appellant,  Wilson,  now  to  argue  the  tides 

admitted  against  him,  <>r  to  the  Appellant,  Williams,  to  the  other  Articles  ado 
in  his  case  and  found  to  have  been  proved  by  the  Interlocutory  it  would 

be  competent  to  the  Respondents  to  re-open  the  whole  case  against  both  Appell 
as  to  the  Articles  rejected  by  the  Interlocutory  judgment  of  'lie  25th  of  June,  1862. 

Their  Lordships  were  of  opinion,  that  the  preliminary  objection  was  properly 
brought   before  their  not  'lie  judgment  of  the  25th  of  June,  1862,  on  the 

admission  of  the  Articles,  being  in  the  nature  of  an  Interlocutory  judgment,  since 
the  past  the  Statute.  .'5rd  and  4th  Vict.  c.  86,  it  w:  * 

the  Court  below  to  have  refused  leave  to  appeal,  which  could  only  !><•  questioned  on 
the  appeal  from  the  final  senteno  -  loth  of  December,  1862.     Their  Lordships 

were,  however,  of  opinion,  that  the  circumstance  of  no  appeals  having 
or  prosecuted  from  the  Interlocutory  judg  E  June,  did  not  pre- 

clude either  of  t lie  Appellants  now  from  questioning  so  much  of  those  judginei 
applied  to  the  Articles  in  question,  and  that  the  Appellants  were  at  liberty  to 
contend  that  those  Articles,  which  formed  the  subject  matter  of  the  present  ap] 
were  improperly  found  to  have  been  proved  by  the  sentences  of  the  loth  of  December, 
■  _  to  contain  matters  of  offence  against  the  Ecclesiastical  law  ;  at  the  same  time 
their  Lordships  did  not  think  that  the  Respondents  were  at  [396]  liberty  to  re-open 
the  argument  as  to  the  admission  of  the  Articles  rejected  by  the  Interlocutory  judg- 
ments, as  it  appeared  that  the  appeal  was  adhered  to  by  one  of  the  Respondents,  and 
that  such  adherence  could  not  revive  the  former  appeal  so  abandoned. 

The  Respondent,  Fendall.  then  abandoned  the  twelfth  Article  of  his  charge. 

Mr.  Wilson,  the  Appellant,  in  person,  was  first  heard. — My  first  objection  is.  that 
the  prosecution  did  not  originate  ex  mero  motu  of  the  Bishop  of  the  Diocese.  It 
was.  therefore,  only  constructively,  that  any  offence  could  be  said  to  have  been 
committed  in  the  Diocese  of  Ely:  but.  without  throwing  any  impediment  on  that 
ground,  I  contend,  that  the  sentence  of  suspension  is  altogether  illegal.  It  is  the  first 
case,  since  the  Restoration,  of  a  beneficed  Clergyman  being  suspended  upon  a  pro- 
ceeding,  under  the  general  Ecclesiastical  Law,  for  erroneous  doctrine.  The  sentence 
of  suspension  ought  not  to  have  been  pronounced  without  previous  Monition.  In 
Gibson's  Codex,  p.  1046.  it  is  laid  down,  that  the  rule  of  the  Canon  Law.  upon  which 
the  proceedings  in  the  Ecclesiastical  Courts  are  founded,  was  not  to  pass  sentence 
of  suspension,  except  after  previous  Monition,  and  the  authorities  cited  in  support 
of  this  are.  Wilkins's  "  Concilium  Londinense,"  No.  1200,  Abp.  Cant..  Hubert,  and 
Lyndwood.  The  case  of  Saunders  v.  Dairies  (1  Add.  291)  shows  that  a  Monition 
should  first  issue. 

'In  dealing  with  the  Articles  of  charge  which  are  retained.  I  contend,  that  the 
Court  below  lias  exceeded  the  declaratory  and  simply  interpretative  power  which 
[397]  belongs  to  its  office,  on  points  hitherto  left  open  in  the  Church  of  England  : 
and  the  question  to  be  determined  by  your  Lordships  is.  whether  the  Church  is  not 
dogmatically  open  on  the  points  involved  in  the  three  Articles  of  charge. 

I  propose  to  examine  each  Article  of  charge  under  four  heads.  First,  as  to 
the  application  of  the  rule  which  the  learned  Judge  laid  down  for  his  guidance  to 
the  charges  alleged  :  secondly,  as  to  the  definition  or  exposition  of  doctrine  which 
he  set  forth,  as  expressly  and  exclusively  the  doctrine  of  the  Church  of  England  on 
the  subject  of  each  particular  charge  :  thirdly,  whether  the  judgment  corresponds 
with  the  charges  contained  in  the  complaint  :  and  fourthly.  I  shall  show  that  the 
passages  in  the  Essay  which  are  articled  and  condemned  do  not  fairly  bear  the 
meaning  affixed  to  them  by  the  Court  below,  and  do  not  contradict  the  doctrine  of 
the  Church  of  England,  even  if  correctly  laid  down  by  the  learned  Judu'e. 

In  resrard  to  the  first  point,  the  learned  Judge  relies  upon  the  judgment  in 
The  Gorham  Case,  in  which  it  was  stated,  that  this  Tribunal  "  has  no  jurisdiction  or 
authority  to  settle  matters  of  Faith,  or  to  determine  what  ought  in  anv  particular 
to  be  the  doctrine  of  the  Church  of  England.  Its  duty  extends  only  to  the  con- 
sideration of  that  which  is  by  law  established  to  be  the  doctrine  of  the  Church  of 
England,   upon  the  true  and  legal  construction  of  her   Articles   and  Formularies 
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(Moore's  Report  of  the  Gorham  Case.  p.  472>.  Now.  that  is  the  very  principle  on 
which  I  rely.  I  admit  that  the  standard  of  doctrine,  as  stated  by  the  learned  Judge, 
namelv.  the  Articles  and  Formularies,  are  the  true  tests  :  but  I  deny,  entirely,  thai 
the  Homilies  can  be  called  a  standard  [398]  of  doctrine,  even  by  virtue  of  the 
35th  Article,  or  the  dictum  in  the  case  of  Breekg  v.W  '  I  submit 

that  the  learned  Judge  in  taking  up  the  passage  of  the  Gorham  judgment,  that  the 
meaning  of  the  Articles  and  Formularies  must  be  determined  by  a  literal  and  gram- 
matical interpretation,  has  carried  th  I  I  m  to  the  extent  of  including  what  is 
clearly  figurative  and  metaphorical  language,  and  interprets  such  language  aceord- 
3  the  literal  and  grammatical  sense  of  the  words  used.  It  is  clear  that  such 
phrases  as  ""  sitteth  on  the  right  hand  of  God  " — "  called  of  God."'  do  not  mean 
literallv  "sitting  or  "calling."  in  any  sense  we  can  understand,  and  cannot  be, 
therefore,  so  interpreted.  The  decision  in  The  Gorham  Case  recognizes  distinctly 
the  historical  fact  that,  on  the  points  left  open  on  the  Articles,  difference  of  opinion 
was  unavoidable  amongst  Churchmen.  It  is  apparent  from  Fuller's  Church  Hist., 
B.  IX..  s.  1.  p.  52  (fo.,  Lond.  1655),  and  other  Ecclesiastical  authorities,  that  the 
Articles  of  Religion  were  purposelv  drawn  up  in  general  terms,  that  society  might 
grow  up  to  them  :  and  this  view  is  confirmed  by  the  judgment  in  The  Gorham  ' 
The  learned  Judge  below  laid  it  down,  that  historical  and  extrinsic  evidence  could 
only  be  imported  to  aid  literal  and  grammatical  interpretation,  but  in  the  case  of 
Shore  v.  Wilson  (9  CI.  and  Fin.  355).  in  the  House  of  Lords,  such  evidence  was 
admitted  in  the  interpretation  of  Ecclesiastical  instruments  as  of  other  docun.  - 
in  order  to  arrive  at  the  intention  with  which  they  were  framed:  and  it  niak 
difference  whether  the  present  proceedings  be  regarded  as  of  a  civil  or  a  criminal 
character  :  in  reality,  they  partake  of  both. 

N  w.  in  every  ordinary  criminal  proceeding,  the  [399]  onus  of  proof  lies  on  the 
Prosecutor,  and  I  apprehend,  in  no  instance  will  historical  or  other  extraneous 
evidence  be  excluded,  when  the  object  is  to  ascertain  the  meaning  of  ambiguous 
words,  in  a  penal  clause  or  written  instrument,  upon  which  the  prosecution  is 
founded,  more  especially  when  such  instrument  dates  back  to  very  early  times. 
Applying  then  the  rule  thus  established.  I  refer  to  the  language  of  Professor  Hey  in 
his  Lectures,  B.  II..  ch.  is.,  s.  1  :  to  the  decree  concerning  the  Canonical  Scriptures 
of  the  Council  of  Trent  (TVaterworths  translation,  Ed.  Lond..  1S4S>.  to  Bishop  Marsh's 
Comparative  view  of  the  Churches  of  England  and  Rome,  pp.  39,  10,  11  and  59  (2nd 
Ed.  Lond..  1816),  with  Dr.  Lingard's  Strictures  on  Bishop  Marsh's  work.  p.  "26  (Ed. 
Lond..  1815),  and  to  Lamb's  Historical  Account  of  the  Thirty-nine  Articles.  (Ed. 
Camb..  1829).  These  authorities  show  that  to  construe  the  Articles  grammatically 
and  etymologic  ally  would  lead  to  the  greatest  difficulties,  in  consequence  of  the  ex- 
pressions used  at  the  time  they  were  framed  Wing  different  from  those  which  would 
be  used  to  convey  the  same  meaning  now.  The  words  of  the  sixth  Article.  "'  Holy 
Scripture  containeth  all  things  necessary  to  salvation.""  as  well  as  the  langu::. 
the  20th  and  21st  Articles,  have  reference  to  the  Romish  coi  I  _'oing  on  at  the 

time  they  were  framed,  and  are  not  applicable  to  controversies  that  have  arisen 
since.  The  object  of  the  20th  Article  especially  was  to  exclude  traditions  which  the 
Church  of  Rome  accepted  and  mixed  up  with  the  Scriptures.  By  the  sufficie: 
the  Scriptures  for  man's  salvation  is.  therefore,  to  be  understood  the  sufficiencv.  not 
of  the  Scriptures,  but  of  the  doctrine  the  Scriptures  contain  :  which  doctrine  is  not 
to  be  deemed  true  because  it  is  in  a  written  book.  [400]  but  because  it  is  of  Divine 
authority.  If  the  ruling  of  the  Judge  of  the  Arches  is  to  be  upheld,  it  concerns  all 
to  know  whether  the  divine  authority  is  henceforth  to  be  applied  to  the  Scriptures 
or  to  the  doctrine  :  to  the  spirit  or  to  the  Book  :  to  the  divinely  illuminated  thought 
or  to  the  work  of  the  hand  of  man.  Now.  the  Church  of  England  has  nowhere 
acknowledged  itself  to  be  founded  as  a  braneh  of  Christ's  Church  on  a  written  Book. 
It  claims  to  be  founded  upon  a  person,  and.  undoubtedly.  Christ  had  a  Chureh  before 
the  New  Testament  was  written.  The  learned  Judge  has  drawn  doctrine  out  of  the 
Art!      -  -  .ether,  whereas  they  ought  to  be  kept  distinct,  they 

beintr.  as  termed  in  The  Gorham  Case,  a  Code.     The  doctrine  to  which  each  Article 
ipply.  must  be  looked  for  in  that  particular  Article,  as  if  in  a  separate 
Act  of  Parliament,  and  must  not  be  supplemented  bv  inferences  drawn  from  other 
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Articles.  But,  the  Court  below,  by  its  decision,  has  not  onlj  deduced  a  la  w  of  doctrine 
from  the  Articles  which  was  beyond  its  province,  but  an  ea  post  facto  law. 

In  dealing  with  the  question  of  the  inspiration  of  the  Scriptures  and  the  (riews  I 
entertain  on  the  subjeot,  I  shall  now  proceed  to  place  before  your  Lordships  the 
opinions  of  Divines  who  lived  two  hundred  years  ago  upon  thai  question,  during  a 
null roversy  which  took  place  a1  thai  period  :  thus,  among  others,  Calixtus,  who  died 
in  1656,  Louis  Cappel,  who  died  in  1(158,  Calorius,  who  died  in  1686;  Opp.  Theol., 
'I'.. in.  iii.  p.  672,  (fo.  1679).     I  may  instance  tin'  circumstance  of  a  discussion  about 

the  middle  of  the  seventeenth  century  on  this  very  subject,  in  which  ei nl  Tin" 

I.i"  1.1  us  iii  many  parts  "!'  the  Continent  were  engaged  ;  1  In1  effects  of  1  Ins  . 1  roversy 

were,  as  we  all  know,  soon  fell  in  tins  country.  Some  of  [401]  the  writers  I  allude 
(o  wont  so  far  as  to  maintain  the  verbal  inspiration  of  the  Bible,  ami  the  absolute 
purity  of  hs  diction.  Others  attributed  the  Bible  to  the  assistance  merely  of  the 
Holy  Spirit  :  sit  Letters  on  Inspiration,  by  Le  ('loir,  who  died  in  1736,  translated 
and  replied  to  by  Louth,  in  his  Five  Letters  concerning  the  Inspiration  of  tin-  Holy 
Scriptures  (Ed.  Oxon.  1692).  Thru  there  was  the  greal  school  of  the  Arminians 
in  Holland,  amongst  them  Grotius,  a  distinguished  authority  in  the  Church  up  to 
tho  beginning  of  the  present  century.  Grotius  stated,  that  there  was  no  necessity 
for  the  histories  to  be  dictated  by  the  Holy  Spirit,  ami  thai  it  was  only  necessary  for 
tho  writer  to  have  a  good  memory,  and  to  bo  diligent  in  transcribing  ancient 
in. -iii.. 1  is ;  "/./..  77/i  nl.,  Tom.  iii.  p.  672,  (Ed.  fo.  L679).  These  are  sufficient  examples 
of  tho  liberty  which  has  horn  enjoyed  in  free  discussion,  in  all  ages,  by  men  of  talent, 
on  this  subject.  Are  not  Clergymen  of  the  Church  of  England  to  be  permitted  to 
look  a  1  1 1  ioso  ma  it  its  foi'  1 1  ion  1  selves,  and  to  form  their  own  judgment?  For  example, 
the  Book  of  Esther  is  remarkable  for  the  difficulty  of  ti  ml  hilt  a  place  in  history  for 
the  story  which  is  contained  in  it,  nor  does  that  Book  contain  the  name  of  (!od  or 
one  single  pious  or  moral  illicit  ion.  Jortin's  Sermons,  Ser.  XVII.,  Vol.  v.,  p.  348. 
Surely,  though  the  Book  is  Canonical,  that  cannot  be  considered  an  inspired  writing. 
I  do  not,  however,  contend  that  the  Book  of  Esther  is  not  useful  in  the  organic 
structure  of  the  Bible,  but  I  submit  that  if  it  was  Canonical  it  was  not  miraculous. 
The  writings  of  Jortin  and  Bishop  Law  apply  to  the  Hook  of  Esther  as  to  Solomon's 
Song.  Bishop  Law  expressed  his  opinion  that  inspiration  meant  a  general  super- 
intendence of  Scripture  by  Providence.  Considerations  on  the  Theory  of  [402] 
Religion,  pp.  301,  '-',  3,  125,  (Lond.  1820).  Archbishop  Potter,  Discourses  on  the 
Subject  of  Inspired  Direction,  pp.  132,  140,  156,  158,  165,  169.  194,  5.  6,  8,  202,  304; 
as  examples  of  the  latitude  which  has  been  allowed  in  carrying  out  these  discussions. 
I  may  also  cite  the  prolegomena  to  Dean  Alford's  translation  of  the  New  Testament, 
ch.  II.,  pp.  G.  11,  p.  18,  (Ed.  1849).  It  is  known  that  the  general  impression  was, 
that  the  (h.sjiel  of  St.  Matthew  was  a  translation,  having  been  originally  written 
in  the  Hebrew  language,  although  in  my  own  opinion  I  think  it  bears  the  marks  of 
being  an  original.  If  there  was  any  portion  of  the  Bible  which  could  appear  to  be 
the  most  inspired,  it  was  St.  Matthew's  account  of  the  Sermon  on  the  Mount,  but  yet 
it  contains  nothing  miraculous.  Is  that  then  to  be  considered  a  miraculous  account 
of  a  non-miraculous  event  2  The  Epistles  contain  many  matters  essential  to  salvation, 
yet  the  authors  made  no  statement  that  they  were  directly  inspired;  St.  John  states 
expressly,  that  he  was  writing  what  he  hail  seen  and  heard.  It  is  for  the  interest  of 
the  Christian  religion  and  the  Church  that  the  extreme  views  which  are  known  to 
prevail  among  large  portions  of  the  people  should  be  abandoned,  and  this  I  have 
taken  the  liberty  to  suggest  in  the  Essay  complained  of. 

Now,  if  the  charges  arc  examined,  they  cannot  be  maintained.  The  Essay  in  fact 
has  been  condemned,  not  for  the  subject  charged,  but  for  something  else.  The  charge 
was  that  I  did  "  advisedly  declare  and  affirm  in  effect  that  the  Holy  Scriptures  were 
not  written  under  the  inspiration  of  the  Holy  Spirit."  In  the  first  place,  I  object  to 
a  charge  which  can  only  bo  staled  by  the  use  of  words  as  "  in  elt'ect,"  anil  il  is  fur  the 
Court  to  say.  whether  the  charge  is  stated  with  suffi-[403]-cient  precision.  It  does 
not  state  distinctly,  nor  does  it  allege,  that  I  have  denied  the  inspiration  of  the  Holy 
Spirit,  but  merely  that  I  have  done  so  "  in  effect."  It  is  a  rule  of  pleading  in  the 
Ecclesiastical  Courts  that  the  charge  should  follow  the  citation;  and  tins  being  a 
criminal  proceeding,  it  was  the  duty  of  the  Court  below  to  be  quite  certain  that  the 
charges  alleged  do  not  go  beyond  the  citation.  Heath  v.  Burder  (15  Moore's  P.C.  Cases, 
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1 1.  I  submit,  therefore,  that  the  present  charge  has  not  been  framed  with  sufficient 
precision,  and  has-  been  improperly  admitted.  Sir  William  Scott,  in  ll.M.  Pro- 
curator-General v.  Stone  (1  Hagg  Con.  Rep.,  429),  a  proceeding  against  a  Clergyman, 
Bays,  "  If  any  Article  is  really  a  subject  of  dubious  interpretation,  it  would  be  highly 
improper,  that  this  Court  should  fix  on  one  meaning,  and  prosecute  all  those  who  hold 
a  contrary  opinion  regarding  its  interpretation,"  and  this  rule  is  recognized  in  T/ie 
Gotham  Cast  (Moore's  Report  of  The  Gorham  Case,  p.  472).  Another  objection  is 
the  introduction  of  the  Theological  word,  "  inspiration,"  into  the  charges,  a  word 
not  found  in  the  Formularies  of  the  Church  :  and  unknown  to  the  laws  of  the  Church. 
It  is  only  used  twice  in  the  Collects,  and  once  in  the  13th  of  the  Thirty-nine  Articles, 
and  then  not  in  the  dogmatical  sense  here  sought  to  be  applied  to  it.  It  is  true  that 
the  Formularies  of  the  Church  used  the  expression  "  caused  all  Holy  Scripture  to  be 
written."  but  they  do  not  say  in  what  manner  it  was  caused  to  be  written  :  whether 
by  inspiration  or  otherwise.  But  taking  the  charge,  however,  as  it  was  made,  the 
Court  below  was  bound  to  have  decided,  whether  I  have  denied  categorically  the  in- 
spiration of  the  Holy  Scriptures  :  but  the  charge  itself  shows  I  have  not  [404]  done  so, 
because  it  says.  I  have  done  only  so  "  in  effect,"  whereas  the  Court  decided  that  I  have 
denied  that  Scripture  was  direct  from  God.  a  flagrant  difference,  when  it  is  remem- 
bered, that  there  is  no  clearly  defined  theological  meaning  attached  to  the  word 
"  inspiration."  It  is  not  enough  to  say  that  I  have  offended  against  the  laws  Eccles- 
iastical, and.  therefore.  I  ought  to  be  punished:  I  must  be  found  guilty  of  offending 
in  the  particular  manner  set  forth  in  the  Articles  of  charge.  Again,  the  charge 
against  me  alleges,  that  I  have  denied  that  the  Scripture  was  "  not  necessarily  at. 
all."  or  "  certainly  not  in  parts."  the  word  of  God.  Now,  what  I  said  was  "  that  the 
word  of  God  is  contained  in  Scripture,  whence  it  does  not  follow  that  it  is  co-extensive 
with  it  :  "  in  other  words,  that  it  certainly  is  in  parts,  though  not  necessarily  every- 
where, the  word  of  God.  My  belief  is.  that  the  divine  treasure  is  contained  in  the 
Holy  Scriptures,  and  formed  their  most  important  element  :  and,  therefore,  the  Bible 
is  called  "  the  word  of  God."  from  its  most  important  element.  I  believe  that  all  that 
-cntial  to  salvation  is  contained  in  the  Holy  Scriptures,  but  it  does  not  necessarily 
follow  that  every  line  contains  the  word  of  God.  The  charge  does  not  point  out 
with  sufficient  distinctness  the  particular  Article  of  religion  which  was  offended 
against. 

Proceeding  then  to  the  second  charge,  as  contained  in  the  twelfth  Article,  which 
accuses  me  of  affirming,  that  the  condition  of  men  in  a  future  state  of  existence, 
will  be  determined  by  their  moral  conduct,  according  to  the  law  or  sect  which  they 
severally  professed,  exclusive  of  their  religious  belief,  contrary  to  the  18th  Article 
of  Religion.  The  first  point  to  consider  is  the  meaning  of  the  words  used  in  the  L8£h 
Article  of  Religion,  as  compared  with  those  eon-[405]-tained  in  my  Essay.  In  order 
fully  to  understand  the  meaning  of  the  ISth  Article,  it  is  necessary  to  take  into 
consideration  the  circumstances  under  which  that  Article  was  drawn  up.  At  the 
time  of  the  Reformation  a  great  number  of  sects  sprang  up.  some  of  which  were 
altogether  out  of  the  pale  of  Christianity  :  and  it.  therefore,  became  necessary  for 
Protestants  to  repudiate  all  connection  with  these  extreme  sects.  Thence  the  re- 
pudiation of  the  principles  of  the  Anabaptists  and  others,  who  had  thrown  all 
Christian  forms  and  beliefs  over;  some  of  them  stating  that  it  was  unimportant 
for  salvation  whether  they  professed  the  name  of  Christ  or  not.  and  it  was  ii 
detonation  of  an  ;:.  i  tins  kind  among  Christian  people,  that  this  18th  Article 

was  drawn  up.  and  not  for  the  purpose  of  defining  the  principles  and  tying  down  the 
opinions  of  the  members  of  the  Church  in  regard  to  those  who  had  never  read  of  a 
future  world  or  heard  of  the  name  of  a  Saviour.  But.  whatever  were  the  circum- 
stances which  -  ijgesl  d  the  drawing  up  of  the  18th  Article,  its  terms  are  singularly 
open  with  regard  to  the  Calvinistic  and  Arminian  doctrines.  The  Calvinistic 
doctrine   was  that   nobody  could  ■!   except   under   the   promise,   whereas  the 

Arminian  was  that  through  uncovenanted  mercies  the  heathen  might  be  saved 
eventually.  I  vindicated  the  right  to  discuss  the  principles  <>f  the  Arminian  doctrine, 
bin  the  Judge  of  the  Court  below  decided  against  such  liberty.  The  Judge  of  the 
i  rt  below  was  not  content  with  assuming  the  doctrine  of  the  Church  to  be  too 
narrow,  but  he  inferred  from  theological  terms  used  in  the  Essay  capable  of  several 
definitions,  that  I  had  offended  .,_  -•  -  ich  doctrines.  The  second  point  is.  that  the 
doctrine  laid  down  by  the  learned  Judge  as  to  the  exclusive  doctrine  of  the  Church  of 
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England  [406]  ia  quite  new.     Neither  a  Calvii  I  trine 

ougl  "  cclusively  the  doctrine  "i  tin.-  Church       I 

I  relj  "ii  the  works  and  wi  Barrow,  Jortin,  Macki 

>w  the  right  exercised  by  the  members  of  t lit-  C!iu>  I     gland  iii 

the  Cah  d  Arminian  doctrii 

Then  with  reference  to  the  third  Article  of  charge,  which  alleges  thai  I  affirm 
that  after  this  life  and  at  the  end  of  the  existing  order  of  things  on  thi<  earth,  there 
will  be  no  ju<i  I  God,  awarding  t"  those  men  whom  he  should  thei 

everlasting  life  or  eternal  happiness  :  and  to  t;.  whom  he  shall  then  condemn 

everlasting  death  or  eternal  misery.     In  the  first   pis  plain   the 

principles  of  ition  which  ought  to  be  applied  to  the  su  .arL'e 

and  to  the  judgment  founded  upon  it :  and  secondly,  to  examine  the  doctrine  laid 
down  by  tin-  judgment.     The  charge  made  is.  that  I  deny  the  ever  last  ii  _ 
of  the  wicked.      Now.  I  maintain  that  then  the  Church 

of  England  which  prevents  its  members  holding  an  opinion,  that  the  everlasting  fire 
:  may  have  a  softening  and  purifying  effect  upon  those  placed  in  it.  and  that 
eventually  they  might   he  delivered  from   it.      There  is  nothing   in   the  Arth  . 
Formulai     •  -   abli&h  or  such  a  doctrine.     The  terms  of  the  Articles  and 

Formularies  are  precisely  those  answering  the  description  of  aim    _ 
mentioned  in  the  Gorham  j  I  have  no  wi>h  to  set  up  an  exclusive  opinion 

on  the  subject  which  would  shut  out  all  others,  but  I  wi<h  to  show  that  the  Church 
allowed  liberty  of  thought  upon  the  subject.  The  Statute.  1st  Eliz..  c.  1,  s.  36, 
declared,  that  no  matter  of  n     _  :i mid  be  adjuiL       i  it  had  not 

been  condemned  as  [407]  such  by  the  Canonical  Scriptures  or  the  first  four  General 
I  cils,  or  any  other  General  Council,  or  such  as  should  thereafter  be  declared 

Heresy  by  the  High  Court  of  Parliament  of  this  realm.  Now.  the  first  four  General 
Councils  have  not  mentioned  everlasting  punishment,  neither  is  it  laid  down  as  part 
of  the  doctrine  of  the  Church  of  England  in  the  Articles.  It  is  mentioned  in  an 
ambiguous  way  in  the  Creeds,  but  I  submit,  that  that  would  not  aloi  tute  a 

contrary  opinion,  heretical.  During  the  period  of  the  first  four  General  Councils, 
a  Lrreat  latitude  of  opinion  was  expressed  on  this  subject  :  and  again,  during  the 
period  of  the  Reformation,  great  liberty  of  thought  was  permitted  by  our  own 
Church.  The  Church  has  never  laid  down  any  doctrine  concerning  everlasting  fire  : 
although  that  question  has  been  mooted  and  discussed,  yet  the  Church  remained 
silent.  Justin  the  Martyr,  who  died  in  the  year  164.  did  not  hold  the  nee- 
even  of  the  immortality  of  the  soul,  and  the  Church  has  not  excluded  even  the  doctrine 
of  universal  restitution  :  the  Church  allowed  the  opinion  of  a  termination  of  the 
sufferings  of  those  who  are  condemned,  even  though  thev  be  not  restored.  The  learned 
Judire  of  the  Court  below  founded  his  condemnation  upon  the  supposition  that  I  have 
maintained  the  doctrine  of  universal  restitution  :  and  I  am  prepared  to  argue  that, 
even  if  that  was  the  proper  judicial  construction  of  my  words,  vet  that  the  opinion 
of  universal  restitution  is  not  excluded  from  the  Church  of  England.  There  is  no 
part  of  the  Essay  libelled,  which  expresses,  in  any  £  that  words  ordinarily  l>ear. 

a  disbelief  in  an  intermediate  state.  The  ordinary  signification  is  a  certain  con- 
dition between  death  and  judgment.  The  opinion  of  an  intermediate  [408]  state 
is  not  excluded  by  any  one  of  the  Formularies  of  the  Church  of  England.  It  was 
maintained  in  a  celebrated  sermon  of  Bishop  Horsley.  and  half  the  Clergy  of  the 
Church  of  England  hold  a  similar  opinion.  I  speak  of  the  intermediate  state  apart 
from  the  Roman  doctrine  of  purgatory.  With  respect  to  such  persons,  concei 
whom,  in  reason  and  charity,  we  cannot  pronounce  to  be  condemned  to  everk- 

ction.  and  yet  have  hesitation  in  admitting  that  they  are  fitted  for  the  kingdom 
of  Heaven.  I  hold  that  we  may  hope  that  in  consequence  of  the  sentence  pronounced 
at  the  great  adjudication,  they  may  be  restored  and  carried  into  higher  life  in  the 
a<res  to  come.  My  view  is.  that  witli  regard  to  the  busy-bodies  and  mere  eaters  and 
drinkers,  who  are  certainly  not  fit  for  the  kingdom  of  God.  we  are  not  to  say  that  thev 
are  to  be  condemned  to  the  company  of  the  devil  and  his  angels.  My  Essay  concludes 
with  expressing  a  hope  in  respect  to  those  persons;  and  the  Church  of  England,  I 
contend,  has  never  been  excluded  from  the  expression  of  a  pious  hope  that  thev  mav 
not  be  everlastingly  punished. 

Dr.   Williams,   in   person. — The  conclusions  from  the  reasoning'  of  the  learned 
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Judge  in  the  Court  below,  that  the  Scriptures  were  written  by  the  extraordinary 
and  preternatural  interposition  of  God.  cannot  be  sustained.  What  the  Church  has 
distinctly  laid  down  in  her  Creeds  and  Articles,  namely,  the  general  inspiration  of 
the  Scripture,  has  not  been  displaced  by  any  portion  of  my  Review.  I  have  there 
expressly  said,  that  the  Holy  Scripture  is  the  work  of  Jehovah:  and  I  rnain-[409]- 
tain  that  any  Clergyman  of  the  Church  of  England  has  a  right  to  controvert  the 
doctrine  of  the  Court  below,  that  the  Holy  Scripture  is  written  by  inspiration.  The 
writings  of  St.  Jerome  speak  in  disapproval  of  certain  words  of  St.  Mark  and  St. 
Paul,  which  shows  the  necessity  of  allowing  a  liberal  interpretation  with  regard  to 
the  meaning  of  the  divine  authority  of  Scripture  :  which  is.  that  the  Scriptures  are 
a  revelation  by  God.  and  were  inspired  by  the  Holy  Spirit,  but  thev  were  committed 
to  writing  by  those  who  were  liable  to  human  error.  I  do  not  question  that  the 
Xieene  Creed  declares  that  the  Holy  Ghost  spoke  by  the  Prophets.  My  propositions 
are.  first,  that  the  Scriptures  contain  the  work  of  the  Eternal  Spirit  :  secondly,  that 
they  were  written,  not  by  passionless  machines,  but  by  conscious  writers  and  spiritual 
men.  and  that,  therefore,  they  are  necessarily  an  expression  of  devout  reason.  One 
of  the  principal  grounds  upon  which  the  judgment  of  the  Court  below  was  founded 
against  me  was.  that  I  had  spoken  of  the  Bible  as  the  "  written  voice  of  the  congrega- 
tion :  "  but  I  contend  that  that  is  a  description  which  is  justified  by  the  words  of 
the  Scripture:  that  such  definition  is  a  necessary  consequence  to  the  doctrines  of 
inspiration  and  interposition,  and  in  no  way  denies  the  holy  teaching  of  the  Book. 
Pearson  on  the  Creed:  Acts  on  Justification.  Vol.  I.,  p.  513.  Lawrence.  Bampton 
.  6  Ser.  p.  319.  There  may  be.  in  my  Review,  a  tendency  to  minimise  the 
difference  between  ordinary  and  extraordinary  inspiration,  but  there  is  no  denial  of 
the  general  inspiration.  I  hold  that  the  minds  of  the  sacred  writers  were  inspired 
by  the  Holy  Spirit,  and  that  the  same  Holy  Ghost  now  dwells  in  the  Church,  and 
works  in  men's  minds,  supernaturally  in  the  offices  [410]  of  salvation  :  that,  in  con- 
sidering the  difficulties  which  attend  the  works  of  fallible  men.  aid  may  be  obtained 
by  a  comparison  with  the  ordinary  operation  of  the  Holy  Ghost  :  and  that  Divines 
should  treat  inspiration  as  analogous  to  or  hoi      a  as  with  the  operations  of  the 

Holy  Ghost  in  all  ages.  But  let  inspiration  be  regarded  in  its  strongest  sense  :  take 
even  the  interpretation  of  the  Court  below,  that  Scripture  was  an  extraordinary  and 
preternatural  interposition  of  God.  an  interpretation  against  which,  in  the  interests 
of  the  Church.  I  protest.  Even  then.  I  contend,  that  there  is  nothing  in  my  Essay 
in  any  way  irreconcilable  with  that  doctrine.  As  others  made  physical  science  free, 
so  I  claim  for  Biblical  criticism  absolute  freedom.  I  have  not  contended  for  the 
legendary  element  in  Scripture,  but  I  have  surveyed  it  as  a  consequence  which 
might  possibly  arise.  The  construction  which  the  Court  below  placed  upon  my  words 
is  erroneous  :  it  misconstrues  the  meaning  of  Bunsen  when  he  speaks  of  "  reason  " 
and  the  "  expression  of  devout  reason."  The  Essay  is  not  sufficiently  quoted  to  show 
the  meaning  of  its  author.  The  Thirty-nine  Articles  have  been,  if  not  contradicted, 
at  least  ignored. 

The  second  question,  with  respect  to  '  propitiation,"  I  pass  over,  in  obedience 
to  an  intimation  from  your  Lordships  that  that  part  of  the  case  had  better  be 
postponed  till  after  the  argument  of  the  Queen's  Advocate :  and,  coming  to  the 
question  of  "  justification."  I  deny  that  my  words  were  fairly  interpreted,  when 
thev  were  made  the  ground  of  the  charge,  that  I  have  maintained  justification  by 
faith  to  mean  "  only  that  peace  of  mind  or  sense  of  divine  approval,  which  con:  - 
trust  in  a  righteous  God."  I  contend  that  justification  means  forgiveness  of  sins, 
and  forgivene^  [411]  of  sins  is  emphatically  a  Christian  doctrine.  On  the  divine 
side,  justification  is  the  verdict  of  forgiveness,  and  on  the  human  side  the  realiza- 
tion of  forgiveness  :  and  I  contend  that  there  is  no  Heresy  in  using  the  word  in  both 
senses.  The  introduction  of  the  word  *  only  '  into  the  charge  is  not  justified  in  any- 
thing to  be  found  i:.  my  Essay,  and  is  a  limitation  which  wholly  misrepresented  my 
meaning:.  I  refer  to  and  cite  the  following  authoriti  -  N  son's  Life  of  Bishop  Bull 
pp.  36,  1  19,  151,  (Ed.  1713)  :  Archbishop  Whately's  St.  Paul's  Epistle  to  the  Romans. 
pp.  171.  196  :  Jeremy  Taylor's  Works.  Vol.  VI..  pp.  277-9  :  Burnet  "  On  The  Thirty- 
nine  Articles  "  :  the  11th  Art.  "  Justification  "  :  Hampden's  Bampton  Lect..  5.  p.  '2i6 
13th  Sunday  after  Trinity. 

\dvocate  [Sir  Robert  Phillimore]. — As  I  appear  for  both  1!   - 
dents,    and    a<    the    two    appeals    have    been    heard    together    here.    I    propo- 
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address  myself  a1   the  same  time  to  both  cases,  and  to  offer  bu i  argument   to 

.such  points  as  arc  ooi on  to  both  rases.     The  proceedings  were  instituted  under 

Statute,  3rd  and  lib  Vict.,  c.  86,  and  this  Tribunal,  in  respect  to  thi 
constituted  under  thai  Statute.  The  Right  Rev.  Prelates  whom  I  Lave  the  honour  of 
addressing  are,  by  the  16th  section  of  the  Act,  necessarily  component  parts  of  this 
Committee  For  the  purposes  of  this  appeal,  and  are  no!  merely  summoned  by  Her 
Majesty  under  the  provisions  of  the  Judicial  Committee  let,  3rd  and  1th  Will.  I  \ .. 
e.  II.  in  a  skim  ;inil  advise  as  A  ssi'ssn  rs,  as  was  ill  i  lie  iii  "  The  Gorham  ca  e,"  and  in 
the  general  prac-£412]-tice  upon  Ecclesiastical  appeals.  The  objeel  contemplated  by 
the  3rd  and  1th  Vict.,  c.  86,  in  requiring  the  presence  of  the  Righl  Rev.  Prelates 
under  it  is.  thai   Her  Majesty  may  be  advised  on  the  Theological  questions,  if  thi  n 

be  any.  by  the  Clerical  members  of  the  Committee,  wl i  course  are  mosl  competenl 

in  'jim-  advice  upon  such  questions.  The  proceedings  in  these  suits  being  under  the 
Church  Discipline  Act,  3rd  and  hli  Vict.,  c.  86,  and  nol  under  the  Statute,  13th 
Eliz..  c.  12,  Bee.  -.  as  in  the  case  of  Heath  \.  Burder  (15  Moore's  P.C.  Cases,  I),  the 
sentences  are  discretionary,  and,  therefore,  though  the  suits  may  lead  to  penalties, 
and  in  thai  sense  he  said  to  be  criminal  suits,  yet  they  differ  materially  in  their  con- 
sequences, as  is  manifest  from  the  observations  of  the  learned  Dean  of  the  Arches  in 
his  final  judgment. 

It  is  urged  by  the  Appellants  that  before  sentence  of  suspension  there  ought  to 

have  been  a   Monition  ;  but   though  this  is  provided  by  some  ancient   Canons,  it    is  not 

according  in  the  pract  ice  of  the  Ecclesiastical  Courts,  or  the  general  rule  of  the  Ci a 

law.  The  practice  is  trulv  shown  by  HotVmaii  :  that  learned  writer,  in  his  treatise 
"On  the   La-Si    of  the  Church."  p.  419  [Ed.   New   York,   1859],  thus  slates  the  law:  — 

"  By  many  of  the  ancient  Canons  admonition  was  always  to  precede  suspension.  The 
rule,  however,  does  not  now  prevail  in  England."  And  lie  refers  in  a  note  to  the 
Artieul!  fieri  in  Coke's  2nd  Inst.  p.  601,  and  also  an  abstract  of  Justice  Foster's 
Tract  upon  the  doctrine  of  Bishop  Gibson.  (2  State  Trials,  p.  156.)  The  rule  has 
never  been  followed  here.  Gibson's  [413]  Codex,  tit.  46,  ch.  ■".  note  pp.  loi-tj  [Ed. 
1764],  S, /under  v.  Duvies  (1  Add.,  291). 

Now,  there  are  two  Heresies  which  are  pleaded  and  alleged  in  the  Articles  of 
charge  against  each  of  the  Respondents,  and  which,  although  different  in  form  and 
expression,  are  in  truth  identical  and  common  to  both.  I  mean  the  denial  of  the  in- 
spiration of  Scripture,  and  of  a  future  judgment  and  everlasting  rewards  or  punish- 
ments. Dr.  Williams  also  affirms  a  doctrine  that  is  contrary  to  the  1 1th 
Article  of  ihe  Church,  on  justification  by  faith,  but  that  will  be  best 
disposed  of  by  and  bye,  by  reference  to  the  Article  itself  and  the 
uniform  interpretation  which  has  been  given  to  it.  by  all  authorities  in 
the  Church  since  the  Reformation.  I  may.  therefore,  for  the  purpose  of  applying 
myself  to  both  cases,  treat  the  allegation  against  the  inspiration  of  the  Scripture,  and 
the  denial  of  future  judgments,  as  common  to  both  Respondents.  Applying,  then, 
the  rule  laid  down  in  The  Gorham  case,  p.  462,  of  ascertaining,  first,  what  are  the 
opinions  and  doctrines  affirmed  by  the  Appellants,  and  then  proceeding  to  show- 
that  such  opinions  are  contrary  to  the  Articles,  Formularies,  Creeds,  and  Rubrics 
of  the  Church,  I  propose  to  deal  with  these  Heresies  under  two  heads:  first,  on  the 
inspiration  of  the  Holy  Scriptures;  and,  secondly,  as  to  future  rewards  and 
punishments.  It  is  manifest,  from  the  passages  extracted  from  the  Essays,  and 
articled  in  both  cases,  that  both  the  Appellants  altogether  deny  the  plenary  inspira- 
tion of  the  Holy  Scriptures  :  Mr.  Wilson  affirming  that  the  Scriptures  of  the  Old 
and  New  Testament  were  not  written  under  the  [414]  inspiration  of  the  Holy  Spirit, 
and  were  not  necessarily  at  all,  and  certainly  not  in  parts,  the  word  of  God  :  and 
Dr.  Williams  affirming  that  the  Bible  is  "  an  expression  of  devout  reason,  and  the 
written  voice  of  the  congregation  "  ;  and  not  the  word  of  God.  Mr.  Wilson  also 
denies  the  doctrine  of  the  Church  regarding  the  future  state  and  condition  of  men, 
which  state,  he  affirms,  will  be  determined  by  their  moral  conduct  according  to  tin- 
law  and  sect  they  severally  profess,  exclusive  of  their  religious  belief,  which  doctrine 
is  in  direct  contravention  of  the  18th  Article  of  Religion,  and  is  so  pleaded  by  us. 
He  affirms,  however,  that,  at  the  end  of  the  existing  order  of  things,  there  will  be 
no  final  judgment,  a  doctrine  also  contrary  to  the  teaching  of  the  Church  in  her 
Creeds  and  Formularies.  Dr.  Williams  denies  the  sacrificial  atonement  of  our 
Saviour  Christ,  in  direct  contradiction  to  the  -"1st   Article  of  Religion,  "  Of  the  one 
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oblation  of  Christ  finished  upon  the  cross":  and  maintains,  contrary  to  the  11th 
Article  of  Religion,  that  justification  by  faith  means  only  the  peace  of  mind,  or  sense 
of  Divine  approval  which  comes  of  trust  in  a  righteous  God.  and  not  accordi:  ° 
that  Article,  which  declares  that  "  We  are  accounted  righteous  before  God  only  for 
the  merits  of  our  Lord  and  Saviour  Jesus  Christ,  by  faith,  and  not  our  own  v 
or  deservings."  These  are  the  chief  Heresies  we  ch  a  _.-.inst  each  of  the  Appel- 
lants, and  which  we  have  articled  and  pleaded  in  the  reformed  Articles  of  charge. 
Now.  I  sav,  that  a  Clergyman  of  the  Church  of  England  has  no  right  to  question 
the  inspiration  of  Scripture,  in  any  degree  whatever,  the  inspiration  of  Scripture 
being  the  law  of  the  Church  of  England.  The  6th  Article.  "  Of  the  sufficiency  [415] 
of  Holv  Scripture  for  salvation."  declares,  that  "  Holy  Scripture  containeth  all 
thin'.:*  -     ;v  to  salvation."     Now,  I  maintain  that  that  passage,  as  well  as  other 

similar  ones,  does  not  apply  merely  to  the  doctrines  contained  in  the  Holy  Scripture, 
but  to  the  historical  facts  from  whence  those  doctrines  are  derived.  Thus,  the  Divinity 
of  our  Lord  is  proved,  among  other  things,  by  the  historical  fact  of  His  resurrec- 
tion :  and  I  sav.  emphatically,  that  a  Clergyman,  an  ordained  Minister  of  the  Church, 
has  no  right  to  say.  "  I  believe  in  the  Divinity  of  our  Lord,  which  is  a  doctrine  of 
Faith,  but  I  question  the  facts  which  support  or  are  in  aid  of  that  Divinity,  though 
thev  are  stated  in  the  Bible." 

The  plenarv  inspiration  of  the  Scripture  is  declared  and  asserted  not  only  by 
the  Articles  of  Religion  but  by  the  Formularies  of  the  Church,  the  Xiome  Creed 
and  the  Ordination  service.  All  these  we  plead  that  the  Appellants  have  contravened. 
That  the  opinion  of  all  sound   Divines  is  in  concert  with  the  law  of  the  Church 

rding  the  plenarv  inspiration  of  Scripture  is  notorious,  and  I  need  only  cite 
a  few  of  the  numerous  authorities  whom  I  might  call  in  aid  on  this  point.  First.  I 
will  refer  to  Tan  Mildert.  Bishop  of  Durham,  one  of  the  highest  authorities  of 
modern  times,  on  the  doctrine  of  the  Church  of  England,  who  in  his  sermon  on  the 
inspiration  of  Scripture.  Vol.  II..  !>eiiig  the  23rd  of  his  Boyle  Lectures,  to  be  found 
in  the  third  volume  of  his  Theological  works,  p.  322.  gives  a  full  and  most  able 
exposition  of  the  doctrine  of  the  Church  on  inspiration,  and  after  examining  and 
illustrating  the  subject,  defines  plenary  inspiration  of  Scripture  in  these  terms:  — 
"The  kind  of  inspiration.  there-[416]  f"ie  which  it  is  here  intended  to  vindicate 
is  that  which  may  properly  be  called  plenary  inspiration,  denoting  by  that  term, 
that  the  sacred  writers  constantly  received  from  the  Holy  Spirit,  such  a  degree  of 
-  stance  as  might  suffice  to  give  to  every  part  of  the  Scripture  its  sanction  and 
authority  as  the  word  of  God."  Another  author  of  high  authority,  and  who  has 
investigated  the  question  with  crreat  research  and  ability,  is  the  Rev.  William  Lee, 
D.D..  Fellow  and  Tutor  of  Trinity  College,  and  Professor  of  Ecclesiastical  History  to 
the  University  of  Dublin,  who  in  1854,  published  eight  Discourses  preached  before 
the  University  of  Dublin,  on  the  inspiration  of  Scripture,  and  has  since  put  forth  the 
work  entitled  "'  The  Inspiration  of  Holy  Scriptures."  which,  besides  a  full  exposition 
of  the  doctrine  of  the  Church  on  this  point,  contains  in  the  Appendix  reference  to 
all  the  Councils  and  earliest  authorities  of  the  Church  on  this  subject.  I  refer  to 
this  work  generally,  but  especially  to  pp.  31.  142.  398,  419.  497.  499.  the  passages  in 
which  I  desire  to  read  as  part  of  my  address.  Another  authority  of  even  higher 
weight  on  questions  concerning  the  doctrine  as  well  as  the  discipline  of  the  Church 
i-  Hooker,  who.  in  many  numerous  passages  throughout  his  works,  confirms  and 
illustrates  the  doctrines  we  are  contending  for,  namely,  the  inspiration  of  Holy 
Scripture.  Hooker-  Laws  of  Ecclesiastical  Politv."  B.  II.  ch.  XII..  ss.  2.  0.  B.  III.. 
ch.  13,  ss.  1.  .",.  4.  5.  and  6.  9.  12.  13.  14.  B.  V.  ch.  XIX.,  ss.  1.  2.  3.  4.  5.  and  his 
sermons  on  part  of  St.  Jude's  Epistle  printed  at  the  end  of  the  second  volume  of 
his  work-.  (Oxford  Ed.,  1841).  So  also  Bishop  Butler  in  his  Analogy.  Vol.  I..  Part 
II..  ch.  7.  sec.  3.  Pan  III.,  ch.  2.  s.  7.  proves  beyond  a  [417]  doubt,  that  the  Holy 
Scriptures  are  and  musl  te  be  inspired.     Barrow  in  his  Sermons  on  the 

Divinity  of  the  Holv  Gl  ost,  S  sec  1,  Works,  Vol.  VI..  p.  32.  (Orford  1 

-  the  weight  of  his  eloquence  and  authority  to  the  same  effect.     Bishop  Burnet 

'  '     the  Thirty-nine  Articles,"  pp.  9.  In.  Arts.  6  and  7.  is  a  further,  and.  if  possible. 

a  higher  authority  on  the  inspiration  of  Scripture.     Archbishop  Tillotson  on  "  The 

I        Qency  and  Universality  of  the  Christian  Revelation,  with  the  sin  and  danger  of 

Works,  V  ■'■..  XII..  p.  100  :  Tomline's  Elements  of  Chris 
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Theology,  Vol.  I.,  ch.  I.  p.  1'.'.  on  the  Authenticity  ami  Inspiration  of  the  Scriptures. 
Now .  these  arc  some  of  tin-  authorit  ies  for  the  doctrine  wi  ending  for,  namely, 

tin'  inspiration  of  tin-  Holy  Scripture,  ami  prove  that  such  has  been  the  doctrine  ami 

belief  of  the  Church  from  its  •«■■  ;  but,  beyond  'I pinion  of  tin-  Christian 

community,  there  is  internal  evidence  of  the  fact  which  no  Bound  reasoner  or 
thinker  can  reject,  1  mean  the  use  of  terms  in  tin.-  Now  Testament,  concerning  the 
Holiest  Mysteries,  which  are  all  found  in  the  Septuagint  :  such  evidence  i-  irresist ible 
ami  warrants  the  position  1  insist  on.  namely,  that  all  tin-  facts  and  doctrine  in  the 
Bible  which  are  held  by  tin1  Articles  ami  Formularies  of  our  Church  to  be  accessary 
to  Balvation  are  inspired.  St.  Augustine  de  Civitate  Dei,  B.  Will.,  ch.  38,  tit.  ' 
Thai  the  early  Reformers  considered  the  Holy  Scriptures  inspired,  and  being  bo, 
sarily  the  word  of  Cod,  is  clear,  as  well  from  the  history  and  from  the  Articles, 
Fuller's  Church  History,  as  from  the  frame  and  constitution  of  the  Hook  of  Common 
Prayer.  That  Hook  contains  the  doctrines  as  well  as  [418]  'lie  Formularies  of  the 
Church,  and  the  object  of  the  Calendar  ami  Rubrics,  as  shown  by  the  preface  to  the 
reformed  Book,  is  that  the  whole  of  the  Bible,  which  is  thus  inco  i  into  the 

Hook  of  Common  Prayer,  should  be  read  during  the  year,  being  termed  in  the  '_'lst. 
22nd,  and  24th  Articles,  "The  word  of  God,"  and  in  the  20th  Article  "God's  word 
written."     and     containing,     in     the     1  of     the     6th     Article,     every- 

thing     uecessary     to     salvation.        The     reading     of     Scripture      is      especially 
enjoined  in  the   1st   Homily,  and  all  such  portions  as  are  contained  in  the   I- 
thc  Epistli  Gospels,  are  obligatory  on  the  Clergy  by  the  subscription  required 

from  them  by  the  36th  Canon.  That  the  Bible  was  so  intended  to  be  included  in  the 
Ritual  of  the  Church  is  manifest  from  the  notes  on  the  Book  of  Common  Prayer  left 
by  Bis  .  win.  v  those  who  were  employed  by  Convocation  to  draw 

up  the  Prayer  Book,  and  which  notes  are  to  be  found  in  the  fifth  volume  of  his 
works  published  in  the  "  Library  of  Anglo-Catholic  Theology."  the  reasons  for.  and 
the  aptness  of  the  proper  lessons  appointed  for  Sundays  and  Holidays,  and  are  very 
fully  stated,  and  at  pp.  189,  190.  L'tT.  122,  especially,  certain  examples  which  all 
manifestly  show  that  the  lessons  were  selected  and  inserted  in  the  Prayer  Book  as 
directly  conveying  and  exemplifying  the  doctrine  of  the  Church.  Dean  Comber  is 
an  authority  equal  if  not  greater  than  Cosin  :  his  "  Companion  to  the  Temple  "  is 
the  most  complete  work  extant  on  the  Common  Prayer.  In  Vol.  I.,  p.  232  [Ed.  1679] 
in  speaking  of  the  Lessons,  he  distinctly  states  the  object  of  these  selections  to  be 
the  declaration  and  illustration  of  the  doctrine  of  the  Church.  So  also,  [419] 
Wheatley's  "  Illustration  of  the  Book  of  Common  Prayer  "  :  pp.  124-6  of  the  Les- 
Arehbishop  Seeker's  Explanation  and  Defence  of  the  Liturgy  of  the  Church  of 
England.  5th  Sermon  in  Vol.  VI.  of  Works,  p.  165  :  Jeremy  Taylor's  "  Holy  Living 
and  Dying,"  ch.  IV..  sec.  1.  par.  8.  sec.  6,  pars.  7  and  10.  and  Preface  to  the  Apology 
for  authorized  and  set  Forms  of  Liturgy,  sec.  37,  Vol.  VII.  of  Works,  p.  303. 
(Bishop  Heber's  Ed.1)  These  authorities  prove  the  proposition  I  set  out  with,  con- 
tending for.  namely,  the  plenary  inspiration  of  the  Holy  Scriptures:  and  that  the 
Church  had  a  distinct  meaning  in  choosing  portions  of  those  Scriptures  for  certain 
great  historical  and  Scriptural  event-. 

Then,  as  regards  the  denial  of  a  future  judgment  and  everlasting  rewards  and 
punishments.  Mr.  Wilson  Lroes  the  length  of  maintaining  not  onlv  that  future 
punishments  will  not  be  everlasting,  but  that  there  will  be  no  future  punislunents 
at  all.  Now,  this  opinion  of  the  Appellants  is  not  stated  as  a  hope,  but  maintained 
as  a  truth  :  and  as  such  is  contrary  both  to  the  doctrine  and  teaching  of  our  Church. 
as  set  forth  not  only  in  various  familiar  passages  in  Scripture,  but  in  the  For- 
mularies of  the  Church:  as  in  the  absolution  in  the  daily  Bervice,  and  the  Atha- 
nasian  Creed. 

Then,  as  to  Dr.  Williams,  of  the  propitiation  "  Of  the  one  oblation  of  Christ 
finished  upon  the  cross."  he  says.  "  propitiation  would  be  a  recovery  of  that  peace 
which  cannot  be.  while  sin  divides  us  from  the  Searcher  of  hearts."  This,  if  it 
means  anything,  is  a  denial  of  the  doctrine  of  the  Church  as  set  forth  in  the  ".1st 
Article,  that  the  offering  of  Christ  was  a  propitiation  for  the  sins  of  the  whole 
world:  and  again.  [420]  on  the  subject  of  justification.  Dr.  Williams  holds,  that 
justification  by  faith  means  only  the  peace  of  mind,  or  sense  of  Divine  approval. 
whicl  of  trust  in  a  righteous  Cod.  and  that  justification  is  a  verdict  of  for- 
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giveness  on  re]  aud  of  acceptance  upon  tLt-  _-  of  our  hearts:  instead 

of  being,  as  declared  by  the  11th  Article  of  our  Church,  by  faith  only,  for  the  merit 
of  our  Saviour  Jesus  Christ,  aud  not  for  our  own  works  or  deservh_- 

These  doetr:  ey   are  to   be  called  such,  have  been   rightly  held  by  the 

learned  Jud^re  of  the  Court  below  to  be  at  once  contrary  to  the  Articles  and  Formu- 
laries faith  and  the  teaching  of  the  Church,  aud  for  maintaining 
arid.:--  _  -aese  doctrines,  both  the  Appella.  -  -  _:venthem 
to  recall  such  errors,  have  ;  stly  and  properly  condemned.  Nothing  can  be 
more  lenient  than  -  -  -  pronounced  by  the  Court  below — one  y  -  -  - 
>n  for  such  an  offence  is.  indeed,  a  mild  punishment ;  but  the  object  of  the 
Respondents  in  inst  _  proceedii  srs  rather  to  te  the  doctrine  and 
authority  I  I  ..ureh  of  which  they  are  the  sworn  guar  .  secute 
or  punish  the  Appellants. 

Mr.  Coleridge.  Q.C. — I  appear  Bishop  of  Salisbury,  in  the  case  of  Dr. 

Williams's  appeal,  and  I  apprehend  t  -     I  simply  on  the  true  construc- 

tion of  legal  documents,  treating  the  Articles  of  the  Church  which  are  pleaded  to  be 
contravened   and   impugned   as   such.        These   must   be  considered   and   construed 
according  to  strict  le-al  terms.     From  the  whole  tenor  of  Dr.  William--   Ess 
as  well  as  from  the        ssages  selected  and  [421]  articled  against,  it  is  clear  that  he 
adopts  Baron  Bin  -  q's  opinions  as  his  own.  and  it  ma"  re,  whether 

those  opinions  are  so  stated  as  1  -  -v  them  to  be  Baron  Bunsen's  or  Dr.  Williams's. 
Xow.  these  opinions  are.  as  have  been  already  fully  argued  by  the  Qua  - 
Advocate,  against  the  inspiration  of  the  Holy  Scriptures — against  the  propitiatory 
sacrifice  of  "our  Lord  and  Saviour  Jesus  Christ — and  against  the  doctrine  of  our 
Church  upon  our  justification  by  Faith,  and  by  Faith  only.  Opinions  which  are 
contrary  to  the  6th.  7th  and  20th  A  :'  Religion,  as  also  on  the  subjc  I 

justification  to  the  11th  Article.  Xow.  it  is  manifest  that  the  doctrines  that  were 
held  br  Dr.  Williams,  as  pleaded,  are  contrary  to  the  several  Articles  of  our  Faith, 
and  after  the  argument  that  has  been  addressed  to  the  Court,  and  the  opinions  of 
the  Reverend  authors  cited  by  my  learned  friend,  it  will  not  be  necessary  for  me 
to  do  more  than  refer  to  the  pa--  _  -  '.acted  from  Dr.  Williams's  Essay,  and  the 
Articles  of  Religion  pleaded  to  be  impugned  and  contravened  by  those  pas-  _  - 
I  take,  therefore,  the  Tth  Article  of  the  charge,  and  reading  the  passages  there 
extracted  from  Dr.  Williams's  Essay,  I  say  it  is  impossible  to  come  to  any  other 
conclusion  than  that  Dr.  Williams  asserts  and  maintains  that  Holy  Scripture  is 
not  inspired  :  he  calls  it  ':  an  expression  of  devout  reason."  and  '"  the  written  voice 
.ration.'-'  Xow.  the  6th  Article  of  the  Thirty-nine  Articles,  declaring 
the  suffic:  of  S  -  says,   "In   the  name  of  the  Holy 

•ture  we  do  under--  -     '     nonical  B        -  lie  Old  and  New  Testament, 

of  whose  authoritv  was  never  any  doubt  in  the  Church."  and  that  Article  contains 
the  names  [422]  and  number  of  the  Canonical  Books.  The  7th  Article.  "  Of  the 
Old  Testament."  we  plead  i-      -  -ravened,  and  I        _    tl    Article.  \utho- 

ritv  of  the  Church."  speaks  of  Holy  Writ  as  "'  Cod's  word  writ-   ■  Not]  .:  _ 

be  plainer  or  -         _       than  these  descriptions  of  the  Holy  Scriptures.     T 
of  Holy  Scripture  is  the  rule  of  Holy  Scripture,  that  is  Holy  Scripture  itself  :  to 
inipusrn  or  contravene  the  Canonical  Scripture  is.  therefore,  to  impugn  Holy  Scrip- 
ture, or  God's  written  word  :  that   is  the  offence  we  impute  to  Dr.  Williams.     The 
definition  of   "Canon        -  I     ind    in   Du   Cange's   Dictionary,   and  the    s       - 

added  there  :  Cahi       -         tionary  of  the  Bible:  Cosin's      History  of  the  Cat 
Holv  Scriptures."  Vol.  III.  I  Ed.   :  -  A      '      -     authorities  show  that  the  Canoni- 

ures  are  the  Holy  Scriptures,  and  are  the  inspired  word  of  <Iod.     Then, 
Dr.  Williams's  theory  of  justification  :  he  calls  it  a  verdict  of  forgiveness,  not 
by  our  faith  in  our  Lord,  which  is  the  doctrine  of  our  I  as  declared  in  the 

11th  Article,  but  by  repentance  and  the  offering  of  our  -       What  his  meaning 

...     3  not  very  easy  '■>  understand  :  but  it  is  sufficiently  clear  that  he 
repudiates  the  doctrine  of  justification  by  Faith  as  declared  in  the  11th  Article  of 
Religion.     I  contend,  therefore,  that  the  opinions  articled   acrainst   him  art 
-iently  proved,  and  that  those  opinions  are  diametrically  opposed  to  the  doctrine 
and  the  teac!  r  Church,  as  contained  and  declared  in  the  several  Articles 

of  Religion,  which  we  plead  he  has  contravened. 
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The  consideration  of  the  appeals  was  reserved.  Judgment  in  both  rases  was 
now  pronounced  by 

[423]  The  Lord  Chancellor  (Feb.  8,  L864). — These  appeals  do  not  give  to  this 

Tribunal  the  po«cr,  and.  therefore,  it  is  no  part  of  its  duiv.  to  pronounce  any 
opinion  on  the  oharacter,  effect,  or  tendencj  of  the  publical  ions  know  o  by  the  name 

of  "  Essays  and  Reviews."  Nor  arc  we  at  liberty  to  tali.-  into  consideration,  for 
the  purposes  of  (lie  pros. -cut  ion,  the  whole  of  the  Essay  of  Dr.  Williams  or  of  the 
Essay  of  Mr.  Wilson.  A  few  short  extracts  only  are  before  us.  and  our  judgment 
must  by  law  be  confined  to  the  matter  which  is  therein  contained.     If,  therefore, 

the  Hook,  or  these  two  Essays,  or  either  of  ihem  as  a  whole,  he  of  a   mischievous  and 

baneful  tendency,  as  weakening  the  foundation  id'  Christian  belief,  and  likely  to 
cause  many  to  offend,  they  will  retain  that  character,  and  he  liable  to  thai  condem- 
nation, notwithstanding  this  our  judgment. 

These  prosecut  ions  an'  in  t  he  nature  of  criminal  proceedings,  and  it  is  necessary 

that  there  should  he  precision  and  distinctness  in  the-  accusal  ion.  The  articles  of 
Charge  must  distinctly  state  the  opinions  which  the  Clerk  has  advisedly  maintained. 
and    set    forth    the    passages    in    which    those   opinions    an-    stated;    and    further,    the 

Articles  niu-.t  specify  the  doctrines  id'  the  Church  which  such  opinions  or  teaching 
of  the  Clerk  are  alleged  to  contravene,  and  the  particular  Articles  of  Religion  or 
portions  of  the  Formularies  which  contain  such  doctrines.  The  accuser  is.  for  the 
purpose  of  the  charge,  confined  to  the  passages  which  are  included  and  set  out  in 
the  Articles  as  the  matter  of  the  accusation;  hut  it  is  competent  to  the  accused 
party  to  explain,  from  the  rest  of  his  work,  the  sense  or  meaning  of  [424]  any 
passage  or  word  that   is  challenged  by  the  accuser. 

Willi  respect  to  the  legal  tests  of  doctrine  in  the  Church  of  England,  by  the 
application  of  which  we  are  to  try  the  soundness  or  unsoundness  of  the  passages 
libelled,  we  agree  with  the  learned  Judge  in  the  Court  below,  that  the  judgment  in 
The  Gorham  Case  is  conclusive: — "This  Court,  constituted  for  the  purpose  of 
advising  Her  Majesty  in  matters  which  come  within  its  competency,  has  no  juris- 
diction or  authority  to  settle  matters  of  faith,  or  to  determine  what  ought  in  any 
particular  to  be  the  doctrine  of  the  Church  of  England.  Its  duty  extends  only  to 
the  consideration  of  that  which  is  by  law  established  to  be  the  doctrine  id'  the  Church 
of  England,  upon  the  true  and  legal  construction  of  her  Articles  and  Formularies  " 
(Moore's  Report  of  the  Gorham  Case.  p.  472)-  By  the  rule  thus  enunciated  it  is 
our  duty  to  abide. 

Our  province  is.  on  the  one  hand,  to  ascertain  the  true  construction  of  those 
Articles  of  Religion  and  Formularies  referred  to  in  each  charge,  according  to  the 
legal  rules  for  the  interpretation  of  Statutes  and  written  instruments;  and,  on 
the  other  hand,  to  ascertain  the  plain  grammatical  meaning  of  the  passages  which 
arc  charged  as  being  contrary  to  or  inconsistent  with  the  doctrine  of  the  Church, 
ascertained  in  the  manner  we  have  described. 

It  is  obvious  that  there  may  be  matters  of  doctrine  on  which  the  Church  has  not 
given  any  definite  rule  or  standard  of  faith  or  opinion — there  may  be  matters  of 
religious  belief  on  which  the  requisition  of  the  Church  may  be  less  than  Scripture 
may  seem  to  [425]  warrant — there  may  be  very  many  matters  of  religious  specula- 
tion and  inquiry  on  which  the  Church  may  have  refrained  from  pronouncing  any 
opinion  at  all.  On  matters  on  which  the  Church  has  prescribed  no  rule,  there  is 
so  far  freedom  of  opinion  that  they  may  be  discussed  without  penal  consequences. 
Nor  in  a  proceeding  like  the  present  are  we  at  liberty  to  ascribe  to  the  Church  any 
rule  or  teaching  which  we  do  not  find  expressly  and  distinctly  stated,  or  which  is 
not  plainly  involved  in  or  to  be  collected  from  that  which  is  written. 

With  respect  to  the  construction  of  the  passages  extracted  from  the  Essays  of 
the  accused  parties,  the  meaning  to  be  ascribed  to  them  must  be  that  which  the 
words  bear,  according  to  the  ordinary  grammatical  meaning  of  language.  That 
only  is  matter  of  accusation  which  is  advisedly  taught  or  maintained  by  a  Clergyman 
in  opposition  to  the  doctrine  of  the  Church.  The  writer  cannot  in  a  proceeding 
such  as  the  present  be  held  responsible  for  more  than  the  conclusions  which  are 
directly  involved  in  the  assertion  he  has  made. 
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With  thi  s  ral  remarks  we  proceed  to  consider  in  the  first  place  tlie  cha:_  s 
against  Dr.  Williams. 

All  the  charges  against  Dr.  Williams  were  rejected  by  the  learned  Judge  in 
the  Court  below,  or  given  up  at  the  hearing  before  us.  except  the  charges  contained 
in  the  seventh  and  fifteenth  Articles. 

The  seventh  Article,  as  reformed,  sets  forth  certain  passages  extracted  from  p. 
(JU  and  61,  and  from   ].  ges   ~~  .  :    i   78,  of  the  volume  containing  Dr.  Williams's 
1  56  .v.  and  chi    ..    -       at  in  the   |     -  -  rtracted,   Dr.  Williams  has  advisedly 

maintained  and  affirmed  that  the  Bible  or  Holy  Scripture  is  "  an  expression  of  devout 
reason."  and  "the  written  voice  of  the  congregation  " — not  the  Word  of  God,  nor 
con-[426]-taining  any  special  revelation  of  His  truth  or  of  His  dealings  with  man- 
kind, nor  the  rule  of  our  faith.  Dr.  Williams  has  nowhere  in  terms  asserted  that 
Holy  Scripture  is  not  the  Word  of  God  :  and  the  accusation,  therefore,  must  mean 
that  by  calling  the  Bible  '"  an  expression  of  devout  reason,  and.  therefore,  to  be  read 
with  reason  in  freedom."  and  stating  that  it  is  "  the  written  voice  of  the 
tion."  Dr.  Williams  must  be  taken  to  affirm  that  it  is  not  the  Word  of  God. 

Before  we  examine  the  meanii  _  his.  it  is  right  to  observe  what 

Dr.  Williams  has  said  on  tin  -     EH         Scripture,  in  th  of  the  pa>- 

included  in  this  charge.      Dr.  Williams  there  refers  -eaching  of  the  Church 

in  her  Ordination  Service  as  to  the  abiding  influence  of  "'  the  Eternal  Spirit."  and 
then  uses  these  words.  "  If  such  a  Spirit  did  not  dwell  in  the  Church  the  Bible  would 
not  be  inspired  ;"  and  again.  "  The  Sacred  Writers  acknowledge  themselves  men  of 
like  passions  with  ourselves,  and  we  are  promised  illumination  from  the  Spirit  that 
dwelt  in  them."  Dr.  Williams  may  not  unreasonably  contend  that  the  just  result 
of  these  passages  would  be  thus  given  : — "  The  Bible  was  inspired  by  the  Holy  Spirit 
that  has  ever  dwelt  and  still  dwells  in  the  Church,  which  dwelt  also  in  the  Sacred 
Writers  of  Holy  Scripture,  and  which  will  aid  and  illuminate  the  minds  of  those  who 
read  Holy  Scripture  trusting  to  receive  the  guidance  and  assistance  of  that  Spirit." 

The  words  that  the  Bible  is  "  an  expression  of  devout  reason,  and.  therefore, 
to  be  read  with  reason  and  freedom."  are  treated  in  the  charge  as  equivalent  to 
these  words: — The  Bible  is  the  composition  or  work  of  devout  or  pdous  men.  and 
nothing  more:  but  such  [427]  a  meaning  ought  not  to  be  ascribed  to  the  words  of  a 
writer  who.  a  few  lines  further  on.  has  plainly  affirmed  that  the  Holy  Spirit  dwelt  in 
the  Sacred  Writers  of  the  Bible.  This  context  enables  us  to  say  that  the  words  "  an 
expression  of  devout  reason,  and.  therefore,  to  be  read  with  reason  and  freedom." 
ought  not  to  be  taken  in  the  sense  ascribed  to  them  by  the  accusation.  In  like 
manner  we  deem  it  unnecessary  to  put  any  interpretation  on  the  words  "  written 
voice  of  the  congregation,"  inasmuch  as  we  are  satisfied  that  whatever  may  be  the 
meaning  of  the  passages  included  in  this  Article,  they  do  not.  taken  collectively, 
warrant  the  charge  which  has  been  made  that  Dr.  Williams  has  maintained  the 
Bible  not  to  be  the  Word  of  God.  nor  the  rule  of  faith. 

We  pass  on  to  the  remaining  charge  airainst  Dr.  Williams,  which  is  con  tail 
in  the  fifteenth  Article  of  charge.  The  words  of  Dr.  Williams,  which  are  included 
in  this  charge,  are  part  of  a  supposed  defence  of  Baron  Bunsen  against  the  accusa- 
tion of  not  beincf  a  Christian.  It  would  be  a  severe  thing  to  treat  language  used 
by  an  imaginary  Advocate  as  advised  speaking  or  teaching  by  Dr.  Williams. 
Aeainst  such  a  Lreneral  charge  as  that  of  not  being  a  Christian,  topics  of  defence 
may  be  properly  urged,  although  not  in  conformity  with  the  doctrines  of  the  Church 
igland.  But.  even  if  Dr.  Williams  be  taken  to  approve  of  the  arguments 
whicl  -       defence,  it  would,  we  think,  be  unjust  to  him  to  take 

his  words  as  a  full  statement  of  his  own  belief  or  teaching  on  the  subject  of  justifi- 
cation. 

The  eleventh  Article  of  Religion,  which  Dr.  Williams  is  accused  of  contraver 
states.  "  We  arc  accounted  righteous  before  God  only  for  the  merit  of  [428]  our 
Lord  and  S  '    ■     ■  '  ith,  and  not  for  our  own  works  or  deserv: 

Article  is  wholly  silent  as  to  the  merits  of  Jesus  Christ  being  transferred  to 
us.  It  asserts  only  that  we  arc  justified  for  the  merits  of  our  Saviour  hv  faith, 
and  bv  faith  alone.     W  say,  therefore,  that  it  is  penal  in  a  Clergyman  to 

speak  of  merit  by  transfer  as  a  fiction,  however  unseemly  that  word  may  be  when 
used  in  connection  with  such  n  -   b 
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It  is  fair,  however,  to  Dr.  Williams  to  observe  that,  in  the  argumi  n1  at  the  Bar, 

he   n  |u. I I  the  interpretation  which  had  been   pul   on   these  words,  thai   "the 

dootrine  of  merit  by  transfer  is  a  fiction,"  and  he  explained  fiction  as  intended  by 
him  to  describe  the  phantasy  in  the  mind  of  an  individual  that  he  has  received  or 
enjoyed  merit  by  transfei . 

Upon  the  whole,  we  cannot  accept  the  interpretation  charged  by  the  promoter 
as  the  true  meaning  of  the  passages  included  in  this  fifteenth  Article  of  charge, 
nor  can  we  consider  t:.  ranting  the  specific  charge,  which,  in 

effect,  is,  that  Dr.  Williams  asserts  th  cation  by  faith  means  only  the  p 

of  mind  or  sense  of  Divine  approval  i  ol  trust  in  a  righteous  God.     This 

is  not  the  assertion  of  Dr.  Williams.  We  arc  therefore,  of  opinion,  that  the  judg- 
ment against  l*r.  Williams  must  be  reversed. 

We  proceed  to  consider  the  chi  ainsl  Mr.  Wilson. 

These  have  been  reduced  to  the  eighth  and  fourteenth  Articles  of  charge.  The 
other  Articles  of  charge  were  either  rejected  by  the  Court  below,  or  have  been 
abandoned  at  the  hearing  before  this  Tribunal 

[429]  In  the  eighth  Article  of  charge  an  extract  of  some  length  is  made  from  Mr. 
Wilson's  Essay,  and  the  accusation  is,  that  in  the  passage  extracted  Mr.  Wilson  has 
declared  and  alKrmed  in  effect  that  the  Scriptures  of  the  Old  and  New  Testament 
were  not  written  under  the  inspiration  of  the  Holy  Spirit,  and  that  they  were  not 
necessarily  at  all.  and  certainly  not  in  parts,  the  Word  of  God:  and  then  reference 
de  to  the  sixth  and  twentieth  Articles  of  Religion,  to  part  of  the  Nicene  Creed, 
and  to  a  passage  in  the  Ordination  of  Priests  in  the  Book  of  Common  Prayer. 

This  charge,  therefore,  involves  the  proposition.  "  That  it  is  a  contradiction  of 
the  doctrine  laid  down  in  the  sixth  and  twentieth  Articles  of  Religion,  in  the 
Nicene  Creed,  and  in  the  Ordination  Service  of  Priests,  to  affirm  that  any  part  of  the 
Canonical  Books  of  the  Old  or  New  Testament,  upon  any  subject  whatever,  however 
unconnected  with  religious  faith  or  moral  duty,  was  not  written  under  the  inspira- 
tion of  the  Holy  Spirit." 

The  proposition  or  assertion  that  every  part  of  the  Scriptures  was  written  under 
the  inspiration  of  the  Holy  Spirit  is  not  to  be  found  either  in  the  Articles,  or  in 
any  of  the  Formularies  of  the  Church.  But  in  the  sixth  Article  it  is  said  that 
"  Holy  Scripture  containeth  all  things  necessary  to  salvation,"  and  the  Books  of  the 
Old  and  New  Testament  are  therein  termed  Canonical.  In  the  twentieth  Article  the 
Scriptures  are  referred  to  as  "God's  Word  written;"  in  the  Ordination  Service, 
when  the  Bible  is  given  by  the  Bishop  to  the  Priest,  it  is  put  into  his  hands  with  these 
words.  "  Take  thou  authority  to  preach  the  Word  of  God ;  "  and  in  the  Nicene 
Creed  are  the  words.  "  the  Holy  Ghost,  who  spake  by  the  Prophets." 

[430]  We  are  confined  by  the  Article  of  charge  to  the  consideration  of  these 
materials,  and  the  question  is,  whether  in  them  the  Church  has  affirmed  that  every 
part  of  every  Book  of  Scripture  was  written  under  the  inspiration  of  the  Holy 
Spirit,  and  is  the  word  of  God. 

Certainly,  this  doctrine  is  not  involved  in  the  statement  of  the  sixth  Article, 
that  "  Holy  Scripture  containeth  all  things  necessary  to  salvation."  But  inasmuch 
as  it  doth  so  from  the  revelations  of  the  Holy  Spirit,  the  Bible  may  well  be  de- 
nominat  d  "Holy,"  and  said  to  be  "the  Word  of  God,"  "God's  Word  written," 
or  "  Holy  Writ  :  "  terms  which  cannot  be  affirmed  to  be  clearly  predicated  of  every 
statement  and  representation  contained  in  every  part  of  the  Old  and  New  Testament. 

The  framers  of  the  Articles  have  not  used  the  word  "  inspiration  "  as  applied 
to  the  Holy  Scriptures;  nor  have  they  laid  down  anything  as  to  the  nature,  extent, 
or  limits  of  that  operation  of  the  Holy  Spirit.  The  caution  of  the  framers  of  our 
Art  icles  forbids  our  treating  their  language  as  implying  more  than  is  expressed ;  nor 
are  we  warranted  in  ascribing  to  them  conclusions  expressed  in  new  forms  of  words 
involving  minute  and  subtle  matters  of  controversy. 

After  an  anxious  consideration  of  the  subject,  we  find  ourselves  unable  to  say 
that  the  passages  extracted  from  Mr.  Wilson's  Essay,  and  which  form  the  subject 
of  this  article  of  charge,  are  contradicted  by,  or  plainly  inconsistent  with,  the 
Articles  or  Formularies  to  which  the  charge  refers,  and  which  alone  we  are  at  liberty 
to  consider. 

We  proceed  to  the  remaining  charge  against  [431]  Mr.  Wilson,  namely,  that  con- 
tained in  the  fourteenth  Article. 
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The  charge  is.  that  in  the  portion  of  his  Essay  which  is  set  out  in  this  Article, 
Mr.  Wilson  has  advisedly  declared  and  affirmed,  in  effect,  that  after  this  life  and  at 
the  end  of  the  existing  order  of  things  on  this  earth,  there  will  be  no  judgment  of 
God,  awarding  to  those  men  whom  He  shall  then  approve  everlasting  life  or  eternal 
happiness,  and  to  those  men  whom  He  shall  then  condemn  everlasting  death  or 
eternal  misery:  and  this  position  is  affirmed  to  be  contrary  to  the  three  Creeds, 
the  Absolution,  the  Catechism,  and  the  Burial  and  Commination  Services. 

In  the  first  place,  we  find  nothing  in  the  passages  extracted  which  in  any  respect 
questions  or  denies  that  at  the  end  of  the  world  there  will  be  a  judgment  of  God 
awarding  to  those  men  whom  He  shall  approve  everlasting  life  or  eternal  happiness; 
but  with  respect  to  a  judgment  of  eternal  misery,  a  hope  is  encouraged  by  Mr. 
Wilson  that  this  may  not  be  the  purpose  of  God. 

We  think  that  it  is  not  competent  to  a  Clergyman  of  the  Church  of  England  to 
teach  or  suggest  that  a  hope  may  be  entertained  of  a  state  of  things  contrary  to 
what  the  Church  expressly  teaches  or  declares  will  be  the  case  :  but  the  charge 
is  that  Mr.  Wilson  advisedly  declares  that  after  this  life  there  will  be  no  judgment  of 
God  awarding  either  eternal  happiness  or  eternal  misery. — an  accusation  which 
is  not  warranted  by  the  passage  extracted.  Mr.  Wilson  expresses  a  hope  that  at  the 
day  of  judgment  those  men  who  are  not  admitted  to  happiness  may  be  so  dealt  with 
as  that  "  the  perverted  may  be  restored."  [432]  and  all.  "  both  small  and  great, 
may  ultimately  find  a  refuge  in  the  bosorn  of  the  Universal  Parent."  The  hope  that 
the  punishment  of  the  wicked  may  not  endure  to  all  eternity  is  certainly  not 
at  variance  with  anything  that  is  found  in  the  Apostles'  Creed,  or  the  Xicene 
Creed,  or  in  the  Absolution  which  forms  part  of  the  Morning  and  Evening  Prayer, 
or  in  the  Burial  Service.  In  the  Catechism  the  child  is  tautrlit  that  in  repeating 
the  Lord's  Prayer,  he  prays  unto  God  ""  that  He  will  keep  us  from  all  sin  and  wicked- 
ness, and  from  our  ghostly  enemy,  and  from  everlasting  death :  "  but  this  exposition 
of  the  Lord's  Prayer  cannot  be  taken  as  necessarily  declaring  anything  touching  the 
eternity  of  punishment  after  the  resurrection. 

There  remain  the  Commination  Service  and  the  Athanasian  Creed.  The  material 
passage  in  the  Commination  Service  is  in  these  words :  "  0  terrible  voic«  of  the 
most  just  judgment  which  shall  be  pronounced  upon  them,  when  it  shall  be  said 
unto  them,  Go,  ye  cursed,  into  the  fire  everlasting  which  is  prepared  for  the  Devil 
and  his  antrels."  In  like  manner  the  Athanasian  Creed  declares  that  they  that  have 
done  evil  shall  go  into  everlasting  fire.  Of  the  meaning  of  these  words  "  everlasting 
fire."  no  interpretation  is  given  in  the  Formularies  which  are  referred  to  in  the 
charge.  Mr.  Wilson  has  urged  in  his  defence  that  the  word  "  everlasting  "  in  the 
English  translation  of  the  New  Testament,  and  of  the  Creed  of  St.  Athanasius.  must 
be  subject  to  the  same  limited  interpretation  which  some  learned  men  have  given 
to  the  original  words  which  are  translated  by  the  English  word  "  everlasting. "  and 
he  has  also  appealed  to  the  liberty  of  opinion  which  has  [433]  always  existed  without 
restraint   among  very  eminent   English   divines  upon  this  subject. 

It  is  material  to  observe  that  in  the  Articles  of  King  Edward  VI..  framed  in 
1552.  the  forty-second  Article  was  in  the  following  words: — "  All  men  shall  not  bee 
saved  at  the  length. — Thei  also  are  worthie  of  condemnation  who  indevoure  at  this 
time  to  restore  the  dangerouse  opinion,  that  al  menne.  be  thei  never  so  ungodlie, 
shall  at  lengtht  bee  saved,  when  thei  have  suffered  paines  for  their  sinues  a  certain 
time  appoincted  by  Gad's  justice." 

This  Article  was  omitted  from  the  Thirty-nine  Articles  of  Religion  of  the  year 
1562.  and  it  might  be  said  that  the  effect  of  sustaining  the  judgment  of  the  Court 
below  on  this  charge,  would  be  to  restore  the  Article  so  withdrawn. 

We  are  not  required,  or  at  liberty,  to  express  any  opinion  upon  the  mysterious 
question  of  the  eternity  of  final  punishment,  further  than  to  say  that  we  do  not  find 
in  the  Formularies,  to  which  this  Article  refers,  any  such  distinct  declaration  of 
our  Church  upon  the  subject,  require  us  to  condemn  as  penal  the  expr>    - 

of  hope  by  a  clergyman  that  even  the  ultimate  pardon  of  the  wicked,  who  are  con- 
demned in  the  day  of  judgment,  may  be  consistent  with  the  will  of  Almighty  God. 

We  desire  to  repeat  that  the  meagre  and  disjointed  extracts  which  have  been 
allowed  to  remain  in  the  reformed  Articles,  are  alone  the  subject  of  our  judgment. 
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On  the  design  an<l  general  tendency  of  the  Honk  called  "  Essays  and  Reviews," 
and  on  tin-  effect  or  aim  of  the  whole  Essay  of  Dr.  Williams,  01  the  whole  Essay 
of  Mr.  Wilson,  we  neither  can  nor  do  pronounce  any  opinion.  On  the  short  e\ tracts 
be-[434]-f"i'e  us,  our  judgment   is  that  the  charges  are  not  proved. 

Their  Lordships,  therefore,  will  humblj  recoi  mend  to  Ber  Majesty  that  the 
sentences  be  reversed,  and  the  reformed  Articles  rejected  in  like  manner  as  the 
rest  of  the  original  Articles  were  rejected  in  the  Court  below,  namely,  without  costs  ; 
but  inasmuch  as  the  Appellants  have  been  obliged  to  come  to  this  Court,  their  Lord- 
ships think  it  right  that   they  should  have  the  costs  of  these  appeal-. 

I  am  desired  by  the  Archbishop  of  Canterbury  and  the  Archbishop  of  York  to 
state  that  they  do  not  concur  in  those  parts  of  this  judgment  which  relate  to  the 
seventh  Article  of  charge  against  Dr.  Williams,  and  to  the  Eighth  Article  of  charge 
against   Mr.  Wilson. 

[Mews'  Dig.  tit.  ECCLESIASTICAL  LAW;  XVII.  Articles  of  Religion;  XXVIII. 
Practice;  9.  Appeal.  S.C.  3  N.R.  491;  10  Jur.  (N.S.)  406;  9  L.T.  787;  12 
W.R.  145.  See  Sheppard  v.  Bennett,  1870,  L.R.  3  Ad.  and  E.  193;  9  Moo. 
P.C.  (N.S.)  120;  L.R.  4  P.C.  351;  Voysey  v.  Noble,  1871,  L.R.  3  P.C.  385;  7 
Moo.  P.C.  (N.S.)  167;  Jenkins  v.  Cook,  1875,  L.R.  1  Ad.  and  E.  494  ;  Combe 
v.  Edwards,  1878,  3  P.D.  132;  Martin  v.  Mackonochie,  1879-81,  4  Q.B.D.  7  17; 
6  A.C.  455;  Merriman  v.  Williams,  1882,  7  A.C.  510.  As  to  expression  of 
divergence  or  unanimity  of  opinion  among  members  of  Judicial  Committee 
(2  Moo.  P.C.  (N.S.)  434),  see  0.  in  C.  of  4th  Feb.  1878,  and  authorities  collected 
in  Phillimore,  Eecl.  Law,  2nd  ed.  975.] 


[435]  ON  APPEAL  FROM  HER  BRITANNIC  MAJESTY'S  SUPREME  CONSULAR 
COURT  AT  CONSTANTINOPLE. 

THE  IMPERIAL  ROYAL  PRIVILEGED  DANUBIAN  STEAM  NAVIGATION 
COMPANY,— Appellants;  THE  GREEK  AND  ORIENTAL  STEAM  NAVI- 
GATION COMPANY,—, Respondents  *  [June  23   and  24,   1864]. 

The  "  Smyrna." 

« 

In  a  case  of  collision  on  the  Lower  Danube,  between  a  Danubian  and  a  Greek  vessel, 
the  owners  of  the  Danubian  vessel  claimed  compensation  under  the  seventh 
Article  of  certain  provisional  Regulations  issued  on  the  27th  of  June,  1860, 
and  published  in  the  London  Gazette,  10th  of  May,  1861,  for  the  Police  of  the 
Navigation  of  the  Lower  Danube  between  Jsatcha  and  Sulina,  which  Regula- 
tions purported  to  be  made  pursuant  to  the  16th  Article  of  the  Treaty  of 
Paris  of  1856,  as  to  the  navigation  of  the  Danube:  Held  (affirming  the 
judgment  of  the  Consular  Court),  that  the  European  Commission  appointed 
by  that  Treaty  had  no  authority  to  make  the  Regulations  relied  on,  so  as  to 
exempt  the  party  whose  fault  occasioned  the  collision,  and  who  was  liable 
by  the  laws  and  practice  of  the  navigation  of  the  Danube,  lief  ore  such  pro- 
visional Regulations  were  promulgated. 

This  was  a  suit  instituted  in  Her  Majesty's  Consular  Court  at  Galatz,  by  the 
Appellants  against  the  Respondents  for  damage  sustained  by  the  Appellants  through 
a  collision  between  their  steam  vessel  the  Mars  and  the  steamship  Smyrna,  the 
property  of  the  Respondents.  The  collision  in  question  took  [436]  place  in  a  reach 
in  the  River  Danube  called  the  Tavola  di  Greco,  on  the  22nd  of  November,  I860.  At. 
the  time  of  the  collision,  the  Mars  was  steaming  at  full  speed  down  the  Danube 

*  Present:  Lord  Cranworth,  the  Right  Hon.  Sir  Edward  Ryan,  and  the  Right 
Hon.  Sir  John  Taylor  Coleridge. 
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empty,  and  the  Smyrna  was  ascending  the  river,  having  in  tow  two  vessels,  one 
lashed  to  the  port  side  of  the  Smyrna,  and  the  other  being  towed  astern,  when  the 
two  vessels  came  into  collision  at  a  spot  near  the  right  of  the  Turkish  bank  of  the 
Danube,  called  the  Tavola  di  Greco,  at  the  upper  end  of  which  reach  the  river  bends 
nearlv  at  right  angles  :  in  consequence  of  which  collision  the  Mars  sank  shortly  after- 
wards. 

There  was  a  considerable  discrepancy  between  the  evidence  for  the  Appellants 
and  that  given  for  the  Respondents  as  to  the  cause  of  the  collision. 

The  contention  on  the  pait  of  the  Appellants  was,  that  the  Mars  had  been  keeping 
close  to  the  right  or  Turkish  bank  of  the  river,  and  that  the  accident  w  as  attributable 
to  the  Smyrna,  which  had,  at  the  lower  part  of  the  Tavola  di  Greco,  been  on  the  left 
or  Russian  bank,  crossing  over  to  the  Turkish  shore  after  the  Mars  had  entered 
the  reach,  and  so  running  into  the  Mars.  From  the  evidence  given  on  the  part 
of  the  Respondents  it  appeared,  that  as  the  Smyrna  was  ascending  the  Tavola  di 
Greco  she  saw,  over  the  intervening  point  of  land,  the  .liars  in  an  upper  reach,  called 
the  Tavola  di  Ciamburla.  descending  the  stream,  and  that  the  Smyrna  thereupon 
went  over  to  the  Turkish  shore  for  the  purpose  of  leaving  the  other  side  of  the 
stream  clear  for  the  Mars  (the  current  running  strong  round  the  point  towards  that 
side),  in  accordance  with  the  usual  recognized  .rule  of  navigation  on  the  [437] 
Danube,  which  required  a  vessel  going  up  stream  to  leave  the  deep  and  strong  part 
of  the  stream  for  a  vessel  descending,  and  that  the  Smyrna  had  crossed  the  river, 
and  was  proceeding  up  the  Turkish  shore,  close  to  and  parallel  with  the  bank,  when 
the  Man.  after  rounding  the  point  at  the  upper  extremity  of  the  Tavola  di  Greco, 
came  across  the  stream  from  the  Russian  to  the  Turkish  shore,  crossing  the  bow 
of  the  Smyrna,  and  so  causing  the  collision. 

The  Appellants  put  in  evidence,  subject  to  objection  by  the  Respondents,  certain 
Regulations  dated  the  27th  of  June.  1860,  made  by  the  European  Commission  of 
the  Danube,  appointed  under  the  16th  Article  of  the  Treaty  of  Paris  of  1856.  The 
Appellants  proved  that  these  Regulations  were  published  at  Suliua  on  the  24th  of 
August,  1860.  but  no  evidence  was  given  of  any  publication  at  the  other  places  men- 
tioned in  the  44th  Article  of  the  Treaty  of  Paris.  It  was  proved,  that  at  the  time  of  the 
collision  the  Master  and  Pilot  of  the  Smyrna  were  not  aware  of  the  Regulations 
of  the  European  Commission  :  and  it  was  also  proved  that  such  Regulations  were 
not  generally  known  to  the  Danube  Pilots.  The  Respondents  put  in  evidence  the 
Treaty  of  Paris  of  the  30th  of  March,  1S56. 

On  the  30th  of  September,  1861,  the  Consular  Court  decided  in  favour  of  the  Re- 
spondents, holding  that  the  collision  was  not  caused  by  the  fault  or  negligence  of  the 
Smyrna.  The  Court  came  to  the  conclusion  that  the  account  of  the,  transaction 
given  by  the  Respondents'  witnesses  was  the  correct  one:  and,  with  respect  to  the 
Regulations  of  the  European  Danube  Commission,  the  judgment  upon  that  [438] 
point  was  in  these  terms: — "The  Court  does  not  doubt,  upon  the  evidence  of  the 
members  of  the  Commission  who  were  examined,  that  the  Regulations  were  made 
and  published  by  the  European  Commission  of  the  Danube  under  the  authority 
or  sanction  of  the  different  Governments  represented  in  it  :  but  the  Court  is  of 
opinion  that  the  authority  or  sanction  so  given  by  the  Government  of  each  Power 
separately  to  its  representative  to  disturb  arrangements  and  obligations  contained 
in  a  Treaty  of  Peace,  does  not  invest  the  provisional  Regulations  in  question  with  the 
force  and  effect  of  International  law,  or  of  British  law-,  or  of  any  rule  or  Regulation 
within  the  meaning  of  the  6th  section  of  Her  Majesty's  Order  in  Council  of  the  L'Vlh 

of  August,  I860,  and  that  the  Defendants  in  this  cause  cannol  he  held  legally  bound 
to  obey  them." 

The  case  was  appealed  to  the  Supreme  Consular  Court  at  Constantinople,  and 
that  Court,  on  the  ".id  of  .lime.  1862,  gave  judgment  in  favour  of  the  Respondents, 
affirming  the  judgment  of  th  •  Consular  Court  at  Galatz,  with  costs.  The  Court, 
after  examining  the  provisions  of  the  Treaty  of  Paris,  came  to  the  conclusion 
that  the  Regulations  of  the  27th  of  June.  1860,  even  if  a  sufficient  publication  of 
them  had  been  proved,  were  ultra  vires,  and  not  binding  on  the  Respondents, 
and  also  that  there  was  no  sufficient  evidence  of  the  due  and  proper  publication 
lations.  The  Court  further  decided  that,  upon  consideration  of  the 
evidence,  there  was  no  reason  to  doubt  the  Court   at  Galatz  had  correctly  arrived 
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at  the  conclusion  that  there  was  no  ground  for  imputii  2  to  the  Respon- 

dents' vessel. 

prew  d1  appeal  was  from  this  decision  of  affirm* 

[439]  The  Attorney-General  (Sir  R.  Palmer),  Mr.  Bovill,  Q.C.,  and  Mr.  Archibald, 
for  the  AppeUi  \-  the  time  of  the  collision,  thi    Et  -  of  the  European 

Commission  were  binding  upon  all  pi  rigating  the  D 

and  Sulina.     Even  if  such  a  Code  of  l.iv.  did  uol  emanate  from  competent  authority, 
by  long  usagi   such  Regulations  have  the  force  of  law.     Phillimore's  "  Internati 
Law.'  Vol.  11.  59    285      Assuming  that  tin-  Commissioners  as  a  body  had  no 

power  to  make  such  Etegulations,  yet,  a-  Turkey  was  represented  in  the  Commit 
the  Regulations  would  have  validity  as  comb  Sovereign  of  the  S 

traversed  by  the  river.       The  seventh  Article  of  the   I:  as,   respecting  the 

navigati f  the  Danube,  was  duly  observed  by  the  Appellants,  hut  improperly  din- 

rded  by  the  Respondents,  and  after  the  publication  of  such  Regulations  the 
Respondents  were  guilty  of  negligence  in  disregarding  them.  Hut  independently 
of  the  Regulations  so  promulgated,  the  Respondents  were  guilty  of  negligence  in 
the  management  and  direction  of  the  Smyrna,  and  were  liable  for  the  consequi 

Mr.  Lush.  Q.C.,  Mr.  Butt,  and  Sir  George  Sonyman,  Bart.,  for  the  Respondents. 
A>  the  Regulations  of  the  27th  of  June,    I860,  were  not  made  by  the   Riverain 
(  ommissioners,  mentioned  in  the  W'llth  Article  of  the  Treaty  of  Paris   >i  1  356,  they 
were  ultra   vires,  and  not   binding  on  the   Res  Such   Regulations, 

if  otherwise  landing,  were  not  properly  published  so  as  to  render  the  Respondents 
liable.  Having  no  notice  or  knowledge  of  [440]  such  Regulations,  the  Respondents 
were  hound  to  follow  the  rules  of  mi  previously  prevailing  in  the  Danube. 

But  upon  ili'1  merits  we  submit,  whether  the  Regulations  applied  or  not,  it  was  the 
duty  of  the  Appell  .  not  having  any  vessel  in  tow.  to  give  way  to  the 

Smyrna  and  the  vessels  she  was  towing,  and  that  she  alone  was  the  cause  of  the 
collision. 

The  consideration  of  their  Lordships'  judgment  was  postponed,  and  now  pro- 
nounced by 

Lord  Cranworth  (July  23,  1^64). — Both  the  parties  in  this  appeal  were  owners 
of  steam  vessels  navigating  the  Danube.  The  name  of  the  Appellants'  vessel  was 
the  Mars;  that  of  the  Respondents  the  Smyrna.  On  the  6th  of  November,  1860,  the 
Mars  was  coming  empty,  or  nearly  empty,  down  the  river,  and  the  Smyrna  was 
u~'  ending  it  with  a  cargo,  besides  two  vessels  which  she  had  in  tow.  one  an  English 
brig  lashed  to  her  port  side,  the  other  an  Austrian  vessel  towed  astern.  At  about 
twelve  miles  above  the  Sulina  mouth  of  the  Danube,  the  river  in  its  descent  makes 
a  sudden  bend  or  sweep  to  the  right,  at  nearly  a  right  angle  ;  concave,  therefore.  o:t 
the  left,  or,  as  it  is  designated,  the  Russian  side  of  the  river,  and  convex  on  the 
right  or  Turkish  side.  The  reach  for  some  miles  above  this  bend  is  called  the 
Tavola  di  Ciamburla,  that  below  it  the  Tavola  di  Greco.  On  the  6th  of  November, 
I,  at  about  half-past  6  p.m.,  it  being  then  calm  and  moonlight,  the  Mars  descend- 
ing the  river  and  the  Smyrna  ascending  it.  came  into  violent  collision  close  to  the 
Turkish  side  in  the  Tavola  di  Greco,  a  little  below  the  point  where  the  river  makes 
its  bend.  [441]  The  result  was  very  disastrous.  The  Mars  was  nearly  cut  in  two 
by  the  stem  of  the  Smyrna,  and  she  almost  immediately  sank. 

On  the  23rd  of  January.    1861.  the  Appellants  presented  their  petition  to  the 

jular  Court   at  Galatz.  alleging  that  their  vessel  had  been  destroyed  owing  to 

the  fault  of  the  Smyrna,  and  praying   the  Court  to  condemn  the  owners  of  the 

Smyrna   to   pay  them   a  large  sum,  exceeding   4:2. (Mid  Austrian   ducats,   by   way  of 

compensation  for  the  lo-s  they  had  sustained. 

The  admission  of  this  petition  was  opposed  by  the  Respondents;  but  on  hearing 
arguments  on  behalf  of  each  party,  the  Consular  Court  admitted  the  petition,  and, 
on  the  17th  of  September,  1861.  declared  that  the  i^  tried  was  "  whether  the 

collision  was  caused  by  the  fault  or  neglect  of  the  Smyrna,"  and  to  this  issue  the 
parties  agreed.  The  Court  then  immediately  proceeded  to  the  trial  of  this  issue, 
which  lasted  many  days,  and  on  the  30th  of  September,  1861,  the  Court  pronounced 
us  judgment   in  favour  of  the  Respondents.  "being  of  opinion  and  deciding,  that 
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the  collision  between  the  steamers  Smyrna  and  Mars  was  not  caused  by  the  fault  or 
ueirligence  of  the  Smyrna. 

At  the  trial  the  Captains  and  many  of  the  crews  of  both  vessels  were  examined, 
as  well  as  several  Pilots  and  other  persons  who  were  considered  qualified  to  throw 
li'jht  on  the  subject,  and  much  documentary  evidence,  including,  among  other 
things,  the  general  Treaty  of  Peace  signed  at  Paris  on  the  30th  of  March,  1^56.  and 
also  certain  Provisional  Regulations  for  the  Navigation  of  the  Danube  between 
Isatcha  and  Sulina  made  by  a  Commission  appointed  under  the  provisions  of  that 
Treaty  of  Peace,  for  clearing  the  [442]  mouths  of  the  Danube  from  sand  and  other 
impediments. 

The  Consular  Court  refused  to  attribute  any  binding  force  to  these  Regulations, 
and  gave  its  judgment  on  the  merits  of  the  case,  as  if  no  such  Regulations  had  ever 
been  made. 

The  Appellants  were  dissatisfied  with  this  decision,  and  appealed  from  it  to  the 
Supreme  Consular  Court  at  Constantinople,  where  the  case  was  argued  by  learned 
Counsel  on  both  sides.  The  appeal  failed  :  the  Supreme  Consular  Court  having  con- 
curred with  the  Consular  Court  at  Galatz  both  as  to  the  invalidity  of  the  new  Regula- 
tions, and  as  to  the  merits  of  the  case. 

From  this  latter  decision  the  owners  of  the  Mars  appealed  to  Her  Majesty,  and 
the  appeal  was  heard  before  the  Judicial  Committee  on  the  '23rd  and  24th  days  of 
June  last,  and  their  Lordships  are  now  prepared  to  state  the  conclusions  at  which 
they  have  arrived. 

The  first  point  to  be  considered  is,  whether  the  Appellants  are  right  in  their 
contention  as  to  the  effect  of  the  Regulations  made  on  the  27th  of  June,  1860,  as  to 
the  navigation  of  the  Danube  between  Isatcha  and  Sulina.  They  contend  that  under 
the  general  Treaty  of  Peace  of  185(5  these  Regulations  had  the  binding  force  of  law 
on  all  vessels  navigating  this  part  of  the  Danube. 

Whether  thev  are  warranted  in  so  contending,  depends  on  the  effect  of  the  X\  th 
and  following  Articles  of  the  Treaty  of  Peace. 

The  XVth  Article  begins  by  putting  the  Danube,  with  respect  to  the  rights  of 
persons  using  it  for  purposes  of  navigation,  in  the  same  category  as  that  in  which 
the  other  great  European  rivers  separating  [443]  or  traversing  different  States 
were  placed  by  the  Congress  of  Vienna.  And  then  it  provides  that  its  navigation 
shall  be  subject  to  no  impediment  or  charge  not  thereinafter  provided  for,  and 
that  the  Regulations  of  Police  and  Quarantine  to  be  established  for  the  safety  of 
the  States  separated  or  traversed  by  that  river,  shall  be  so  framed  as  to  facilitate 
the  passage  of  vessels. 

The  general  objects  of  the  parties  to  the  Treaty  of  Peace  having  been  thus  laid 
down,  the  XYIth  Article  provides  that  a  Commission,  in  which  Great  Britain, 
Austria.  France,  Prussia.  Russia,  Sardinia,  and  Turkey,  should  each  be  repre- 
sented by  one  Delegate,  should  be  charged  to  designate  and  cause  to  be  executed 
below  Isatcha  the  works  necessary  to  clear  the  mouths  of  the  Danube,  as  well  as  the 
louring  parts  of  the  sea.  from  sand  and  other  impediments:  and  power  was 
given  to  them  to  establish  fixed  duties  to  be  levied,  in  order  to  cover  the  expel  - 
the  works,  as  well  as  of  the  establishments  intended  to  secure  and  facilitate  the 
navigation  at  the  mouths  of  the  Danube. 

This  Commission,  called  in  the  Treaty  "  The  European  Commission."  was  to  be 
temporary:  the  object  being,  that  it  should  endure  only  so  long  as  the  works  with 
the  execution  of  which  it  was  charged  were  in  progress  ;  but  the  XV  11th  Article  pro- 
vides for  tin-  establishment  of  another  Commission,  called  the  River  or  Riverain 
Commission,  which  was  to  be  permanent:  its  duties  being,  first,  to  prepare  Regula- 
tions of  navigation  and  river  ;  ondlv.  to  remove  all  impediments  which 
prevented  the  application  to  the  Danube  of  the  arrangements  of  the  Treaty  of 
Vienna  .  thirdly,  to  order  and  execute  all  necessary  works  [444]  through  the  whole 
course  of  the  river  :  and.  fourthly,  after  the  dissolution  of  the  European  Commit 

the  maintainins  of  the  mouths  of  the  Danube  in  a  na  ate.     The 

Commissioners,  who  were  to  constitute  this  permanent  Commission,  were  to  consist 
of  Delegates,  not  like  the  European  Commission  from  the  great  European  P 
but  from  the  States  traversed  by  or  bordering  on  the  river  along  its  whole  line. 
Austria.  Turkey.  Bavaria,  and  Wurtemberg  were  each  to  send  one  Delegate,  and 

968 


THE  SMYRNA   [1  B64]  II  MOORE  N.S.,  440 

were  to  be  I  oners  from  the  three   Danubian   Principalities,  to  be 

.1]  proved,  however,  by  the  l'orte. 

The  Wlllth  Article,  after  stating  that  it  was  understood  that  in  two  years  the 
1  uropean  Commission  would  Lave  completed  its  task,  and  the  Rivet  I  ommission 
would  Lave  finished  its  duties  under  the  iirst  and  second  heads  mentioned  in  the 
Wlith  Article,  proceeds  to  declare,  thai  the  parties  to  the  Treaty  would,  after 
Laving  been  informed  of  that  fact,  pronounce  the  dissolution  of  the  European 
Commission,  from  winch  time  the  permanent  River  Co  m  should  enjoy  the 

same  powers  with  which  the  European  Commission  had  been  up  to  that  time  invi 

It  may  be  collected  from  the  evidence  that  the  European  Commission  was  duly 
ituted,  hut  there  is  nothing  to  show  what  works  it  executed  under  the  powers 
conferred  on  it  by  Article  XVI.  of  the  Treaty. 

On  the  27th  of  June.  I860,  the  European  Commission  issued  a  document  en- 
j,  according  to  the  English  translation  of  it.  published  afterwards  in  the 
'*  London  G  of  the  10th  of  May.  1861,  [445]  "  Provisional  Regulations  for  the 

Police  of  the  Navigation  on  the  Lower  Danube,  between  Isatcha  and  Sulina,"  in 
which  part  of  the  river,  it  may  be  observed,  both  the  Tavola  di  Ciamburla  and  the 
Tavola  di  Greeo  are  situated.  These  Regulations  were  forty-five  in  number,  and 
the  Beventh  is  in  these  words: — "  Article  7.  When  two  steam-vessels,  or  two  sailing- 
vessels,  sailing  with  a  favourable  wind.  meet,  whilst  proceeding  in  different  direc- 
tions, the  one  ascending  stream  must  steer  towards  the  left  bank,  and  the  vesa  I 
descending  towards  the  right  bank.  Any  Captain  or  Master  breaking  these  Regu- 
lations will  be  absolutely  responsible  for  all  accidents  which  may  result.  He  is 
bound,  besides,  to  give  the  signals  prescribed  by  Articles  8  and  '.)  following." 

The  Appellants  contend,  that  this  Regulation  was  binding  on  the  Smyrna;  that 
in  ascending  the  river  she  ought,  therefore,  to  have  kept  on  the  left  or  Russian  side 
of  the  river:  that  she  did  not  do  so.  but,  on  the  contrary,  crossed  over  to  the  right 
or  Turkish  side  :  so  that  the  collision  was  wholly  attributable  to  her  neglect  in  not 
attending  to  the  new  Regulation. 

The  force  of  this  argument  depends  on  the  question  whether  the  European  Com- 
mission had  authority  to  make  this  Regulation, — and  we  are  clearly  of  opinion 
that  it  had  not.  No  functions  were  confided  to  that  Commission  except  those  of 
designating  and  causing  to  be  executed  the  works  below  Isatcha  necessary  for 
clearing  the  mouths  of  the  Danube  and  the  neighbouring  parts  of  the  sea  :  and  it 
is  impossible  to  bring  these  provisional  Regulations  within  the  scope  of  those 
functions. 

It  was  indeed  argued,  that  the  mode  in  which  [446]  vessels  should  navigate  the 
river,  where  works  were  in  progress,  might  be  very  important  with  reference  to  the 
due  carrying  on  of  those  works,  and  that  the  Commissioners  must,  therefore,  by 
ssary  implication,  be  considered  to  have  authority  to  prescribe  such  Regula- 
tions as  might  assist  them  in  the  discharge  of  their  proper  duties.  It  is  not  neces- 
sary to  consider  how  far  this  argument  is  sound,  for  there  was  no  evidence  as  to 
any  works  being  in  progress  to  which  the  Regulations  promulgated  would  apply; 
and  indeed,  looking  to  the  whole  document,  it  was  plainly  intended  to  have  refer- 
ence to  the  general  convenience  of  vessels  navigating  the  Danube  between  the  sea 
and  Isatcha.  and  not  to  any  special  provisions  rendered  necessary  by  works  then  in 
progress.  It  is  true  that  the  Regulations  are  described  as  "  provisional."  but  that 
evidently  had  reference  not  to  any  temporary  circumstance  connected  with  the 
clearing  of  the  river's  mouth,  but  to  the  fact  that  no  such  Regulations  had  yet  been 
made  by  the  Riverain  Commission.  The  European  Commissioners  probably  felt 
that  such  a  Code  as  they  promulgated  would  confer  a  great  benefit  on  persons  navi- 
gating the  Danube.  Whether  this  were  so  is  a  point  on  which  we  have  no  means  of 
forming  an  opinion.  All  we  can  say  is.  that  they  certainly  had  no  authority  to  issue 
such  a  Code,  and  the  Regulations  are,  therefore,  void. 

Tt  was  next  contended,  that  even  if  the  Commissioners  as  a  body  had  no  power 
to  make  these  Regulations,  yet  that  inasmuch  as  Turkev  was  represented  in  the 
Commission,  the  Regulation  would  have  validity  as  emanating  from  the  Sovereign 
of  the  State  traversed  by  the  river.  To  this  reasoning,  however,  we  cannot  accede. 
Turkey  concurred  with  the  other  great  [447]  European  Powers  in  naming  Com- 
missioners by  whose  acts  in  performing  certain  defined  duties  she  aarreed  to  be 
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bound,  but  it  is  impossible  to  hold  that  she  is  bound  by  the  acts  of  her  Commissioner 
done  bevond  the  scope  of  his  commission.  This  is  so  clear  that  it  becomes  uni/ 
sarv  to  consider  -whether  the  political  relations  subsisting  between  the  Danubian 
Principalities  and  the  Porte  do  not  make  it  impossible  for  her.  though  enjoying  a 
sort  of  Suzerainty,  to  frame  Regulations  for  the  navigation  of  the  Danube  without 
their  consent.  The  necessity  of  such  concurrence  may  perhaps  be  inferred  from 
the  express  provision  in  the  Treaty  of  Peace  that  no  permanent  Regulations  for 
navigation  of  the  river  can  be  promulgated  without  the  concurrence  of  Comniis- 
rs  from  the  Principalities. 
We  do  not  dispute  the  proposition  that  such  a  Code  of  navigation  rules  as  was 
embraced  in  these  Regulations  might,  even  though  not  emanating  from  any  com- 
petent authority,  by  long  usage  of  well-recognized  practice  obtain  the  force  of  law. 
But  there  was  certainlv  no  such  usage  or  practice  at  the  time  when  this  collision 
occurred. 

On  •  _       inds.  we  are  of  opinion  that  this  case  must  be  decided  on  the  laws 

and  practice  of  navigation  on  the  Danube  as  they  existed  before  the  publication 
of  these  Regulations  :  and  it  is  unnecessary  for  us  to  consider  whether  there  had 
or  had  not  been  such  a  publication  of  them  as  was  required  in  order  to  give  them 
validity,  if  there  had  been  authority  in  the  European  Commission  to  make  them. 

Looking  then  to  the  case,  independently  of  the  new  Regulations,  and  recollecting 
that  the  question  is  whether  the  collision  occurred  through  the  fault  or  [448]  negli- 
gence of  the  Smyrna,  the  first  question  is.  In  what  position  ought  she  to  have  placed 
herself  when  she  first  became  aware  that  she  was  meeting  the  descending  steamer .' 

The  current  at  the  part  of  the  river  between  the  two  reaches  is  described  on  all 
hands  as  setting  strongly  towards  the  Russian  or  concave  bend  of  the  river,  and 
not  onlv  the  numerous  Pilots  called  by  the  Respondents,  but  also  an  English  Naval 
officer.  Lieutenant  Crozier,  who  had  been  for  two  years  on  the  Danube  station,  state 
it  to  be  their  opinion,  that  a  steamer  ascending  the  stream  at  night,  and  being 
about  to  meet  a  steamer  descending  the  river  at  the  bend  in  question,  ought  to  place 
herself  on  the  right  or  Turkish  side. 

The  reason  for  this  is  obvious.  The  descending  vessel  will  of  course  be  moving 
with  great  velocity,  and  must  almost  of  necessity  be  carried,  more  or  less,  into  the 
concave  bend  of  the  stream,  where  the  current  is  much  stronger  than  on  the 
opposite  or  Turkish  side.  Prudence,  therefore,  must  dictate  what  the  great  bulk 
of  the  evidence  shows  to  have  been  the  practice,  namely,  that  in  such  circumstances 
the  ascending  vessel  ought  to  place  herself  out  of  the  strength  of  the  current,  in 
order  to  allow  full  swing  to  the  descending  vessel,  which  must  necessarily  be  hurried 
along  by  its  force. 

The  Sailing  Masters  whose  assistance  we  have  had  as  Assessors,  informed  us 
that,  independently  of  any  special  Regulations,  this  would  obviously  be  the  course 
which  ought  to  be  pursued.  Indeed,  they  thought  that  no  Regulations  for  the 
general  navigation  could  property  be  so  construed  as  to  oblige  an  ascending  vessel, 
at  night,  to  prosecute  her  course  [448]  on  the  left  bank,  at  the  bend  of  the  river  near 
which  the  collision  occurred.  Common  prudence  would  require  her  to  place  herself 
out  of  the  strength  of  the  current. 

This  brinsrs  us  to  consider  what,  in  fact,  was  the  position  of  the  Smyrna  at  and 
immediately  before  the  collision. 

On  this  point  there  i*  a  conflict  of  evidence.  The  Captain  of  the  Mars  deposed. 
that  his  vessel  was  descending  on  the  right  or  Turkish  side  of  the  river,  and  that  the 
Smyrna  w  -  -  ■  Iiult  the  river  on  the  left  or  Russian  side,  and  that  whilst  the  Mart 
was  thus  keeping  the  Turkish  side,  the  Smyrna  crossed  over  from  the  opposite  side, 
and  while  she  was  across  the  stream,  with  her  bows  pointed  towards  the  Turkish 
beach,  ran  into  the  Mart  at  full  speed,  striking  her  at  the  fore  part  of  the  port 
paddle-box. 

This  was  the  account  of  the  relative  position  of  the  ve-sels  given  by  the  Master  of 
the  M art;  but  the  evidence  of  th  5     y rna  was  very  different.     II 

that  he  was  ascending  the  river  on  the  Russian  side,  but  that  seeing  across  the  land 
the  Mart  descendi-  a  then  about  a  mile  and  a  half  or  two  miles  off.  he.  after 

consulting  his  Pili  1  over  to  the  Turkish  side,  and  was  proceeding  up  the 

strewn  in  a  line  parallel  to  and  distant  about  two  ship's  breadths  from  the  bank 
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when  he  saw  the  Mars  round  the  poinl  close  over  on  the  Russian  ide  thai  she  then 
crossed  ovei  to  the  Turkish  side,  and  so  came  into  a  position  in  which  the  Smyrna 

unavoidably  came  into  collision  \\  ith  her,  catching  her  al  the  | paddle  box. 

[f  this  Lattei  accounl  of  the  accident  be  the  true  [450]  one,  it  is  impossible  to  say 
that  the  Plaintiff  has  made  oul  what,  according  to  the  issue  on  which  both  parties 
had  agreed,  he  had  undertaken  to  prove,  oamely,  thai  the-  collision  was  caused  by 

the  fault  or  oegligence  of  the  Smyrna.  She  was  (according  to  this  evidence)  steam- 
ing up  on  the  side  of  the  river  on  which  the  evidence  satisfies  ua  she  ought  .it  that 
point  to  have  hem  when  meeting  a  descending  vessel. 

The  question,  therefore,  is.  which  of  these  two  accounts  of  the  accident  is  entitled 
to  credit.  Two  successive  Courts,  after  long  and  elaborate  arguments,  have  det  id<  d 
in  i.ivoui  of  the  Respondents,  the  Judge  of  one  of  these  Courts  having  had  the 
advantage  of  Beeing  and  hearing  the  witnesses  themselves.  It  would,  therefore,  be 
a  strong  thing  to  reverse  such  judgments  on  the  facts  of  the  case.  It  would  be 
improper  to  do  so,  unless  it  could  very  clearly  he  seen  that  a  wrong  result  had  been 
arrived  a  I . 

So  far,  however,  is  this  from  being  the  case,  that  the  weighl  of  evidence  seems 
to  their  Lordships  to  preponderate  greatly  in  favour  of  the  Respondents.  The 
account  which  the  Respondents'  witnesses  gave  as  to  the  lights  of  the  Mars,  which 
they  saw,  from  time  to  time,  is  in  exact  conformity  with  what  they  must  have  seen 
if  their  account  of  the  collision  is  true. 

Hughes,  the  Master,  and  Creak,  the  second  officer  of  the  Smyrna,  both  say,  that 
at  the  moment  when  the  Mars  rounded  the  point  they  saw  her  mast-head  light  and 
her  green  light  :  that  they  then  suddenly  saw  all  three  lights,  the  red,  the  green,  and 
the  white,  and  in  a  few  seconds  shut  in  the  green  light.  This  is  exactly  what  would 
have  happened  if  the  [451]  Smyrna  was,  as  these  witnesses  swear  she  was,  ascending 
the  river  on  the  Turkish  side;  and  if  the  Mars,  descending  at  a  rapid  rate,  swung 
round  the  point  up  to  the  concave  bend  on  the  Russian  side,  and  from  thence  crossed 
over  to  the  Turkish  side. 

It  may  further  be  observed  that  the  evidence  given  by  the  Captain  of  the  Mars, 
as  to  what  he  saw  of  the  lights  of  the  Smyrna,  is  scarcely  to  be  reconciled  with  the 
facts  of  the  collision  as  put  forward  by  the  Appellants.  He  says  that  before  the 
collision  they  lost  sight  of  the  red  light  of  the  Smyrna.  This  could  hardly  have 
happened  if  the  Smyrna  had  been,  as  the  Captain  says  she  was,  across  the  stream, 
with  her  bows  pointed  to  the  Turkish  bank.  But,  on  the  other  hand,  if  the  Smyrna 
was  ascending  the  river  parallel  and  close  to  the  Turkish  bank,  then  it  might  well 
be  that  just  before  the  collision  took  place,  the  red  light  of  the  Smyrna  would  be  shut 
out  from  the  Mars.  Their  Lordships  do  not  forget  that  the  evidence  of  Abromovich 
the  Pilot  and  of  Busdan  the  steersman  of  the  Mars  on  this  point,  is  at  variance  with 
that  of  the  Captain.  They  say  that  they  continued  to  see  all  the  three  lights  up  to 
the  moment  of  the  collision.  This  discrepancy  shows,  at  all  events,  without  imput- 
ing to  the  witnesses  dishonesty,  that  they  cannot  be  implicitly  relied  on  for  their 
accuracy.  On  one  important  point  at  least  they  are  not  agreed.  And  it  is  more 
probable,  that  in  the  confusion  and  terror  of  the  collision,  these  two  witnesses  should 
have  forgotten  or  failed  to  observe  a  change  in  the  lights  of  the  Smyrna,  than  that  the 
Captain  should  have  imagined  that  he  discovered  such  a  change  if  no  such  change 
occurred. 

The  Judge  of  the  Supreme  Consular  Court  at  [452]  Constantinople  points  out 
several  discrepancies  in  the  testimony  of  the  witnesses  called  on  behalf  of  the  Marx. 
The  Captain  says,  and  several  of  the  crew  confirm  him,  that  he  called  out  to  the 
Smyrna  to  keep  to  his  right  ("  Tenetevi  alia-  dritta, — alia  dritta  ").  But  one  of  the 
seamen,  llaiduco,  deposes  that  the  words  uttered  by  the  Captain  were  not  "  alia 
dritta,"  but  "  alia  sinistra,"  and  that  he  understood  them  to  be  addressed  to  the 
Smyrna  by  the  way  in  which  the  Captain  waved  his  hand.  There  are  other  minor 
discrepancies  pointed  out  in  the  judgment. 

Their  Lordships,  however,  are  not  inclined  to  attach  much  weight  to  them.  It 
is  possible  they  may  be  the  result  of  a  want  of  truth  in  the  witnesses.  It  is  at  least 
as  possible  that  they  may  arise  from  imperfect  observation  and  recollection  of  what 
took  place  at  a  moment  of  great  peril  and  confusion.  But  what  their  Lordships  have 
to  consider  is.  whether  the  evidence  adduced  by  the  Appellants  is  such  as  to  establish 
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what  they  were  bound  to  make  out,  namely,  that  the  collision  was  occasioned  by  the 
fault  or  negligence  of  the  Smyrna.  To  do  this  it  was  incumbent  on  them  to  show  that 
the  testimony  given  on  behalf  of  the  owners  of  the  Mars  was  more  trustworthy  than 
that  given  on  behalf  of  the  Smyrna.  This  they  have  failed  to  do.  What  might  have 
been  the  result  if  they  had  satisfied  their  Lordships  that  the  new  Regulations  put 
forth  bv  the  European  Commission  in  1860  afforded  the  rules  of  navigation  by 
which  this  ease  ought  to  be  decided,  it  is  unnecessary  to  say.  Even  then  the  naval 
gentlemen  who  assisted  their  Lordships  were  strongly  inclined  to  think  the  course 
pursued  bv  the  Smyrna  was  the  proper  course.  But  as  we  have  already  given  [453] 
our  opinion  that  those  new  Regulations  had  no  binding  force,  their  Lordships  can 
only  look  to  the  same  arguments  and  considerations  on  which  the  Consular  Court  at 
Galatz,  and  the  Supreme  Consular  Court  at  Constantinople,  rested  their  judg- 
ments. In  the  conclusions  at  which  those  Courts  arrived  their  Lordships  concur, 
and  they  must,  therefore,  advise  Her  Majesty  that  this  appeal  should  be  dismissed, 
with  costs. 

[Mews'  Di£.  tit.  SHIPPING  ;  A.  XX.  Collision  :  1  b.  xii..  11  b.  art.  16.  12  a.     S.C.  10 
Jur.  (N.S.),  977,   11   L.T.   74.     S  of  Brooklyn.   1876,   1   P.D.   276:  the 

Clieveden   (1894),  A.C.   625.     As  to  consular  jurisdiction  in  Turkev,  see  now 
Ottoman  Order  in  Council.  1899  .Stat.  R.  and  0..  1899,  pp.  643-703).] 


ON"  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY. 

PHILIP  HENRY  DEAN  and  Others,— Appellants;  JOHN  J.  MARK  and  Others.— 
Respondents*  [July  14.   15,   1864]. 

The  "  Cokstitdtios  " 

Collision  by  two  sailing  vessels  crossing  and  having  the  wind  on  opposite  sides. 
Held,  that  by  the  12th  Art.  of  the  Rules  in  the  schedule  to  the  Order  in  Council 
of  the  9th  of  January.  I860,  passed  in  pursuance  of  "  The  Merchant  Shipping 
Act,  1862  "  1  25th  and  26th  Vict  c.  63,  sec.  25),  the  vessel  on  the  port  side  was 
bound  to  get  out  of  the  wav  of  the  vessel  on  the  starboard  side,  unless  she  had 
the  wind  free  [2  Moo.  P.C.  (N.S.)  459]. 

Although  there  may  be  considerable  doubt  in  the  estimate  taken  by  the  Court  of 
Admiralty  in  respect  of  the  evidence  of  the  witnesses  upon  questions  of  nautical 
skill,  yet.  considering  the  advantage  that  Court  has  with  the  assistance  of 
the  Trinity  Masters,  the  appellant  Court  must,  according  to  the  rule  laid 
down  in  the  Julia  (14  Moore's  P.C.  Cases.  235).  be  satisfied  that  the  Court 
below  was  wrong,  to  justify  a  reversal  of  such  finding  [2  Moo.  P.C.  (N.S.  1  461]. 

The  cause  in  which  this  appeal  was  brought  arose  out  of  a  collision  which  occurred 
between  the  George  Dean  and  the  Constitution,  at  about  six  o'clock  of  the  evening  of 
the  11th  of  February,  [454]  1864.  in  the  neighbourhood  of  the  Skerries,  off  the  coast 
of  Anglesea.  The  George  Dean  was  a  brig  of  182  tons,  and  the  Constitution  a  ship 
of  1282  tons  register. 

The  suit  was  brought  by  the  Appellants  the  owners  of  the  George  Dean,  against 
the  Respondents  the  owners  of  the  Constitution.  A  cross  action  was  also  brought  bv 
the  Respondents  against  the  Appellants. 

It  was  alleged  in  the  Court  below  on  the  part  of  the  present  Appellants,  that  the 
George  Dean  was  sailing  with  the  wind,  a  fresh  gale  from  the  south-west,  close 
hauled  to  the  wind  on  the  port  tack,  headins  about  west-north-west,  and  making 
about  a  knot  and  a  half  an  hour,  and  that,  whilst  she  was  so  sailing,  the  Constitution, 
with  the  wind  free,  ran  into  her  starboard  waist  and  caused  her  to  founder. 

The  case  set  up  by  the  owners  of  the  Constitution  was  that  the  Constitution,  with 

*  Present :  The  Right  Hon.  Lord  Kingsdown,  the  Right  Hon.  the  Lord  Justice 
Knight  Bruce,  and  the  Right  Hon.  Sir  Edward  Ryan. 
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the  wind  about  SW.  by  S.,  unsteady  and  freshening,  was  cloBe  hauled  to  the  wind  on 
the  starboard  tack,  when  a  green  light  was  seen  aboul  a  poinl  and  a  half  to 
points  on  her  port  Low.  Thai  the  ConsttUutiam  was  kepi  close  to  the  wind  on  the 
starboard  tack.  Thai  the  green  lighl  was  watched  for  a  short  time,  when  il 
appeared,  and  tlia.1  shortly  afterwards  a  green  light,  and  then  the  Georgt  Dean, 
were  seen  at  a  sliort  distance  from  the  Constitution,  about  a  point  and  a  half  on  her 
port  bow,  and  approaching  [455]  the  Constitution,  and  rendering  a  collision  inevit- 
able.    Thai  the  neb the  Constitution  was  put  hard-a-port;  but  that  the  Georgt 

Dean  with  her  starboard  side  came  in  collision  with  the  stem  of  the  Constitution. 

The  learned  Judge  of  the  Court  below  (the  Right  Hon.  Dr.  Lushington  i  was  assisted 
by  Captain  Drew  and  Admiral  Collinson,  two  of  the  Elder  Brethren  of  the  Trinity 
House  Corporation.  The  evidence  was  taken  orally  in  Court;  the  material  parts  of 
which  arc  referred  to  in  the  judgment  of  the  Judicial  Committee. 

The  learned  Judge,  in  his  address  to  the  Trinity  Masters,  said:  "You  are  well 
aware  that  we  are  under  the  government  of  a  recent  Act  of  Parliament,  (25th  and 
26th  Vict  c.  63,)  and  new  steering  ami  sailing  Rules,  which  we  must  apply  to  the 
circumstances  of  this  case.  Now,  of  these  two  vessels,  the  one  was  proceeding  from 
Liverpool,  and  the  other  was  proceeding  to  Liverpool;  and  the  first  question  ■■• 
I  \\  ish  to  address  to  your  consideration  is,  whether  the  facts  of  the  case  show  that  the 
1 1th  Article  of  the  new  Rules  applies,  or  the  12th  Article  (see  these  Rules  set  out  in 
the  schedule  to  the  Order  in  Council,  dated  the  9th  of  January,  1863,  passed  in  pur- 
suance of  the  "  Merchant  Shipping  Act  Amendment  Act.  1,-^02,"  25th  and  26th  Vict. 
c.  63.  sec.  2."'.  printed  in  Lushington's  Adm.  Reps.  Appx.  pp.  lxxv.  and  lxxvi.).  These 
two  vessels  see  each  other  at  a  considerable  distance,  looking  at  all  the  facts  of  the 
case,  not  less  than  a  mile;  and  I  think  it  inevitably  follows,  that  if  what  was  right 
had  been  done  there  could  have  been  no  collision.  What  they  did  do  seems  rather  to 
resolve  itself  into  this;  they  neither  of  them  did  anything.  The  vessel  on  the  port- 
tack  kept  her  course,  [456]  and  the  vessel  on  the  starboard-tack,  according  to  her 
own  statement,  made  no  alteration  in  her  helm  until  the  actual  collision  was  takin- 
place.  With  a  view  of  drawing  your  attention  to  the  question  under  which  of  the  two 
Rules  the  case  falls,  I  will  advert  to  the  seventh  Article  of  the  two  preliminary  Acts. 
It  is  alleged,  that  the  George  Dean  was  close-hauled  on  the  port-tack  heading  W.N.W.  ; 
and  on  the  other  side  it  is  stated,  that  the  Constitution  was  close-hauled  on  the  star- 
board-tack, and  heading  S.E.  by  E.  Now,  the  11th  Rule  is  this :  '  If  two  sailing  ships 
are  meeting  end  on,  or  nearly  end  on,  so  as  to  involve  risk  of  collision,  the  helms  of 
both  shall  be  put  to  port,  so  that  each  may  pass  on  the  port  side  of  the  other.'  Now, 
subject  to  your  better  opinion.  I  should  say  this  is  not  the  Rule  that  applies,  and  that 
these  two  vessels  were  not  meeting  end  on,  or  nearly  end  on,  so  as  to  involve  risk  of 
a  collision..  According  to  my  view — but  again  I  say,  subject  to  your  opinion — 
according  to  my  view  the  case  comes  under  the  12th  Rule,  which  is  that  '  When  two 
sailing  ships  are  crossing.'  there  is  a  distinction  in  these  Rules  between  meeting  and 
crossing,  '  so  as  to  involve  risk  of  collision,  then,  if  they  have  the  wind  on  different 
sides,'  which  is  the  case  here,  '  the  ship  with  the  wind  on  the  port  side  shall  keep 
out  of  the  way  of  the  ship  with  the  wind  on  the  starboard  side ;'  and  then  follow 
certain  exceptions.  Now,  assuming  these  two  vessels  were  crossing  so  as  to  involve 
risk  of  collision,  then  the  passage  I  have  read  directs  that  the  ship  with  the  wind 
on  the  port  side — that  is,  the  port-tack  ship,  shall  keep  out  of  the  way  of  the  ship 
with  the  wind  on  the  starboard  side.  If  it  stood  there  it  would  be  a  very  simple 
matter;  the  George  Dean,  being  on  the  port-tack.  [457]  would  have  been  bound  to 
give  way  to  the  Constitution,  which  was  on  the  starboard-tack.  But  the  Rule  goes 
on:  'except  in  the  case  in  which  the  ship  with  the  wind  on  the  port  side  is  close- 
hauled,  and  the  other  ship  free,  in  which  case  the  latter  ship  shall  keep  out  of  the 
way.'  Now,  to  apply  the  Rule  so  qualified  to  the  present  case.  Assuming  the  '. '■ 
Dean  was  close-hauled  upon  the  port-tack.  If  you  are  of  opinion  that  the  Constitution 
was  on  the  starboard-tack  close-hauled,  then,  in  that  case,  the  George  Dean  was 
bound  to  keep  out  of  the  way;  but  if  the  Constitution,  though  on  the  starboard-tack, 
had  the  wind  free,  she  would  be  bound  to  get  out  of  the  way;  and  by  the  term  '  get 
out  of  the  way,'  we  mean,  take  her  own  choice,  to  go  on  one  side  or  the  other.  Another 
Rule,  the  18th  Art.,  then  follows,  which  I  will  presently  notice,  as  to  the  duty  of  the 
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other  ship.  It  is  thus  of  the  greatest  importance  in  this  case  that  you  should  deter- 
mine whether  the  George  Dean  was  close-hauled  on  the  port-tack:  and  secondly, 
whether  the  Constitution  was  close-hauled  on  the  starboard-tack.  I  repeat  it  again; 
if  the  George  Dean  was  close-hauled  on  the  port-tack  and  the  Constitution  was  free, 
then  it  was  the  duty  of  the  Constitution  to  have  kept  out  of  the  way.  which  she  did 
not  do  :  and  then,  moreover,  it  was  the  duty  of  the  George  Dean  to  do  nothing  :  be- 
cause here  is  a  very  important  Rule,  the  18th  :  '  Where,  by  the  above  Rules,  one  of  the 
two  ships  is  to  keep  out  of  the  way.  the  other  shall  keep  her  course,  subject  to  the 
qualifications  contained  in  the  following  Article.'  Therefore,  supposing  the  star- 
board-tack vessel  had  the  wind  free,  it  was  the  duty  of  the  port-tack  vessel  to  keep 
her  course,  which  she  did.  As  [458]  to  the  question,  purely  one  of  fact,  whether  the 
starboard-tack  vessel  had  the  wind  free,  which  is  the  only  question  in  the  case.  I 
think  it  would  be  vain  to  go  through  the  evidence.  If  you  should  be  of  opinion,  that 
the  >tarboard-tack  vessel  was  not  sailing  free,  then  the  George  Dean  was  to  blame  ; 
and  if  you  come  to  the  conclusion  she  was  sailing  free,  it  is  clear  as  daylight,  that 
the  port-tack  ship  should  have  kept  her  course,  and  the  starboard-tack  ship  given 
way.  We  have  had  great  discussion  as  to  the  wind  and  the  proximity  to  the 
Skerries  :  but  these  matters  really  do  not  appear  to  me  to  be  of  importance  to  discuss." 

After  conferring  with  the  Trinity  Masters,  the  learned  Judge  pronounced  the 
George  Dean  to  be  to  blame  for  the  collision,  and  that  no  blame  attached  to  the 
Constitution,  and  by  a  decree  pronounced  against  the  damage  proceeded  for.  with 
costs,  and  dismissed  the  Respondents,  the  owners  of  that  vessel. 

The  present  appeal  was  brought  by  the  owners  of  the  George  Dean  from  that 
decree. 

Mr.  Brett.  Q.C.,  and  Mr.  V.  Lushington,  for  the  Appellants  :  and  Dr.  Deane.  Q.C., 
and  Mr.  Clarkson.  for  the  Respondents 

It  was  argued  by  the  Appellants,  first,  that  the  finding  of  the  Court  below,  that 
the  Constitution  was  close-hauled  on  the  starboard-tack,  was  contrary  to  the  evidence, 
as  the  balance  of  evidence  shewed  that  she  was  sailing  free,  and  it  was.  secondly, 
submitted,  that  their  Lordships  were  sitting,  not  only  as  Judges  but  as  a  jury,  and 
that  they  ought,  in  order  to  affirm  the  decree  appealed  from,  be  satisfied  that  the 
finding  was  that  which  they  would  have  arrived  at  upon  the  [459]  evidence,  if  the 
suit  had  been  brought  before  them  in  the  first  instance.  Upon  this  point  the  Julia 
(14  Moore'-  P.C.  Cases,  210);  the  Schwalbe  (ib.  p.  241)  :  the  Arazes  (15  Mo,, re's  P.C. 
Cases.  122)  :  the  Falkland  and  the  Navigator  (1  Moore's  P.C.  Case-.  N.S.,  379)  were 
referred  to. 

Their  Lordships'  judgment  was  pronounced  by 

Lord  Kingsdown  (July  23,  1864). — The  first  point  to  be  considered  in  this  case  is. 
whether  the  questions  of  law  which  arose  in  it  were  properly  decided  by  the  learned 
Judge,  and  the  questions  of  fact  upon  which  the  decision  depends  were  accurately 
stated  in  his  summing  up  to  the  Trinity  Masters. 

Upon  this  subject  we  entertain  no  doubt  whatever.  We  agree  with  the  learned 
Judge  that  in  the  courses  in  which  these  vessels  met,  the  11th  of  the  new  navigation 
Rules  has  no  application,  and  that  the  12th  Rule  must  determine  the  rights  of  the 
parties.  The  vessels  were  not  meeting  end  on.  or  nearly  end  on,  and  the  only  question 
is, — which  was  bound  to  get  out  of  the  way.  Now.  that  Rule  prescribes,  that  "  when 
two  sailing  vessels  are  crossing  so  as  to  involve  risk  of  collision,  then,  if  they  have 
the  wind  on  different  sides,  the  ship  with  the  wind  on  the  port  side  shall  keep  out  of 
the  way  of  the  ship  with  the  wind  on  the  starboard  side,  except  in  the  case  in  which 
the  ship  with  the  wind  on  the  port  side  is  close-hauled,  and  the  other  ship  free,  in 
which  case  the  latter  ship  shall  keep  out  of  the  way.'' 

In  this  case  there  is  no  doubt  that  the  ships  were  crossing  :  that  they  had  the  wind 
on  opposite  Bides  :  [460]  the  Constitution  on  the  starboard  side,  and  the  George  Dean 
on  the  port  side.  It  was.  therefore,  the  duty  of  the  Curat  Dean  to  get  out  of  the 
way.  unless  the  Constitution  had  the  wind  free.  This  is  stated  by  the  learned  Judge 
to  the  Trinity  Masters  to  be  the  only  question  in  the  case,  and  we  entirely  agree 
with  him. 

In  dealing  with  the  effect  of  the  evidence  on  this  question  we  are  involved  in  the 
greatest  difficulty.     It  depends  partly  upon  the  credit  due  to  the  witnesses,  of  which 
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we  have  Inn  imperfei  i  means  of  judging,  and  partly  mi  the  inferences  which  pet 
<>t'  nautical  skill,  of  which  we  arc  necessarily  destitute,  may  draw  from  facts  which 
air  established.     The  Courl  below  saw  the  witnesses;  the  Trinity  Masters,  of  whom 
one  v. as  Admiral  ( 'ullinsmi,  a  sraman  of  the  greatest  distinction,  personally  examined 

the  w  itnesses,  and  would  be  Ea)   betti  r  able  I dersl  and  them,  and  to  judge  of  the 

probability  or  improbability  of  their  story,  than  it  is  possible  for  us  to  do,  even  with 
the  assistance  which  we  receive  from  the  aide  Naval  Officers,  who  an    ordered  to 

attend  1  he  Committee  in   these  eases. 

It  was  argued  by  Mr.  lireit.  thai  an  appeal  in  lie  Judicial  Committee  i<  not  like 
an  application  to  a  Court  of  I. aw  for  a  new  trial,  where,  if  there  be  evidence  to 
warrant  the  verdict,  the  Court  will  often  not  disturb  the  finding  of  t he  jury  (to  whom 
the  deeision  of  the  fact  belongs)  though  it  may  not  entirely  approve  of  n  ;  thai  here 

we  are  sitting  not   only  as  .Indues  Inn   as  a  jury,  from   which   it   was   inferred  thai    m 

order  to  affirm  we  qughl  to  be  satisfied  thai  the  finding  is  thai  at  which  we  should 

have  arrived   if  the  mailer  were  m  «  Integra. 

[461]  We  do  not  agree  to  that  principle.  We  laid  down  in  the  ease  of  the  Julia 
(11  Moore  P.C.  Cases  235),  in  the  year  1861,  the  rules  by  which  we  must  he  guided. 
The  practice  of  the  Court  of  Admiralty  does  not  allow  of  new  trials  ;  and  considering 
that  from  the  pursuits  and  habits  of  life  of  seamen,  on  whose  test  iuinny  the  quest  ions 
of  fact  usually  depend,  it  would  generally  he  impossible  in  such  eases  to  collect  them 
again  for  a  second  trial,  as  well  as  for  other  reasons,  we  think  the  rule  a  wise  one. 
We  must  either  affirm  or  alter  a  sentence  on  appeal,  and  those  who  call  upon  us  to 
alter  it  must  impress  us  with  a  reasonable  conviction  that  it  is  wrong.  We 
certainly  are  unable  to  arrive  at  that  conviction  in  the  present  case.  The  evidence 
is  entirely  contradictory  upon  many  points.  Km  in  sonic,  where  the  contradiction  is 
the  strongest,  there  seem  to  us  to  lie  reasons  for  thinking  that  the  error  is  rather  on 
the  side  of  the  Appellants  than  of  the  Respondents. 

For  instance,  one  important  question  is,  whether  the  Constitution  was  steering 
more  or  less  in  a  southerly  direction.  Abernethy,  the  Master  of  the  George  ])<<iu, 
says,  that  the  Constitution  was  steering  east-south-east,  and  had  the  wind  free.  On 
cross-examination  it  appears  that  his  reason  for  saying  this  is,  that  this  was  the 
course  to  Liverpool  from  the  point  where  she  was  at  the  time  of  the  collision  ;  but 
the  course  for  Point  Lynas,  he  says,  would  be  south-east-by-east,  and  we  think  it 
clearly  proved  that  she  was  steering  to  Point  Lynas  in  order  to  take  a  Pilot  to 
Liverpool,  and  not  direct  to  Liverpool. 

The  other  witnesses  on  board  the  George  Dean  who  speak  to  the  course  of  the 
Constitution,  do  not  seem  to  us,  as  far  as  we  are  capable  of  judging,  to  [462] 
assign  very  clear  reasons  for  their  statements.  McXay,  the  Master  of  the  Corvr 
stitutioii,  .says  distinctly,  that  she  was  steering  from  south-east  to  south-east-by-south, 
the  wind  not  being  steady;  that  she  was  standing  close  by  the  wind  with  her  yards 
sharp  up  ;  that  her  course  was  such  (which  necessarily  means  so  much  south')  that  he 
did  not  know  whether  he  should  weather  Point.  Lynas. 

It  was  strongly  urged  that  the  sails  which  the  Constitution  was  carrying  proved 
that  she  could  not  be  close-hauled  ;  but  this  was  a  point  which  excited  the  attention 
of  the  Trinity  Masters  in  the  Court  below,  and  Admiral  Collinson  put  questions  on 
the  subject  to  the  witnesses  on  behalf  of  the  Constitution,  and  as  he  concurred  in  the 
judgment  must  have  been  satisfied  on  the  point.  That  the  yards  were  braced  up 
close  was  sworn  positively  by  McNay,  the  Master,  and  by  Gray,  the  Mate.  who.  on 
cross-examination,  said,  "  the  yards  were  sharp  up  as  close  as  ever  we  could  get 
them.     I  had  two  pulls  at  the  braces  to  get  them  up  as  close  as  I  could." 

Some  observations  were  made  by  the  Appellants'  Counsel  on  the  state  of  the  log 
of  the  Constitution,  in  which  an  erasure  appeared  to  have  been  made,  and  an  altera- 
tion introduced  as  to  the  course  which  the  ship  was  steering  at  the  time  of  the 
collision.  It  was  pointed  out  at  the  trial  to  the  Mate,  by  whom  the  log  had  been 
kept,  and  who  gave  his  explanation  of  the  circumstance.  At  first  sight  it  appeared 
to  be  suspicious,  but  all  suspicion  seems  to  us  to  be  removed  by  the  fact,  that  the 
entry  is  by  no  means  favourable  to  the  case  of  the  Respondents,  and  that  if  an  entry 
were  to  be  fabricated,  it  would  have  been  [463]  quite  as  easy  to  make  it  "  south-east- 
by-south  "  as  "  south-east-by-east." 

Upon  the  wdiole,  though  we  think  the  case  one  of  much  doubt,  we  cannot  be  satisfied 
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that  the  decision  below  is  erroneous.     We  must  humbly  report  to  Her  Majestv  our 
opinion  that  it  ought  to  be  affirmed,  but  without  costs. 

[Mews'  Dig  tit.  SHIPPING  :  A.  XXVI.  23  b.  S.C.  10  Jur.  (N.S.)  831  :  10  I..T.  894. 
As  to  Admiraltv  jurisdiction  of  Judicial  Committee,  see  note  to  Tht  Enropa, 
1863,  2  Moo.  P.C.  (N.S.)  21.] 


OX   APPEAL   FROM   THE    SUPREME    COURT   OF    MAURITIUS. 

DAVID  BARCLAY  CHAPMAN  and  others,— Appellants;  THE  ORIENTAL  BANK 
CORPORATION,— Respondents*  [Nov.   28,   29,   and  30,   1864]. 

In  the  matter  of  "  Gontr edits  "  to  the  Ordre,  or  distribution  of  the  sale  price  of 
an  estate  levied  on  at  the  suit  of  the  Appellants,  the  Master  of  the  Supreme 
Court  gave  preference  to  a  mortgage  held  by  the  Appellants,  of  a  subsequent 
date  to  one  held  by  the  Respondents,  on  the  ground,  that  the  Respondents" 
mortgage  having  been  executed  by  an  emancipated  minor,  the  resolution 
permitting  the  holding  of  a  "  Caused  de  famUle,"  which  was  requisite,  was 
not  proved  to  have  been  properly  homologated,  in  accordance  with  the  pro- 
visions of  the  458th  Art.  of  the  Code  Civil.  The  Supreme  Court  reversed 
this  decision  of  the  Master,  and  upon  appeal  the  Judicial  Committee  affirmed 
their  judgment :  being  of  opinion,  that  the  "  GonseU  de  famiHe  "  was  proved 
as  a  fact  to  have  been  homologated  before  a  single  Judge  in  Chambers. 
which,  as  well  by  the  law  in  force  at  Mauritius  as  the  constitution  of  the 
Supreme  Court,  was  a  sufficient  compliance  with  the  requirements  of  the 
158th  Art.  of  the  Code  Cud.  in  force  in  that  Island. 

This  was  an  appeal  from  a  judgment  of  the  Supreme  Court  of  Mauritius,  re- 
calling two  Orders  made  by  the  Master  of  that  Court,  dated  respectively  the  19th  of 
July.  1861.  and  the  27th  of  January.  1S62.  in  the  [464]  matter  of  the  Contredits  to 
the  Ordre.  for  distribution  of  the  sale-price  of  the  estate.  "  ivHieen  Victoria.''  situated 
in  the  District  of  Flaeq.  in  the  Island  of  Mauritius;  levied  on  at  the  suit  of  the 
Appellants,  Chapman,  and  of  Overend.  Gurnev.  and  Co..  against  Robert  Michael 
Laffan  and  George  Henry  James  Mowbray  Chapman,  and  awarded  on  the  6th  of 
March,  1860,  to  Charles  Montocchio  and  others,  for  the  sum  of  8380,500.  By 
such  Orders  priority  was  given  in  the  distribution  of  such  sale-price  to  the  mort- 
gage inscription  of  the  Appellants  over  that  of  the  Respondents. 

The  facts  of  the  case  were  these. 

Prior  to  June,  1854.  Edward  Chapman,  the  late  owner  of  the  estate,  carried  on 
a  mercantile  business  in  Mauritius,  in  partnership  with  Atholl  Burnett.  Esq..  under 
the  style  of  Edward  Chapman  and  Co.  Although  the  partnership  had  existed  for 
some  time,  no  deed  of  partnership  was  in  fact  executed  until  a  few  days  before  the 
death  of  Chapman.  By  a  clause  in  that  deed,  the  widow  and  heirs  of  Chapman  were 
entitled  to  continue  the  partnership  after  his  death,  if  they  should  elect  so  to  do. 
The  firm  had  extensive  dealings,  as  well  with  the  Appellants,  representing  the  firm 
of  Overeiid.  Gurnev.  and  Co..  as  with  the  Respondents:  and  at  the  time  of  the  death 
of  Chapman  was  indebted  to  both  firms  in  a  large  amount. 

[465]  Th(  lie  Appellants.  Overend.  Gurnev.  and  Co..  was  created  by  a 

deed,  executed  in  London,  dated  the  30th  of  June,  1852.  whereby  Edward  Chapman 
made  a  mortgage  of  the  Queen  Victoria  estate,  for  securing  to  Thomas  and  William 
Killer  the  sum  of  £  12,500,  and  to  Overend.  Gurney.  and  Co.  the  like  sum  of  £12,500, 
which  mo  s  -  losequently  authenticated  by  an  instrument  in  writ 

dated  the  "22nd  of  December.  1854.  executed  in  the  Island  before  two  Notaries,  ac- 
knowledging the  deposit,  by  the  agent  in  the  Colony  of  William  and  Thomas  King 

*  Present:  The  Lord  Justice  Knight  Bruce,  The  Lord  Justice  Turner,  and  Sir 
Edward  Ryan. 
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and  of  Overend,  Gurney,  and  Co..  and  by  the  representatives  of  the  late  Ed 
Chapman,  of  such  original  mortgage  security  by  Edward  Chapman,  in  favoui   of 
Thomas  and  William  King;  and  which  instrument  was  registered  in  the  Bwrea 
Hypot  ■  ■  ■  -  for  the  [stand,  on  the  23rd  of  I  >ecember,  I  B5  1       M<  ssrs.  K  ing  afterwards 
transferred  their  interest   in  this  moi  i  the  Appellai 

Edward  Chapman  died  in  the  island  on  the  24tb  of  June,  1854,  having  previously 
made  his  Will,  dated  the  3rd  of  that  month,  of  which  he  appointed  his  wife,  Mary 
Jane  Chapman,  sole  Executrix,  and  in  which  he  expressed  1 1 is  earnest  desire  that 
the  liquidation  of  his  affairs  should  be  carried  on,  so  far  as  was  practicable,  with- 
out any  of  his  estat  -old,  trusting  that  his  wife  and  children  would  continue 
to  cultivate  Buch  estates,  and  not  sell  any  part  of  them  unless  compelled  by  absolute 
ssity  so  to  do;  and  he  desired  that  the  arrangement  of  his  estate-  in  the  Island 
should  be  entrusted  to  his  partner  and  brother-in-law,  Atholl  Burnett. 

The  1  -  tor  left  two  children,  George  Benry  .lame-  Mowbray  Chapman  and 
Mary  Georgina  Chapman,  both  of  whom  were  under  the  age  of  twenty. 
but  [466]  above  the  age  of  fifteen  year-,  at  the  time  of  their  father's  death.  By 
the  Codt  in  force  in  the  Island,  each  child  was  entitled  to  one-third  of  the  father's 
whole  estate  and  effects,  the  widow  being  entitled  to  the  remaining  third.  Upon 
the  death  of  Edward  Chapman,  hi-  widow,  and  t;.  11.  J.  M.  Chapman,  his  son,  eli 

mtinue  the  partnership  with  Atholl  Burnett.     In  order  to  enable  the  firm  to 
continue  to  exist,  it  becami  ry  that  advances  of  money  should  he  made  to 

them,  and  the  Respondents,  The  Oriental  Bank  Corporation,  agreed  to  continue  to 
make  advances,  upon  having  the  amount  thereof  secured  by  mortgage  on  the 
Victoria.  Woodford,  and  Louisa  estates,  formerly  the  property  of  the  Testator.  By 
m  of  the  infancy  of  G.  H.  J.  M.  Chapman,  it  was  considered  advisable  that  he 
should  be  previously  emancipated  by  his  mother,  who  accordingly,  on  the  3rd  of 
August.  1854.  duly  declared  that  she  emancipated  her  two  children.  G.  II.  -I.  M. 
Chapman  and  M.  G.  Chapman,  in  conformity  to  Article  477  of  the  Code  Civil,  and 
such  declaration  was  received  by  the  District  Magistrate  of  Port  Louis,  with  the 
sanction  and  approval  of  the  Procurewr  and  Advocate-General,  on  the  7th  of  Ai. 
1854.  and  a  memordandum  of  such  emancipation  was  deposited  in  the  senior 
District  Magistrate's  Court  of  Port  Louis.  On  the  8th  of  August,  1854,  six  of  the 
relatives  and  friends  of  the  deceased  Edward  Chapman  and  his  widow,  three  on  the 
paternal  and  three  on  the  maternal  side,  including  Atholl  Burnett,  appeared  before 
Henry  Collett  Bury.  Master  of  the  Supreme  Court,  and  being  duly  sworn  before  him. 
appointed,  in  virtue  of  the  Code  Civil,  Art.  480.  Sholto  James  Dougla-.  Esq..  sub- 
stitute  to  the  [467]  Procwrewr  and  Advocate-General,  to  lie  the  Curator  of  the 
emancipated  minors. 

On  the  4th  of  September.  1854.  Mary  G.  Chapman  died.  Whereupon  by  the 
law  of  the  Colony  her  mother  succeeded  to  one-fourth  of  her  property,  and  her 
brother  to  the  remaining  three-fourths.  The  property  of  Edward  Chapman,  thus 
became  vested  in  Mrs.  Chapman,  the  widow,  for  rive-twelfths,  and  in  the  emancipated 
minor,  G.  II.  J.  M.  Chapman,  for  seven-twelfths. 

On  the  6th  of  October.  1^54  (Mrs.  Chapman  and  her  surviving  -on  t;.  II.  J. 
M.  Chapman,  being  abount  to  leave  the  Island).  Mrs.  Chapman  granted,  in  her  own 
personal  name,  and  as  Executrix  and  legatee  of  her  late  husband,  and  heiress  of  her 
daughter,  a  procuration  to  William  Hervey,  of  Port  Louis,  conferring  on  him  full 
powers  for  the  management  of  her  affairs  m  the  Colony,  whether  touching  herself 
personally  or  the  estate  of  Edward  Chapman  deceased,  or  the  firm  of  which  he  was 
a  member,  including  powers  to  consent  to  all  settlements  of  accounts,  to  the  payment 
and  acquittance  or  to  the  contraction  of  all  debts,  bonds,  and  obligations,  and  to 
confer,  grant,  or  accept  mortgages,  and  to  consent  to  the  inscription  of  all  the  privi- 
leges and  mortgages;  and  on  the  10th  of  October,  1854.  G.  H.  J.  M.  Chapman,  as 
heir  of  his  father  and  of  his  deceased  sister,  and  acting  under  and  with  the  sanction 
of  his  Curator,  Douglas,  granted  a  procuration  for  the  same  purposes  and  in  the 
same  terms. 

On  the  5th  of  December.  1854.  Mrs.  Chapman  and  G.  H.  J.  M.  Chapman,  acting 
under  the  authority  of  his  Curator,  presented  by  Hervey.  as  their  Attorney,  a  petition 
to  the   Master  of  the   Supreme   Court   praving  for  the  appointment   of  a   Family 
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Council  of  the  [468]  emancipated  minor,  to  enable  him  to  concur  in  granting 
securities  to  The  Oriental  Bank. 

In  accordance  with  this  petition  a  meeting  of  the  Family  Council  of  the  emanci- 
pated minor  was  held  before  the  Master  on  the  8th  day  of  December.  1854,  for  the 
purposes  stated  in  the  above  petition,  when  it  was  unanimously  declared,  that  they 
were  of  opinion,  that  the  Minor  should  be  authorized  to  concur,  with  the  assistance 
of  his  Curator,  in  conferring  mortgages  in  favour  of  the  Respondents,  The  Oriental 
Bank,  to  the  amount  of  £20,000.  or  8100.000,  against  the  estates  "  Queen  Victoria." 
"  ^  oodford,"  and  '"  Louisa."  or  against  any  other  estates,  it  necessary,  in  order  to 
secure  the  repayment  of  advances  already  made,  or  thereafter  to  be  made,  by  that 
Bank  to  the  firm  of  Edward  Chapman  and  Co.,  as  mentioned  in  the  petition  which 
was  annexed  to  the  authorization  thereby  made. 

The  deliberations  of  the  Family  Council  of  the  Sth  of  December.  1854.  were,  as 
it  was  alleged  and  insisted,  duly  homologated  by  Sir  Jean  Edouard  Remona.  one  of 
the  Judges  of  the  Supreme  Court,  in  Chambers,  pursuant  to  an  Order  made  by  him 
for  that  purpose.  The  Order  was  delivered  to  Mr.  Terry,  who  at  that  time  was  an 
ney  practising  in  Mauritius,  and  who  acted  as  Attorney  for  the  representatives 
of  Edward  Chapman.  Mr.  Terry  shortly  afterwards  left  the  Colony,  and  during 
the  proceedings  hereinafter  stated  such  Order  could  not  be  found. 

By  a  notarial  deed,  dated  the  23rd  of  December.  1854.  made  in  the  name  of  the 
widow,  Mary  Jane  Chapman.  C  H.  J.  M.  Chapman,  acting  with  the  assistance  of 
his  Curator,  and  Douglas.  [469]  acting  as  such  Curator  of  the  first  part,  and  The 
Oriental  Bank  Corporation  of  the  second  part  :  after  reciting  that  the  firm  of 
Edward  Chapman  and  Co.  was  indebted  to  The  Oriental  Bank  Corporation  to  a  very 
large  amount,  exceeding  in  the  whole  £20.000,  and  that  the  Bank  having  required 
security  to  be  given  by  that  mortgage,  the  representatives  of  the  late  Mr.  Chapman 
had  declared  their  willingness  to  give  such  security,  but  that  the  minor.  Chapman, 
being  but  emancipated,  was  obliged  to  have  recourse  to  a  Family  Council  to  obtain 
the  necessary  authorization,  which  had  been  duly  obtained,  in  order  to  secure  the 
reimbursement  to  The  Oriental  Bank  of  all  sums  already  due  and  owing  to  them,  on 
whatever  account,  from  the  firm  of  Edward  Chapman  and  Co..  the  parties  thereto 
of  the  first  part  declared  that  they  thereby  mortgaged  to  the  amount  of  £20.000,  or 
$100,000:  First,  the  estate  called  Queen  Victoria,  including  that  called  Gibraltar, 
and  situate  in  the  District  of  Flacq.  together  with  the  sugar-houses  and  buildings 
and  appurtenances  on  the  said  estate.  Secondly,  the  Woodford  estate,  situate  in 
the  District  of  Pamplemouses,  also  with  the  sugar-houses,  buildings,  and  appurten- 
ances on  the  said  estate.  Thirdly,  the  Louisa  estate,  situate  in  the  District  of 
Pamplemouses,  together  with  the  sugar-house,  buildings,  and  appurtenances  on  the 
said  estate.  This  mortgage  was  executed  by  Hervev.  as  such  Attorney,  and  by 
Douglas,  and  an  inscription  of  mortgage  was  made  at  the  mortgage  office  in  the 
Island  of  Mauritius,  on  the  27th  of  December.  1854.  The  amount  due  to  The 
Oriental  Bank  at  the  date  of  such  mortgage  was  $244,129  :  32. 

[470]  G.  H.  J.  M.  Chapman  attained  his  age  of  twenty-one  years  on  the  24th  of 
March.  1855. 

By  a  deed  poll  executed  in  England  under  the  hands  and  seals  of  the  widow.  Mary 
Jane  Chapman  and  G.  H.  J.  M.  Chapman.  d;ited  the  29th  of  March.  1855.  after 
reeitinLT  the  Will  and  death  of  Edward  Chapman  and  the  death  of  M.  (i.  Chapman, 
and  that  G.  H.  I.  M.  Chapman  w;ts  of  the  ags  of  twenty-one  years  and  upwards,  and 
that  Mary  Jane  Chapman,  and  G.  H.  J.  M.  Chapman,  together  with  Atholl  Burnett, 
were  jointly  and  severally  seized,  possessed,  concerned,  and  entitled  to  several 
tracts  of  land,  or  plantations.  -  -  shares,  and  premises  in  the  Island  of  Mauritius. 
amoni_'  which  were  the  estates  omprised  in  the  mortgage  security  of  the  23rd  of 
December.  1854;  Mary  Jane  Chapman  and  G.  H.  J.  M.  Chapman  did  jointly  and 
-itute  and  appoint  Burnett  their  Attorney,  for  them,  and  in  their  and 
each  of  their  names  or  name,  to  ask.  demand,  sue  for,  recover,  receive,  collect,  and 
•ret  in.  all  or  any  of  the  money  and  securities  for  money,  goods,  chattels,  rents, 
arrears  of  rent.  fine*,  li  •     innuities,  debts,  or  mortgage,  judgment,  specialty, 

simple  contract,  or  of  any  other  nature,  and  other  personal  estate  and  effects  of  or 
to  which  Mary  Jane  Chapman  and  G  H.  J.  M.  Chapman  or  either  of  them  were 
■  •r  entitled  in  the  Island  of  Mauritius,  and  to  give  receipts  for  the  same; 
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and  also  to  adjust,  liquidate,  and  finally  Bettle  any  account  or  accounts  then 
between  Mary  Jane  Chapman  and  G.  II.  .1.  M.  Chapman,  or  either  of  them,  and  any 
I ii  rs..n  in-  persons  whomsoever  ;  and  also  in  compound  or  compromise  any  debt  due 
and  owing  to  or  [471]  I'lmn  them  or  either  of  them  :  and  also  ini  ii,,  in  and  each  of 
them  in  treat,  contract,  and  agree  with  any  person  or  persons  whomsoever  for  the 

Belling,  exchanging,  demising,  i t  gaging,  or  otherwi  i    di  posing  of  all  or  any 

pan   of  the   premises  thereinbefore  mentioned:    and   power  was  thereby  given   to 

Burnet  I .  if  he  should  deem  it   ad  visa  hie.  In  take  any  person,  or  persons,  into  pa  r  i  m-i 

ship  with  him,  at  the  Island,  or  elsewhere,  for  the  purpose  of  transacting,  man., 
and  arranging  the  business  matters  relating  to  the  plant  at  ions,  estates,  and  pr<  a 
before nl  ioncd. 

By  an  Indenture,  dated  the  7th  of  May.  1855,  made  and  executed  in  England, 
between  Mary  Jane  Chapman  of  the  first  pan,  G.  II.  J.  M.  Chapman  of  the  second 
part,  Atholl  Burnett,  as  the  surviving  partner  of  the  firm  of  Edward  Chapman 
and  Co.,  of  the  third  part.  Joseph  Whitehouse  of  the  fourth  pan,  G.  II.  .1.  M.  Chap 
man  of  the  fifth  pari,  ami  Robert  Michael  Laffan  of  the  sixth  part,  the  estates  and 
property  formerly  of  Edward  Chapman,  deceased,  or  of  Edward  Chapman  and  Co., 

including  the  i 'tgaged  estates,  were  conveyed  to  G.  IT.  J.  M.  Chapman  and  Laffan, 

in  equal  shares,  as  tenants  in  common;  and  the  exclusive  control  and  management 
and  disposition  thereof  were  exclusively  vested   in  Laffan  until  such  time  as  till  the 

debts,    liabilities,    claims,    and    demands    in    respect    of    tl states    and    properties 

should  have  been  satisfied,  with  all  proper  and  suitable  powers  and  authority  for 
enabling  Laffan  to  carry  on  and  cultivate  and  improve  the  same  to  the  best  advan- 
tage, and  with  full  and  uncontrolled  power  to  make  such  arrangement,  by  sale  or 
mortgage,  of  the  same,  or  any  [472]  part  thereof,  as  to  him  should,  from  time  to 
time,  seem  meet,  for  the  purpose  of  paying  off  or  otherwise  discharging  the  estates 
and  properties  from  the  several  charges  and  encumbrances  affecting  the  same. 

This  instrument  was  not  registered  in  the  Island  until  the  11th  of  November, 
1857. 

By  another  Indenture,  bearing  date  the  8th  of  May,  1855,  made  between  Mary 
Jane  Chapman  and  G.  H.  J.  M.  Chapman  of  the  first  part,  Atholl  Burnett  of  tlie 
second  part,  Laffan  of  the  third  part,  and  David  Barclay  Chapman  for  and  on 
behalf  of  his  firm  of  Overend,  Gurney,  and  Co.,  and  in  his  own  individual  capacity, 
of  the  fourth  part ;  after  reciting,  among  other  things,  the  mortgage  deed  of  the 
30th  of  June,  1852,  and  the  transfer  by  Thomas  and  William  King  of  their  security 
to  Overend,  Gurney,  and  Co..  as  well  as  various  other  dealings  between  the  parties, 
and  that  on  the  1st  of  January,  1856,  there  would  be  due  from  the  representatives 
of  Edward  Chapman  and  the  firm  of  Edward  Chapman  and  Co.,  to  the  firm  of 
Overend.- Gurney,  and  Co.,  a  total  sum  for  principal  and  interest  amounting  to 
£62,092  18s.  "2d.  :  and  setting  forth  the  purport  and  effect  of  the  Indenture  of  the 
7th  of  May,  1855,  and  reciting  that  in  order  to  assist  Laffan  in  carrying  out  the 
liquidation,  the  firm  of  Overend,  Gurney,  and  Co.,  had,  in  consideration  of  the 
estates  of  Queen  Victoria,  Woodford,  and  Louisa,  and  other  estates  therein  men- 
tioned, being  made  a  security  for  the  whole  of  the  principal  sum  of  £62,092  18s.  2d., 
with  interest  thereon  at  the  rate  of  £5  per  cent,  per  annum  from  the  1st  of  January, 
1856  :  and  Laffan  in  his  individual  capacity  guaranteeing  the  payment  of  such  prin- 
cipal moneys  and  interest  at  the  periods  therein  mentioned,  agreed  [473]  to  waive 
calling  on  the  representatives  of  .Edward  Chapman  deceased,  and  the  late  firm  of 
Edward  Chapman  and  Co.,  for  immediate  payment  of  the  principal  sum  of 
£62,092  18s.  2d.,  until  the  times  therein  specified  :  they  Mary  Jane  Chapman  and 
G.  H.  J.  M.  Chapman,  as  such  heirs  of  Edward  Chapman,  by  and  with  the  consent, 
concurrence,  and  confirmation  of  Laffan  and  Burnett,  did  thereby  charge,  oblige, 
and  hypothecate  unto  David  Barclay  Chapman,  for  and  on  behalf  of  the  firm  of 
Overend,  Gurney,  and  Co..  the  estates  and  properties  therein  enumerated,  and  in- 
cluding the  estates  of  Queen  Victoria,  Woodford,  and  Louisa,  with  the  payment  of  the 
sum  of  £62,092  18s.  2d.,  with  interest  at  the  rate  of  £5  per  cent,  per  annum  from 
the  1st  of  January,  1856. 

This  mortgage,  though  executed  on  the  8th  of  May,  1855,  was  not  inscribed  in  the 
Mortgage  office  of  the  Island  until  the  11th  of  November,  1857. 

On  the  14th  day  of  July,   1855,  Mary  Jane  Chapman   intermarried  with  Eneas 
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Mackintosh  McPherson.  and  by  a  deed  poll.  James  CanonviUe,  of  Port  Louis,  in  the 
Island  of  Mauritius,  was  appointed  to  be  their  Attorney  in  the  Island,  with  full  powers 
to  act  in  all  things  for  them  relating  to  their  own  characters,  or  as  representing  the 
estate  of  Edward  Chapman. 

By  the  notarial  deed,  dated  the  16th  of  November.  1855.  made  between  Atholl 
Burnett,  acting  as  surviving  member  of  the  firm  of  Edward  Chapman  and  Co..  and 
as  Attorney  for  G.  H.  J.  M.  Chapman,  and  James  Canonville.  as  Attorney  for  Mary 
Jane  McPherson,  of  the  one  part,  and  James  Edward  Arbuthnot.  acting  for  The 
Oriental  Bank  Corporation.  [474]  of  the  other  part,  after  reciting,  among  other 
things,  that  there  was  then  due  to  the  Corporation,  from  the  firm  of  Edward  Chap- 
man and  Co.,  the  sum  of  177.159  piastres,  34  cents.,  in  order  to  secure  the  same,  and 
in  consideration  of  time  being  given  to  the  representatives  of  the  firm  for  liquida- 
tion of  the  debt,  an  undivided  third  part  of  certain  estates,  therein  described  as  the 
Virginia  and  Fantaisie  estate*,  and  the  entirety  of  certain  other  estates,  including 
the  Queen  Victoria.  Woodford,  and  Louisa  estates,  were  mortgaged  for  and  charged 
in  favour  of  The  Oriental  Bank  Corporation  with  the  sum  of  33,333  piastres. 

By  another  instrument,  dated  the  same  day,  made  between  the  same  parties 
and  under  the  same  authorities,  the  representatives  of  the  firm  ceded  and  transferred 
to  The  Oriental  Bank  Corporation  a  claim  or  charge  upon  the  estates  called  Virginia 
and  Fantaisie.  amounting  to  the  sum  i  piastres,  66§  centimes,  urity 

for  the  repayment  of  the  sum  of  177.159  piastres.  34  cents.:  and  it  was  thereby 
1.  that  the  total  amount  due  to  the  Bank  should  be  paid  by  instalments,  at  the 
times  therein  mentioned,  and  if  default  were  made  in  payment  of  such  install 
or  if  the  other  creditors  of  the  firm  should  commence  proceedings  against  them,  the 
Bank  should  be  at  liberty  to  exercise  all  their  rights,  and  exact  immediate  payment 
of  the  whole  of  the  debt  due  to  them. 

Both  the  last-mentioned  documents  were  registered  in  Mauritius  on  the  19th  of 
November.  U55. 

By  a  deed  poll  under  the  hands  and  seals  of  Lafian  and  Joseph  Whitehouse,  bear- 
ing date  the  8th  of  May.  1^57,  after  reciting  that  by  virtue  of  the  Indenture  of 
[475]  the  7th  of  May,  U55.  the  sole  and  exclusive  control  management  and  disposi- 
tion of  the  estates  of  the  said  Edward  Chapman,  deceased,  and  of  the  firm  of  Edward 
Chapman  and  Co.,  became  vested  in  him.  Laffan.  until  all  the  debts  on  such  estates 
should  have  been  discharged,  Laffan  appointed  Burnett,  and  such  other  person  or 
persons  as  for  the  time  being  might  constitute  the  partnership  firm  of  Edward 
Chapman  and  Co.,  to  be  his  Attorney  or  Attornies  for  the  management,  sole  dis- 
position or  mortgaging  of  such  estates,  in  the  same  manner  and  as  fully  and  as 
effectually  as  if  he  himself  were  present  and  did  the  same. 

Bv  a  notarial  deed,  dated  the  23rd  of  November.  1S57.  Laffan  joined  Douglas 
with  Burnett,  as  such  Attornies.  and  conferred  the  same  powers  on  Burnett  and 
Douglas  jointlv  as  he  had  previously  given  to  Burnett  alone,  and,  in  addition, 
authorized  them  to  sell  for  the  purpose  of  discharging  the  debts  of  the  firm  certain 
estates  therein  mentioned,  formerly  belonging  to  Edward  Chapman. 

A  lins  under  the  authoritv  driven  to  them  by  Laffan:  Burnett  and  Douglas,  in 
the  years  1V5S  and  1859,  sold  various  portions  of  the  estates  of  Edward  Chapman, 
some  of  which  portions  were  comprised  in  the  Respondents'  mortgage  security  of 
the  16th  of  November.  1855.  and  the  purchase-money  for  such  portions  or  part 
thereof  were  paid  to  the  Respondents.  The  Oriental  Bank  Corporation  :  whereby, 
and  bv  means  of  other  payments,  the  debt  due  to  them  was  considerably  reduced. 
No  part,  however,  of  the  estates  comprised  in  the  Respondents'  mortgage  security 
of  the  23rd  of  December.  1854.  were  sold. 

Default  hav!    _  made  in  payment  of  the  instal-[476]-ments  stipulated  to  be 

paid  bv  the  deed  of  the  16th  of  November.  1855,  proceedings  were  commenced  by 
the  Respondents  to  enforce  a  sale  of  the  estates.  Virginia  and  Fantaisie.  and  such 
proceedings  were  opposed  on  behalf  of  the  representatives  of  Edward  Chapman,  and 
by  other  part    - 

In  order  to  -  such  disputes,  an  agreement  in  writing  was  executed,  on  the 

:   December.   1859.  between  the  Res]  -    The  Oriental  Bank  Corporation, 

of  the  first  part.  Laffan.  by  Burnett  and  Douglas,  as  his  Attornies.  and  acting  on 

behalf  of  the  representatives  of  Edward  Chapman,  and  on  behalf  of  the  firm  of  the 
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■1  part,  and  Charles  Adrian  Molliers  and  Marie  Elvina  Molliers  of  the  third 
part,  whereby,  after  reciting  the  Respondents'  mortgage  of  the  23rd  "i  Di 
1854,  .iihI  the  two  several  deeds  of  the  16th  of  November,  1855,  and  the  proceedings 
which  had  been  taken  by  the  Hank.  Kalian  e\pressly  confirmed  all  tl  i  ctions 
which  had  previously  taken  place  respecting  the  debl  due  to  the  Hank,  and  the 
opposition  to  claims  of  the  Hank  on  the  estates  of  Virginia  and  Fantaisie  was  with- 
drawn, and  a  fresh  arrangement  was  entered  into  for  the  liquidation  nl 

then  dm-  to  the   Hank,  which   it   was  then  ascertained  and  declared  amounted  to 
S69.467  :  ;hi  cents.,  by  certain  instalments  therein  specified,  with  a  similar  reserva- 
tion of  the  right  of  the  Bank,  to  enforce  immediately  all  their  claims  and  secui 
in  the  event  of  default  being  made  in  payment  of  such  instalments,  or  adverse  pro 
ceedings  being  taken  by  other  creditors  of  the  firm. 

The  last-mentioned  instrument  was  registered  in  Mauritius,  on  the  2nd  of  Febru- 
ary, I860. 

[477]  On  the  6th  of  March,  I860,  the  Queen  Victoria  estate  was  sold  at  the 
suit  of  Messrs.  Overend,  Gurney,  and  Co.,  under  the  direction  of  the  Master  of  the 
Supreme  Court  at  Mauritius,  to  Charles  Montocchio  and  others,  for  the  sum  of 
§380,500,  and  in  proceeding,  according  to  the  law  of  the  Island,  to  draw  up  Ins 
provisional  plan  for  the  distribution  of  the  sale  price,  the  Master,  by  an  Order, 
dated  the  l'.ith  of  July.  1861,  gave  priority  to  the  claim  of  Messrs.  Overend,  Gurney, 
and  Co.,  by  virtue  of  their  mortgage  of  the  8th  day  of  May.  185.").  which,  as  before 
stated,  was  only  registered  on  the  1  lth  of  November,  1857,  over  that  of  The  Oriental 
Bank  Corporation,  of  the  16th  of  November,  1855,  and  the  deed  of  confirmation 
of  the  1  st  of  I  December,  1 859,  which  were  respectively  registered  on  the  19th  of  Novem- 
ber. 1855.  and  the  2nd  of  February.  1860 — on  the  ground,  first,  that  the  Conseil  de 
Farnille,  of  the  8th  of  December,  1854.  authorizing  G.  H.  J.  M.  Chapman,  then  an 
emancipated  minor,  to  hypothecate  his  property  was  not  proved  to  have  been  homolo- 
gated by  a  Judge  at  Chambers;  and  secondly,  that  such  homologation  before  a 
Judge  of  the  Supreme  Court  at  Chambers,  even  if  proved,  would  not  be  valid  according 
to  law,  not  being  an  act  of  the  Court  itself. 

In  this  Order,  or  judgment,  the  Master  stated  very  fully  the  grounds  and 
authorities  on  which  he  based  his  decision.  After  setting  forth  the  circumstances 
already  detailed,  he  proceeded  in  these  terms: — "  As  to  the  alleged  homologation  by 
a  Judge  at  Chambers  of  the  'Conseil  de  Farnille.'  authorizing  the  emancipated 
minor,  Chapman,  to  hypothecate  his  property,  I  record  the  declaration  of  Mr. 
Hewetson  for  The  Oriental  Bank,  that  he  prays  [478]  me  to  permit  him  to  adduce 
oral  testimony  as  secondary  evidence  of  the  'Conseil  de  Farnille'  being  homolo- 
gated by  a  Judge  at  Chambers.  I  have  no  sufficient  evidence  before  me  of  the  same 
having  been  bo  homologated.  I  refer  to  the  evidence  produced  by  The  Oriental  Bank. 
I  find  by  an  extract  from  the  '  Ordre  '  book  kept  at  the  Judge's  chambers  an  entry 
made  on  the  summary  ex  parte  application  of  Mr.  Terry,  Attorney  for  the  repre- 
sentatives of  the  late  Edward  Chapman,  granting  his  application  for  the  homologa- 
tion of  two  '  Conseils  de  Farnille  '  holden  for  the  purpose  of  hypothecating  Mount 
Mascal  estate,  and  nothing  further,  without  any  mention  being  made  therein  of  the 
dates  of  either  one  of  the  '  Conseils  de  Farnille,'  so  as  to  connect  the  order  of  the 
Judge  in  any  way  with  the  Queen  Victoria.  Woodford,  or  Louisa  estates.  I  moreover 
find  no  mention  made  in  any  of  the  subsequent  acts  passed  between  parties  of  the 
homologation  of  the  '  Conseil  de  Farnille  '  in  question.  But  assuming,  for  the  sake 
of  argument,  that  proof  can  be  obtained  of  the  'Conseil  de  Farnille'  of  the  8th  of 
December,  1854,  having  been  confirmed  by  a  Judge  at  Chambers,  as  alleged  bv  The 
Oriental  Bank,  nevertheless,  an  important  question  would  arise  how  far  such  alleged 
confirmation  by  a  Judge  at  Chambers,  if  proved,  would  be  valid  according  to  law. 
I  refer  to  the  law  itself.  Arts.  457.  458.  and  4>4.  Code  Civil.  Art.  457.  '  Le  tuteiir, 
mtnie  le  pere  on  In  mire  ne  pent  emprunter  injur  le  tnineur,  in  aliener  on  hi/po- 
thiquer  ses  biens  vmmeubles,  sans  y  Btre  autorisi  par  tin  conseil  de  fomiUe.'  Art. 
458.  ■  Les  deliberations  du  conseil  de  ftnnille  relatives  a  cet  objet,  ne  seront  executies 
qu'apres  >/ue  le  tutev/r  en  aura  demandi  el  ohtenu  Vhomclogation  ih  rant  It  Tribunal 
de  Premiere  [479]  V  Instance,  qui  y  statuera  en  la  Chambre  du  ('mixed,  et  apris  avoir 
entendu  le  Proeureur  du  Roi.'  Art.  484.  '  II  (le  niineur  emancipe)  ne  pourra  non 
plus    rindre,  ni  aliener  sex  vmmeubles,  n i  faire  aueiin  acte  autre  que  eeux  de  pure 
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administration,  sans  observer  les  formes  preterites  au  mineur  non  tmancipe.' 
Although  nothing  is  said  in  the  latter  Article  as  to  the  right  of  mortgaging  by  the 
minor  emancipated,  this  right  is  implicitly  refused  by  the  term  '  aliener.'  the 
consenting  to  a  mortgage  is  assimilated  to  an  alienation,  it  may  lead  to  a  forced 
sale  of  the  property  mortgaged  (see  Arret.  15  December,  1832,  Ch.  Reg.  Sirey,  t. 
33.  1,  687).  It  was,  however,  struck  by  the  terms  of  Article  458.  Code  Civil,  which 
states  that  the  homologation  must  be  obtained  before  the  Court,  the  '  Tribunal,'  not 
from  the  President,  after  hearing  the  '  Procureur  du  Roi."  The  Court  decides  on  the 
matter.  '  en  la  Chambre  du  Conseil '  :  this  does  not  affect  the  direct  and  positive 
terms  of  the  Article  :  and  Rogron.  in  his  Commentary  on  the  Code  Civil,  explains 
this  by  saying  that  it  is  an  action. '  proees."  in  which  there  is  no  occasion  for  publicity, 
it  being  a  family  affair,  '  un  simple  arrangement  de  famille."  It  may  be  assimilated 
to  an  '  Arret  de  Chambre.'  By  the  Royal  Order  in  Council  of  23rd  October,  1851, 
altering  the  constitution  of  the  several  Courts  of  Justice  in  this  Colony.  Art.  5th 
abolishes  the  Court  of  First  Instance,  and  by  An.  "2nd.  the  Supreme  Court  replaces 
it  and  is  invested  with  full  original  jurisdiction  in  all  suits  brought  before  it  :  and  it 
shall  proceed  and  conduct  business  in  the  same  manner  as  the  Court  of  Queen's 
Bench  and  the  Judges  thereof  ;  '  two  Judges  at  least  of  the  Supreme  Court  '  shall  be 
required  to  form  a  [480]  quorum."     By  Articles  9  and  11  of  the  said  Royal  Order 

incil  power  is  given  to  a  single  Judge  to  hear  and  determine  all  appeals  : 
a  District  Court,  and  all  small  causes  wherein  the  subject  of  litigation  shall  not 
exceed  in  value  £100,  which  Articles  do  not  apply.  I  consider,  to  the  present  case,  the 
alienation  by  an  emancipated  minor  of  property  to  a  very  great  extent.  Nor  can 
it  apply  to  Rule  16  of  the  General  Rules  of  Court,  giving  power  to  a  single  Judge  at 
Chambers  to  attend  for  the  despatch  of  business,  thereby  revoking  part  of  An.  458, 
Cod  Civ.  It  is  to  be  remarked  that  subsequently  to  the  alleged  homologation  of  the 
-til  de  Famille  '  of  the  8th  of  December.  1^54.  it  was  found  necessary  to  define 
the  law  touching  certain  matters  which  were  formerly  of  the  competency  of  the 
President  of  that  Court,  and  which  might  or  not  be  of  the  competency  of  a  single 
Judge  at  Chambers,  and  for  that  purpose  it  was  found  necessary  to  have  recourse  to 
the  Legislature,  and  an  Ordinance.  No.  "24.  of  1^55.  was  promulgated.  giving,amongst 
other  matters,  competency  to  a  Judge  at  Chambers  to  entertain  matters  of  homologa- 
tion of  "  Conseils  de  Famille.'  But  this  Ordinance  cannot  have  any  retrospective 
effect.  I.  therefore,  consider  the  emancipated  minor.  Chapman,  assisted  by  his 
Curator,  has  not  obtained  the  homologation  of  the  '  Conseil  de  Famille  '  according 
to  law.     On  the  question  raised  by  the  Counsel  for  The  Oriental  Bank  as  to  the 

"ity  of  the  '  Conseil   de  Famille  '  being  homologated,  a  distinction  has  been 
attempted  to  !>e  made  as  to  the  mortgage  consented  to  by  the  emancipated  minor. 

_  merely  for  the  security  of  a  claim  which  the  Bank  held  upon  his  late  father, 
that  he  incurred  no  new  debt,  that  the  obligation  was  incurred  [481]  by  his  late 
father,  and  that  the  hypvtheque  is  merely  the  accessory  of  the  claim,  not  needing  the 
authorization  of  a  '  Conseil  de  Famille.'  or  its  homologation,  and  he  cites  Durantou 
3.  No.  673.  in  support  of  his  argument,  that  an  emancipated  minor  can  consent  to 
a  mortgage  to  secure  his  obligation.  This  reasoning  may  or  may  not  be  sound,  and 
the  minor  when  become  of  age  may.  or  may  not,  be  debarred  from  attacking  the 
same  :  but  in  presence  of  Articles  457,  458.  Cod.  Civ.,  so  positive  I  cannot  admit  the 
doctrine  laid  down  br  him.  An  '  hypotheque  conventionelle  '  depends  on  the  '  forme 
authentique  '  of  the  act  :  it  must  be  an  '  acte  authentique  devant  deux  Notaires  ' :  and 
the  pretended  obligation  of  Edward  Chapman,  the  father,  results  from  the  balance  of 
certain  accounts  current  due  by  him  to  the  Oriental  Bank,  for  which  the  minor. 
Chapman,  on  the  Bank  declining  to  make  further  advances,  consents  to  the  mort_  g 
being  given,  which  is  drawn  up  between  parties  by  Guimbeau.  under  date  the  23rd 
of  December,  1854.  by  virtue  of  an  authorization,  as  regards  the  minor.  Chapman, 
from  the  '  Conseil  de  Famille."  not  duly  homologated.  It  is  contended  by  the  Oriental 
Bank  that  the  alleged  nullity  is  not  an  absolute  nullity,  but  a  nullity  relative.'  which 
mav  admit  of  recision  bv  the  minor  when  of  age  {vide  Troplong,  Tome  II..  Mo 
Toullier.  Tome  VI..  No.  106  and  Tome  VII..  No.  572.  on  Article  2126  and  2127 
the  Code  Civil).  It  is  clearly  laid  down  that  nullities  arisiiiir  from  minors  pro- 
ceeding to  mortgage  their  property  without  fulfilling  the  formalities  required  by 
law   arc  nullities   '  ipso  jure,'  and  not  liable  to  recision.     Troplong,  on  the  same 
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Article.  No.  192,  concludes  by  Baying,     I  t  par  plusit  urt  an  ! 

du  Codt  Civil  ijiic  Vaction  <  n  n-ulliti  i  •  nptoyei 

gations  dt  sans  h  ■-  /■ 

ition,   16  Janvier,   1837,  Chambre  Civ.,  Dalloz  An    1837,   Prem.   Pt.  62)       I    ■ 
Oriental  Bank  cites  in  bis  favour  an  '  Arret  dt  la  Cow  n  '  of  17th  Au 

1841.    The  rubric  is.  '  U obligation  corUractii  par  an  m 
n'aii  pas  pour  objet  {'administration  dt    ses  bietui,  doit  Hn    mainU 
n'est  pat  .  et  qui   son  utilitt  lie.' — Villeneuve,  1841,  Ire  partie, 

page  G14.    Saliey  v.  Leinoii  liters,     h  is  not  applicable  t"  the  present 

-  ilely  applicable  to  the  2nd  par.  of  Art.  184,  Cod.  Civ.  '  .1  Vigard  da  obligations 
que  le  mini  wr  ■  aura  contractti  par  ran  d!achats  ou  autrement  lesqueh  sunt 

reductibh  B  il    Duranton,  Tome  III.,  liv.  i.  tit.  x..  No.  670  and 

671,  and  Toullier,  Tome  II..  liv.  i.  tit.  x..  No.  1296,  sed  to  tins  doctrine 

Arret  ile  Bourges,  13  Aout  1838,  V.  2,  222).  As  to  the  ratification  by  a  minor, 
after  becoming  "!'  age,  of  an  obligation  entered  into  by  him  during  liis  minority, 
and  the  retroactive  effect  to  be  given  to  it.  as  to  third  parties,  who  may  have  ac- 
quired rights  prior  to  the  date  of  such  deed  of  ratification,  the  text  of  the  law  is 
positive,  Art.  1338,  Code  Civil,  that  it  can  have  no  retrospective  effect  I  admit 
there  may  be  conflicting  authorities  on  this  question  ;  but  Toullier  lays  down  broadly 
that  the  effect  of  the  ratification  '  ne  saurait  prijudicier  •  -  acquis 

•  inuit  la  ratification.'  (Toull.  Tome  VllL,  No.  522.)  Grenier  is  of  the  same 
opinion.  '  Nul  ihmte  d'abord  qu'il  n'en  soit  ainsi  lorsqm  la  nullite  est  abs< 
(Toull.  Tome  VII..  liv.  iii.  tit.  xi..  No.  563,  and  Tome  VIII.,  sec  v..  No.  522  ;  Grenier, 
Trait'  dee  Donations,  Tome  I.,  Pt.  i.  [483]  No.  45.)  For  these  reasons  1  consider  that 
the  ratification  of  the  obligation  entered  into  by  the  minor,  Chapman  canno 
to  Overend,  Gurney,  and  Co.,  third  parties  having  acquired  rights  on  the  '  Queen 
Victoria  '  estate  prior  to  such  ratification,  give  a  retrospective  effect  to  the  obligation 
of  23rd  December,  1S54.  which  can  take  date  as  to  third  parties  having  acquired 
rights  only  from  the  date  of  the  deed  of  ratification.  I.  therefore,  consider  that 
Overend,  Gurney,  and  Co.  have  been  so  far  duly  collocated  at  the  '  Ordre '  '  Queen 
Victoria.'  provisionally  closed  by  me,  and  I  dismiss  the  '  Contredits,'  objections 
entered  by  The  Oriental  Bank  Corporation,  and  Gladstanes  and  Co..  and  order  that 
the  provisional  plan  of  distribution  be  finally  closed,  such  as  it  has  been  provisionally 
established,  and  that  warrants  for  payment  be  delivered  to  the  collocated  creditors, 
and  that  all  inscriptions  taken  by  the  creditors  not  collocated  be  erased  and  annulled, 
so  far  as  they  affect  the  said  estate.     Costs  against  contesting  parties.'' 

In  consequence  of  this  Order,  proceeding  as  it  did  upon  the  insufficiency  of  the 
evidence  of  homologation  of  the  Conseil  de  FaiwSHt  of  the  8th  of  December.  1  > ."> 4 . 
applicatiop  was  made  to  the  Supreme  Court  on  behalf  of  The  Oriental  Bank  Company 
for  liberty  to  prove  by  oral  evidence  the  fact  of  such  homologation  :  and  by  an  Order 
made  by  the  Chief  Judge,  at  Chambers,  on  the  7th  of  December.  1861,  leave  was 
granted  to  The  Oriental  Bank  Corporation  to  prove  by  oral  evidence  the  following 
facts  : — First,  that  Henry  Handeock  Terry,  an  Attorney  of  the  Court,  left  the  Colonv 
a  few  years  ago,  leaving  all  his  papers  in  the  hands  and  possession  of  Henry  K 

an  Attorney  of  the  Court.  Secondly,  that  upon  applica-[484]-tion  made  to  him, 
Henry  Kcenig  had  searched  among  the  papers  left  by  Terry,  and  had  not  found  anv 
original  Order,  or  Orders,  made  at  Chambers,  by  the  Honourable  Sir  Jean  Edouard 
Remono  concerning  the  homologation  of  a  Familv  Council,  held  before  the  Master 
of  the  Court,  by  the  relations  and  friends  of  G.  II.  J.  M.  Chapman,  an  emancipated 
minor,  on  the  8th  of  December.  1854,  for  the  purpose  of  authorizing  the  minor  to 
concur,  with  the  assistance  of  his  Curator,  in  conferring  the  ni"  s       herein  de- 

scribed in  favour  of  the  Oriental  Bank,  and  which  had  been  previously  delivered  to 
Terrv.  as  Attorney  for  the  widow  and  heir  of  the  late  Edward  Chapman  :  and  to  call 
as  witnesses  to  prove  these  facts.  The  Honourable  Sir  Jean  Edouard  Remono.  First 
Puisne  Judge  of  the  Supreme  Court.  William  Hewitson.  Attorney-at-Law.  Henry 
Kreni^r.  Attorney-at-Law,  Sholto  James  Douglas,  Esquire,  substitute  to  Her  Majesty's 
Procureur  and  Advocate-General,  and  Edward  Ackroyd,  Clerk  to  Sir  Jean  Edouard 
Remono.  By  an  Order  made  bv  the  Supreme  Court,  on  the  18th  of  December.  1861, 
it  was  ordered,  that  the  case  should  be  remitted  to  the  Master,  in  order  to  allow  the 
parties  to  adduce  whatever  evidence  thev  might  have  to  submit. 
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The  ease  was  accordingly  re-heard  before  the  Master,  and  several  witnesses  were 
examined  on  behalf  of  the  Oriental  Bank  Corporation  :  and  by  an  Order  made  by  the 
Master,  dated  the  27th  of  February,  Lv62,  the  previous  Order  made  by  him  on  the 
19th  July,  1861.  was  confirmed.  The  Master  not  considering  his  former  decision 
affected  by  the  evidence  produced. 

An  appeal  was  entered  against  these  Orders  by  The  [485]  Oriental  Bank  Corpor- 
ation, and  such  appeal  was  argued  before  the  Supreme  Court  during  several  days; 
and  on  the  5th  of  August.  1862,  that  Court  recalled  the  Orders  of  the  Master,  and 
directed  that  the  mortgage  inscription  of  The  Oriental  Bank  Corporation  should  have 
priority  over  that  of  Messrs.  Overend.  Gurney,  and  Co.,  upon  the  grounds  stated  in 
the  following  judgment  of  the  Chief  Justice.  The  Hon.  G.  Farquhars  Shand. 

"  The  questions  between  the  parties  to  this  suit  have  arisen  before  the  Master  in 
the  course  of  the  collocation  of  the  creditors  of  Edward  Chapman  and  Co.,  on  the 
sale  price  of  the  estate  '  Queen  Victoria."  Both  parties  held  mortgages  on  the  lands. 
If  there  is  no  legal  objection  to  their  validity,  these  securities  fall,  of  course,  to  be 
ranked  or  marshalled  in  the  order  of  the  date  of  their  inscriptions.  '  Prior  tempore, 
potior  jure,'  is  the  rule  of  the  Code  Civil.  Art.  -134.  The  date  of  inscription  or 
registration  of  the  hypothec  in  all  ordinary  cases  fixes  the  security  or  preference 
thereby  established.  In  the  present  case  the  inscription  of  the  mortgage  of  the 
Oriental  Bank  took  place  on  the  27th  of  December,  1854:  that  of  Overend.  Gurney. 
and  Co..  on  the  11th  of  November,  1857.  Prima  facie,  therefore,  the  security  of  the 
Oriental  Bank  primes  that  of  their  Opponents.  The  latter,  accordingly,  have  under- 
taken to  show  that  in  law  the  mortgage  of  their  competitors,  the  Bank,  is  invalid, 
and  must,  so  far  at  least  as  Overend,  Gurney,  and  Co.  are  concerned,  be  struck  out 
of  the  ranking.  The  Master,  on  the  19th  of  July.  1861.  maintained  certain  of  the 
objections  of  Overend,  Gurney,  and  Co.  to  the  validity  of  the  mortgage  granted  in 
favour  of  the  Bank,  and  ordered  that  the  provisional  plan  of  the  distribution  [486] 
of  i lie  sale  price,  which  he  had  previously  drawn  up.  giving  a  preference  to  Overend, 
Gurney,  and  Co.,  should  be  maintained,  and  that  the  '  Cvntredits  '  or  objections  of  the 
Bank  should  be  dismissed.  This  judgment  was  brought  under  the  review  of  the 
Court  by  the  Oriental  Bank.  When  the  case  first  came  before  us  in  December  last, 
we  pronounced  the  following  order  :  '  That  this  case  be  remitted  to  the  Master,  in 
order  that  he  may.  as  soon  as  possible,  allow  parties  to  adduce  whatever  evidence 
thev  may  have  to  submit  respectively  therein  :  the  Master,  thereafter,  to  hear  parties, 
and  to  give  such  decision  as  he  may  deem  just  and  proper.'  (Piston's  Reports,  vol.  1, 
p.  220.)  Five  witnesses  have  been  heard  before  the  Master.  On  resuming 
conduction  of  the  case,  that  Officer,  on  the  27th  of  February  last,  main- 
tained his  former  order,  and  this  judgment  has  been  again  brought  up  by 
appeal.  No  motion  has  been  made  by  either  party  to  be  allowed  any  further  proof. 
The  case,  therefore,  falls  to  be  determined  on  the  evidence  as  it  now  stands.  In  the 
course  of  the  elaborate  discussion  which  the  case  has  undergone  before  us,  a  variety 
of  objections  have  been  urged  by  the  Respondents,  Overend.  Gurney,  and  Co..  the 
holders  of  the  later  mortgage,  against  the  validity  of  the  earlier  mortgage,  held  by 
the  Appellants,  the  Oriental  Bank.  Of  these  the  following  appear  to  be  the  most 
important.  Taking  them  in  the  order  of  time  or  of  their  natural  sequence  rather 
than  of  their  apparent  weight  or  importance,  they  may  be  thus  stated  : — First,  there 
is  no  acte  authentiqu-e  to  show  that  Edward  Chapman  for  his  firm,  was  indebted  to 
the  Oriental  Bank  as  is  alleged,  and  consequently  there  is  no  sufficient  evidence  to 
establish  the  claim  of  debt  [487]  and  the  relative  mortgage  pleaded  by  the  Bank. 
Second.  George  Chapman  had  no  power  as  an  emancipated  minor,  to  give  the  power 
to  Hervey  to  call  a  Family  Council-and  mortgage  the  estates.  At  least,  very  special 
powers  of  attorney  should  have  been  given  for  that  purpose.  As  this  was  not  d-rti". 
the  mortgage  of  the  Bank,  wanting  a  proper  basis  to  rest  upon,  is  null  and  void. 
Third,  there  is  no  evidence  that  the  deliberations  of  the  Family  Council  authorizing 
the  mortgage  in  question  were  ever  homologated  by  any  Judge  of  the  Supreme  (  ourt 
sitting  at  Chambers.  Fourth,  even  if  there  were  proof  that  these  deliberations  were 
homologated  by  a  Judge  at  Chambers,  such  homologation  not  being  that  of  the  Court 
itself,  is  inept  and  ineffectual  in  law.  Fifth,  the  inscription  of  the  Bank  is  inept 
and  null,  as  it  does  not  show  on  its  face,  which  is  essential,  the  true  character  and 
capacities  in  which  Mrs.  Chapman  was  acting.  Sixth,  it  is  further  null  and  void 
in  respect  that  it  contains  no  clear  statement  of  the  term  when  the  alleged  debt  was 
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payable.     Before  proceeding  to  i  ••  different  objections  in  their  ordei 

are  two  points,  one  of  a  pre-judicial  or  preliminary  nature,  and  the  other  of  an 
isolated  and  separate  character,  which  may  be  disposed  of  in  the  outset.     Fin 
has  beet    argued  by  the  Appellai  Oriental  Hank,  that  the  objections  to  I 

competently  raised  in  the  present  form;  that  if  the  Respond 
ad,  Gurney,  and  Co.,  Beriously  meant  to  impugn  the  validity  of  the  Hank's 
security,  they  should  have  proceeded  in  their  challenge  by  way  of  a  separate  suit,  »r 
'action  principal e.'     We  do  not  think  that  this  plea  is  a  good  01  questions 

arise  under  the  '  Ordre,'  in  the  distribution  of  [488]  the  price  of  an  immoveable 
estate  sold  l>v  levy.  The  creditors  are  assembled  to  make  good  their  preferences.  In 
all  ordinary  cases  of  such  competitions  the  objections  which  the  creditors  may  have 
to  each  other's  rights  and  claims  are  admitted,  by  way  of  exception,  as  incidents 
arising  in  the  course  of  ranking  or  collocating  the  different  creditors.  To  insic 
separate  and  distinct  actions  to  make  good  the  different  challenges  of  each  other's 
preferences  which  they  are  by  law  entitled  to  advance,  would  lead  to  great  and  un- 

38ary  delay  and  expense.  No  doubt  it  is  quite  possible  to  imagine  cases  where 
a  Court  of  law' would  require  parties  to  establish  their  pleas  by  way  of  separate  and 
substantial  suits,  and  would  not  permit  the  die  incidents 

of  the  '  Ordre.'  For  example,  the  right  of  a  creditor  might  depend  on  the  deter- 
mination of  a  question  of  status,  say  of  marriage,  or  filiation,  or  of  legitimacy. 
It  might  be  very  advisable  that  persons  in  such  a  position  should  make  good  their 
statu*  in  the  ordinary  legal  form  by  separate  proceedings,  with  which  it  would  be 
improper  to  encumber  and  embarrass  the  procedure  in  establishing  the  '  Ordre.'  Hut 
when  the  grounds  of  objection,  as  in  the  present  case,  depend  on  questions  of  the 
regularity  and  formality  of  the  competing  mortgages,  it  does  not  appear  to  us  to  be 

wary  to  give  effect  to  the  plea  of  the  Appellants,  stated,  it  may  lie  further  added. 
for  the  first  Mine  at  an  advanced  stage  of  the  case,  the  success  of  which  would  add 
largely  to  the  delav  and  expense,  without  touching  the  merits  of  the  questions  between 
the  parties.  In  the  second  place,  the  Appellants  have  maintained  that  Georg  Chap- 
man, according  to  their  contention,  was  a  Commercant  and  engaged  in  busi-[489]-ness 
as  a  partner  in  the  house  of  Chapman  and  Co..  he  had  all  the  powers  of  an  emancipated 
minor  who  engages  in  commerce,  that  is  to  say.  in  terms  of  the  Code  Civil.  Art.  187, 
he  had  in  his  commercial  dealings  the  same  powers  as  if  he  had  been  a  major.  If  this 
plea  were  well  founded,  a  large  portion  of  the  objections  against  the  mortgage  of  the 
Bank  would  be  at  once  swept  away.  But  without  noticing  the  difficulties  which  the 
Appellants  might  have  to  meet  from  the  defective  proof  of  George  Chapman  ever 
having  been  truly  in  law.  a  '  Commercant.'  it  is  enough  to  negative  tne  plea,  that  we 
find  that  the  preliminaries  required  by  law,  under  Art.  2  of  the  ''ode  de  Gorrvn 
to  place  an  emancipated  minor  engaged  in  commerce  in  the  position  of  a  major 
were  not  observed.  The  Article  runs  thus: — 'Tout  mineur  emancipe,  de  Vun  et  de 
I'autri  »  te,  age  de  dix-huit  am  accomplis,  qui  voudra  profiter  de  la  faculte  que  lui 
accorde  VArticle  487  du  Code  Civil,  de  faire  U  commerce,  ne  pourra  en  commences 
les  operations,  ni  etre  repute  ma-jew,  quant  aux  engagement  /*ir  luf,  contracted  pour 
faits  de  commerce,  1.  <' d  n'n  eti  preahiblement  autoi  •■/!  pire.  ou  par  sa 

en  cas  dc  dices,  interdiction  ou  absence  du  pere,  ou.  a  default  du  pere  et  de  la  mere, 
par  une  deliberation  du  conseil  de  famiJle,  homologuee  par  le  Tribunal  Civil;  2.  si, 
en  outre.  Facte  d'autorisation  n'a  ete  enregistre  et  affiche,  du  Tribunal  de  Commerce 
du  lieu  oil  le  mineur  veut  etablir  son  domicile.'  Admittedly,  these  requisites  were  not 
complied  with.  The  plea  of  the  Appellants  must,  therefore,  fall  to  the  ground. 
Taking  then  the  objections  of  the  Respondents  to  the  mortgage  of  the  Oriental  Bank 
in  their  order,  we  have  now  to  consider.  First,  the  effect  of  the  want  of  any  separate 
acte  authentique  liquidating  the  amount  of  the  alleged  debt  [490]  due  by  Edward 
Chapman  and  the  firm  to  the  Bank.  Admittedly,  no  such  document  lias  been  pro- 
duced :  but  the  bona  fides  of  the  demand  of  the  Bank,  so  far  as  relates  to  the  money 
having  been  truly  advanced  for  and  on  behalf  of  Edward  Chapman  or  the  firm,  has 
not  been  very  seriously  disputed.  The  learned  Counsel  for  the  Respondents,  when 
he  stated  that  the  question  was  one  of  mortgage,  not  of  the  existence  of  the  respect  ive 
debts,  put  the  case  on  its  right  footing.  The  representatives  of  Chapman  have  all 
along  admitted  the  debt,  large  payments  in  reduction  of  the  advances  have  been  made, 
and  the  witness,  Douglas,  who  was  the  guardian  of  the  emancipated  minor,  George 
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Chapman,  has  deposed,  that  having  '  an  intimate  knowledge  of  the  affairs  of  the 
estate  of  Edward  Chapman.  I  am  able  to  say,  that  it  would  have  been  utterly  im- 
possible to  carry  on  the  cultivation  of  the  estates  of  Edward  Chapman  without 
advances  from  "the  Oriental  Bank  alter  his  decease.'  By  law.  the  consent  to  -rant 
a  mortgage,  or  hypothec,  itself  must  be  '  e n  forme  authentique,  derail!  deux  .1  ot< 
Cod.  Civ.  Art.  2i27  :  and  this  regulation  has  been  observed  in  the  present  case  :  but 
there  is  no  necessity  that  the  existence  of  the  debt  itself  shall  be  evidenced  by  any 
separate  writing  '  e n  forme  authentique.'  Second,  the  power  of  Chapman,  as  an 
emancipated  minor,  to  give  the  authority  which  he  did  to  Hervey  is  next  disputed, 
but  we  think  on  grounds  that  are  not  sufficient.  Assuming  in  the  meantime,  and 
for  the  sake  of  the  argument,  that  all  was  formally  and  correctly  done,  the  emanci- 
pated minor  had  by  law,  full  authority  himself  to  do  all  that  he  asked  or  authorized 
his  Attorney  or  Mandataire  to  do.  The  acts  were  in  themselves  quite  lawful,  and, 
as  a  general  rule  of  all  jurisprudence,  [491]  lawful  powers  of  action,  if  not  merely 
inherent  in  the  person  himself,  can  be  devolved  upon  an  agent  or  attorney.  But  it 
is  said,  express  powers  to  convene  the  Family  Council  were  not  given  to  Hervey. 
But  on  the  other  hand,  it  must  be  remembered  that  positive  and  express  authority 
was  given  to  him  to  mortgage  the  estate.  This,  we  hold,  implied  authority  to  execute 
all  subordinate  details  necessary  for  accomplishing  the  main  object  in  view-.  It  is 
well  said  by  Ti  2    Tome  XVI.  Mandat.  sec.  319  : —  '  //  reste  a  faire  observer  que 

ce  n'est  pas  idler  au  de  la  procuration  que  de  faire  certains  actes  qui,  quoique  non 
exprimis,  y  sont  cependant  rirtuellement  eompris  comme  consequents  antecedent-:  et 
complement*.  On  suppose  que  Je  mandant  n'<?  pas  parte  de  ces  actes  parce  qu'il  Va 
juge  inutile,  ou  hien  parce  qu'il  n'y  a  pas  pense:  car,  s'il  y  eut  pense,  U  en  eut  impose 
le  devoir  au  mandataire.  Cest  ce  qu'enseigne  le  President  Faire  sur  la  loi  du  30 
D.  Mandati:  "  IntelUijuntur  ea  omnia  quae  credibile  sit  mandator/  in  in  mandato 
expressum  fuisse.  si  de  Third,  is  it  proved  that  the  deliberations  of 

the  Family  Council  of  the  8th  of  December.  1^54.  were  homologated  by  a  Judge  at 
Chambers .'  The  usual  and.  in  ordinary  cases,  the  only  admissible  proof  of  such  a 
judicial  act  is  the  production  of  the  original  Order  of  the  Judge.  But.  in  the  present 
case,  it  is  in  evidence  that  the  Attorney  who  presented  the  praecipe  for  the  Order,  and 
in  whose  custodv  it  would  naturally  be.  if  it  is  in  existence,  left  the  Colony  some  time 
after  the  year  1^54  (evidence  of  Hon.  H.  Koenig).  and  '  that  all  the  papers  left  behind 
him  in  his  office  have  been  searched  with  the  greatest  care  for  the  missing  document, 
but  in  vain  :  it  could  not  be  found.'  In  this  situation  secondary  [492]  evidence  of 
the  existence  and  tenor  of  the  writing  has  been  adduced,  and  that  evidence  is  of  the 
following  description: — (First.)  we  have  the  original  praecipe,  asking  the  Judge's 
order,  quoted  at  length  in  the  statement  of  the  facts  of  the  case.  (Secondly.  >  we 
have  the  fact  of  the  entry  of  this  and  another  praecipe  presented  at  the  same  time  in 
the  only  official  record  of  these  proceedings,  kept  according  to  the  practice  of  the 
period.  The  record  is  in  the  handwriting  of  the  proper  public  Officer,  namely,  the 
Judge's  Clerk.  It  bears  that  the  Order  was  granted  and  paid  for  :  and  from  the 
same  identical  figures,  viz..  No.  915,  being  endorsed  by  the  public  Officer  on  the 
praecipe  and  in  the  order  book,  the  two.  notwithstanding  the  entry  in  the  latter  of 
the  name  of  the  estate,  which  is  not  correct,  are.  we  think,  sufficiently  connected  and 
shown  to  refer  to  the  same  matter.  The  record  also  contains  the  entry  of  the  fee 
payable  by  the  Attorney  to  the  Judge's  Gerk.  when  the  former  received  from  the 
latter  delivery  of  the  Judge's  Order.  The  money  is  given  in  exchange  for  the  Order 
and  iinico  contextu.  This  Book  expressly  states,  that  the  matter  of  the  applications 
for  homologation  of  Family  Councils,  in  the  affairs  of  widow-  Chapman  and  others 
(there  were  no  other  Family  Councils),  were  referred  to  the  " Minister i  Public." 
Looking,  then,  at  the  whole  res  gesta,  names,  dates,  figure-,  etc..  the  evidence  that  the 
Judge's   Order   was  given   legally,   in   terms  of   the   pro  -   very   strong.      But 

further,  we  have  the  followi'  tion  of  the  lean        I  (Sir  Edouard  Remono), 

before  whom  the  prow  hatever  they  were)  took  place: — '  I  have  seen  in  the 

Order  Look'  kept  by  my  Clerk  an  entry  of  two  homologations,  made  by  me  at 
Chambers,  of  two  [493]  Family  Councils  relative  to  the  minor.  Chapman.  I  have  a 
personal  recollection  of  Mr.  Terry  having  applied  for  the  Orders  of  ation, 

and  that  he  was  very  anxious  to  obtain  them,  and  that  I  -ranted  them  to  him.     These 
Orders  were  obtained  after  having  the  written  opinion  of  the  '  Minisi  <-."     I 

986 


CHAPMAM  V.  ORIENTAL  HANK  CORPORATION  [1864]      II  MOORE  N.S..  494 

am  certain  that  this  was  done,  otherwise  I  would  do  ranted  the  Order;  and 

Mr.  Hugrirn,  my  Clerk  at  that  time,  was  very  careful  in  not  drawing  up  an  Order 

until  all  tin-  formal.  fulfilled.     The  tw 'iginal  iningthe 

homologation  pi  dated  the  18th  December,  1854,  are  in  the  handwriting 

of  Mr.  Terry.     The  Ord<  rs  of  homologation  have  been  delivi  irmably  to  the 

ao  opposition  having  been  made  by  any  one;  there  could  have  been  no 
reason  for  any  ing  made.     1  infer  from  the  numbers  affix 

Nos.  915  and  1  *  1 « » .  the  Books  agreeing  that  the  numbers  on  the  B  theenti 

thr  1  Irders  delivered  on  the  sa  i«l  prat  cipt  s.     These  enl  ries  are  mad.  I        .for 

the  checking  by  the  audit  <  fficer  of  the  sums  received,  and  do  entry  is  made  until  the 
Order  be  delivered  and  paid  for.  The  two  praecipes,  like  other  j 
at  my  Chambers,  as  minutes  of  my  proceedings;  they  are  the  only  record  on  which 
a  fresh  Order  could  be  drawn  up,  and  are  the  only  materials  on  which  the  original 
Order  is  drawn  up;  the  Order  being  in  su.h  cases  merely  an  echo  of  the  praecipe.' 
In  such  circumstances  we  cannot    accede   to  the   proposition  of  the   Respond 

<  od,  Gun  Co  0  1 'of  I  ion  by  a  Judj 

the  Supreme  Court  Bitting  at  Chambers.     It  was  argued  by  these  parties,  th 
admit  parol  evidence  here  would  be  to  substitute  that  inferior  species  of  proof  [494] 
he  only  admissible  evidence  in  law,  viz..  the  written  Order  of  the  Judge.     But 
this   is  .>.  n-ii'   of  the  true  position   of  the  question.     By  admitting  the 

secondary  evidence  here,  we  do  not  substitute  it  for  the  Judge's  written  Order,  we 
merely  allow  it  to  be  given  (the  non-production  of  the  best  evidence  being  accounted 
for)  to  instruct  that  the  Judge's  written  Order  was  really  given,  and  did  at  one  time 
exist.  It  is  a  rule  of  evidence  in  every  legal  system  with  which  we  have  any  acquaint- 
ance, that  in  such  a  case  as  this,  when  the  best  evidence  of  a  fact  has  perished, 
secondary  proof  must  be  admitted,  otherwise  the  just  rights  of  parties,  without  any 
tault  of  their  own.  would  frequently  be  entirely  sacrificed.  Fourth.  Let  us  now 
inquire  whether  a  Judge  at  Chambers  could,  in  the  year  1854,  competently  homolo 
the  deliberations  of  a  Family  Council.  Prior  to  the  year  1851,  when  the  Supreme 
Court  of  this  Colony  was  established  011  its  present  footing,  the  homologation  of  the 
deliberations  of  Family  Councils  was  part  of  the  duty  of  the  Court  of  First  Instance. 
The  matter  was  regulated  by  Art.  458  of  the  Code  Civil:  it  is  in  these  terms:  — 
"  La  deliberations  <lu  conseil  de  famine  relatives  a  cet  objet,  ne  seront  e-xt'r 
qu'apris  que  h  tutettr  en  aura  demand  e  et  obtenu  V homologation  devant  le  Tribunal 
de  Premiere  Instance.  <jni  y  statu*  ra  <  n  la  '  'inn,  hi ,  du  <  'onst  H,  et  apris  avoir  eniendu 
le  Proeureur  Imperial."  The  mode  of  procedure  in  Mauritius  under  this  Article,  we 
learn  from  the  evidence  of  the  witness,  Versange  Delaine,  was  as  follows: — "  During 
the  existence  of  the  Court  of  First  Instance,  the  President  alone  composed  the  Court ; 
the  presence  of  the  Suppleant  Judire  of  the  Court  of  First  Instance  was  not  necessary 
to  compose  the  Court  at  its  sittin-s.  [495]  The  presence  of  the  '  Ministere  Public' 
was  necessary  as  w-ell  as  the  Registrar's  at  a  sitting  of  the  Court.  In  matt. 
reference. '  rlferi]  before  the  President  in  Chambers, the  Registrar  was  always  present. 
The  presence  of  the  Ministere  Public  was  not  required  at  them.  The  Orders  for 
homologation  of  the  family  assemblies  were  never  signed  by  the  Registrar.  They 
were  generally  made  by  the  President,  without  the  assistance  of  the  Registrar,  after 
verifying  the  communication  to  the  '  Ministere  Public'  at  his  private  chambers  at  his 
dwelling-house  in  Corderie  Street.  They  were  returned  regularly  every  morning  to 
the  Registrar."  By  the  Royal  Order  in  Council  of  the  23rd  October,  1851  (Art.  5). 
the  Court  of  First  Instance  was  abolished  :  and  by  Art.  2  the  present  Supreme  Court 
was  established,  with  all  the  powers,  authority,  and  jurisdiction  of  the  Court  of 
Queen's  Bench  in  England.  It  also  sits  as  a  Court  of  Equity  (Art.  3).  It  would 
appear  that  the  practice  as  to  the  homologation  of  deliberations  of  Family  Councils 
since  the  institution  of  the  new  Court  has  not  been  quite  uniform.  Sir  Edouard 
Remono  deposes: — 'Since  the  suppression  of  the  <  ourt  of  First  Instance  in  1852, 
the  homologation  of  '  Oonseils  de  FamUle,'  when  there  was  no  discussion  bet 
parties,  was  always  made  before  a  Judge  at  Chambers.  In  cases  of  difficulty  I  always 
refer  parties  to  the  Court.1  The  witness.  J.  H.  Ackroyd,  deposes: — 'Before  being 
an  Attorney.  I  was.  during  three  years.  Judge's  Clerk,  from  the  beginning  of  the 
year  1855.  The  practice  to  obtain  the  homologat  ion  of  an  as-cml.lv  of  relations,  when 
I  was  Judge's  Clerk,  was  to  make  an  applii  •  at  Chambers,  and  to  file 
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■with  the  Judge  a  "  praecipe  '  in  the  form  of  the  two  ;  praecipes  '  [496]  in  the  record, 
and  to  produce  an  office  copy  of  the  Family  Council :  upon  this  application,  reference 
was  made  to  the  '  Ministere  Public,'  and  the  final  order  was  decided  upon  only  after 
the  'Ministhre  Public's'  answer  was  produced.  After  consulting  the  Books  of  Mr. 
Justice  Bestel.  I  find  that  during  the  time  I  was  his  Clerk,  and  prior  to  the  passing 
of  the  Ordinance  on  the  jurisdiction  of  a  Judge  at  Chambers,  no  Order  of  homologa- 
tion by  him  of  any  Family  Council  is  given  or  mentioned  in  the  Books."  Examined 
bv  the  Master  : — '  Since  the  passing  of  the  Ordinance  of  1855.  I  find  entered  in  the 
Books  several  Orders  for  the  homologation  of  Family  Councils,  which  were  obtained 
in  the  manner  above  mentioned.  The  praecipe  was  kept  and  numbered  as  the 
materials  on  which  the  Order  was  framed,  and  on  which  a  fresh  Order,  in  case  of 
need,  might  be  obtained:  mention  of  the  reference  to  the  '  Ministere  Public'  is  not 
made  on  the  praecipe,  but  is  entered  in  the  Book  where  all  Orders  are  noted  down. 
As  a  rule  strictly  adhered  to.  no  Order  was  given  after  the  reference  made  to  the 
'  Ministere  Public'  unless  the  answer  of  this  latter  is  produced  to  the  Judge.'  On  the 
other  hand,  the  Respondents  have  produced  from  the  records  of  this  Court,  during 
the  period  in  question,  several  examples  of  the  homologation,  by  the  Court  itself,  of 
the  deliberations  of  Family  Councils,  where  there  does  not  appear  to  have  been  any 
opposition.  It  appears  to  us  that,  after  the  changes  in  the  constitution  of  the  Courts, 
the  practice  of  resorting  to  the  Judge  sitting  at  Chambers  for  the  homologation  of 
the  proceedings  of  Family  Councils  was  quite  competent.  A  Judi:e  at  Chambers 
represents  the  Court  itself  in  matters  requiring  despatch.  He  sits  at  his  official 
Chambers,  at  the  Tribunal,  not  in  [497]  his  own  private  residence.  In  the  vast 
majority  of  such  cases  the  homologation  is  a  matter  of  course,  and  to  keep  parties 
waiting  during  the  vacations  would  be  attended,  in  many  cases,  not  only  with  great 
inconvenience,  but  with  positive  injustice  and  loss.  Therefore,  as  regards  com- 
petency of  the  Judge,  solemnity  of  procedure,  and  convenience  of  business,  we  do  not 
think  that  anything  serious  can  be  alleged  against  the  procedure  which  was  adopted. 
But  it  is  said  that  the  passing  of  the  Ordinance.  No.  24  of  1855.  is  inconsistent  with 
this  view,  as  the  powers  of  Judge  at  Chambers  were  then  intended,  for  the  first  time, 
to  '  the  affirmations  of  deliberations  of  Family  Councils  '  (sec.  '2.  and  schedule).  It 
does  not  appear  to  us  that  this  is  a  correct  exposition  of  the  law.  If  it  were  so.  it 
would  follow  that  all  the  homologations  in  the  interval  from  1851  to  1855  would  be 
null  and  void,  which  would  have  necessarily  a  very  serious  result.  No  doubt,  if  the 
words  of  the  Ordinance  clearly  supported  the  Respondents'  contention,  it  might  be 
impossible  to  listen  to  any  argument  ah  inconvenienti.  But  do  the  terms  of  the  new 
law  support  this  position?  We  think  not.  The  rubric,  so  far  as  it  relates  to  the 
matter  now  under  discussion,  is  merely  this  :  '  An  Ordinance  for  removal  of  doubts 
touching  the  jurisdiction  of  the  Supreme  Court  in  small  causes,  and  for  facilitating 
and  promoting  the  despatch  of  business  at  Chambers,  and  for  removal  of  doubts 
touching  the  same.'  The  preamble  runs  thus  : — '  Whereas  doubts  may  arise  as  to  the 
jurisdiction  of  the  Supreme  Court  in  suits  and  demands  wherein  the  subject  in 
litigation  does  not  exceed  £100,  and  which  shall  not  be  within  the  competency  of  the 
ict  Magistrate;  and  it  is  expedient  to  remove  such  doubts:  and  whereas  it  is 
[498]  expedient  to  facilitate  and  promote  the  despatch  of  business  before  a  Judge  at 
Chambers,  and  to  remove  doubts  touching  the  jurisdiction  of  a  Judge  at  Chambers 
in  certain  matters.'  And  then  we  have  the  sections  following: — Art.  1. —  It  is 
hereby  declared  that  whenever  the  principal  cause  of  action,  exclusive  of  interest  and 
does  not  exceed  in  value  £100.  the  Court  held  before  a  single  Judge  is  com- 
petent to  take  cognizance  of  the  same.'  Art.  1'. — '  The  matters  set  out  in  the  Schedule 
to  this  Ordinance  annexed  may.  subject  to  the  discretion  of  the  Judge,  in  any 
particular  case,  to  refer  the  same  to  the  Court,  be  henceforth  finallv  disposed  of  at 
Chambers  by  a  Judge's  order,  which  Order  shall  be  a  sufficient  authority  to  the 
Registrar  of  the  Court  to  issue  thereon  a  rule  of  Court  J-e  jJano.'  An.  3. — '  It  is 
hereby  declared  that  all  matters  on  which  a  Judge's  order  or  authority  was  formerly 
required  from  the  President  of  the  Court  of  First  Instance  or  President  of 
the  Court  of  appeal,  previous  to  the  introduction  of  any  action  before 
either  Court,  and  all  matters  which  were  settled  at  Chamlx-rs  before  the 
President  of  either  Court  (other  than  matters  in  which  jurisdiction  may 
have  been  given  exclusively  to  the  District  Magistrate)  are  within  the  competence  of 
a  Judge  of  the  Supreme  Court.'     The  purpose  of  the  Legislature  was  merelv  to 
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remove  doubtB  which  maj  arise  as  to  certain  matters,  and  it,  therefore,  declan 

before  mentioned.  The  enactments,  so  Ear  as  they  relate  to  the be lispute, 

appear  to  us  to  be  declaratory  of  what  the  law  really  was  at  the  time.  [1  is  said 
that,  by  a  fundamental  law  of  the  Colony,  no  enactment  ran  bave  a  retro  pi 
effect  (Cod.  Civ.,  An.  2).  As  a  general  rule  this  is  quite  true,  in  all  Legal  Bystems, 
[499]  though,  perhaps,  i1  isnol  unworthy  of  remark  thai  there  is  scarcelj  an  article 
in  the  whole  Code  which  has  given  rise  to  more  discussion.  It  is  obvious  thai  B  new 
law  expressed  in  the  ordinary  enacting  terms  cannol  bave  any  retrospective  activity, 

1ml  to  say  thai  the  Legislature  ci I  pass  a  law   to  remove  doubts  and  to  declare 

whai  the  law  really  is,  would  lie  to  impair  the  plenitude  of  tie-  Legislature's  po1     i 
Fifth.it  is  said  the  capacities  in  which  Mrs.  Chapman  was  acting  were  nol  set  forth 

with  sufficient   distinctness   in   the   inscription.      Bui    really   it    appears  to   lis  that   the 

recital  is  both  full  and  specific.     '  Mary  .lane  Humctt.  qow  absent  fr ilns  Colony, 

and  the  widow   of  the  Ian-  the  Eonourable  Edward  Chapman,  late  Member  of  the 

Council  of  Government,  and  Merchant  in  this  Colony;  the  said  widow,  Chapman, 
acting  as  sole  executrix,  and  as  legatee  of  the  said  late  the  Honourable   Edward 

Chapman,  her  husband,  deceased  as  by  his  Will,  bearing  date  3rd  and  5th  June,  now- 
last   past,  and  tiled  in  the  office  of  Mr.  Notary  Guinibeau,  as  per  deed  draw  n  up  before 
him  and  his  fellow  on  5th  July  now    last    past,  and   registered  on  the  sane-  day   in 
Reg,  A.  108,  No.  3862,  and  the  aforesaid  widow.  Chapman,  Eurther  acting  as  beiress 
of  the  late  Mary  Georgina  Chapman,  her  daughter,  deceased,  subsequent  to  the  deal  b 
of  her  father.'     It  is  argued,  that  there  is  no  date  of  exigibilite     This  unquestionably 
is  required  by  law.     But   on  the  lace  of  the  deed   it    is  said  that  the  mortgage  is 
granted  for  'the  reimbursement  '  of  all   sums  already  due  and  owing.      This  shows 
that  even  at  the  date  of  the  writing  the  amount  was  t  ruly  due  and  exigible,  and  delay- 
was    only    given     on     security     for     payment     being    granted.        From     the    views 
taken    by    the    Court    [500]     in     this    case,    it    is    not    necessary    to    determine 
some    very    important     and     interesting    questions    which     have    been     debated 
before  us,  among  others,  the  effect  of  the  ratification  of  the  minor,  after  majority, 
of  the  hypothec  granted  by  him  or  his  attornies  in  minority.     As,  however,  it  is  not 
improbable  that  the  case  may  be  taken  to  a  Superior  Court,  it  may  not  be  improper 
for  us  to  indicate  very  briefly  what  our  views  might  have  been  on  that  question,  had 
we  been  called  upon  to  decide  it.     From  the  array  of  authorities  on  both  sides  quoted 
in  the  course  of  the  argument,  it  will  be  seen  that  the  point  is  one  of  difficulty,  and 
has  given  rise  to  great  diversity  of  opinion  among  the  ablest  of  the  French  lawyers, 
multum    sudum  doctores.      With   every   respect   for   these   writers,    who   express   the 
opposite  view,  we  think  that  the  opinion  of  those  who  refuse  a  retrospective  effect 
to  such  deeds  of  ratification,  so  far  as  relates  to  third  parties,  such  as  later  creditors 
by  hypothec,  is  the  correct  one.     We  found  our  opinion  chiefly  on  the  following  con- 
siderations : — (1.)  The  express  words  of  Art.  1.338  of  the  Code  Civil,  that  ratifical  ions 
shall  take  effect,  '  scms  -prejudice   nea/nrnoins  du   <ln>it   ,/is   tiers.'     (2.)  That    sub- 
sequent ratification  is,  as  to  the  latter  creditor,  a  res  infer  alms,  by  which,  according 
to  the  general  rule  of  law,  his  interest  ought  not  to  be  affected.     (3.)  That  the  grantor 
of  the  deed  should  not  have  it  in  his  power,  by  any  act  of  his  own.  to  promote  the 
interest  of  one  creditor  at  the  expense  of  those  of  another.     (1.)  That  the  distinction 
of  '  nulUtes  absolues  et  nidlitis  relatives,'  on  which  the  solution  of  the  question   is 
said,  by  many  writers,  to  depend,  is  not  mentioned  in  the  law  itself  :  and,  when  we 
get  beyond  deeds  absolutely  null  and  void,  as  being  opposed  to  morality  or  positive 
law,  is  itself  [501]  one,  in  many  cases,  of  a  very  nice  and  metaphysical  nature,  and 
not  satisfactory  for  the  practical  decision  of  causes.     (5.)  That    the  principle  of 
retroactive  effect,  given  to  deeds,  is  itself  contrary  to  general  equity,  and  is  mad.'  to 
depend  on  what  is  unusually  termed  a  fiction  of  law.     These  fictions,  we  think,  oughl 
to  be  restrained  as  much  as  possible,  and  not  enlarged.     On  the  whole  matter,  there 
fore,  the  Court  orders  and  decrees  that  the  judgments  of  the  Master,  of  dates   19th 
July.  1861,  and  27th  February.  1862,  be  recalled,  and  that  the  mortgage  inscription 
of  the  Appellants,  the  Oriental  Bank,  shall  have  a  priority  over  that  of  the  Respon- 
dents, Overend,  Gurney.  and  Co.,  in  the  distribution  of  the  sale  price  of  the  Queen 
Victoria." 

The  Appellants  appealed  from  this  judgment   to  Her  Majesty  in  Council. 

Sir  Hugh  Cairns,  Q.C.,  Mr.  G.  M.  Giffard,  Q.C.,  and  Mr.  Walf'ord,  for  Appellants. 
— The  question  in  this  case  is  one  of  priority  of  mortgage  securities.     It  arises  in  a 

989" 


II  MOORE  N.S.,  602       CHAPMAN   V.   ORIENTAL  BANK  CORPORATION  [1864] 

claim  made  by  the  Respondents,  The  Oriental  Bank  Corporation,  on  the  sale  price  of 
the  estate  "  Queen  Victoria,"  the  property  of  the  late  Edward  Chapman,  in  virtue  of 
a  hypothecation  executed  by  and  on  behalf  of  his  surviving  partner  and  his  family 
and  legal  representatives,  by  their  Attorney  in  the  Island,  dated  the  23rd  of  December, 
and  inscribed,  or  registered,  on  the  27th  of  the  same  month.  This,  we  say,  is 
not  a  good  or  valid  security,  as  was  held  by  the  Master  of  the  Supreme  Court.  The 
inscription  of  our  security  is  admitted  to  be  of  later  date,  namely  on  the  11th  of 
November  -  I.  it  the  deed  itself  is  prior  in  date  to  the  Respondents'  [502] 
mortgage,  and  no  question  arises  as  to  the  due  execution  and  validity  of  the 
mortgage  to  Overend.  Gurney,  and  Co..  whom  we  represent.  Tin-  contest  between 
a-  is  simply  the  validity  of  the  Respondents'  mortgage  of  the  23rd  of  December, 
1854.  At  the  date  of  this  hypothec  George  Chapman  was  a  minor:  emancipated, 
it  is  true,  by  the  judicial  act  and  declaration  of  his  mother  and  guardian,  in  con- 
formity with  Article  477  of  the  Code  Civil.  But  such  emancipation,  we  contend, 
gave  no  power  to  the  minor  to  give  authority  to  Hervey  to  call  a  Family  Council 
and  mortgage  the  estates.  The  power-  were  confined  to  acts  of  administration. 
Art  ii  Ies  183,484,  and  2124,  Code  Civil.  We  say,  then,  that  this  last-named  mortgage 
or  hypothec  is  invalid  on  the  face  of  it  :  because  it  is  not  for  a  debt  of  the  minor's, 
it  is  not  for  money  on  his  own  account,  but  is  for  advances  already  made  to  the  firm 
of  Chapman  and"  Co. :  that,  by  the  Articles  of  the  Code  Civil  already  cited,  was 
beyond  the  minor's  power:  he  could  not  hypothecate  for  such  a  purpose  himself, 
and,  a  fortiori,  could  not  authorize  another,  as  his  Attorney,  to  do  so.  All  the 
formalities  required  by  the  Code  Civil  lead  up  to  this;  that  to  constitute  a  good 
mortgage  bv  a  minor  it  must  be  for  his  own  debt.  Code  Civil.  Arts.  2  and  480.  It 
is  admitted  that  the  minor  could  not  act  without  the  authority  of  a  Family  Council; 
and  the  application  made  for  the  Family  Council  states  "  that  for  carrying  on  the 
operations  of  the  firm,  it  has  become  necessary  to  obtain  advances,  and  that  the  re- 
presentatives  of  the  firm  have  obtained,  for  this  purpose,  from  The  Oriental  Bank, 
the  assistance  they  have  required."  while  the  mortgage  is  for  the  debt  due  from  the 
firm  of  Edward  [503]  Chapman  and  Co..  for  past,  not  for  present  or  intended, 
advances.  There  is.  therefore,  no  hypothecation  in  the  terms  of  the  application  for 
and  grant  of  the  Family  Council.  That  we  apprehend  would  be  a  fatal  objection 
to  a  mortgage  purporting  to  be  made  under  such  authority.  But  the  real  and,  we 
submit,  fatal  objection  to  the  mortgage  is.  that  it  was  executed  without  sufficient 
authority;  the  Order  of  the  Family  Council,  authorizing  the  minor  to  hypothecate 
his  estate,  never  having  been  properly  promulgated.  This  is  our  contention,  and 
was  the  ground  of  the  decision  of  the  Master  of  the  Supreme  Court,  after  two 
successive  arguments,  and  the  examination  of  viva  voce  evidence.  And  although 
the  Master's  decision  was  reversed  on  appeal  by  the  Judges  of  the  Supreme  Court, 
yet  we  rely  upon  the  very  able  and  learned  judgment  of  the  Master,  and  the  reasons, 
both  of  law  and  fact,  which  are  there  stated.  We  shall  examine  them  briefly.  Now. 
assuming  that  this  was  a  case  in  which  a  Family  Council  might  have  been  legally 
assembled,  and  might  have  acted  for  the  purpose  contemplated,  the  evidence  to  show 
that  such  a  Council  was  held  and  did  sanction  what  was  done  is  altogether  defective. 
It  is  said  that  the  documents  themselves  have  been  lost,  or.  at  least,  have  disappeared. 
But  there  is  no  proof  that  they  ever  existed.  In  the  Oriental  Bank's  mortgage  of  the 
23rd  of  December.  1854,  there  is  no  mention  whatever  of  the  homologation  of  the 
relations  of  the  Family  Council.  It  states  the  debts  of  Chapman  exhibited  in 
London  :  but  there  is  i.  the  enormous  sum  said  to  be  due  to  the  Bank.     We 

deny  the  possibility  of  supplying  the  absence  of  the  documents  of  homologation 
themselves  bv  any  other  sort  of  proof  whatever.  It  is  not  a  question  for  the 
admission  of  [504]  secondary  evidence.  The  proof  of  absence  or  loss  of  the  instru- 
ment of  homologation  was  not  sufficient  for  such  purpose.  But  even  if  such  could 
have  been  admitted,  that  which  was  produced  was  wholly  insufficient.  The  Book 
produced  from  the  office  or  Chambers  of  the  Judge  was  not  kept  by  the  Judge  himself, 
but  bv  his  Clerk.  It  contains  no  official  entry  of  the  homologation,  but  only  memo- 
ran'  due  or  payable  to  the  Government.  It  is  not  signed  or  authenticated  by 
the  Judge,  or  any  one  on  his  behalf.  Neither  does  it  contain  any  entry  whatever 
relating  to  the  "  Queen  Victoria  estate."  and  this  Court  is  now  asked  to  infer  such 
entry,  and  to  act   upon   it  as  a   proof.        The  praecipes  signed  by  Terry  are  mere 
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sts  to  the  Judge  to  homologate  the  conclusions  of  the  Family  Councils;  if 
admissible  for  proof  of  anything,  they  prove  onlj  thai  such  Councih  i  >i  the 
Monl  Mascel  estate,  which  alo  aed,  and  not  for  the  "  Queen  Victoria 

which  i-  never  menl  ioned.  Bui  the  truth  is.  thai  the  homologation  by  a  aingle  .ludge 
at  Chambers,  even  it  it  was  made,  w;  ither  irreg  d  inept.     The  pro- 

ceedings should  have  taken  place  in  the  <  If.     Art.   158,  '  Civil, 

upon  this  point.     The  J  the  Supreme  Court   have  construed 

this  Article  with  reference  to  the  evidence  of  a  witness  named  D  Clerk  in 

the  Master's  Office,  who  deposes  to  the  constitution  of  the  Court  of  Firsl   [nsl 
and  tin-   Diode  of  homologal  I  I  before  th  ent   of  t lie 

I  Bu     admitting  the  effe  evideno  'ill  extent,  it 

cannol  abrogate  the  terms  of  the  158th  Article  of  the  Code  Civil,  which  requires,  in 
the  plainest  language,  that  the  homologation  be  obtained  before  the  Court,  [505]  the 
'"  Tribunal."  not  the  President,  after  hearing  the  "  /'roc incur  Ju  Roi."  It'  the  homo- 
ion  took  place  at  all.  it  was  coram  /  e.  The  practice,  therefore,  even 
if  satisfactorily  of  the  Court  of  First  Instance,  would  not  prevail  against  the 
plain  text  of  the  law.  Bu!  not  only  is  t he  prom'  of  Buch  pracl ire  deficient,  a 
from  the  learned  Judge's  judgment,  hut  the  practice  now  prevailing  in  the  Supreme 
Court,  which  has  been  substituted  for  the  Court  of  First  1;  s  not  at 
variance  with  the  strict  letter  of  the  lav..  This  ;:.  om  Ackroyd's  evidence, 
referred  to  and  commented  on  in  the  judgment  of  the  Court  below. 

Then  we  come  10  the  events  subsequent  to  the'  mortgage  to  the  Oriental  Bank. 
It  is  said  that  the  minor,  after  he  reached  majority,  by  the  deed  of  the  29th  of  March, 
ratified   the  security  previously  given   to  the  Oriental   Bank.     But   even   as- 
suming such  to  be  a  valid  ratification  as  between  the  minor  and  the  Bank,  it 
not  affect  third  parties.       By  Art.  1338  of  the  Code  Civil.  "  ,/u  droit  des  tiers,"  can 
never  be  prejudiced.       TouUier,  by  Duvergier,  tome  iv.  p.  431.     The  authorities 
show  that  there  is  a  great  distinction  between   a  sale  and  a  hypothec.      A 
final   and  complete  act  :     a   hypothec   is  a   mere  step  towards  a   sale.        Code  Civil. 
Articles  1338,   1633  ;   I  ode  Civil.  Sirey  Collec.  39,  2.  5.  Code  Civil,  Articles  2124, 
2126;  Sirey.  5'.'.  1118,  1802;   Burge's  "  Comms.  on  Col.  and  For.  Law,''  vol.  iii.  pp. 
577  and  57.s'.  and  the  authorities  there  cited.     It  cannot  be  said  that  the  debt    is  a 
commercial  one.  for  there  is  no  "arte  authentique,"  as  required  to  bind  the  ! 
i  Civil,  Art.  2129.      Then,  again,  there  is  no  fixed  date  of  payment  of  the  alleged 

[506]  debt.     The  "  epoque  ibUitS"  is  essential.  Code  Civil,  Article 

A,s  regards,  however,  the  mortgage  of  the  23rd  December,  1654.  to  which  the  inscrip- 
tion of  the  27th  of  December,  1854,  relates.  That  instrument  purports  to  be  a 
security  to  the  amount  of  £20,000,  or  800,000  dollars,  for  the  reimbursement  to  The 
Oriental  Bank  Corporation  of  all  sums  then  already  due,  and  owing  to  them,  on 
whatever  account,  by  the  firm  of  Edward  Chapman  and  Co.  Now,  inasmuch  as 
various  dealings  between  The  Oriental  Bank  Corporation  and  the  firm  of  Chapman 
and  Co.  subsequently  took  place,  there  ought,  in  any  event,  to  be  an  inquiry  and  proof 
of  what,  if  any.  stun  remains  due  from  the  firm  of  Chapman  and  Co.  to  the  Oriental 
Bank  upon  such  last-mentioned  security.  We  submit,  therefore,  that  the  judgment 
of  the  Supreme  Court  is  erroneous,  and  ought  to  be  discharged,  or  so  altered  and 
varied  as  to  postpone  both  the  mortgage  inscriptions  of  The  Oriental  Bank  Corpora- 
tion, to  our  mortgage  inscription  of  the  11th  of  November.   1.^57. 

The  Attorney-General  (Sir  11.  Palmer),  Mr.  Bai  on,  Q.I !.,  and  Mr.  Leigh  Pemberton. 
for  the  Respondents. — The  Respondents'  mortgage  of  the  23rd  of  December,    I 
is  prior  in  date  to  any  mortg  irity  held  by  the  Appellants,  and  the  inscription 

of  such  mortgage  in  the  Island,  and  also  of  the  mortgage  of  the  16th  of  November, 
1855,  were  both  of  them  made  before  the  inscription  of  any  mortgage  of  the  Appel- 
lants :  we  were  entitled,  therefore,  in  priority  to  preference  over  the  claim  of  the 
Appellants,  whose  mortgage  and  inscription  is  confessedly  of  a  later  date.  The 
ed  in  the  proceedings  before  [507]  the  Master  of  the  Supreme  Court. 
and  decided  by  him  in  favour  of  the  Appi  Hants,  was  as  to  the  authenticity  of  the 
Family  Council  of  the  8th  of  December.  1851,  which  the  Master  was  of  opinion  was 
not  proved  to  have  been  properly  homologated;  and  dismissed  our  " Contradits," 
or  oh  -  entered  to  the  claim   for  priority  of  the  Appellants,  whose  claim  lie 

allowed.      Now.  we  say.  in  the  first  place,  that  this  was  a  case  in  which  the  homologa- 
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tion  of  the  Faruilv  Council  v  juired.     It  was  not  absolutely  necessary.     The 

act  was  one  done  by  an  emancipated  minor,  who  has,  to  a  great  extent,  the  unre- 
fined administration  of  his  property.     Thus  he  may,  as  in  this  case  he  did, 
grant  am   .   _    _     to  secure  debts  left  by  his  ancestor,  though  he  may  perhaps  be 
precluded  from  granting  such  a  mortgage  for  new  debts.     In  the  former  case  he 
-  liOt  prejudice  the  actif  of  the  estate,  and  that  is  the  test.     Duranton,  tome  iii. 
S  675.     A  mortgage  is  not  an  alienation.     Sirey.  by  Gilbert,  N      B,  .;nd  authorities 
quoted:  Toullier,  tome  ii.        _    -      Zachariae.  vol.   i.   §   241  :   Sirey.  41,  1614. 
From  which  it  follows,  that  a  beneficial  act  done  by  a  minor  will  be  maintained, 
igh  it  mav  exceed  the  bounds  of  pure  administration.     But  Chapman,  though  a 
minor  at  the  date  of  the  mortgage  of  the  23rd  of  December.   1854,  was  a  "  Com- 
mercant.''  having  exercised  the  option  given  by  his  father's  Will,  and  engaged  in 
the  business  of  the  firm  :  and  being  an  emancipated  minor  engaged  in  commerce 
he  had  the  same  powers  with  reference  to  his  commercial  dealings  as  if  he  had  been 
of  full  ase.  Code  Civil,  Art.  4S7.  and  that  notwithstanding  that  he  had  not  complied 
with  the  strict  rule  of  Article  2  of  the  Code  de  Commerce,  since  such  defect  in  his 
case  was  supplied  by  the  terms  of  Art.  3,  of  the  Code  d-e  Com. :  [508]  Code  Civil.  Art. 
130S,:     Troplong.  tit.  "  Hypoth-eque,''   £   493.        There  was,  therefore,  no  absolute 
nullity,  according  to  the  definition  of  absolute  and  relative  nullities  given  by  the 
authorities.        Toullier,  vol.  iii.  §  556,  564  :  Troplong.  "  Hypotheque,"  tome  ii.   § 
_     193 ;  Merlin,  ■  de  Droit  Hypotheque.     And  if  there  was  such  a  nullity, 

it  could  only  be  invoked  by  the  minor,  or  by  his  creditors  exercising  his  personal 
ts.  Code  Civil.  Article  1166.  But  even  if  the  mortgage  deed  of  the  23rd  of 
mber,  1>54.  was  in  its  inception  imperfect,  it  was  subsequently  ratified  and 
adopted  by  the  minor.  Chapman,  after  attaining  his  majority,  by  virtue  of  the  instru- 
ments of  the  16th  of  November.  1855.  and  the  1st  of  December.  1859.  and  such  rati- 
fication had  a  retrospective  efiect  as  against  all  parties.  Code  Civil,  Article  1338. 
Independent,  however,  of  these  objections,  we  say  distinctly,  that  it  was  sufficiently 
proved  by  our  witnesses  that  the  deliberation  of  the  Family  Council  authorizing  the 
mortgage  of  the  23rd  of  December.  1^54.  was  duly  homologated  by  a  Judge  of  the 
Supreme  Court  sitting  at  Chambers,  and  that  such  Judge  had  full  power,  by  the 
law  of  the  Colony,  to  homologate  such  deliberation.  There  was  no  necessity  really 
for  resort:-  a  "  -  ondary  evidence  of  the  fact  of  the  homologation.  The  Master  of 
the  Supreme  Court  ought  to  have  been  satisfied  with  that  evidence  originally  pro- 
duced :  but  the  examination  of  the  evidence  upon  this  point  by  the  Chief  Justice,  in 
".aborate  judgment,  is  complete,  and  we  need  but  refer  to  that  judgment  to 
maintain  our  view  of  its  effc-  .  Moo.  P.{  .    N.S.    .  p.  492  ).     We  assume,  then, 

that  the  homologation  was  proved  to  have  been  made  by  a  Judge  in  Chambers  :  that 
is.  in  the  very  terms  of  the  458th  Art.  of  the  Code  Civil.  ""  en  [509]  fa  Chambre  du 
Const  I     w,  it  appears  from  the  evidence  of  the  witness.  Delaine,  who  was  sub- 

-rar  of  the  Court  of  Fir-'  Instance — the  Court  for  which  the  present  Supreme 
Court  ws-   -  :ed.  by  the  Order  in  Council  of  the  23rd  of  October.   1851.  and 

which  was  regulated  in  cases  of  homologation  by  Art.  45>.  C<  'de  Civil — that  the  duties 
performed  in  the  "  Chambre  du  Conseil"  were  precisely  similar  to  those  of  a  Judge 
at  Chambers,  under  the  existing  practice  of  the  Supreme  Court,  and  analogous  to  the 
_  -  a  Judge  in  Chambers  in  our  own  Courts  here.  A  Judge  so  acting  has 
in  reality  the  authority  of  the  full  Court.  Hex.  v.  Wilkes  (4  Burr.  2571V  Doe  dem. 
Preseott  v.  Roe  (9  Bingh.  104).  A  Judge's  order  not  appealed  from  is  final  and  con- 
clusive. Chitty's  Practice,  vol.  iii.  26.  It  is  the  property  of  the  party  obtaining  it : 
and  if  it  is  lost,  any  party  interested  may  obtain  a  duplicate  original.  Lush's 
Prac1  y  S  673-4.     By  the  Charter  of  Justice,  established  bv  the  Order 

.in.  il  of  '  tatober,  1851.  the  Court  or"  First  Instance  was  abolished,  and  the  present 
Supreme  I  blished.  with  all  the  powers,  authority,  and  jurisdiction  of  the 

;  leen  -  Bench  in  England.  This,  therefore,  is  conclusive.  It  was  argued, 
however,  in  the  Court  below,  that  the  Local  Ordinance.  No.  24.  of  1855,  is  inconsistent 
with  the  authority  _  lie  Charter  of  Justice  and  the  practice  prevailing  in  the 

Colony.  We  refer  to  the  learned  judgment  of  the  Chief  Justice  of  the  Supreme 
Court  (ax-      -  ''       N.S  -     to  refute  that  argument  ;  he  has  gone  very  fully 

into  that  question,  and  is  of  opinion,  as  we  think  everr  one  else  must  be.  that  the 
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Ordinance  of  1855  isinererj  declaratory,  and  [510]  supports  our  view  of  the  law  and 
practice  pre\  ailing  in  the  Island. 

Their  Lordships  reserved  judgment,  which  «as  now  delivered  bj 

The  Lord  Justice  Turner  (Mar.  29,  1865). — This  is  an  appeal  from  an  Ordi  i 
the  Supreme  Court  of  the  Island  of  Mauritius,  bearing  date  the  5th  o  August,  1862 
by  which  Order  the  Court,  in  distributing  the  proi  eed  of  the  sale  ol  an  i  state  called 
the  "Queen  Victoria  estate,"  gave  priority  to  a  mortgage  of  the  estate  in  favour  of 
the  Respondents  over  a  mortgage  of  il  in  favour  of  the  Appellants,  thereby  overruling 
two  previous  judgments  of  the  Muster  hi'  the  ('nun.  bearing  date  respectively  the 
19th  of  July.  1861,  and  the  7th  of  February,   I 

The  facts  of  the  case  arc  shortly  these:— Edward  Chapman,  for  some  years 
previous  to  and  up  to  the  time  of  his  decease,  carried  on  a  largo  mercantile  bu 
in  the  Islam],  in  partnershp  with  other  persons,  under  the  firm  of  Edward  Chapman 
and  Co.,  and  ii>r  some  short  time  before  his  decease  Atholl  Burnett  was  hi.s  only 
partner  in  this  mercantile  business.  lie  was  also  the  owner  of  large  estates  in  the 
Island,  and,  amongst  others,  of  the  Queen  Victoria  estate  and  of  estates  called  Wood- 
ford and  Louisa. 

By  a  deed,  dated  the  30th  of  June,  1852,  and  registered  in  the  Island  on  the  23rd 

■  •I  December,   1854,  he  mortgaged  the  Queen  Victoria  and  W Iford  estates  to  the 

Appellants  (who  a  re  Merchants  in  London)  and  to  Messrs.  J.  and  W.  King  (who  after- 
wards transferred  their  interests  in  this  mortgage  to  the  Appellants),  for  securing 
the  sum  of  £20,000.  He  died  in  the  Island  on  the  24th  of  June.  1854,  leaving  a 
widow  and  two  children,  a  son,  George,  and  a  daughter,  Mary.  [511]  Upon  his 
death  each  of  his  children  became  entitled,  according  to  the  law  of  the  Island,  to 
one-third  of  his  real  and  personal  estate,  which  fell  to  be  distributed  under  those 
laws,  the  remaining  third  only  of  such  estates  being,  according  to  such  laws,  subject 
to  his  testamentary  disposition. 

By  this  Will,  bearing  date  the  3rd  of  June,  1854,  after  reciting,  that  at  his 
decease  each  of  his  children  would  become  entitled  to  one-third  of  his  real  and 
personal  estate  as  above  mentioned,  and  that  it  was  not  his  intention  to  make  any 
further  provision  for  his  children,  he  gave  and  bequeathed  to  hi.s  wife  all  his  real 
and  personal  estate,  whether  in  the  Island  or  elsewhere,  of  which  he  should  by  law 
have  the  power  of  disposal  at  the  time  of  hi.s  decease,  and  subject  to  the  above 
provisions,  for  his  wife,  and  in  the  full  confidence  that  his  children  (although  he 
could  not  legally  bind  them  by  any  further  disposition  of  his  real  and  personal 
estate  distributable  under  the  Island  laws)  would  consider  themselves  morally  bound 
to  carry  out  his  intentions,  he  made  certain  provisions  for  other  persons,  dependent 
upon  the  amount  of  the  income  of  his  real  and  personal  estate  which  should  be  so 
distributable  after  provision  made  for  the  payment  or  security  of  his  debts,  and 
he  declared  it  to  be  his  wish  that  the  arrangement  of  his  estates  in  the  Island  should 
be  entrusted  to  the  said  Atholl  Burnett,  and  that  the  liquidation  of  his  affairs 
should  be  carried  on  as  far  as  practicable  without  any  of  his  estates  being  sold,  and 
that  his  wife  and  children  should  continue  to  cultivate  his  estates  and  not  to  sell 
any  part  of  them,  unless  compelled  by  absolute  necessity  so  to  do  :  and  he  appointed 
his  wife  to  be  the  sole  Executrix  of  his  Will. 

[512]  Soon  after  the  death  of  the  Testator  his  widow  proved  his  Will.  Both 
the  Testator's  children  were  minors  at  the  time  of  his  death.  On  the  7th  of  August. 
1854,  they  were  duly  emancipated  by  their  mother,  the  widow,  according  to  the 
provisions  of  Article  477  of  the  Code  Civil;  and  on  the  8th  of  August.  1854,  at  a 
Family  Council  held  for  the  purpose.  Sholto  James  Douglas  was.  in  pursuance  of 
Article  480  of  the  Code,  appointed  to  be  their  Curator. 

On  the  4th  of  September,  1854.  Mary  Chapman,  the  daughter,  died.  Upon  her 
death  her  share  of  the  Testator's  property  devolved  upon  her  mother  and  Iter  brother, 
the  mother  taking  one-fourth  and  the  son  three-fourths,  and  the  Testator's  property 
in  the  Island  thus  became  vested  in  his  widow  and  his  son.  as  to  five-twelfths  in 
the  widow  and  seven-twelfths  in  the  son.  On  the  6th  October.  1854,  the  widow, 
acting  in  her  own  right,  and  as  Executrix  and  legatee  of  her  husband,  and  also  as 
heiress  of  her  daughter,  by  a  power  of  attorney  of  that  date,  appointed  William 
Hervev  to  tic  her  Attorney  to  represent  her  during  her  absence  from  the  Island. 
P.C.  i\.  90:i  ;tL> 
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and  to  act  for  her  in  all  matters  whatsoever,  and  in  all  atiairs  which  might  concern 
either  herself  personally  or  the  estate  of  her  husband,  or  the  firm  of  Edward  Chap- 
man and  Co.,  of  which  he  was  a  member  jointly  with  Atholl  Burnett,  with  full  powers 
to  consent  or  agree  amongst  other  things  to  the  contraction  of  debts,  and  granting 
and  inscription  of  mortgages;  and  on  the  10th  October,  lc-54,  the  son,  as  heir  of 
his  father  and  his  sister,  and  as  being  an  emancipated  minor  acting  under  and  with 
the  sanction  of  Sholto  James  Douglas,  his  Curator,  who  was  present  and  consenting 
by  another  power  of  attorney  of  that  date,  also  appointed  [513]  Hervey  to  be  his 
Attorney  for  the  same  purposes  and  with  the  same  powers  as  had  been  given  to  him 
by  the  widow.  These  powers  of  attorney  were  duly  registered  in  the  Island  on  the 
13th  of  October,  1854,  and  soon  after  they  had  been  executed  the  widow  and  the 
son  left  the  Island  and  came  over  to  this  country.  On  the  5th  of  December,  1854, 
a  petition  was  presented  to  the  Master  of  the  Supreme  Court  in  the  names  of  the 
widow  and  the  son,  represented  by  Hervey.  Their  Attorney,  the  son  petitioning  as 
an  emancipated  minor  acting  by  his  Curator,  and  Sholto  James  Douglas,  the 
Curator,  also  joining  in  the  petition,  stating  that  the  Testator,  at  the  time  of  his 
decease,  was  at  the  head  of  a  mercantile  firm  and  in  partnership  with  Atholl  Burnett, 
trading,  and  carrying  on  business  under  the  firm  of  Edward  Chapman  and  Co.  : 
that  the  operations  of  the  firm  were  of  considerable  importance,  and  its  connections 
very  extensive  both  in  the  Island  and  in  England  :  that  the  surviving  partner. 
Atholl  Burnett,  had  left  the  Island  for  England  on  account  of  the  external  affairs 
of  the  house,  and  that  he  had  conferred  his  powers  of  Attorney  to  represent  him 
and  to  act  for  him  in  the  Island  on  George  Rougier  Lagune.  the  Chief  Employe  of  the 
firm, and  Robert  Glaspoole  Lancaster,the  Manager  of  the  branch  of  the  Oriental  Bank 
established  in  the  Island  ;  that  for  carrying  on  the  operations  of  the  firm  it  had 
become  necessary  to  obtain  advances,  and  the  representatives  of  the  firm  had  ob- 
tained for  that  purpose  from  the  Oriental  Bank  the  assistance  they  had  required  : 
that  the  situation  of  affairs  in  the  Island  was  at  that  time  a  difficult  one  in  con- 
sequence of  the  great  accumulation  of  colonial  produce,  of  the  reduction  of  prices. 
and  of  [514]  the  extreme  difficulty  of  effecting  sales:  that  it  was  consequently  in- 
dispensable that  assistance  to  the  firm  should  be  continued,  and  that  the  Oriental 
Bank  was  disposed  to  continue  that  which  it  had  already  given,  provided  sufficient 
security  by  mortgage  against  certain  of  the  estates  of  the  late  Edward  Chapman 
was  handed  to  the  Bank  :  that  this  condition  was  fair  and  just,  and  that  the  parties 
interested  had  no  objection  to  consent  to  it.  but  that  the  son.  being  still  but  an 
emancipated  minor,  could  not  concur  in  granting  the  mortgages  without  being 
authorized  to  do  so  by  the  advice  of  a  Family  Council,  and  the  petition,  therefore, 
prayed  that  the  Master  would  fix  a  day  for  the  meeting  before  him  of  a  Family 
Council  of  the  emancipated  minor  for  the  purpose  of  authorizing  the  emancipated 
minor  to  concur,  with  the  assistance  of  his  Curator,  in  conferring  the  mortgages 
in  favour  of  the  Oriental  Bank  to  the  amount  of  £20,000,  against  the  estates 
Queen  Victoria.  Woodford,  and  Louisa,  or  against  any  other  estates,  if  necessary. 
in  order  to  secure  the  reimbursement  of  the  advances  which  the  Oriental  Bank  had 
already  made,  or  might  thereafter  make,  to  the  firm  of  Edward  Chapman  and  Co. 
In  consequence  of  this  petition  a  Family  Council  was  held  on  the  8th  of  Decern 
ber,  1854,  at  the  Master's  office,  under  his  presidency,  of  the  friends  of  the  eman- 
cipated minor,  who  being,  as  it  appears,  duly  sworn  to  give  their  opinion  on  the 
matter  submitted,  after  mature  deliberation  unanimously  declared  it  to  be  their 
opinion  that  the  emancipated  minor  should  be  authorized  to  concur,  with  the 
assistance  of  his  Curator,  in  conferring  the  mortgages  in  favour  of  the  Oriental  Bank 
to  the  amount  of  £20.000.  against  the  estates  Queen  Victoria.  [515]  Woodford,  and 
Louisa,  or  against  any  other  estates  if  necessary,  in  order  to  secure  the  reimburse- 
ment of  the  advances  which  the  Oriental  Bank  had  already  made,  or  might  there- 
after make,  to  (he  firm  of  Edward  Chapman  and  C"..  as  mentioned  in  the  petition. 
Application  was  then  made  to  a  Judge  for  an  Order  to  approve  and  confirm  the 
resolution  of  this  Family  Council,  and  it  is  contended  on  the  part  of  the  Respondents 
that  an  Order  to  this  effect  was  made  on  the  22nd  <>f  December,  1854  :  but  the 
Appellants  insist  that  there  is  no  sufficient  proof  of  any  such  Order  having  been 
made,  and  that  if  any  such  Order  was  made  it  was  not  legally  valid.  We  shall 
presentlv  have  occasion  to  refer  more  in  detail  to  these  matters;  but  it  will  be  more 
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convenient  firs!  to  pursue  the  historj  ol  the  case,     [u  pursuance  oi 
of  the  Family  Council  of  tin-  8th  of  December,   1854,  a  deed,  dated  the  - •  '> r d  of 
December,    lti54,  was   made  between   the  widow,  as   Executrix  and   li  i    her 

husband,   and   as   heiress   of   her   daughter,   and   acting   by   William    Hi. .v.    her 
Attorney,  and  the  boh  as  heir  of  his  father  and  his  sister,  and  as  a  minor  em 
pated,  and  acting  with  the  assistance  of  [lis  Curator,  and  authorized  to  concur  in 
the  deed  by  deliberation    of    the    Family  Council  held  before  the  Master    of    the 
Supreme  Court  on  the  8th  of  December  hi -t .  and  also  by  William  Hervey, 

his  Attorney,  and  Sholto  James  Douglas  as  Curator  of  the  emancipated  minor,  of 
the  one  part,  and  the  Respondents  of  the  other  part,  whereby,  after  reciting  that 
the  firm  of  Edward  Chapman  and  Co.  was  indebted  to  the  Respondents  to  a  very 
large  amount,  for  negotiable  effects  subscribed  or  endorsed  by  the  said  firm  and 
other  advances,  exceeding  in  the  whole  £20,000;  and  that  the  Respondents  [516] 
having  required  security  to  he  given  by  mortgage,  the  representatives  of  the  late 
Mr.  Chapman  could  not  but  accede  to  that  demand,  and  declared  t hat  they  were 
ready  to  give  the  mortgage  upon  the  estates,  being  the  property  of  the  late  Kdward 
Chapman  personally,  and  that  the  minor.  Chapman,  being  but  emancipated,  was 
obliged  to  have  recourse  to  a  Family  Council  for  the  necessary  authorization  to 
concur  in  the  grant  of  the  mortgage  in  question,  which  necessary  authorization 
had  been  given  as  thereinbefore  related,  the  widow  and  the  son.  and  Sholto  James 
Douglas,  as  Curator,  upon  the  emancipation  of  the  son.  mortgaged  the  estates 
Queen  Victoria,  Woodford,  and  Louisa,  to  the  Respondents  tor  securing  the  sum 
of  £20,000.  This  mortgage  was  registered  in  the  Island  on  the  27th  of  December. 
1854. 

On  the  24th  of  March.  1855.  the  son  attained  twenty-one.  By  a  deed  poll  under 
the  hands  and  seals  of  the  widow  and  the  son,  bearing  date  the  29th  of  March. 
1855,  and  reciting,  amongst  other  things,  that  they,  together  with  Atholl  Burnett, 
were  jointly  and  severally  entitled  to  several  estates  in  the  Island  of  Mauritius. 
and,  amongst  others,  to  the  said  estates.  Queen  Victoria,  Woodford,  and  Louisa, 
they  appointed  Atholl  Burnett  to  be  their  Attorney,  with  full  powers  to  sell,  mort- 
iratre,  and  deal  with  the  estates.  By  an  indenture,  bearing  date  the  7th  of  May. 
1855,  and  made  between  the  widow  of  the  first  part,  the  son  of  the  second  part. 
Atholl  Burnett  as  surviving  partner  of  the  firm  of  Edward  Chapman  and  Co.  of 
the  third  part,  Joseph  Whitehouse  of  the  fourth  part,  the  son  of  the 
fifth  part,  and  Robert  Michael  Laffan  of  the  sixth  part  ;  after  reciting  various 
transactions  under  which  R.  M.  Laffan  had  acquired  interests  in  and  had  come 
[517]  under  liabilities  in  respect  of  the  Testator's  estate,  and  that  it  had  been 
agreed  that  all  the  Testator's  real  and  personal  estate  should  be  vested  in  Laffan 
and  the  son.  subject  to  the  prior  subsisting  charges  affecting  the  same,  particulars 
whereof  were  mentioned  in  a  schedule  to  the  deed,  all  the  estates  and  property 
formerly  of  Edward  Chapman,  deceased,  or  of  Edward  Chapman  and  Co.,  including 
the  estates  Queen  Victoria,  Woodford,  and  Louisa,  were  conveyed  and  assigned  to 
the  son  and  R.  M.  Laffan  in  equal  shares,  subject  to  the  subsisting  charges  and 
incumbrances,  the  particulars  whereof  were  mentioned  in  the  schedule,  and  the 
exclusive  control,  management,  and  disposition  thereof  was  exclusively  vested  in 
R.  M.  Laffan  until  such  time  as  all  the  debts  and  liabilities  in  respect  of  the  estates 
and  property  should  have  been  satisfied,  with  all  proper  and  suitable  powers  and 
authorities  for  enabling  the  said  R.  M.  Laffan  to  carry  on,  cultivate,  and  improve 
the  same  to  the  best  advantage  :  and  with  full  and  uncontrolled  power  to  make 
such  arrangements,  by  sale  or  mortgage  of  the  same,  or  any  part  thereof,  as  to  him 
should  from  time  to  time  seem  meet  for  the  purpose  of  paying  off  or  otherwise 
discharging  the  said  estates  and  properties  from  the  several  charges  and  incum- 
brances affecting  the  same.  And  by  another  Indenture,  hearing  date  the  8th  of 
Mav.  1855.  and  made  between  the  widow  and  the  son  of  the  first  part.  Atholl  Burnett 
of  the  second  part.  R.  M.  Laffan  of  the  third  part,  and  David  Barclay  Chapmai 
on  behalf  of  the  Appellants'  firm  and  in  his  own  individual  capacity  of  the  fourth 
part,  after  referring  to  the  last-mentioned  deed  and  reciting  thai  on  the  1st 
January,  1856.  there  would  be  due  from  [518]  the  representatives  of  Edward  Chap- 
man and  firm  of  Edward  Chapman  and  Co.  to  the  Appellants  the  sum  of  £62,092 
18s.  2d.,  and  that  in  order  to  assist  R.  M.  Laffan  in  carrying  out  the  liquidation 
of  the  claims  on  the  estates,  the  Appellants  had,  in  consideration  of  the  estates  of 

995 


II  MOORE  N.S.,  619      CHAPMAN   V.   ORIENTAL  BANK  CORPORATION      LMi4 

Queen  Victoria,  Woodford,  and  "  Louisa,"  and  other  estates,  being  made  a  security 
for  the  said  sum  of  £62,092  18s.  2d.,  with  interest,  agreed  to  waive  calling  on 
the  representatives  of  Edward  Chapman,  deceased,  and  the  late  firm  of  Edward 
Chapman  and  Co.,  for  immediate  payment  of  the  said  sum  of  £62,092  18s.  2d., 
the  widow  and  son,  as  such  heirs  of  Edward  Chapman,  deceased,  with  the  consent, 
concurrence,  and  confirmation  of  R.  M.  Laffan  and  Atholl  Burnett,  charged  and 
hypothecated  unto  D.  B.  Chapman,  for  and  on  behalf  of  the  Appellants'  firm,  the 
estates  and  properties  therein  mentioned,  including,  amongst  others,  the  estates 
Queen  Victoria,  Woodford,  and  Louisa,  with  the  payment  of  the  sum  of  £62,092 
18s.  2d.,  with  interest  from  the  1st  of  January,  1856.  These  two  last-mentioned 
deeds,  however,  were  not  registered  in  the  Island  until  November,  1857.  In  the 
meantime  the  widow  had  married  again,  and  she  and  her  second  husband  had, 
by  deed  poll,  dated  the  11th  of  August.  1856,  appointed  James  Canonville  to  be 
their  Attorney,  with  full  powers  to  act  in  all  things  for  them,  both  in  their  own 
characters  and  as  representing  the  estate  of  Edward  Chapman,  and  two  instru- 
ments, dated  16th  of  November,  1855.  were  made  and  entered  into  between  Atholl 
Burnett  as  surviving  member  of  the  firm  of  Edward  Chapman  and  Co.,  and  as 
Attorney  for  the  son,  and  James  Canonville  as  Attorney  for  the  widow  of  the  one 
part,  and  James  Edward  Arlmthnot  [519]  acting  for  the  Respondents  of  the  other 
part,  by  one  of  which  instruments  the  estates.  "  Queen  Victoria."  "  Woodford," 
and  "  Louisa,"  and  other  estates  therein  mentioned,  were  charged  with  the  sum  of 
33,333  piastres,  and  by  the  other  of  which  instruments  other  property,  therein 
mentioned  was  charged  with  the  sum  of  66.666  piastres,  by  way  of  security  to  the 
Respondents  for  the  sum  of  177,159  piastres,  in  these  instruments  stated  to  be  then 
due  to  them  from  the  firm  of  Edward  Chapman  and  Co.  and  the  estate  of  Edward 
Chapman,  and  in  consideration  of  the  security  thus  given  the  Respondents  agree 
to  take  payment  of  the  said  sum  of  177.599  piastres  at  distant  days,  as  therein 
mentioned.  These  instruments  were  registered  in  the  Island  on  the  19th  of  Novem- 
ber. 1855,  before  the  registration  of  the  Appellants'  mortgage. 

By  a  subsequent  instrument,  dated  the  1st  of  December.  1859.  and  registered 
in  the  Island  on  the  2nd  February.  1860.  R.  M.  Laffan  confirmed  all  the  transactions 
which  had  taken  place  respecting  the  debt  due  to  the  Respondents,  and  a  fresh 
arrangement  was  entered  into  for  the  liquidation  of  the  debt  by  instalments,  as 
therein  mentioned,  and  by  this  instrument  the  debt  was  ascertained  and  declared 
to  amount  to  69,467  dollars  and  90  cents.  The  Queen  Victoria  estate  having  been 
afterwards  sold  at  the  suit  of  the  Appellants,  the  Master,  in  distributing  the  pro- 
ceeds of  the  sale  by  the  Orders  of  the  19th  July.  1861,  and  the  7th  of  February. 
1S62,  above  mentioned,  gave  priority  to  the  Appellants'  mortgage  of  the  8th  of 
Mav.  1855.  over  the  mortgages  made  to  the  Respondents:  but  the  Supreme  Court, 
by  its  Order  of  the  5th  of  August,  1862,  which  is  the  subject  of  this  appeal,  reversed 
the  judgment  of  the  Master,  and  [520]  ordered  that  the  mortgage  of  the  Respon- 
dents, meaning,  as  we  understand,  their  mortgage  of  the  23rd  of  December,  1854. 
should  have  priority  over  that  of  the  Appellants.  It  is.  as  we  have  already  said, 
from  this  Order  the  appeal  before  us  has  been  brought.  After  the  leave  to  appeal 
had  been  given,  and  on  the  29th  of  October.  1862.  upon  the  application  of  the 
Respondents  to  have  the  Order  of  the  5th  of  August.  1862.  carried  into  execution, 
a  further  Order  was  made  in  the  matter  with  The  consent  of  the  Appellants  and  Re- 
spondents, by  which  Order  it  was.  with  their  consent,  ordered  that  the  Order  of  the 
5th  of  August,  1862,  should  be  carried  into  execution  pending  the  appeal,  and  it 
was  with  the  like  consent  ordered  that  upon  the  Respondents  furnishing  their  own 
security  for  the  due  performance  of  such  judgment  or  Order  as  Her  Majestv  in 
Council  should  think  fit  to  make  upon  the  appeal,  a  warrant  for  payment  of  the 
whole  amount  of  the  claim  of  the  Respondents  in  principal,  interest,  and  costs. 
including  the  costs  in  all  the  various  suits  and  matters  connected  with  the  said 
claim,  should  be  issued  by  the  Master  upon  the  sale  price  of  the  estate,  and  bv  the 
like  consent  it  was  further  ordered  that,  upon  the  warrant  for  payment  being 
delivered  to  the  Respondents,  the  objection  made  by  them  to  the  memorandum  of 
distribution  of  the  sale  price  of  the  estate  "Woodford,"  should  lie  withdraw  ii.  and 
the  said  memorandum  finally  closed  by  the  Master  as  it  then  stood,  all  rights  of 
parties  beine  duly  reserved,  and  especially  all  the  rights,  claims,  and  mortgages 
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oi  the  Respondents  upon  the  other  property  of  the  late  Edward  Chapman,  until 

the  judgment  or  iirdcr  in  Council  of  Her  M  iji  rty  should  be  made  upon  th< 
appeal. 

[521]  In  determining  tl  re  may  lay  out  oi  consideration  the  mortgage 

of  the  30th  of  June,  1852,  in  which  the  Appellants  arc  now  alone  inti  rested,  then 
being  no  doubt  that  the  fund  to  be  distributed  is  more  than  sufficient  to  answer  what 
is  due  upon  that  n  _        ad  also  what  is  due  upon  the  mortgages  under  which 

the  Responde!  '  and  the  amount  which  is  claimed  by  the  Res]  being 

r.-d  by  their  mortgage  of  the  23rd  of  December.  lsr)4  ;  we  may  also  lay  out  of 
deration  all  q  -ted  with  their  mortgage  of  the  16th  of  November, 

1856     except    I  of   novation   and   account,   to   which   we  shall   presently 

refer.  These  matters,  then,  being  laid  out  of  consideration,  the  principal  qu- 
which  we  have  to  determine  in  this  case  is  the  validity  or  invalidity  of  the  Re- 
spondents' mortgage  of  the  23rd  of  December,  1854,  in  determining  which  question 
it  must  be  borne  in  mind,  not  only  that  that  mortgage  was  prior  in  date  to  the  mort- 
gage of  the  .vth  of  May.  1855,  under  which  the  Appellants  claim,  but  was  regis! 
m  the  Island  long  before  the  registration  of  that  mortgage,  and  that,  according 
to  the  laws  of  the  Island,  mortgages  take  priority  according  to  the  dates  at  which 
they  are  registered.  There  can  be  no  doubt,  therefore,  that,  setting  aside  the  matters 
above  referred  to,  the  Respondents,  if  their  mortgage  of  the  23rd  of  December,  1854. 
be  valid,  are  entitled  to  the  priority  which  has  been  awarded  to  them  by  the  Supreme 
Court,  and  it  was  upon  the  question  of  the  validity  or  invalidity  of  this  mortgage 
that  the  case  appears  to  have  been  principally  argued  in  the  Supreme  Court,  and 
was  mainly  argued  before  us. 

The  validity  of  this  mortgage  i^  impeached  on  the  [522]  part  of  the  Appellants 
on  several  grounds.  First,  that  there  was  no  sufficient  authority  for  convening  the 
Family  Council  which  was  held  on  the  8th  of  December,  1854.  Secondly,  that  the 
transaction  in  question  was  not  such  as.  according  to  the  provisions  of  the  Code 
Civil,  could  be  validated  by  the  resolution  of  a  Family  Council.  Thirdly,  that  there 
was  no  sufficient  proof  of  the  resolution  having  ever  been  homologated.  Fourthly. 
that  if  it  was  ever  homologated  it  was  not  homologated  by  the  proper  authority. 
And.  fifthly,  that  the  deed  of  the  23rd  of  December,  1854,  made  in  pursuance  of  the 
resolution,  was  not  in  conformity  with  it.  As  to  the  first  of  these  objections,  that 
there  was  no  sufficient  authority  for  convening  the  Family  Council,  this  Council 
was  convened  on  the  petition  of  the  mother  and  the  son  by  their  Attorney  and  of  the 
Curator  of  the  son.  and  we  rind  nothing  in  the  Code,  or  in  the  decisions  upon  it. 
which  throws  any  doubt  upon  the  power  of  these  parties  to  convene  it,  nor  was  any 
authority  warranting  such  a  doubt  referred  to  in  the  course  of  the  argument  before 
us.  It  was  said,  however,  that  the  powers  of  Attorney  given  to  Hervey  did  not 
authorize  him  to  take  this  step  on  the  part  of  the  widow  and  the  son  ;  but  looking  to 
the  terms  of  these  instruments  we  have  no  doubt  that  they  conferred  upon  him  full 
power  to  do  whatever  the  widow  and  the  son  could  themselves  have  done  in  the 
matter.  To  hold  that  they  did  not  authorize  Hervey  to  concur  in  convening  a 
Family  Council  would  be  to  put  too  narrow  a  construction  upon  them,  and  to  defeat 
one,  at  least,  of  the  purposes  which  it  is  sufficiently  clear  they  were  intended  to 
effect.  As  to  the  second  objection,  it  was  insisted  on  the  part  of  the  Appellants  that 
the  resolu-[523]  tion  of  a  Family  Council  could  not  give  validity  to  any  transaction 
on  behalf  of  a  minor  unless  the  transaction  was  for  the  minor's  benefit,  and  that  the 
security  in  this  case  being  for  an  antecedent  debt,  without  any  provision  for  further 
advances,  it  could  not  be  for  the  benefit  of  the  minor  that  it  should  be  given,  even 
if  there  was  sufficient  proof  of  the  debt  being  due,  which  it  was  insisted  there  was 
not.  We  have  no  doubt,  however,  that  when  this  Family  Council  was  held  there  was 
a  debt  due  to  the  Respondents  exceeding  the  sum  for  which  the  security  was  pro- 
posed to  l>e  given,  and  it  was  not  disputed  that  the  property  of  the  minor  was  liable 
to  the  payment  of  this  debt.  There  was  this  question,  then,  for  the  consideration  of 
the  Family  Council,  whether  it  was  not  more  for  the  benefit  of  the  minor  that  the 
security  should  lie  given,  than  that  his  property  should  be  exposed  to  proceedings 
for  the  recovery  of  the  debt  :  and  this  was  a  question  on  which,  in  our  opinion, 
a  Family  Council  might,  according  to  the  provisions  of  the  Code  Civil,  be  well  called 
upon  to  deliberate,  and  were  well  entitled  to  decide.     There  is  no  ground  whatever 
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for  supposing  that  the  Family  Council  acted  otherwise  than  in  the  bona  fide  exercise 
of  their  judgment,  and  we  see  no  reason  to  think  that  they  were  even  mistaken  in  the 
conclusion  at  which  they  arrived.  It  was  urged  on  the  part  of  the  Appellants,  in 
support  of  their  contention  on  this  part  of  the  case,  that  before  the  mortgage  in 
question  was  sanctioned  preliminary  inquiries  ought  to  have  been  made  as  to  the 
income  and  property  of  the  minor,  but  we  do  not  think  that  the  provisions  of  the 
Code  Civil  as  to  these  preliminary  inquiries  have  any  reference  to  such  a  trans- 
action as  the  present. 

[524]  We  come,  then,  to  the  questions  of  homologation.  Upon  this  part  of  the 
case  a  preliminary  question  was  raised  on  the  part  of  the  Respondents,  as  to  whether 
the  resolutions  of  Family  Councils  for  mortgages  of  minors'  estates  are  in  any  case 
required  by  law  to  be  homologated.  Upon  this  point  we  do  not  find  it  necessary 
to  give,  and  do  not  give,  any  opinion.  Passing  to  the  third  objection,  it  is  sufficient 
for  us  to  say  upon  it,  that  we  are  satisfied  by  the  evidence  that  the  resolution  in 
question  was  in  fact  homologated  by  a  Judge  in  Chambers.  The  fourth  objection, 
that  the  homologation  was  not  made  by  the  proper  Tribunal,  is  open  to  more  serious 
question.  By  the  Charter  of  Justice  of  the  Colony,  dated  the  13th  of  April,  1831,  it 
was  ordered  that  the  Supreme  Court  should  thenceforth  be  holden  before  three 
Judges  only,  and  that  the  Tribunal  de  Premiere  Instance  in  the  Island  should  hence- 
forth be  holden  by  and  before,  and  should  consist  of,  one  Judge,  to  be  called  the 
President  of  the  said  Tribunal,  and  one  other  Judge,  to  be  called  a  Judge  Suppleant. 
By  an  Order  in  Council,  dated  the  26th  of  April,  1845,  power  was  given  to  the 
Governor  of  the  Colony  by  any  Laws  or  Ordinances  to  be  by  him,  from  time  to  time, 
made  with  the  consent  of  the  Legislative  Council  of  the  Colony,  to  make  provision, 
amongst  other  things,  for  altering  and  amending  the  constitution  of  the  Supreme 
Court,  or  of  any  other  Court  within  the  Colony,  and  for  regulating  the  manner  of 
proceeding  in  such  Courts,  and  the  powers  and  authorities  of  the  Judges  and  officers 
of  the  said  respective  Courts.  By  an  Ordinance,  bearing  date  the  20th  of  March, 
1851,  and  made  by  the  Governor  of  the  Colony,  with  the  advice  of  the  Legislative 
Council,  for  altering  the  organization  of  the  Courts  within  the  [525]  Colony,  ;t 
was,  amongst  other  things,  enacted  as  follows: — Article  1.  That  the  Supreme  Court 
should  consist  of  one  Chief  Judge  and  two  or  more  Puisne  Judges.  Article  2.  That 
the  Supreme  Court  should  have,  and  it  was  thereby  invested  with,  all  the  powers, 
authority,  and  jurisdiction  possessed  and  exercised  by  Her  Majesty's  Court  of 
Queen's  Bench  in  England.  Article  3.  That  the  Supreme  Court  should  be  a  Court 
of  Equity,  and  it  was  thereby  invested  with  power  and  authority  and  jurisdiction 
to  administer  justice,  and  to  do  all  acts  for  the  due  execution  of  such  equitable 
jurisdiction.  Article  i.  That  the  Supreme  Court  should  have,  and  it  was  thereby 
invested  with,  full  original  jurisdiction  to  hear,  conduct,  and  pass  decisions  on  all 
matters  that  might  be  brought  and  might  be  depending  before  the  said  Court,  and 
that  the  Supreme  Court  and  the  Judges  thereof  should  sit  and  proceed  to  and 
conduct  and  carry  on  business  in  the  same  manner  as  the  said  Court  of  Queen's 
Bench  and  the  Judges  thereof ;  and  inasmuch  as  two  Judges  at  least  of  the  said 
Supreme  Court  were  required  to  form  a  quorum  for  all  purposes  of  the  full  Court, 
provisions  were  made  for  the  course  of  proceeding  in  the  event  of  a  difference  of 
opinion  between  such  two  Judges,  and  in  other  events  therein  mentioned;  and  it 
was  further  ordered,  that  the  Supreme  Court  should  have  an  Officer,  to  be  styled  the 
Master  thereof,  who  should  conduct  and  manage,  amongst  other  things,  therein 
mentioned,  assemblies  of  relations  or  of  creditors,  and  should  deal  with  matters  of 
inquiry  and  accounts.  Article  5.  The  Court  of  First  Instance  of  the  Colony  was 
thereby  abolished,  and  all  matters  then  depending  in  the  Court  of  First  Instance 
were  therein-  removed  to  the  Supreme  Court  to  be  continued,  heard,  and  decided, 
[526]  as  if  the  same  had  been  originally  brought  into  that  Court  by  way  of  appeal 
before  the  Supreme  Court.  Article  6.  That  the  duties  heretofore  performed  by  the 
Registrar  of  the  Court  of  First  Instance  should  be  thenceforth  performed  by  the 
Registrar  of  the  Supreme  Court.  By  Article  8,  District  Courts  were  to  be  estab- 
lished; and  by  Articles  9  and  11  appeals  from  the  District  Courts,  and  all  suits  and 
demands  wherein  the  subject  in  litigation  should  not  exceed  in  value  £100,  were  to 
be  heard  and  determined  before  one  Judge  of  the  Supreme  Court.  By  Article  12. 
the  office  and  functions  of  the  Ministers  Public  were  abolished  so  far  as  the  attend- 
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aim'  hi  the  Procureur-General  or  his  substitute  at  the  sitting  "f  the  Supreme  ' 

v  tin-  existing  law  required  on  pain  of  nullity,  except,  amongst  either  cases,  iii 
any  matter  connected  with  the  guardianship  of  any  minor. 

By  an  Order  in  Council,  dated  the  23rd  of  October,  1851,  ami  reciting  that  the 
provisions  of  this  Ordinance  wire  n  t   with  t he  Order  in  Council  of  the 

l.'ith  ni'  April,  1831,  ami  that  doubts  had  been  entertained  whether  all  of  such  pro 
visions  were  authorized  by  tin-  further  Order  in  Council  of  the  '26th  of  April,  1845 
it  was  ordered,  that  the  said  Ordinance  should  lie  and  the  same  was  thereby  ratified. 
confirmed,  and  finally  enacted;  and  it  was  provided  thai  it  Bhould  be  lawful  for  the 
proper  Legislative  authority  for  the  time  being  of  the  Colony,  to  repeal,  alter,  or 
amend  the  Ordinance  thereby  confirmed,  in  like  manner  as  it  was  or  at  any  time 
might  he  lawful  for  such  Legislative  authority  to  repeal,  alter,  or  amend  any  other 
'  Irdinance  duly  enacted  in  the  said  Colony.  By  a  further  Ordinance,  bearing  date 
the  llth  of  November,  1855,  and  made  by  the  Governor,  with  the  advice  and  con- 
[527]-sent  of  the  Council  of  Government  of  the  Colony,  after  reciting,  amongst  other 
tilings,  that  it  was  expedient  to  facilitate  and  promote  the  despatch  of  business 
before  a  Judge  at  Chambers,  and  to  remove  doubts  touching  the  jurisdiction  of  a 
Judge  at  Chambers  in  certain  matters,  it  was.  amongst  other  things,  enacted  as 
follows: — Article  2.  That  the  matters  sit  out  in  the  schedule  to  that  Ordinance  might, 
subject  to  the  discretion  of  the  Judge  in  any  particular  ease  to  refer  the  same  to 
the  Court,  he  thenceforth  finally  disposed  of  at  Chambers  by  a  Judge's  Order,  and 
that  such  Order  should  he  a  sufficient  authority  to  the  Registrar  of  the  Court  to 
thereon  a  rule  of  Court  ih  Piano.  Article  '■).  It  was  thereby  declared  that  ah 
matters  in  which  a  Judge's  order  or  authority  was  formerly  required  from  the 
President  of  the  Court  of  First  Instance,  or  President  of  the  Court  of 
appeal  (the  Supreme  Court)  previous  to  the  introduction  of  any  action 
before  either  Court,  and  all  matters  which  were  settled  at  Chambers  by 
the  President  of  either  Court  other  than  matters  in  which  jurisdiction  may  have 
been  driven  exclusively  to  the  district  Magistrate,  are  within  the  competence  of  a 
Judge  of  the  Supreme  Court.  In  the  schedule  to  this  Ordinance  there  were  enu- 
merated, amongst  other  matters,  applications  for  affirmations  of  deliberations  of 
Family  Councils,  and  applications  for  homologations  of  compromises  (Transaction*} 
under  Article  467  of  the  Code  Civil. 

-nich  are  the  Orders  and  Ordinances  on  which  this  question  of  homo!  nation  of 
the  resolutions  of  Family  Councils  by  a  single  Judge  of  the  Supreme  Court  sitting 
in  Chambers  depends.  It  is  only  necessary  to  add  that  the  evidence  satisfies  us 
that  before  the  abolition  of  the  Court  of  First  Instance  by  the  ( >nli-[528]  nance  of 
1851,  the  resolutions  of  Family  Councils  were,  according  to  the  practice  of  that 
Court,  homologated  by  the  President  of  the  Court  sitting  in  Chamber^  In  support 
of  the  objection  raised  by  the  Appellants  to  the  power  of  a  single  Judge  of  the 
Supreme  Court  sitting  in  Chambers  to  homologate  the  resolution  in  question,  it 
was  argued  that  the  Court  of  First  Instance  having  been  abolished  by  the  Ordiuam  u 
of  1851,  the  powers  and  practice  of  that  Court  fell  to  the  ground,  and  that  the  Ordi- 
nance gave  no  power  to  the  Supreme  Court  to  act  in  such  matters  by  a  single  Judge 
sitting  in  Chambers,  and  the  Ordinance  of  1855  was  relied  upon  in  support  of 
this  view. 

It  seems  to  us.  however,  that  the  Ordinance  of  1851  operated  to  transfer  to  the 
Supreme  Court  the  jurisdiction  in  these  matters  which  had  before  been  exercised 
by  the  Court  of  First  Instance :  and  although  that  Court  was  abolished  by  this 
Ordinance  we  see  nothing  in  the  Ordinance  which  could  prevent  the  Supreme  Court 
from  adopting,  as  it  appears  by  the  evidence  to  have  done,  the  practice  which  had 
prevailed  in  such  matters  before  the  Court  of  First  Instance  was  abolished  :  nor  do 
we  think  that  the  Ordinance  of  1855.  passed  as  it  was.  for  the  purpose  of  removing 
doubts,  ought  to  be  construed  as  an  affirmative  declaration  of  the  non-existence  of 
power  in  the  Supreme  Court  to  act  in  these  matters  by  a  single  Judge  sitting  in 
Chambers.  We  are  much  confirmed  in  the  opinion  we  have  formed  upon  this  ques- 
tion by  the  reference  in  Art.  4  of  the  Ordinance  to  the  practice  of  the  Court  of 
Queen's  Bench  in  this  country,  much  of  the  business  of  which  Court  is  transacted  by 
a   Judge  in   Chambi 

[529]  As  to  the  fifth  objection  to  the  validity  of  the  Respondents 
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that  it  was  not  in  conformity  with  the  resolution  vi  the  Family  Council,  this  objec- 
tion depends,  as  it  seems  to  us.  upon  the  construction  to  be  put  upon  the  resolution. 
It  was  argued  for  the  Appellants  that  the  resolution  ought  to  be  construed  in 
connection  with  the  petition  for  convening  the  Family  Council,  and  that  so  con- 
struing it.  the  purpose  must  be  taken  to  have  been  to  ensure  further  advances  being 
made  by  the  Respondents,  and  that  the  mortgage  in  question,  being  only  for  securing 
the  antecedent  debt,  without  any  express  provision  for  further  advances,  did  not 
fulfil  that  purpose:  but  the  true  construction  of  the  resolution  appears  to  us  to  be, 
that  a  mortgage  might  be  made  either  for  the  advances  which  had  been  already 
made  or  for  those  to  be  made,  the  security  given  for  the  past  advances  being  th 
inducement  for  the  making  of  further  advances  :  and  we  think,  therefore,  that  tiax. 
mortgage,  although  made  for  the  past  advances  only,  was  within  the  scope  of  the 
resolution. 

Another  objection  was  raised  to  the  Respondents"  claim  under  their  mortgage  of 
the  23rd  of  December.  1854,  upon  the  ground  that  the  securities  of  1855.  operated 
as  a  novation  and  extinction  of  the  debt  secured  by  this  mortgage:  but  looking  lo 
the  provisions  of  the  Code  Civil  on  the  subject  of  novation,  we  see  no  foundation  for 
this  argument. 

These  being  our  views  upon  the  object  ions  raised  by  the  Appellant-s  to  the  Re- 
spondents* mortgage  of  the  23rd  of  December,  1854.  it  is  not  necessary  to  consider 
how  their  case  would  have  stood  had  it  rested  only  on  their  security  of  1855.  fch 
prioritv  [530]  of  which  was  not  discussed  in  the  course  of  the  argument  before  us. 
nor  is  it  necessarv  to  enter  into  the  question  of  confirmation,  which  was  so  much 
discussed  at  the  Bar.  Our  opinion  is,  that  the  Order  under  appeal  is  right  in  so  far 
as  it  establishes  the  priority  of  the  Respondents"  mortgages  over  the  mortgage  to  the 
Appellants. 

The  question  of  priority  being  thus  settled,  there  remains  only  to  be  considered 
the  claim  on  the  part  of  tie  Appellants  to  have  the  Order  under  appeal  amended 
by  addinar  a  direction  for  an  account  of  what  is  due  on  the  Respondents'  mortgage. 
The  Respondents  insist  that  no  such  addition  ought  to  be  made  to  the  Order,  upon 
the  ground  that  by  the  Order  of  the  29th  of  October.  1862.  the  amount  to  be  paid  i  i 
them  was  fixed  at  the  sum  which  they  claimed  before  the  Master,  and  that  th's 
settlement  was  final  and  binding  upon  me  Appellants.  We  have  felt  much  difficulty 
upon  this  part  of  the  case,  nothing  appearing  upon  the  record  as  to  the  circum- 
stances under  which  this  Order  was  made.  From  the  form  of  these  proceedings, 
and  from  the  Order  under  appeal  being  confined  to  the  question  of  priority,  we 
think  it  highly  probable  that,  according  to  the  course  of  practice  in 
the  Supreme  Court,  the  question  of  priority  being  settled,  the  question 
of  account  remained  open  in  the  Master's  office,  or  that  the  account  which 
is  now  asked  was  waived  either  upon  the  original  hearing  before  the  Supreme  Court, 
or  when  the  Order  of  the  29th  of  July.  L862,  was  made,  and  in  either  of  these  cases 
it  would  not  have  been  proper  for  the  Supreme  Court  to  have  directed  the  account, 
and  would  be  wrong  for  us  to  do  so.  Moreover,  we  think  that  in  either  of  these 
cases  the  Appellants  ought  to  be  [531]  held  bound  by  the  Order  of  the  29th  of 
October,  1862.  as  settling  the  amount  due  on  the  Respondents'  mortgage.  If,  on  the 
other  hand,  the  question  of  account  was  not  open,  and  there  was  no  such  waiver  as 
above  suggested,  we  do  not  see  whv  it  was  not  competent  to  the  Appellants  to  apply 
to  the  Supreme  Court  for  the  account  which  we  are  now  asked  to  direct. 

In  this  state  of  circumstances  we  think,  that  the  best  course  we  can  take  is  to  keep 
this  question  open  for  the  consideration  of  the  Supreme  Court,  and  the  Order,  there- 
fore, which  we  shall  recommend  Her  Majestv  to  make  on  this  appeal  will  be.  to  dismiss 
the  appeal  without  prejudice  to  any  question  as  to  the  Appellants'  claim  to  have  an 
account  taken  of  what  may  be  due  upon  the  Respondents'  mortgages,  and  with  liberty 
to  the  Appellants  to  applv  to  the  Supreme  Court  as  they  may  be  advised  with  respect 
to  such  account,  and  with  a  direction  to  the  Supreme  Court  to  deal  with  such  applica- 
tion, in  the  event  of  the  same  being  made,  in  such  manner  as.  having  regard  to  the 
course  and  practice  of  the  said  Court  with  respect  to  matters  of  account  in  the  like 
cases,  and  to  the  circumstances  of  the  case,  to  the  said  Court  shall  seem  ju>t. 

A.8  to  the  sts  of  this  appeal,  we  think  that  the  appeal  having  failed  upon  the 
principal  question,  they  ought  to  be  paid  by  the  Appellants.  It  may  be  right  for  us 
to  add  that,  in  the  event  of  an  account  being  directed  in  consequence  of  this  Order. 
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we  apprehend  thai  it  oughl   to  extend  to  whal   is  due  on   both  the   Ri-spniuli-iits' 
mortgages,  and  that  it  is  only  in  consequence  of  tin'  form  ni'  the  ©rder  under  appeal 

we  have  said  nothing  as  to  tin-  priority  of  [532]  t he  Respondents.'  i tgage  of  L855, 

the  priority  of  which  over  the  Appellants'  mortgage  we  see  no  reason  to  doubt. 

[Mews'   Dig*,   tit.   COLONY,    II.    Particulab   Colonies,    It;.   Mauritius.     S.C.   13 

W.R.  622.] 


IN  BE  GOUCHER'S  PATENT*  [June  19,  L865]. 

The  power  given  to  the  Judicial  Committee  by  Statute,  7th  and  sth  Vict.  c.  69, 
s.  2  (enlarging  Statute,  5th  and  Gth  Will.  IV.  c.  83,  s.  -I.)  to  recommend  an 
extension  of  the  term  of  Letters  Patent  for  an  invention,  is  exhausted,  when 
an  extension  has  been  once  recommended  and  new  Letters  Patent  granted  ; 
and  the  Judicial  Committee  have  no  jurisdiction  to  entertain  a  petition 
for  a  further  prolongation  of  the  new  Letters  Patent. 

In  the  objections  tiled  by  the  Objectors,  this  point  was  not  taken.  Held  that  the 
objection  could  be  raised  on  the  application  to  fix  a  day  for  hearing  of  the 
petition. 

In  the  year  1862,  the  term  of  Letters  Patent  originally  granted  to  the  Petitioner 
in  November,  1848,  for  an  invention  of  a  machine  for  thrashing  corn  and  grain, 
was,  at  the  recommendation  of  the  Judicial  Committee,  prolonged  for  a  further  term 
of  three  years.  A  petition  was  now  presented  by  the  Patentee  for  a  further  prolonga- 
tion of  the  term  of  the  new  Letters  Patent,  on  the  ground  that,  owing  to  unforeseen 
difficulties  and  further  litigation  respecting  the  validity  of  the  Patent,  the  Petitioner 
had  been  wholly  unable  to  obtain  a  due  remuneration  for  his  expense  and  labour 
in  perfecting  his  invention,  and  that  the  exclusive  right  of  using  and  vending  the 
same  for  the  prolonged  period  of  three  years  had  not  sufficed  for  his  reimbursement 
and  remuneration,  but  that  if  a  further  extension  of  the  time  should  be  granted  to 
the  Petitioner  he  would  be  able  to  realize  an  adequate  remuneration. 

Objections  were  lodged,  which  in  substance,  alleged,  that  the  Patent  was  not  novel 
or  of  sufficient  public  utility  for  a  further  prolongation  of  the  term  of  the  new 
Letters  Patent,  and  denied  that  the  circumstances  stated  [533]  in  the  petition  had 
prevented  the  Petitioner  from  obtaining  a  sufficient  remuneration  for  his  invention. 

On  the  application  for  fixing  a  day  for  the  hearing  of  the  petition  coming  on, 
it  was  opposed  on  the  ground  that  the  jurisdiction  of  the  Judicial  Committee  had  been 
exhausted  when  the  extended  term  was  granted. 

Mr.  Grove,  Q.C.,  and  Mr.  Macuamara,  appeared  for  the  Petitioner.  Mr.  Webster. 
Q.C.,  Mr.  Aston,  and  Mr.  Macro ry  represented  the  Opponents,  and  The  Attorney- 
General  (Sir  R.  Palmer)  and  Mr.  W.  H.  Melvill,  the  Crown. 

The  Lord  Justice  Knight  Brtice. — Is  there  any  precedent  for  granting  a  further 
extension  of  the  term  of  Letters  Patent? 

Mr.  Grove,  Q.C. — None ;  but  I  submit  that  the  Petitioner  is  exactly  in  the  .same 
position  under  the  new  Letters  Patent  as  he  was  under  the  original  Letters  Patent. 
There  is  nothing  in  the  Statutes,  5th  and  6th  Will.  IV.  c.  83,  and  the  7th  and  8th  Vict, 
c.  69,  to  prevent  him,  before  the  expiration  of  the  term  of  the  new  Letters  Patent, 
petitioning,  again  and  again,  for  further  extension,  provided  such  extension  does 
not  in  the  whole  exceed  fourteen  years  from  the  expiration  of  the  original  Patent, 
All  we  ask  for  now  is,  that  a  day  be  fixed  for  the  hearing,  when  any  question  as  to 
your  Lordships'  jurisdiction  can  be  argued.  The  objection  now  taken  has  conic  by 
surprise,  as  it  was  not  taken  in  the  notices  of  opposition. 

[534]  The  Attorney-General. — A  prolongation  having  been  granted  by  this  Com- 
mittee under  the  powers  conferred  by  Statute,  7th  and  8th  Vict.  c.  69,  sec.  2,  the 
whole  jurisdiction  is  exhausted,  and  there  is  now  no  authority  to  entertain  such  an 

*  Present:  The  Lord  Justice  Knight  Bruce,  the  Lord  Justice  Turner,  and  Sir 
John  T.  Coleridge. 
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application  as  this.  The  power  given  by  section  2  is  discretionary,  and  is  limited 
to  a  grant  of  such  Letters  Patent  for  a  term  not  exceeding  fourteen  years;  which 
clearlv  has  reference  to  the  original  Letters  Patent.  No  reference  is  made  in  that 
Statute  to  a  succession  of  new  Letters  Patent,  which  manifestly  for  public  interests 
was  never  intended  to  be  allowed  toties  quoties  at  the  instance  of  the  Patentee:  as  it 
would  always  put  parties  who  oppose  to  great  expense;  which  circumstance  alone 
is  a  sufficient  reason  to  dispose  of  the  present  application  at  once. 

Mr.  Webster,  Q.C. — The  jurisdiction  being  by  Statutes,  oth  and  6th  Will.  IV. 
c.  83.  s.  4.  and  the  7th  and  8th  Vict.  c.  69,  sec.  2,  and  a  prolongation  of  the  original 
Letters  Patent  having  been  granted,  there  is  now  no  power  in  the  Judicial  Committee 
to  recommend  a  further  prolongation. 

The  Lord  Justice  Turner. — Although  in  point  of  form  this  is  an  application  to  fix 
a  day  for  hearing  of  the  petition,  their  Lordships  do  not  think  they  ought,  in  justice  to 
the  Petitioner  himself,  to  grant  the  application,  and  to  fix  a  day  for  the  hearing,  if  in 
their  judgment  that  hearing  would  be  of  no  possible  advantage  to  the  Petitioner  :  as 
the  consequence  would  be  only  to  involve  him  in  the  expense  of  examining  witnesses  on 
a  matter  upon  [535]  which  ultimately  their  Lordships  must  hold  they  have  no  juris- 
diction. They  think,  therefore,  that  this  is  the  proper  occasion  for  deciding  the 
question,  whether  there  is  or  is  not  jurisdiction  given  to  this  Committee  by  the 
Statute.  7th  and  8th  Vict.  c.  69,  to  extend  these  Letters  Patent  a  second  time.  And 
their  Lordships,  upon  looking  at  the  language  of  that  Statute,  are  of  opinion,  that 
there  is  no  such  power  given  them  by  the  Statute. 

The  second  section  of  the  7th  and  8th  Vict.  e.  69,  is  in  these  terms :  "  And  whereas 
it  is  expedient  for  the  further  encouragement  of  inventions  in  the  useful  arts  to 
enable  the  time  of  monopoly  in  Patents  "'  (a  strong  term,  showing  it  refers  to  the 
original  Patent)  "  to  be  extended  in  cases  where  it  can  be  satisfactorily  shown  that  the 
expense  of  the  invention  hath  been  greater  than  the  time  now  limited  by  law  will 
suffice  to  reimburse." 

The  expression.  "  the  time  now  limited  by  law."  refers,  in  their  Lordships'  judg- 
ment, to  the  term  granted  by  the  original  Patent:  not  the  term  granted  by  the 
original  Patent  with  an  extension,  which  has  been  before  granted,  added  to  it.     Then 
the  enactment  goes  on : — "  If  any  person  having  obtained  a  Patent  for  any  invention, 
shall  before  the  expiration  thereof  present   a  petition  to  Her  Majesty  in  Council, 
setting  forth  that  he  has  been  unable  to  obtain  due  remuneration  for  his  expense  ai  <1 
labour  in  perfecting  such  invention,  and  that  the  exclusive  right  of  using  and  vendii  g 
the  same,  for  a  further  period  of  seven  years  in  addition  to  the  term  in  such  Patent 
mentioned,"  (it  is  impossible  to  read  that  part  of  the  section  without  seeing  clearlv 
that  what  was  in  the  contemplation  of  the  Legislature  was  an  extension  of  [536]  the 
original  term,  and  not  an  extension  of  a  term  that  had  been  previously  extended.) 
"  will  not  suffice  for  his  reimbursement  and  remuneration,  then,  if  the  matter  of  such 
petition  shall  be  by  Her  Majesty  referred  to  the  Judicial  Committee  of  the  Privv 
Council,  the  said  Committee  shall  proceed  to  consider  the  same  after  the  manner 
and  in  the  usual  course  of  its  proceedings  touching  Patents:  and  if  the  said  Com- 
mittee shall  be  of  opinion,  and  shall  so  report  to  Her  Majesty,  that  a  further  period 
greater  than  seven  years'  extension  of  the  said  Patent  term  ought  to  be  granted  to 
the  Petitioner."  (referring,  therefore,  to  "  the  said  Patent."  and  we  can  find  nothi 
in  the  whole  section  as  to  any  "  said  Patent  "  except  the  Patent  originally  granted,) 
"  it  shall  be  lawful  for  Her  Majesty,  if  she  shall  so  think  tit.  to  -rant   an  extension 
thereof"  (that  is.  an  extension  of  the  original  Patent)  "  for  any  term  not  e\       d     " 
fourteen  years,  in  like  manner  and  subject  to  the  same  rules  as  an  cxtensioi     tor  a 
term  not  exceeding  seven  years  is  now  -ranted  under  the  powers  of  tin-  said  Act  of  I 
sixth  year  of  the  reign  of  His  late  Majesty." 

It  seems  to  their  Lordships  reasonably  clear,  upon  the  construction  of  this  sectii 
that  what  the  Legislature  had  in  contemplation  was  this:  There  was  power  given  bv 
the  original  Statute,  oth  and  6th  Will.  IV.  c.  8.'5.  to  extend  Patents  for  tin-  tern,  ..: 

years,  or  less;  ,-asis  might  arise,  probably  cases  had  arisen,  which  led  I 
amei  t  the  law.  in  which,  in  the  estimation  of  the  Judicial  Committee,  i 

further   period   of   seven    years   would    be   necessary   to   secure   to   the    Patentee  the 
remuneration  to  which  he  was  entitled.     The  Legislature,  therefore,  by  tin    second 
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section  of  the  7th  and  8th  Vict.  <■.  69,  has  given  power  to  the  [537]  Crown,  upon  the 
representation  of  this  Committee,  to  extend  the  period  foi   more  than  seven  years, 
up  tn  the  period  of  fourti  i  n  y<  ars.     But  < I i « 1  the  Legislature  intend  the  Comn 
in  any  case,  in  review  a  judgment  which  it  had  pronounced  on  the  hearing  of  a 
petition   for  an  md  to  grant  a   further  period  <>f  extension]     The: 

ng  in  tin-  Act  of  Parliament  to  show  thai  there  was  any  such  intention  enter- 
l  on  the  part  of  the  Legislature. 

This  Patent  lias  already  been  extended  for  a  period  of  three  years.     At  the  time 

Patent  was  extended  for  that  term  the  Committee  must  have  taken  into 

consideration  the  question,  whether  it  ought  to  be  extended  Eor  any  term,  and  they 

must  have  arrived  at  the  conclusion  at  that  time,  that  three  years  was  a  period  which. 

in  the  judgment  of  the  Committee,  would  be  sufficient  to  remunerate  the  Patentee. 

We  are  no\i  railed  upon  to  say  that  that  judgment  was  in  truth  an  insufficient 

judgment  ;  that  the  Committee  ought  to  have  granted  a  period  of    extension  longer 

years,  and,  as  far  as  it  appears,  upon  the  same  state  of  circumstances ; 

for  we  do  not  know  what  s] ial  circumstances  there  may  be,  not  having  the  evidence 

in  this  stage  before  us;  but,  at  all  events,  we  may  say.  upon  no  new  state  of  circum- 
stances arising,  though  we  do  not  say  that  such  new  state  of  circumstances  would  lie 
a  reason  for  our  acting  on  them.  If  their  Lordships,  on  the  hearing  of  this  present 
application,  were  to  extend  this  Patent  again  for  a  period  of  three  years,  what  would 
there  be  t"  prevent  the  Patentee  coming  again  at  the  expiration  of  such  second  period 
of  1  hree  years  Eor  a  furthei  extension  I  and  so  on,  again  and  again,  so  long  as  he  [538] 
i  light  be  within  the  period  of  fourteen  years  from  the  expiration  of  the  original 
Patent  ! 

'Pin  consequence  would  be,  that  all  the  subjects  of  Her  Majesty  interested  iu 
opposing  the  prolongation  of  Patents  might  be  compelled,  dt  anno  in  annum,  to 
come  here  to  oppose  the  applications  of  Patentees  for  extensions  of  their  Patents; 

any  number  of  applications  might  he  made  during  a  period  of  fourteen  years. 

Their   Lordships  cannot   think  that  that    inconvenience  could  have  escaped  the 

attention  of  the  Legislature,  and  they  think  the  Legislature  has.  with  sufficient 

clearness,  expressed  its  intention  on  the  subject.     We  are  of  opinioti.  therefore,  that 

the  application  for  the  appointment  of  a  day  for  hearing  must  be  dismissed,  and  with 

osts  of  the  Objectors,  but  not  of  the  Crown. 

[Mews'   Dig.  tit.  PATENT.  F.  Confirmation,   etc..   2.  Eenenal  and  Extension,   a. 

G(  n<  rally.  As  to  Extension  of  Patents  generally,  see  s.  2.">  of  the  Patents  Act.  ]>>:'. 
(Mi  and  17  Viet.  c.  :>7)  and  Privv  Council  Rates.  L897  (Stat.  R.  and  O.  1899, 
p.  1837.] 


[539]         ON  APPEAL  FROM  THE  ARCHES  COURT  OF  CANTERBURY. 

BRUGES   FRY    and    ROBERT-  AREATA.— A jipellants;    LEVI   TREASURE,— Re- 
spondent *  [February  2  and  3,  1865]. 

Where  there  are  two  Churchwardens,  one  cannot  sustain  a  suit  for  subtraction 
of  Church-rates,  without  the  concurrence  and  joinder  of  his  co-Churchwarden. 

Therefore,  where  one  Churchwarden  of  a  parish  instituted  a  suit  by  obtaining 
betters  of  Request,  procured,  as  they  tecited,  at  the  instance  of  the  two 
Churchwardens,  but  the  proxy  exhibited  by  the  Proctor  was  on  behalf  of  one 
Churchwarden  only,  his  co-Churchwarden  refusing  to  consent,  to  the  suit  : 
and  the  Defendant  appeared  under  protest  and  objected  to  the  suit,  for  the 
nonjoinder  of  both  Churchwardens,  it  was  held  by  the  Judicial  Committee 
(affirming  the  judgment  of  the  Court  of  Arches),  that  the  objection  was  well- 
founded,  and  that  the  suit  could  not  be  maintained  by  one  Churchwarden 
alone. 


*  Present  :   Lord  Cranworth,  Lord  Chelmsford,  the  Lord  Justice  Knight  Bruce, 
and  the  Lord  Justice  Turner. 
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The  general  rule  of  the  Ecclesiastical  Court  requires  every  proxy  to  be  signed  by 
the  party  himself,  or  bv  some  one  authorized  to  sign  for  him  [2  Moo.  P.C. 
,  X  S.  1  554} 

Letters  of  request  are  no  part  of  the  record,  and  are  recited  in  the  decree  cii 
the  parrv  complained  of  to  appear,  only  for  the  purpose  of  showing  how  the 
superior  Court  has  acquired  original  jurisdiction  [2  Moo.  P.C     N.S     5531 

This  was  a  cause  of  subtraction  of  Church-rate,  instituted  by  the  Appellants. 
Frv  and  Greata.  the  then  Churchwardens  of  the  parish  of  Cheddar  in  the  County 
of  Somerset  and  Diocese  of  Bath  and  Wells  and  Province  of  Canterbury,  against 
the  Respondent  of  the  same  parish,  a  ratepayer  and  inhabitant  thereof. 

The  suit  was  commenced  in  the  Arches  Court  of  Canterbury,  by  virtue  of  Letters 
of  Request  issued  as  [540]  therein  stated,  at  the  instance  of  both  the  Appellants,  and 
under  the  hand  and  seal  of  the  "Worshipful  Charles  Walter  Bagot.  Clerk,  M.A.. 
Yicar-General  of  the  Right  Hon.  and  Rev.  Robert  John  Baron  Auckland,  Lord  Bishop 
of  Bath  and  Wells. 

The  decree  of  the  Arches  Court  of  Canterbury,  citing  the  Defendant  in  the  Court 
below  to  appear  in  the  suit,  was  returned  by  the  Proctor  for  the  Appellants,  the 
Plaintiffs  in  the  Court  below :  and  the  same  Proctor  afterwards  exhibited  a  proxy, 
under  the  hand  and  seal  of  the  Plaintiff,  Greata,  and  alleged  that  the  Plaintiff.  Fry. 
proceeded  no  further  in  the  suit.  Fry  was  not.  however,  dismissed  from  the  sui: 
all  the  subsequent  proceedings  had  in  the  suit  were  as  originally  entitled. 

The  Defendant  appeared  in  the  suit,  but  under  protest  to  the  constitution  of 
cause,  and  an  Act  on  petition  was  on  his  behalf  filed,  extending  the  protest :  wherein  he 
alleged,  that  any  amount  assessed  upon  him  as  a  Church-rate,  was  due  (if  at  all)  to  Fry 
andGreata  in  their  corporate  character  of  Churchwardens  of  the  parish,  and  that  in 
proceeding  to  enforce  payment  of  any  rate  alleged  to  be  due  from  him.  Fry  and  Greata 
were  bound  bv  law  to  proceed  jointly.  That  Fry  was  then  no  party  to  the  suit,  and. 
therefore,  that  the  same  was  not  properly  constituted,  and  he  prayed  to  be  disr:.  -  - 
therefrom-  Both  parties  wrote  to  the  Act.  the  proceedings  upon  which  were  sub- 
sequently concluded :  and  the  Proctor  for  the  Plaintiffs  brought  in  a  further  proxy 
under  the  hand  and  seal  of  the  Plaintiff.  Greata,  only  as  acting  on  behalf  of  himself 
and  the  co-Plaintiff  Fry. 

The  questions  raised  by  the  Act  on  petition  having  [541]  been  argued,  the  Court, 
after  deliberation,  pronounced  for  the  protest,  and  condemned  the  Plaintiff.  Greata. 
in  costs.  The  following  judgment  was  delivered  by  the  Dean  of  the  Arehe- 
Right  Hon.  Dr.  Lushington  1 : — "  It  appears  that  Greata  and  Fry  are  the  Church- 
wardens of  a  parish  in  Somersetshire,  and  that  application  was  made  for  Letters 
of  Request  in  a  cause  of  substraction  of  Church-rate.  These  Letters  of  Reque- 
dated  the  6th  of  February,  186-1,  and  therein  it  is  stated,  that  a  suit  is  about  to 
be  promoted  by  both  Churchwardens.  There  is  no  evidence  whatever  that  this  i*  a 
true  statement;  that  is,  that  both  Churchwardens  proposed  to  promote  such  s.'it. 
Two  proxies  have  been  exhibited  in  this  case.  The  first  is  dated  March  the 
1864,  and  a  most  slovenly  instrument  it  is:  it  was  originally  intended  to  be  a 
proxy  on  behalf  of  Greata  and  Fry,  but  it  is  altered  into  a  proxy  on  behalf  of 
Greata  only.  The  other  proxy  is  dated  June  6th.  1864.  and  is  signed  by  G.  eata 
only.  It  purports  to  be  a  proxy  on  behalf  of  himself  and  Fiy,  but  not  being  «.-x- 
bv  Frv.  it  is  altogether  null  and  void  as  relates  to  him.  It  appears  that  upon  the  18th 
of  April.  Mr.  Pritchard  exhibited  the  proxy  of  March  4th,  and  alleged  that  he  pro- 
ceeded no  further  for  Fry :  so  far  as  there  is  any  evidence  in  the  cause  ho 
did  proceed  for  Fry  with  his  consent.  Mr.  Crosse,  a  Proctor,  then  appeared  for  the 
partv  cited,  but  under  protest.  He  alleged  that  the  Churchwardens  were  bound 
bv  law  to  proceed  jointly,  and  that  Fry  was  now  no  party  to  this  suit,  and,  therefore, 
he  prayed  that  the  party  cited  might  be  dismissed.  The  answer  on  behalf  of  the 
Proctor  for  Greata  alleges,  that  the  Churchwardens  in  their  corporate  capacity 
are  Trustees  for  the  Parish,  and  that  the  suit  is  rightly  constituted  in  their  joint 
[542]  names  :  and  it  then  craves  leave  to  withdraw  the  allegation  that  Fry  proceeded 
no  further  in  the  cause.  The  reply  is  shortly  this,  that  there  has  been  no  proxy 
from  Fry,  and  no  personal  appearance.  Xow,  so  far  as  I  am  able  to  make  out  the 
-  of  the  ia-e.  not  only  did  Fry  never  execute  a  proxy,  but  he  never  sanctioned 
any  proceedings  on  his  behalf,  and  the  withdrawal  of  Fry's  name,  so  far  as  appears, 
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was  as  little  authorized  as  an  appearance  on   bis  behalf.     Briefly,  however,  Fry 

never  authorized  the  insi  itut  ion  of  this  suil  ;  and  the  quesl  ion  is  simply  this,  v.  hether 

one  churchwarden   (then'   being   two)   can    maintain    a    suil    in    his  own    name   alone. 

without  that  of  his  co-Churchwarden.     There  is  also  a   further  question,  wh 
there  be  any  means  of  compelling  the  co-Churchwarden  to  join.     It   is  admitted 

that  there  is  no  ease  to  lie  found  settling  this  i|Urstion   either  way,  OH   t] Q6  band 

no  precedent  of  a  Churchwarden  suing  alone,  on  the  other  none  thai  he  may  not 

sue  alone.  Many  cases  wen'  cited  ai  the  Bar,  hut  they  appear  to  me  to  bave  so  remote 
an  application  to  the  case  before  the  Courl  thai  I  do  ool  deem  it  necessarj  to  notice 
them.     In  the  Hooks  it  is  said,  that  the  Churchwardens  are  a  quasi  corporation; 

but  what  is  the  precise  meaning  of  thai  term  1  cai I  say ;  it  is  infinitely  too  loosi 

and  vague  to  be  tangible.     The  case  bearing  mosl  nearly  upon  the  present  question 
is  thai   m  (Yoke's  Reports  .lac  I.,  p.  234,  Starkey  v.  Berton.     It   is  thus  stated:  — 
"  The  case  was.  two  ( 'l,u  reli  w  n  nlcns  sue  in  the  Spiritual  Court  for  a  levy  toward 
the  reparation  of  their  Church;  and  had  a  sentence  io  recover,  and  costs  assessed. 

The  one  rcleaseth,  the  other  sues  for  the  costs;  and  there  this  release  was  plead,  d 
and  disallowed;  whereupon  he  prays  a  prohibition,  and  all  the  [543]  matters  being 
disclosed  in  the  prohibition,  the  Defendant  thereupon  demurred  in  law.  It  was  now 
mined  that  this  release  by  the  one,  being  in  the  personality,  should  discharge  the 
entire.  Rut  it  is  resolved  by  all  the  Court  to  the  contrary:  for  Churchwardens 
have  nothing  but  to  the  use  of  the  parish,  and,  therefore,  the  Corporation  consists 
in  the  Churchwardens;  and  the  one  solely  cannot  release,  nor  give  away  the 
goods  of  the  Church ;  and  the  costs  are  in  the  same  nature,  which  the  one  without 
the  other  cannot  discharge.'  Now,  certainly  this  ease  does  bear  some  analogy  to  the 
present  question,  for  if  one  Churchwarden  cannot  release,  it  is  difficult  to  undei 
stand  why  he  should  be  able  to  institute  a  suit  alone.  I  have  endeavoured  to  throw- 
light  upon  this  question  by  reference  to  what  would  be  done  in  actions  at  Common 
Law,  and  the  result  is,  it  would  be  necessary  for  both  Churchwardens  to  join.  If 
the  question  was  why  it  was  so  necessary,  much  might  be  said  on  both  sides.  On  the 
one  hand  that  it  was  indispensable  for  the  due  recovery  of  Church-rates,  or  to  obtain 
justice  in  other  matters;  on  the  other,  that  it  would  be  dangerous  to  allow  one 
Churchwarden  to  sue  without  the  concurrence  of  his  co-Churchwarden,  or  the  Vestry, 
as  it  might  be  that  the  parish  might  be  subjected  to  the  risk  of  unnecessary  litiga- 
tion and  also  to  costs;  or  it  might  be  that  the  Churchwarden  had  good  reason  for 
declining,  as  a  conviction  that  the  rate  was  not  valid.  It  was  very  ably  contended 
by  Counsel,  that  at  Common  Law  means  might  be  found  to  compel  the  use  of  the 
name  of  the  recusant  Churchwarden;  but  I  am  not  satisfied  (although  I  have  made- 
due  inquiry)  that  this  could  be  done.  But  be  that  as  it  [544]  may,  I  certainly  am 
not  armed  with  the  same  authority  as  a  Court  of  Common  Law.  I  have  no  authority 
for  holding  that  it  is  competent  to  this  Court  to  adopt  the  measures  to  which  a  Court 
of  Common  Law  might  resort  in  such  a  case.  Tins  suit,  therefore,  having  been 
instituted  without  the  consent  of  Fry  and  by  one  Churchwarden  alone,  and  there 
being  no  precedent  for  such  a  suit,  I  do  not  deem  myself  justified  in  attempting  to 
create  one.  I  must  pronounce-for  the  protest.  The  Queen's  advocate  has  invited 
me  to  declare  my  opinion,  whether  there  be  not  some  remedy  in  such  a  case  as  this.  I 
decline  to  accept  the  invitation.  It  would  be  extremely  rash  in  me  to  pronounce 
any  opinion,  whether  a  remedy  may  not  be  found  at  Common  Law  by  Mandamus 
or  otherwise.  And  with  regard  to  proceedings  against  the  recusant  Churchwarden 
in  this  Court,  it  would  be  still  more  rash  to  declare  an  opinion  upon  a  new  question 
never  argued  before  me.  If  I  am  right  in  the  judgment  I  have  now  given,  I  am  well 
aware  that  in  some  cases,  though  by  no  means  universally,  proceedings  for  the 
recovery  of  Church-rates  might  be  injuriously  affected,  but  this  I  take  to  be  the  conse- 
quence of  the  state  of  the  law;  that  no  legislative  measures  have  ever  been  taken  to 
accommodate  the  law  to  the  great  changes  in  all  that  relates  to  Church-rates.  Many 
are  the  Statutes  which  provide  for  the  assessment  and  collection  of  Poor-rates,  none 
as  to  Church-rates,  at  least  of  importance.  I  must  be  content  with  administering 
the  law  such  as  I  believe  I  have  ascertained  it  to  be. 

The  present  appeal  was  brought  against  this  sentence. 

[545]  The  Queen's  Advocate  (Sir  K.  Phillimore,  Q.C.)  and  Dr.  Pritchard,  for 
the  Appellants. — This  is  a  case  primat  impressionis,  and  one  of  infinite  import  am  e 
in  all  matters  relating  to  the  duties  and  office  of  Churchwardens.     The  question 
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•  g  whether,  where  a  >uit  has  been  commenced  by  the  two  Churchwardens  and  one 
declines  to  proceed,  the  other  Churchwarden  can  continue  and  maintain  the  suit, 
either  singly,  or  in  the  joint  names  of  himself  and  his  co-Churchwarden.  The  Court 
below  has  held  that,  there  being  two  Churchwardens,  one  Churchwarden  alone  cannot 
maintain  a  suit,  and  that  the  Court  has  no  power  to  compel  the  recusant  Church- 
warden to  join  in  a  suit  so  commenced.  The  consequence  is.  if  this  be  law. 
that  no  Church-rate  can  be  enforced  in  any  case  where  there  is  a  dissentient  Church- 
warden, or  any  proceedings  taken,  in  such  circumstances,  to  uphold  or  enforce 
the  authority  of  the  office.  That  is  a  very  serious  result,  and  requires  the  most 
careful  consideration.  Now.  the  circumstances  out  of  which  the  question  arises 
are  very  simple.  The  suit  commenced  by  Letters  of  Request,  issued  at  the  instance 
of  both  Appellants,  and.  as  recited  in  the  Letters,  at  the  petition  of  the  Proctor  of 
both  Churchwardens.  The  decree  was  returned  by  the  Proctor  for  both  of  them 
and  the  suit  was  commenced,  entitled  in  the  names  of  both  Churchwardens.  "  Fry 
and  Greata  v.  Treasure."  and  still  continues  so.  It  is  true  that,  subsequent  to  the 
decree  for  the  Letters  of  Request,  the  Proctor  of  the  Appellant.  Fry.  declared  on 
behalf  of  his  party,  that  he  proceeded  no  further  in  the  suit,  whereupon  the  present 
Respondent  appeared  under  protest,  and  in  his  Act  objected  that  Fry  being  [546] 
no  longer  a  party  to  the  suit  the  same  was  improperly  constituted,  as  the  amount  of 
the  Church-rate  assessed  upon  him  was  due,  if  due  at  all.  to  both  Church-wardens,  in 
their  corporate  character,  and  could  only  be  sued  for  or  enforced  by  them  jointly. 
This,  however,  was  after  the  proxy  filed  on  behalf  of  Fry  and  Greata.  the  two  Church- 
wardens, and  which  appears  to  have  been  afterwards  altered  by  erasures  and  made 
applicable  to  Greata  alone,  the  genuineness  of  which  the  learned  Judge  of  the  Court 
below  seems  to  doubt,  for  he  calls  it  "a  most  slovenly  instrument."  It  was  after  the  pro- 
test that  further!  proof  was  brought  in  on  behalf  of  the  Appellant.  Greata.  who,  in  his 
answer  to  the  Respondent's  Act  on  protest,  insists  that  he  and  his  co-Churchwarden 
are,  in  respect  of  the  rate  in  question.  Trustees  for  the  parish,  and  that  as  such  he 
is  entitled  to  continue  the  suit  in  their  joint  names  and  on  behalf  of  himself  and  Fry. 
The  objection  comes  from  Treasure  :  it  is  not  made  by  Greata.  to  whom  the  conduct 
of  the  cause  belongs :  he  only  alleges  by  his  further  proxy  that  Fry  proceeds  no 
further  in  the  cause,  which  implies  his  having  already  taken  a  part  in  the  cause. 
The  proxy,  though  required  by  the  129th  Canon  to  be  exhibited  at  the  institution 
of  the  suit,  is  in  practice  verv  rarely  so  produced.  Burn's  Ecc.  Law.  Vol.  III.  tit. 
"  Practice."  [9th  Edit.] 

Xow.  though  there  is  no  express  decision  to  be  found  in  the  Books  either  way. 
yet  we  maintain,  by  analogy  and  upon  principle,  that  it  is  competent  for  one  Church- 
warden to  sue  in  the  name  of  his  co-Churchwarden  and  his  own.  By  the  Common 
Law.  Churchwardens  are  not  a  Corporation,  they  have  none  of  the  attributes  or 
incidents  of  a  Corporation,  no  corporate  name,  no  seal,  no  power  to  sue  or  be  sued, 
except  jointly.  [547]  Rogers  on  Ecclesiastical  Law.  p.  247  :  Viner's  Abr.  tit.  "  Church- 
wardens." A.  p.  525.  The  Statute.  59th  Geo.  III.  c.  19.  sec.  17.  only  makes  Church- 
-.vardens  a  quasi  corporation  for  the  purposes  of  that  Act.  namely,  of  taking  and 
holding  lands  and  buildings  for  the  use  of  the  parish.  Under  that  Statute  they 
cannot  execute  leases  as  a  body  corporate.  Phillip*  v.  1'earce  (8  D.  and  R.  13, 
S.C.  :  5  Bar.  and  Cress.  433).  They  are  in  legal  language  only  a  quasi  corporation, 
for  the  benefit  but  not  for  the  prejudice  of  the  Parish.  Grant  "  On  Corporations." 
p.  4.  Gouldsworth  v.  Knights  (11  Mee.  and  Wels.  337).  They  are  merely  Trustee* 
with  exceptional  powers,  when  the  ordinary  powers  of  Trustees  are  inadequate. 
Year  Book.  12  Hen.  TIL,  fol.  27:  13  Hen.  Yll..  fol.  9.  Starlet/  v.  Bert  on  (Cro. 
Jac.  234  :  S.C.  Yelv.  172).  and  QuilterY.  Newton  (Cath.  151).  are  the  only  cases  where 
one  Churchwarden  has  sued  alone,  and  both  cases  show  that  where  the  right  to 
sue  is  vested  in  two  persons,  one  only  shall  not.  at  his  whim  and  pleasure  by  refusing 
to  sue.  deprive  the  other  of  a  right  to  which  he  would  otherwise  be  entertained. 
'  '  er  (2  bee's  Cases,  388),  Lopez  da  Rosa  v.  Be  Pinna  (2  Lee's  Cases,  note. 

390).  In  Liddell  v.  Westerton  (Moore's  Spec.  Rep.,  p.  12)  the  Churchwardens  were 
on  opposite  sides.  The  course  at  Common  Law.  where  necessary  parties  to  a  suit 
will  not  join,  is  to  allow  the  action  to  proceed,  upon  the  unwilling  party  being 
indemnified  against  any  costs  to  which  he  mav  become  liable.  Unary  v.  Muck-low 
(10  Bingh.  23),  Exp.  Turquand  (2  Mon.  Dea.  and  De.  G.  175).  Whitehead  v.  Hughes 
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(2  Cr.  and  Mee,  318),  Auster  v.  Holland  (15  L.J.  <,'.!(.  229),  .1/.//'.-/"/'  v.  77,.,/,. 
DowL  ]'.('.  232),     The  Appellant,  Greata,  had  at  any  rate  an  implied  authority  to 
use  [548]  Fry's  name,  and  the  Court  below  could  have  compelled  Fry  to  allow 
be  used. 

Then,  regarding  lie  practice  of  the  Ecclesiastii  al  Court,  we  contend  that  it  was 
not  open  to  the  Defendant  to  take  this  object  ion.     The  suit  «  as  enl  itled  in  the  usual 
and  regular  form.     As  regards  the  validity  of  the  proxy,  a  proxy  is  sufficienl  which 
affords  satisfactory  evidence  of  the  authority  under  which  the  Proctor  profi 
to  be  acting,  thai  is  the  definition  given  in  the  Books  of  p  E 

Courts.  Oughton's  Ordo.  tit.  12,  pp.  31,  33;  Cootes'  Eccl.  Prac.  p.  260;  ; 
Canon;  Burn's  Eccl.  Law,  Vol.  III.  377  [9th  Ed.];  The  Orders  of  the  Court.  5  and  7 
of  1830.  It  may  be  produced  at  any  stage  of  th  •  cause,  and  need  not  be  produced 
unless  called  for.  Pranhard  v.  Dear!,  il  Bag.  Ecc.  Rep.  185),  CoUett  v.  Collett 
(3  Curt.  73.")).  Kirkhoust  v.  Fawhener  (2  Lee's  Cases,  325).  Here  il  was  not  required, 
nor  does  it  appear  to  have  been  produced  till  after  the  Act  on  protest  on  behalf  of  tin- 
Defendant,  alleging  that  he.  Fry,  proceeded  no  further  in  the  suit,  and  then  it 
appears  mutilated  and  full  of  errors.  That  was  an  informal  mode  of  proceeding  . 
he  should  have  moved  to  withdraw  his  proxy  and  to  be  dismissed  from  the  suit,  which 
he  never  has  done.  A  party  once  on  the  record  cannot  be  dismissed  except  bj  a 
decision  of  the  Court.  Pan-chard  v.  Weger  (1  1*1 1  i  11.  212),  Sanders  v.  Wigston 
I  1   Robert.  160). 

Dr.  Deane.  Q.C.,  and  Mr.  J.  Brown,  for  the  Respondent. 

A  question  of  practice  arises  here,  which  has  been  determined  by  the  learned 
Judge  of  (lit-  Court  below,  the  highest  authority  in  Ecclesiastical  practice  to  be 
found.  The  Letters  of  Request,  relied  upon  by  the  [549]  other  side  as  showing 
the  proper  joinder  of  the  parties,  cannot  be  used:  they  are  no  part  of  the  record, 
and  are  obtained,  as  a  matter  of  course,  by  the  party  applying  without  any  authority 
from  his  co-Plaintiff.  Their  only  effect  is  to  give  the  Arches  Court  jurisdiction 
by  force  of  the  Statute,  23rd  Hen.  VIII.  c.  9.  If  the  application  is  not  properly 
authorized,  all  proceedings  based  upon  them  are  invalid.  The  decree  in  this  case 
and  citation  are  both  bad  and  void  as  against  the  Appellant.  Fry.  He  never  was 
properly  before  the  Court,  and  could  not,  if  he  had  applied,  have  been  dismissed 
from  a  suit  in  which  he  had  no  interest.  His  act  on  protest  refusing  to  join  Great;: 
was  the  proper  form  of  disclaimer,  and  released  him  from  all  responsibility  in  the 
matter.  But  the  suit  itself  was  imperfect  and  informal  without  his  joinder,  ami 
could  net  be  proceeded  with.  Burn's  Eccl.  Law.  tit.  "  Proctor,"  Vol.  III.  p.  376-7  ; 
Com.  Law  Proc.  Act,  loth  and  16th  Vict.  c.  76.  sec.  35.  The  proxy  required  by  Hi. 
129th  Canon  is  equivalent  to  the  old  warrant  of  attorney.  Comyn's  Dig.  tit. 
"  Attorney,"  B.  7.  :  ,',..  tit.  "  Amendment  "  E..  "  Warrant  of  Attorney."  In  all  the 
cases  cited  on  the  other  side  the  Churchwardens,  in  the  plural,  are  named, 
include  the  cases  of  Starhey  v.  Briton  (Cro.  Jac.  234)  and  Quitter  v.  Newton  (Cath. 
151).  There  is  no  instance  to  be  found  of  a  suit  being  carried  on  except  by  the 
two  Churchwardens,  if  there  are  two.  They  are.  at  least  for  the  purposes  of  suimj 
or  being  sued,  a  Corporation.'  Prideaux's  Churchwardens'  guide,  pp.  34-5.  Tit. 
non-joinder  of  parties  may  be  objected  to  by  either  side.  Rice  v.  Shute  (Bun. 
2611:  1  Smith's  Leading  Cases.  287).  Cabell  v.  Vaughan  (1  Will.  Saun-1.  2 
[550]  Here  Greata  had  no  power  to  pledge  the  credit  of  his  i  .-Churchwarden  a-  a 
co-Plaintiff,  or  to  render  him  liable  to  costs,  without  his  consent.  NorthivadU  v. 
Bennett  (2  Cr.  and  Mee.  316)).  The  case  of  The  Queen  v.  Fenton  (1  Q.  Ben.  Rep. 
180)  was  under  the  Statute  53rd  Geo.  III.  c.  127.  sec.  7.  which  enables  Justii 
the  Peace  to  adjudicate  on  charges  for  non-payment  of  Church-rate  upon  the 
plaint  of  any  Churchwarden  or  Churchwardens  who  ought  to  receive  and  collect 
the  same:  and  it  was  there  held,  that  the  Justices  might  act  upon  the  complaint  of 
one  Churchwarden,  though  in  a   parish  having  several. 

If  the  practice  requires  alteration,  Greata  should  have  taken  steps  to  g<  I  Fry 
to  consent  to  his  name  being  used,  or  to  enable  him  to  proceed  without  Frv.  The 
objection  was  rightly  taken  by  Treasure,  and  at  the  proper  time.  Comyn's  Dig. 
tit.  "Abatement."  He  had  no  interest  in  defeating  the  suit,  and  any  liabilitv 
for  costs  if  Greata  should  prove  insolvent  would  fall  on  him.  Greata 
had    no    right    to    use    Fry's    name    without    his    consent;    he    was    not    Agent, 
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ex   i.  Fry.       Story   on  Agency,   sees.    141-3.       But   Greata   has  ad- 

mitted the  validity  of  the  objection  by  exhibiting  a  further  prosy  in  his  own  name 
only.  If  a  Churchwarden  wrongfully  refuses  to  join  in  a  suit,  he  may  be  removed 
from  his  office.  Prideauxs  Churchwardens"  guide,  pp.  95,  96,  97;  Lamb's  Office  of 
Churchwardens,  sec.  3. 

Judgment,  having  been  reserved,  was  now  pronounced  by 

Lord  Cranworth  (Feb.  11.  1S65V — The  question  raised  in  this  case  was  as  to  the 
right  of  one  of  two  Churchwardens  to  use  the  name  of  his  [551]  co-Churchwarden, 
in  a  suit  against  a  Parishioner  for  substraction  of  Church-rate. 

The  case  came  before  the  Court  of  Arches  by  Letters  of  Request  from  the  Dk 
of  Bath  and  Wells,  purporting  to  have  been  issued  at  the  special  instance  and  desire 
of  Fry  and  Greata.  the  Churchwardens  of  the  Parish  of  Cheddar  in  that  diocese. 
The  decree  of  the  Court  of  Arches,  citing  the  Defendant.  Treasure,  a  Parishioner 
of  Cheddar,  to  appear  and  answer  a  charge  of  substraction  of  Church-rate,  issued 
pursuant  to  these  Letters  of  Request,  which  purported  to  have  been  accepted  on  the 
petition  of  the  Proctors  of  Fry  and  Greata.  This  decree  bears  date  the  16th  of 
February,  1864. 

On  the  ISth  of  April.  1864,  the  decree  was  returned  by  the  Proctor  of  Greata. 
who  then  exhibited  a  proxy  under  the  hand  and  seal  of  Greata  only,  alleging  that  Fry. 
whom  he  described  as  the  other  of  his  parties,  proceeded  no  further  in  the  cause. 

On  the  same  day  Treasure,  the  Defendant,  appeared  by  his  Proctor  under 
protest,  alleging  that  the  suit  was  improperly  constituted,  inasmuch  as  it  was  the 
suit  of  Greata  alone,  and  not.  as  it  ought  to  have  been,  of  Fry  and  Greata  jointly. 

A;  this  s:a_re  of  the  proceedings  the  suit  was  clearly  a  suit  by  one  Churchwarden 
only.  It  was  indeed  contended  at  the  Bar.  that  Fry  was  a  party  in  obtaining  the 
Letters  of  Request,  and  must,  therefore,  be  treated  as  a  party  in  the  cause,  until 
discharged  by  some  Order  dismissing  him :  and  we  were  referred  to  several  cases, 
in  which  it  has  been  laid  down  that  a  party  in  a  cause  does  not  cease  to  be  a  party 
by  merely  alleging  in  Court  that  he  proceeds  no  further.  [552]  Of  tLe  soundness 
of  these  decisions  we  entertain  no  doubt.  A  person  who  embarks  in  litigation 
incurs  liabilities  in  its  progress,  by  the  consequences  of  which,  prospective  as  well 
as  retrospective,  he  must  be  bound,  until  discharged  by  the  Court.  But  in  order 
to  make  this  doctrine  applicable,  it  was  incumbent  on  the  Appellant,  Greata,  to 
show  that  Fry  was  at  some  time  before  the  18th  of  ApriL  1864,  a  party  in  the  cause. 
And  this  he  failed  to  do.  It  was  contended  that  Fry  by  joining  in  the  Letters  of 
Request,  had  become  a  party  in  the  cause,  but  this  is  a  mistake.  It  does  not  appear, 
except  as  may  be  inferred  from  the  Letters  of  Request  themselves,  that  Fry  was  a 
party  to  the  obtaining  of  them.  But.  even  if  he  was.  they  form  no  part  of  the  cause. 
Letters  of  Request  are  issued  not  in  a  pending  cause,  but  on  an  allegation  that  the 
parties  applying  for  them  intend  to  enter  into  litigation,  and  wish  to  go  to  the 
superior  Court  at  once  per  saltum.  And  when  the  superior  Court  accepts  the  Letters 
of  Request  and  issues  its  decree,  citing  the  party  complained  of  to  appear,  they  are 
recited  in  the  decree  only  for  the  purpose  of  showing  how  the  superior  Court 
has  acquired  original  jurisdiction.  The  cause  originates,  to  all  intents  and  pur- 
-  -.  in  the  superior  Court.  The  Letters  of  Request,  when  accepted,  enable  the 
superior  Court  to  authorize  the  persons  who  have  obtained  them  to  institute  a  suit : 
but  they  do  no  more,  and  till  a  suit  is  instituted  in  the  superior  Court,  litigation 
has  not  begun. 

But  it  was  further  argued  that,  even  independently  of  the  Letters  of  Ret} 
Fiy  must  be  taken  to  have  been  a  party  in  the  cause  up  to  the  ISth  of  April,  1864. 
for  that  on  that  day  the  Proctor  alleged,  not  that  Fry  had  never  been  a  party,  but 
that  he  would  [553]  proceed  no  further.  These  latter  words,  it  was  said,  contained 
in  themselves  a  negative  pregnant,  and  showed  that  up  to  that  time  he  had  been  a 
party  proceeding  in  the  cause.  But,  even  if  this  were  a  reasonable  inference,  still 
it  must  be  shown  that  they  were  the  words  of  a  person  to  whom  Fry  had  given 
authority  to  speak  or  act  for  him ;  and  as  no  Proxy  from  Fry  had  been  exhibited, 
the  words  are  inoperative  against  him,  and  he  has  a  right  to  treat  them  as  the 
words  of  a  mere  stranger.  On  the  first  appearance  of  the  Defendant  in  obedience 
to  the  decree,  he.  in  substance,  objected  that  he  was  called  on  to  answer  a  charge 
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purporting  to  be  made  by  Fry  ami  Greata,  bu<  which  was  really  made  03   '. 
alone.     The  only  answer  as  matter  of  fad  to  Buch  an  objection  would  have  been  tin 

production  of  a  Proxy  from  Fry.  and  as  no  such  Proxy  was  or  could  lie  produi  ed, 
The  only  question  was  one  of  law,  whether  the  concurrence  of  Ft  \  wae 
i.e.  whether  one  Churchwarden  a  loin'  could  sustain  such  a  suit.  We  need  not  discuss 
this  question  :  the  case  is  too  plain  tor  argument,  and  was  hardly  cent  nded  for  it 
tlie  Bar.  In  enforcing  a  demand  in  which  two  persons  are  jointly  interested, 
whether  beneficially  or  as  Trustees,  each  must,  either  as  Plaintiff  or  Defendant,  l>c 
before  the  Court,  and  the  circumstance  that  tin  persons  interested  are  Churchwai 
cannot  make  any  difference. 

It  was,  ii"  doubt,  from  feeling  that   the  law  on  this  point  n-t   him,  thai 

Greata,  after  the  Defendant  had  appeared  under  protest,  endeavoured  to  cure 
the  defect  insisted  on  by  exhibiting  a  further  Proxy  which,  though  under  the  hand 
and  seal  of  Greata  only,  yet  purported  t"  appoint  Pro.  tors  to  appear  for  Fry  as  will 
as  for  himself.  And  the  [554]  second  point  urged  for  the  Appellants  was.  that 
this  second  Proxy  cured  the  defect  insisted  on. 

The  general  rule  of  the  Ecclesiastical  Court  requires  every  Proxy  to  be  signed 
by  the  party  himself,  or  by  some  one  duly  authorized  to  sign  for  him.  Neither  of 
these  requisites  has  been  complied  with  here.  Xo  Proxy  was  exhibited  under  the 
hand  and  seal  of  Fry,  or  of  any  person  authorized  to  act  for  him.  But  necessity,  it 
was  urged,  requires  that  in  the  case  of  two  Churchwardens  each  should  he  deemed  to 
be  invested  with  an  implied  authority  to  use  the  name  of  the  other  in  suits  for  the 
benefit  of  the  Parish,  or  at  all  events,  in  suits  for  Bubstraction  of  Church-rate,  for 
that  otherwise  it  might  be  impossible  to  collect  the  rate.  There  is.  however,  nothing 
to  warrant   such  an  argument. 

It  was  endeavoured  to  show  that  such  a  power  might  be  considered  to  exist  by 
analogy  to  what  is  done  in  the  Courts  of  Common  Law.  where  a  Plaintiff  has  taken 
on  himself  to  join  as  a  co-Plaintiff  the  name  of  another  person  who  stands  in  the 
position  of  a  Trustee  for  him  as  to  the  subject-matter  of  the  action.  There  the  Court 
will  in  general  permit  the  Plaintiff,  who  alone  is  the  party  substantially 
interested,  to  go  on  using  the  name  of  the  other  Plaintiff,  whose  name  is  introduced 
for  conformity,  on  the  terms  of  full  indemnity  against  costs  being  given  to  the  party 
whose  name  is  thus  used.  But  this  is  only  done  when  a  special  ease  has  been  made 
showing  that  substantial  justice  requires  such  a  course  to  be  taken,  and  is  never 
done  in  the  case  of  two  persons  jointly  interested  beneficially  in  the  subject-matter 
of  the  action. 

In  the  case  now  before  us  no  special  circumstances  are  stated,  and  the  course 
pursued  can  only  be  justified  [555]  on  the  assumption  that  in  every  suit  for  sub- 
traction of  Church-rate,  one  Churchwarden  may  always  use  the  name  of  a  co-Church- 
warden as  a  co-Plaintiff  without  any  authority  from  him.  For  such  a  proposition 
there  is  no  warrant  either  in  principle  or  on  authority. 

It  was  argued  that  the  result  of  this  decision  will  be  to  prevent  the  possibility  of 
recovering  Church-rates  if  an  obstinate  Churchwarden  refuses  to  concur  in  a  suit. 
Perhaps  if  such  concurrence  were  corruptly  or  even  vexatiously  refused,  there  might 
be  good  grounds  for  removing  the  Churchwarden  from  his  office.  But  that  question 
is  not  nowbefore  us.  There  is  nothing  to  show  that  the  non-concurrence  of  Fry  has 
arisen  from  motives  either  corrupt  or  vexatious.  His  refusal  to  concur  may  have 
been  the  result  of  an  honest  desire  to  save  the  money  of  the  Parishioners.  He  may 
have  been  satisfied,  for  instance,  that  the  rate  is  invalid,  or  that  the  person  sued  is 
Insolvent.     The  contention  of  Greata  allows  no  exception  for  such  cases. 

On  these  grounds  we  have  no  hesitation  in  expressing  our  concurrence  in  the 
conclusion  at  which  the  learned  Dean  of  the  Arches  has  arrived,  and  we  shall  report 
to  Her  Majestv  that,  in  our  opinion,  this  appeal  ought  to  be  dismissed,  with  n'-i- 

Mews"  Dig.  tit,  ECCLESIASTICAL  LAW  :  XXII.  Churchwardens  ;  2.  Legal  Position  . 
XXVIII.  Practice:  1  Generally.  S.C.  11  L.T.  753:  11  Jur.  (N.S.)  205;  13 
W.R.   I7<;  :  5  X.R.  383.     See  Bitching*  v.  Cordingley.  1868.  L.R.  :'.  Ad.  and  E. 
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